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For  Matters  Relating  to  : 

Abatement  or  Revival  of  Action  in  General,  see  Abatement  and  Revival. 

Adverse  Possession  in  General,  see  Adverse  Possession. 

Forcible  Entry  and  Unlawful  Detainer,  see  Forcible  Entry  and  Detainer. 

N(nv  Trial  as  of  Riglit,  see  New  Trial. 

Quieting  Title,  see  Quieting  Title. 
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For  Matters  Eelating  to  —  {continued) 

Real  Action  Founded  on  Eiglit  of  Property,  see  Ep:al  Actions. 
Recovery  By  or  Against : 

Administrator,  see  Executors  and  Administrators. 

Alien,  see  Aliens. 

Corporation,  see  Corporations. 

Cotenant,  see  Tenancy  in  Common. 

Devisee,  see  Wills. 

Distributee,  see  Descent  and  Distribution. 
Executor,  see  Executors  and  Administrators. 
Landlord,  see  Landlord  and  Tenant. 
Municipality,  see  Municipal  Corporations. 

One  Whose  Land  Is  Taken  Without  Compensation,  see  Eminent  Domain. 
Tenant,  see  Landlord  and  Tenant. 
Recovery  of : 

Dower,  see  Dower. 
Gift,  see  Gifts. 

Land  Held  in  Trust,  see  Mortgages  ;  Trusts. 

Land  Subject  to  Rent,  see  Ground  Rents  ;  Landlord  and  Tenant. 
Mining  Literest,  see  Mines  and  Minerals. 
Remainder,  see  Estates. 

Right  Acquired  l)y  Condemnation,  see  Eminent  Domain. 
Water  Right,  see  Waters. 
Recovery  of  Interest  of : 
Devisee,  see  Wills. 

Distributee  or  Heir,  see  Descent  and  Distribution. 
Joint  Tenant,  see  Joint  Tenancy. 
Life-Tenant,  see  Estates. 

One  Claiming  Under  Execution,  see  Executions. 
One  Claiming  Under  Foreclosure,  see  Mortgages. 
Tenant  in  Common,  see  Tenancy  in  Common. 
Vendor  Under  Sale,  see  Vendor  and  Purchaser.  * 
Widow  Before  Dower  Assigned,  see  D()w?:r  ;  Executors  and  Admin- 
istrators. 

Recovery  of  Interest  Under  Tax  Title,  see  Taxation. 
Relief  From  Encroachment,  see  Adjoining  Landowners. 
Removal  of  Cloud,  see  Quieting  Title. 

Title  by  Adverse  Possession  in  General,  see  Adverse  Possession. 
Trespass  to  Try  Title,  see  Trespass  to  Try  Title. 
Unlawful  Detainer,  see  Forcible  Entry  and  Detainer. 
Writ  of  Entry,  see  Entry,  Writ  of. 
Wrongful^ Entry  or  Injury,  see  Trespass. 

I.  DEFINITIONS. 

Ejectment  is  defined  to  be  an  action  to  recover  immediate  possession  of  real 
property  ;  ^  an  action  to  try  the  right  of  possession  to  the  land  in  controversy  ; 
a  possessory  action.^ 


1.  I^prell  V.  Kleinschmidt,  112  N.  Y.  364, 
369,  19  N.  E.  812;  Risley  v.  Rice,  3  N.  Y.  St. 
168,  169;  N.  Y.  Code  Civ.  Proc.  §  3343,  subd. 
20. 

2.  Wood  V.  Grundy,  3  Harr.  &  J.  (Md.)  13, 
19. 

"  Ejectment  is  designed  to  protect  and  en- 
force the  right  of  possession  derived  from 


ownership  or  title."  Dyer  v.  Reitz,  14  Mo. 
App.  45,  46. 

3.  Pearce  v.  House,  4  N.  C.  722,  725. 

It  is  also  defined  as  "  a  possessory  action 
ex  delicto,  founded  upon  a  trespass,  actual  or 
supposed,  committed  by  defendant  in  wron^?- 
fully  obtaining  possession  of  plaintiff's  land.'* 
Henninger  v.  Boyer,  10  Pa.  Co.  Ct.  506,  508. 

LI] 
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II.  RIGHT  OF  ACTION. 

A.  Nature  and  Scope  of  Remedy^— l.  Nature  of  Remedy.  This  action, 
which  was  originally  employed  in  England  to  enable  the  lessee  of  lands,  who  had 
been  ejected  therefrom  during  his  term,  to  recover  damages  therefor,  was  subse- 
quently enlarged  to  enable  him  also  to  recover  possession  of  the  land.  In  later 
years  it  has  l3een  used  both  in  England  and  in  this  country  to  try  questions 
involving  the  title  to  real  estate.^  Ejectment  has  been  held  to  be  a  mixed  action  ;  ^ 
and  although  it  was  converted  from  its  original  character  into  a  fictitious  pro- 
ceeding'^ and"  became  a  common  method  of  trying  title  to  lands,^  nevertheless  in 
its  general  and  strict  sense  the  action  is  a  possessory  one.^ 

2.  As  Affected  BY  Statute.^*^  Except  as  modified  by  statute"  the  common- 
law  principles  pertaining  to  ejectment  are  applicable  to  actions  of  ejectment,  to 


4.  Extent  of  recovery  and  relief  see  infra, 
VIII,  E,  3. 

Remedy  for  damages,  mesne  profits,  and 
improvements  see  iwfra,  IX;  X. 

What  is  nature  and  scope  of  equitable  eject- 
ment see  infra,  XI. 

5.  Murphy  v.  Bolger,  60  Vt.  723,  725,  15 
Ail.  365,  1  L.  R.  A.  309. 

Ejectment  was  first  in  reality  an  action  by 
a  lessee  against  an  intruder  commenced  by 
writ,  but  afterward  became  a  fiction  both  as 
to  lease  and  lessee,  and  was  commenced  by 
declaration  and  notice,  and,  the  lessor  being 
the  person  really  interested,  it  was  then  used 
for  the  purpose  of  trying  his  title  or  right  to 
make  a  lease,  and  the  tenant  could  call  to  his 
aid,  not  only  any  title  which  he  might  have, 
but  also  the  title  of  another  from  whom  he 
derived  his  possession;  and,  as  there  might 
be  negligence  on  the  tenant's  part  or  collu- 
sion between  him  and  the  lessee  of  plaintiff, 
especially  after  fiction  was  introduced  into 
the  action,  the  tenant's  landlord  was  first  per- 
mitted to  interpose,  which  interposition  was 
afterward  sanctioned  and  regulated  by  stat- 
ute. Crockett  v.  Lashbrook,  5  T.  B.  Mon. 
(Ky.)  530,  17  Am.  Dec.  98. 

6.  Betz  V.  MuUin,  62  Ala.  365 ;  McBride  v. 
McBride,  82  Ga.  714,  9  S.  E.  Ill;  Winona  v. 
Huff,  11  Minn.  119.  And  see  3  Blackstone 
Comm.  199. 

Ejectment  is  classified  in  some  statutes  as 
a  real  action;  in  the  cases  it  is  spoken  of 
sometimes  as  a  personal  action  (Miles  v. 
Caldwell,  2  Wall.  (U.  S.)  35,  17  L.  ed.  755)  ; 
and  sometimes  as  a  real  action  (Crandall  v. 
Gallup,  12  Conn.  365,  370;  Guyer  v.  Wookey, 
18  111.  536,  537 ;  Goodtitle  t\  Tombs,  3  Wils. 
C.  P.  118,  120). 

7.  "Ejectment  is  a  fictitious  action  and  is 
moulded  by  courts  to  subserve  the  purposes 
of  justice  in  a  manner  peculiar  to  itself,  .  .  . 
but  its  professed  object  is  to  try  the  titles  of 
the  parties."  McArthur  v.  Porter,  6  Pet. 
(U.  S.)  205,  211,  8  L.  ed.  371. 

8.  3  Blackstone  Comm.  197-207. 
Ejectment  has  become  a  real  action,  under 

statute.  Guyer  v.  Wookey,  18  111.  536;  Hub- 
bard V.  Godfrey,  100  Tenn.  150,  47  S.  W.  81. 

9.  California. —  Payne  v.  Treadwell,  5  Cal. 
310. 

Colorado. —  Sears  v.  Taylor,  4  Colo.  38,  41. 
[II,  A,  1] 


Florida. —  Barco  v.  Fennell,  24  Fla.  378, 
385,  5  So.  9. 

Illinois. —  Guyer  v.  Wookey,  18  111.  536. 

Tennessee. —  Hubbard  v.  Godfrey,  100  Tenn. 
150,  47  S.  W.  81. 

United  States. —  Cincinnati  v.  White,  6  Pet. 
431,  442,  8  L.  ed.  452. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  4. 

All  that  is  involved  is  the  right  of  posses- 
sion without  regard  to  where  the  ultimate 
fee  may  be.  Hoboken  Land,  etc.,  Co.  v.  Hobo- 
ken,  36  N.  J.  L.  540,  543.  See  also  Jersey 
City  V.  Dummer,  20  N.  J.  L.  86,  40  Am. 
Dec.  213;  Farley  v.  Craig,  15  N.  J.  L.  191, 
203. 

Ejectment  is  brought  for  the  sole  purpose 

of  obtaining  possession.  Spaulding  v.  Bart- 
lett,  55  N.  H.  304,  307. 

Ejectment  was  originally  classed  as  a  pos- 
sessory action.  Tennessee,  etc.,  R.  Co.  v.  East 
Alabama  R.  Co.,  75  Ala.  516,  524,  51  Am.  Rep. 
475. 

Possessory  or  petitory  action. — Plaintiff 
cannot  sequester  in  a  possessory  action,  un- 
less he  has  been  evicted  by  violence  or  has 
reason  to  apprehend  that  defendant  wastes 
the  property.  Copley  v.  Bonner,  7  La.  Ann. 
578.  And  one  who  obtains  possession,  not  as 
owner,  but  under  another's  authorization, 
cannot  sue  the  latter  in  a  possessory  action. 
Anderson  v.  Smith,  4  La.  Ann.  525.  But  an 
action  by  a  judgment  creditor  to  recover  land 
from  his  debtor  in  the  hands  of  a  third  per- 
son is  not  a  revocatory  but  a  petitory  ac- 
tion. Spencer  v.  Goodman,  38  La.  Ann.  898. 
An  action  is  not,  however,  made  a  petitory 
one  by  an  allegation  that  plaintiff  possesses 
the  property  as  owner,  as  it  is  necessary  to 
allege  that  he  possesses  as  owner  or  in  some 
other  capacity  to  entitle  him  to  possession. 
Huyghe  v.  Brickman,  37  La.  Ann.  240.  Nor 
does  a  proceeding  by  seizure  and  sale  of  land 
in  possession  of  third  parties  for  more  than 
thirty  years  force  them  into  the  attitude  of 
plaintiffs  in  a  petitory  action;  their  posses- 
sion being  secure  till  a  better  title  is  shown 
contradictorily.  Lavedan  v.  Trinchard,  3.> 
La.  Ann.  540. 

10.  Statutory  provisions  as  to  damages, 
■etc.,  see  infra,  IX ;  X. 

11.  See  the  statutes  of  the  several  states 
and  cases  cited  infra,  notes  12,  13. 
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actions  in  tlie  nature  of  ejectment,  and  to  actions  snbstitnted  by  statute  for  the 
common-law  action  of  ejectment.^^  Some  statutes  merely  abolish  the  fictitious 
proceedings/^  leaving  the  action  in  other  respects  as  at  common  law.^^ 

3.  Questions  Triable.^^  Although  ejectment  is  not  brought  to  try  the  mere 
abstract  right  to  the  soil/^  its  object  being  to  determine  the  right  of  possession 


As  to  retroactive  effect  of  statute  as  to 
purchasers  of  Indian  lands  see  Lemert  r. 
Barnes,  18  Kan.  10. 

12.  Alahmna. —  Williams  v.  Hartshorn,  30 
Ala.  211,  212. 

Colorado. —  Chivington  v.  Colorado  Springs 
Co.,  9  Colo.  597,  602,  14  Pac.  212. 

Georgia. — Georgia  Iron,  etc.,  Co.  v.  Allison, 
116  Ga.  444,  42  S.  E.  794;  Dodge  v.  Williams, 
107  Ga.  410,  33  S.  E.  468;  Brewster  v.  Wool- 
dridge,  100  Ga.  305,  28  S.  E.  43. 

Illinois.— Mills  v.  Graves,  44  111.  50,  51. 

Indiana. —  See  Stehman  v.  Crull,  26  Ind. 
436  [cited  in  Rowe  v.  Beckett,  30  Ind.  154, 
161,  95  Am.  Dec.  676]. 

Indian  Territory. —  See  Wilson  v.  Owens, 
1  Indian  Terr.  163,  38  S.  W.  976. 

Michigan. —  Michigan  Cent.  R.  Co.  v.  Mc- 
Naughton,  45  Mich.  87,  7  N.  W.  712. 

Neic  York. —  See  Aiken  r.  Benedict,  30 
Barb.  400. 

North  Carolina. —  Kitchen  v.  Wilson,  80 
N.  C.  191.  See  also  Foster  v.  Hackett,  112 
N.  C.  546,  17  S.  E.  426. 

South  Dakota.— Wood  v.  Conrad,  2  S.  D. 
405,  50  N.  W.  903. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  3. 

13.  Wilkerson  v.  McDougal,  48  Ala.  517; 
Percifull  v.  Piatt,  36  Ark.  456;  Hogan  v. 
Kurtz,  94  U.  S.  773,  24  L.  ed.  317  ;  Barrows  v. 
Kindred,  4  Wall.  (U.  S.)  399,  18  L.  ed. 
383. 

14.  Wilkerson  v.  McDougal,  48  Ala.  517. 
See  also  Barrows  r.  Kindred,  4  Wall.  (U.  S.) 
399,  18  L.  ed.  383. 

The  statutory  action  was  not  intended  as 
substitute  for  conimon-law  writ  of  right,  but 
applies  only  to  those  cases  in  which  eject- 
ment was  previously  the  proper  remedy. 
Henry  v.  Thorpe,  14  Ala.  103.  See  also 
Hogan  V.  Kurtz,  94  U.  S.  773,  24  L.  ed.  317. 

While  the  primary  object  of  the  code  is  to 
determine  the  question  of  title  to  the  land, 
that  question  arises  in  litigation  about  the 
possession.  The  action  therein  contemplated 
is  the  common-law  action  of  ejectment  with 
the  added  incident  of  determining  the  para- 
mount legal  or  equitable  title  and  with  the 
departure  of  permitting  the  action  to  be 
brought  against  one  not  in  possession,  but 
who  claims  title  to  or  interest  in  the  land. 
Smith  V.  Wingard,  3  Wash.  Terr.  291,  13 
Pac.  717. 

15.  Scope  of  inquiry  at  trial  see  infra, 
VIII,  A,  4. 

16.  Cincinnati  v.  White,  6  Pet.  (U.  S.) 
431,  442,  8  L.  ed.  452  [cited  in  Winona  v. 
Huflf,  11  Minn.  119]. 

The  subject-matter  of  the  litigation  is  not 
the  land  itself.  Porter  v.  Garrissino,  51  Cal. 
559. 

17.  Porter  IK  Garrissino,  51  Cal.  559.  See 
also  Long  v.  Neville,  29  Cal.  133,  135;  Grady 


r.  Early,  18  Cal.  108,  111;  Taylor  r.  Horde, 
1  Burr.  60. 

Legal  right  of  possession  and  not  the  ulti- 
mate title  to  the  land  is  the  subject  of  con- 
troversy.   Doe  17.  West,  1  Blackf.  (Ind.)  133. 

Questions  triable:  The  construction  of  a 
will  bequeathing  the  legal  title  (Head  v. 
Phillips,  70  Ark.  432,  68  S.  W.  878),  or  a 
will  on  which  defendant's  claim  of  possession 
is  based  and  the  rights  of  the  heir  at  law 
thereunder  (Kelley  v.  Kelley,  80  Wis.  486, 
50  N.  W.  334).  The  execution  or  validity  of 
a  will  so  far  as  it  purports  to  devise  real 
estate.  Bennett  t'.  Vonder  Bosch,  26  N.  Y. 
App.  Div.  311,  313,  49  N.  Y.  Suppl.  802 
[citing  Corley  v.  McElmeel,  149  N.  .Y.  228, 
43  N.  E.  628].  The  exact  location  of  an 
obliterated  boundary.  Kittel  v.  Jenssen,  37 
Nebr.  685,  56  N.  W.  487.  The  true  position 
of  a  boundary  line  between  lots  (Archer  v. 
Kilton,  24  U.  C.  C.  P.  195.  See  also  Mozier 
V.  Keegan,  13  U.  C.  C.  P.  547;  Hunter  v. 
Baptie,  23  U.  C.  Q.  B.  43;  Bowles  v.  Taugh- 
nev,  21  U.  C.  Q.  B.  391;  Sexton  v.  Paxton. 
21  U.  C.  Q.  B.  389,  2  Err.  &  App.  217;  Irwin 
v.  Sager,  21  U.  C.  Q.  B.  373,  22  U.  C.  Q.  B. 
22 ) ,  although  it  is  decided  that  the  court 
will  discourage  except  when  bound  by  a  well 
established  rule  the  practice  of  trying  ques- 
tions of  boundary  in  ejectment,  the  legitimate 
object  of  which  is  to  try  titles  (Peters  v. 
Nixon,  6  U.  C.  C.  P.  451.  See  Lund  v. 
Savage,  12  U.  C.  C.  P.  143).  The  validity 
of  a  tax  deed.  Baker  v.  Kelley,  11  Minn,  480. 
So  a  latent  ambiguity  in  a  deed  may  be  ex- 
plained without  resort  to  equity.  Dart  v. 
Barbour,  32  Mich.  267. 

Questions  not  triable:  Advancements,  the 
orphans'  court  having  conclusive  jurisdiction 
of  the  subject.  Holliday  v.  Ward,  19  Pa.  St. 
485,  57  Am.  Dec.  671.  Enforcement  of  cove- 
nants. Soper  r.  Guernsey,  71  Pa.  St.  219; 
Perry  v.  Scott,  51  Pa.  St.  119;  Garver  v. 
McNulty,  39  Pa.  St.  473;  Cook  v.  Trimble, 
9  Watts  [Pa.]  15.  See  also  Du  Bree  v.  Al- 
bert, 100  Pa.  St.  483.  Enforcement  of  the 
support  of  a  testator's  widow  charged  on 
land  devised  to  his  son.  Craven  r.  Bleakney. 
9  Watts  (Pa.)  19.  Rights  of  one  in  posses- 
sion of  land  under  a  lease  giving  him  the 
option  of  purchasing  the  land,  and  who  has 
given  notice  of  his  election  to  purchase. 
Mack  V.  Dailey,  67  Vt.  90,  30  Atl.  686. 
Whether  a  conveyance  to  a  husband  and  wife 
by  entireties  was  a  fraud  on  the  husband's 
creditors.  Corinth  v.  Emery,  63  Vt.  505,  22 
Atl.  618,  25  Am.  St.  Rep.  780.  Nor  can  the 
action  be  maintained  in  behalf  of  an  heir 
against  an  administrator  to  recover  posses- 
sion of  land  to  which  the  latter  is  entitled 
as  an  asset  of  the  estate.  Barco  v.  Fennell, 
24  Fla.  378,  5  So.  9.  See  also  Campau  v.  Du- 
bois, 39  Mich.  274. 
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and  to  obtain  actual  possession  or  to  enforce  a  right  of  entry, yet  tlie  issue  may 
rest  either  upon  the  question  of  possession  alono,''^*^  upon  the  (piestion  of  title,^^  or 
upon  both,^^  subject  to  statutory  moditications.''^^  The  inquiry  has  also,  liowever, 
been  confined  to  the  legal  title  exclusive  of  matters  of  trust,^^  and  purely  equitaljle 
relief  cannot  be  granted.^' 

4.  Propriety  of  Remedy  —  a.  When  Proper  ami  Adequate.  Ejectment  is  a 
proper  remedy  against  one  in  possession  claiming  in  hostility  to  tiie  owner's 
title;-'  or  where  it  is  sought  to  obtain  possession  and  try  title  in  case  the  legal 


Ejectment  is  premature  where  a  deed  con- 
taining restrictions  or  conditions  on  which  the 
suit  is  based  has  not  been  given  and  there 
is  no  written  contract  except  a  receipt  for 
a  portion  of  the  purchase-money  reciting  that 
the  deed  would  be  given.  Jump  River  Lum- 
ber Co.  V.  Moore,  70  Wis.  173,  35  N.  W.  360. 

18.  Cincinnati  v.  White,  6  Pet.  (U.  S.) 
431,  442,  8  L.  ed.  452  \_c%ted  in  Winona  v. 
Huff,  11  Minn.  119]. 

19.  Smith  f.  Revels,  79  Hun  (N.  Y.)  213, 
29  N.  Y.  Suppl.  658. 

Four  things  were  necessary  to  support 
ejectment,  namely,  title,  lease,  entry,  and 
ouster.  Payne  v.  Treadwell,  5  Cal.  310;  3 
Blackstone  Comm.  197-204. 

Actual  damage  by  ouster  is  not  necessary 
to  a  recovery  where  there  is  a  right  of  pos- 
session and  a  withholding  thereof.  Dilley  r. 
Sherman,  2  Nev.  67. 

Although  there  is  an  intrusion  on  land,  yet 
if  it  is  not  treated  as  a  disseizin  ejectment 
will  not  lie.  Zander  v.  Valentine  Blatz  Brew- 
ing Co.,  95  Wis.  162,  70  N.  W.  164. 

20.  Thomas  v.  Baillo,  7  La.  410. 

In  mere  actions  recuperandae  possessionis 
possession  alone  is  at  issue.  Meeker  v.  Wil- 
liamson, 4  Mart.  (La.)  625.  Compare  Young 
V.  Wilson,  34  La.  Ann.  385;  St.  Amand  r. 
Long,  25  La.  Ann.  164. 

21.  Smith  V.  McCann,  24  How.  (U.  S.) 
398,  16  L.  ed.  714. 

Ejectment  is  not  adequate  means  to  try 
title  to  all  estates.  Farley  v.  Craig,  15 
N.  J.  L.  191,  201  [citing  3  Blackstone  Comm. 
206]. 

Parties  will  be  relegated  to  a  petitory  ac- 
tion where  there  are  claims  and  counter- 
claims involving  title.  Huyghe  r.  Brinkman, 
38  La.  Ann.  836. 

An  action  will  be  regarded  as  brought  un- 
der the  forcible  entry  and  detainer  act, 
where  plaintiff  fails  to  set  forth  the  nature 
of  his  estate,  since  such  act  expressly  forbids 
inquiry  into  questions  of  title  in  such  actions. 
Thompson  v.  Wolf,  6  Oreg.  308. 

22.  Cagger  t\  Lansing,  64  N.  Y.  417.  See 
also  Guyer  v.  Wookey,  18  111.  536. 

23.  Phillips  V.  Gorham,  17  N.  Y.  270. 
Statutes  generally  see  supra,  II,  A,  2. 

24.  Mulford  r.  Tunis,  35  N.  J.  L.  256.  See 
also  Davis  v.  Atkinson,  63  N.  C.  210.  But 
examine  Mester  v.  Hauser,  94  111.  433;  Bro- 
laskey  v.  McClain,  61  Pa.  St.  146. 

Exception  in  cases  of  purely  resulting 
trust  see  Dixon  v.  Doe,  23  Miss.  84. 

Plaintiff  claiming  under  trust  deed  securing 
a  debt  can  recover  only  upon  the  same  prin- 
ciple that  a  mortgagee  could  recover  the 
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mortgaged  premises,  that  is,  merely  as  a 
means  of  obtaining  satisfaction  of  the  se- 
cured indebtedness.  Mester  v.  Hauser,  94  III. 
433. 

25.  Birmingham  Bldg..  etc.,  Assoc.  r. 
Boggs,  116  Ala.  587,  22  So.  852,  67  Am.  St. 
Rep.  147.  See  also  Johnson  r.  Watson,  87 
111.  535;  Fleming  r.  Carter,  70  111.  286;  Bal- 
lance  v.  Tesson,  12  111.  326;  Perkins  /. 
Meighan,  147  Mo.  617,  49  S.  W.  498,  71  Am. 
St.  Rep.  586. 

A  bill  in  equity  does  not  lie  where  it  sets 
up  a  legal  right  for  which  ejectment  is  an 
adequate  and  complete  remedy.  Tilimes  r. 
Marsh,  67  Pa.  St.  507.  See  also  Long's  Ap- 
peal, 92  Pa.  St.  171. 

Equitable  ejectment  see  infra,  XI. 

Equitable  estoppel  see  infra,  II,  C,  6,  b. 

Equitable  title  see  infra,  11,  C,  6. 

Equities  of  parties  may  be  adjudicated  on 
trial.  Howard  v.  Murray,  203  Pa.  St.  464, 
53  Atl.  342. 

Equities  of  plaintiff  cannot  be  inquired  into 
on  complaint  for  legal  right  of  possession. 
Rowe  r.  Beckett,  30  Ind.  154,  95  Am.  Dec. 
676. 

Facts  authorizing  recovery  in  quia  timet 

action  cannot  be  availed  of  in  ejectment. 
McMasters  r.  Torsen,  5  Ida.  536,  51  Pac.  100. 

In  ejectment  to  recover  land  sold  for  taxes, 
the  court  cannot  consider  rights  arising  from 
plaintiff's  offer  to  repay  defendant  all  back 
taxes  and  to  redeem  the  land,  since  that  is  a 
matter  of  a  purely  equitable  nature.  Ward 
V.  Huggins,  7  Wash.  617,  32  Pac.  740,  1015, 
36  Pac.  285. 

The  court  is  governed  by  rules  of  law  or 
has  equitable  control  according  to  the  ques- 
tions determinable.  Thus  questions  of  title 
are  within  the  first  rule  and  legal  fictions 
giving  form  to  the  action  are  within  the 
second  rule.  Snedecker  v.  Allen,  2  N.  J.  L. 
35. 

26.  Adequacy  of  remedy  to  defeat  suit  in 
equity  see  Equity. 

Conditional  verdict  see  infra,  VIII,  C,  3,  b. 
Inadequacy  of  remedy  at  law  generally  see 
Equity. 

27.  Lawe  r.  Kaukauna,  70  Wis.  306,  35 
N.  W.  561.  See  also  Nesqually  Catholic 
Bishop  Corp.  r.  Gibbon,  1  Wash.  592,  21  Pac. 
315. 

Ejectment  is  the  proper  remedy  whereby 
the  holder  of  a  legal  title  may  enforce  it 
against  one  in  possession  claiming  under  an 
invalid  title  (King  v.  Carpenter,  37  Mich. 
363 ) ,  or  where  the  legal  title  is  only  o])- 
posed  by  a  mere  naked  possession  bv  defend- 
ant (Shaeffer  r.  Matzen,  (Cal.  1884)  3  Pac. 
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title  is  not  clear,^  even  where  as  in  certain  cases  defendant  disclaims  title  to  the- 
particular  land  in  question;^  where  defendant  is  not  in  possession  but  claims 
under  an  adverse  title  ;  ^  or  where  the  remedy  by  forcible  entry  and  detainer  is. 
not  exclusive  but  merely  cumulative.^^ 

b.  When  Not  Proper  and  Adequate.  Ejectment  is  not  appropriate  where 
another  remedy  is  exclusive  thereof.^''^ 

B.  Property  Subject  to  Action  —  l.  General  Rule.  In  determining  what 
property  is  subject  to  ejectment  it  is  a  j^eneral  rule  that  in  order  to  maintain  tho 
action  a  right  of  entry  must  exist,^^  and  the  interest  be  visible  and  tangible^  so 
that  possession  can  be  delivered  by  the  sheriff  on  execution.^^ 

2.  Property  Recoverable.    Ejectment  lies  only  for  a  corporeal  hereditament.^^ 


95).  And  a  person  not  in  possession  of  land 
to  which  he  claims  title  in  fee  simple  cannot 
obtain  the  aid  of  a  court  of  equity  to  supply 
a  defect  in  his  title,  as  in  the  case  of  a  lost 
deed.  His  remedy  is  by  an  action  of  eject- 
ment against  the  party  in  possession.  Burton 
i:.  Gleaspn,  56  111.  25.  And  whenever  one 
person  enters  upon  and  takes  permanent  pos- 
session of  the  real  property  of  another  claim- 
ing title  thereto,  whether  it  arises  over  a  dis- 
puted boundary  or  otherwise,  an  unlawful 
entry  and  ouster  has  been  made  for  which  an 
action  of  ejectment  is  the  appropriate  and 
only  sufficient  remedy.  Leprell  f.  Klein- 
schmidt,  112  N.  Y.  364,  19  N.  E.  812. 

Grantor  may  maintain  ejectment  as  to  ad- 
verse holder,  even  though  on  the  principle  of 
estoppel  a  deed  of  lands  held  adversely  to  the 
grantor  is  good  as  between  the  parties. 
Harvey  v.  Doe,  23  Ala.  635.  See  also  6  Cyc. 
867-879. 

Refusal  to  surrender  possession  by  one  who 

purchased  from  a  grantee  and  repudiates  the 
contract,  the  first  grantee  having  received  the 
land  so  granted  in  exchange,  entitles  the  orig- 
inal grantor  to  maintain  ejectment.  Graves 
i\  White,  87  N.  Y.  463. 

Where  premises  are  vacant  and  unoccupied 
ejectment  may  lie  under  the  Illinois  statute. 
Converse  v.  Dunn,  166  111.  25,  46  N.  E.  747. 

28.  Hoflman  v.  Beard,  22  Mich.  59. 

29.  Drake  r.  Happ,  92  Mich.  580,  52  N.  W. 
1023. 

30.  Stearns  f.  Harman,  80  Va.  48. 
When  ejectment  lies  against  one  out  of 

possession  see  in^ra,  II,  E,  2,  b. 

31.  Abbott  t\  Coates,  62  Nebr.  247,  86 
N.  W.  1058. 

32.  Ejectment  is  not  appropriate  where  the 
remedy  is  by  summary  proceeding  (Shaw  i\ 
Hill,  83  Mich.  322,  47  N.  W.  247,  21  Am.  St. 
Rep.  607 ) ,  by  an  action  to  redeem  ( Smith 
V.  Gardner,  42  Barb.  ( N.  Y. )  356 ) ,  by  a  suit 
for  division  of  land,  plaintiff  having  only  an 
undivided  interest  therein  (Higgins  v.  How- 
ard, 61  S.  W.  1016,  22  Ky.  L.  Rep.  1863), 
or  by  a  suit  in  equity  for  partition  (Reed  r, 
Robertson,  45  Mo.  580)  ;  where  an  action  on 
the  case  is  the  proper  remedy  neither  the 
land  nor  the  interest  thereon  being  held  ad- 
versely (Ezzard  v.  Findley  Gold  Min.  Co.,  74 
Ga.  520,  58  Am.  Rep.  445)  ;  where  covenant 
is  the  proper  remedy  (Blair  v.  Peck,  1 
Pennyp.  (Pa.)  247)  ;  where  an  action  for 
nuisance  is  an  effectual  remedy   (Aiken  r. 


Benedict,  39  Barb.  (N.  Y.)  400  [substantially 
overruling  Sherry  v.  Frecking,  4  Duer  (N.  Y.> 
452]);  where  statute  provides  another  remedy 
for  encroachment  of  wall  ( Frizzell  v.  Murphy, 
19  App.  Cas.  (D.  C.)  440)  ;  or  where  statute 
provides  that  a  certain  remedy  shall  be  ex- 
clusive (Owens  r.  Yazoo-Mississippi  Delta,  74 
Miss.  269,  21  So.  12).  And  the  owners  of 
estates  wrongfully  forfeited,  under  the  New 
Jersey  act  of  Dec.  11,  1778,  have  no  remedy 
by  ejectment  to  recover  the  property  for- 
feited, but  can  only  proceed  by  writ  of  error- 
according  to  the  statute.    Kemp  y.  Kennedy, 

14  Fed.  Cas.  No.  7,686,  Pet.  C.  C.  30  [a/- 
firmed  in  5  Cranch  173,  3  L.  ed.  70]. 

33.  Right  of  entry  necessary. —  Payne  r.. 
Treadwell,  5  Cal.  310;  Jones  i\  Lofton,  16 
Fla.  189;  Lawrence  v.  Hunter,  9  Watts  (Pa.) 
64.    And  see  infra,  II,  D. 

Ejectment  does  not  lie  for  rent,  because  no 
entry  can  be  made  upon  it.    Farley  v.  Craig, 

15  N.  J.  L.  191,  201  [citing  3  Blackstone 
Comm.  206,  and  distinguishing  Jackson  i\ 
Collins,  11  Johns.  (N.  Y.)  1],  Compare  Peo- 
ple V.  New  York,  28  Barb.  (N.  Y.)  240. 

34.  Southern  Pac.  Co.  r.  Burr,  86  Cal.  279, 
34  Pac.  1032;  Nichols  i\  Lewis,  15  Conn.  137; 
Winona  v.  Huff,  11  Minn,  119;  Aiken  i;.  Bene- 
dict, 39  Barb.  (N.  Y.)  400;  Champlain,  etc., 
R.  Co.  i:  Valentine,  19  Barb.  (N.  Y.)  484; 
Rowan  v.  Kelsey,  18  Barb.  (N.  Y.)  484; 
Jackson  v.  Buel,  9  Johns.  (K  Y.)  298. 

35.  Beatty  v.  Gregory,  17  Iowa  109,  85 
Am.  Dec.  546;  Farley  v.  Craig,  15  N.  J.  L. 
191;  Child  r.  Chappell,  9  N.  Y.  246;  Smith 
r.  Revels,  79  Hun  (N.  Y.)  213,  29  N.  Y.. 
Suppl.  658;  Jackson  v.  May,  16  Johns.  (N.  Y.> 
184;  Hancock  v.  McAvoy,  151  Pa.  St.  460,  2^ 
Atl.  47,  31  Am.  St.  Rep.  774,  18  L.  R.  A. 
781;  Buller  Nisi  Prius  99.  Compare  Ezzard 
r.  Findley  Gold  Min.  Co.,  74  Ga.  520,  58  Am. 
Rep.  445. 

Recovery  is  not  precluded  where  sheriff  can- 
not deliver  possession  because  the  land  is  in- 
accessible at  the  time  of  trial  or  judgment. 
Woodhull  V.  Rosenthal,  61  N.  Y.  382. 

Where  the  code  provides  for  the  levy  of 
execution  against  a  corporation  authorized  ta 
receive  tolls  and  upon  its  franchises,  rights, 
and  privileges,  it  operates  to  change  the  laAv 
as  to  ejectment  before  such  statute.  Southern 
Pac.  Co.  v.  Burr,  86  Cal.  279,  24  Pac.  1032. 

36.  Mahon  i:  San  Rafael  Turnpike  Co.,  49 
Cal.  269;  Wood  v.  Truckee  Turnpike  Co.,  24 
Cal.  474;  Beatty  l\  Gregory,  17  Iowa  109,  8ii 
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It  may  be  maintained  to  recover  possession  of  a  cliurcli  or  chapel ;  of  a  lionse, 
■a  room,  or  a  chamber  therein,^  or  an  upper  story  thereof,'^^  held  separately  from 
the  land  of  an  acre  of  land,  described  only  by  the  name  of  land,  althongii  there 
are  a  wall  and  a  porch,  and  part  of  a  house  built  thereon  of  a  barn  and  outhouse 
standing  on  a  close ;  of  a  toll-house  and  gates ;  or  of  land  under  water,"^-* 
below  high- water  mark,^^  but  not  below  low- water  mark.^^  So  ejectment  may  be 
maintained  for  the  recovery  of  a  iixture,^^  a  pier,^^  or  a  wharf.^^ 

3.  Property  Not  Recoverable.  The  action  cannot  be  maintained  for  an  incor- 
poreal hereditament ;  ^  nor  for  a  messuage  or  tenement,^^  for  a  prebendal  stall 


Am.  Dec.  546;  Farley  v.  Craig,  15  N.  J.  L. 
191;  Rowan  v.  Kelsey,  18  Barb.  (N.  Y.)  484. 

Easements,  servitudes,  etc.,  see  infra,  II, 
€,  1,  f. 

37.  Van  Deuzen  v.  Ft.  Edward  Presb.  Con- 
gregation, 3  Keyes  (N.  Y.)  550,  4  Abb.  Dec. 

(N.  Y.)  465,  3  Transcr.  App.  (N.  Y.)  39; 
Lucas  V.  Johnson,  8  Barb.  (N.  Y.)  244. 

Lies  to  recover  basement  of  a  church,  where 
the  deed  vests  a  fee  in  the  grantee  with  the 
reservation  of  an  easement  only,  but  the  use 
is  limited  to  a  special  purpose  and  persons 
use  it  for  other  purposes,  but  judgment 
should  award  possession  subject  to  easement. 
Gallupville  Reformed  Church  v.  Schoolcraft, 
•65  N.  Y.  134  [reversing  5  Lans.  206]. 

38.  Otis  V.  Smith,  9  Pick.  (Mass.)  293; 
White  V.  White,  16  N.  J.  L.  202,  31  Am.  Dec. 
:232;  Stancel  v.  Calvert,  60  N.  C.  104;  Gil- 
liam V.  Bird,  30  N.  C.  280,  49  Am.  Dec.  379. 

39.  Asheville  Div.  No.  15  S.  of  T.  v.  Aston, 
:92  N.  C.  578. 

Where  right  to  build  second  story  is  a  mere 
easement,  as  in  case  of  a  grant  thereof  in 
perpetuity,  the  grantee  cannot  recover  such 
story  as  a  part  of  the  land.  Thorn  v.  Wilson, 
110  Ind.  325,  11  N.  E.  230,  59  Am.  Rep.  209. 

40.  Otis  V.  Smith,  9  Pick.  (Mass.)  293. 

41.  Goodtitle  v.  Alker,  1  Burr.  133,  1  Ld. 
Ken.  427. 

42.  Anthony  v.  Haneys,  8  Bing.  186,  1 
L.  J.  C.  P.  81,  1  Moore  &  S.  300,  21  E.  C.  L. 
499. 

43.  Doe  V.  Booth,  2  B.  &  P.  219,  5  Rev. 
Rep.  575.  See  also  Bennington  v.  Goodtitle, 
Andr.  106,  2  Str.  1084. 

44.  Blakslee  Mfg.  Co.  v.  Blakslee's  Sons 
Iron-Works,  129  N.  Y.  155,  29  N.  E.  2  [af- 
firming 59  Hun  209,  13  N.  Y.  Suppl.  493]; 
Lowndes  v.  Huntington,  153  U.  S.  1,  14  S.  Ct. 
758,  38  L.  ed.  615.  See  also  New  York  v.  Law, 
125  N.  Y.  380,  26  N.  E.  471  [affirming  6  N.  Y. 
^Suppl.  628]. 

Where  lands  under  water  are  granted  for 
specific  purpose  such  as  erection  of  docks, 
etc.,  by  the  state,  actual  occupation  is  re- 
quired. Champlain,  etc.,  R.  Co.  v.  Valentine, 
19  Barb.  (N.  Y.)  484. 

45.  Action  lies  against  a  disseizor  for  land 
l»elow  high-water  mark  to  the  channel,  filled 
up  by  the  riparian  proprietor.  Nichols  r. 
Lewis,  15  Conn.  137. 

Right  of  possession  to  uplands  or  tide  lands 
in  Alaska  may  be  determined  in  ejectment. 
Carroll  v.  Price,  81  Fed.  137. 

Riparian  owner  must  have  reclaimed  the 
shore  bordering  on  the  tide-water  in  front  of 
him  to  maintain  the  action.  Stockham 
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Browning,  18  N.  J.  Eq.  390.  See  also  People 
r.  Mauran,  5  Den.  (N.  Y.)  389. 

46.  Action  does  not  lie  by  the  riparian 
owner  of  lands  bounded  by  navigable  rivers, 
for  land  below  high-water  mark,  against  one 
who  has  erected  structures  in  front  of  said 
owner's  land.  Parker  v.  West  Coast  Packing 
Co.,  17  Oreg.  510,  21  Pac.  822,  5  L.  R.  A. 
61. 

47.  Stancel  v.  Calvert,  60  N.  C.  104.  The 
action  lies  for  anything  attached  to  the  soil. 
Jackson  v.  May,  16  Johns.  (N.  Y.)  184. 

Where  machinery  is  erected  on  plaintiff's 
land  at  the  joint  expense  of  himself  and  de- 
fendant, and  under  an  agreement  to  use  the 
same  in  common  without  limitation  as  to 
time,  the  interests  are  real  estate;  and  if 
one  exclude  the  other  ejectment  will  lie  to 
enforce  the  agreement.  Hill  v.  Hill,  43  Pa. 
St.  521. 

48.  Crooked  Lake  Nav.  Co.  v.  Keuka  Nav. 
Co.,  26  N.  Y.  Wkly.  Dig.  145  [affirmed  in 
115  N.  Y.  667,  22  N.  E.  1126]. 

49.  Coburn  v.  Fames,  52  Cal.  385,  28  Am. 
Rep.  634. 

Right  to  use  a  wharf  see  infra,  p.  24 
note  5. 

50.  Alabama. —  Louisville,  etc.,  R.  Co.  v. 
Massey,  136  Ala.  156,  33  So.  896,  96  Am.  St. 
Rep.  17. 

California. —  Swift  v.  Goodrich,  70  Cal.  103, 
11  Pac.  561;  Wood  v.  Truckee  Turnpike  Co., 
24  Cal.  474. 

Iowa. —  Beatty  v.  Gregory,  17  Iowa  109,  85 
Am.  Dec.  546. 

Michigan. —  Taylor  v.  Gladwin,  40  Mich. 
232. 

Minnesota. —  Winona  v.  Huff,  11  Minn.  119. 
New  Jersey. —  Farley  v.  Craig,  15  N.  J.  L. 
191. 

New  York.—  Child  v.  Chappell,  9  N.  Y.  246 ; 
Jackson  v.  May,  16  Johns.  (N.  Y.)  184. 

Oregon. —  Parker  "U.  West  Coast  Packing 
Co.,  17  Oreg.  510,  21  Pac.  822,  5  L.  R.  A.  61. 

Pennsylvania. —  Hancock  v.  McAvoy,  151 
Pa.  St.  460,  25  Atl.  47,  31  Am.  St.  Rep.  774, 
18  L.  R.  A.  781;  Union  Petroleum  Co.  v. 
Blinn  Petroleum  Co.,  72  Pa.  St.  173;  Black 
V.  Hepburne,  2  Yeates  331. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  7. 

Rule  is  not  universal  that  ejectment  will 
not  lie  for  incorporeal  hereditament,  as  the 
action  lies  for  tithes  and  for  common  ap- 
purtenant. Nichols  V.  Lewis,  15  Conn.  137, 
144. 

51.  Although  if  it  is  for  a  messuage  and 
tenement,  the  words  "  and  tenement "  may  be 
struck  out.   Goodright  v.  Flood,  3  Wils.  C.  P. 
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and  liouse,  for  a  caiionry  as  such,^^  for  a  rectory  against  a  person  who  has  been 
sinioniacallj  presented,^^  for  dower  which  lias  not  been  assigned,^"^  for  pews  in  a 
church,^^  for  a  ferry  franchise,^^  for  a  projecting  cornice,^^  or  for  an  encroachment 
upon  land  by  overhanging  eaves  or  gutters.^^ 

C.  Title  to  Support  Action  —  l.  In  General  —  a.  Valid  and  Legal  Title  — 
(i)  Generall  y.  Subject  to  certain  exceptions,^^  it  is  necessary  in  order  to  recover 
tiiat  plaintiff  should  have  in  himself  a  good  and  valid    legal    title  or  interest  in 


23.  See  also  Doe  v.  Plowman,  1  East  441 ; 
Doe  f.  Denton,  1  T.  R.  11. 

5??.  Doe  X.  Musgrave,  4  Jur.  631,  9  L.  J. 
C.  P.  318,  1  M.  &  G.  625,  1  Scott  N.  R.  451, 
39  E.  C.  L.  942. 

53.  Doe  V.  Fletcher,  8  B.  &  C.  25,  6  L.  J. 
K.  B.  O.  S.  282,  2  M.  &  R.  206,  15  E.  C.  L.  22. 

54.  Doe  f.  Nutt,  2  C.  &  P.  430,  12  E.  C.  L. 
C58. 

55.  Ridout  V.  Harris,  17  U.  C.  C.  P.  88. 

56.  New  York  v.  Union  Ferry  Co.,  55  How. 
Pr.  (N.  Y.)  138.  See  also  Rees  v.  Lawless, 
Litt.  Sel.  Cas.  (Ky.)  184,  12  Am.  Dec.  295. 

57.  Vrooman  r.  Jackson,  6  Hun  (N.  Y.) 
326. 

58.  Aiken  t\  Benedict,  39  Barb.  (N.  X.) 
400  [overruling  Sherry  v.  Frecking,  4  Duer 
(N.  Y.)  452]. 

But  where  a  roof  projects  over  another's 
land  it  is  held  that  ejectment  lies.  Murphy 
V.  Bolger,  60  Vt.  723,  15  Atl.  365,  1  L.  R.  A. 
309.  But  see  Rasch  v.  Noth,  99  Wis.  285, 
74  N.  W.  820,  57  Am.  St.  Rep.  858,  40  L.  R.  A. 
577. 

59.  Ejectment  based  on  prior  possession 

see  infra,  II,  C,  4. 
Equitable  estoppel  see  infra,  II,  C,  6,  b. 

60.  California. — Busenius  v.  Coffee,  14  Cal. 
91. 

Florida. —  Burt  v.  Florida  Southern  R.  Co., 
43  Fla.  339,  31  So.  265. 

Indiana. —  State  v.  State  Bank,  5  Ind.  353. 

Iowa. —  Schlosser  v.  Cruikshank,  96  Iowa 
414,  65  N.  W.  344;  Armstrong  v.  Pierson,  4 
Greene  45. 

Maryland. —  Lannay  v.  Wilson,  30  Md.  536. 
See  17  Cent.  Dig.  tit.  "Ejectment,"  §  16 
et  seq. 

Valid  subsisting  title  or  interest  is  neces- 
sary. Bay  County  v.  Bradley,  39  Mich.  163, 
33  Am.  Rep.  367;  Jackson  v.  Richmond,  4 
Johns.  (N.  Y. )  483;  McLeans  v.  Macdonald, 
2  Edm.  Sel.  Cas.  (N.  Y.)  393;  Eggleston  v. 
Bradford,  10  Ohio  312;  Hubbard  v.  Godfrey, 
100  Tenn.  150,  47  S.  W.  81. 

Clear  and  substantial  title  to  premises  must 
be  shown.    Moore  v.  Tice,  22  Cal.  513. 

Good  title  must  be  vested  in  a  vendor  in 
ejectment  by  him  to  recover  payment  of  pur- 
chase-money. Creigh  v.  Shatto,  9  Watts  &  S. 
(Pa.)  82. 

In  a  petitory  action,  before  the  lessee's 
possession  can  be  disturbed,  plaintiff  must 
show  a  good  and  perfect  title  in  himself. 
Young  V.  Chamberlin,  15  La.  Ann.  454. 

Title  of  plaintiff  is  not  speculative  because 
his  deed  contains  a  covenant  of  warranty 
which  he  intends  to  enforce  if  he  fails  in  the 
suit.  Bradley  v.  Drayton,  48  S.  C.  234,  26 
S.  E.  613. 
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Children  may  recover  homestead  after  ar- 
rival of  youngest  child  at  majority  after 
death  of  parents.  Davis  v.  Jones,  95  Ga.  788, 
23  S.  E.  79. 

Even  against  an  invalid  title  plaintiff  must 
show  title  in  himself.  Leonard  v.  Coleman, 
(Ark.  1890)  15  S.  W.  14.  Compare  Sarver  t\ 
Beal,  36  Kan.  555,  13  Pac.  743. 

Alienee  of  a  disseizor  in  possession  has  a 
good  title  as  against  all  persons  not  having 
a  paramount  title.  Flagg  v.  Mann,  9  Fed. 
Cas.  No.  4,847,  2  Sumn.  486. 

61.  Alabama. — Simmons  v.  Richardson,  107 
Ala.  697,  18  So.  245;  Slaughter  v.  McBride, 
69  Ala.  510. 

California. —  Willis  v.  Wozencraft,  22  Cal. 
607. 

Connecticut. —  Cahill  v.  Cahill,  75  Conn. 
522,  54  Atl.  201,  732,  60  L.  R.  A.  206. 

Florida. —  Simmons  v.  Spratt,  20  Fla.  495 ; 
Jones  V.  Lofton,  16  Fla.  189. 

Illinois. —  Valette  v.  Bennett,  69  111.  632; 
Tilghman  v.  Little,  13  111.  239. 

Indiana. —  Stehman  v.  Crull,  26  Ind.  436 
[cited  in  Rowe  v.  Beckett,  30  Ind.  154,  161, 
95  Am.  Dec.  676]. 

loiva. —  Kitteringham  v.  Blair  Town  Lot,' 
etc.,  Co.,  66  Iowa  280,  23  N.  W.  668. 

Maryland. — Hammond  t*.  Inloes,  4  Md.  138; 
Mitchell  V.  Mitchell,  1  Md.  44;  Wilson  i\ 
Inloes,  11  Gill  &  J.  351. 

Mississippi. —  Winn  v.  Cole,  Walk.  119. 

Missouri. — Nalle  v.  Thompson,  173  Mo.  595, 
73  S.  W.  599;  Becker  v.  Stroeher,  167  Mo. 
306,  66  S.  W.  1083;  Kingman  v.  Sievers,  143 
Mo.  519,  45  S.  W.  266. 

Neio  Yorfc.— Bennett  v.  Gray,  92  Hun  86, 
36  N.  Y.  Suppl.  372. 

Tennessee. —  Hubbard  v.  Godfrey,  100  Tenn. 
150,  47  S.  W.  81;  King  v.  Coleman,  98  Tenn. 
561,  40  S.  W.  1082;  Hearn  v.  Jones,  (Ch. 
App.  1900)  64  S.  W.  344. 

Virginia. —  Russell  v.  Allmond,  92  Va.  484, 
23  S.  E.  895. 

United  States. —  Smith  v.  McCann,  24  How. 
398,  16  L.  ed.  714;  Stockley  v.  Cissna,  119 
Fed.  812,  56  C.  C.  A.  324;  Cleveland  v.  Bige- 
low,  98  Fed.  242,  39  C.  C.  A.  47;  Bouldin  v. 
Phelps,  30  Fed.  547. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  16 
et  seq. 

All  of  several  plaintiffs  must  show  legal 
title.    Cheney  v.  Cheney,  26  Vt.  606. 

Legal  title  is  sufficient.  Ryan  v.  Staples, 
76  Fed.  721,  23  C.  C.  A.  541. 

Title  is  sufficient:  ^^Hiere  one  is  a  vendee, 
under  parol  sale  of  land,  to  whom  possession 
is  delivered  (Williams  v.  Landman,  8  Watts 
&  S.  (Pa.)  55)  ;  where  a  mortgagee  sells,  but 
the  legal  title  remains  in  him  (McClendon 
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the  premises.  And  a  legal  title,  estate,  or  interest  under  a  contract  to  purchase 
may  support  ejectment,  jDrovided  the  conditions  of  the  contract  are  complied 
with;^^  but  there  can  l)e  no  recovery  where  plaintiff  lias  forfeited  his  rights 
under  the  contract  by  refusing  to  comply  with  its  terms.®^ 

(ii)  In  Public  Lands.  Ejectment  for  public  lands  maybe  maintained  upon 
a  legal  estate  or  title  ^  which  is  valid.^^    So  ejectment  may  be  maintained  upon  a 


V.  Equitable  Mortg.  Co.,  122  Ala.  384,  25  So. 
30 )  ;  where  heirs  of  an  executor  have  acquired 
the  legal  estate  (Sulphur  Mines  Co.  v. 
Thompson,  93  Va.  293,  25  S.  E.  232)  ;  where 
one  who  has  completed  his  title  by  deeds  and 
an  assignment  so  that  he  can  claim  the  legal 
title  (Roehm  v.  Zehren,  103  Wis.  287,  79 
N.  W.  406 )  ;  where  one  is  clothed  by  partition 
of  the  land  with  a  perfect  equity,  the  equiva- 
lent of  a  legal  title,  and  defendant  has  no 
better  title  (Adams  v.  Spivey,  94  Ga.  676,  20 
S.  E.  422)  ;  where  one  holds  the  legal  title 
in  trust,  as  against  everyone  but  the  equi- 
table owners  (Brolaskey  v.  McClain,  61  Pa. 
St.  146)  ;  where  a  corporation  holds  an  es- 
tate in  fee,  even  though  on  its  dissolution 
the  estate  might  revert  to  the  grantor 
(Mercer  Academy  v.  Rusk,  8  W,  Va.  373)  ; 
where  the  conveyance  to  plaintiff  vested  title 
in  him  subject  to  certain  rights  of  defendant 
under  a  tax  deed  which  latter  failed  to  con- 
vey title  (Allen  v.  Fitzgerald,  23  Utah  597, 
65  Pac.  592).  See  also  Totten  v.  Halligan,  13 
U.  C.  C.  P.  567. 

Title  is  insufficient:  Where  the  assignment 
of  a  mortgage  does  not  convey  legal  title 
(Sharpe  v.  Hyman,  123  Ala.  105,  26  So.  289)  ; 
where  one  is  the  assignee  of  a  trustee  having 
the  legal  title,  not  required  for  the  purposes 
of  the  trust,  as  he  cannot  recover  from  the 
owner  of  the  equitable  estate  (Johnson  v. 
Prairie,  91  N.  C.  159)  ;  where  one  is  a  pur- 
chaser at  a  sale  on  execution,  against  a  hus- 
band, of  land  standing  in  the  name  of  the 
wife  (Kingman  v.  Sievers,  143  Mo.  519,  45 
S.  W.  266)  ;  where  plaintiff  is  the  grantee 
of  the  wife's  remainder  and  defendant  is  the 
grantee  or  lessee  of  the  tenant  by  the 
curtesy  (Shortall  v.  Hinckley,  31  111.  219)  ; 
where  children  of  the  first  wife  bring  suit 
to  recover  lands  alleged  to  be  held  by  their 
father  as  tenant  by  the  curtesy,  and  the  evi- 
dence is  not  satisfactory  that  the  father  en- 
tered on  the  land  in  right  of  his  first  wife, 
and  there  are  other  precluding  circumstances 
(Woolfolk  V.  Richardson,  10  S.  W.  320,  10 
Ky.  L.  Rep.  690)  ;  where  a  deed  absolute,  in- 
tended as  a  mortgage,  does  not  convey  legal 
title  (Van  Vleck  v.  Enos,  88  Hun  (N.  Y.) 
348,  34  N.  Y.  Suppl.  754;  Snyder  v.  Parker, 
19  Wash.  276,  53  Pac.  59,  67  Am.  St.  Rep. 
726).  See  also  Grant  v.  McLennan,  16  U.  C. 
C.  P.  395. 

62.  Anderson  v,  Rasmussen,  5  Wyo.  44,  36 
Pac.  820. 

Parol  contract  to  convey  land  in  payment 
for  work  and  labor,  which  contract  is  not 
so  far  performed  as  to  take  it  out  of  the 
statute  of  frauds,  entitles  owner  to  recover 
the  land  on  his  legal  title.  Miranville  v. 
Silverthorn,  48  Pa.  St.  147. 

Trust  to  receive  rents  and  profits  vests  the 
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whole  estate  in  law  and  equity  subject  to 
the  execution  of  the  trust,  and  will  sustain 
an  action  of  ejectment.  McLeans  v.  Mac- 
donald,  2  Edm.  SeL  Cas.  (N.  Y.)  393. 

Where  an  agreement  to  sell  or  a  sale  is 
subsequently  canceled,  the  contract  or  sale 
will  not  prevent  the  maintenance  of  an  ac- 
tion of  ejectment  by  him  who  holds  the  legal 
title.  Steed  v.  Knowles,  97  Ala.  573,  12  So. 
75. 

Where  a  paper  was  a  will  on  its  face  giv- 
ing certain  property  to  a  son,  alleged  to  have 
been  made  in  pursuance  of  a  parol  agreement 
to  give  him  the  farm  for  certain  services, 
but  the  paper  was  in  fact  to  take  effect  at 
death  and  the  title  was  to  vest  then  only,, 
and  the  legal  effect  was  that  the  maker  of 
the  will  was  entitled  to  "retain  possession 
until  then,  it  was  decided  that  he  could  main- 
tain ejectment  against  his  son  in  possession. 
Black  V.  Black,  89  Pa.  St.  383. 

So  defendant's  possession  under  a  claim  of 
title  through  purchase  under  an  executory 
contract  may  defeat  plaintiff's  right  to  re- 
cover in  ejectment.  Conger  v.  Weyant,  132 
N.  Y.  578,  30  N.  E.  867;  Conger  v.  Tread- 
way,  132  N.  Y.  259,  39  N.  E.  505  [affirming 
3  Silv.  Supreme  588,  7  N.  Y.  Suppl.  809]. 

63.  Libbey  v.  Clark,  25  Kan.  496. 

One  claiming  under  a  bond  for  title  cannot 
assert  an  interest  in  the  land  against  one 
holding  under  his  vendor  without  showing 
compliance  with  terms  of  his  bond.  Lytle 
V.  Anchor  Duck  Mills,  117  Ga.  869,  45  S.  E. 
271. 

Where  a  vendee  in  possession,  under  an  ex- 
ecutory contract  is  in  default,  especially 
where  the  laches  is  great  and  no  excuse 
shown,  ejectment  is  the  proper  remedy,  and 
the  vendor  is  entitled  to  possession  where  no 
equitable  relief  is  asked.  Thompson  v. 
Ellenz,  58  Minn.  301,  59  N.  W.  1023. 

64.  Haltern  v.  Emmons,  46  Fed.  452.  And 
see  infra,  II,  C,  7. 

A  railroad  company  having  a  legal  title  can 
maintain  ejectment  against  the  holder  under 
an  invalid  patent,  granted  pursuant  to  an 
entry  as  a  mining  claim,  although  the  land 
was  valuable  only  -for  agricultural  purposes. 
Northern  Pac.  R.  Co.  v.  Cannon,  46  Fed.  237. 

Where  the  United  States  provides  a  mode 
of  determining  claims  and  issuing  certificates 
to  those  having  the  right  of  preemption,  a 
stranger  who  takes  no  interest  in  a  claim  for 
many  years  after  it  was  passed,  but  then 
claims  under  the  settler's  deed,  has  no  such 
title  as  that  he  can  recover  in  ejectment. 
Morehouse  v.  Phelps,  21  How.  (U.  S.)  294, 
16  L.  ed.  140. 

65.  Hand  v.  McKinney,  25  Ga.  648;  Bore- 
ing  V.  Singery,  4  Harr,  &  M.  (Md.)  398.  See- 
also  Carroll  v.  Norwood,  4  Harr.  &  M.  (Md.) 
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valid,^  sufficient^*'  confirmation  ^  or  approval  thereof  upon  a  patent ; upon  a 
patent  which  is  an  escheat  grant, or  which  is  issued  after  the  death  of  the  pat- 
entee upon  a  legal  title  derived  from  the  original  patentee  upon  a  sufficient 
possession  or  grant  from  the  state  or  municipal  corporation  as  trustee ;  upon 
a  conditional  grant  from  the  United  States  in  prcBsenti  of  lands  to  be  thereafter 


287;  Johnston  v.  Home,  32  Miss.  151;  Wray 
V.  Doe,  10  Sm.  &  M.  (Miss.)  452;  Denise  v. 
Ruggles,  16  How.  (U.  S.)  242,  14  L.  ed.  922; 
Gilmer  v.  Poindexter,  10  How.  (U.  S.)  257, 
13  L.  ed.  411;  Boardman  v.  Reed,  6  Pet. 
(U.  S.)  328,  8  L.  ed.  415;  St.  Louis,  etc., 
R.  Co.  r.  Green,  13  Fed.  208,  4  McCrary 
232. 

Where  a  caveat  is  entered,  in  case  of  an 
application  for  land,  neither  party,  where 
neither  is  in  actual  possession,  has  sufficient 
title  to  maintain  ejectment  until  the  right 
is  determined.  Schoenberger  v.  Baker,  22 
Pa.  St.  398. 

66.  Ashley  t\  Cramer,  7  Mo.  98. 

67.  Chastang  v..  Dill,  19  Ala.  421  ;  Hall  v. 
Doe,  19  Ala.  378;  Landes  r.  Perkins,  12  Mo. 
238. 

68.  Chastang  v.  Armstrong,  20  Ala.  609; 
Chastang  v.  Dill,  19  Ala.  421. 

Plaintiff  must  show  some  title  as  against 
a  title  derived  by  confirmation.  Robbins  v. 
Eckler,  36  Mo.  494. 

Confirmee  of  pueblo  lands  cannot  maintain 
ejectment  against  claimants  of  excepted 
grants,  under  the  decree  of  confirmation,  un- 
til they  have  been  finally  confirmed  and  lo- 
'cated  by  the  approved  survey;  nor  can  the 
action  be  maintained  pending  an  appeal  from 
an  order  confirming  the  survey  of  the  ex- 
cepted portions.  San  Jos6  v.  Uridias,  37  Cal. 
339. 

69.  Long  V.  McDougald,  23  Ala.  413. 

70.  Savory  v.  Whayland,  1  Harr.  &  M. 
(Md.)  206;  Bagnell  v.  Broderick,  13  Pet. 
(U.  S.)  436,  10  L.  ed.  235,  374. 

Patent  invalid  on  inspection  is  insufficient. 
Pollard  V.  Files,  3  Ala.  47. 

Patents  from  one  county  convey  no  legal 
title  to  lands  subsequently  transferred  to 
another  county,  as  against  the  patentee  of 
another  county,  even  though  said  prior  patent 
was  recorded  in  the  county  where  the  lands 
were  formally  located.  Alt  v.  Fullerton,  151 
Mo.  598,  52  S.  W.  400. 

Voidable  patent  may  convey  a  sufficient  le- 
gal estate  for  this  purpose.  Romain  v.  Lewis, 
39  Mich.  233. 

Sufficiency  and  superiority  of  patent. —  A 
patent,  if  uncontrolled  and  unaffected  by  the 
evidence  of  plaintiff's  adversary,  is  sufficient. 
Bates  V.  Herron,  35  Ala.  117.  It  is  also  a 
better  legal  title  than  an  entry  (De  Lassus 
V.  Winn,  174  Mo.  636,  74  S.  W.  635 ;  Griffith 
V.  Deerfelt,  17  Mo.  31)  ;  and  an  elder  patent 
will  prevail  (Dorch  v.  Thompson,  12  B.  Mon. 
(Ky. )  379).  Nor  can  plaintiff  recover  on  a 
patent  of  the  same  date  as  defendant's. 
Courtney  r.  Shropshire,  3  Litt.  (Ky.)  265. 
Compare  Karn  v.  Hughes,  3  Harr.  &  J.  (Md.) 
210. 

71.  Clement  v.  Ruckle,  9  Gill  (Md.)  326; 
Hall  V.  Gittings,  2  Harr.  &  J.  (Md.)  112. 


72.  Campbell  v.  Garven,  5  Ark.  485;  Hart- 
ley V.  Brown,  51  Cal.  465. 

Grantee  of  preemptor  cannot  recover  from 
his  heirs  to  wliom  a  patent  is  issued  under  a 
statute  providing  for  the  issuance  of  the 
patent  to  heirs  of  a  preemptor  dying  with- 
out having  consummated  his  claim.  Ten- 
nessee Coal,  etc.,  Co.  v.  Tutwiler,  108  Ala. 
483,  18  So.  668. 

73.  De  Lassus  v.  Winn,  174  Mo.  636,  74 
S.  W.  635. 

74.  Concession  for  quarrying  stone  and  use 
thereof  is  insufficient  possession  under  the 
act  of  congress  confirming  town  and  village 
lots  in  persons  in  possession.  Clark  v.  Bra- 
zeau,  1  Mo.  290. 

Concession  or  grant,  which  is  a  mere  per- 
mission to  appropriate  land,  and  which  does 
not  effect  a  severance  until  an  actual  survey, 
is  not  a  sufficient  grant  upon  which  to  main- 
tain ejectment.    Ashley  v.  Cramer,  7  Mo.  98, 

Elder  entry  in  connection  with  the  younger 
grant  overreaches  the  elder  grant  for  the 
same  land,  founded  on  younger  entry,  but 
the  prior  entry  must  be  special,  containing 
a  definite  description.  Parrish  v.  Cummins, 
11  Humphr.  (Tenn.)  297. 

Where  both  parties  claim  under  similar  con- 
firmed concessions,  the  inquiry  will  be  ex- 
tended into  the  character  of  the  original  con- 
cessions, and,  if  this  is  unsatisfactory,  refer- 
ence must  be  had  to  the  proceedings  before 
the  tribunals  and  officers  of  the  United 
States  before  which  the  claims  of  the  parties 
were  determined.  Miller  v.  Dale,  92  U.  S. 
473,  23  L.  ed.  735. 

75.  Blakslee  Mfg.  Co.  v.  Blakslee's  Sons 
Iron- Works,  59  Hun  (N.  Y.)  209,  13  N.  Y. 
Suppl.  493  [affirmed  in  129  N.  Y.  155,  29 
N.  E.  2]. 

As  to  a  grantee  from  the  state  of  swamp 
lands  where  title  has  not  vested  in  the  stata 
see  Wright  v.  Roseberry,  63  Cal.  252;  Owens 
V.  Jackson,  9  Cal.  322. 

Plaintiff  may  hold  under  a  grant  on  an 
inclusive  survey  including  prior  reservations, 
where  he  brings  himself  within  the  bounds 
thereof,  with  reference  to  the  specific  and 
general  reservations,  excluding  defendant's 
land.  Stockton  v.  Morris,  39  W.  Va.  432,  19 
S.  E.  531. 

76.  Palmer  v.  Galvin,  72  Cal.  183,  13  Pac. 
476. 

Conveyance  from  trustees  of  a  town  and 

the  act  establishing  the  town  are  a  sufficient 
showing  of  title  to  recover  a  town  lot,  unless 
defendant  claims  under  an  older  patent  estab- 
lishing the  toAvn.  McMillan  v.  BrowTi,  1  A.  K. 
Marsh.  (Ky.)  153. 

When  a  claim  to  a  town  lot  by  allotment 
as  one  of  the  original  proprietors  is  unsup- 
ported see  Sanger  v.  Merritt,  120  N.  Y.  109, 
24  N.  E.  386. 
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located,'^'  although  conditions  precedent  to  the  vesting  of  title  must  be  per- 
formed;''^ or  upon  an  appropriation  sufficiently  evidenced.''^  So  where  plaintiff 
is  the  grantee  of  lands  reserved  from  preemption  until  tlie  claims  of  the  grantee 
are  determined,  he  may  maintain  ejectment  for  the  whole  tract  or  any  portion 
of  it  against  claimants  under  the  preemption  laws.^^ 

b.  Extent  of  Title.    It  is  decided  that  plaintiff  must  have  a  complete  title,^' • 
and  that  the  land  should  be  identified  in  accordance  with  the  title  shown,^^  the 
recovery  being  limited  to  .  that  portion  of  the  premises  to  wiiich  it  applies,^'^ 
although  he  may  also  recover  to  the  extent  of  the  title  shown.^''    But  if  plain- 
tiff's legal  interest  is  divested  there  can  be  no  recovery .^^ 

e.  Paramount  Title.  Plaintiff  must  recover,  if  at  all,  on  the  strength  of  his 
own  title,  and  not  because  of  the  weakness  or  want  of  title  in  defendant.^^  Plain- 


77.  Northern  Pac.  R.  Co.  v.  Majors,  5  Mont. 
Ill,  2  Pac.  322. 

78.  Crowell  v.  Lanfranco,  42  Cal.  654. 

If  the  grant  is  upon  a  condition  precedent 
that  a  certain  right  is  to  be  exercised  within 
the  prescribed  time,  if  at  all,  it  ceases  upon 
non-performance;  and  a  use  for  agricultural 
purposes  in  violation  of  the  spirit  of  the 
grant  is  a  usurpation  of  the  property  of  the 
state,  Parmelee  v.  Oswego,  etc.,  R.  Co.,  7 
Barb.  (N.  Y.)  599  [affirmed  in  6  N.  Y.  74]. 

Survey  must  be  made  within  the  prescribed 
time,  and  the  fact  that  a  survey  was  de- 
manded but  refused  because  of  a  conflict  of 
title  afterward  in  a  suit  between  third  par- 
ties, adjudged  void,  does  not  aid  plaintiff, 
Holloway  v.  Holloway,  30  Tex.  164. 

Under  a  grant  of  railroad  lands  compliance 
by  claimant  with  conditions  and  exceptions  is 
necessary.  Corinne  Mills,  etc.,  Co.  v.  John- 
son, 156  U.  S.  574,  15  S.  Ct.  409,  39  L.  ed. 
537  [affirming  7  Utah  327,  26  Pac.  922]. 

Where  title  is  to  remain  in  the  state  until 
the  purchase-money  is  paid,  ejectment  does 
not  lie  before  such  payment  against  a  sub- 
sequent grantee  of  the  state.  Stratton  v. 
Cole,  78  Me.  553,  7  Atl.  472. 

79.  Dodge  v.  Yates,  76  Cal.  251,  18  Pac. 
323;  Sample  v.  Robb,  16  Pa.  St.  305.  See 
also  Bassett  v.  Franklin,  15  R.  I.  572,  10  Atl. 
631. 

80.  Van  Reynegan  v.  Bolton,  95  U.  S.  33, 
24  L.  ed.  351. 

Construing  an  Arkansas  statute  it  was  held 
that  the  legislature  did  not  intend  to  confine 
the  benefits  of  the  act  concerning  ejectment 
to  the  purchaser  in  the  first  instance  and  to 
the  preemptor  in  the  second  instance,  but 
equally  to  extend  them  to  all  persons  who 
might  lawfully  succeed  to  their  rights. 
Cloyes  V.  Beebe,  14  Ark.  489. 

81.  Cunningham  v.  Dean,  33  Miss.  46;  Mc- 
Raven  v.  McGuire,  9  Sm.  &  M.  (Miss.)  34. 
See  Doe  i'.  Munro,  6  N.  Brunsw.  92,  holding 
that  a  lessor's  title  was  incomplete. 

Perfect  legal  paper  title  is  not  required  in 
order  to  recover.  Lantry  v.  Wolff,  49  Nebr. 
374,  68  N.  W,  494.  See  also  Kernan  v.  Ba- 
han,  45  La.  Ann.  799,  13  So.  155. 

82.  Benz  v.  Hines,  3  Kan.  390,  89  Am.  Dec. 
594;  McRaven  v.  McGuire,  9  Sm.  &  M.  (Miss.) 
34;  Jarvis  v.  Lynch,  157  N.  Y.  445,  52  N.  E. 
657  [affirming  59  Hun  624,  13  N.  Y.  Suppl. 
703]  ;  Prentice  v.  Northern  Pac.  R.  Co.,  154 
U.  S.  163,  14  S.  Ct.  997,  38  L.  ed.  947. 

[II,  C,  1.  a,  (II)] 


Title  must  cover  the  land  in  controversv. 
Martin  v.  Kelley,  30  S.  W.  612,  17  Ky.  L, 
Rep.  200. 

Plaintiff  must  show  title  up  to  boundaries 

to  which  he  claims,  and  he  can  recover  no 
further  than  he  proves  his  line  to  run.  Mad- 
dux V.  West,  6  Ohio  Dec.  (Reprint)  1010,  9 
Am.  L,  Rec.  484,  So  in  an  action  to  recover 
a  strip  of  land  lying  along  a  boundary  line, 
it  is  not  enough  for  plaintiff  to  show  that 
defendant's  lot,  as  possessed  by  him,  is  wider 
than  the  deeds  under  which  he  claims  describe 
it  to  be,  by  the  width  of  the  disputed  strip. 
Brady  v.  Hennion,  8  Bosw.  (N.  Y.)  528. 

A  sheriff's  deed  is  insufficient  on  which  to 
base  ejectment,  where  the  land  sought  to  be 
recovered  is  improperly  described  therein,  al- 
though the  sheriff  may  have  undertaken  to 
convey  the  land  in  controversy.  Robinson  v. 
Claggett,  149  Mo.  153,  50  S.  W.  280. 

Identity  and  description  of  propertv  see 
infra,  V,  A,  2 ;  VII,  C,  2. 

83.  FeuMdck  v.  Gill,  34  Mo.  194.  But  com- 
pare Benz  V.  Hines,  3  Kan,  390,  89  Am,  Dec. 
504. 

Recovery  is  limited  to  the  actual  boundary 

or  specific  interest.  Foster  v.  Hackett,  112 
N.  C.  546,  17  S.  E.  426. 

84.  Allen  v.  Trimble,  4  Bibb  (Ky.)  21,  7 
Am.  Dec.  726. 

If  a  sufficient  title  is  shown  in  one  of  the 
lessors,  in  ejectment,  to  authorize  a  recov- 
ery, the  mere  non-production  of  proof,  title, 
or  authority  from  the  other  lessors  is  not 
sufficient  to  authorize  the  court  to  strike  out 
the  leases  or  demises.  Martin  v.  Anderson, 
21  Ga.  301. 

Where  the  uncontradicted  evidence  showed 
that  a  part  of  the  land  claimed  by  defendant 
was  claimed  under  a  sheriff's  deed  by  virtue 
of  a  judicial  sale  against  plaintiff's  grantor, 
made  subsequent  to  a  mortgage  by  him,  un- 
der which  plaintiff  claimed  title,  an  instruc- 
tion that  if  the  jury  believed  all  of  the  evi- 
dence their  verdict  must  be  for  plaintiff  for 
the  part  so  claimed  was  proper.  Barron  r. 
Barron,  122  Ala.  194,  25  So.  55. 

85.  Solcido  v.  Genung,  (Ariz.  1896)  43 
Pac.  527;  Lannay  v.  Wilson,  30  Md.  536. 
See  also  Hobby  v.  Bunch,  83  Ga.  1,  10  S.  E. 
113,  20  Am.  St.  Rep,  301, 

86.  Alabama. — Jackson  Lumber  Co.  r.  Mc- 
Creary,  137  Ala.  278,  34  So.  850;  Bromberg 
V.  Smee,  130  Ala.  601,  30  So.  483;  Stiff  v. 
Cobb,  126  Ala.  381,  28  So.  402,  85  Am.  St. 
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tiff  is  also  precluded  from  insisting  that  his  adversary  cannot  set  up  an  oiitstand- 


Rep.  38;  Feagin  r.  Jones,  94  Ala.  597,  10  So. 
537;  England  r.  Hatch,  80  Ala.  247;  Garrett 
v.  Lyle,  27  Ala.  586. 

Arkansas. —  Martin  t'.  McDiarmid,  55  Ark. 
213,  17  S.  W.  877;  Apel  v.  Kelsey,  47  Ark. 
413,  2  S.  W.  102;  Rice  i\  Harrell,  24  Ark.  402. 

California. —  Cox  v.  Hayes,  (1885)  7  Pac. 
761;  Moore  i:  Tice,  22  Cal.  513;  Woodworth 
r.  Fulton,  1  Cal.  295. 

Colorado. — Chivington  v.  Colorado  Springs 
Co.,  9  Colo.  597,  14  Pac.  212. 

Connecticut. —  Tracy  r.  Norwich,  etc.,  R. 
Co.,  39  Conn.  382. 

Delaware. —  Pritchard  v.  Henderson,  3 
Pennew.  128,  50  Atl.  217. 

District  of  Columbia. —  Posey  v.  Hanson, 

10  App.  Cas.  496. 

Georgia. —  Parker  v.  Martin,  68  Ga.  453; 
Stanford  v.  Mangin,  30  Ga.  355. 

Illinois.— McCsiuley  v.  Mahon,  174  111.384, 
51  N.  E.  829;  Boyer  v.  Thornbiirg,  115  111. 
540,  4  N.  E.  253;  Mester  r.  Hauser,  94  111. 
433;  Cobb  v.  Lavalle,  89  111.  331,  31  Am. 
Rep.  91;  Vallette  v.  Bennett,  69  111.  632; 
Oetgen  v.  Ross,  54  111.  79 ;  Hague  r.  Porter, 
45  111  318;  Marshall  v.  Barr,  35  111.  106; 
Tilghman  v.  Little,  13  111.  239. 

Indiana. —  Wilson  v.  Carrico,  155  Ind.  570, 
58  N.  E.  847;  Silver  Creek  Cement  Corp.  i. 
Union  Lime,  etc.,  Co.,  138  Ind.  297,  35  N.  E. 
125,  37  N.  E.  721;  Shockley  r.  Starr,  119  Ind. 
172,  21  N.  E.  473;  Riggs  v.  Riley,  113  Ind. 
208,  15  N.  E.  253;  Walker  f.  Hill,  111 
Ind.  223,  12  N.  E.  387;  Castor  v.  Jones,  107 
Ind.  283,  6  N.  E.  823;  Coan  r.  Elliott, 
101  Ind.  275;  Cox  v.  Rash,  82  Ind.  519; 
Brandenburgh  r.  Seigfried,  75  Ind.  568; 
Smith  V.  Bryan.  74  Ind.  515;  Stehman  r. 
Crull,  26  Ind.  436. 

Indian  Territory.—  Myers  v.  Mathis,  2  In- 
dian Terr.  3.  46  S.  W.  178. 

loua. —  Latlirop  v.  American  Emigrant 
Co.,  41  Iowa  547. 

Kansas. —  O'Brien  r.  Bugbee,  46  Kan.  1, 
26  Pac.  428;  Mitchell  v.  Lines,  36  Kan.  378, 
13  Pac.  593;  State  v.  Stringfellow,  2  Kan. 
203. 

Kentucky. —  Simms  r.  Simms,  88  Ky.  642, 

11  S.  W.  665,  11  Ky.  L.  Rep.  131;  Bailey  v. 
Tygart  Valley  Iron  Co.,  10  S.  W.  234,  10  Ky. 
L.  Rep.  676;  McDowell  v.  Wiseman,  3  Ky. 
L.  Rep.  332. 

Louisiana. —  Marmion  v.  McPeak,  51  La. 
Ann.  1631,  26  So.  376;  Chachere  r.  Block,  46 
La.  Ann.  1386,  16  So.  176;  Font  v.  McCon- 
nell,  46  La.  Ann.  215,  14  So.  522;  Landry  r. 
Landry,  45  La.  Ann.  1113,  13  So.  672;  Buras 
V.  O'Brien,  42  La.  Ann.  527,  7  So.  632; 
Zeringue      Williams,  15  La.  Ann.  76. 

Maine. —  Stetson  v.  Adams,  91  Me.  178,  39 
Atl.  575;  Coffin  v.  Freeman,  82  Me.  577,  20 
Atl.  238;  Chaplin  v.  Barker,  53  Me.  275. 

Maryland. — Mitchell  v.  Mitchell,  1  Md.  44; 
Hall  V.  Gittings,  2  Harr.  &  J.  112. 

Massachusetts. —  Frazee  v.  Nelson,  179 
Mass.  436,  61  N.  E.  40,  88  Am.  St.  Rep.  391. 

Mississippi. —  Lum  v.  Reed,  53  Miss.  73; 
Winn  V.  Cole,  Walk.  119. 

Missouri. — Creech  r.  Childers,  156  Mo.  338, 


56  S.  W.  1106;  Burnham  v.  Hitt,  143  Mo. 
414,  45  S.  W.  368;  Parker  v.  Cassingham, 
130  Mo.  348,  32  S.  W.  487;  West  v.  Bretell, 
115  Mo.  653,  22  S.  W.  705;  Siemers  r. 
Schrader,  14  Mo.  App.  346. 

Nebraska. —  Abbott  v.  Coates,  62  Nebr.  247, 
86  N.  W.  1058;  Comstock  v.  Kerwin,  57 
Nebr.  1,  77  N.  W.  387;  Chicago,  etc.,  R.  Co. 
1-.  Schalkopf,  54  Nebr.  448,  74  N.  W.  826; 
Omaha  Real  Estate,  etc.,  Co.  r.  Kragscow,  47 
Nebr.  592,  66  N.  W.  658;  O'Brien  v.  Gaslin, 
24  Nebr.  559,  39  N.  W.  449. 

New  Hanpshire. —  Spaulding  v.  Bartlett, 
55  N.  H.  304. 

New  Jersey. —  Meyers  v.  Conover,  '  67 
N.  J.  L.  187,  46  Atl.  709;  Meeker  r.  Boylan, 
28  N.  J.  L.  274. 

New  York. —  Roberts  r.  Baumgarten,  110 
N.  Y.  380,  18  N.  E.  96;  Fox  r.  Fee,  24  N.  Y. 
App.  Div.  314,  49  N.  Y.  Suppl.  292;  Rich- 
ardson V.  Pulver,  63  Barb.  67 ;  Brady  i\  Hen- 
nion,  8  Bosw.  528. 

North  Carolina. —  Beddard  v.  Harrington, 
124  N.  C.  51,  32  S.  E.  377  j  Pearson  v.  Sim- 
mons, 98  N.  C.  281,  3  S.  E.  503;  Graybeal  r. 
Davis,  95  N.  C.  508. 

Oklahoma. —  Hurst  v.  Sawyer,  2  Okla.  470, 
37  Pac.  817. 

Pennsylvania. —  Burford  v.  McCue,  53  Pa. 
St.  427;  Kennedy  v.  Skeer,  3  Watts  95; 
Covert  V.  Irwin,  3  Serg.  &  R.  283;  Lane  r. 
Reynard,  2  Serg.  &  R.  65 ;  Airey  c.  Kunkle, 
7  Pa.  Super.  Ct.  112. 

Rhode  Island. —  Smith  v.  Haskins,  22  R.  I. 
6,  45  Atl.  741. 

South  Carolina. —  Harrelson  r.  Sarvis,  39 
S.  C.  14,  17  S.  E.  368;  Weaver  r.  Whilden, 
33  S.  C.  190,  11  S.  E.  686;  Johnson  v.  John- 
son, 27  S.  C.  309,  3  S.  E.  606,  13  Am.  St. 
Rep.  636. 

South  Dakota. — Evenson  v.  W^ebster,  5  S.  D. 
266,  58  N.  W.  669. 

Tennessee.—  Winters  v.  Hainer,  107  Tenn. 
337,  64  S.  W.  44;  Woods  v.  Bonner,  89  Tenn. 
411,  18  S.  W.  67;  Coal  Creek  Min.,  etc.,  Co. 
V.  Ross,  12  Lea  1 ;  Winton  v.  Rodger,  2  Overt. 
185. 

Texas. —  Sebastian  v.  Martin  Brown  Co.,  75 
Tex.  291,  12  S.  W.  986;  Soape  v.  Doss,  18  Tex. 
Civ.  App.  649,  45  S.  W.  387 ;  McCoy  v.  Pease, 
17  Tex.  Civ.  App.  303,  42  S.  W.  659. 

Virginia. —  Reusens  v.  Cassell,  100  Va.  143, 
40  S.  E.  616;  Mcl^nney  v.  Daniel,  90  Va. 
702,  19  S.  E.  880. 

West  Virginia. —  Holly  River  Coal  Co.  r. 
Howell,  36  W.  Va.  489,  15  S.  E.  214;  Low  v. 
Settle,  32  W.  Va.  600,  9  S.  E.  922 ;  Bradley  v. 
Ewart,  18  W.  Va.  598. 

Wisconsin. —  Brown  v.  Baraboo,  98  Wis. 
273,  74  N.  W.  223;  Hacker  v.  Horlemus,  74 
Wis.  21,  41  N.  W.  965;  Kelley  v.  McKeon,  67 
Wis.  561,  31  N.  W.  324;  Nys  v.  Biemeret, 
44  Wis.  104;  Gardiner  v.  Tisdale.  2  Wis.  153, 
60  Am.  Dec.  407. 

United  States.— King  v.  Mullins,  171  U.  S. 
404,  925,  18  S.  Ct.  925,  43  L.  ed.  214;  Watts 
V.  Lindsey,  7  Wheat.  158,  5  L.  ed.  423;  Cleve- 
land V.  Bigelow,  98  Fed.  242,  39  C.  C.  A.  47 ; 
Texas,  etc.,  R.  Co.  v.  Smith,  91  Fed.  483,  33 
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ing  title  or  that  defendant  is  a  trespasser ;  ^'  and  if  neitlier  party  lias  any  legal 
title  plaintiff  cannot  recover.^^  But  it  is  decided  that  the  general  rule  that  recov- 
ery must  be  based  upon  the  strength  of  plaintiff's  title  does  not  apply  where 
plaintiff's  title  is  documentary  and  accompanied  by  possession,  and  defendant 
is  a  mere  trespasser,  as  in  such  a  case  he  can  recover  on  prior  peaceable  possession 
alone.^^  And  the  rule  is  further  qualified  to  the  extent  that  good  title  actively 
asserted  may  become  fixed  in  plaintiff  by  statutory  bar  of  defendant's  claim.®'' 


C.  C.  A.  648;  Stone  \\  Perkins,  85  Fed.  616; 
Bouldin  v.  Phelps,  30  Fed.  547 ;  Gray  v.  Jones, 

14  Fed.  83,  4  MeCrary  515;  Young  Dunn, 
10  Fed.  717,  4  Woods  331;  Turner  v.  Al- 
dridge,  24  Fed.  Cas.  No.  14,249,  1  McAll. 
229. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  18. 

Other  statements  of  this  rule  or  of  the 
principle  underlying  it  may  be  found  in  the 
following  cases: 

Alabama. — Alabama  Mineral  Land  Co.  v. 
Baker,  119  Ala.  351,  24  So.  706. 

California. —  Busenius  v.  Coffee,  14  Cal.  91. 

Illinois. —  Hammond  v.  Shepard,  186  111. 
235,  57  N.  E.  867,  78  Am.  St.  Rep.  274; 
Coombs  V.  Hertig,  162  111.  171,  44  N.  E.  392. 

Indiana.—  Rowe  v.  Beckett,  30  Ind.  154,  95 
Am.  Dec.  676. 

Kansas.— Benz  v.  Hines,  3  Kan.  390,  89 
Am.  Dec.  594. 

Kentucky. —  Lewis  v.  Miles,  44  S.  W.  120, 
19  Ky.  L.  Rep.  1676;  Martin  v.  Kelley,  30 
S.  W.  612,  17  Ky.  L.  Rep.  200. 

Michigan. —  Van  Vleet  v.  Blackwood,  39 
Mich.  728. 

Mississippi. —  Johnson  v.  Futch,  57  Miss. 
73. 

North  Carolina. —  Sinclair  v.  Huntley,  131 
N.  C.  243,  42  S.  E.  605;  Wilson  v.  Western 
North  Carolina  Land  Co.,  77  N.  C.  445 ;  Hipp 
r.  Forester,  52  N.  C.  599 ;  Clarke  v.  Biggs,  28 
N.  C.  159,  44  Am.  Dec.  73. 

Ohio.—  Wood  V.  Pindall,  Wright  507. 

Tennessee. —  Winters  v.  Hainer,  107  Tenn. 
337,  64  S.  W.  44. 

Washington. —  State  v.  Johanson,  26  Wash. 
668,  67  Pac.  401. 

Wisco7isin. —  Nys  v.  Biemeret,  44  Wis.  104. 

The  rule  applies  to  petitory  actions  (Row- 
son  V.  Barbe,  51  La.  Ann.  347,  25  So.  139; 
Lafauci  v.  Kinler,  27  Fed.  442),  and  to  ac- 
tions of  revindication  (Baines  v.  Burbridge, 

15  La.  Ann.  628).  Plaintiff  cannot  recover 
in  a  petitory  action  where  he  shows  no  title 
sufficient  even  against  a  naked  trespasser. 
Chewning  v.  Johnson,  5  La.  Ann.  678,  52 
Am.  Dec.  610.  The  rule  also  applies  Avhere 
plaintiff  does  not  rely  on  possession.  Graham 
V.  Eastman,  75  Ga.  889. 

Without  title  plaintiff  is  not  entitled  to 
recover  part  of  the  land  by  showing  that  de- 
fendant is  in  possession  without  right.  Tryon 
V.  Tryon,  16  Vt.  313. 

Deed  showing  on  its  face  that  it  is  an  as- 
signment by  insolvent  in  proceedings  to  ob- 
tain his  discharge,  unless  accompanied  by 
proof  that  jurisdiction  was  obtained  as  pro- 
vided by  statute  cannot  recover,  as  plaintiff 
must  rely  upon  the  strength  of  his  own  title. 
Rockwell  V.  Brown,  11  Abb.  Pr.  N.  S.  (N.  Y.) 
400,  42  How.  Pr.  (N.  Y.)  226. 

[II,  C.  1,  c] 


The  legal  title  must  prevail  in  ejectment 
(Nowlen  v.  Hall,  128  Mich.  274,  87  N.  W. 
222;  Moran  v.  Moran,  106  Mich.  8,  63  N.  W. 
989,  58  Am.  St.  Rep.  462;  Marshall  v.  Ladd, 
131  U.  S.  appendix  Ixxxix,  19  L.  ed.  153; 
Mowry  v.  Cummings,  34  Fed.  713;  Doe  v. 
Wharton,  8  T.  R.  2.  See  also  Weakly  v. 
Rogers,  5  East  138  note;  Doe  r.  Reade,  8 
T.  R.  118;  Goodtitle  v.  Jones,  7  T.  R.  43;  Doe 
v.  Staple,  2  T.  R.  684,  1  Rev.  Rep.  545;  Roe 
r.  Lowe,  1  H.  Bl.  446 ;  Dusenbury  v.  Palma- 
tier,  21  U.  C.  Q.  B.  462),  when  no  equitable 
defense  is  made  (Goepinger  v.  Ringland,  62 
Iowa  76,  17  N.  W.  181). 

Priority  and  superiority  of  instrument  or 
title  deraigned  see  infra,  II,  C,  5,  b. 

87.  Hammond  r.  Shepard,  186  111.  235,  57 
N.  E.  867,  78  Am.  St.  Rep.  274.  See  also 
Baines  v.  Burbridge,  15  La.  Ann.  628. 

Plaintiff  cannot  recover  against  an  out- 
standing title,  although  defendant  is  unable 
to  connect  himself  therewith.  Stuart  v.  Dut- 
ton,  39  111.  91. 

Defendant  setting  up  outstanding  title  see 
infra,  III,  H. 

The  presumption  of  an  outstanding  title 
may  be  rebutted  by  plaintiff.  Mowry  r. 
Cummings,  34  Fed.  713.  It  is  declared,  how- 
ever, that  neither  party  can  set  up  facts 
showing  that  equitably  the  other  party  is  the 
rightful  owner.  Marshall  v.  Ladd,  131  U.  S. 
appendix  Ixxxix,  19  L.  ed.  153. 

Equitable  title  see  infra,  II,  C,  6. 

88.  Spaulding  r.  Bartlett,  55  N.  H.  304; 
Winnard  v.  Bobbins,  3  Humphr.  (Tenn.)  614. 
See  also  Feagin  v.  Jones,  94  Ala.  597,  10  So. 
537;  Murfree  v.  Carmaek,  4  Yerg.  (Tenn.) 
270,  26  Am.   Dec.  240. 

Where  both  parties  claim  by  virtue  of  levies 
on  the  land  under  executions,  and  the  levies 
of  both  are  defective,  plaintiff  cannot  recover. 
Starr  f.  Leavitt,  2  Conn.  243,  7  Am.  Dec. 
268. 

Where  the  pretensions  of  each  party  are 
about  equal  in  law  and  equity  the  party  in 
possession  will  not  be  disturbed.  Hooter  v. 
Tippett,  5  Mart.  N.  S.  (La.)  109.  See  also 
Rachal  v.  Irwin,  8  Mart.  N.  S.  (La.)  331. 

Equitable  ejectment  see  infra,  XI. 

Equitable  title,  rule,  and  exceptions  see 
infra,  II,  C,  6,  a. 

Prior  possession  and  neither  party  having 
title  see  infra,  11,  C,  4,  a. 

89.  Turner  v.  Aldridge,  24  Fed.  Cas.  No. 
14,249,  1  McAll.  229. 

Prior  possession  to  support  action  gen- 
erally see  infra,  II,  C,  4,  a. 

90.  Harrelson  v.  Sarvis,  39  S.  C.  14,  17 
S.  E.  368. 

Title  by  adverse  possession  see  infra,  II,  C, 
4,  a  et  seq. 
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All  exception  also  exists  in  the  case  of  mining  claims ;  defendant  cannot  in  snch 
a  case  relj  upon  the  weakness  of  plaintiff's  title.^^ 

d.  Title  In  Third  Person.  Plaintiff  need  not  show  a  good  title  against  all  the 
world.  It  is  sufficient  to  establish  his  right  to  recover  against  defendant,^^  even 
though  another  person  might  recover  it  from  him.^^  But  recovery  cannot  be  had 
on  a  showing  of  title  in  a^'third  party,  against  one  in  possession  ;  although  a 
demise  may  be  laid  in  the  name  of  a  third  party  when  plaintiff  clearly  has  a  hona 
Jide  claim  to  premises.^' 

e.  Leasehold  Interest  —  (i)  Recovery  by  Lessee.  Ejectment  lies  for  the 
recovery  of  a  terra,'*'  and  it  may  be  maintained  upon  a  lease  passing  a  legal 
interest  and  conferring  the  right  of  possession. The  lessee  may  also  recover  a 
part  of  the  premises.^^ 

(ii)  Tenant  at  Will.  A  tenant  at  will  may  maintain  ejectment  under  cer- 
tain decisions,^  but  under  other  adjudications  he  cannot.^ 

f.  Easement,  Servitude,  License,  or  Privilege^  —  (i)  General  Rule.  It 
may  be  stated  generally  that  ejectment  does  not  lie  for  a  right  of  way,"^  or  other 


91.  Thomas  v.  Chisholm,  13  Colo.  105,  21 
Pac.  1019;  and,  generally.  Mines  and  Min- 
erals. 

92.  Jamison  v.  Smith,  35  La.  Ann.  609  ; 
Trager  v.  Shepherd,  (Miss.  1895)  18  So.  122; 
Johnson  v.  Futch,  57  Miss.  73;  Lantry  v. 
Wolff,  49  Nebr.  374,  68  N.  W.  494. 

Without  first  impeaching  by  direct  action 
the  conveyance  made  by  such  ancestor,  an 
action  will  not  lie  against  third  persons  in 
possession  of  lands  derived  by  regular  con- 
veyance from  plaintiff's  ancestor.  Calvit  v. 
Mulhollan,  11  La.  Ann.  681. 

93.  Garrett  r.  Lyle,  27  Ala.  586;  Gaines 
V.  New  Orleans,  6  Wall.  (U.  S.)  642,  18 
L.  ed.  950. 

Plaintiff  may  recover  on  better  title,  al- 
though the  true  owner  afterward  dispossess 
him.  Jackson  v.  Boston,  etc.,  R.  Co.,  1  Cush. 
(Mass.)  575. 

94.  Hogans  v.  Carruth,  19  Fla.  84.  But 
compare  Bledsoe  v.  Simms,  53  Mo.  305,  hold- 
ing that  a  party  may  prove  title  in  his  wife 
to  show  himself  entitled  to  possession. 

No  recovery  can  be  had  on  any  equities  of 
a  third  party  in  premises.  Mester  v.  Hauser, 
94  111.  433. 

95.  Couch  V.  Turner,  17  Ga.  489.  See  also 
Brooking  v.  Dearmond,  27  Ga.  58. 

If  paramount  title  is  left  outstanding  in 
another,  who  alone  could  dispossess  defend- 
ant, plaintiff  cannot  recover.  Oetgen  v.  Ross, 
54  111.  79. 

Plaintiff  must  connect  himself  with  third 
person's  title  where  he  relies  thereon.  Bal- 
lance  v.  Flood.  52  111.  49. 

96.  Leasehold  interests  generally  see  Land- 
lord AND  Tenant. 

97.  Duchane  v.  Goodtitle,  1  Blackf.  (Ind.) 
117  (holding  that  an  executor  could  maintain 
ejectment  for  lands  held  for  his  testator  for 
a  term  of  years)  ;  Hodgkins  v.  Price,  137 
Mass.  13  (action  was  by  assignee  of  a  lease 
for  a  term)  ;  Olendorf  v.  Cook,  1  Lans. 
(N.  Y.)  37;  Hurst  v.  Sawyer,  2  Okla.  470, 
37  Pac.  817. 

Lessee  cannot  recover  unexpired  term  from 
a  grantee  of  his  lessor  where  an  assignee  of  a 


sublessee  had  surrendered  the  premises  to  de- 
fendant. Austin  V.  Kimball,  167  Mass.  300, 
45  N.  E.  627. 

One  being  possessed  of  a  long  term  for  years 
conveyed  them  to  a  trustee  to  receive  the 
rents  and  profits,  and  apply  them  to  the  sup- 
port of  B  during  her  natural  life,  and  after 
her  death,  he  by  the  same  instrument  con- 
veyed the  premises  to  C,  her  heirs  and  as- 
signs. It  was  held  that  the  trust  ceased  at 
the  death  of  B,  and  that  the  residue  of  the 
term  then  vested  in  possession  in  C,  and  that 
the  trustee  could  not  afterward  maintain 
ejectment  against  a  stranger  therefor.  Nicoll 
V.  Walworth,  4  Den.  (N.  Y.)  385. 

98.  Tarpey  i\  Deseret  Salt  Co.,  5  Utah  205, 
14  Pac.  338. 

Lease  of  lands  from  the  people  to  individ- 
uals gives  lessee  a  right  to  recover  possess- 
sion  of  the  premises.  People  v.  New  York, 
28  Barb.  (N.  Y.)  240.  See  also  Gilbert  v. 
Lee,  4  Harr.  &  M.  (Md.)  487. 

Right  of  possession  under  lease  is  the  basis 
of  the  recovery.  Campbell  f.  Hunt,  104  Ind. 
210,  2  N.  E.  363,  3  N.  E.  879. 

99.  Muzzy  v.  Allen,  25  N.  J.  L.  471. 
Partial  recovery  generally  see  infra,  VIII, 

E,'^3,  b. 

1.  Buntin  v.  Duchane,  1  Blackf.  (Ind.) 
26;  Joyce  t'.  Lynch,  (Pa.  1886)  2  Atl.  494, 

2.  Sallabah  v.  Marsh,  34  La.  Ann.  1053. 
Where  the  interest  of  a  judgment  debtor 

in  land  at  the  time  of  the  docketing  of  the 
judgment  is  only  a  tenancy  at  will,  a  sale 
on  the  execution  will  pass  no  title  to  the  land 
to  the  purchaser  which  will  enable  him  to 
maintain  ejectment.  Colvin  v.  Baker,  2  Barb. 
(N.  Y.)  206. 

3.  Enforcement  of  right  acquired  by  con- 
demnation see  Eminent  Domain. 

4.  California. —  Wood  f.  Truckee  Turnpike 
Co.,  24  Cal.  474. 

'Neio  Hampshire. —  Smith  v.  Wiggin,  48 
N.  H.  105. 

New  York. —  Northern  Turnpike  Road  Co. 
V.  Smith,  15  Barb.  355. 

Vermont. —  Judd  v.  Leonard,  1  D.  Chipm» 
204. 

[II,  C,  1.  f,  (I)] 
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easement,^  as  against  the  owner  of  the  fee  rightfully  in  possession  ;  ®  nor  will  eject- 
ment lie  to  be  let  into  the  nse  or  occupation  of  a  servitude  or  for  a  mere  license 
or  right  of  use,  or  privilege,^  except  perhaps  where  there  is  evidence  of  prior  pos- 
session.^ The  reason  for  the  rule  is  that  ejectment  will  not  lie  for  an  incorporeal 
hereditament.^^  Thus  a  privilege  to  dig  not  amounting  to  an  actual  demise  of  the 
mines  is  an  incorporeal  hereditament  for  which  ejectment  does  not  lie.^^  So  where 
mineral  rights  are  or  must  include  incorporeal  hereditaments,  such  as  rights  of 
way  and  the  like,  they  cannot  recovered  under  this  remedy.^^  Again  the 
exclusive  right  of  boring  for  oil,  which  is  merely  an  experimental  one  giving 
the  right  to  the  oil  as  a  chattel,  if  found,  is  only  a  grant  of  an  incorporeal  here- 
ditament on  which  ejectment  cannot  be  based  but  lessees  of  petroleum  and  gas 
privileges  may  maintain  ejectment  against  subsequent  lessees  of  the  lessor; or 


Wisconsin. —  Buckner  i;,  Hutchings,  83  Wis. 
299,  53  N.  W.  505;  Fritsche  v.  Fritsche,  77 
Wis.  270,  45  N.  W.  1089. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  25. 

Claim  to  "  certain  entrances  and  exits  "  is 
only  an  incorporeal  right,  although  it  might 
be  construed  to  mean  a  right  of  way,  and 
ejectment  does  not  lie  therefor,  Roberts  v. 
Trujillo,  3  N.  M.  50,  1  Pac.  855. 

5.  Alabama. — Tennessee,  etc.,  R.  Co,  r.  East 
Alabama  R.  Co.,  75  Ala,  516,  51  Am.  Rep. 
475. 

California. —  Southern  Pac.  Co.  v.  Burr,  86 
Cal,  279,  24  Pac.  1032;  Wood  v.  Truckee 
Turnpike  Co.,  24  Cal.  474. 

Michigan. —  Taylor  v.  Gladwin,  40  Mich. 
232. 

Minnesota. —  Winona  v.  Huff,  11  Minn. 
119. 

Pennsylvania. —  Clement  v.  Youngman,  40 
Pa.  St.  341;  Caldwell  v.  Fulton,  31  Pa.  St. 
475,  72  Am.  Dec.  760. 

Vermont. —  Judd  v.  Leonard,  1  D,  Chipm. 
204. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  25. 

This  rule  applies:  To  a  reservation  to  in- 
habitants of  a  town  of  the  privilege  of  tak- 
ing seaweed  from  the  shores  of  the  common 
lands  of  a  town.  Southampton  v.  Betts,  163 
N.  Y.  454,  57  N.  E.  762  [affirming  21  N.  Y. 
App.  Div.  435,  47  N.  Y.  Suppl.  697].  To 
the  use  of  an  alley.  Taylor  v.  Gladwin,  40 
Mich.  232,  To  a  tin-bound.  Doe  v.  Alder- 
son,  4  Dowl.  P.  C.  701,  1  Gale  441,  5  L.  J. 
Exch.  153,  1  M.  &  W.  210,  1  Tyrw.  &  G.  543. 
To  a  right  to  use  a  wharf  in  common  with 
others.  Child  v.  Chappell,  9  N.  Y.  246.  See 
also  Parker  v.  West  Coast  Packing  Co.,  17 
Oreg.  510,  21  Pac.  822,  5  L.  R.  A.  61,  But 
see  Frisbie  v.  McClernin,  38  Cal.  568;  and 
supra,  II,  B,  2. 

Ownership  of  mill  and  fixtures  coupled  with 
an  easement  in  the  land  necessary  for  the 
contemplated  use  of  buildings  and  also  a  life- 
interest,  with  a  condition  annexed  to  be  void 
as  to  the  land  upon  abandoning  the  milling 
business  and  taking  off  the  buildings  and 
fixtures,  constitutes  a  sufficient  interest  on 
which  to  base  ejectment.  Stancel  v.  Calvert, 
60  N,  C.  104, 

Where  the  sole  and  exclusive  use  and  en- 
joyment of  an  alley  way  constitutes  the  in- 
terest reserved  and  it  is  not  a  mere  easement 
or  right  to  pass  or  repass  over  the  strip  of 
land,  ejectment  lies  at  the  instance  of  a  sub- 

rn,  c,  I  1,  (i)] 


sequent  grantee.  Remson  v.  Hyams,  35  Misc. 
(N.  Y.)  345,  71  N.  Y.  Suppl.  1002. 

6.  Cornick  f.  Arthur,  31  Tex.  Civ.  App. 
579,  73  S.  W.  410. 

7.  Tennessee,  etc.,  R.  Co.  v.  East  Alabama 
R,  Co.,  75  Ala.  510,  51  Am.  Rep.  475. 

8.  Black  V.  Hepburne,  2  Yeates  (Pa.)  331; 
Richardson  v.  Louisville,  etc,  R,  Co,,  16^ 
U.  S.  128,  18  S.  Ct.  268,  42  L.  ed.  687  [affirm- 
ing 38  Fla.  90,  20  So.  815]. 

Grant  of  a  privilege  to  erect  a  machine  and 
building  on  land,  without  defining  the  place 
where  they  are  to  be  erected,  or  the  quantity 
of  ground  which  is  to  be  occupied,  does  not 
without  an  actual  entry  and  location  confer 
such  a  right  as  to  enable  the  lessee  to  main- 
tain ejectment.  Jackson  v.  May,  16  Johns. 
(N.  Y.)  184, 

Grant  of  exclusive  right  of  interment  in 
certain  burial  lots  see  6  Cyc.  717  note  50. 

9.  Richardson  v.  Louisville,  etc.,  R.  Co.,  169 
U,  S.  128,  18  S,  Ct.  268,  42  L.  ed.  687  [affirm- 
ing 38  Fla.  90,  20  So.  815], 

10.  See  supra,  II,  B,  3. 

11.  Beatty  v.  Gregory,  17  Iowa  109,  85 
Am.  Dec.  546. 

The  right  to  quarry  and  remove  lime  con- 
stitutes a  sufficient  interest  to  maintain  eject- 
ment under  the  Virginia  statute.  Reynolds 
V.  Cook,  83  Va.  817,  3  S,  E.  710,  5  Am.  St. 
Rep.  317. 

12.  Louisville,  etc,  R.  Co,  v.  Massey,  13& 
Ala,  156,  33  So.  896,  96  Am.  St.  Rep.  17. 

Mines  and  minerals  generally  see  Mines 
AND  Minerals. 

A  lease  giving  lessee  to  the  extent  of  an 
undivided  part  interest  the  right  to  enter  on 
the  lands  and  open  and  work  such  mines  as 
he  may  think  proper,  and  the  right  to  cut 
wood  and  timber  needed  in  his  mining  busi- 
ness gives  only  a  mere  incorporeal  right  too 
indefinite  to  be  enforced  in  ejectment.  Har- 
low V.  Lake  Superior  Iron  Co.,  36  Mich.  105. 
See  also  Moore  v.  Brown,  139  N.  Y.  127,  34 
N.  E,  772  [reversing  16  N.  Y.  Suppl.  592]. 

13.  Union  Petroleum  Co.  v.  Bliven  Pe- 
troleum Co.,  72  Pa.  St.  173. 

The  right  to  take  all  the  oil  that  may  be 
found  in  a  tract  of  land  is  not  a  corporeal 
right,  nor  such  a  right  as  passes  anything 
for  which  ejectment  will  lie.  Dark  v.  John- 
ston, 55  Pa,  St,  164,  93  Am.  Dec  732. 

14.  Henderson  v.  Ferrell,  183  Pa,  St.  547, 
38  Atl,  1018,  But  see  Duffield  v.  Hue,  135 
Pa.  St.  602,  20  Atl,  526. 
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against  the  lessor  for  wrongful  ouster  from  such  actual  or  qualified  possession  as 
was  essential  to  operate  for  oil  under  the  lease.^^ 

(ii)  Right  of  Way  of  Eailroad.  While  as  a  general  rule  ejectment  will 
not  lie  for  an  easement  or  to  be  let  into  the  use  or  occupation  of  a  servitude,  it 
will  lie  for  the  recovery  of  land  claimed  and  condemned  as  a  road-bed  and  right 
of  way  of  a  rail  road. 

g.  Fee  Subject  to  Easement  —  (i)  Private  Easement.  The  owner  of  a  fee 
subject  to  a  private  easement  may  recover  possession,  subject  to  the  easement, 
against  the  dominant  tenant.^^ 

(ii)  Public  Easement.  So  the  owner  of  the  fee  subject  to  a  public  ease- 
ment may  under  certain  circumstances  recover  the  land  subject  to  the  public 


15.  Karns  v.  Tanner,  66  Pa.  St.  297. 

16.  Tennessee,  etc.,  R.  Co.  v.  East  Alabama 
R.  Co.,  75  Ala.  516,  524,  51  Am.  Rep.  475, 
where  it  is  said :  "  Lands  claimed  and  con- 
demned as  road-bed  and  right  of  way  of  a 
railroad  stand  in  a  different  category  from 
that  of  ordinary  easements.  Over  them  is 
acquired,  not  the  right  of  use  to  be  enjoyed 
in  common  with  the  public,  or  with  other 
persons.  The  right  and  use  are  exclusive, 
and  no  one  else  has  any  right  of  way 
thereon." 

Railroad  corporation  has  sufficient  occupa- 
tion ot  the  land  to  maintain  ejectment,  where 
it  has  a  track  of  iron  rails  securely  fastened 
to  wooden  ties  imbedded  in  the  earth,  on  the 
land  of  another,  over  which  trains  of  cars 
pass  and  repass  at  intervals.  Syracuse  Gas 
Light  Co.  V.  Rome,  etc.,  R.  Co.,  11  N.  Y. 
Civ.  Proc.  239  [modified  in  51  Hun  119,  5 
N.  Y.  Suppl.  459]. 

Where,  by  its  charter,  a  railroad  corpora- 
tion is  seized  and  possessed  of  lands  con- 
demned for  its  right  of  way  it  may  maintain 
ejectment  to  recover  possession  thereof.  Rut- 
land R.  Co.  V.  Chaflfee,  71  Vt.  84,  42  Atl.  984, 
48  Atl.  699. 

Where  it  has  a  right  to  use  it  or  a  right 
of  way  over  it  a  railroad  corporation  may 
also  maintain  an  action  for  the  possession  of 
land.  Carolina  Cent.  R.  Co.  v.  McCaskill, 
94  N.  C.  746. 

Where  it  has  the  exclusive  right  of  posses- 
sion of  all  the  land  embraced  in  its  right  of 
way  a  railroad  company  may  bring  ejectment 
for  its  possession.  Southern  Pac.  Co.  v.  Burr, 
86  Cal.  279,  24  Pac.  1032.  See  also  Graham  i". 
St.  Louis,  etc.,  R.  Co.,  69  Ark.  562,  65  S.  W. 
1048,  66  S.  W.  344. 

Railroad  company  is  not  an  "actual  occu- 
pant "  so  as  to  maintain  ejectment  under 
2  N.  Y.  Rev.  St.  p.  204,  §  4,  where  it  has  laid 
its  rails  on,  and  run  its  locomotives  and  cars 
through  city  streets  without  any  title  or 
claim  beyond  such  use,  the  public  using  the 
street  in  the  ordinary  wav.  Redfield  v.  Utica, 
etc.,  R.  Co.,  25  Barb.  (N.  Y.)  54. 

Ejectment  where  lands  taken  under  act  of 
parliament  or  Land  Clauses  Act  see  Doe  r. 
North  Staffordshire  R.  Co.,  16  Q.  B.  526,  15 
Jur.  944,  20  L.  J.  Q.  B.  249,  71  E.  C.  L.  526; 
Land  Clauses  Act  (1845),  §§  85,  123  (rail- 
way) ;  Jolly  V.  Wimbledon,  etc.,  R.  Co.,  1 
B.  &  S.  807,  8  Jur.  N.  S.  1037,  31  L.  J.  Q.  B. 
95,  5  L.  T.  Rep.  N.  S.  615,  10  Wkly.  Rep. 
253,  101  E.  C.  L.  807:  Land  Clauses  Act, 


§  124  (railway)  ;  Doe  r.  Beaufort,  6  Exch. 
498,  20  L.  J.  Exch.  251  (canal  company). 
And  see  Doe  v.  Leeds,  etc.,  R.  Co.,  16  Q.  B. 
796,  15  Jur.  946,  20  L.  J.  Q.  B.  486,  71  E.  C.  L. 
796. 

Where  plaintiff's  estate  was  only  a  right 
to  use  land  conveyed  to  a  railroad  company 
until  the  company  should  desire  to  use  the 
same  for  railroad  purposes,  his  estate,  being 
one  for  an  indefinite  period,  which  period  was 
not  capable  of  being  stated,  is  not  an  estate 
for  which  ejectment  lies  under  Va.  Code, 
2730.  2748.  King  v.  Norfolk,  etc.,  R.  Co., 
99  Va.  (525,  39  S.  E.  701. 

Rights  of  owner  of  land  taken  in  condemna- 
tion proceedings  generally  see  Eminent  Do- 
main. 

17.  Kentucky. —  West  Covington  v.  Frek- 
ing,  8  Bush  121,  against  an  adverse  claimant. 

J/aine.— Blake  v.  Ham,  50  Me.  311,  53  Me. 
430. 

Massachusetts. —  Morgan  v.  Moore,  3  Gray 
319. 

Michigan. —  Smeberg  v.  Cunningham,  9i5 
Mich.  378,  56  N.  W.  73,  35  Am.  St.  Rep. 
613. 

Mississippi. —  Gordon  r.  Sizer,  39  Miss. 
805. 

New  Jersey. —  Burnet  v.  Crane,  56  N.  J.  L. 
285,  28  Atl.  591,  44  Am.  St.  Rep.  395. 

New  York. —  Wilson  r.  Wrightman,  36 
N.  Y.  App.  Div.  41,  55  N.  Y.  Suppl.  806. 

Pennsylvania. —  Tillmes  v.  Marsh,  67  Pa. 
St.  507. 

Vermont. —  Pomeroy  v.  Mills,  3  Vt.  279,  23 
Am.  Dec.  207. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  26. 

An  outstanding  easement  in  land  in  a  third 
person  does  not  bar  a  recovery  thereof  in 
ejectment.  Tatum  v.  St.  Louis,  125  Mo.  647, 
28  S.  W.  1002. 

Trustees  who  hold  the  legal  title  to  a  ceme- 
tery may  bring  ejectment  for  it  against  a 
city  which  assumes  and  exercises  exclusive 
•ontrol  adverse  to  the  trustees.  Board  of 
Health  v.  East  Saginaw,  45  Mich.  257,  7 
N.  W.  808.    See  6  Cyc.  717  note  50. 

Ejectment  will  not  lie  where  defendant 
claims  and  enjoys  only  an  easement  to  ^^o^v' 
the  land,  and  subject  to  this  easement  plain- 
tiff has  undisputed  control  over  the  premises. 
Wilklow  V.  Lane,  37  Barb.  (N.  Y.)  244.  It 
is  also  held  that  a  person  entitled  to  an  ease- 
ment cannot  be  disturbed  in  its  enjoyment  by 
an  action  of  ejectment  or  writ  of  possession. 
Kurkel  i\  Haley,  47  How.  Pr.  (N.  Y.)  75. 
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easement.^^  Thus  he  may  maintain  ejectment  against  an  intruder  who  takes  pos- 
session of  and  uses  the  land  for  other  piirposes,^^  or  who  claims  exchisive  posses- 
sion thereof,^"  or  against  a  permanent  encumbrancer  who  occupies  the  land  for  a 
purpose  repugnant  to  and  inconsistent  with  the  use  for  which  it  was  dedicated.^^ 
But  such  owner  cannot  recover  the  road^^  or  the  right  of  way  over  the  land.^^ 
The  owners  of  the  soil  may  also  bring  an  action  against  a  railroad  company  to 
recover  the  land,  subject  to  the  public  easement,  where  such  company  has  used 


18.  Taylor  v.  Armstrong,  24  Ark.  102; 
Com.  V.  Peters,  2  Mass.  125. 

This  rule  also  includes  those  claiming  under 
the  original  owner.  Gardiner  v.  Tisdale,  2 
Wis.  153,  60  Am.  Dec.  407. 

19.  Arkansas. —  Taylor  r.  Armstrong,  24 
Ark.  102. 

California. —  Weyl  v.  Sonoma  Valley  R. 
Co.,  69  Cal.  202,  10>ac.  510;  Coburn  v.  Ames, 
52  Cal.  385,  28  Am.  Rep.  634;  Porter  i\ 
Pacific  Coast  R.  Co.,  (1888)  18  Pac.  428. 

Georgia. —  Savannah  v.  Georgia  Steamboat 
Co.,  R.  M.  Charlt.  342. 

Indiana. —  Sharpe  v.  St.  Louis,  etc.,  R.  Co., 
49  Ind.  296. 

Massachusetts. — Adams  v.  Emerson,  6  Pick. 
57;  Perley  v.  Chandler,  6  Mass.  454,  4  Am. 
Dec.  159;  Com.  v.  Peters,  2  Mass.  125. 

Missouri. —  Thomas  v.  Hunt,  134  Mo.  392, 
35  S.  W.  581,  32  L.  R.  A.  857. 

New  Jersey. — Wright  r.  Carter,  27  N.  J,  L. 
76. 

Neiv  York. —  Wager  v.  Troy  Union  R.  Co., 
25  N.  Y.  526;  Carpenter  v.  Oswego,  etc.,  R. 
Co.,  24  N,  Y.  655 ;  Syracuse  Gas-Light  Co.  v. 
Rome,  etc.,  R.  Co.,  51  Hun  119,  5  N.  Y.  Suppl. 
459;  Lozier  v.  New  York  Cent.  R.  Co.,  42 
Barb.  465 ;  Northern  Turnpike  Road  Co.  r. 
Smith,  15  Barb.  355 ;  Benedict  v.  Goit,  3 
Barb.  459. 

Pennsylvania. —  Phillips  v.  Dunkirk,  etc., 
R.  Co.,  78  Pa.  St.  177. 

Wisconsin. —  W^eisbrod  r.  Chicago,  etc.,  R. 
Co.,  21  Wis.  602. 

England. —  Goodtitle  v.  Alker,  1  Burr.  133, 
1  Ld.  Ken.  427  [criticized  in  Cincinnati  v. 
White,  6  Pet.  (U.  S.)  431,  8  L.  ed.  452]. 

See  17  Cent.  Dig.  tit.    Ejectment,"  §  26. 

The  heirs  of  a  testator  who  directed  his 
executors  to  convey  land  laid  out  in  streets 
to  the  county  board  for  the  benefit  of  adjoin- 
ing lot-owners  had  sufficient  title  to  maintain 
ejectment  as  against  the  board.  Somerville 
V.  Johnson,  36  N.  J.  Eq.  211. 

20.  French  v.  Robb,  67  N.  J.  L.  260,  51 
Atl.  509,  57  L.  R.  A.  956. 

To  maintain  ejectment  for  any  part  of  a 
public  highway  to  which  plaintiff  has  title 
subject  to  the  public  easement  defendants 
must  have  taken  exclusive  possession  of  it  or 
have  imposed  upon  it  some  burden  incon- 
sistent with  the  public  easement.  Westlake 
V.  Koch,  134  N.  Y.  58,  31  N.  E.  321. 

Where  the  owner  conveyed  land,  excepting 
therefrom  the  land  within  its  boundaries 
which  was  included  in  the  highway,  he  may 
maintain  ejectment  against  the  grantee  for  an 
encroachment  on  the  highway,  or  for  an  ex- 
clusive use  thereof  by  the  latter.  Etz  v. 
Daily,  20  Barb.  (N.  Y.)  32. 
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Where  proprietors  have  given  up  the  use 
and  control  of  lands  for  a  highway,  neither 
they  nor  the  owners  of  the  fee  have  the  right 
to  exclusive  possession  of  the  land,  and  they 
cannot  maintain  ejectment  against  adjoining 
landowners  who  have  inclosed  and  taken  ex- 
clusive possession  of  the  highway,  even 
though  it  is  not  needed  for  a  highway.  Stiles 
v.  Curtis,  4  Day  (Conn.)  328.  But  see  Peck 
V.  Smith,  1  Conn.  103,  6  Am.  Dec.  216. 

21.  Gardiner  v.  Tisdale,  2  Wis.  153,  60  Am. 
Dec.  407. 

Occupation  in  a  manner  not  inconsistent 

with  or  repugnant  to  the  public  easement  will 
not  authorize  an  action  of  ejectment,  as  plain- 
tiff must  show  that  the  whole  purpose  has 
ceased  for  which  the  dedication  was  made. 
Adams  v.  Saratoga,  etc.,  R.  Co.,  11  Barb, 
(N.  Y.)  414. 

Ejectment  cannot  be  maintained  by  an 
abutting  owner  against  a  railroad  company 
operating  its  road  on  his  half  of  a  public- 
street  under  permission  from  the  city,  he  hav- 
ing no  present  right  of  possession,  of  which 
he  has  been  deprived.  Montgomery  v.  Santa 
Ana  Westminster  R.  Co.,  104  Cal.  186,  37 
Pac.  786,  43  Am.  St.  Rep.  89,  25  L.  R.  A. 
654. 

22.  Wood  V.  Truckee  Turnpike  Co.,  24  Cal. 
474. 

Against  the  District  of  Columbia  the  owner 

of  the  legal  title  cannot  maintain  ejectment 
for  land  over  which  District  has  an  easement 
for  the  highway.  Lansburgh  v.  District  of 
Columbia,  8  App.  Cas.  (D.  C.)  10. 

As  no  title  to  land  taken  by  a  town  is  given 
by  the  act  of  its  selectmen  in  laying  out  a 
hig'hway,  ejectment  will  not  lie  against  the 
town  for  the  land  so  taken.  Lynch  v.  Rut- 
land, 66  Vt.  570,  29  Atl.  1015. 

For  land  which  is  public  highway  ejectment 
does  not  lie.  Sarnia  v.  Great  W^estern  R. 
Co.,  21  U.  C.  Q.  B.  59. 

23.  Mahon  v.  San  Rafael  Turnpike  Road 
Co.,  49  Cal.  269.  But  compare  Warwick  r,. 
Mayo,  15  Graft.  (Va.)  528. 

Ejectment  against  a  municipal  corporation 
cannot  be  sustained  by  showing  that  at  the 
time  of  its  commencement  the  locus  in  quo 
was  in  use  as  a  public  street.  Such  use  is 
inconsistent  with  actual  occupancy  by  de- 
fendant, and  proves  no  claim  of  ownership 
or  of  interest,  beyond  a  mere  easement  of  pas- 
sage not  incompatible  with  the  title  or  pos- 
session of  plaintiff.  Cowenhoven  v.  Brook- 
lyn, 38  Barb.  (N.  Y.)  9. 

If  action  is  brought  not  to  recover  the  right 
of  way,  but  the  possession  of  land  occupied 
as  a  toll  road,  ejectment  lies.  Mahon  v.  San 
Rafael  Turnpike  Road  Co.,  49  Cal.  269. 
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street  without  additional  compensation  to  or  license  by  the  owners,^*  where  the 
I'uilroad  corporation  lias  appropriated  the  highway  to  its  permanent  use  without 
legislative  grant,  express  or  implied,^^  or  where  the  land  has  been  condemned  for 
a  railroad  right  of  way  and  the  judgment  for  damages  remains  unpaid  but  it  is 
iilso  held  that  the  action  will  not  lie  to  recover  lands  on  which  a  railroad  is  located, 
after  public  rights  have  intervened,^'  where  the  road-bed  has  been  taken  with 
the  owner's  consent  and  encouragement,-^  or  where  there  is  merely  an  illegal  or 
•excessive  user  of  an  admitted  easement  and  Avhere  a  street  railway's  use  of  a 
.street  under  its  franchise  is  interfered  with  by  another  railroad  company,  eject- 
ment is  not  the  proper  remedy.^  Again  if  land  has  been  wrongfully  taken  and 
converted  into  a  public  road  through  action  of  the  court  it  may  be  recovered  in 
ejectment.^^  So  plaintiff  may  maintain  an  action  for  possession  of  lots  convej^ed 
to  a  city  for  a  public  levee,  where  the  latter  has  wrongfully  leased  such  Jots  for 
private  purposes.^^  On  the  other  hand  the  action  lies  by  a  municipal  or  similar 
corporation  to  recover  possession  of  land  which  has  been  dedicated  to  public  use 
and  which  is  wrongfully  possessed  by  an  individual,  as  in  the  case  of  a  street  ^ 
or  a  public  park  or  square ;  ^  and  this  rule  has  been  held  to  govern,  whether  the 
fee  is  owned  by  the  corporation  or  the  adjoining  proprietor.^ 


24.  Sharpe  v.  St.  Louis,  etc.,  R.  Co.,  49 
Ind.  296  [following  Cox  v.  Louisville,  etc., 
R.  Co.,  48  Ind.  178] ;  Wager  v.  Troy  Union 
R.  Co.,  25  N.  Y.  526  [following  Mahon  v. 
New  York  Cent.  R.  Co.,  24  N.  Y.  658;  Car- 
penter V.  Oswego,  etc.,  R.  Co.,  24  N.  Y.  655 : 
Williams  v.  New  York  Cent.  R.  Co.,  16  N.  Y. 
97,  69  Am.  Dec.  651]. 

Where  a  railroad  company  has  appropriated 
land  used  as  a  street  and  has  granted  it  to  a 
city  without  additional  compensation  for  the 
street  use,  the  o^vners  in  fee  may  bring  eject- 
ment therefor.  Strong  r.  Brooklyn,  68  N.  Y. 
1,  10. 

25.  Louisville,  etc.,  R.  Co.  v.  Liebfried,  92 
Ky.  407,  17  S.  W.  870,  13  Ky.  L.  Rep.  645. 

26.  Lake  Erie,  etc.,  R.  Co.  v.  Kinsey,  87 
Ind.  514. 

27.  Morgan  v.  Lake  Shore,  etc.,  R.  Co.,  130 
Ind.  101,  28  N.  E.  548. 

28.  Kanaga  v.  St.  Louis,  etc.,  R.  Co.,  76 
Mo.  207. 

29.  Becker  r.  Lebanon,  etc.,  R.  Co.,  195 
Pa.  St.  502,  46  Atl.  1096. 

30.  Fresno  St.  R.  Co.  v.  Southern  Pac.  R. 
Co.,  135  Cal.  202,  67  Pac.  773.  An  important 
factor  in  this  case  was  that  of  consent  to  the 
use. 

31.  McCarty  v.  Clark  County,  101  Mo.  179, 
14  S.  W.  51.  In  Armstrong  v.  St.  Louis,  69 
Mo.  309,  33  Am.  Rep.  499,  the  court  said: 
"  The  right  to  maintain  ejectment  against  a 
party  in  possession  does  not  depend  upon  the 
right  he  claims  in  the  premises,  but  upon 
the  wrong  he  has  done  the  claimant  if  the 
true  owner.  If  he  has  turned  him  out  of  pos- 
session and  holds  the  premises  against  him 
it  does  not  matter  what  interest  he  claims." 

32.  Sanborn  V.  Van  Duyne,  90  Minn.  215, 
96  N.  W.  41. 

33.  San  Francisco  v.  Grote,  120  Cal.  59, 
52  Pac.  127,  65  Am.  St.  Rep.  155,  41  L.  R.  A. 
335 ;  Ocean  Grove  Camp  Meeting  Assoc.  f. 
Berthall,  63  N.  J.  L.  312,  43  Atl.  887  [re- 
versing 62  N.  J.  L.  88,  40  Atl.  779]  ;  Cleve 
land  V.  Cleveland,  etc.,  R.  Co.,  93  Fed.  113. 


A  city  may  maintain  ejectment  for  a  street, 

even  though  a  railroad  company  may  have  a 
vested  right  to  the  use  of  one  or  more  tracks 
thereon,  where  it  denies  the  city's  title.  St. 
Louis  v.  Missouri  Pac.  R.  Co.,  114  Mo.  13,  21 
S.  W.  202. 

Action  lies  by  a  borough. —  South  Amboy 
V.  New  York,  etc.,  R.  Co.,  66  N.  J.  L.  623,  50 
Atl.  368. 

Ejectment  does  not  lie  in  behalf  of  the 
public  or  the  county  to  obtain  possession  of 
land  appropriated  for  public  streets,  or  to 
keep  it  clear  of  unauthorized  impediments, 
under  Mich.  Comp.  Laws,  §  6206,  providing 
that  plaintiff  must  have  "  a  valid  subsisting 
interest  in  the  premises  claimed,  and  a  right 
to  recover  the  possession  thereof."  Bav 
County  V.  Bradley,  39  Mich.  163,  33  Am.  Rep. 
307. 

34.  Winona  r.  Huff,  11  Minn.  119;  Weger 
V.  Delran  Tp.,  61  N.  J.  L.  224,  39  Atl.  730; 
Jersey  City  v.  Dummer,  20  N.  J.  L.  86,  40 
Am.  Dec.  213. 

Unless  a  city,  defendant,  has  been  guilty 
of  some  unauthorized  interference  with  prop- 
erty subject  to  a  public  easement,  as  in  case 
of  public  squares  or  parks,  judgment  that 
plaintiff  should  have  possession  subject  to 
such  easement  should  not  be  rendered,  De 
Witt  V.  Ithaca,  15  Hun  (N.  Y.)  568. 

35.  Eureka  v.  Gates,  120  Cal.  54,  52  Pac. 
125;  Visalia  v.  Jacob,  65  Cal.  434,  4  Pac. 
433,  52  Am.  Rep.  303  [cited  in  Southern  Pac, 
Co.  V.  Burr,  86  Cal.  279,  24  Pac.  1032]  ; 
Covington  v.  Chesapeake,  etc.,  R.  Co.,  20 
S.  W.  538,  14  Ky.  L.  Rep.  487.  See  also  As- 
bury  Park  v.  HaAvxhurst,  67  N.  J.  L.  582,  52 
Atl.  694.  But  see  San  Francisco  v.  Grote, 
(Cal.  1897)  47  Pac.  938,  36  L.  R.  A. 
502. 

If  the  city  has  fee  and  control  of  public 
streets  it  may  maintain  ejectment  for  the 
land.    California  v.  Howard,  78  Mo.  88. 

In  New  York  city  the  fee  is  in  the  corpora- 
tion; in  other  parts  of  the  state  the  presump- 
tion is  that  the  fee  is  in  the  owner  of  the  lots. 


[II,  C,  1,  g-.  (11)1 


28    [15  Cyc] 


EJECTMENT 


h.  Grant  of  Possibility  of  Reverter.  Grant  of  possibility  of  reverter  inca- 
pable of  alienation,  left  in  one  who  subsequently  conveys  the  land,  together  with 
the  reversion  therein  to  another,  does  not  confer  upon  the  latter  an  estate  upon 
which  ejectment  can  be  maintained.^^ 

2.  Title  or  Right  at  Time  of  Demise,  Action,  or  Trial.  Plaintiff  must  at  the 
time  of  the  demise  and  at  the  time  of  the  commencement  of  the  action  have  the 
proper  title  or  interest  to  support  the  action  of  ejectment,^^  and  he  must  also  have 
the  right  to  the  possession  of  the  land  in  dispute,^^  or  a  right  of  entry  on  the 


Adams  v,  Saratoga,  etc.,  R.  Co.,  11  Barb. 
(N.  Y.)  414. 

Where  the  public  easement  is  such  that 
possession  exclusive  of  any  interference  by 
the  owner  of  the  fee  is  essential  for  its  im- 
provement the  only  appropriate  action  to  ob 
tain  possession  is  ejectment.  Hoboken  Land, 
etc.,  Co.  V.  Hoboken,  36  N.  J.  L.  540. 

Where  title  to  land  on  which  a  road  is 
located  and  bridge  sites  are  fixed  is  in  the 
commonwealth  it  or  its  grantee  may  main- 
tain ejectment.  James  River,  etc.,  Co.  v. 
Thompson,  3  Gratt.  (Va.)  270. 

36.  Davis  v.  Memphis,  etc.,  R.  Co.,  87  Ala. 
633,  6  So.  140. 

37.  Alabama. — Goodman  t\  Winter,  64  Ala. 
410,  38  Am.  Rep.  13;  Wilkerson  v.  McDougal, 
48  Ala.  517;  Williams  v.  Hartshorn,  30  Ala. 
211. 

California. —  Moore  v.  Tice,  22  Cal.  513. 

Florida. —  Paul  v.  Fries,  18  Fla.  573;  Jones 
V.  Lofton,  16  Fla.  189. 

Georgia. —  Goodtitle  v.  Roe,  20  Ga.  135. 
And  see  Hobby  v.  Bunch,  83  Ga.  1,  10,  S.  E. 
113,  20  Am.  St.  Rep.  301;  Foster  v.  Staller, 
64  Ga.  766;  Tompkins  v.  Williams,  19  Ga. 
569. 

Illinois. —  Mills  v.  Graves,  44  111.  50;  Jov 
V,  Berdell,  25  111.  537;  Pitkin  v.  Yaw,  13  111. 
251. 

Kentucky. —  Boyd  V.  Barkley,  4  Dana  227  ; 
Redman  v.  Sanders,  2  Dana  68;  Anderson  v. 
Turner,  3  A.  K.  Marsh.  131 ;  Coleman  v.  Mab- 
berly,  3  T.  B.  Mon.  220;  Coxe  v.  Joiner,  3 
Bibb  297.  See  also  Whitley  v.  Bramble,  9 
B.  Mon.  143. 

Maryland. —  Wilson  v.  Inloes,  11  Gill  &  J. 
SSL 

Mississippi. —  Laurissini  v.  Doe,  25  Miss. 
177,  57  Am.  Dec.  200. 

Missouri. —  Nalle  v.  Thompson,  173  Mo. 
595,  73  S.  W.  599;  Finley  v.  Babb,  144  Mo. 
403,  46  S.  W.  165;  Dunlap  v.  Henry,  76  Mo. 
106;  Buxton  v.  Carter,  11  Mo.  481. 

Montana. — -Herbert  v.  King,  1  Mont.  475. 

New  Hampshire. — Mills  v.  Peirce,  2  N.  H.  9. 

NeiD  York. —  Scott  v.  Crego,  47  Barb.  595  ; 
Layman  v.  Whiting,  20  Barb.  559;  Wright  r. 
Douglas,  3  Barb.  554 ;  McLeans  v.  Macdon- 
ald,  2  Edm.  Sel.  Cas.  393. 

North  Carolina. —  Morehead  v.  Hall,  132 
N.  C.  122,  43  S.  E.  542. 

Pennsylvania. —  Lawrence  v.  Hunter^  9 
Watts  64. 

Vermont. —  Cheney  v.  Cheney,  26  Vt.  606 ; 
Try  on  v.  Tryon,  16  Vt.  313. 

United  States. —  Smith  v.  McCann,  24  How. 
398,  16  L.  ed.  714;  Lake  Superior  Ship  Canal, 
etc.,  Co.  V.  Cunningham,  44  Fed.  587.  See 
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also  Fenn.i;.  Holme,  21  How.  481,  16  L.  ed. 
198. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  17. 
Rule  applies  whether  action  is  statutory 

or  the  common-law  action.  Betz  v.  Mull  in, 
62  Ala.  365. 

Patent  to  public  lands  takes  effect  when 
executed,  and  the  legal  title  is  then  vested, 
even  though  it  is  not  delivered  until  after 
suit  brought.  Wisconsin  Cent.  R.  Co.  v.  Wis- 
consin River  Land  Co.,  71  Wis.  94,  36  N.  W^ 
837.  See  Pitts  v.  Booth,  15  Tex.  453.  But 
compare  Fipps  v.  McGehee,  5  Port.  (Ala.) 
413. 

38.  Alabama. —  Cofer  v.  Schening,  98  Ala. 
338,  13  So.  123;  Grandin  v.  Hurt,  80  Ala. 
116;  Williams  v.  Hartshorn,  30  Ala.  211. 
Compare  Betz  v.  Mullin,  62  Ala.  365. 

California. —  Hawxhurst  v.  Lander,  28  Cal. 
331;  Owen  v.  Morton,  24  Cal.  373;  Owen  v. 
Fowler,  24  Cal.  192;  Moore  v.  Tice,  22  Cal. 
513. 

District  of  ColumMa. —  Lansburgh  v.  Dis- 
trict of  Columbia,  8  App.  Cas.  10. 

Illinois. —  Converse  v.  Dunn,  166  111.  25.  46 
N.  E.  747. 

Indiana. —  Jackson  v.  Hughes,  1  Blackf. 
421. 

Kentucky. —  Harle  v.  McCoy,  7  J.  J.  Marsh. 
318,  23  Am.  Dec.  407;  Botts  v.  Shield,  3  Litt. 
32. 

Maryland. —  Wilson  v.  Inloes,  11  Gill  &  J. 
351;  Harbaugh  v.  Moore,  11  Gill  &  J.  283. 

Michigan. —  Michigan  Cent.  R.  Co.  v.  Mc- 
Naughton,  45  Mich.  87,  7  N.  W.  712;  Van 
Vleet  V.  Blackwood,  39  Mich.  728. 

Missouri. —  Finley  v.  Babb,  144  Mo.  403,  46 
S.  W.  165 ;  Carter  v.  Scaggs,  38  Mo.  302. 

Montana,. —  Herbert  v.  King,  1  Mont.  475. 

North  Carolina. —  Arrington  v.  Arrington, 
114  N.  C.  116,  19  S.  E.  278. 

Ohio. —  William  v.    Burnet,  Wright  53. 

Oklahoma. —  Hurst  v.  Sa^^yer,  2  Okla.  470, 
37  Pac.  817. 

Virginia. —  Voight  v.  Ruby,  90  Va.  799,  20 
S.  E.  824. 

West  Virginia. —  Adkins  v.  Spurlock,  46 
W.  Va.  139,  33  S.  E.  121. 

Wyoming. — Anderson  v.  Rasmusser,  5 
Wyo.  44,  36  Pac.  820. 

United  States. —  Smith  v.  McCann,  24  How. 
398,  16  L.  ed.  714;  Hylton  v.  Brown,  12  Fed. 
Cas.  No.  6,980,  1  Wash.  204. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  17; 
and  infra,  II,  D. 

After  conveyance  to  third  person  one  hav- 
ing a  lien  on  the  land  mav  maintain  action. 
Miller  v.  Farmers'  Bank,  "^75  S.  W.  218,  25 
Ky.  L.  Rep.  373. 
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premises.^^  This  rule  lias  also  under  some  decisions  been  extended  so  as  to  apply 
even  up  to  the  time  of  the  trial/^ 

3.  Title  Subsequent  to  Action  Brought  or  Demise  Laid.  Ejectment  cannot  be 
supported  by  a  title  acquired  after  action  commenced.^^  Nor  can  a  defective  title 
be  aided  by  conveyances  made  pending  suit,"*^  although  there  may  be  a  conlirma- 
tion  after  suit  of  a  title  existing  before  action  is  brought ;  and  a  title  parted  with 
after  suit  is  commenced  but  revested  before  trial  is  sufhcient.'^^  So  where  title  is 
complete  before  service  of  the  declaration  it  will  support  the  action/^  Again 
where  a  deed  is  given  after  the  date  of  the  demise  alleged  recovery  may  be  had."^^ 


Complete  right  to  possession  prior  to  de- 
mise is  necessary.  Jackson  v.  Wheeler,  6 
Johns.  (N.  Y.)  272. 

The  statute  is  positive  that  the  time  laid 
in  the  declaration  of  plaintiff's  possession 
shall  be  subsequent  to  the  time  when  his  title 
accrued.    Wood  v.  Morton,  11  111.  547. 

Where  tenant's  term  expires  before  bring- 
ing suit  he  cannot  recover  in  ejectment.  Hor- 
ner V.  Marietta,  135  Pa.  St.  418,  19  Atl. 
1029. 

39.  California. —  Meeks  v.  Kirbv,  47  Cal. 
169;  Kile  v.  Tubbs,  32  Cal.  332. 

Florida.— Jones  v.  Lofton,  16  Fla.  189. 
Georgia. —  Scisson  v.  McLaws,  12  Ga.  160. 
Kentucky. —  Coleman  v.  Mabberly,  3  T.  B. 
Mon.  220. 

North  Carolina. —  Price  v.  Osborn,  34  N.  C. 
26. 

Pennsylvania. —  O'Neill  v.  Patterson,  27 
Pittsb.  Leg.  J.  189. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  17. 

40.  Alahama. — Bruce  v.  Bradshaw,  69  Ala. 
360;  Scranton  v.  Ballard,  64  Ala.  402;  Wil- 
kerson  v.  McDougal,  48  Ala.  517. 

California. —  Kile  v.  Tubbs,  32  Cal.  332. 
Kentucky. —  Downing  v.  Collins,  2  B.  Mon. 
95. 

Maryland. —  Cresap  v.  Hutson,  9  Gill  269; 
Carroll  v.  Norwood,  5  Harr.  &  J.  155. 

North  Carolina. —  Arrington  v.  Arrington, 
114  N.  C.  116,  19  S.  E.  278. 

Vermont. —  Cheney  v.  Cheney,  26  Vt.  606: 
Tryon  v.  Tryon,  16  Vt.  313. 

United  States. —  Smith  v.  McCann,  24  How. 
398,  16  L.  ed.  714. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  17. 

Grantee  is  entitled  to  benefit  of  a  recovery 
where  plaintiff  conveys  pending  suit  and  re- 
covery is  not  therefore  precluded.  Mills  r. 
Graves,  44  111.  50. 

If  title  is  terminated  pending  the  action 
plaintiff  cannot  recover.  Brunson  v.  Morgan, 
86  Ala.  318,  5  So.  495. 

That  transfer  pendente  lite  is  not  a  good 
bar  under  the  statute  see  Michigan  Cent.  R. 
Co.  V.  McNaughton,  45  Mich.  87,  7  N.  W. 
712.    See  also  infra,  III,  H,  2,  d. 

Where  lease  has  expired  before  trial  no  re- 
covery can  be  had  without  amendment.  Roe 
r.  Doe,  30  Ga.  608. 

41.  Alahama. —  Cofer  v.  Schening,  98  Ala. 
338,  13  So.  123;  Goodman  v.  Winter,  64  Ala. 
410,  38  Am.  Rep.  13. 

Arkansas. —  Perciful  v.  Piatt,  36  Ark.  456. 

California. —  Sacramento  Sav.  Bank  v. 
Hynes,  50  Cal.  195;  Hestres  v.  Brennan,  37 
Cal.  385;  Kile  v.  Tubbs,  32  Cal.  332. 


Florida.— CsiYU  v.  Haisley,  22  Fla.  317; 
Paul  V.  Fries,  18  Fla.  573. 

Kansas. —  Porter  v.  Wells,  6  Kan.  448. 

Michigan. —  Nowlen  v.  Hall,  128  Mich.  274, 
87  N.  W.  222. 

Missouri. —  Ford  v.  French,  72  Mo.  250 ; 
Norfleet  v.  Russell,  64  Mo.  176. 

Pennsylvania. —  McCulloch  v.  Cowher,  5 
Watts  &  S.  427. 

Texas. —  Bradford  v.  Hamilton,  7  Tex. 
55. 

United  States. —  McCool  v.  Smith,  1  Black 
459,  17  L.  ed.  218;  Lake  Superior  Ship  Canal, 
etc.,  Co.  V.  Cunningham,  44  Fed.  587. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  28. 
See  also  infra,  III,  H,  2,  d. 

Purchase  of  defendant's  title  by  one  of  sev- 
eral plaintiffs  inures  to  the  benefit  of  other 
plaintiffs,  although  the  purchaser  has  joined 
in  the  right  of  his  wife.  Lasiey  v.  Patton,  4 
Ky.  L.  Rep.  619. 

Where  a  grant  from  the  state  is  unregis- 
tered at  the  time  action  is  brought,  but  is 
registered  at  the  time  of  trial,  ejectment  can- 
not be  maintained.  Moorehead  v.  Hall,  132 
N.  C.  122,  43  S.  E.  542. 

42.  Johnston  r.  Jones,  1  Black  (U.  S.) 
209,  17  L.  ed.  117. 

43.  Simmons  v.  McKissick,  6  Humphr. 
(Tenn.)  259. 

Confirmation  act  cannot  relate  back  to  void 
selection  of  public  lands  so  as  to  enable  the 
grantee  to  maintain  ejectnuent  for  lands  on 
suit  brought  before  the  passage  of  the  con- 
firming act.  Lake  Superior  Ship  Canal,  etc., 
Co.  V.  Cunningham,  44  Fed.  587. 

Grant  issued  after  demise  laid  and  suit 
brought,  reciting  the  date  of  the  certificate  of 
survey  to  be  prior  to  the  date  of  beginning 
the  action,  is  not  sufficient  to  show  title 
without  the  certificate  itself.  Henderson  v. 
Parker,  3  Harr.  &  J.  (Md.)  117. 

Nunc  pro  tunc  order  validating  title  and 
made  pending  the  action  only  places  on  rec- 
ord the  evidence  of  the  court's  approval 
actually  made  prior  to  the  suit,  of  a  guar- 
dian's sale  through  which  the  title  was 
claimed,  and  this  approval  perfected  the 
title.  Reid  v.  Morton,  119  111.  118,  6  N.  E. 
414. 

Where  no  title  existed  before  suit  a  deed 
of  confirmation  after  suit  does  not  confer 
sufficient  title.  Schrack  v.  Zubler,  34  Pa. 
St.  38. 

44.  Edgerton  v.  Clark,  20  Vt.  464;  Beach 
V.  Beach,  20  Vt.  83. 

45.  Thompson  v.  Red,  47  N.  C.  412. 

46.  Lewis  r.  Curry,  74  Mo.  49. 
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But,  although  the  principle  of  remitter  does  not  apply  where  one  acquires  title  by 
his  own  act,  yet  it  applies  where  one  having  wrongful  possession  has  the  title 
thrown  on  him  by  act  of  law.*"^ 

4.  Prior  or  Adverse  Possession  —  a.  Prior  Possession  in  General  —  (i)  Gene- 
ral Rule.  Ejectment  may  be  maintained  upon  the  prior  possession  of  plaintiff, 
or  of  parties  through  whom  he  claims,  such  possession  being  a  sufficient  prima 
facie  title.^^  Accordingly  where  no  legal  title  is  shown  in  either  party,  the  party 
showing  prior  possession  in  himself  or  those  through  whom  he  claims  will  be  held 
to  have  a  better  right.^*^  Thus  it  has  been  held  that  plaintiff  upon  such  a  showing 
may  recover  in  ejectment  against  a  defendant  who  shows  no  better  right  or  title  ; 


47.  Williams  f.  Council,  49  N.  C.  206. 

48.  Right  of  adverse  claimant  to  maintain 
ejectment  see  Adverse  Possession,  1  Cyc. 
1138. 

Elements  of  adverse  possession  see  Ad- 
verse Possession,  1  Cyc.  981  et  seq. 

49.  California. —  Zilmer  v.  Gerichten,  111 
Cal.  73,  43  Pac.  408;  Leonard  v.  Flynn,  89 
Cal.  543,  26  Pac.  1099;  Nagle  v.  Macy,  9 
Cal.  426 ;  Bird  v.  Lisbros,  9  Cal.  1,  70  Am. 
Dee.  617;  Plume  v.  Seward,  4  Cal.  94,  60 
Am.  Dec.  599;  Hutchinson  v.  Perley,  4  Cal. 
33,  60  Am.  Dec.  577. 

Florida. —  Goodwin  v.  Markwell,  37  Fla. 
464,  19  So.  885. 

Indiana. —  Robinoe  v.  Doe,  6  Blackf.  85. 

Michigan. —  Covert  v.  Morrison,  49  Mich. 
133,  13  N.  W.  390. 

Pennsylvania. —  Wentworth  v.  Mullen,  2 
Chest.  Co.  Rep.  544. 

Tennessee. —  Cannon  v.  Phillips,  2  Sneed 
211. 

England.— Doe  v.  Dyball,  3  a  &  P.  610, 
M.  &  M.  346,  14  E.  C.  L.  742;  Davison  v. 
Gent,  1  H.  &  N.  744,  3  Jur.  N.  S.  342,  26 
L.  J.  Exch.  122,  5  Wkly.  Rep.  229. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  30. 

Against  mere  wrong-doer  prior  possession 
is  sufficient  title.  Doe  v.  Pearson,  5 
N.  Brunsw.  135. 

Possession  by  the  father  of  a  minor  will 
inure  to  the  latter's  benefit  when  taken  under 
parol  gift  from  the  ancestor,  and  will  con- 
stitute a  basis  for  ejectment  against  one  hold- 
ing adverselv.  Dasher  v.  Ellis,  102  Ga.  830, 
30  S.  E.  544. 

Sufficiency  of  possession  of  ancestor  or 
grantor  see  the  following  cases: 

ArkoMsas. —  Weaver  v.  Rush,  62  Ark.  51, 
34  S.  W.  256;  Wheeler  v.  Ladd,  40  Ark. 
108;  Ferguson  V.  Peden,  33  Ark.  150;  Jacks 
V.  Dyer,  31  Ark.  334. 

Michigan. —  Bennett  V.  Horr,  47  Mich.  221, 
10  N.  W.  347. 

Minnesota. —  Sherin  v.  Larson,  28  Minn. 
523,  11  N.  W.  70. 

Nebraska. —  Spitznagle  v.  Vanhessch,  13 
Nebr.  338,  14  N.  W.  417. 

New  York. —  Dunham  v.  Townshend,  118 
N.  Y.  281,  23  N.  E.  367  [affirming  43  Hun 
580]. 

Where  it  is  shown  that  the  title  is  out  of 
plaintiff,  mere  possession  is  not  sufficient  to 
sustain  an  eiectment  against  a  wrong-doer. 
Nagle  V.  Shea,  Ir.  R.  8  C.  L.  224. 

50.  Alabama. —  Gist  v.  Beaumont,  104  Ala. 
347,  16  So.  20;  Dothard  v.  Denson,  72  Ala. 
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541;  McCall  v.  Doe,  17  Ala.  533,  See  also 
Russell  V.  Irwin,  38  Ala.  44. 

California. —  Ayres  v.  Bensley,  32  Cal.  020. 

Florida. —  Goodwin  v.  Markwell,  37  Fla. 
464,  19  So.  885;  Florida  Southern  R.  Co.  c. 
Burt,  36  Fla.  497,  18  So.  581. 

Georgia. —  Bagley  v.  Kennedy,  85  Ga.  703, 
11  S.  E.  1091. 

Kansas. —  Hentig  v.  Pipher,  58  Kan.  788, 
51  Pac.  229. 

Kentucky. —  McLawrin  v.  Salmons,  11 
B.  Mon.  96,  52  Am.  Dec.  563.  Compare 
Tucker  v.  Phillips,  2  Mete.  416. 

Massachusetts. — Hubbard  v.  Little,  9  Cush. 
475. 

Michigan. —  Kinney  v.  Harrett,  46  Mich. 
87,  8  N.  W.  708. 

Minnesota. —  Sherin  v.  Brackett,  36  Minn. 
152,  30  N.  W.  551. 

Missouri. —  Hall  v.  Gallemore,  138  Mo.  638, 
40  S.  W.  891. 

Nevada. —  Gonder  v.  Miller,  21  Nev.  180, 
27  Pac.  333.  See  also  Jackson  v.  Hubble,  1 
Cow.  (N.  Y.)  613,  qualifying  rule  when  de- 
fendant's possession  was  adverse  for  the 
statutory  period. 

New  Jersey. —  Den  v.  Morris,  7  N.  J.  L. 
6,  11  Am.  Dec.  508. 

New  Mexico. —  New  Mexico,  etc.,  R.  Co.  v. 
Crouch,  4  N.  M.  141,  13  Pac.  201. 

New  York. —  Thompson  v.  Burhans,  7^ 
N.  Y.  93  {reversing  15  Hun  580]  ;  Hunter  v. 
Starin,  26  Hun  529;  Brewster  v.  Striker,  1 
E.  D.  Smith  321. 

North  Carolina. —  Yates  v.  Yates,  76  N.  C, 
142. 

Oregon. —  Oregon  R.,  etc.,  Co.  v.  Hertz- 
berg,  26  Greg.  216,  37  Pac.  1019. 

Texas. —  House  v.  Reavis,  89  Tex.  626,  35 
S.  W.  1063. 

Vermont. —  Austin  v.  Bailey,  37  Vt.  219, 
86  Am.  Dec.  703. 

United  States. —  Haws  v.  Victoria  Copper 
Min.  Co.,  160  U.  S.  303,  16  S.  Ct.  282,  40 
L.  ed.  436;  Sabariego  v.  Maverick,  124  U.  S. 
261,  8  S.  Ct.  461,  31  L.  ed.  430. 

See  also  supra,  II,  C,  1,  c. 

51.  Russell  V.  Irwins,  38  Ala.  44;  Goodwin 
V.  Markwell,  37  Fla.  464,  19  So.  085 ;  Currier 
V.  Gale,  9  Allen  (Mass.)  522;  Waite  v.  First 
German  Evangelical  Presb.  Church,  8  Ohio 
S.  &  C.  PI.  Dec.  158,  6  Ohio  N.  P.  434. 

Possession  gives  right  against  everyone  ex- 
cept the  person  legally  entitled.  Tucker  v. 
Phillips,  2  Mete.  (Ky.)  416. 

Possession  with  the  consent  of  the  holders 
of  legal  title  is  better  title  than  that  of  one 
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who  shows  neither  a  good  legal  or  a  paper  title,^  nor  a  right  of  entry ,^  and  is  with- 
out title  or  claim  ;  whose  title  or  claim  is  invalid,^*^  was  obtained  by  fraud,^^  or  has 
been  forfeited  ;  ^  who  sets  up  no  lawful  right  or  title  or  evidence  of  ownership  ; 
or  who  relies  solely  upon  a  later  possession,^^  a  possessory  interest  only ^^p^^^j  ,^ 
mere  entry  without  lawful  right  or  title,^  or  upon  a  mere  naked  possession,^  show- 
ing no  better  right  in  himself  than  in  plaintiff,  being  a  mere  intruder,  trespasser,*'^ 


claiming  under  a  tax-sale.  Rockland,  etc., 
Coal,  etc.,  Co.  %\  McCalmont,  72  Pa.  St.  221. 

Prior  possession  without  legal  title  is  in- 
sufficient against  a  better  title.  McGuire  v. 
Price,  132  Pa.  St.  213,  19  Atl.  421. 

52.  Schultz  t\  Arnot,  33  Mo.  172. 

53.  Strange  v.  King,  84  Ala.  212,  4  So.  600. 

54.  Tapscott  v.  Cobbs,  11  Gratt.  (Va.) 
172% 

55.  Pierce  v.  Stuart,  45  Cal.  280;  Burt  v. 
Florida  Southern  R.  Co.,  43  Fla.  339,  31  So. 
265;  Seymour  v.  Creswell,  18  Fla.  29;  Man- 
speaker  r.  Pipher,  5  Kan.  App.  879,  48  Pac. 
868  [affirmed  in  58  Kan.  788,  51  Pac.  229]  ; 
Bains  v.  Bullock,  129  Mo.  117,  31  S.  W.  342; 
Breck  v.  Young,  11  N.  H.  485. 

56.  AZaftama.— McCall  v.  Doe,  17  Ala.  533. 
Maryland. —  Hutchins  v  Erickson,  1  Harr. 

&  M.  339. 

Mississippi. —  Dingey  v.  Paxton,  60  Miss. 
1038. 

New  York. —  Carleton  v.  Darcy,  46  N.  Y. 
Super.  Ct.  484;  Hopkins  v.  Mason,  42  How. 
Pr.  115. 

Vermont. —  Russell  v.  Brooks,  27  Vt.  640. 
See  17  Cent.  Dig.  tit.  "Ejectment,"  §  30 
et  seq. 

57.  Niles  v.  Anderson,  5  How.  (Miss.)  365. 

58.  Coleman  v.  Stanacke,  15  S.  D.  242,  88 
N.  W.  107. 

59.  Bradshaw  v.  Ashley,  14  App.  Cas. 
(D.  C.)  485;  Warner  v.  Page,  4  Vt.  291,  24 
Am.  Dec.  607. 

60.  Nimmo  v.  Jackman,  21  111.  App.  607. 

61.  Strange  v.  King,  84  Ala.  212,  4  So. 
600;  Tennessee,  etc.,  R.  Co.  v.  East  Alabama 
R.  Co.,  75  Ala.  516,  51  Am.  Rep.  475;  Potter 
V.  Knowles,  5  Cal.  87 ;  Jackson  v.  Boston,  etc., 
R.  Co.,  1  Cush.  (Mass.)  575;  Jackson  f. 
Walker,  7  Cow.  (N.  Y.)  637. 

62.  Hanson  v.  Stinehoff,  139  Cal.  169,  72 
Pac.  913. 

63.  Southmayd  v.  Henley,  45  Cal.  101; 
Watkins  v.  Nugen,  118  Ga.  372,  45  S.  E.  262; 
Nolan  V.  Pelham,  77  Ga.  262,  2  S.  E.  639; 
Johnson  v.  Lancaster,  5  Ga.  39. 

64.  Jackson  v.  Haisley,  35  Fla.  587,  17  So. 
631;  Dale  v.  Faivre,  43  Mo.  556. 

65.  Alabama. —  Barrett  v.  Kelly,  131  Ala. 
378,  30  So.  824;  Bowling  v.  Mobile,  etc.,  R. 
Co.,  128  Ala.  550,  29  So.  584 ;  Louisville,  etc., 
R.  Co.  V.  Philyaw,  88  Ala.  264,  6  So.  837; 
Ware  v.  Dewberry,  84  Ala.  568,  4  So.  404; 
Bradshaw  v.  Emory,  65  Ala.  208;  Clarke  v. 
Clarke,  51  Ala.  498;  Hallett  v.  Eslava,  2 
Stew.  115;  Rochon  v.  Lecatt,  1  Stew.  609. 

California. —  Southmayd  v.  Henley,  45  Cal. 
101;  Wolfskin  V.  Malajowitch,  39  Cal.  276; 
Bequette  v.  Caulfield,  4  Cal.  278,  60  Am.  Dec. 
615;  Hutchinson  v.  Perley,  4  Cal.  33,  60  Am. 
Dec.  578. 


Connecticut. —  Law  v.  Wilson,  2  Root  102; 
Martin  v.  Sterling,  1  Root  210. 

District  of  Columhia. — Bradshaw  i\  Ashley, 
14  App.  Cas.  485. 

Florida. —  Jackson  v.  Haisley,  35  Fla.  587, 

17  So.  638. 

Georgia. —  Horton  r.  Murden,  117  Ga.  72, 
43  S.  E.  786;  Johnson  v.  Jones,  68  Ga.  825; 
Jones  V.  Easley,  53  Ga.  454;  Buckner  v. 
Chambliss,  30  Ga.  652 ;  Jones  v.  Nunn,  12  Ga. 
469;  Johnson  v.  Lancaster,  5  Ga.  39. 

Illinois.— Boe  v.  Herbert,  1  111.  354,  12 
Am.  Dec.  192. 

Indiana. —  Doe  v.  West,  1  Blackf.  133. 

/iansas.— Redden  v.  Tefft,  48  Kan.  302, 
29  Pac.  157;  Mooney  f.  Olsen,  21  Kan. 
691. 

Kentucky. — WMnn  v.  Wilhite,  5  J.  J.  Marslu 
521;  Doe  v.  Million,  4  J.  J.  Marsh.  395; 
Fowke  V.  Darnall,  5  Litt.  316;  Campbell  v. 
Roberts,  3  A.  K.  Marsh.  623;  Asher  v.  Mc- 
Carty,  2  Ky.  L.  Rep.  218. 

Michigan. —  Shaw  v.  Hill,  79  Mich.  86,  44 
N.  W.  422. 

Minnesota. —  Sherin  v.  Brackett,  36  Minn. 
152,  30  N.  W.  551. 

Mississippi. —  Trager  v.  Shepherd,  (1895) 

18  So.  122;  Dingey  v.  Paxton,  60  Miss.  1038; 
Lum  V.  Reed,  53  Miss.  73;  Hicks  v.  Steigle^ 
man,  49  Miss.  377. 

Missouri.—  Hall  v.  Gallemore,  138  Mo.  638, 
40  S.  W.  891. 

Nebraska. —  Robinson  v,  Gantt,  ( 1901 )  95 
N.  W.  506. 

New  York. —  Clute  i\  Voris,  31  Barb.  511; 
Immaculate  Virgin  Mission  v.  Cronin,  14 
Misc.  372,  36  N.  Y.  Suppl.  77;  Jackson  v. 
Denn,  5  Cow.  200 ;  Jackson  v.  Hazen,  2  Johns. 
22. 

Ohio. — Newnam  v.  Cincinnati,  18  Ohio  323  ; 
Ludlow  V.  Barr,  3  Ohio  388;  Holt  v.  Hemp- 
hill, 3  Ohio  232. 

Pennsylvania. —  Kline  v.  Johnston,  24  Pa. 
St.  72;  Shumway  v.  Phillips,  22  Pa.  St.  151; 
Woods  V.  Lane,  2  Serg.  &  R.  53;  Ackerman 
V.  Nachbar,  3  Kulp  188;  Wentworth  v.  Mul- 
len, 2  Chest.  Co.  Rep.  544. 

Vermont. —  Reed  v.  Shepley,  6  Vt.  602; 
Ellithorp  V.  Dewing,  1  D.  Chipm.  141. 

Wisconsin. —  Bates  v.  Campbell,  25  Wis. 
613. 

United  States. —  Campbell  v.  Silver  Bow 
Basin  Min.  Co.,  49  Fed.  47,  1  C.  C.  A.  155; 
American  Mortg.  Co.  v.  Hopper,  48  Fed.  47 ; 
Wilson  V.  Fine,  38  Fed.  789 ;  Mickey  v.  Strat- 
ton,  17  Fed.  Cas.  No.  9,530,  5  Sawy.  475. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  30 
et  seq. 

But  see  Doe  v.  Howell,  1  Houst.  (Del.) 
178;  Stockley  v.  Cissna,  119  Fed.  812,  56 
C.  C.  A.  324. 


[II,  C.  4,  a,  (I)] 
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or  wrong-doer  ;  especially  so  when  lie  lias  taken  possession  by  force  and  violence,^^ 
tortiouslj  and  without  autliority,^^  or  where  he  is  estopped  from  disputing  plain- 
tiff's title.«9 

(ii)  When  Plaintiff  Within  Rule  —  (a)  In  General.  Although  it  is 
decided  that  there  can  be  no  recovery  on  possessory  rights  alone,'*^^  in  the  absence 
of  a  sufficient  adverse  possession, '^^  and  that  something  more  than  a  mere  naked 
prior  possession  is  necessary  as  a  basis  for  ejectment/^  still  as  has  been  stated''^ 
possession  is  in  general  prima  facie  evidence  of  title,'^'*  and  plaintiff  may  recover, 
although  he  shows  no  paper  title  ;  '^^  but  where  he  has  failed  to  show  a  paper  title 
he  cannot  recover  unless  he  shows  a  possession  anterior  in  date  to  the  possession 
of  defendant,'^^  even  if  the  latter  be  regarded  as  a  mere  naked  trespasser.'' 

(b)  Character  of  Plaintiff Possession  —  (1)  What  Is  Generally  Suf- 
ficient.   To  entitle  plaintiff  to  recover  he  must  have  been  in  peaceable   and  actual ''^ 


Where  the  preemption  claimant  is  mere 
intruder  the  rule  applies.  Fletcher  v.  Mower, 
56  Cal.  421. 

66.  Zilmer  v.  Gerichten,  111  Cal.  73,  43 
Pac.  408;  Wilson  v.  Palmer,  18  Tex.  592. 

67.  Haws  V.  Victoria  Copper  Min.  Co.,  160 
U.  S.  303,  16  S.  Ct.  282,  40  L.  ed.  436. 

68.  Tucker  v.  Phillips,  2  Mete.  (Ky.)  416. 

69.  Payne  v.  Crawford,  102  Ala.  387,  14 
So.  854;  Ware  v.  Dewberry,  84  Ala.  568,  4 
So.  404;  Clarke  v.  Clarke,  51  Ala.  498;  Spen- 
cer V.  Tobey,  22  Barb.  (N.  Y.)  260;  Mickey 
V.  Stratton,  17  Fed.  Cas.  No.  9,530,  5  Sawy. 
475. 

70.  Cahill  v.  Cahill,  75  Conn.  522,  54  Atl. 
201,  732,  60  L.  R.  A.  706;  Kitteringham  v. 
Blair  Town  Lot,  etc.,  Co.,  66  Iowa  280,  23 
N.  W.  668;  Breeding  v.  Taylor,  13  B.  Mon. 
(Ky.)  477;  Stockley  v.  Cissna,  119  Fed.  812, 
56  C.  C.  A.  324. 

A  civil  possession  or  possession  in  right 
will  not  of  itself  suffice  in  all  cases.  Ellis 
V.  Prevost,  19  La.  251. 

71.  Breeding  v.  Taylor,  13  B.  Mon.  (Ky.) 
477. 

72.  Alexander  v.  Campbell,  74  Mo.  142. 

Where  both  sides  show  color  of  title  plain- 
tiff cannot  recover  on  bare  possession. 
Fowke  V.  Darnall,  5  Litt.   (Ky.)  316. 

73.  See  supra,  II,  C,  4,  a,  (i). 

74.  Plume  v.  Seward,  4  Cal.  94,  60  Am. 
Dec.  599;  Hicks  v.  Davis,  4  Cal.  67;  Hutch- 
inson V.  Perley,  4  Cal.  33,  60  Am.  Dec.  578; 
Robinoe  v.  Doe,  6  Blackf.  (Ind.)  85;  Dale 
V.  Faivre,  43  Mo.  556;  Spencer  v.  Tobey,  22 
Barb.  (N.  Y.)  260. 

Possession  is  evidence  of  seizin  in  fee  and 
sufficient.  Keane  v.  Cannovan,  21  Cal.  291, 
82  Am.  Dec.  738. 

75.  Strange  v.  King,  84  Ala.  212,  4  So.  600. 
See  also  Den  v.  Morris,  7  N.  J.  L.  6,  11  Am. 
Dec.  508. 

76.  Stevens  v.  Quirk,  60  Cal.  161;  Page 
V.  O'Brien,  36  Cal.  559;  Polack  v.  McGrath, 
32  Cal.  15;  Patterson  v.  Litton,  23  La.  Ann. 
274;  Lynch  v.  Lawson,  8  Nev.  162. 

77.  Patterson  v.  Litton,  23  La.  Ann.  274. 

78.  Alahama. —  Payne  v.  Crawford,  102 
Ala.  387,  14  So.  854;  Beard  v.  Ryan,  78  Ala. 
37;  Dothard  v.  Denson,  72  Ala.  541;  Brad- 
shaw  V.  Emory,  65  Ala.  208;  Clarke  v. 
Clarke,  51  Ala.  498;  Smoot  v.  Lecatt,  1 
Stew.  590. 

[II,  C,  4.  a.  (l)] 


California.—  Smith  v.  Hicks,  139  Cal.  217, 
73  Pac.  144. 

District  of  Columbia. —  Bradshaw  v.  Ash- 
ley, 14  App.  Cas.  485. 

Florida. —  Seymour  i*.  Creswell,  18  Fla.  29. 

Kansas. —  Mooney  v.  Olsen,  21  Kan.  691. 

Missouri.  —  Hall  v.  Gullemore,  138  Mo. 
638,  40  S.  W.  891. 

New  York. —  Jackson  v.  Denn,  5  Cow.  200. 

Pennsylvania. —  Hoey  v.  Furman,  1  Pa.  St. 
295,  44  Am.  Dec.  129;  Ackerman  v.  Nach- 
bar,  3  Kulp  188. 

Virginia. —  Tapscott  v.  Cobbs,  11  Gratt. 
172. 

United  States. —  Mickey  v.  Stratton,  17 
Fed.  Cas.  No.  9,530,  5  Sa^vy.  475. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  30 
et  seq. 

79.  Alahama. —  Bowling  v.  Mobile,  etc.,  R. 
Co.,  128  Ala.  550,  29  So.  584;  Louisville, 
etc.,  R.  Co.  V.  Philyaw,  88  Ala.  264,  6  So. 
837;  Ware  v.  Dewberry,  84  Ala.  568,  4  So. 
404. 

Michigan.— ^hSiVf  v.  Hill,  79  Mich.  86,  44 
N.  W.  422. 

Missouri. —  Bains  v.  Bullock,  129  Mo.  117, 
31  S.  W.  342. 

Nebraska. —  Robinson  v.  Gantt,  (1901)  95 
N.  W.  506. 

Wisconsin. —  Elofrson  v.  Lindsay,  90  Wis. 
203,  63  N.  W.  89. 

United  States. —  American  Mortg.  Co.  f. 
Hopper,  48  Fed.  47. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  30 
et  seq. 

Actual  or  constructive  possession  from  pur- 
chase at  a  treasurer's  sale  and  subsequent 
payment  of  taxes  entitles  plaintiff  to  re- 
cover. Foster  v.  McDivit,  9  Watts  (Pa.) 
341. 

Against  one  who  enters  for  the  government 

use  and  occupation  are  a  sufficient  legal  es- 
tate in  Alaska,  until  legislation  is  had  to 
the  contrary.  Miller  v.  Brackett,  47  Fed. 
547. 

Possession  is  acquired  by  the  actual  and 
corporeal  detention  of  the  property;  this  is 
natural,  or  possession  in  fact.  Ellis  v.  Pre- 
vost, 19  La.  251. 

When  actual  possession  with  consent  of  all 
parties  is  sufficient  see  Wilson  v.  Triumph 
Consol.  Min.  Co.,  19  Utah  66,  56  Pac.  300, 
75  Am.  St.  Rep.  718. 
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or  constructive^*^  possession,  holding  under  claim  or  color  of  title,^^  or  exercising 
iicts  of  ownership.^'^  Plaintiff's  possession  must  not,  however,  have  been  unlaw- 
ful   or  tortious.^ 

(2)  What  Is  Generally  Necessary.  The  possession  must  in  order  to 
justify  a  recovery  be  of  sucli  a  character  that  a  presumption  of  title  follows.^^ 
Although  ejectment  may  be  maintained  by  one  who  has  never  been  in  actual 
possession,  since  an  actual  entry  is  not  a  prerequisite  to  a  recovery and  neither 


80.  Dodge  i\- Yates,  76  Cal.  251,  18  Pac. 
323;  McMasters  v.  Torsen,  5  Ida.  536,  51 
Pac.  100;  Clason  v.  Baldwin,  129  N.  Y.  183, 
29  N.  E.  226,  21  N.  Y.  Civ.  Proe.  383  \_modi- 
tying  and  affirming  13  N.  Y.  Suppl.  681,  20 
N.  Y.  Civ.  Proc.  291]. 

Constructive  possession  under  title  see  Gird 
v.  Ray,  17  Cal.  352. 

No  constructive  possession  by  conflicting 
claimants  to  the  same  land  can  exist  in  the 
absence  of  actual  possession.  If  there  be 
any  constructive  possession  it  must  be  in 
the  holder  of  the  best  title,  unless  he  has 
renounced  it.  Jones  v.  McCauley,  2  Duv. 
(Ky.)  14. 

Trustees  of  a  church  can  have  only  con- 
structive possession  of  the  church  edifice. 
Lucas  v.  Johnson,  8  Barb.  (N.  Y. )  244. 

81.  Alabama. —  Bowling  i'.  Mobile,  etc.,  R. 
Co.,  128  Ala.  550,  29  So.  584;  Louisville, 
etc.,  R.  Co.  V.  Philyaw,  88  Ala.  264,  6  So. 
837;  Ware  v.  Dewberry,  84  Ala.  568,  4  So. 
404;  Doe  v.  Clayton,  73  Ala.  359;  Anderson 
V.  Melear,  56  Ala.  621;  Russell  v.  Irwin,  38 
Ala.  44. 

California. —  Smith  v.  Hicks,  139  Cal.  217, 
73  Pac.  144;  Stephens  v.  Hambleton,  (1896) 

47  Pac.  51;  McKee  v.  Greene,  31  Cal.  418; 
Winans  v.  Christy,  4  Cal.  70,  60  Am.  Dec. 
597. 

Colorado. —  Milsap  v.  Stone,  2  Colo.  137. 
Kansas. —  Douglass  v.  Ruffin,  38  Kan.  530, 
16  Pac.  783;  Manspeaker  v.  Pipher,  (1897) 

48  Pac.  868  [affirmed  in  58  Kan.  788,  51 
Pac.  229]. 

Michigan.— Shaw  v.  Hill,  79  Mich.  86,  44 
N.  W.  422;  Covert  v.  Morrison,  49  Mich. 
133,  13  N.  W.  390. 

Minnesota. —  Sherwood  v.  St.  Paul,  etc.,  R. 
Co.,  21  Minn.  127. 

Missouri.  —  Hall  v.  Gallemore,  138  Mo. 
638,  40  S.  W.  891;  Dale  v.  Faivre,  43  Mo. 
556. 

Neio  York. —  Immaculate  Virgin  Mission 
V.  Cronin,  14  Misc.  372,  36  N.  Y.  Suppl.  77 ; 
Jackson  v.  Walker,  7  Cow.  637. 

North  Carolina. —  Gilchrist  v.  Middleton, 
107  N.  C.  663,  12  S.  E.  85. 

Vermont. —  Warner  v.  Page,  4  Vt.  291,  24 
Am.  Dec.  607. 

Virginia. — Flanagan  v.  Grimmet,  10  Gratt. 
421. 

United  States. —  Bradshaw  v.  Ashley,  180 
U.  S.  59,  21  S.  Ct.  297,  45  L.  ed.  423  [af- 
firming 14  App.  Cas.  (D.  C.)  485];  Saba- 
reigo  V.  Maverick,  124  U.  S.  261,  8  S.  Ct. 
461,  31  L.  ed.  430. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  30 
€t  seq. 

Although  not  justified  by  a  claim  of  right 

title  by  conveyance  and  prior  possession  pre- 
[3] 


vails,  in  the  absence  of  a  better  title  in  de- 
fendant. Dunham  v.  Townshend,  118  N.  Y. 
281,  23  N.  E.  367  [affirming  43  Hun  580]. 

Entry  under  deed  is  seizin  under  color  of 
title.    Breck  v.  Young,  11  N.  H.  485. 

Even  though  plaintiff  entered  without  right 
he  may  recover.  Foster  v.  McDivit,  9  Watts 
(Pa.)  341. 

Possession  must  be  sufficient  to  support 
the  title.  Russell  v.  Mark,  3  Mete,  (Ky.) 
37. 

Possession  under  void  deed  will  prevail 
when  coupled  with  color  of  title,  even  over 
defendant's  showing  of  valid  title  out  of 
state.  Gilchrist  v.  Middleton,  107  N.  C.  663, 
12  S.  E.  85.  See  further  as  to  validity  of 
plaintiff's  title  Reay  v.  Butler,  95  Cal.  206, 
30  Pac.  208;  McFarland  v.  Culbertson,  2 
Nev.  280;  Deemer  v.  Falkenburg,  4  N.  M. 
57,  12  Pac.  717. 

Rule  applies  to  one  of  several  cotenants. 
Benefield  r.  Albert,  132  111.  665,  24  N.  E. 
634. 

82.  Anderson  r.  Melear,  56  Ala.  621;  Mc- 
Call  V.  Doe,  17  Ala.  533;  Hanson  v.  Stine- 
hoff,  139  Cal.  169,  72  Pac.  913. 

Possession  and  acts  of  ownership  may  be 
proven  to  show  an  actual  legal  title  or  con- 
veyance in  fact.  Cahill  v.  Cahill,  75  Conn. 
522,  54  Atl.  201,  732,  60  L.  R.  A.  706. 

The  intent  with  which  the  alleged  acts  were 
done,  to  be  gathered  from  the  acts  themselves 
and  the  surrounding  circumstances,  may  be 
material.  Hutton  v.  Schumaker,  21  Cal. 
453. 

Intention  to  possess  preserves  civil  posses- 
sion after  natural  or  corporeal  is  abandoned, 
unless  usurped  by  another  during  the  time 
required  by  law,  or  unless  there  is  no  pos- 
session for  ten  years.  Handlin  v.  H.  Weston 
Lumber  Co.,  47  La.  Ann.  401,  16  So.  955. 
And  see  Ellis  v.  Prevost,  19  La.  251. 

83.  Moring  v.  Abies,  62  Miss.  263,  52  Am. 
Rep.  186. 

84.  Parmelee  v.  Oswego,  etc.,  R.  Co.,  7 
Barb.  (N.  Y.)  599  [affirmed  in  6  N.  Y.  74]. 

85.  Hensler  r.  Hartman,  16  Abb.  N.  Cas. 
(N.  Y.)  176  note. 

86.  California. — Soto  v.  Kroder,  19  Cal.  87. 
Kentucky. —  Miller  v.  Shackleford,  3  Dana 

289;  Innes  v.  Crawford,  2  Bibb  412. 

Louisiana. —  White  v.  Sheriff,  32  La.  Ann. 
130. 

Maryland. —  Matthews  v.  Ward,  10  Gill 
&  J.  443;  Mockbee  v.  Clagett,  2  Harr.  & 
M.  1. 

Michigan. —  Crane  v.  Reeder,  21  Mich.  24, 
4  Am.  Rep.  430. 

iSiew  Jersey. —  Bouvier  v.  Baltimore,  etc., 
R.  Co.,  65  N.  J.  L.  313,  47  Atl.  772,  67  N.  J.  L. 
281,  51  Atl.  781,  60  L.  R.  A.  750;  Cornelius 

[II,  C,  4,  a,  (ii),  (b),  (2)] 
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actuaP^  nor  personal  residence is  necessary;  yet  in  the  absence  of  a  sufficient 
constructive  possessions^  it  is  decided  that  in  cases  depending  upon  prior  pos- 
session as  well  as  in  those  based  upon  adverse  possession  tliere  must  be  an  actual 
possession,^*^  a  bona  fide  occupation  or  possessio  pedis  or  subjection  to  the  will 
and  control  of  the  possessor/^  an  exclusive  dominion  over  the  land,^^  and  distinct 


V.  Ivins,  26  N.  J.  L.  376;  Den  v.  Robinson, 

5  N.  J.  L.  689. 

'New  York. —  Deering  v.  Riley,  38  N,  Y. 
App.  Div.  164,  56  N.  Y.  Suppl.  704;  Tyler  v. 
Heidorn,  46  Barb.  439;  Jackson  v.  Crysler,  1 
Johns.  Cas.  125. 

Pennsylvania. —  Carlisle  v.  Stitler,  1  Penr. 

6  W.  6.  But  see  Watson  v.  Hue,  9  Pa.  Dist. 
519. 

South  Carolina. —  Rugge  v.  Ellis,  1  Bay 
107. 

Vermont. —  Rood  v.  Willard,  Brayt.  67. 

Virginia. —  Clay  v.  White,  1  Munf.  162. 

United  States. —  Wilkes  v.  Elliot,  29  Fed. 
Cas.  No.  17,660,  5  Cranch  C.  C.  611. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  30 
et  seq. 

Although  donor  was  never  in  possession  of, 

and  had  no  title  to  the  property,  plaintiff's 
claim  of  ownership  may  be  supported  by 
proof  of  a  parol  gift  and  entry  thereunder, 
even  though  entry  was  not  made  until  after 
the  donor's  death.  Ellis  v.  Dasher,  101  Ga. 
5,  29  S.  E.  268. 

87.  Van  Auken  v.  Monroe,  38  Mich.  725. 
See  Dickson  v.  Marks,  10  La.  Ann.  518,  hold- 
ing that  the  corporeal  possession  of  land  is 
a  residence  on,  or  occupation,  or  cultivation 
of  the  same,  and  the  case  was  evidently 
that  of  a  vendee  of  public  land.  Contra,  see 
Pendo  V.  Beakey,  15  S.  D.  344,  89  N.  W.  655. 

Where  there  is  no  residence  for  four 
months  after  location  of  a  claim  there  is  no 
protection  under  Wood  Dig.  526,  which  was 
intended  for  the  benefit  of  actual  settlers. 
Gird  V.  Ray,  17  Cal.  352. 

88.  Dodge  v.  Yates,  76  Cal.  251,  18  Pae. 
323,  a  case  of  ejectment  for  public  lands, 
based  on  prior  possession. 

"  Occupancy "  and  "  residence "  are  not 
synonymous  terms.  An  occupancy  may  ex- 
ist without  a  residence.  Chiles  v.  Jones,  4 
Dana  (Ky.)  479. 

Residence  is  unnecessary  where  entry  is 
made  on  unimproved  land,  and  it  is  cleared 
and  cultivated  and  possession  held  for  the 
period  of  limitation.  Hoey  v.  Furman,  1  Pa. 
St.  295,  44  Am.  Dec.  129. 

Where  plaintiff  takes  possession  and  builds 
a  house  and  puts  a  tenant  therein,  it  is  suffi- 
cient against  one  with  no  better  title. 
Strange  v.  King,  84  Ala.  212,  4  So.  600. 

89.  Lane  v.  Gould,  10  Barb.  (N.  Y.)  254; 
Young  V.  Irwin,  3  N.  C.  9. 

That  constructive  possession  is  sufficient 
see  supra,  II,  C,  4,  a,  (ii),  (b). 

90.  Chessen  v.  Harrelson,  119  Ala.  435,  24 
So.  716;  Searles  v.  Costiflo,  12  La.  Ann. 
203;  Dawson  v.  Headen,  4  La.  Ann.  515; 
Spurlock  V.  Dougherty,  81  Mo.  171;  Kraft 
V.  Carlow,  9  Nev.  20. 

"Actual  possession"  construed  in  Pendo  v. 
Beakey,  15  S.  D.  344,  89  N.  W.  655  [citing 

[II,  C,  4,  a,  (II),  (b),  (2)] 


Courtney  r.  Turner,  12  Nev.  345;  Thompson 
V.  Burhans,  79  N.  Y.  93]. 

Actual  ouster  need  not  be  shown.  Sharp  v. 
Ingraham,  4  Hill  (N.  Y.)  116. 

Civil  possession  must  have  been  preceded 
by  natural  possession,  at  some  time,  either 
in  plaintiff  or  his  authors  (Searles  v.  Cos- 
tillo,  12  La.  Ann.  203)  ;  and  a  previous  ac- 
tual corporeal  possession  of  the  author  of 
the  title  will  inure  to  the  benefit  of  plain- 
tiff (Taylor  v.  Tille,  45  La.  Ann.  124,  12  So. 
118). 

Disseizin  is  not  essential  under  Colo.  Code, 
§  248.    Brown  v.  State,  5  Colo.  496. 

Mortgagee  cannot  recover,  he  never  having 
been  in  possession.  Rountree  v.  Denson,  59 
Wis.  522,  18  N.  W.  518. 

Peaceable  possession  prior  to  bringing  suit 
and  disturbance  thereof  by  illegal  acts  of  de- 
fendant must  be  shown  in  possessory  action. 
Deuchatell  v.  Robinson,  24  La.  Ann.  176. 

That  actual  possession  and  ouster  are 
necessary  see  State  University  v.  Charlebois, 
(Ariz.  1894)  36  Pae.  32  (Avhere  the  title  to 
the  land  was  in  the  United  States  and  the 
contest  was  over  the  right  of  possession)  ; 
McMasters  v.  Torsen,  5  Ida.  536,  51  Pac. 
100;  Lykens  v.  Whelan,  15  Pa.  St.  483. 

Unless  one  has  been  evicted  by  force, 
fraud,  or  artifice,  a  party  having  no  title 
could  not  maintain  a  possessory  action  by 
the  civil  law;  but  if  so  evicted,  he  was  en- 
titled to  possession  without  showing  title. 
Sunol  V.  Hepburn,  1  Cal.  254. 

Wherein  "does  the  actual  possession  re- 
quired in  the  case  of  prior  possession  differ, 
if  at  alL  from  the  actual  possession  de- 
manded in  adverse  possession?  We  see  no 
ground  for  drawing  any  distinction,  and 
think  none  exists."  Pendo  v.  Beakey,  15 
S.  D.  344,  350,  89  N.  W.  655. 

Where  plaintiff  has  no  prior  possession  to 
aid  him,  he  must  show  title  in  himself,  even 
against  one  in  possession  without  title,  un- 
less defendant  entered  under  him.  Perry  r. 
Whipple,  38  Vt.  278. 

Where  plaintiff  or  his  ancestor  or  any  one 
in  his  behalf  was  never  in  possession,  and  it 
had  been  for  twelve  years  or  more  in  posses- 
sion of  defendants  under  claim  of  title,  no 
recovery  can  be  had  by  plaintiff.  Texas, 
etc.,  R.  Co.  V.  Smith,  91  Fed.  483,  33  C.  C.  A. 
648. 

91.  Murphy  v.  Wallingford,  6  Cal.  648  (ex- 
cept on  compliance  with  the  statute)  ;  Plume 
V.  Seward,  4  Cal.  94,  60  Am.  Dec.  599;  Kraft 
V.  Carlow,  9  Nev.  20.  See  also  Seymour  v. 
Creswell,  18  Fla.  29,  holding  that  a  prior 
possession  must  be  actual  as  against  a  squat- 
ter or  intruder. 

92.  Plume  v.  Seward,  4  Cal.  94,  60  Am.. 
Dec.  599;  Courtney  v.  Turner,  12  Nev.  345. 

93.  Page  v.  O'Brien,  36  Cal.  559. 
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acts^^  of  ownersliip.^^  Again  possession  should  not  be  based  upon  a  mere 
assertion  of  title  ; upon  a  mere  entry  without  color  of  title'''  and  the  exercise 
of  casual  acts  of  ownership  or  upon  the  making  of  a  survey  and  marking  the 
boundaries,^^  unless  in  compliance  with  a  statute/  or  unless  there  are  other  acts 
<lone  in  conjunction  therewith.^  Paying  taxes,  however,  under  claim  of  title 
may  constitute  a  sufficient  possession.^ 

(3)  Continuous  Possession  and  Abandonment.  Unless  plaintiff's  right  of 
entrv  is  preserved  by  constructive  possession,'^  his  prior  possession  should  be  con- 
tinuous to  the  time  of  ouster,^  or  at  least  not  abandoned,*^  as  prior  possession  may 
be  lost  by  abandonment.'^  But  to  prevent  recovery  on  prior  possession  alone  by 
abandonment  the  abandonment  must  have  been  without  any  intention  to  resume: 
and  if  there  is  animus  revertendi^  exercised  within  a  reasonable  time  plaintiff' 
may  recover.^ 

(4)  Duration  of  Possession.  Pos'session  need  not  necessarily  be  held  by 
plaintiff  for  the  time  and  in  the  manner  required  for  a  prescriptive  or  adverse 
title.^o 


94.  Moore  v.  Pontalba,  13  La.  571. 

95.  Doe  v.  Clayton,  73  Ala.  359;  Eakin  v. 
Brewer,  60  Ala.  579. 

96.  Plume  v.  Seward,  4  Cal.  94,  60  Am. 
Dec.  599. 

97.  Murphy  v.  Wallingford,  6  Cal.  648. 
But  ass  to  claim  or  color  of  title  see  supra, 

11,  C,  4,  a,  (II),  (B). 

98.  Page  v.  O'Brien,  36  Cal.  559;  Plume 
V.  Seward,  4  Cal.  94,  60  Am.  Dec.  599;  Kraft 
V.  Carlow,  9  Nev.  20. 

99.  Murphy  v.  Wallingford,  6  Cal.  648; 
Kraft  v.  Carlow,  9  Nev.  20  (survey  was  made 
but  nothing  was  done  to  indicate  bound- 
aries) ;  Cobleigh  v.  Young,  15  N.  H.  493. 

1.  Bird  r.  Dennison,  7  Cal.  297. 

Clearly  marking  boundaries  of  timber  land 
is  sufficient.  McFarland  v.  Culbertson,  2 
Nev.  280. 

2.  Marking  boundaries  and  bringing  lum- 
ber on  land  to  build  is  sufficient.  Immacu- 
late Virgin  Mission  v.  Cronin,  14  Misc. 
(N.  Y.)  372,  36  N.  Y.  Suppl.  77. 

3.  Eedden  v.  Tefft,  48  Kan.  302,  29  Pac. 
157.  See  also  Christy  u.  Richolson,  48  Kan. 
177,  29  Pac.  398. 

Payment  of  taxes  is  not  a  sine  qua  non  to 
a  right  to  recover,  unless  such  payment  is 
one  of  the  elements  of  plaintiff's  title.  Holly 
River  Coal  Co.  v.  Howell,  36  W.  Va.  489,  15 
S.  E.  214.  See  Plume  i:  Seward,  4  Cal.  94, 
60  Am.  Dec.  599. 

Where  deeds  fail  to  show  grantor's  posses- 
sion payment  of  taxes  does  not  as  matter  of 
law  show  possession  of  plaintiff.  Florida 
Southern  R.  Co.  v.  Loring,  51  Fed.  932,  2 
C.  C.  A.  546. 

4.  Young  V.  Irwin,  3  N.  C.  9. 

5.  Spurlock  V.  Dougherty,  81  Mo.  171; 
Pendo  V.  Beakey,  15  S.  D.  344,  89  N.  W.  655; 
Wilson  i\  Palmer.  18  Tex.  592 ;  Sabariego  v. 
Maverick,  124  U.'  S.  261,  8  S.  Ct.  461,  31 
L.  ed.  430.  See  also  Pierce  v.  Stuart,  45 
Cal.  280;  Thompson  r.  Burhans,  79  N.  Y.  93 
[reversing  15  Hun  580,  and  disapproving 
Woods  V.  Banks,  14  N.  H.  101].  See  also 
infra,  III,  E. 

Forfeiture  of  title  does  not  arise  from  the 
fact  that  the  owner  of  land  has  not  had  pos- 


session for  more  than  twenty  years,  in  the 
absence  of  any  adverse  possession  or  claim 
by  another.  Bernstein  v.  Humes,  78  Ala. 
134.  See  also  Van  Cleve  v.  Rook,  40  N.  J.  K 
25. 

It  need  not  show  that  possession  continued 
to  time  of,  and  was  disturbed  by,  trespass. 
Louisville,  etc.,  R.  Co.  r.  Philyaw,  88  Ala. 
264,  6  So.  837. 

That  actual  possession  at  the  time  of  dis- 
turbance is  necessary  see  Taylor  r.  Telle,  45 
La.  Ann.  124,  12  So.  118;  Millard  v.  Richard, 
13  La.  Ann.  572;  Dickson  v.  Marks,  10  La„ 
Ann.  518;  Davis  v.  Dale,  2  La.  Ann.  205; 
Code  Pr.  art.  47. 

6.  Wilson  i\  Palmer,  18  Tex.  592. 

7.  Daubeniss  v.  White,  (Cal.  1892)  31  Pac. 
360  (stating  rule,  but  also  holding  that 
where  after  contest  for  a  year  one  ceases  to 
contend  against  a  superior  force  maintain- 
ing an  armed  resistance,  there  is  no  aban- 
donment) ;  Bird  v.  Lisbros,  9  Cal.  1,  70  Am. 
Dec.  617;  Pankau  v.  Larzelere,  (Kan.  App. 
1898)  52  Pac.  906;  Onderdonk  v.  Lord,  Lalor 
(N.  Y.)  129;  Jackson  r.  Walker,  7  Cow. 
(N.  Y.)  637;  Austin  v.  Bailey,  37  Vt.  219, 
86  Am.  Dec.  703 ;  Warner  v.  Page,  4  Vt. 
291,  24  Am.  Dec.  607. 

Acquiescence  or  omission  to  object  may 
constitute  an  abandonment.  Whitney  r. 
Wright,  15  Wend.  (N.  Y.)  171;  Jackson  i\ 
Welden,  3  Johns  (N.  Y.)  283. 

Want  of  due  diligence  is  distinguished  from 
abandonment  in  Holtzapple.  r.  Phillibaum,  12 
Fed.  Cas.  No.  6,648,  4  Wash.  356. 

On  abandonment  original  owners  or  their 
grantees  need  not  take  actual  possession  or 
make  entry.  Deering  v.  Riley,  38  N.  Y.  App.. 
Div.  164,  56  N.  Y.  Suppl.  704. 

8.  Jones  r.  Nunn,  12  Ga.  469;  Hicks  i\ 
Steigleman,  49  Miss.  377 ;  Sabariego  v.  Mave- 
rick, 124  U.  S.  261,  8  S.  Ct.  461,  31  L.  ed. 
430. 

Question  is  for  the  jury.  Wilson  v.  Glenn, 
68  Ala.  383. 

9.  Whitney  v.  Wright,  15  Wend.  (N.  Y.) 
171. 

10.  Alabama. —  Payne  v.  Crawford,  102 
Ala.  387,  14  So.  854;  Beard  i\  Ryan,  78  Ala. 

[II,  C,  4,  a,  (ii),  (b),  (4)] 
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b.  Possession  of  Vacant  or  Unimproved  Lands.  The  holder  of  the  legal  title 
lo  vacant  land  is  deemed  to  be  in  possession  thereof,^^  and  one  who  enters  upon 
such  land,  intending  to  acquire  title  under  the  laws  of  the  state,  may  recover 
against  another  who  wrongfully  turns  liim  out.^^  Again  in  case  of  unimproved 
lands  a  plaintiff  without  paper  title  does  not  by  casual  acts  of  ownership  show 
such  a  peaceable  and  actual  possession  as  to  bring  himself  within  the  rule  that 
color  of  title  alone  is  sufficient  against  mere  intruders.^^ 

e.  Use,  Inelosure,  and  Improvements.  Possession  is  evidenced  by  various 
things  necessary  to  the  beneficial  use  of  the  property,  and  what  particular  things 
are  indicia  thereof  varies  under  diiferent  decisions  according  to  locality  and  cir- 
cumstances.^^ Whether  improvements,  such  as  fencing  and  inelosure  of  land,  are 
necessary  to  constitute  possession  depends  largely  if  not  entirely  upon  the  char- 
acter of  the  land.^^  Thus,  while  it  has  been  determined  that  the  fencing  and 
the  cultivation  of  the  land  merely,^^  or  the  making  of  a  few^  improvements 
thereon  is  not  sufficient,^^  yet  an  inelosure,  or  fencing  and  occupation,^^  culti- 


37;  Bradshaw  v.  Emory,  65  Ala.  208;  Eakin 
V.  Brewer,  60  Ala.  579;  Smoot  v.  Lecatt,  1 
itew.  590. 

California. — Stephens  v.  Hambletoii,  ( 1896) 
47  Pac.  51;  Leonard  v.  Flynn,  89  Cal.  535, 
26  Pac.  1097,  23  Am.  St.  Rep.  500. 

Florida. —  Jackson  v.  Haisley,  35  Fla.  587, 
17  So.  631. 

Illinois. —  Bowman  v.  Wettig,  39  111,  416; 
Doe  V.  Herbert,  1  111.  354,  12  Am.  Dec.  192. 

Massachusetts. —  Currier  v.  Gale,  9  Allen 
.522. 

Missouri. — Hall  v.  Gallemore,  138  Mo.  638, 
40  S.  W.  891;  Crockett  v.  Morrison,  11 
Mo.  3. 

Neio  Jersey. —  Den  v.  Morris,  7  N.  J.  L.  6, 
11  Am.  Dec.  508.  And  see  Leport  v.  Todd, 
32  N.  J.  L.  124;  Penton  v.  Sinnickson,  9 
N.  J.  L.  149. 

NeiD  York. —  Smith  v.  Lorillard,  10  Johns. 
338;  Jackson  v.  Hazen,  2  Johns.  22.  See 
Dominy  v.  Miller,  33  Barb.  386;  Jackson  v. 
Harder,  4  Johns.  202,  4  Am.  Dec.  262. 

Fennsylvania. —  Hoey  r.  Furman,  1  Pa. 
St.  295,  44  Am.  Dec.  129. 

Wisconsin. —  Elofrson  v.  Lindsay,  90  Wis. 
203,  63  N.  W.  89. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  33. 

Possession  however  short  is  sufficient.  Pot- 
ter V.  Knowles,  5  Cal.  87. 

Recovery  can  be  had  on  less  period  than 
sufficient  to  bar  a  real  action.  Clarke  v. 
Clarke,  51  Ala.  498. 

Such  a  possession  as  that  trespass  could  be 
maintained  is  requisite  where  plaintiff  has 
field  for  less  than  twenty  years.  Myers  v. 
McMillan,  4  Dana   (Ky.)  485. 

11.  Horbach  v.  Boyd,  64  Nebr.  129,  89 
N.  W.  644.    See  also  infra,  II,  D. 

As  people  of  the  state  cannot  be  disseized, 
they  as  plaintiffs  will  have  title  until  it  is 
shown  to  be  out  of  them,  and  the  presump- 
tion is  that  defendant's  possession  is  not  ad- 
verse, so  that  their  occupancy  of  vacant  and 
unoccupied  lands  will  be  held  in  subordina- 
tion to  the  title.  It  is  sufficient  therefore 
for  plaintiffs  to  show  in  the  first  instance 
that  the  premises  were  vacant  and  unoccu- 
jpied  within  the  period  necessary  to  consti- 
tute  an   adverse   possession   against  them. 

[11,  C,  4,  b] 


People  f.  Van  Rensselaer,  8  Barb.  (N.  Y.) 
189. 

12.  Kline  v.  Johnston,  24  Pa.  St.  72. 

Prior  possession  is  insufficient  against  de- 
fendant, who  came  quietly  and  peaceably 
into  its  possession  as  vacant  land,  except 
plaintiff  has  held  by  an  uninterrupted  ad- 
verse possession  for  the  requisite  period  on 
the  part  of  his  lessors,  or  those  under  whom 
they  claim,  or  unless  a  right  of  possession  is 
shown,  by  the  death  and  seizin  of  some  per- 
son under  whom  they  claim  in  the  manner 
prescribed  by  law.  Moody  v.  McKim,  5 
Munf.   (Va.)  374. 

13.  Ilolloway  v.  Jones,  143  Pa.  St.  564,  22 
Atl.  710. 

14.  Courtney  v.  Turner,  12  Nev.  345. 

15.  Courtney  v.  Turner,  12  Nev.  345;  Mc- 
Farland  v.  Culbertson,  2  Nev.  282. 

16.  Spurlock  V.  Dougherty,  81  Mo.  171. 

17.  Kraft  v.  Carlow,  9  Nev.  20. 

18.  Tidwell  v.  Chiricahua  Cattle  Co.,  (Ariz. 
1898)  53  Pac.  192  (public  lands);  Dodge  v. 
Yates,  76  Cal.  251,  18  Pac.  323  (public 
lands)  ;  Slaughter  v.  Fowler,  44  Cal.  195 
(public  lands)  ;  Southmayd  v.  Henley,  45 
Cal.  101;  Page  v.  O'Brien,  36  Cal.  559; 
Polack  V.  McGrath,  32  Cal.  15;  Douglass  v. 
Puffin,  38  Kan.  530,  *6  Pac.  783.  See  Dick- 
son V.  Marks,  10  La.  Ann.  518. 

In  the  case  of  state  lands  natural  barriers 
will  be  sufficient  in  lieu  of  an  inelosure  by 
fences.  Smith  r.  Hicks,  139  Cal.  217,  72 
Pac.  144. 

Inelosure  of  part  of  a  public  domain  with- 
drawn from  settlement,  and  building  a  house 
within  the  inelosure  is  sufficient.  New  Mex- 
ico, etc.,  P.  Co.  V.  Crouch,  4  N.  M.  141,  13 
Pac.  201. 

It  is  for  the  jury  to  determine  whether 
artificial  barriers  are  sufficient  evidence  of 
ownership,  in  ejectment  for  public  lands 
based  on  prior  possession.  Dodge  v.  Yates, 
76  Cal.  251,  18  Pac.  323. 

Plaintiff  may  avail  himself  of  a  barrier 
which  incloses  other  lands  in  his  possession, 
but  owned  by  third  parties,  in  addition  to 
and  in  the  same  inelosure  with  the  lands  in 
controversy.  Smith  v.  Hicks,  139  Cal.  217, 
73  Pac.  144. 
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vatioii/^  and  making  valuable'-^  and  lasting improvements  are  snfficient."^"^  But 
tlie  property  need  not  always  be  cultivated ;  nor  is  any  particular  kind  of 
inclosure^'^  or  even  any  inclosure  whatever  required  but  in  the  case  of  a  towD 
lot  inclosure  or  occupation  for  some  useful  purpose  is  held  to  be  necessary and 
this  is  true  in  case  of  a  mixed  possession.^*'  It  is  also  decided  that  there  must  be 
a  real  substantial  inclosure  "^^  to  make  out  title  to  lands  by  adverse  possession,  where 
there  is  no  deed  or  other  written  instrument,^^  and  that  actual  improvements  limit 
adverse  possession. 

d.  Possession  of  Part,  Subject  to  certain  qualifications^^  actual  possession 
by  plaintitf  of  a  part  of  the  land  under  a  claim  of  title  to  the  whole  is  sufficient, 
where  the  other  requisite  conditions  as  to  possession  exist,  to  entitle  him  to 
recover  the  entire  tract  of  land  in  dispute ;     especially  so  after  the  period  of 


19.  Tidwell  r.  Chiricahua  Cattle  Co.,  (Ariz. 
1898)  53  Pac.  192  (public  lands)  ;  Hanson  v. 
Stinehoff,  139  Cal.  160,  72  Pac.  913  (public 
land,  river-bed).  See  Dickson  i*.  Marks,  10 
La.  Ann.  518. 

20.  Eakin  v.  Brewer,  60  Ala.  579. 

21.  Redden  v.  Tefft,  48  Kan.  302,  29  Pac. 
157. 

22.  Van  Auken  r.  Monroe,  38  Mich.  725, 
Actual  possession  may  be  gained  by  fenc- 
ing the  land  or  improving  or  cultivating  it 
or  bj  building  upon  it.    Thompson  r.  Bur- 
hans,  79  N.  Y.  93. 

Improvements  made  by  a  disseizor  or  tres- 
passer on  lands  of  another  gives  him  no  title, 
unless  in  case  of  gross  fraud  on  the  part  of 
the  real  owner.  Holtzapple  v.  Phillibaum, 
12  Fed.  Cas.  No.  6,648.  4  Wash.  356. 

23.  Plume  v.  Seward,  4  Cal.  94,  60  Am. 
Dec.  599. 

That  there  were  no  barriers  sufficient  to 
turn  stock  does  not  prevent  recovery.  Smith 
V.  Hicks,  139  Cal.  217,  73  Pac.  144. 

24.  Daubenbiss  %.  White,  (Cal.  1892)  31 
Pac.  360,  public  lands.  Contra,  see  Pendo 
€.  Beakey,  15  S.  D.  344,  89  N.  W.  655. 

A  defendant  in  ejectment  to  recover  a  piece 
of  woodland  adduced  evidence  of  adverse  pos- 
session for  more  than  twenty  years,  and  the 
action  was  discontinued.  Subsequently  plain- 
tiff in  the  action  from  time  to  time  walked 
in  the  wood  and  turned  his  cattle  into  it  in 
order  to  assert  his  alleged  right  and  to  bar 
the  statute  of  limitations.  At  length  he  cut 
down  a  tree  in  the  wood,  whereupon  defend- 
ant filed  a  bill  for  an  injunction.  It  was 
held  that  as  the  result  of  the  action  of  eject- 
ment showed  defendant  to  that  action  to  be 
in  possession  of  the  wood  he  was  entitled  to 
the  injunction  prayed  for.  Stanford  v.  Hurl- 
stone,  L.  R.  9  Ch.  116,  30  L.  T.  Rep.  N.  S. 
140,  22  Wkly.  Rep.  422. 

25.  Pendo  v.  Beakey,  15  S.  D.  344,  349,  89 
N.  W.  655  [citing  Polack  r.  McGrath,  32  Cal. 
15]. 

Whenever  town  lots  are  susceptible  of  in- 
closure there  must  be  an  actual  inclosure  to 
make  out  a  ease  of  adverse  possession.  Gar- 
rett V.  Belmont  Land  Co.,  94  Tenn.  459,  29 
S.  W.  726. 

26.  In  case  of  mixed  possession  actual  in- 
closure is  necessary  to  defeat  the  title  of  the 
real  owner.  Armstrong  r.  Risteau,  5  Md. 
256,  59  Am.  Dec.  115. 


27.  Mere  inclosure  of  a  lot  with  a  brush 
fence  two  to  three  feet  high  without  any 
steps  being  taken  to  subject  the  property  to 
any  use  whatever  is  insufficient  to  maintain 
ejectment.  Hutton  v.  Schumaker,  21  Cal. 
453. 

28.  Lane  v.  Gould,  10  Barb.  (K  Y.)  254; 
Jackson  r.  Oltz,  8  Wend.  (N.  Y.)  440. 

Possession  by  inclosure  to  be  adverse  must 
be  exclusive,  a  real  and  substantial  inclosure, 
an  actual  occupancy,  definite,  positive,  and 
notorious,  when  that  as  a  defense  against  a 
legal  title  and  a  partial  inclosure  leaving 
part  of  the  boundary  open  is  insufficient. 
Parkersburg  Industrial  Co.  v.  Schultz,  43 
W.  Va.  470,  27  S.  E.  255. 

29.  Parkersburg  Industrial  Co.  v.  Schultz., 
43  W.  Va.  470,  27  S.  E.  255. 

30.  Plaintiff  can  recover  for  no  more  than 
that  for  which  he  shows  title.  Johnson  r.. 
Norton,  3  B.  Mon.  (Ky.)  429. 

Where  each  party  is  in  actual  possession 
under  his  own  title,  but  neither  incloses, 
cultivates,  nor  otherwise  actually  occupies 
the  part  included  in  interfering  surveys,  the 
law  adjudges  the  possession  to  the  rightful 
ower.    Sheik  v.  McElroy,  20  Pa.  St.  25. 

Where  the  locus  in  quo  is  so  uncertain 
that  it  is  impossible  to  determine  whether 
defendant's  possession  extends  over  any  part 
of  the  land  claimed  by  plaintiff  he  cannot 
recover.    Morgan  v.  Driggs,  15  La.  451. 

31.  Bowling  r.  Mobile,  etc.,  R.  Co.,  128 
Ala.  550,  29  So.  584;  McKee  v.  Greene,  31 
Cal.  418;  Bowman  v.  Wettig,  39  111.  416; 
Ridgely  v.  Ogle,  4  Harr.  &  M.  (Md.)  123„ 
See  Handlin  v.  H.  Weston  Lumber  Co.,  47 
La.  Ann.  401,  16  So.  955;  McElhinney  v. 
Kraus,  10  Mo.  App.  218;  Schall  v.  Miller,  Z 
Whart.  (Pa.)  250. 

Actual  possession  of  a  part  coupled  with 
acts  of  possession  of  the  remaining  portion 
is  a  constructive  possession  of  the  whole 
tract  in  case  of  public  lands.  Dodge  v.  Yates, 
76  Cal.  251,  18  Pac.  323. 

A  possessio  pedis  of  part  of  a  tract  of  land 
by  him  who  is  legally  entitled  to  the  en- 
tirety carries  with  it  the  possession  to  the 
extent  of  his  legal  rights.  Armstrong  v. 
Risteau,  5  Md.  256,  59  Am.  Dec.  115. 

If  possession  of  part  does  not  carry  the 
whole  tract  or  the  part  in  dispute  it  is  insuf- 
ficient. Thompson  r.  Burhans,  61  N.  Y.  52 
[reversing  61  Barb.  260]. 

[II,  C,  4,  d] 


'38    [15  Cyc] 


EJECTMENT 


limitations;^^  iind  in  the  latter  case  recovery  may  be  liad,  even  tliongh  the  plain- 
tiff has  not  li  ad  ^;^<i^5  of  the  particular  j^art  occupied  by  defendant.^ 
There  are  cases,  Jiowever,  holding  that  recovery  should  be  limited  to  that  portion 
of  which  actual  possession  is  taken.^^  But  this  distinction  has  been  made  :  If  a 
party  does  not  make  his  entry  under  a  proper  title,  his  possession  is  considered 
adverse  only  to  the  portion  actually  occupied;  but  if  he  makes  his  entry  under  a 
conveyance  of  several  adjoining  tracts  his  actual  occupancy  of  a  part  with  a  claim 
of  title  to  the  whole  will  inure  as  an  adverse  possession  of  the  entire  tract.^ 

e.  Possession  of  Ancestor  or  Devisor.  An  heir  or  devisee  is  entitled  to  main- 
tain ejectment,  where  his  ancestor  died  in  possession  of  the  land  under  a  hona 
fide  claim  of  right  ;^°  and  the  actual  possession  and  seizin  of  plaintiff's  ancestor 
at  his  death  casts  the  land  by  descent  on  the  heir  and  gives  him  a  sufficient  title.^'' 


Occupation  of  a  part  marked  by  distinct 
boundaries  will  carry  possession  of  the  whole 
tract.  Plume  v.  Seward,  4  Cal.  94,  60  Am. 
Dec.  599. 

Party's  possession  is  not  confined  to  part 
actually  inclosed.    Castro  x>.  Gill,  5  Cal.  40. 

Possession  is  not  sufficient  against  a  person 
in  possession  of  part  of  the  tract  under  a 
deed  to  the  whole,  Baldwin  t.  Simpson,  12 
Gal.  560. 

Visible  and  exclusive  appropriation  and  use 

of  a 'tract  of  land,  claiming  the  whole  under 
color  of  title,  or  a  deed  purporting  to  con- 
vey the  whole,  is  in  law  an  actual  posses- 
sion of  the  entire  tract,  except  so  far  as  ad- 
verse possession  may  exist.  Keith  r.  Keith, 
104  111.  397. 

Where  the  grantee  under  a  quitclaim  en- 
ters and  improves  a  part,  the  possession  of 
the  residue  continuing  in  the  grantor  the 
possession  of  the  grantor  is  the  possession  of 
the  grantee  and  the  latter  may  maintain 
ejectment.  Jackson  r.  Hubble,  1  Cow. 
(N.  Y.)  613. 

Where  plaintiff's  grantors  had  had  posses- 
sion of  a  part  and  entered  into  possession  of 
the  whole  they  can  recover.  McKibben  r. 
Newell,  41  111.  461. 

32.  Kerr  v.  Elliott,  61  N.  C.  601:  Gregg 
1-.  Tesson,  1  Black  (U.  S.)  150,  17  L.  ed. 
74. 

33.  Smith  v.  Bryan,  44  N.  C.  180. 

34.  Slaughter  v.  Fowler,  44  Cal.  195; 
Thompson  i'.  Burhans,  79  N.  Y.  93  {reversing 
15  Hun  580,  and  disapproving  Woods  v. 
Banks,  14  N.  H.  101]  ;  Davis  v.  Butterbach, 
2  Yeates  (Pa.)  211.  See  People  t\  Van 
Rensselaer,  9  N.  Y.  291 ;  Barnhart  r.  Pettit, 
22  Pa.  St.  135. 

By  Mexican  and  common  law  possession 
does  not  extend  beyond  the  bounds  of  actual 
occupation,  if  plaintiff  had  no  color  of  title. 
Suuol  V.  Hepburn,  1  Cal,  254.  See  Wick- 
liffe  r.  Ensor,  9  B.  Mon.  (Ky.)  253. 

Naked  possession  as  a  foundation  of  an 
adverse  claim  cannot  be  extended  beyond  the 
limits  of  actual  occupation.  Joy  v.  Stump, 
:i4  Oreg.  361,  12  Pac.  929. 

Original  division  and  possession  under  it 
controls,  when  possessed  distinctly  thereunder 
for  thirty  years,  even  though  it  is  subse- 
quently ascertained  that  one  part  had  more 
land  than  the  other.  Jackson  r.  Long,  7 
Wend.  (N.  Y.)  170. 
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Right  acquired  depending  on  actual  adverse 
possession  extends  onlj^  to  the  lands  actually 
occupied  and  draws  to  it  no  constructive  pos- 
session.   Ryan  v.  Kilpatrick,  66  Ala.  332. 

35.  Dills  f.  Hubbard,  21  111.  328. 

36.  Watkins  v.  Nugen,  118  Ga.  372,  45 
S.  E.  260;  Wolfe  v.  Baxter,  86  Ga.  705,  13 
S.  E.  18;  Bagley  v.  Kennedy,  85  Ga.  703,  11 
S.  E.  1091:  Covert  v.  Morrison,  49  Mich.  133, 
13  N.  W.  390;  Maltonner  r.  Dimmick.  4 
Barb.  (N.  Y.)  566;  Ludlow  v.  McBride,  3 
Ohio  240.  See  Enders  i\  Sternbergh,  52  Barb. 
(N.  Y.)  222  [reversed  in  2  Abb.  Dec.  31,  1 
Keyes  264,  33  How.  Pr.  464]. 

If  a  person  to  whom  a  particular  estate  is 
given  by  will  for  his  life  takes  possession  and 
is  allowed  to  keep  as  part  of  that  estate 
something  not  strictly  belonging  to  it  he  can- 
not set  up  a  title  as  gained  by  adverse  posses- 
sion against  the  remainder-man.  Anstee  v. 
Nelms,  1  H.  &  N.  225,  26  L.  J.  Exch.  5,  4 
Wkly.  Rep.  612. 

That  devisor's  grantor  was  not  in  posses- 
sion at  the  time  of  the  grant  is  immaterial. 
Jones  V.  Bland,  112  Pa.  St.  176,  2  Atl.  541. 

Where  the  grantor  delivers  possession  to 
the  grantee,  the  grantor's  heirs  cannot  re- 
cover the  land  against  one  in  possession  hold- 
ing title  under  said  grantee.  Miller  v.  Hol- 
man,  1  Grant  (Pa.)  245. 

Where  there  is  adverse  possession,  an  heir 
at  law  who  has  never  entered  cannot  make  a 
conveyance  so  as  to  enable  his  vendee  to  re- 
cover in  ejectment.  Doe  v.  Grant,  3  U.  C 
Q.  B.  O.  S.  511. 

37.  Boynton  v.  Brown,  67  Ga.  396;  Spears 
f.  Burton,  31  Miss.  547.  See  also  Robinoe 
V.  Doe,  6  Blackf.  (Ind.)  85. 

One  claiming  title  by  descent  to  lands  wild 
and  unoccupied  when  his  title  accrued  may 
maintain  ejectment  on  the  seizin  of  his  an- 
cestor. Wilson  V.  Betts,  4  Den.  (X.  Y.) 
201. 

Titles  to  military  bounty  lands  were  vested 
in  the  officers  and  soldiers  at  the  time  of 
their  respective  deaths,  without  reference 
to  the  period  of  issuing  the  letters  patent, 
and  such  soldier  might  devise  the  land  to 
his  father,  and  the  same  statute  as  to  such 
titles  would  vest  the  lot  in  his  father  as 
heir  at  law  to  his  son,  the  patentee,  and  al- 
though an  adverse  title  would  invalidate  the 
devise,  it  would  not  prevent  the  descent,  and 
the  father,  being  plaintiff's  grantor,  plaintiff 
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So  plaintiff  as  lieir  and  holder  of  the  legal  title  is  entitled  to  possession.^  The 
title  of  plaintiff's  intestate  may  also  be  validly  derived  from  an  adverse  posses- 
sion,^^ and  heirs  may  enforce  an  adverse  possession  under  color  of  title.'^^  Again 
partition  proceedings  may  be  such  an  open  declaration  of  right  to  possession  by 
agents  of  the  heirs  of  former  owners  as  to  be  tantamount  to  an  occupation  by  the 
heirs  tliemselves,  through  whom  plaintiff  in  ejectment  claims  title.*^  But  one 
should  not  rely  on  a  title  as  heir  to  the  remainder,  where  his  title  must  be  traced 
to  the  current  life-estate.'^^  And  if  the  paramount  title  is  left  outstanding  in  the 
heirs  of  intestate  they  alone  and  not  plaintiff  can  recover,  where  the  latter  is  not 
in  privity  with  them.^^ 

f.  Aggregating  Different  Possessions  and  Acts.  Possession  of  one  who  is 
legally  entitled  to  the  entire  land  cannot  be  barred  by  adding  together  the 
different  possessions  and  acts  of  defendant  at  long  intervals,  so  as  to  make  out  the 
period  requisite  for  adverse  possession.*^ 

g.  Tacking.  The  possession  of  the  mortgagor,  continuing  by  the  mortgagee's 
permission,  is  to  be  considered  the  possession  of  the  mortgagee  ;  so  that  w^iere 
the  latter  could  recover  his  deed  assigning  the  mortgage  will  enable  the  assignee 
to  recover  in  ejectment  in  like  manner."^^ 

5.  Record  or  Paper  Title  —  a.  Chain  of  Title  From  Government  or  Grantor. 
Where  plaintiff'  seeks  to  recover  on  a  record  or  paper  title  he  must  show  a  regular 
chain  of  title  from  the  government  or  from  some  grantor  in  possession.'^'  Some 
grantor  must  be  shown  to  have  been  in  possession  claiming  title  to  tlie  premises 


was  entitled  to  recover  the  land  in  ejectment. 
Smith  V.  Van  Dursen,  15  Johns.  (N.  Y.)  343. 

38.  Howard  v.  Murray,  203  Pa.  St.  464,  53 
Atl.  342. 

Although  the  ancestor  has  a  life-estate 
only,  yet  plaintiff  may  sufficiently  perfect  his 
title  by  deeds  from  other  heirs,  including  the 
reversion,  so  that  he  maintain  ejectment. 
Harrelson  i\  Sarvis,  39  S.  C.  14,  17  S.  E.  368. 

Right  of  entry  by  heir  of  one  without  legal 
capacity  is  legal  and  perfect,  without  any 
restitution  of  the  consideration  paid  to  the 
ancestor.  Wall  r.  Hill,  1  B.  Mon.  (Ky.) 
290,  36  Am.  Dec.  578.  The  title  of  the  heirs 
in  such  case  is  legal  and  not  equitable,  and 
where  the  deed  of  the  ancestor  is  void  and 
rot  voidable,  on  the  ground  of  the  ancestor's 
insanity,  the  heirs  take  legal  title  by  de- 
scent. Brown  v.  Freed,  43  Ind.  253.  But  that 
a  deed  is  voidable  merely  see  Nichol  v. 
Thomas,  53  Ind.  42;  Moran  v.  Moran,  106 
Mich.  8,  63  N.  W.  989,  58  Am.  St.  Rep. 
462. 

39.  Baum  v.  Roper,  132  Cal.  42,  64  Pac. 
128. 

Plaintiff  may  show  that  the  ancestor  under 
whom  he  claims  title  as  heir  died  in  posses- 
sion, and  that  his  possession  was  continued 
by  a  tenant  of  the  heirs  until  title  by  adverse 
possession  was  perfected,  as  against  a  de- 
fendant who  has  no  title  and  is  a  mere  in- 
truder. Beam  v.  Gardiner,  18  Pa.  Super.  Ct. 
245. 

40.  Hall  t\  Caperton,  87  Ala.  285,  6  So. 
388.  See  Stephens  r.  Arnold,  35  S.  W.  437, 
18  Ky.  L.  Rep.  72. 

Mere  possession  for  more  than  twenty 
years  confers  upon  the  possessor  a  prima 
facie  heritable  and  devisable  interest  in  fee 
therein,  good  against  all  the  world,  but  the 
true  owner  of  the  soil ;  and  the  devisee  in  fee 
of  such  possessor  may  maintain  ejectment 


against  any  person  whose  title  is  founded 
merely  on  subsequent  adverse  possession  for 
less  than  twenty  years.  Asher  v.  VVhitlock, 
L.  R.  1  Q.  B.  1,  11  Jur.  N.  S.  925,  35  L.  J. 
Q.  B.  17,  13  L.  T.  Rep.  N.  S.  254,  14  Wkly. 
Rep.  26. 

Right  of  heirs  to  show  title  by  adverse  pos- 
session is  not  limited  to  possession  by  their 
intestate.  Alexander  r.  Gibbon,  118  N.  C. 
796,  24  S.  E.  748,  54  Am.  St.  Rep.  757. 

41.  Troth  V.  Smith,  68  N.  J.  L.  36,  52  Atl. 
243. 

42.  Wells  r.  Steckelberg,  52  Nebr.  597,  72 
N.  W.  865,  66  Am.  St.  Rep.  529. 

43.  Oetgen  v.  Ross,  54  111.  79. 

44.  Armstrong  v.  Risteau,  5  Md.  256,  59 
Am.  Dec.  115.  But  see  Hamilton  v.  leard, 
114  N.  C.  532,  19  S.  E.  607,  where  it  is  held 
that  in  order  to  show  a  grant  from  the  state 
it  is  not  necessary  to  show  continuous  and 
unceasing  possession,  and  a  break  of  a  few 
years  in  the  chain  of  title  is  iiot  fatal  where 
in  the  aggregate  the  actual  possession  has 
extended  over  the  statutory  period. 

45.  Chapman  x.  Armistead,  4  Munf.  (Va.) 
382. 

46.  Title  by  prior  or  adverse  possession 

supporting  right  to  recover  see  supra,  II,  C, 
4;  and  Harrelson  v.  Sarvis,  39  S.  C.  14,  17 
S.  E.  368.  See  also  Plummer  v.  Lane,  4  Harr. 
&  M.  (Md.)  72,  1  Am.  Dec.  395;  Morris  v. 
Brooke,  25  Alb.  L.  J.  90;  Hubbard  v.  God- 
frey, 100  Tenn.  150,  47  S.  W.  81. 

47.  Alabama. —  Jackson  Lumber  Co.  v.  Mc- 
Creary,  137  Ala.  278,  34  So.  850;  Florence 
Bldg.,  etc.,  Assoc.  v.  Schall,  107  Ala.  531,  18 
So.  108. 

California. —  Payne  v.  Treadwell,  5  Cal. 
310. 

Delaware. —  Morris  v.  Brooke,  25  Alb.  L.  J. 
90. 

Florida. — Florida  Southern  R.  Co.  v.  Burt, 
[II,  C,  5,  a] 
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at  or  about  the  time  liis  deed  in  the  chain  of  title  was  made.'*^  It  follows  there- 
fore that  if  the  person  from  whom  plaintiff  claims  never  entered  on  or  claimed 
the  land,  and  no  other  person  in  plaintiff's  chain  of  title  ever  had  any  title  or 


36  Fla.  497,  18  So.  581;  Dubois  v.  Holmes, 
20  Fla.  834. 

Georgia. —  Fletcher  v.  Perry,  97  Ga.  368, 
23  S.  E.  824 ;  Jones  v.  Sullivan,  33  Ga.  486. 

Indiana. —  Peck  v.  Louisville,  etc.,  R,.  Co., 
101  Ind.  366;  Brandenburg  v.  Seigfried,  75 
Ind.  568;  Smith  v.  Bryan,  74  Ind.  515.  But 
see  Wood  v.  West,  1  Blackf.  133. 

Kentucky. —  Bailey  v.  Tygart  Valley  Iron 
Co.,  10  S.  W.  234,  10  Ky.  L.  Rep.  676. 

Maryland. —  Mitchell  v.  Mitchell,  1  Md.  44 ; 
Wood  V.  Grundy,  3  Harr.  &  J.  13;  Plummer 
V.  Lane,  4  Harr.  &  M.  72,  1  Am.  Dec.  395. 

Missouri. —  Harvey  v.  Anderson,  129  Mo. 
206,  31  S.  W.  592. 

New  Jersey. —  Troth  v.  Smith,  68  N.  J.  L. 
36,  52  Atl.  243. 

New  York. —  Ames  v.  Harper,  48  Barb. 
56. 

Pennsylvania. —  BonafFon  v.  Peters,  134  Pa. 
St.  180,  19  Atl.  499 ;  Muhlenberg  v.  Drucken- 
miller,  103  Pa.  St.  631;  Hoak  v.  Long,  10 
Serg.  &  R.  9. 

South  Carolina. —  Geiger  v.  Kaigler,  15 
S.  C.  262. 

Tennessee. —  Hubbard  v.  Godfrey,  100  Tenn. 
150,  47  S.  W.  81 ;  Cannon  v.  Phillips,  2  Sneed 
211. 

Virginia. —  Tabb  v.  Baird,  3  Call  475. 

United  States. —  Florida  Southern  R.  Co.  v. 
Loring,  51  Fed.  932,  2  C.  C.  A.  546. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  47. 

SuflScient  or  prima  facie  title  is  shown: 
Where  the  grantee  traces  a  legal  title  to  a 
public  officer  holding  it  as  trustee.  Smith  v. 
Pipe,  3  Colo.  187.  Where  a  society  holding 
land  for  a  particular  use  traces  through  a 
release  and  partition  from  another  like  so- 
ciety holding  under  grant  from  town,  which 
holds  under  grant  from  state.  Hanchett  v. 
King,  4  Day  (Conn.)  360.  Where  there  is 
a  joint  demise  by  several  heirs.  Robinoe  v. 
Colwell,  6  Blackf.  (Ind.)  85.  Where  title 
is  traced  through  an  auction  sale  for  the  pay- 
ment of  debts,  by  devisees  under  a  will  so 
directing,  to  the  testator.  Keys  v.  Golds- 
borough,  2  Harr.  &  J.  (Md.)  369.  Where 
title  to  a  lot  in  a  former  pueblo  in  Sail 
Francisco  is  deraigned  from  that  city.  Scale 
v.  Mitchell,  5  Cal.  401.  Where  sufficient 
title  in  one  lessor  is  shown.  Martin  v.  An- 
derson, 21  Ga.  301.  Where  in  ejectment  by 
heirs  of  a  donor  under  deed  of  gift  no  other 
title  is  shown  in  the  ancestor  than  the  exe- 
cution of  the  deed  of  gift  and  entry  and  hold- 
ing thereunder.  Yonn  v.  Pittman,  82  Ga. 
637,  9  S.  E.  667.  Where  the  testator's  wife 
is  devisee  and  traces  title  to  her  husband's 
grantor  and  shows  that  he  took  possession 
and  treated  the  land  as  his.  De  Witt  v.  Brad- 
bury, 94  111.  446.  Where  deeds  comprise 
conveyances  from  one  in  possession  for  many 
years.  Hoban  v.  Cable,  102  Mich.  206,  60 
N.  W.  466.  Where  the  grantor  is  a  tenant 
in  common,  even  though  he  conveyed  by 
metes  and  bounds.    Crook  v.  Vandevoort,  13 

[II,  C,  5,  a] 


Nebr.  505,  14  N.  W.  470.  Where  conveyances 
are  shown  to  one  in  possession  and  to  his 
grantor,  and  plaintiff  also  has  actual  or  con- 
structive possession.  Doherty  v.  Matsell,  1 1 
N.  Y.  Civ.  Proc.  392. 

Sufficient  title  is  not  shown:  Where  suit 
is  brought  without  authority  of  trustees  of  a 
church  by  a  college  which  had  deeded  to  the 
church.  Central  Female  College  v.  Persons, 
51  Ga.  486.  Where  the  title  is  claimed  under 
a  commissioner's  deed  and  it  is  not  shown 
that  they  were  duly  appointed.  Short  v.  Clay, 
1  A.  K.  Marsh.  (Ky.)  371.  Where  plaintiff 
claims  under  two  leases,  and  one  lessor  has 
conveyed  his  title  and  the  other  is  barred 
by  a  former  recovery.  Dearmond  v.  Roe,  30 
Ga.  032.  Where  land  is  shown  to  have  been 
dedicated,  but  by  whom  or  how  does  hot  ap- 
pear. Hillman  v.  White,  44  S.  W.  Ill,  19 
Ky.  L.  Rep.  1682.  Where  plaintiff  claims 
under  a  deed  which  was  never  recorded 
from  a  grantor  after  the  latter  had  obtained 
the  grant,  and  defendant  was  in  possession 
under  a  deed  from  the  same  grantor  before 
the  latter  obtained  his  grant.  Dudley  /". 
Bradshaw,  29  Ga.  17.  Where  the  deed  to 
plaintiff's  grantor  included  land  to  which 
his  grantor  had  no  title,  and  the  former  had 
exercised  no  acts  of  possession  and  had  no 
claim  of  title  or  right  of  possession.  Wheeler 
V.  Barre  School  Dist.  No.  13,  64  Vt.  184,  26 
Atl.  1094. 

If  the  action  is  based  on  a  state  title  to 
forfeited  lands,  the  state  must  have  a  valid 
title  and  plaintiff's  deed  must  have  been 
registered.  Gatlin  v.  Hutchinson,  36  La.  Ann, 
350. 

Regular  paper  title  is  sufficient  in  the  ab- 
sence of  a  better  one  in  defendant.  Gordon 
V.  Kerr,  10  Fed.  Cas.  No.  5,611,  1  Wash. 
322. 

Recovery  can  be  had  only  from  the  date  of 

the  deed.  Slaughter  v.  McBride,  69  Ala. 
510. 

Title  need  not  be  shown  out  of  proprie- 
taries, in  ejectment  against  any  other  than 
the  proprietary  or  one  claiming  under  him, 
if  a  right  of  entry  be  proved.  Allen  v.  Lvons, 
1  Fed.  Cas.  No.  227,  2  Wash.  475. 

When  it  becomes  necessary  to  connect  re- 
citals in  a  patent  with  an  antecedent  estate 
the  titles  to  such  estate  must  be  produced,  as 
the  recitals  give  no  right  of  action,  antecedent 
to  the  date  of  the  patent.  Jones  v.  Inge.  ") 
Port.  (Ala.)  327. 

48.  Hines  v.  Chancey,  47  Ala.  637;  Flor- 
ida Southern  R.  Co.  v.  Burt,  36  Fla.  497,  18 
So.  581;  Bartow  v.  Draper,  5  Duer  (N.  Y.) 
130. 

A  perfect  chain  of  title  without  proof  that 
the  parties  to  the  deed  had  possession  will  not 
establish  title  in  plaintiff  against  adverse 
claimants  in  possession.  New  York  Cent., 
etc.,  R.  Co.  V.  Brennan,  12  N.  Y.  App.  Div. 
103,  42  N.  Y.  Suppl.  529.  And  see  Dohertv 
V.  Matsell,  11  N.  Y.  Civ.  Proc.  392. 
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possession,  plaintiff  cannot  recover.'^^  Nevertheless  tliere  are  exceptions  to  the 
above  riile,^*^  as  where  there  is  a  common  source,  or  where  defendant  is  estopped 
to  deny  plaintiff's  title,^^  or  where  plaintiff  goes  back  far  enough  to  show  a  better 
title  than  that  of  the  tenant.^'^  Again  the  rule  is  held  not  to  apply  as  against  one 
wrongfully  in  possession.^^ 

b.  Character  and  Requisites  of  Instrument  or  Title  Deraigned  —  (i)  In  Gene- 
ral. In  order  to  maintain  ejectment  the  instrument  relied  on  or  title  deraigned 
must  be  sufficiently  valid  aiid  paramount  or  superior  to,  older,  or  better  than 
defendant's.^^    It  is  also  decided  that  ejectment  may  be  based  upon  a  quitclaim 


49.  Sanger  v.  Merritt,  120  N.  Y.  109,  24 
N.  E.  386.    See  also  Eels  v.  Day,  4  Conn.  95. 

50.  Ahern  v.  White,  39  Md.  409. 
Patentee  of  swamp  lands  need  not  show 

chain  of  title  from  the  United  States.  Nitche 
V.  Earle,  117  Ind.  270,  19  N.  E.  749. 

51.  G^iger  v.  Kaigler,  15  S.  C.  262. 
Plaintiff  and  defendant  claiming  title  from 

common  source  see  infra,  II,  C,  8. 

Where  defendant  has  never  been  in  posses- 
sion, plaintiff  must  connect  himself  with  gov- 
ernment title  or  with  some  grantor  who  was 
the  common  source  of  title.  Slauson  v.  Good- 
rich Transp.  Co.,  99  Wis.  20,  74  N.  W.  574, 
40  L.  R.  A.  825. 

52.  Hatch  v.  BroAvn,  63  Me.  410.  See  also 
Ahern  v.  White,  39  Md.  409. 

53.  Goodwin  v.  Markwell,  37  Fla.  464,  19 
So.  885.    And  see  supra,  II,  C,  1,  c;  II,  C,  4. 

54.  Alabama. —  Wilson  v.  Glenn,  62  Ala. 
28;  Tarver  v.  Smith,  38  Ala.  135. 

California. —  Leonard  v.  Darlington,  6  Cal. 
123;  Sunol  v.  Hepburn,  1  Cal.  254. 

(?eorgria.— Heard  v.  Palmer,  72  Ga.  178. 

Maryland. —  Owings  v.  Norwood,  2  Harr. 
&  J.  96. 

Michigan. —  Greenop  r.  Wilcox,  85  Mich. 
49,  48  N.  W.  47 ;  Campau  r.  Campau,  37  Mich. 
245. 

Missouri. —  Barnum  v.  Cook,  4  Mo.  App. 
590. 

North  Carolina. —  Mercer  v.  Halstead,  44 
N.  C.  311. 

Pennsylvania. —  Grant  v.  Levan,  4  Pa.  St. 
393;  Hamilton  v.  McCulloch,  Add.  272. 

West  Virginia. —  Witten  r.  St.  Clair,  27 
W.  Va.  762. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  53. 
See  also  supra,  II,  C,  1,  a. 

If  the  lessor  was  dead  at  the  date  of  the 
demise  plaintiff  has  no  sufficient  title.  Good- 
title  V.  Roe,  20  Ga.  135;  Coleman  v.  Mab- 
berly,  3  T.  B.  Mon.  (Ky.)  220.  See  Connor 
V.  Bradley,  1  How.  (U.  S.)  211,  11  L.  ed. 
105;  Baylor  f.  Neff,  3  Fed.  Cas.  No.  1,143, 
3  McLean  302. 

Where  the  demise  is  from  an  administrator 
appointed  by  a  court  without  jurisdiction  to 
grant  letters  title  is  not  sufficient.  Goodtitle 
V.  Roe,  20  Ga.  135. 

Where  the  instrument  is  a  transfer  not 
under  seal,  by^a  Creek  Indian  of  his  reserva- 
tion under  the  treaty  of  1832,  it  is  insufficient, 
even  though  approved  by  the  president.  Dil- 
lingham V.  Brown,  38  Ala.  311.  But  see 
Long  V.  McDougald,  23  Ala.  413. 

Instrument  or  title  is  sufficiently  valid: 
Where  there  is  possession  under  a  defective 


deed,  executed,  acknowledged,  and  delivered. 
Brashear  v.  Hewitt,  4  Harr.  &  M.  (Md.) 
222.  Where  plaintiff  is  not  a  purchaser  for 
a  valuable  consideration.  Hardwick  v.  Jones, 
65  Mo.  54.  Where  the  deed  expresses  a  nom- 
inal consideration.  Rockwell  v.  Brown,  54 
N.  Y.  210;  Meakings  v.  Cromwell,  2  Sandf. 
(N.  Y.)  5i2.  But  contra,  where  it  is  with- 
out any  consideration.  Catlin  Coal  Co.  v. 
Lloyd,  180  111.  398,  54  N.  E.  214,  72  Am.  St. 
Rep.  216.  See  also  the  following  decisions 
holding  that  an  instrument  or  title  de- 
raigned is  valid.  Gunn  v.  Wades,  65  Ga.  537 ; 
Doe  V.  Roe,  30  Ga.  553;  Taylor  v.  Young,  48 
Mich.  268,  12  N.  W.  208;  Crane  v.  Reeder,  21 
Mich.  24,  4  Am.  Rep.  430 ;  Canoy  v.  Troutman, 
29  N.  C.  155;  Gwyn  v.  Stokes,  9  N.  C.  235; 
Doe  V.  McKnight,  2  N.  Brunsw.  376. 

If  the  intent  of  a  statute  is  to  enable  a 
grantee  to  avail  himself  of  a  valid  title  in  his 
grantor,  which  title  overreaches  the  right  of 
an  adverse  possessor  and  bars  him  from  ob- 
jecting that  plaintiff  has  parted  with  his 
title,  such  statute  will  not  apply  to  a  grantee 
under  an  executor's  deed  under  an  invalid 
power  of  sale,  void  by  reason  of  adverse  pos- 
session of  third  parties  at  the  time  of  its 
execution,  and  such  grantee  cannot  recover. 
Chamberlain  v.  Taylor,  105  N.  Y.  185,  11 
N.  E.  625,  26  N.  Y.  Wkly.  Dig.  478,  105 
N.  Y.  630,  11  N.  E.  630.  See  further  as  to 
the  construction  of  the  instrument  with  ref- 
erence to  its  validity  and  sufficiency  Shilk- 
necht  V.  Eastburn,  2  Gill  &  J.  (Md.)  114; 
Midland  Min.  Co.  v.  Lehigh  Valley  Coal  Co., 
196  Pa.  St.  444,  20  Atl.  634. 

Ejectment  cannot  be  maintained  on  written 
assignment,  not  under  seal,  of  all  tenant's 
right,  title,  and  interest  in  the  premises,  it 
not  being  shown  that  he  had  any,  or  if  so 
what  his  interest  was.  Doe  v.  Hodgson, 
(East  T.)  3  Vict. 

55.  See  supra,  II,  C,  1,  c. 

56.  Alabama. —  Hair  v.  Grigsby,  18  Ala.  45. 
California. —  Irwin  v.  Towne,  42  Cal.  326. 
Indiana. —  Hastings    v.   Brooker,   98  Ind. 

158. 

Kansas. —  Sarver  v.  Beal,  36  Kan.  555,  13 
Pac.  743. 

Kentucky. —  Coleman  v.  Talbot,  2  Bibb 
129,  4  Am.  Dec.  687 ;  Talbot  v.  Callowav, 
Hard.  35. 

Missouri. —  Farrar  v.  Heinrich,  86  Mo.  521. 

Nebraska. —  Methodist  Protestant  Church 
V.  Johnson,  22  Nebr.  163,  34  N.  W.  221. 

New  York. —  Baker  v.  Johns,  38  Hun  625. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  53 
ct  seq. 

[II,  C,  5,  b,  (I)] 


42    [15  Cyc] 


EJECTMENT 


deed,  where  the  grantor  could  have  maintained  the  action ;  ^'  upon  an  unrecorded 
deed,  where  such  facts  are  shown  as  are  sufficient  to  have  put  any  one  who  was 
deaHng  with  the  estate  on  inquiry  upon  a  deed  by  a  husband,  which  conveys 
a  sufficient  interest  in  his  wife's  land  or  upon  a  deed  by  a  husband  and  wife 
jointly  of  her  lands,  even  though  the  latter's  acknowledgment  is  defective.^ 

(ii)  Title  Based  on  Judgment^  Decree^  or  Process.  A  sufficient  title 
may  be  based  upon  a  valid  judgment  a  judgment  in  favor  of  plaintiff's 
ancestor ;  an  authorized  decree ;  a  possession  based  upon  a  satisfaction  of  a 
judgment  under  an  agreement  a  creditor's  momentary  seizin  of  land  under  a 
isvy,^^  a  title  acquired  at  a  lawful  judicial  sale^^  or  under  a  sheriff's  deed®^  to  an 


57.  Rego  V.  Van  Pelt,  65  Cal.  254,  3  Pac. 
867;  Lawrence  v.  Ballon,  37  Cal.  518; 
Downer  v.  Smith,  24  Cal.  114;  Sullivan  v. 
Davis,  4  Cal.  291.  See  also  Robinson  v. 
Cahalan,  91  Ala.  479,  8  So.  415. 

58.  Clark  v.  Morris,  22  111.  434.  Compare 
Armstrong  v.  White,  10  La.  Ann.  607. 

Lost  deed  never  recorded  is  sufficient. 
Blackburn  v.  Blackburn,  8  Ohio  81.  See  also 
Donaldson  v.  Williams,  50  Mo.  407.  But  see 
Wynn  v.  Cory,  43  Mo.  301. 

Where  the  deed  before  recording  was  re- 
taken and  destroyed  by  the  grantor,  without 
the  consent  of  the  grantee,  under  whom 
plaintiff  claims,  ejectment  lies.  Jennings  v. 
Reevis,  101  N.  C.  447,  7  S.  E.  897. 

59.  Chambers  v.  Handley,  3  J.  J.  Marsh. 
(Ky.)  98;  McClain  v.  Greeg,  2  A.  K.  Marsh. 
(Ky.)  454;  Bryan  v.  Wear,  4  Mo.  106.  See 
Turner  v.  Patterson,  5  Dana  (Ky.)  292. 

60.  Wilson  V.  Albert,  89  Mo.  537,  1  S.  W. 
209.  See  Mercer  v.  Watson,  1  Watts  (Pa.) 
330. 

61.  Willoby  v.  Raiden,  113  Ga.  85,  38  S.  E. 
314. 

Plaintiff  must  show  some  right,  title,  or 
interest  in  the  judgment  debtor.  Jackson  v. 
Town,  4  Cow.  (N.  Y.)  599,  15  Am.  Dec.  405. 

Summary  judgment  is  sufficient.  McPher- 
son  V.  McCoy,  13  N.  C.  391. 

Void  judgment  in  partition  is  insufficient. 
Jackson  v.  Brown,  3  Johns.  (N.  Y.)  459. 

Where  the  judgment  is  based  upon  an  at- 
tachment erroneously  stating  creditor's  chris- 
tian name  the  grantee  of  the  judgment 
debtor,  taking,  while  the  land  is  under  at- 
tachment, cannot  recover  from  the  grantee  of 
the  judgment  creditor,  the  judgment  and  levy 
never  having  been  set  aside.  Emerson  v.  Col- 
lamore,  33  Me.  581.  And  compare  Schwartz 
V.  Cowell,  71  Cal.  306,  12  Pac.  252. 

62.  Cagger  v.  Lansing,  64  N.  Y.  417. 

63.  Ackley  v.  Dygert,  33  Barb.  (N.  Y.) 
176. 

Although  the  decree  of  foreclosure  is  the 

basis  of  plaintiff's  title,  he  is  not  limited  to 
a  writ  of  assistance,  but  may  bring  eject- 
ment even  though  the  court  refuses  such 
writ.  Dickey  v.  Gibson,  121  Cal.  276,  53  Pac. 
704. 

Conveyance  by  commissioners  under  a  de- 
cree is  sufficient  (Logan  v.  Steele,  7  T.  B. 
Mon,  (Ky. )  101),  unless  too  long  a  time 
elapses  before  the  commissioners  exercise 
their  authority  (Schrader  v.  Peach,  77  111. 
015). 

[II,  C,  5.  b.  (l)] 


Decree  is  insufficient  where  it  orders  con- 
veyance to  plaintiff  (Nelson  v.  Triplett,  81 
Va.  236)  or  where  it  is  against  one  not  a 
party  to  the  action  and  who  has  legal  title 
(Eaton  V,  Smith,  19  Wis.  537). 

Parol  partition  setting  off  the  share  of  the 
absent  party  enables  the  latter  to  maintain 
ejectment  against  one  who  had  it  allotted  to 
himself,  even  though  the  action  is  brought 
after  sixteen  years.  McMahan  v.  McMahan, 
13  Pa.  St.  376,  53  Am.  Dec..481. 

When  the  decree  is  to  perform  certain  acts 
and  they  are  performed,  ejectment  lies 
thereon  against  a  stranger.  Rood  v.  Wil- 
lard,  Brayt.  (Va.)  66. 

When  the  ejectment  is  based  upon  a  legal 
and  not  an  equitable  title  in  case  of  the  fore- 
closure of  a  mortgage  and  of  a  tax  lien  see 
Cole  V.  Rice,  74  Conn.  680,  51  Atl.  1083. 

Where  the  decree  leaves  the  life-estate  in 
the  husband  in  his  wife's  hands,  but  divests 
his  legal  title  in  trust  for  his  children,  he 
still  has  a  possessory  interest  for  life  suffi- 
cient to  maintain  ejectment.  Towns  v.  Towns, 
121  Ala.  422,  25  So.  715. 

Where  a  partition  decree  is  taken  against 
unknown  owners,  as  confessed,  and  partition 
made  and  confirmed,  unknown  owners  of  the 
residue  cannot  bring  ejectment  against  plain- 
tiff in  partition  for  the  part  assigned  to  him. 
Sharp  V.  Pratt,  15  Wend.  (N.  Y.)  610. 

64.  Knox  V.  Easton,  38  Ala.  345. 

65.  Sticknev,  etc.,  Coal  Co.  v.  Goodwin,  95 
Me.  246,  49  Atl.  1039,  85  Am.  St.  Rep.  408. 

66.  Isler  v.  Koonce,  81  N.  C.  378.  See 
Siglar  V.  Malone,  3  Humphr.  (Tenn.)  16. 

Although  a  trustee  sells  lands  under  a  de- 
cree he  may  recover  so  much  of  the  land  as 
is  not  embraced  in  the  deeds  or  to  which  he 
shows  a  right  or  title.  Baltimore,  etc.,  R. 
Co.  V.  Gould,  67  Md.  60,  8  Atl.  754. 

Holder  under  a  trust  deed  given,  after  re- 
versal on  appeal,  by  a  defendant  in  the  ac- 
tion, cannot  maintain  ejectment  against  a 
purchaser  at  a  second  judicial  sale,  the 
former  having  taken  with  notice  of  lis 
pendens.  Real  Estate  Sav.  Inst.  v.  Col- 
lonious,  63  Mo.  290. 

Where  the  court  orders  a  sale  and  the 
master  makes  the  deed  to  the  purchaser  who 
sells  tO'  another,  tenants  in  common  at  whose 
instance  the  order  was  made  cannot  main- 
tain ejectment  against  such  third  person. 
Beard  v.  Hall,  63  N.  C.  39. 

67.  Clute  V.  Emmerich,  99  N.  Y.  342,  2 
N.  E.  6  [affirming  26  Hun  10]. 
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ancestor ;  a  purchase  under  process  at  a  sheriff's  sale,  provided  sucli  process  is 
regular  and  not  void;^^  or  a  purchase  under  execution.™  But  parties  claiming 
under  judgment  grantees  must  have  had  prior  possession  as  against  defendant  in 
])ossession.'^ 

6.  Equitable  Title —  a.  In  General.  Ejectment  cannot  be  maintained  upon 
a  mere  equitable  title  ; ' '  nor  can  a  recovery  be  had  in  such  action  where  the  only 


Sheriff's  certificate  of  a  sale  and  convey- 
ance of  land,  or  of  improvements  thereon, 
unwarranted  by  any  law  or  order  or  process 
of  any  court  conveys  no  sufficient  title  or 
right  of  possession.  Hockett  r,  Alston,  110 
Fed.  910,  49  C.  C.  A.  180  [reversing  (Indian 
Terr.  1900)  58  S.  W.  675]. 

Third  person  whose  title  sheriff's  deed  pur- 
ports to  convey  must  have  had  title.  Dol- 
larhide  i;.  Mabarv,  125  Mo.  197,  28  S.  W. 
832. 

Title  conveyed  by  patentee  revests  by  sher- 
iff's deed  under  a  foreclosure  sale  of  the 
premises  mortgaged  to  the  patentee  by  the 
vendee,  even  though  before  decree  the  former 
liad  assigned  the  mortgage.  Pioche  v.  Paul, 
22  Cal.  105. 

68.  Behm  r.  Mollv,  133  Pa.  St.  614,  19 
Atl.  421,  562. 

69.  Suavely  r.  Wagner,  3  Pa.  St.  275,  45 
Am.  Dee.  640. 

Purchaser  at  a  sheriff's  sale  of  equity  of 
redemption  sold  under  execution  does  not 
acquire  the  legal  title  and  cannot  maintain 
ejectment.    Cantzon  v.  Dorr,  27  Miss.  245. 

70.  Lee  r.  Bishop,  89  N.  C.  256.  See 
Whitney  v.  Rightclaim,  6  Blackf.  (Ind.)  322. 

Creditor  of  an  occupant  who  has  levied 
execution  on  buildings  erected,  the  fee  being 
in  another,  may  maintain  ejectment  where  a 
creditor  of  the  fee  owner  has  subsequently 
levied  execution  6n  the  land,  the  buildings 
being  reserved  out  of  the  original  attacliment 
and  not  being  appraised  in  the  levy.  King  r. 
Catlin,  1  Tyler  (Vt.)  355. 

Plaintiff  claiming  under  an  execution  sale 
cannot  avail  himself  of  facts  exclusively 
Avithin  equitable  cognizance  and  which  do  not 
form  any  legal  estoppel  against  defendants  to 
dispute  plaintiff's  title.  Maples  v.  Tunis,  1 1 
Humphr.  (Tenn.)  108,  53  Am.  Dec.  779. 

Purchaser  under  an  execution  may  recover 
against  one  in  possession  without  title,  where 
the  execution  defendant  had  prior  possession 
coupled  with  acts  of  ownership.  Badger  v. 
Lvon.  7  Ala.  564.  Compare  Logan  v.  Catron, 
43  S.  W.  213,  19  Ky.  L.  Rep.  1200. 

71.  Greenleaf  r.  Brooklyn,  etc.,  R.  Co.,  141 
N.  Y.  395,  36  N.  E.  393  [affirming  71  Hun  91, 
24  N.  Y.  Suppl.  526]. 

72.  Equitable  ejectment  see  infra,  XI. 
Pleading  equitable  title  see  infra,  V,  A,  3,  e. 

73.  Alahama. —  Sharpe  v.  Brantley,  123 
Ala.  105,  26  So.  289;  Simmons  v.  Richardson, 
107  Ala.  697,  18  So.  245;  Carrington  v.  Rich- 
ardson. 79  Ala.  101;  Searcey  v.  Gates,  68  Ala. 
111. 

Arkansas. —  Perciful  r.  Piatt,  36  Ark.  450. 

California. —  Buhne  v.  Chism,  48  Cal.  467. 
And  see  Felger  v.  Coward,  35  Cal.  650. 

Delaware. —  Windsor  v.  Bacon,  7  Houst.  1, 
30  Atl.  638. 


Georgia. —  See  Howell  v.  EUsberry,  79  Ga. 
475,  5  S.  E.  96;  Woodward  v.  Bivins,  71  Ga. 
589;  Nix  v.  Collins,  65  Ga.  219;  Fahn  v. 
Bleckley,  55  Ga.  81. 

Illinois.— YaAeiie  v.  Bennett,  69  111.  632; 
Fischer  v.  Eslaman,  68  111.  78;  Rountree  r. 
Little,  54  111.  323.  And  see  Kirkland  v.  Cox. 
94  111.  400. 

Iowa. —  Walker  v.  Kynett,  32  Iowa  524. 

Kentucky. —  Gilpin  v.  Davis,  2  Bibb  416,  5 
Am.  Dec.  622. 

Maryland. —  Paisley  v.  Holzshu,  83  Md. 
325,  34  Atl.  832;  Leonard  v.  Diamond,  31  Md. 
536. 

Mississippi. — Heard  v.  Baird,  40  Miss.  793 ; 
Moody  r.  Farr,  33  Miss.  192;  Wolfe  v.  Doe, 
13  Sm.  &  M.  103,  51  Am.  Dec.  147;  Thomp- 
son  r.  Wheatley,  5  Sm.  &  M.  499;  Winn  i\ 
Cole,  1  Walk.  119.  And  see  Dixon  v.  Doe, 
23  Miss.  84. 

Missouri. —  Nalle  v.  Parks,  173  Mo.  616,  73 
S.  W.  596;  Nalle  r.  Thompson,  173  Mo.  595, 
73  S.  W.  599;  Crawford  v.  Whitmore,  120 
Mo.  144,  25  S.  W.  365;  Thompson  v.  Lyon, 
33  Mo.  219. 

'Nebraska. —  Headley  v.  Coffman,  38  Nebr. 
68,  56  N.  W.  701;  Morton  v.  Green,  2  Nebr. 
441.  And  see  Dale  v.  Hunneman,  12  Nebr. 
221,  10  N.  W^  711. 

South  Carolina. —  Charleston  Bank  Nat. 
Banking  Assoc.  v.  Dowling,  45  S.  C.  677,  23 
S.  E.  982. 

Tennessee. —  Edwards  v.  Miller,  4  Heisk. 
314;  LaflFerty  i\  Whitesides,  1  Swan  123; 
Hopkins  v.  Toel,  4  Humphr.  46. 

Virginia. —  See  Slocum  v.  Compton,  93  Va. 
374,  25  S.  E.  3;  Russell  v.  Allmond,  92  Va. 
484,  23  S.  E.  895  [folloioing  Suttle  v.  Rich- 
mond, etc.,  R.  Co.,  76  Va.  284]. 

Wisconsin. —  Gillett  v.  Treganza,  13  Wis. 
472. 

"  United  States. — Carter  v.  Ruddv,  166  U.  S. 
493,  17  S.  Ct.  640,  41  L.  ed.  1090  ;  Langdon 
r.  Sherwood,  124  U.  S.  74,  8  S.  Ct.  429,  31 
L.  ed.  344;  Carpentier  v.  Montgomery,  13 
Wall.  480,  20  L.  ed.  698;  Clagett  v.  Kil- 
bourne,  1  Black  346,  17  L.  ed.  213;  Sheirburn 
V.  De  Cordova,  24  How.  423,  16  L.  ed.  741; 
Smith  V.  McCann,  24  How.  398,  16  L.  ed.  714; 
Fenn  p.  Holme,  21  How.  481,  *16  L.  ed.  198: 
Swayze  v.  Burke,  12  Pet.  11,  9  L.  ed.  980  j 
Lerma  v.  Stevenson,  40  Fed.  356 ;  Bouldin  v. 
Phelps,  30  Fed.  547 ;  Young  v.  Dunn,  10  Fed. 
717,  4  Woods  331;  Carson  v.  Boudinot,  5 
Fed.  Cas.  No.  2,462,  2  Wash.  33. 

England.— Allen  v.  Woods,  68  L.  T.  Rep. 
N.  S.  143,  4  Reports  249.  See  Saunders  v. 
Merryweather,  3  H.  &  C.  902,  11  Jur.  N.  S. 
655,  35  L.  J.  Exch.  115,  13  Wkly.  Rep.  814. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  56. 

Ejectment  does  not  lie:  Where  rights  under 
a  contract  of  sale  are  merely  equitable.  Ben- 
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remedy  is  in  equity  i^-^  nor  will  a  perfect  equitable  title  prevail  against  a  naked 
legal  title.'^^  There  are,  however,  decisions  contrary  to  the  principal  rule,"^^  or 
which  are  at  least  exceptions  thereto  or  qualifications  thereof.'^^ 


nett  V.  Gray,  92  Hun  (N.  Y.)  86,  36  N.  Y. 
Suppl.  372.  Where  there  is  an  executory 
contract  for  sale  of  land,  which  does  not  pur- 
port to  convey  any  legal  possessory  interest 
in  or  upon  the  land,  even  though  it  implies 
a  permission  to  enter  and  make  improve- 
ments. Buell  V.  Irwin,  24  Mich.  145.  Where 
a  subsequent  purchaser  from  the  vendor  ha^; 
not  both  a  legal  and  equitable  title  or  right 
of  possession.  Willis  v.  Wozencraft,  22  Cal. 
607.  Where  plaintiff  is  a  mortgagee  (Mal- 
loy  V.  Malloy,  35  Nebr.  224,  52  N.  W.  1097) 
or  has  a  mortgage  interest  only  (Sahler  v. 
Signer,  37  Barb.  (N.  Y.)  329).  Where  there 
is  a  trust  deed  by  a  mortgagee,  who  takes 
only  a  mere  lien  which  can  be  converted  into 
the  legal  title  only  by  extinguishing  the 
equity  of  redemption.  Slaughter  v.  Bernards, 
97  Wis.  184,  72  N.  W.  977.  Where  plaintiff 
relies  upon  a  merely  equitable  title,  and  does 
not  seek  possession  as  incidental  to  a  specific 
performance,  or  other  equitable  relief,  and 
defendant  is  not  the  party  bound  to  convey 
to  plaintiff.  Peck  v.  Newton,  46  Barb.  (N.  y!) 
173. 

Where  devisees  take  equitable  estates  only 

in  their  respective  shares,  and  even  thougli 
they  are  grandchildren  of  the  testator,  they 
have  no  such  legal  estate  as  can  pass  by 
judgment  and  sale  on  execution,  purchasers 
under  judgment  against  one  of  the  grand- 
children cannot  maintain  ejectment  against 
him.    Brewster  v.  Striker,  2  N.  Y.  19. 

Where  plaintiff  bases  his  right  to  recover 
purely  upon  the  legal  title  he  cannot  recover 
upon  an  equitable  title.  Garrett  v.  Belmont 
Land  Co.,  94  Tenn.  459,  29  S.  W.  726. 

74.  California. —  Felger  v.  Coward,  35  Cal. 
650;  Brown  v.  Winter,  14  Cal.  31. 

Kentucky. —  Cobb  v.  Stewart,  4  Mete.  255, 
83  Am.  Dec.  465. 

Michigan. —  Janison  r.  Eankin,  57  Mich. 
49,  23  N.  W.  482. 

Mississippi. —  Thompson  r.  Wheatley,  5 
Sm.  &  M.  499. 

Neio  Jersey. —  Den  r.  Newark  India  Rub- 
ber Co.,  24  N.  J.  L.  467. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  56. 

Fraud  and  fraudulent  transfer. —  The  deed 
or  title  should  not  be  based  upon  fraud 
(Knox  V.  McFarren,  4  Colo.  586;  Bouton  v. 
Orr,  51  Iowa  473,  1  N.  W.  704;  Watts  v. 
Witt,  39  S.  C.  356,  17  S.  E.  822.  See  Meeker 
V.  Dalton,  75  Cal.  154,  16  Pac.  764)  ;  nor  can 
ejectment  be  maintained  against  a  purchaser 
on  the  ground  of  fraudulent  transfer  without 
showing  that  he  was  a  party  thereto  (Brown 
V.  Dean,  52  Mich.  267,  17  N.  W.  837).  But 
it  is  also  decided  that  a  fraudulent  deed  may 
be  set  aside  in  ejectment  in  a  court  of  law 
as  well  as  in  equity.  Cleland  v.  Taylor,  3 
Mich.  201.  The  grantee  in  a  deed  executed 
to  defraud  the  grantor's  creditors  may  main- 
tain ejectment  against  the  grantor.  Bush  v. 
Rogan,  65  Ga.  320,  38  Am.  Rep.  785. 

Title  founded  on  fraud,  illegality,  or  mis- 
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take  see  Watkins  r.  Nugen,  118  Ga.  372,  45 
S.  E.  262  (deed  void  because  based  on  promise 
to  do  illegal  acts)  ;  Feret  v.  Hill,  15  C.  B. 
207,  2  C.  L.  R.  1366,  18  Jur.  1014,  23  L.  J. 
C.  P.  185,  2  Wkly.  Rep.  493,  80  E.  C.  L.  207 : 
Beaufort  v.  Neeld,  12  CI.  &  F.  248,  9  Jur. 
813,  8  Eng.  Reprint  1399;  Hughes  v.  Lumley, 
3  C.  L.  R.  241,  4  E.  &  B.  274,  1  Jur.  N.  S. 
422,  24  L.  J.  Q.  B.  57,  3  Wkly.  Rep.  109,  82 
E.  C.  L.  274;  Dusenbury  v.  Palmatier,  21 
U.  C.  Q.  B.  462 ;  Austin  v.  Taite,  8  Ir.  C.  L. 
35. 

Where  plaintiff  asserts  an  equitable  right 

the  fact  that  the  action  is  tried  on  the  law 
instead  of  the  equity  side  of  the  court  does 
not  deprive  plaintiff  of  his  right  to  relief, 
even  though  in  ejectment  the  legal  title  must 
be  in  plaintiff.  Stanley  v.  Jones,  27  S.  W. 
992,  16  Ky.  L.  Rep.  328. 

When  another  remedy  is  exclusive  see  su- 
pra, II,  A,  4,  b. 

75.  Thompson  v.  Wheatley,  5  Sm.  &  M. 
(Miss.)  499.  See  also  De  Lassus  v.  Winn, 
174  Mo.  636,  74  S.  W.  635. 

That  legal  title  must  prevail  in  ejectment 
see  supra,  II,  C,  1,  c. 

76.  Taylor  f.  Eatman,  92  N.  C.  601 ;  Con- 
dry  V.  Cheshire,  88  N.  C.  375;  Murray  v. 
Blackledge,  71  N.  C.  492;  Xaughlin  v.  Fariss, 
7  Okla.  1,  50  Pac.  254  (under  Code  Civ. 
Proc.  §  614)  ;  Presbyterian  Congregation  r. 
Johnston,  1  Watts  &  S.  (Pa.)  9  (an  action 
in  the  nature  of  ejectment)  ;  State  v.  John- 
son, 26  Wash.  668,  67  Pac.  401  (under  Bal- 
linger  Annot.  Codes  &  St.  §§  5500,  5508). 

Although  by  statute  an  equitable  title  will 
support  ejectment,  an  equitable  title,  of 
which  a  purchaser  had  no  notice,  will  not 
prevail  over  a  legal  title.  Sengfelder  v.  Hill, 
21  Wash.  371,  384,  58  Pac.  250. 

That  ejectment  lies  upon  an  equitable  title, 
if  a  paramount  one,  as  against  the  holder  of 
a  legal  title  see  Pope  v.  Nichols,  61  Kan. 
230,  59  Pac.  257.  See  also  Dodge  v.  Spiers. 
85  Ga.  585,  11  S.  E.  610;  Riggs  v.  Anderson. 
47  Kan.  66,  27  Pac.  112;  Simpson  v.  Borinsr, 
16  Kan.  248;  Kansas  Pac.  R.  Co.  v.  McBra't- 
ney,  12  Kan.  9. 

The  equity  must  be  a  perfect  one  to  jus- 
tify recovery,  without  conveyance  from  the 
holder  of  a  legal  title.    White  v.  Cook,  73, 
Ga.  164. 

77.  Thus  it  has  been  held  that  ejectment 
lies:  Where  defendant  has  no  equitable  de- 
fense, as  in  case  of  the  assignee  of  a  note 
secured  by  mortgage  which  is  in  effect  a  deed 
of  trust  merely.  Wright  v.  Fort,  126  N.  C. 
615,  36  S.  E.  113.  Where  the  equitable  title 
is  coupled  with  the  right  of  possession  (Burt 
V.  Bowles,  69  Ind.  1 )  as  against  the  holder 
of  a  naked  legal  title  (Lewis  v.  Hamilton, 
26  Colo.  263,  58  Pac.  196).  Where  a  devisee 
is  vested  with  the  equitable  title,  and  the 
land  is  to  vest  in  possession  after  the  de- 
visor's decease.  Johnson  v.  McCue,  34  Pa.  St. 
180.    Where  as  against  a  mere  trespasser  the 
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b.  Equitable  Estoppel.  Upon  the  question  of  title  by  equitable  estoppel  the 
decisions  are  not  in  harmony.  Thus  it  is  determined  that  ejectment  may  be 
maintained  upon  an  equitable  estoppel,'^  and  that  if  defendant's  possession  was 
obtained  in  such  manner  that  he  is  estopped  to  deny  plaintiff's  title,  sucli  estoppel 
will  support  ejectment.'^  And  where  plaintiff  traces  his  title  back  to  a  point  at 
which  defendant  is  estopped  from  denying  title  he  need  go  no  further.^*^  I^ot- 
withstanding  the  above  decisions,  it  has  been  held  that  plaintiff  cannot  recover 
upon  facts  merely  estopping  defendant  from  denying  his  ownership  or  title  that 
he  cannot  rely  upon  an  estoppel  to  prevent  defendant  from  disputing  his  title 
and  that  an  estoppel  in  lyais  can  never  form  the  basis  of  title  on  which  ejectment 
will  lie.^^    It  is  also  decided  that  where  plaintiff  cannot  recover  under  the  rule  as 


owner  of  an  equity  of  redemption  has  the 
right  of  possession.  Arrington  v.  Arrington, 
114  N.  C.  116,  19  S.  E.  278.  Where  pros- 
pective incorporators  procure  a  conveyance 
to  them  and  on  the  organization  of  the  cor- 
poration turn  over  possession  to  the  company 
in  full  payment  of  subscriptions  to  their 
stock,  and  it  is  so  accepted.  McCandless  v. 
Inland  Acid  Co.,  115  Ga.  968,  42  S.  E.  449. 
Where  a  partner  takes  under  deed  to  firm, 
whatever  may  be  the  precise  nature  of  his 
interest.  Smith  f.  Smith,  80  Cal.  323,  21 
Pac.  4,  22  Pac.  186,  549.  Where  upon  ex- 
change of  lands,  plaintiff  has  an  equity  to  a 
title  and  to  have  a  conveyance  of  the  same. 
Temples  v.  Temples,  70  Ga.  480.  Where  the 
vendor  of  land  has  not  executed  the  deed  and 
so  is  in  equity  the  trustee  of  the  vendee. 
Reed  v.  Murray,  11  Pa.  St.  334.  See  Hewitt 
r.  Huling,  11  Pa.  St.  27.  Where  the  vendee's 
interest  in  land  is  purchased  by  another,  who 
takes  possession  and  becoines  the  transferee 
of  the  purchase-money  note,  and  so  becomes 
the  owner  of  a  perfect  equity;  and  also,  un- 
der the  written  contract  of  sale,  where  a 
vendee  in  possession  pays  the  entire  pur- 
chase-money and  becomes  entitled  to  a  con- 
veyance.   Smith  r.  Spencer,  73  Ala.  299. 

It  is  also  intimated,  but  not  expressly  de- 
cided, that  if  a  trust  is  raised  the  beneficiary 
could  recover  against  a  trustee  holding  the 
mere  naked  title.  Avery  r.  Dufrees,  9  Ohio 
145. 

Trustees  of  a  term  to  satisfy  creditors,  not 

having  notice  of  an  agreement  for  a  lease 
before  the  grant  of  the  term,  may  maintain 
an  ejectment  against  the  tenant  in  posses- 
sion under  the  agreement.  Goodtitle  v.  Way, 
1  T.  R.  735. 

Where  a  deed  was  void  which  formed  a  link 
in  plaintiff's  title,  but  plaintiff  proved  that 
he  had  a  good  equitable  right  to  possession,  he 
was  permitted  to  recover.  Thorne  v.  Wil- 
liams, 13  Ont.  577. 

•78.  Suddarth  v.  Robertson,  118  Mo.  286, 
24  S.  W.  151:  Langston  v.  McKinnie,  6  N.  C. 
07.  Compare  Dubois  r.  Campau,  37  Mich. 
24S. 

Plaintiff's  title  by  estoppel. —  Where  plain- 
tiff has  shown  an  agreement  whereby  defend- 
ant admits  his  title,  he  is  not  bound  to  show 
any  further  title.  Den  v.  Tindall,  20  N.  J.  L. 
214,  40  Am.  Dec.  220.  And  if  an  actual 
settler  prevents  the  warrant  holder  from  sur- 
veying land,  he  cannot  show  that  the  w^ar- 
rant  holder  did  not  settle  in  due  season. 


Buchanan  v.  Nyer,  3  Yeates  (Pa.)  586.  De- 
fendants may  also  be  estopped  from  denying 
the  original  title  of  plaintiff  where  they 
claim  from  him  derivatively.  Ware  v.  Dew- 
berry, 84  Ala.  568,  4  So.  404.  Plaintiffs 
may  also  recover  as  against  defendants  who 
only  claim  the  land  under  a  tax  deed  for 
taxes  assessed  on  it  against  plaintiff.  Wis- 
consin Cent.  R.  Co.  r.  Wisconsin  River  Land 
Co.,  71  Wis.  94,  36  N.  W.  837.  That  de- 
fendant had  acknowledged  plaintiff's  title 
may  be  shown.  Cunningham  v.  Dean,  33 
Miss.  46.  So  plaintiff  may  recover  against 
one  who  enters  and  holds  under  him.  Jack- 
son V.  Harder,  4  Johns.  (N.  Y.)  202,  4  Am. 
Dec.  262.  See  Elliott  v.  Dycke,  78  Ala.  150; 
Anderson  r.  Parker,  6  Cal.  197 ;  Caudle  v. 
Long,  132  N.  C.  675,  44  S.  E.  368;  Coleman 
V.  Stalnacke,  15  S.  D.  242,  88  N.  W.  107; 
McClung  r.  Echols,  5  W.  Va.  204. 

Railroad  company  may  recover  upon  estop- 
pel against  the  landowners  or  the  owners  of 
the  reversion.  Rutland  R.  Co.  r.  Chaffee,  71 
Vt.  84,  42  Atl.  984,  48  Atl.  699.  See  also 
supra,  II,  C,  1,  f,  (ii) . 

79.  Mobley  v.  Griffin,  104  N.  C.  112,  10 
S.  E.  142;  Conwell  v.  Mann,  100  N.  C.  234, 
6  S.  E.  782;  Reid  v.  Chatham,  75  N.  C.  86; 
Geiger  v.  Kaigler,  15  S.  C.  262. 

80.  Morrison  v.  Wilkerson,  27  Iowa  374. 

81.  Harrison  v.  Alexander,  135  Ala.  307,  33 
So.  543;  Winter  v.  White,  70  Md.  305,  17 
Atl.  84,  holding  that  the  principle  of  acqui- 
escence and  estoppel  recognized  in  equity  has 
no  application. 

In  the  federal  courts  where  legal  and  equi- 
table causes  of  action  cannot  be  blended, 
plaintiff  can  get  no  support  from  an  equi- 
table estoppel.  Stone  v.  Perkins,  85  Fed. 
616. 

82.  Nix  f.  Collins,  65  Ga.  219. 

83.  Allen  v.  Sales,  56  Mo.  28.  See  also 
Suttle  V.  Richmond,  etc.,  R.  Co.,  76  Va.  284. 

So  it  has  been  held  that  plaintiff  cannot 
recover  on  an  estoppel  between  defendant  and 
his  grantor  (Bigelow  v.  Finch,  11  Barb. 
(N.  Y.)  498);  and  that  if  plaintiff  only 
shows  a  title  derived  from  the  holder  of  the 
equitable  title,  such  title  does  not  estop  de- 
fendant from  insisting  thereon  (Edney  v. 
Wilson,  27  N.  C.  233).  Again  the  convey- 
ance of  a  homestead  by  a  bankrupt  and  his 
wife,  set  aside  at  the  suit  of  an  assignee  in 
bankruptcy,  works  no  estoppel  in  favor  of  the 
purchaser  from  the  assignee.  McFarland  i". 
Goodman,  16  Fed.  Cas.  No.  8,789,  6  Biss.  111. 
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to  paramount  title his  action  mnst  be  defeated,  if  defendant  does  not  stand  in  a 
relation  which  estops  him  from  denying  plaintiff's  title.^^ 

7.  Title  to  Public  Lands,  Entry,  Certificate,  Survey,  or  Warrant.^^    In  the 

United  States  courts  ejectment  cannot  be  supported  on  a  mere  entry  made  with 
a  register  and  receiver,  but  only  on  the  patent,  for  the  certificates  of  the  officers 
of  the  land  department  are  no  evidence  of  the  legal  title.^^  But  after  a  survey 
has  been  made  and  approved,  under  a  statute  which  confers  on  the  grantee  an 
incipient  title,  ejectment  lies  even  though  the  patent  has  not  issued. In  certain 
state  courts,  however,  ejectment  lies  upon  an  entry  and  receipt  for  the  purchase- 
money,^^  a  final  receiver's  receipt,^^  or  a  certificate  of  purchase  duly  issued  by 
the  proper  ofl^icer ;    upon  a  notice  of  location,  and  a  location  on  the  plat  of 


84.  See  supra,  11,  C,  1,  c. 

85.  Alabama  Mineral  Land  Co.  v.  Baker, 
119  Ala.  351,  24  So.  706.  See  also  Ball  v. 
Lively,  4  Dana  (Ky.)  369;  Elwood  v.  Lan- 
non,  27  Md.  200;  Bertram  v.  Cook,  44  Mich. 
396,  6  N.  W.  868;  Howard  v.  Massengale,  13 
Lea  (Tenn.)  577. 

86.  Valid  and  legal  title  in  public  lands 
see  further  supra,  II,  C,  1,  a,  (ii). 

87.  Carter  v.  Ruddy,  166  U.  S.  493,  17 
S.  Ct.  640,  41  L.  ed.  1090;  Langdon  v.  Sher- 
wood, 124  U.  S.  74,  8  S.  Ct.  429,  31  L.  ed. 
344;  Hooper  v.  Scheimer,  23  How.  (U.  S.) 
235,  16  L.  ed.  452;  Fenn  v.  Holme,  21  How. 
(U.  S.)  481,  16  L.  ed.  198.  Contra,  Rector 
V.  Welch,  1  Mo.  334. 

Final  certificate  without  possession  is  in- 
sufficient. American  Mortg,  Co.,  etc.  v. 
Hopper,  48  Fed.  47. 

Where  the  case  is  sub  judice  and  the  legal 
title  remains  in  the  United  States,  no  patent 
having  issued  and  no  final  decree  of  con- 
firmation having  been  entered,  even  though 
the  title  be  held  in  trust  for  those  having 
the  equitable  right  to  the  lands,  the  cestui 
que  trust  cannot  sue  his  trustee  in  posses- 
sion holding  the  legal  title  and  recover  in 
ejectment.    Bouldin  v.  Phelps,  30  Fed.  547. 

Notwithstanding  a  state  statute  to  the 
contrary  this  rule  governs.  Langdon  v.  Sher- 
wood, 124  U.  S.  74,  8  S.  Ct.  429,  31  L.  ed. 
344;  Sweatt  v.  Burton,  42  Fed.  285. 

88.  Bryan  v.  Forsyth,  19  How.  (U.  S.) 
334,  15  L.  ed.  674. 

89.  Trulock  v.  Taylor,  26  Ark.  54.  See 
also  Gaines  v.  Hale.  26  Ark.  168;  Hunter  v. 
Hemphill,  6  Mo.  106. 

Receiver's  receipt  is  sufficient  against  a 
fraudulently  obtained  patent.  Knox  v.  Pul- 
liam,  14  La.  Ann.  123. 

Title  to  a  whole  tract  under  a  homestead 
entry,  made  according  to  law,  is  shown 
against  a  mere  trespasser  in  actual  posses- 
sion of  all  but  a  few  acres,  and  plaintiff  can 
recover  under  the  California  act  of  March 
23,  1874.  Whittaker  v.  Pendola,  78  Cal.  296, 
20  Pac.  680. 

Where  an  ancestor  empowered  an  agent  and 
died  before  entry  was  made  and  the  agent  en- 
ters in  the  name  of  the  ancestor,  the  heir  may 
maintain  ejectment.  McClairen  v.  Wicker, 
8  Ark.  192. 

Where  land  was  not  granted  to  a  state 
by  congress,  a  simple  entry  with  the  United 
States  register  and  receiver  is  an  insufficient 
title.    Foster  i\  Evans,  51  Mo.  39. 

[II,  C,  6,  b] 


90.  Case  v.  Edgeworth,  87  Ala.  203,  5  So. 
783;  Hill  V.  Plunkett,  41  Ark.  465;  Gaither 
V.  Lawson,  31  Ark.  279;  Rector  v.  Gaines,  19 
Ark.  70;  Cloyes  v.  Beebe,  14  Ark.  489;  Mc- 
Clung  V.  Penny,  12  Okla.  303,  70  Pac.  404: 
Orchard  v.  Alexander,  2  Wash.  108,  26  Pac. 
196;  Pierce  v.  Frace,  2  Wash.  81,  26  Pac. 
192,  807. 

91.  Alabama. —  Ledbetter  v.  Borland,  128 
Ala.  418,  29  So.  579. 

Arkansas. —  Brummett  v.  Pearle,  36  Ark. 
471;  Surginer  v.  Paddock,  31  Ark.  528; 
Rector  v.  Gaines,  19  Ark.  70 ;  Cloyes  v.  Beebe. 
14  Ark.  489. 

California. —  Cucamonga  Fruit-Land  Co.  v. 
Moir,  83  Cal.  101,  22  Pac.  55,  23  Pac.  359. 

Louisiana. —  Simien  v.  Perrodin,  35  La. 
Ann.  931. 

Mississippi. —  Davis  v.  Freeland,  32  Miss. 
645 ;  Hester  v.  Kembrough,  12  Sm.  &  M.  659. 

Missouri. —  Soulard  v.  Clark,  19  Mo.  570; 
Cerre  r.  Hook,  6  Mo.  474;  Janis  v.  Gurno,  4 
Mo.  458. 

Wisconsin. —  Tobey  v.  Secor,  60  Wis.  310. 
19  N.  W.  99;  Gunderson  i\  Cook,  33  Wis.^ 
551. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  42 
et  seq. 

Administrator  of  the  purchaser  dying  in 
possession  of  a  certificate  may  maintain 
ejectment  against  one  to  whom  the  widow 
has  assigned  the  certificate,  although  a  pat- 
ent has  issued  to  the  assignee.  Watson  r. 
Prestwood,  79  Ala.  416. 

Ejectment  lies  in  the  name  of  the  state 
upon  the  certificate  of  purchase  from  the  com- 
missioners under  the  statutes  for  the  sale  of 
Cherokee  lands.  State  v.  England,  29  N.  C. 
153. 

Equitable  interest  is  transmissible  to  dev- 
isees, and  an  equitable  title  to  the  land  is 
acquired  by  the  certificate  of  survey  and  may 
be  coupled  with  the  presumption  of  a  patent 
from  possession  held  under  a  certificate  for 
a  great  length  of  time.  Carroll  v.  Norwood. 
4  Harr.  &  M.  (Md.)  287. 

Grantee  or  assignee  of  a  certi^cate  of  entry- 
has  a  sufficient  interest.  McLane  v.  Bovee, 
35  Wis.  27. 

Heir  of  holder  of  patent  certificate  may 
maintain  ejectment.  McClairen  v.  Wicker, 
8  Ark.  192. 

Holder  of  a  receiver's  certificate  cannot,  af- 
ter entry  canceled,  maintain  ejectment  as  he 
has  only  equitable  title,  even  tnough  there  is 
a    code   provision    making   such  certificate 
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survey      upon  a  warrant  without  a  survey      or  upon  a  w^arrant  and  survey 
coupled  with  payment.^^ 

8.  Title  From  Common  Source  —  a.  Rule.  It  is  sufficient  for  plaintiff  to 
deraign  his  title  from  tlie  grantor  under  whom  both  parties  claim  as  a  common 
source  ;  he  need  not  go  back  of  such  grantor's  title,  as  it  is  an  underlying  general 
principle  that  neither  party  can  deny  the  title  under  which  he  claims.^^  This 
application  of  the  principle  of  estoppel  is  limited,  however,  to  inconsistent  posi- 


proof  of  title  equivalent  to  a  patent,  except 
against  actual  patentee.  Headley  v.  Coff- 
man,  38  Nebr.  68,  56  N.  W.  701;  Morton  i'. 
Green,  2  Nebr,  441. 

Recovery  cannot  be  had  upon  a  certificate 
of  survey  without  a  patent  ( Seward  v.  Hicks, 

1  Harr.  &  M.  (Md.)  22);  a  certificate  of 
location  of  school  or  lieu  land,  under  the  act 
of  April  27,  1863  (True  v.  Thompson,  42  Cal. 
293)  ;  a  duplicate  receiver's  receipt  (Adams 
V.  Couch,  1  Okla.  17,  26  Pac.  1009),  even 
though  the  holder  was  after  contest  given 
the  right  to  enter  (Balsz  r.  Liebenow,  (Ariz. 
1894)  36  Pac.  209)  ;  or  a  receipt  for  payment 
to  the  United  States  from  the  receiver  at  a 
local  land-office  (Lynch  v.  Brigham,  49  Cal. 
137). 

92.  Cabanne  v.  Lindell,  12  Mo.  184.  But 
see  Carter  v.  Ruddy,  56  Fed.  542,  6  C.  C.  A.  3. 

93.  Smay  v.  Smith,  1  Penr.  &  W.  (Pa.)  1. 
Warrant  holder  has  only  equitable  title 

where  consideration  has  not  been  paid  (Penn 
V.  Klyne,  19  Fed.  Cas.  No.  10,935,  4  Dall. 
402,  Pet.  C.  C.  497,  1  Wash.  207)  ;  or  where 
there  has  been  no  survey  or  payment  (Van- 
horn  r.  Chestnut,  28  Fed.  Cas.  No.  16,856,  2 
Wash.  160). 

94.  Copley  v.  Riddle,  6  Fed.  Cas.  No.  3,214, 

2  Wash.  354;  Penn  v.  Klyne,  19  Fed.  Cas. 
No.  10,935,  4  Dall.  402,  Pet.  C.  C.  497,  1 
Wash.  207. 

Only  an  equitable  interest  is  given  by  war- 
rant and  survey,  but  this  interest  can  only 
be  divested  by  conveyance  or  adverse  posses- 
sion. The  mere  possession  of  the  warrant  by 
a  third  party  gives  no  title  to  him.  Washa- 
baugh  V.  Entriken,  34  Pa.  St.  74. 

Owner  of  survey  has  not  legal  estate  and 
cannot  recover.  Dresback  v.  McArthur,  7 
Ohio  146. 

Warrant  holder  must  show  that  a  survey 

wns  regularly  or  actually  made.  Dubois  v. 
Newman,  7  Fed.  Cas.  No.  4,108,  4  Wash.  74. 

95.  Winter  r.  Jones,  10  Ga.  190,  54  Am. 
Dec.  379;  Willink  r.  Miles,  30  Fed.  Cas.  No. 
17,768,  Pet.  C.  C.  429. 

96.  Alabama. —  Florence  Bldg.,  etc.,  Assoc. 
f.  Schall,  107  Ala.  531,  18  So.  108;  Matkin 
I'.  Marx,  96  Ala.  501,  11  So.  633;  Bishop  v. 
Truett,  85  Ala.  376,  5  So.  154;  Pendley  i?. 
Madison,  83  Ala.  484,  3  So.  618;  Gantt  v. 
Doe,  27  Ala.  582;  Pollard  f.  Cocke,  19  Ala. 
188. 

Arkansas. —  Griesler  v.  McKennon,  44  Ark. 
517. 

California. —  Rego  v.  Van  Pelt,  65  Cal. 
254,  3  Pac.  867;  Spect  v.  Gregg,  51  Cal.  198; 
Whitman  v.  Steiger,  46  Cal.  256;  Irwin  r. 
Towne,  42  Cal.  326;  Ellis  v.  Jeans,  7  Cal. 
409. 

District  of  Columbia. —  Reid  v.  Anderson, 


13  App.  Cas.  30;  Beale  v.  Brown,  6  Mackey 
574;  Anderson  v.  Smith,  2  Mackey  275. 

Florida.—  Doyle  v.  Wade,  23  Fla.  90,  1  So. 
516,  11  Am.  St.  Rep.  334. 

Georgia. —  Scott  v.  Singer,  54  Ga.  689 ; 
Hightower  v.  Williams,  38  Ga.  597;  Miller 
V.  Surls,  19  Ga.  331,  65  Am.  Dec.  592;  Wood 
V.  McGuire,  17  Ga.  303. 

Illinois. —  Pollock  v.  Maison,  41  111.  516; 
Holbrook  v.  Brenner,  31  111.  501;  McClure  v. 
Engelhardt,  17  III.  47;  Doe  v.  Johnson,  3  111. 
522. 

Indiana. —  McWhorter  v.  Heltzel,  124  Ind. 
129,  24  N.  E.  743;  Nitche  i:  Earle,  117  Ind. 
270,  19  N.  E.  749;  Boyce  f.  Graham,  91  Ind. 
420;  Wilson  v.  Peelle,  78  Ind.  384;  Pierson 
V.  Doe,  2  Ind.  123. 

Iowa. —  Morrison  v.  Wilkerson,  27  Iowa 
374;  Conger  v.  Converse,  9  Iowa  554. 

Kentucky. —  Luen  u.  Wilson,  85  Ky.  503,  3 
S.  W.  911,  9  Ky.  L.  Rep.  83;  Barnett  r. 
Mimick,  17  S.  W.  334,  13  Ky.  L.  Rep.  503; 
McClain  v.  Gregg,  2  A.  K.  Marsh.  454;  Gay 
V.  Moffitt,  2  Bibb  506,  5  Am.  Dec.  633;  Alsop 
V.  Weir,  7  Ky.  L.  Rep.  365. 

Louisiana. — Clemens  v.  Mever,  44  La.  Ann, 
390,  10  So.  797;  Girault  i\  Zuntz,  15  La. 
Ann.  684;  Cotton  v.  Stacker,  5  La.  Ann.  677; 
Bedford  v.  Urquhart,  8  La.  234,  38  Am.  Dec. 
137. 

Maryland. —  Jay  v.  Michael,  82  Md.  1,  33 
Atl.  322;  Ahern  v.  White,  39  Md.  409;  El- 
wood  V.  Lannon,  27  Md.  200. 

Michigan. —  Drake  v.  Happ,  92  Mich.  580, 
52  N.  W.  1023 ;  Fames  v.  McGregor,  43  Mich. 
313,  5  N.  W.  408;  Cronin  v.  Gore,  38  Mich. 
381;  Johnstone  v.  Scott,  11  Mich.  232. 

Minnesota. —  Thompson  v.  Ellenz,  58  Minn. 
301,  59  N.  W.  1023;  Horning  v.  Sweet,  27 
Minn.  277,  6  N.  W.  782. 

Mississippi. —  Gillum  v.  Case,  67  Miss. 
588,  7  So.  551;  McCready  v.  Lansdale,  58 
Miss.  877;  Morgan  v.  Hazlehurst  Lodge,  53 
Miss.  665;  Griffin  v.  Sheffield,  38  Miss.  359, 
77  Am.  Dec.  646;  Smith  v.  Doe,  26  Miss. 
291. 

Missouri. — Finch  v.  Ullmann,  105  Mo.  255,. 
16  S.  W.  863,  24  Am.  St.  Rep.  383 ;  Ebersole 
V.  Rankin,  102  Mo.  488,  15  S.  W.  422;  Smith 
V.  Lindsey,  89  Mo.  76,  1  S.  W.  88;  Charles 
V.  Patch,  87  Mo.  450;  Miller  v.  Hardin,  64 
Mo.  545;  Butcher  v.  Rogers,  60  Mo.  138; 
Holland  v.  Adair,  55  Mo.  40;  Union  Bank  v. 
Manard,  51  Mo.  548;  Fugate  v.  Pierce,  49 
Mo.  441;  Fellows  v.  Wise,  49  Mo.  350 ;  Brown 
V.  Brown,  45  Mo.  412;  Merchant's  Bank  r. 
Harrison,  39  Mo.  433,  93  Am.  Dec.  285; 
Chouquette  v.  Barada,  33  Mo.  249 ;  St.  Louis 
V.  Wiggins  Ferry  Co.,  15  Mo.  App.  227. 

Nebraska. —  McCarthy  v.  Birmingham, 
(1902)  89  N.  W.  1003;  Carson  v.  Dundas,  39 
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tions  in  the  same  suit,  and  does  not  extend  to  different  suits,  unless  tlie  second 
suit  grows  out  of  a  judgment  in  the  first.^^ 

b.  Scope  of  Rule.  The  general  rule  extends  to  heirs  and  privies  of  parties 
where  thej  if  living  would  have  been  estopped.^^  It  also  includes  cases  where 
plaintiff  swears  that  both  parties  claim  title  through  a  common  source ;  ^  whei  e 
defendant  distinctly  admits  in  his  answer  that  he  claims  through  a  certain 
grantor;^  where  defendant  is  the  common  source;^  where  the  title  is  derived 
only  from  the  adverse  party ;  ^  where  both  parties  claim  by  descent  as  well  as  by 
deed  ;^  where  plaintiffs  claim  by  deed  through  heirs  of  decedent  and  defendant's 


Kebr.  503,  58  K  W.  141 ;  Barton  v.  Erickson, 
14  Nebr.  164,  15  N.  W.  206. 

~New  York. — Zahm  v.  Dopp,  19  N.  Y.  Suppl. 
863;  Jackson  v.  Hinman,  10  Johns.  292. 

North  Carolina. —  Ferebee  v.  Hinton,  102 
N.  C.  99,  8  S.  E.  922 ;  Christenburg  v.  King, 
85  N.  C.  229;  Whissenhunt  v.  Jones,  78 
N.  C.  361;  Brown  v.  Smith,  53  N.  C.  331; 
Feimster  v.  McRorie,  46  N.  C.  547;  Johnson 
V.  Watts,  46  N.  C.  228;  Gilliam  v.  Bird,  30 
N.  C.  280,  49  Am.  Dec.  379;  Love  v.  Gates, 
20  N.  C.  498 ;  Ives  v.  Sawyer,  20  N.  C.  179 ; 
Murphy  v.  Barnett,  6  N.  C,  251. 

Oregon. —  Dolph  v.  Barney,  5  Oreg.  191. 

Pennsylvania. —  Clark  v.  Trindle,  52  Pa. 
St.  492;  Turner  v.  Reynolds,  23  Pa.  St.  199; 
Patton  V.  Goldsborough,  9  Serg.  &  R.  47; 
Riddle  v.  Murphy,  7  Serg.  &  R.  230;  Thomp- 
son V.  Graham,  9  Phila.  53. 

South  Carolina. —  Cave  v.  Anderson,  50 
S.  C.  293,  27  S.  E.  693;  Johnson  v.  Cobb,  29 
S.  C.  372,  7  S.  E.  601;  Rhett  v.  Jenkins,  25 
S.  C.  453;  Izlar  v.  Haitley,  24  S.  C.  382; 
Smythe  v.  Tolbert,  22  S.  C.  133;  Pyles  v. 
Reeve,  4  Rich.  555.  But  see  Burnett  v. 
Crawford,  50  S.  C.  161,  27  S.  E.  645. 

South  Dakota. —  Horswill  v.  Farnham, 
(1902)  92  N.  W.  1082. 

Tennessee. —  Carver  v.  Maxwell,  110  Tenn. 
75,  71  S.  W.  752;  Hyder  v.  Butler,  103  Tenn. 
289,  52  S.  W.  876;  Moss  v.  Union  Bank,  7 
Baxt.  216;  Kerbough  v.  Vance,  6  Baxt.  110; 
Wortham  v.  Cherry,  3  Head  468;  Royston  v. 
Wear,  3  Head  8;  Smith  v.  Turner,  (Ch.  App. 
1898)  48  S.  W.  396;  Bleidorn  i\  Oakdale 
Iron,  etc.,  T.  Co.,  (Ch.  App.  1896)  43  S.  W. 
360. 

Tea?as.— Paschal  v.  Acklin,  27  Tex.  173. 

Vermont. —  Ames  v.  Beckley,  48  Vt.  395 ; 
Brooks  V.  Chaplain,  3  Vt.  281,  23  Am.  Dec. 
209;  Bush  V.  Whitney,  1  D.  Chipm.  369; 
Brown  v.  Bean,  1  D.  Chipm.  176. 

Virginia. —  Boiling  v.  Teel,  76  Va.  487. 

West  Virginia. —  Carrell  v.  Mitchell,  37 
W.  Va.  130,  16  S.  E.  453;  Low  v.  Settle,  32 
W.  Va.  600,  9  S.  E.  922;  Laidley  v.  Central 
Land  Co.,  30  W.  Va.  505,  4  S.  E.  705. 

Wisconsin. —  Du  Pont  v.  Davis,  30  Wis. 
170;  Orton  v.  Noonan,  19  Wis.  350;  Sexton 
V.  Rhames,  13  Wis.  99. 

Wyoming.—  Hecht  v.  Boughton,  2  Wyo. 
385. 

United  States. —  Robertson  v.  Pickrell,  109 
U.  S.  608,  3  S.  Ct.  407,  27  L.  ed.  1049; 
Union  Consol.  Silver  Min.  Co.  v.  Taylor,  100 
U.  S.  37,  25  L.  ed.  541;  Gaines  v.  New  Or- 
leans, 6  Wall.  642,  18  L.  ed.  950;  Mickey  v. 
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Stratton,  17  Fed.  Cas.  No.  9,530,  5  Sawv. 
475. 

See  17  Cent.  Dig.  tit.  "Ejectment,^'  §  59. 

That  mesne  grantor  of  plaintiff  had  a  legal 
title  from  the  common  grantor  cannot  be 
assumed  in  instruction.  Atkinson-  v.  Smitn, 
(Va.  1896)  24  S.  E.  901. 

Plaintiff  need  only  prove  that  the  title 
under  which  his  adversary  claims  has,  with 
reference  to  the  original  grantor,  an  inter- 
mediate common  source  with  his  own.  An- 
derson V.  Reid,  10  App.  Cas.  (D.  C.)  426. 

Where  a  corporation  is  the  common  source 
of  title  plaintiff  need  not  show  that  the  cor- 
poration was  lawfully  organized.  Ryan  v. 
Martin,  91  N.  C.  464. 

97.  Comstock  v.  Eastwood,  108  Mo.  41.  18 
S.  W.  39. 

98.  Royston  v.  Wear,  3  Head  (Tenn.)  8. 

99.  Brown  v.  Schintz,  203  111.  136,  67  N.  E., 
767 ;  Burns  v.  Edwards,  163  111.  494,  45  N.  E. 
113,  unless  defendant  denies  under  oath  that 
he  claims  title  under  such  source,  or  swears 
that  he  claims  title  under  some  other  source. 
See  also  Lake  Erie,  etc.,  R.  Co.  v.  Whitman, 
155  111.  514,  40  N.  E.  1014,  46  Am.  St.  Rep. 
355,  28  L.  R.  A.  612;  Chicago,  etc.,  R.  Co.  v. 
Hardt,  138  111.  120,  27  N.  E.  910;  Cairo,  etc., 
R.  Co.  V.  Parrott,  92  111.  194;  Hartshorn  r. 
Dawson,  79  111.  108. 

1.  McDonald  v.  Hannah,  59  Fed.  977,  8 
C.  C.  A.  426  [reversing  51  Fed.  73].  See 
also  Johnstone  v.  Scott,  11  Mich.  232;  Brown 
V.  Brown,  45  Mo.  412;  Du  Pont  v.  Davis,  3C 
Wis.  170. 

Plaintiff  does  not  waive  his  right  in  such 
case  by  attempting  to  prove  title  in  the  com- 
mon source,  as  such  matter  is  immaterial. 
McDonald  v.  Hannah,  59  Fed.  977,  8  C.  C.  A. 
426  [reversing  51  Fed.  73]. 

2.  Byers  v.  Rodabaugh,  17  Iowa  53. 

Defendant  who  sold  to  the  lessor  of  plain- 
tiff cannot  show  title  out  of  himself  at  time 
of  making  deed.  Den  v.  Winans,  14  N.  J.  L.  1. 

Title  derived  by  plaintiff  from  defendant 
estops  the  latter  from  setting  up  an  out- 
standing title  in  a  third  party,  both  holding 
under  a  common  source.  Mathews  v.  Le- 
compte,  24  Mo.  545. 

3.  Coleman  v.  McCormick,  37  Minn.  179, 
33  N.  W.  556. 

4.  Myrick  v.  Wells,  52  Miss.  149. 
Where  one  takes  by  descent  as  co-heir  and 

tenant  in  common,  he  cannot  show  in  eject- 
ment by  his  co-heir  that  his  ancestor  had  no 
title.  Jackson  v.  Streeter,  5  Cow.  (N.  Y.) 
529. 
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tliroagli  deed  from  tlie  widow  ;  ^  where  the  remainder-man  and  the  hfe-tenant  both 
derive  title  from  the  same  source  where  both  parties  claim  under  the  same  act ; ' 
where  deeds  under  which  defendant  claims  reserve  plaintiff's  land  and  recognize 
his  title  ;^  where  defendant  has  a  conveyance  from  the  common  grantor  who  was 
in  possession  at  the  time  of  conveyance  ;^  where  plaintilf  fails  to  connect  liimself 
with  an  outstanding  title,  and  defendant  claiming  under  the  same  lessor  is 
estopped  from  setting  up  an  outstanding  title  where  both  parties  claim  under 
the  same  patent,  but  defendant's  title  is  that  of  quasi-tenant  to  plaintiff ;  where 
defendant  holds  as  tenant  under  the  judgment  debtor,  plaintiff's  title  being  under 
a  sheriff's  deed ;  where  both  parties  claim  under  a  sherift''s  sale  and  plaintiff 
establishes  the  judgment  debtor's  title  in  himself ;  where  both  parties  claim 
under  a  sale  of  unseated  land  for  taxes  ;  where  both  parties  derive  title  under 
the  United  States  town-site  law;^^  and  where,  in  ejectment  for  dower,  defendant 
has  entered  into  possession  under  a  conveyance  from  a  grantee  of  the  husband. 
A  conveyance  from  a  common  ancestor  will  also  be  binding,  although  fraud  is 
alleged,  but  is  unproven.^^  Again  if  all  the  title  is  traced  into  a  common  source, 
through  a  direct  deed  from  such  source  and  a  deed  from  him  through  another,  it 
is  immaterial  whether  the  latter  deed  be  void  or  not.^^ 

e.  Limitations  or  Qualifleations  of,  or  Exceptions  to,  Rule  —  (i)  In  General. 
The  general  rule  does  not  apply,  where  there  is  no  outstanding  title  superior  to 
that  of  him  who  is  the  common  source ;  where  the  grantor's  deed  does  not  pur- 
port to  convey  the  entire  title  ;^  where  both  parties  claim  under  the  same  patent, 
and  the  title  of  neither  is  connected  therewith  where  by  plaintift''s  showing 
he  has  not  the  legal  title  by  reason  of  an  encumbrance;^^  where  plaintiff"'s 
chain  of  title  from  the  common  source  is  defective  where  defendant's  deed 
from  the  common  grantor  is  void  where  a  quitclaim  deed  stands  alone,  for 
such  deed  does  not  show  that  the  grantee  had  no  prior  title.^^  An  exception  has 
also  been  made  where  defendant  can  show  that  plaintiff's  ancestor  claimed  under 
a  different  title  than  that  set  forth  by  plaintiff.^^ 


5.  Sell  V.  McAnaw,  138  Mo.  267,  39  S.  W. 
779. 

6.  Smith  V.  Bradley,  11  S.  W.  370,  10  Ky. 
L.  Rep.  1029. 

7.  Monette's  Succession,  26  La.  Ann.  26,  as 
neither  can  contest  its  validity. 

8.  Greenwich  Second  M.  E.  Church  v.  Hum- 
phrey, 142  N.  Y.  137,  36  N.  E.  812  [a,^rniing 
21  N.  Y.  Suppl.  89]. 

9.  Van  den  Brooks  v.  Correon,  48  Mich. 
283,  12  N.  W.  206. 

10.  Seabury  v.  Doe,  22  Ala.  207,  58  Am. 
Dec.  254. 

11.  Clarke  v.  Slack,  6  J.  J.  Marsh.  (Ky.) 
482. 

12.  Jackson  v.  Jones,  9  Cow.  (N.  Y.)  182. 

13.  Nor  need  plaintiff  in  such  case  prove 
the  nature  or  quality  of  such  debtor's  title. 
Huntington  v.  Pritchard,  11  Sm.  &  M. 
(Miss.)  327. 

14.  Stewart  17.  Shoenfelt,  13  Serg.  &  R. 
(Pa.)  360. 

15.  Tucker  v.  Whittlesey,  74  Wis.  74,  41 
N.  W.  535,  42  N.  W.  101. 

16.  Bowne  v.  Potter,  17  W^end.  (N.  Y.) 
164. 

17.  Beasley  v.  Rowley,  (Tenn.  Ch.  App. 
1898)  52  S.  W.  322.  See  Barnett  f.  Mimick, 
17  S.  W.  334,  13  Ky.  L.  Rep.  503. 

18.  Prescott  v.  Jones,  29  Ga:  58. 

19.  New  England  Mortg.  Securitv  Co.  v. 
Clayton,  119  Ala.  361,  24  So.  362. 

Where  evidence  of  title  is  forced  out  of  the 
[4] 


claimant  and  is  not  before  the  court  with 
his  consent,  and  it  does  not  appear  that  the 
title  was  derived  solely  from  the  source  so 
evidenced  or  that  other  and  better  title  will 
not  be  relied  on,  the  rule  does  not  apply. 
McConnell  v.  Rhodes,  14  Ga.  313. 

20.  Campau  v.  Campau,  37  Mich.  245,  or 
even  where  it  leaves  it  uncertain  without  the 
aid  of  other  testimony  what  interest  was  con- 
veyed. 

21.  Ratcliff  i\  Bellfonte  Iron  Works  Co., 
87  Ky.  559,  10  S.  W.  365,  10  Ky.  L.  Rep. 
643,  the  question  thereby  becoming  one  of 
superior  possessory  right. 

22.  Smith  v.  Doe,  26  Miss.  291. 

23.  Christenburg  v.  King,  85  N.  C.  229. 
Compare  Lyons  v.  Holmes,  19  S.  C.  406. 

24.  McDougald  v.  McLean,  60  N.  C.  120. 

But  where  defendant's  deed  was  not  deliv- 
ered he  cannot  show  that  the  alleged  common 
grantor  conveyed  the  land  to  another  before 
he  conveyed  either  to  him  or  to  plaintiff, 
lliomas  V.  Kelly,  46  N.  C.  375. 

Where  defendant's  equitable  title  has  not 
been  consummated  by  a  deed  and  plaintiff 
has  a  legal  title,  it  has  been  held  that  al- 
though claiming  from  a  common  source  the 
general  rule  does  not  applv.  Levi  v.  Gard- 
ner, 53  S.  C.  24,  30  S.  E.  617. 

25.  North  Chillicothe  r.  Burr,  185  111.  322, 
57  N.  E.  32.  See  also  Henry  v.  Reichert,  22 
Hun  (N.  Y.)  394. 

26.  Miller  r.  Wilson,  2  Yeates  (Pa.)  294. 
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{ii)  Superior  Title  —  (a)  When  Not  Precluded  hj  Bide.  Tlie  general 
rule  does  not  preclude  showing  a  superior  title ;  that  one  party  has  acquired 
another  and  better  title  from  some  other  person  ;  or  that  plaintiff  has  parted 
with  his  title.^^  Again  defendant  may  justify  his  possession  by  showing  that  he 
holds  under  another  deed,  thereby  destroying  the  proof  of  title  from  a  common 
source.^^ 

(b)  Limitation  of  Inquiry.  If  both  parties  trace  title  to  a  common  source 
the  inquiry  is  limited  to  which  has  the  elder  and  better  title  and  the  elder  or 
better  grant  or  title  will  prevail  but  this  does  not  mean  a  naked  possession 
only  without  color  of  title  for  a  short  time  prior  to  acquiring  a  claim  under  the 
common  title.^^ 

D.  Rig-ht  of  Plaintiff  to  Possession.^^  As  a  basis  of  the  right  to  recover 
it  is  essential  that  plaintiff  have  a  right  of  present or  immediate"*^  pos- 


27.  Burns  i;.  Goff,  79  Tex.  236,  14  S.  W. 
1009. 

As  against  written  title  defendant's  posses- 
sion will  be  superior  when  for  twenty  years 
coupled  with  title  from  a  common  source. 
Shea  V.  Burchell,  27  Nova  Scotia  235. 

28.  Johnson  v.  Watts,  46  N.  C.  228 ;  Cope- 
land  V.  Sauls,  46  N.  C.  70. 

Buying  in  outstanding  title. — It  is  decided 
that  either  party  may  improve  his  title,  as 
against  the  other,  by  buying  in  an  outstand- 
ing title  paramount  to  that  of  the  prior 
owner;  but  it  will  not  benefit  him  unless  it 
is  a  subsisting  and  available  title.  If,  how- 
ever, one  enters  under  another's  title  he  can- 
not procure  from  another  source  an  adverse 
and  better  title  and  set  it  up  in  opposition  to 
that  under  which  he  obtained  possession  and 
to  the  prejudice  of  his  vendor.  Wade  v. 
Thompson,  52  Miss,  367.  Compare  Bowne  v. 
Potter,  17  Wend.  (N.  Y.)  164. 

29.  Moss  V.  Union  Bank,  7  Baxt.  (Tenn.) 
216. 

30.  Hughes  p.  Wilkinson,  28  Miss.  600. 
But  see  Dycus  v.  Hart,  2  Tex.  Civ.  App. 
354,  21  S.  W.  299. 

31.  Wade  v.  Thompson,  52  Miss.  367; 
Bonds  V.  Smith,  106  N.  C.  553,  11  S.  E.  322. 
See  also  Hall  v.  Lance,  25  111.  277. 

Before  defendant  can  impeach  a  common 
source  he  must  establish  that  he  has  acquired 
a  superior  title.  Sell  v.  McAnaw,  138  Mo. 
267,  39  S.  W.  779. 

Older  title  of  plaintiff,  coupled  with  due 
registration  and  the  common  source,  entitles 
him  to  recover,  unless  defendant,  not  being 
under  estoppel,  shows  another  and  different 
title.  Anderson  v.  Reid,  10  App.  Cas,  (D.  C.) 
426. 

Plaintiff  must  sustain  Kis  claim  to  a  com- 
mon source  or  show  a  paramount  superior 
title.  North  Chillicothe  v.  Burr,  185  111.  322, 
57  N.  E.  32. 

32.  California. — Touchard  v.  Crow,  20  Cal. 
150,  81  Am.  Dec.  108. 

Louisiana. —  Weil  v.  Zodiag,  34  La.  Ann. 
982. 

Michigan. —  Drake  v.  Happ,  92  Mich.  580, 
52  N.  W.  1023. 

Mississippi. —  Slack  v.  Swaim,  (1891)  8 
So.  545;  Griffin  v.  Sheffield,  38  Miss.  359,  77 
Am.  Dec.  646. 

New  York. —  Risley  v.  Rice,  40  Hun  585 ; 
Wood  V.  Livingston,  11  Johns.  36. 
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North  Carolina. —  Christenbury  v.  King,  85 
N.  C.  229;  Gilliam  v.  Bird,  30  N.  C.  280.  49 
Am.  Dec.  379. 

Wisconsin. —  Schwallback  v.  Chicago,  etc., 
R.  Co.,  69  Wis.  292,  34  N.  W.  128,  2  Am.  St. 
Rep.  740. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  60; 
and  supra,  II,  C,  1,  c;  II,  C,  4,  a,  (i). 

Senior  patent  prevails.  Simpson  v.  Kil- 
patrick,  148  Mo.  507,  50  S.  W.  435;  Cun- 
ningham V.  Snow,  82  Mo.  587. 

Title  derived  under  a  prior  lien  is  prima 
facie  superior  to  a  title  from  a  common 
source  purporting  to  be  derived  under  a 
junior  lien,  although  a  judicial  sale  under 
the  latter  may  have  preceded  that  under  the 
former.    Littlefield  v.  Nichols,  42  Cal.  372. 

Where  grants  from  the  state  overlap  plain- 
tiff's older  grant  and  entry  prevails  over  de- 
fendant's grant  without  entry.  Nolen  v.  Wil- 
son, 5  Sneed  (Tenn.)  332. 

33.  Brooks  v,  Chaplin,  3  Vt.  281,  23  Am. 
Dec.  289. 

34.  Title  or  right  at  time  of  action  brought 
or  at  trial  see  supra,  II,  C,  2,  3. 

35.  Baro  r.  Fennell,  24  Fla.  378,  5  So.  9; 
Batterton  v.  Yoakum,  17  111.  288:  Heffner  r. 
Betz,  32  Pa.  St.  376;  Russell  v.  Allmond.  92 
Va.  484,  23  S.  E.  895. 

State  must  have  a  present  right  of  posses- 
sion, and  where  it  has  demised  lands  to  an- 
other and  has  not  been  reinvested  v/ith  the 
right  of  possession  such  other  party  cannot 
recover  in  ejectment.  State  v.  Cincinnati 
Tin,  etc.,  Co.,  66  Ohio  St.  182,  64  N.  E.  08. 

36.  Alahama. —  Slaughter  v.  McBride,  09 
Ala.  510;  Olive  v.  Adams,  50  Ala.  373. 

Maryland. — Lannay  v.  Wilson,  30  Md.  536. 

Montana.—  Herbert  v.  King,  1  Mont.  475. 

Ohio. —  State  v.  Cincinnati  Tin,  etc.,  Co., 
21  Ohio  Cir.  Ct.  218,  11  Ohio  Cir.  Dec.  587. 

Vermont. —  Cheney  v.  Cheney,  26  Vt.  606, 
rule  applied  to  all  of  several  plaintiffs. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  63, 

Right  to  immediate  possession  would  al- 
ways support  the  action  of  ejectment  and  it 
will  yet.  Tennessee,  etc.,  R,  Co.  v.  East  Ala- 
bama R.  Co.,  75  Ala.  516,  51  Am.  Rep.  475. 

Tennessee  code  requires  the  right  to  im- 
mediate possession  in  plaintiff.  Hubbard  r. 
Godfrey,  100  Tenn.  150,  47  S.  W.  81. 

While  the  homestead  act  conveys  no  title, 
but  merely  a  protection  from  sale  whilst  oc- 
cupied, nevertheless  the  children  and  heirs 
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session,^*  notwithstanding  he  may  have  the  legal  title  in  himself.^^  A  right  of 
possession,  however,  follows  title,''^^  or  may  be  based  upon  what  is  necessary  t@ 
the  contemplated  nse  of  land  granted.^^  It  has  been  decided,  however,  that  a  right 
of  possession  will  be  determined  only  on  the  record  title  or  title  by  limitation^ 
E.  Ouster  of  Plaintiff  and  Possession  by  Defendant  —  l.  Nature,  Essen- 
TiALS,  AND  Scope  —  a.  In  General.  Although  ejectment  lies  where  there  is  an 
actual^  tortious  eviction,'^'  yet  it  is  noc  necessary  to  constitute  an  ouster  that  the 
act  should  be  accompanied  with  force,  for  tlie  sufficiency  of  an  ouster  may  be 
based  upon  the  circumstances.*^  It  may,  however,  be  stated  that  there  is  a  suffi- 
cient ouster :  Where  tliere  is  an  unlawful  interference  wdth  the  owner's  enjoy- 
ment of  his  estate  by  an  unlawful  or  wrongful  entry ^^^^  with  full  notice  of  his 


have  such  an  estate,  coupled  with  their  right 
to  immediate  possession,  as  entitles  them  to 
sue  for  a  recovery  in  ejectment.  Booth  r. 
Goodwin,  29  Ark.  633. 

37.  Alabama. —  Williams  v.  Hartshorn,  30 
Ala.  211. 

California. —  Willis  v.  Wozeneraft,  22  Cal. 
607. 

Maryland. —  Mitchell  r.  Mitchell,  1  Md. 
44;  Wilson  v.  Inloes,  11  Gill  &  J.  351. 

Neio  York. —  McLeans  r.  Macdonald,  2 
Edm.  Sel.  Gas.  393. 

United  States. — Smith  v.  McCann,  24  How. 
398,  16  L.  ed.  714. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  63. 

Against  a  right  of  entry  reserved  ejectment 
will  not  lie.  Narehood  r.  Wilhelm,  69  Pa. 
St.  64. 

Although  possession  is  taken  with  plain- 
tiff's consent,  under  an  agreement  that  plain- 
tiff is  to  have  the  right  of  possession  and  de- 
fendant continues  in  possession  without 
plaintiff's  consent,  the  latter  is  entitled  to 
possession  after  the  expiration  of  the  period 
of  consent.  Kopper  r.  Fulton,  71  Vt.  211,  44 
Atl.  92. 

Entry  of  plaintiff  by  fraud  does  not  affect 
his  right  of  possession  where  he  had  a  right 
of  entry.    Depuy  v.  W^illiams,  26  Cal.  309. 

Lease  is  deemed  a  real  possessory  title  for 
all  purposes  of  the  action,  even  though  it  is 
founded  on  fiction.  Robinson  r.  Campbell,  3 
Wheat.  (U.  S.)  212,  4  L.  ed.  372. 

One  entitled  to  possession  may  maintain 
ejectment  against  another,  although  he  has  a 
legal  title.    Doe  v.  Crosby,  7  U.  C.  Q.  B.  202. 

Right  of  possession  is  sufficient  where  de- 
fendant admits  his  possession.  Arents  r. 
Long  Island  R.  Co.,  89  Hun  (N.  Y.)  126,  34 
N.  Y.  Suppl.  1085. 

The  statute  requires  right  to  recover  pos- 
session (Bay  County  v.  Bradley,  39  Mich. 
163,  33  Am.*^Rep.  367),  and  a  party  having 
such  statutory  right  may  bring  ejectment 
(Curtis  V.  Herrick,  14  Cal.  117,  73  Am.  Dec. 
032 ) . 

38.  Clark  r.  Davis,  60  S.  W.  396,  22  Ky. 
L.  Rep.  1231;  Richardson  v.  Baltimore,  etc., 
R.  Co.,  89  Md.  126,  42  Atl.  938;  Hammond 
V.  Inloes,  4  Md.  138 ;  Wells  v.  Steckelberg,  52 
Nebr.  597,  72  N.  W.  865,  66  Am.  St.  Rep. 
529 ;  Ferryman  r.  Callison,  1  Overt.  ( Tenn. ) 
515.  And  see  Rowe  v.  Beckett,  30  Ind.  154, 
95  Am.  Dec.  676. 

39.  W^illoby  r.  Raiden,  113  Ga.  85,  38  S.  E. 
314. 


Against  naked  possession  or  intruder. —  A 

right  of  possession,  being  an  incident  to  legal 
title,  is  sufficient  against  one  having  naked 
possession  (Hogans  v.  Carruth,  19  Fla.  84), 
or  an  intruder  ( Hull  v.  Campbell,  56  Pa.  SL 
154),  or  one  who  has  neither  claim  or  color 
of  title,  and  has  admitted  title  in  plaintiff's 
grantor  (Sykes  v.  Hayes,  23  Fed.  Gas.  No. 
13,709,  5  Biss.  529). 

Party  having  better  title  is  entitled  to  pos- 
session. Gay  V.  MofTitt,  2  Bibb  (Ky.)  506,  5 
Am.  Dec.  633. 

40.  Southern  Pac.  Co.  v.  Burr,  86  Cal.  279^ 
24  Pac.  1032.    See  also  Southern  Pac.  Co. 
Meyer,  (Cal.  1890)  24  Pac.  1033. 

41.  McAnaw  r.  Clark,  167  Mo.  443,  67 
S.  W.  249. 

Perfect  possessory  title  in  vendor  without 
paper  title  in  him  is  sufficient.  Hamilton  r« 
Hamilton,  29  S.  W.  876,  16  Ky.  L.  Rep.  793. 

42.  Adams  v.  Tiernan,  5  Dana  (Ky.)  394. 

43.  Corbin  v.  Cannon,  31  Miss.  570.  See 
also  3  Blackstone  Comm.  167-170,  198,  2 
Blackstone  Comm.  196. 

An  ouster  is  a  wrongful  dispossession  or 
exclusion  from  real  property  of  a  party  who 
is  entitled  to  the  possession,  and  involves  a 
question  of  intent.  But  actual  intent  im- 
plies active  knowledge,  and  there  can  be  no 
wrongful  dispossession  or  wrongful  exclu- 
sion, no  adverse  intent  and  adverse  holding, 
where  one  is  in  the  enjoyment  of  that  which 
he  honestly  supposes  to  be  his,  and  has  nct> 
knowledge  that  any  person  has  or  claims  t© 
have  a  right  to  participate  in  the  possession 
of  it.    Newell  r.  W'oodruff,  30  Conn.  492, 

Although,  in  order  to  constitute  an  actual 
disseizin,  there  must  be  a  tortious  entry  and 
expulsion,  still  there  are  certain  acts  which 
are  capable  of  being  made  a  disseizin  by  elec- 
tion. Such  acts  do  not,  however,  constitute 
a  disseizin  until  the  party  makes  them  so. 
Jackson  v.  Rogers,  1  Johns.  Gas.  (N.  Y. )  33, 

Taking  a  conveyance  from  a  hostile  source 
constitutes  an  ouster  by  tenant.  Clark  v. 
Crego,  47  Barb.  (N.  Y.)  599. 

Whether  the  intrusion  of  a  foundation  wall 
may  be  treated  as  a  disseizin  or  trespass  see 
Raim  V.  Milwaukee  Electric  R.,  etc.,  Co.,  103 
Wis.  467,  79  N.  W.  747. 

Continuous  possession  of  plaintiff  to  time 
of  ouster  or  disturbance  see  supra,  II,  C,  4, 
a,  (II),  (B),  (3),  (4). 

44.  Dyer  v.  Krackauer,  14  Mo.  App.  39? 
Bradstreet  r.  Huntington,  5  Pet.  (U.  S.) 
402,  8  L.  ed.  170. 
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rights  where  an  entry  is  peaceable  and  without  force,  but  is  equivalent  to  a 
forcible  entry  or  where  there  is  an  entry  and  a  claim  of  possession  adverse  to 
the  true  owner  and,  although  mere  words  are  insufficient,  a  notice  not  to  tres- 
pass may  operate  to  give  construction  to  defendant's  acts  upon  the  land,  and  so 
aid  in  determining  whether  or  not  there  has  been  an  ouster,^^  Again  possession 
is  sufficient  as  a  basis  of  ejectment :  Where  there  is  a  refusal  of  possession  even 
for  a  temporary  period  where  defendant's  possession  is  unlawful,  even  though 
lie  has  a  right  in  the  nature  of  an  easement ;  where  there  is  a  denial  of  plain- 
tiff's title  or  an  assertion  of  title  by  defendant  in  possession,  and  acts  are  done  in 
furtherance  of  such  claim  where  adjoining  tracts  owned  in  severalty  are 
inclosed  around  their  exterior  boundaries ;  and  where  there  is  a  subjection  of 
the  land  to  the  actual  dominion  of  defendant,^^  or  an  exercise  of  acts  of  owner- 
ship and  control  to  the  exclusion  of  plaintilf,^'^  as  distinguished  from  a  single 


Damming  water  back  on  plaintiff's  land  is 

not  a  taking  of  the  bed  and  banks  of  the 
stream.  Burke  v.  Carlinville  Water  Co.,  176 
III.  555,  52  N.  E.  266. 

Entry  by  a  stranger  is  not  tortious  when 
made  on  the  estate  of  a  deceased  tenant  in 
common  with  the  consent  of  the  adminis- 
trator.   Carpentier  v.  Small,  35  Cal.  346. 

When  feoffment  and  fine  with  proclamation 
are  an  absolute  disseizin  of  coparceners  and 
not  a  disseizin  at  election  see  Doe  v.  Pett, 
11  A.  &  E.  842,  4  P.  &  D.  278,  39  E.  C.  L. 
446. 

45.  Sweetland  v.  Hill,  9  Cal.  550. 

46.  Tidwell  r.  Chiricahua  Cattle  Co.,  (Ariz. 
1898)  53  Pac.  192. 

Entry  under  a  levy  on  an  undivided  moiety, 
against  the  owner  of  an  estate  for  life  in 
one  third  of  land  and  of  a  term  for  years 
in  the  other  two  thirds,  and  claiming  to  hold 
a  moiety  of  the  land,  amounts  to  an  ouster 
of  an  assignee  of  the  es.tate  for  life  and  for 
years.    Chapman  v.  Gray,  15  Mass.  439. 

Mere  entry  does  not  amount  to  disseizin 
unless  accompanied  with  expulsion  from  the 
freehold.  Doe  r.  Thompson,  5  Cow.  (N.  Y. ) 
371. 

Statute  includes  wrongful  entry  or  right- 
ful entry  and  wrongful  detention.  McCann 
V.  Rathbone,  8  R.  I.  297. 

Where  one  is  rightfully  in  possession  by 
entry  under  a  bond  for  a  deed  he  cannot  be 
disturbed  by  a  grantee  of  his  vendor  under  a 
deed  given  while  the  former  vendee  was  in 
possession.  Sands  v.  Kagey,  150  111.  109,  36 
N.  E.  956. 

47.  Bell  V.  Foxen,  42  Fed.  755. 

48.  Dikeman  v.  Taylor,  24  Conn.  219. 

49.  Smith  %\  Revels,  79  Hun  (N.  Y.)  213, 
29  N.  Y.  Suppl.  658,  refusal  here  being  by  a 
contractor  during  the  process  of  construction 
of  a  building. 

50.  Ocean  Grove  Camp-Meeting  Assoc.  f. 
Berthall,  63  N.  J.  L.  310,  43  Atl.  887  {re- 
versing 62  N.  J.  L.  88,  40  Atl.  779]. 

Easements  and  plaintiff's  title  see  supra, 
II,  C,  1,  f. 

51.  Rule  applies:  Where  defendant  occu- 
pies and  cultivates  the  land  and  never  recog- 
nizes any  right  in  plaintiff.  Hendricks  v. 
Rasson,  49  Mich.  83,  13  K  W.  367.  Where 
defendant  in  possession  expressly  denies  the 
title  of  plaintiff  and  his  cotenants  claiming 
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under  another  title  and  refuses  possession 
and  continues  to  rely  upon  such  title.  Dodge 
v.  Page,  49  Vt.  137.  Where  a  widow  in  pos- 
session asserts  title  as  donee  to  the  exclusion 
of  the  heirs.  Kellogg  v.  GilfiUan,  (Pa.  1887) 
10  Atl.  888.  Where  a  purchaser  at  a  guard- 
ian's sale  is  in  possession  claiming  title 
under  the  guardian's  deed.  Wilkinson  v. 
Filby,  24  Wis.  441.  Where  one  under  claim 
of  title  commits  acts  of  trespass.  Chilson 
V.  Buttolph,  12  Vt.  231.  Where  defendant  is 
in  possession  under  chain  of  title  from  les- 
sor's ancestor.  Register  v.  Rowell,  48  N.  C. 
312.  Where  defendant  claimed  to  have  a 
deed  and  assumed  to  lease  the  premises  and 
to  collect  the  rents  and  retain  them,  at  least 
it  tends  to  show  an  ouster.  Durkee  v.  Fel- 
ton,  54  Wis.  405,  11  N.  W.  588. 

But  where  the  acts  done  show  no  claim  of 
title  or  interest  in  the  land  itself  there  is 
no  sufficient  ouster.  Cowenhoven  v.  Brook- 
lyn, 38  Barb.  (N.  Y.)  9. 

Even  though  defendant  does  not  claim 
ownership  and  offers  to  remove  improvements, 
yet  if  he  retains  possession  unlawfully  eject- 
ment lies.  Comfort  t-.  Ballingal,  134  Mo. 
281,  35  S.  W.  609. 

Mere  act  of  owner  of  personal  chattels  in 
leaving  them  upon  another's  land  does  not 
constitute  a  ground  for  ejectment,  where  the 
owner  does  not  demand  the  removal  of  such 
chattels.  Bedell  v.  Arnold,  15  N.  Y.  x\pp. 
Div.  576,  44  N.  Y.  Suppl.  541. 

Recording  of  tax  deed  is  sufficient  claim  of 
title,  unless  defendant  disclaims  interest  be- 
fore suit  and  takes  the  necessary  steps  to 
disaffirm  the  apparent  title  of  record.  Hovt 
V.  Southard,  58  Mich.  432,  25  N.  W. 
385. 

52.  Reay  v.  Butler,  95  Cal.  206,  30  Pac. 
208. 

53.  Quicksilver  Min.  Co.  v.  Hicks,  20  Fed. 
Cas.  No.  11,508,  4  Sawy.  688. 

Where  defendant  has  lawful  possession  and 
dominion  over  the  premises  there  can  be  no 
recovery.  Binghamton  Opera-House  Co.  v. 
Binghamton,  88  Hun  (N.  Y.)  620,  34  N.  Y. 
Suppl.  421. 

54.  Gruell  v.  Spooner,  71  Cal.  493,  12  Pac. 
511;  Redfield  v.  Utica,  etc.,  R.  Co.,  25  Barb. 
(N.  Y. )  54.  See  also  Quicksilver  Min.  Co. 
V.  Hicks,  20  Fed.  Cas.  No.  11,508.  4  Sa\AT. 
688. 
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act,^^  or  occasional  acts  of  intrusion,  sucli  as  the  mere  act  of  cutting  timber  on 
land  and  hauling  it  off.^*^ 

b.  Continuance  of  Possession.  Whether  or  not  defendant's  possession  con- 
tinues after  he  leaves  the  land  must  be  determined  by  his  acts  at  the  time  of 
liis  departure,  the  appearance  of  the  land  thereafter,  and  also  his  claims  and 
intentions.^^ 

c.  Possession  of  Part.^^  Although  defendant  is  in  actual  possession  of  less 
than  is  declared  for  it  has  been  held  that  plaintiff  may  recover  the  whole  but 
it  has  also  been  decided  that  recovery  must  be  limited  to  that  part  possessed  or 
occupied  by  defendant.^*^  Again  ejectment  lies  where  plaintiff's  lessor  and  defend- 
ant  occupy  different  parts  of  the  same  tract  claiming  adversely .^^ 

2.  Necessity  —  a.  Of  Ouster,  Dispossession,  Disseizin,  op  Wrongful  Entry.  It 
is  a  general  rule  that  ejectment  can  be  maintained  only  by  one  out  of  possession.^^ 
Primarily  therefore  it  must  ordinarily  be  shown  that  defendant  keeps  plaintiff  out 
of  tlie  possession  unlawfully  or  that  there  is  an  ouster,  disseizin,^  dispossession,^'^ 
actual  trespass,^^  or  tortious  entry as  well  as  a  wrongful  possession.^^ 


Where  there  are  no  acts  of  ownership  and 
control  or  any  inclosure  ejectment  does  not 
lie.    Harrington  v.  Port  Huron,  86  Mich.  46, 

48  N.  W.  641,  13  L.  R.  A.  664. 
Possession  means  an  exclusion  of  every 

other  person  except  by  permission,  as  well 
as  that  it  is  physically  possible  to  use  and 
occupy  it  by  one's  self,  Syracuse  Gas-Light 
Co.  f.  Rome,  etc.,  R.  Co.,  11  N.  Y.  Civ.  Proc. 
239  [modified  in  51  Hun  119,  5  N.  Y.  Suppl. 
459]. 

Exclusion,  except  upon  condition,  is  suffi- 
cient.  Mahon  v.  San  Rafael  Turnpike  R.  Co., 

49  Cal.  269. 

55.  Jackson  v.  Pike,  9  Cow.  (N.  Y.)  69. 

56.  Ozark  Land  Co.  r.  Leonard,  20  Fed. 
881. 

But  occasional  entries  and  acts  may  be  a 

sufficient  possession  when  coupled  with  a 
claim  of  right  and  a  refusal  to  deliver  pos- 
session on  demand.  Roach  t\  HefTernan,  05 
Vt.  485,  27  Atl.  71. 

57.  Myers  r.  McMillan,  4  Dana  (Ky.)  485. 
See  also  Burke  v.  Hammond,  76  Pa.  St.  172, 
Compare  supra,  II,  C,  4,  a,  (ii),  (b),  (3). 

58.  See  supra,  II,  C,  4,  d, 

59.  White  v.  St,  Guirons,  Minor  (Ala.) 
331,  12  Am.  Dec.  56;  Coleman  r.  Hender- 
son, 3  HI,  251, 

If  defendant  claims  title  to  the  entire 
tract,  without  disclaiming  as  to  part,  it  is 
immaterial  that  he  was  in  actual  possession 
of  only  a  part.  Colorado  Cent.  R.  Co.  u. 
Smith,  5  Colo.  160. 

Constructive  possession. —  A  conveyance  of 
land  adjacent  to  other  land  of  which  one  is 
in  actual  possession  will  give  a  constructive 
actual  possession  of  the  part  so  conveyed, 
where  there  is  no  adversary  in  possession, 
which  will  warrant  ejectment  therefor 
against  such  possessor.  Griffith  v.  Dicken, 
2  B,  Mon.  (Ky.)  20. 

Where  title  is  claimed  under  a  confirmation 
of  a  grant,  defendant  must  have  possession 
of  some  part  of  the  land  within  the  decree 
of  confirmation.  Brown  v.  Brackett,  45  Cal. 
167. 

60.  Tripp  V.  Fausett,  94  Ga.  330,  21  S,  E. 
572  ;  Kelly  v.  Hare,  1  Humnhr.  (Tenn.)  103. 


Where  entry  is  made  upon  public  lands 

without  making  claim  under  the  possessory 
or  preemption  laws  the  possession  will  not 
be  extended  beyond  that  portion  of  the  prem- 
ises actually  occupied.  Garrison  v.  Sam[>- 
son,  15  Cal.  93. 

61.  Dobbins  r.  Stephens,  18  N.  C.  5. 

62.  Brown  v.  King,  107  N,  C.  313,  12  S,  K 
137;  Corley  v.  Pentz,  76  Pa.  St.  57;  Kribbs 
V.  Downing,  25  Pa.  St.  399 ,  Buchanan  r. 
Streper,  12  Phila.  (Pa.)  529;  Smith  v.  Wm- 
gard,  3  Wash,  Terr.  291,  13  Pac.  717;  Peters 
r.  Reichenbach,  114  Wis.  209,  90  N.  W.  184; 
Carmichael  v.  Argard,  52  Wis,  607,  9  N.  Wl 
470, 

Although  defendant  claims  adversely  eject- 
ment does  not  lie  by  one  in  possession.  Stein- 
man  r.  Vicars,  99  Va.  595,  39  S,  E,  227, 

63.  Lotz  V.  Briggs,  50  Ind.  346, 

64.  California. —  Watson  v.  Zimmerman,  6 
Cal.  46;  Payne  v.  Treadwell,  5  Cal.  310. 

Neiv  York. —  Smith  v.  Burtis,  6  Johns.  19/, 
5  Am.  Dec.  218. 

Pennsylvania. —  Lykens  v.  Whelan,  15  Pa. 
St.  483;  Buchanan  v.  Streper,  12  Phila.  529, 

South  Carolina. —  Rollins  v.  Brown,  37 
S,  C,  345,  16  S,  E,  44, 

Vermont, —  Chamberlin  v.  Donahue,  41  Vt. 
306;  Cooley  v.  Penfield,  1  Vt,  244, 

See  17  Cent,  Dig.  tit.  "  Ejectment,"  §  6.5 
et  seq. 

Actual  ouster  is  necessary  in  ejectment  bv 
one  tenant  in  common  against  another. 
Prince  v.  Heylin,  1  Atk.  493,  26  Eng.  Re- 
print 312;  Doe  v.  Cuff,  1  Campb.  173.  See 
also  Doe  r.  Phillips,  3  B.  &  Ad.  753,  1  L.  J. 
K.  B.  187,  23  E.  C.  L.  330. 

Denial  of  plaintiff's  right  of  possession  is 
equivalent  of  actual  ouster  under  Oreg.  Code 
Civ.  Proc.  §  313.  Goldsmith  v.  Smith,  21 
Fed.  611. 

65.  Cooper  v.  Smith,  9  Serg.  &  R.  (Pa.) 
26,  11  Am.  Dec.  658. 

66.  Anderson  r.  Lynch,  37  S,  C,  575,  10 
S,  E.  773  [overruling  Binda  v.  Benbow,  9 
Rich.  (S.  C.)  15]. 

67.  Smith  v.  Burtis,  6  Johns.  (N.  Y.)  197^ 
5  Am,  Dec,  218, 

68.  Chamberlin  l:  Donahue,  41  Vt.  300. 
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b.  Of  Possession,  Oecupaney,  or  Claim  of  Title,  and  Time  Thereof.  Ejectment 
€)nlj  lies  against  a  defendant  in  possession  or  occupancy,^''*  at  tlie  time  wlien  tlie 
action  was  commenced  and  an  abandonment '^^  thereafter  does  not  defeat  the 
action.'^^  It  is  decided,  however,  that  an  exception  exists  where  defendant  is 
admitted  to  defend  the  possession  of  another.'^-^  It  is  also  determined  that  actual 
personal  possession  "'^  or  an  actual  occupancy  or  residence  are  unnecessary ;  ''^ 


69.  California. — Garner  v.  Marshall,  9  Cal. 
268. 

Illinois.—  See  Reed  v.  Tyler,  56  111.  288. 

Kentucky. —  McDowell  v.  King,  4  Dana  67  ; 
Pope  v..  Pendergrast,  1  A.  K.  Marsh.  122. 
And  see  Withers  v.  Payne,  12  B.  Mon.  343; 
Madison  v.  Owens,  Litt.  Sel.  Cas.  281. 

Missouri. —  See  La  Eiviere  v.  La  Eiviere, 
97  Mo.  80,  10  S.  W.  840;  Charter  Oak  L. 
tnsv  Go.  v.  Cummings,  13  Mo.  App.  76, 

Wcw  York. —  Ellicott  v.  Mosier,  7  N.  Y. 
201;  Schuyler  v.  Marsh,  37  Barb.  350;  Peo- 
ple V.  New  York,  28  Barb.  240;  Chaniplain, 
etc.,  R.  Co.  V.  Valentine,  19  Barb.  484;  Lucas 
V.  Johnson,  8  Barb.  244;  Jackson  v.  Ives,  9 
Cow.  661.  And  see  Child  v.  Chappell,  9 
K  Y,  246;  Redfield  v.  Utiea,  etc.,  R.  Co.,  25 
Barb.  54;  Van  Horne  r.  Everson,  13  Barb. 
526. 

North  Carolina. —  DoggeLt  v.  Hardin,  132 
N.  C.  690,  44  S.  E.  369;  Mordecai  v.  Oliver, 
10  C.  479;  Albertson  v.  Reding,  6  N.  C. 
283.  And  see  Davis  v.  Morris,  132  N.  C.  435, 
43  S,  E.  950. 

Pennsylvania. —  Mclntire  v.  Wing,  113  Pa. 
St.  67,  4  Atl.  197.  And  see  Cooper  v.  Smith, 
i  Serg.  &  R.  26,  11  Am.  Dec.  658. 

Rhode  Island. —  Grundv  v.  Hadfield,  16 
E.  I,  579',  18  Atl,  186, 

Washington. —  See  Smith  v.  Wingard,  3 
Wash.  Terr.  291,  13  Pac.  717, 

Wisconsin. —  See  Carmichael  v.  Argard,  52 
Wis.  607,  9  N,  W,  470. 

United  States. —  Ozark  Land  Co.  v.  Leon- 
ard,. 20  Fed.  881. 

See  17  Cent,  Dig.  tit.  "  Ejectment,''  §  65 
et  seq. 

When  ejectment  lies  against  one  out  of  pos- 
session see  itifra,  II,  F. 

Judgment  against  non-resident  proprietor 
is  void.  Charter  Oak  L.  Ins.  Co.  v.  Cum- 
mingSy  13  Mo,  App,  76, 

Occupation  or  possession  by  husband  or 
wife  and  effect  and  sufficiency  thereof  see 
Gordon  v.  Sizer,  39  Miss,  805;  Daniliee  v. 
Hyatt,  81  Hun  (N.  Y.)  238,  30  N,  Y,  Suppl, 
707  [affirmed  in  151  N.  Y.  493,  45  N.  E. 
^)39];  Zeigler  v.  Shomo,  78  Pa.  St.  357. 

70.  Alabama. —  Betz  v.  Mullin,  62  Ala.  365. 
California. —  Partridge  v.  Shepard,  (1886) 

12  Pac.  351;  Dillon  v.  Center,  68  Cal.  561, 
10  Pae.  176;  Shaeffer  v.  Matzen,  59  Cal.  652; 
Brown  v.  Brackett,  45  Cal,  167;  Buhne  v. 
Corbett,  43  Cal.  264;  Owen  v.  Morton,  24 
Cal.  373;  Owen  v.  Fowler,  24  Cal.  192, 

Florida. —  Jones  v.  Lofton,  16  Fla.  189. 

Georgia. —  Scisson  v.  McLaws,  12  Ga.  166. 

Indiana. —  Williamson  v.  Crawford,  7 
Blackf.  12. 

Kentucky. —  Moss  v.  Scott,  2  Dana  271; 
^rnett  v.  Garnett,  7  T.  B.  Mon.  545. 

Mississippi. —  Wallis  v.  Smith,  2  Sm.  &  M. 
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220;  Newman  v,  Foster,  3  How.  383,  34  Am. 
Dec.  98. 

North  Carolina. —  Ward  v.  Parks,  72  N.  C. 
452;  Atwell  v.  McLure,  49  N.  C,  371;  Flan- 
niken  v.  Lee,  23  N,  C.  293. 

Vermont. —  Skinner  v.  McDaniel,  4  Vt. 
418;  Cooley  v.  Penfield,  1  Vt.  244, 

West  Virginia. —  Southgate  v.  Walker,  2 
W.  Va,  427, 

United  States. —  Walton  v.  Wild  Goose 
Min,,  etc.,  Co.,  123  Fed.  209,  60  C.  C.  A. 
155 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  65 
et  seq. 

Exact  time  of  alleged  ouster  is  not  ma- 
terial, where  there  is  no  claim  for  or  recovery 
of  damages.  Collier  v.  Corbett,  15  Cal.  183, 
See  also  Walton  v.  Wild  Goose  Min.,  etc., 
Co.,  123  Fed.  209,  60  C.  C.  A.  155. 

If  possession  is  such  as  to  be  deemed  con- 
tinuous from  a  time  prior  to  beginning  the 
suit  until  down  to  the  time  of  trial,  it  is 
sufficient  where  there  is  no  disclaimer.  Doe 
V.  Roe,  30  Ga.  553. 

Time  of  service  of  writ  is  to  be  treated  as 
commencement  of  an  action.  McDaniels  v. 
Reed,  17  Vt.  674. 

Where  the  title  is  in  the  wife  at  the  com- 
mencement of  suit  she  is  an  actual  occupant. 
Martin  v.  Rector,  101  N.  Y.  77,  4  N.  E.  183. 
3  How.  Pr.  N.  S.  (N.  Y.)  361  [affirming  30 
Hun  138]. 

71.  See  Harper  v.  Lowndes^  15  U.  C.  Q.  B. 
430. 

If  party  is  out  of  possession  by  his  own  act 

of  abandonment  before  suit  is  commenced, 
recovery  is  precluded,  even  though  he  had 
theretofore  refused  possession.  Allen  v.  Dun- 
lap,  42  Barb.  (N.  Y.)  585. 

Trespass  and  possession  must  be  continued 
down  to  time  the  action  is  brought.  Ander- 
son V.  Lynch,  37  S.  C.  575,  16  S.  E,  773 
[overruling  Binda  v.  Benbow,  9  Rich  (S,  C.) 
15], 

72.  Archibald  v.  New  York  Cent.,  etc.,  R. 
Co.,  1  N,  Y,  App.  Div.  251,  37  N,  Y,  Suppl. 
336, 

Defendant's  quitting  possession  after  serv- 
ice of  the  writ  does  not  affect  plaintiff's 
right  to  proceed  to  judgment,  Zeigler  v. 
Fisher,  3  Pa,  St,  365, 

73.  Garnett  v.  Garnett,  7  T.  B.  Mon.  (Ky.) 
545, 

74.  Quicksilver  Min.  Co.  v.  Hicks,  20  Fed. 
Cas.  No.  11,508,  4  Sawy.  688.  See  also  Bell 
V.  Foxen,  42  Fed.  755, 

Actual  as  distinguished  from  constructive 
possession  is  unnecessary.  Crane  v.  Ghirar- 
delli,  45  Cal.  235. 

75.  Kunze  v.  Evans,  129  Mo.  1,  31  S.  W. 
114;  Phillips  V.  Phillips,  107  Mo.  360,  17 
S.  W.  974. 
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and  a  claim  of  title  may  in  certain  cases  be  sufficient,  altliougli  defendant  is  not 
in  possession.''^ 

3.  Acts  of  Tenant,  Agent,  Servant,  and  Public  or  State  Officer,  or  Guardian. 

Possession  of  a  tenant  is  that  of  his  landlord;''  although  it  is  determined  that 
defendant's  personal  acts  may  constitute  a  sufficient  possession,  notwithstanding  a 
tenant  is  in  actual  possession  claiming  the  land  as  his  own,  plaintiff  having  no 
notice  of  the  latter  fact.'^  An  ouster  may  also  be  committed  by  an  agent or 
servant ;  and  if  there  is  no  trespass  by  defendant  in  person,  it  must  have  been 
committed  by  his  agent  or  tenant,  where  the  statute  so  requires.^^  Again  an 
officer  or  state  agent  in  custody  of  property,  and  one  who  under  his  employment 
o;uards  and  cares  for  it,  have  a  possession  which  is  a  basis  of  ejectment.^^  Eject- 
ment cannot,  however,  be  maintained  against  minors  on  the  wrongful  taking  of 
possession  by  their  guardian. 

4.  Where  There  Are  Several  Defendants.  An  ouster  committed,  and  posses- 
sion thereby  acquired,  by  one  person  with  the  knowledge  and  consent  of  another, 
for  their  joint  benefit,  are  the  acts  and  possession  of  both.^^  If,  however,  one 
procures  himself  to  be  made  a  party  defendant  he  need  not  be  shown  to  be  in 
possession  ;  but  it  is  also  decided  that  possession  of  some  part  of  the  premises 
by  a  co-defendant  is  necessary,  even  though  he  has  not  entered  a  disclaimer.^^ 
Again  in  ejectment  against  two  the  possession  of  one  alone  justifies  a  judgment 
against  him.^^ 

5.  Defendant  Precluded  From  Denying  Ouster.  Defendant,  it  seems,  may  be 
precluded  by  his  acts  or  admissions  from  denying  an  ouster.^^ 


76.  Converse  v.  Dunn,  166  111.  25,  46  N.  E. 
747;  Whiteley  v.  Whiteley,  110  Mich.  556, 
68  N.  W.  241;  Banyer  v.  Empie,  5  Hill 
(N.  Y.)  48;  Becker  v.  Howard,  47  How.  Pr. 
(N.  Y.)  423;  Smith  v.  Lee,  1  Coldw.  (Tenn.) 
549. 

Statute  giving  action  against  tax-title 
claimant,  whether  in  actual  possession  or  not, 
does  not  apply  where  such  claimant  is  out 
of  possession  and  another  is  in  actual  pos- 
session. Callahan  f.  Davis,  90  Mo.  78,  2 
S.  W.  216. 

Claim  of  title  to  unoccupied  lands  see  infra, 
II,  F. 

77.  Smith  r.  Walker,  10  Sm.  &  M.  (Miss.) 
584;  Jackson  v.  Harrow,  11  Johns.  (N.  Y. ) 
434.  See  Oliver  v.  Williams,  25  Ga.  217; 
Phillips  V.  Phillips,  107  Mo.  360,  17  S.  W. 
974 ;  Den  t'.  Snowhill,  13  N.  J.  L.  23,  22  Am. 
Dec.  496. 

If  the  landlord  has  constructive  possession 

ejectment  cannot  be  maintained  against  him 
alone.  Grundy  r.  Hadfield,  16  R.  I.  579,  18 
Atl.  186. 

Peaceable  entry  under  a  mortgagee  after 
default  constitutes  a  tenancy  making  such 
possession  that  of  the  mortgagee.  Hennesy 
r.  Farrell,  20  Wis.  42. 

Where  title  under  lease  passes  under  execu- 
tion sale  the  former  owner  is  no  longer  in 
possession.  Gowan  v.  Bensel,  53  Minn.  46, 
54  N.  W.  934. 

78.  Stewart  v.  Cass,  16  Vt.  663,  42  Am. 
Dec.  534. 

79.  Munson  %.  Munson,  30  Conn.  425. 
Acts  of  the  husband  as  agent  of  the  wife, 

done  on  land  which  the  wife  might  be  pre- 
sumed to  own,  are  not  proof  of  ouster  in  an 
action  against  the  husband  and  wife  to  re- 
cover an  undivided  part  of  the  land.  Yager 
r.  Larsen,  22  Wis.  184. 


80.  Riecke  r.  WestenhoflF,  10  Mo.  App.  358. 

81.  Anderson  v.  Lynch,  37  S.  C.  575,  16 
S.  E.  773,  where,  however,  the  acts  of  the 
agent  were  held  insufficient. 

But  where  there  is  no  claim  of  title  by  the 
alleged  principal  or  by  the  alleged  agent  in 
the  former's  behalf,  and  the  latter  does  not 
represent  himself  as  agent,  an  act  of  dis- 
possession by  him  is  his  individual  act. 
Danihee  v.  Hyatt,  68  Hun  (N.  Y.)  255,  22 
N.  Y.  Suppl.  995. 

82.  Tindal  i\  W^esley,  167  U.  S.  204,  17 
S.  Ct.  770,  42  L.  ed.  137.  But  see  Buhne  f. 
Corbett,  43  Cal,  264,  an  employee  of  the 
United  States. 

Action  against  state  controller  of  wild,  va- 
cant, and  forest  lands  see  Meigs  v.  Roberts, 
162  N.  Y.  371,  56  N.  E.  838,  76  Am.  St.  Rep. 
322  [reversing  42  N.  Y.  App.  Div.  290,  59 
N.  Y.  Suppl.  215]. 

83.  Spitts  V.  Wells,  18  Mo.  468. 

84.  Treat  r.  Reilly,  35  Cal.  129. 

85.  Warren  v.  Carter,  92  Mo.  288,  5  S.  W. 
42;  Gorham  v.  Brenon,  13  N.  C.  174. 

Recovery  may  be  had  against  both  husband 
and  wife,  even  though  the  latter  alone  was  in 
possession,  living  apart  from  her  husband, 
and  was  made  co-defendant  as  feme  sole  at 
her  request,  the  question  of  coverture  not 
being  raised  until  after  judgment.  Von 
Schrader  v.  Taylor,  7  Mo.  App.  361. 

86.  McCanna  v.  Johnston,  19  Pa.  St.  434. 

87.  Gordon  v.  Sizer,  39  INIiss.  805. 
Where  one  defendant  is  the  landlord  of  the 

other  defendant,  Avho  has  actually  entered, 
ejectment  will  not  lie  against  him.  Cham- 
plain,  etc.,  R.  Co.  v.  Valentine,  19  Barb. 
(N.  Y.)  484. 

88.  Southern  Cotton  Oil  Co.  r.  Henshaw. 
89  Ala.  448,  7  So.  760;  Kirkland  r.  Trott,  66 
Ala.  417. 
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F.  Claim  of  Title  or  Acts  of  Ownership  of  Unoccupied  Lands— i.  iif 
General.  Ejectment  will  only  lie  against  one  out  of  possession,  claiming  title, 
when  the  lands  are  unoccupied  and  his  claim  of  title  or  of  interest  is  accompanied 
with  acts  of  ownership,  such  as  inclosure,  cultivation,  and  the  like.^^  The  oldest, 
and  best  title  will  prevail  where  lands  are  uninclosed  and  unimproved,^^  or  are 
wild  or  unoccupied,^^  and  not  in  the  actual  possession    of  either  party. 

2.  Sufficiency  of  Claim  or  Acts.  As  against  a  person  claiming  land,  althougli 
not  in  occupation  thereof,  ejectment  may  be  brought  where  he  has  made  entries 
and  surveys  of  any  part  thereof  or  where  with  his  claim  he  exercises  acts  of 
ownership  such  as  inclosure,  cultivation,  and  the  like,^^  or  the  payment  of  taxes.*^^' 
But  the  claim  of  title  must  be  a  serious  and  intentional  one  and  not  an  idle  decla- 
ration of  ownership  and  the  title  or  interest  claimed  must  be  one  which  if  valid 
would  give  a  possessory  right.^^  The  action  lies  against  one  recording  a  deed 
or  a  tax  deed  of  wild  and  unoccupied  lands  ;  ^  or  against  one  who  owns  the  record 
title,  although  he  has  subsequently  conveyed  it,  but  the  conveyance  is  not 
recoi'ded.^ 

G.  Notice  to  Quit  or  Demand  For  Possession.  Notice  to  quit  or  demand 
for  possession  is  necessary,  and  as  a  rule  is  only  necessar}^,  where  the  relation  of 
landlord  and  tenant  exists,^  or  where  there  is  a  privity  or  connection  of  title 


89.  Garner  v.  Marshall,  9  Cal.  268.  See 
Converse  v.  Dunn,  166  111.  25,  46  N.  E.  747 ; 
Whiteley  v.  Whiteley,  110  Mich.  556,  68 
N.  W.  241. 

Necessity  of  defendant's  actual  possession 
see  supra,  II,  E. 

90.  King  V.  Hunt,  13  S.  W.  214,  11  Ky. 
L.  Rep.  802. 

91.  Becker  v.  Howard,  47  How.  Pr.  (N.  Y.) 
423. 

92.  Deming  v.  Gainey,  95  N.  C.  528;  Mc- 
Daniels  v.  Reed,  17  Vt.  674. 

93.  Renneker  v.  Warren,  17  S.  C.  139. 

94.  Harvey  v.  Tyler,  2  Wall.  (U.  S.)  328, 
17  L.  ed.  871. 

95.  Garner  v.  Marshall,  9  Cal.  268. 
Jurisdiction  of  county  commissioners  over 

a  public  road  is  not  title  or  interest  sufficient 
in  the  road  to  constitute  a  basis  of  ejectment 
against  them.  Pueblo  Light,  etc.,  Co.  v. 
Prowers  County,  5  Colo.  App.  129,  38  Pac. 
112. 

96.  Winthrop  v.  Grimes,  Wright  (Ohio) 
330. 

97.  Lucas  v.  Johnson,  8  Barb.  (N.  Y.)  244. 

98.  The  action  will  not  lie  therefore 
against  one  having  only  an  apparent  lien 
without  color  of  possessory  right.  Pier  v. 
Fond  du  Lac,  38  Wis.  470. 

99.  McDaniels  v.  Reed,  17  Vt.  674;  Hill 
V.  Kricke,  11  Wis.  442. 

1.  Cornell  University  v.  Mead,  80  Wis.  387, 
49  N.  W.  815 ;  Hewitt  v.  Butter  field,  52  Wis. 
384,  9  N.  W.  15. 

Rule  applies:  Where  the  real  owner  has 
notice  of  the  claim  (Anderson  v.  Courtright, 
47  Mich.  161,  10  N.  W.  183)  ;  where  defend- 
ant has  refused  on  request  to  release  such 
claim,  the  land  being  wholly  unimproved,  un- 
fenced,  and  unoccupied  (Heinmiller  v.  Hath- 
eway,  60  Mich.  391,  27  N.  W.  558)  ;  or  where 
the  recorded  deed  appears  to  be  the  end  of 
a  direct  chain  of  title  and  no  person  is  in 
actual  occupancy  (Goodman  v.  Nester,  64 
Mich.  662,  31  N.  W.  575),  or  against  one 
who  claims  under  a  tax  deed  paid  for,  pro- 
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cured,  and  recorded  by  the  latter,  and  the 
land  is  wild  and  unoccupied  (Tillotson  v. 
Webber,  96  Mich.  144,  55  N.  W.  837 ) . 

Constructive  possession  by  the  holder  of  a 
tax-title  of  land  not  in  the  actual  possession 
of  any  one  is  not  sufficient  to  maintain  an 
action  against  them  when  the  land  is  occu- 
pied in  part  under  an  unexpired  term  of  a 
lease  of  the  whole  given  before  the  tax-title. 
Callahan  v.  Davis,  103  Mo.  444,  15  S.  W. 
433. 

The  Missouri  revenue  act  of  1872  refers 
only  to  the  collector's  tax  deed  authorized 
thereby,  and  does  not  apply  to  a  sheriff's 
deed  given  on  the  sale  of  lands  for  delin- 
quent taxes,  under  the  revenue  act  of  1877. 
Vastine  v.  Laclede  Land,  etc.,  Co.,  135  Mo. 
145,  36  S.  W.  374. 

Where  defendant  disclaims  title  and  before 
action  is  commenced  conveys  a  recorded  tax- 
title  held  by  him  to  another,  who  neglected 
to  record  his  deed  until  a  lis  pendens  was 
filed  in  the  ejectment  suit,  the  owner  cannot 
recover.  Webster  v.  Killen,  99  Wis.  525,  75 
N.  W.  88. 

2.  Boardman  v.  Saunders,  126  Mich.  293, 
85  N.  W.  737.  Contra,  as  to  principle  in- 
volved, see  Webster  v.  Pierce,  108  Wis.  407. 
83  N.  W.  938,  a  case  of  a  tax  deed. 

3.  Illinois. —  Schoonmaker  v.  Doolittle,  118 
111.  605,  8  N.  E.  839;  Murphy  v.  Williamson, 
85  111.  149. 

Indiana. —  McCaslin  v.  State,  99  Ind.  428; 
Eberwine  v.  Cook,  74  Ind.  377. 

Kentucky. —  Lewis'  Heirs  v.  Ringo,  3  A.  K. 
Marsh.  247;  Barlow  v.  Bell,  4  Bibb  106. 

'New  Jersey. —  Den  f.  Wade,  20  N.  J.  L. 
291. 

New  York. —  Jackson  v.  French,  3  Wend. 
337,  20  Am.  Dec.  699;  Jackson  v.  Fuller,  4 
Johns.  215;  Jackson  v.  Deyo,  3  Johns. 
422. 

North  Carolina. —  Eaton  v.  George,  48 
N.  C.  385. 

Pennsylvania. —  Logan  f.  Quigley,  (1887) 
11  Atl.  92. 
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between  tlie  parties."^  Within  this  rule,  or  as  quahtications  of  or  exceptions 
thereto,  such  notice  or  demand  is  required  where  defendant  has  so  entered  and 
holds  possession  that  he  cannot  be  treated  as  a  trespasser ;  ^  where  one  holds 
under  license  from  the  crown,^  under  an  executory  contract  for  purchase,^  under 
a  contract  of  purchase  from  an  infant,^  under  a  sublease,^  or  under  an  agreement, 
with  relation  to  a  division  line  and  occupation,  which  amounts  to  a  license  to  occupy 
until  revoked.^^  But  notice  or  demand  is  unnecessary  where  defendant  has  repu- 
diated or  otherwise  terminated  the  prior  relationship,  and  has  asserted  a  hostile  pos- 
session or  claim ;    where  he  holds  without  title,  after  termination  of  his  rightful 


United  States. —  Doe  v.  Johnston,  7  Fed. 
Cas.  No.  3,958,  2  McLean  323. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  76. 

Form  of  notice  to  quit  see  Adams  Ejectm. 
347  et  seq. 

Tenant  at  will  is  entitled  to  demand  of 
possession  (Zilch  v.  Young,  184  111.  333,  50 
N.  E.  318)  ;  but  there  is  no  sufficient  tenancy 
at  will  to  necessitate  notice  when  not  ac- 
quired by  consent  of  the  person  interested 
(Sherrid  v.  Southwick,  43  Mich.  515,  5  N.  W. 
1027). 

Where  the  lessor  of  plaintiff  and  her  hus- 
band agreed  for  an  exchange  of  defendant's 
lands  for  the  wife's  lands,  and  he  entered  and 
remained  in  possession  until  the  husband's 
death,  he  was  decided  never  to  have  been  a 
tenant  of  the  lessor  in  any  sense  and  so  not 
entitled  to  notice  to  quit.  Thackray  v. 
Cheeseman,  18  N.  J.  L.  1. 

Sufficiency  of  notice  or  demand  when  any 
is  necessary  see  the  following  cases: 

Connecticut. —  Townsend  Sav.  Bank  v. 
Todd,  47  Conn.  190. 

Indiana. —  Clouse  v.  Elliott,  71  Ind.  302. 

Maryland. —  G\\'ynn  v.  Jones,  2  Gill  &  J. 
173. 

^ew  York.—  Clark  v.  Crego,  47  Barb.  599. 
Ohio. —  Spencer  v.  Marckel,  2  Ohio  263. 
See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  80. 

4.  Petty  V.  Doe,  13  Ala.  568;  Harland  v. 
Eastman,  119  111.  22,  8  N.  E.  810;  Schoon- 
maker  v.  Doolittle,  118  111.  605,  8  N.  E.  839. 

5.  Van  Campen  v.  Depue,  11  N.  J.  L.  409. 
As  where  he  is  lawfully  in  possession  (Mc- 
Nally  V.  Connolly,  (Cal.  1885)  9  Pac.  169), 
under  a  contract  right  (Taylor  v.  McCrackin, 
2  Blackf.  (Ind.)  260),  or  has  entered  or  holds 
bv  permission  or  acquiescence  (Schoonmaker 
?  >Doolittle,  118  111.  605,  8  N.  E.  839;  Har- 
rison i\  Hord,  12  B.  Mon.  (Ky.)  471;  Cham- 
berlin  v.  Donahue,  41  Vt.  306.  See  Doe  v. 
Clifford,  2  C.  &  K.  448,  61  E.  C.  L.  448). 

Actual  intent  with  which  a  tenant  in  com- 
mon holds  should  be  tested  by  a  formal  de- 
mand to  be  let  into  the  enjoyment  of  the 
right  claimed.  Newell  v.  Woodruff,  30  Conn. 
492. 

Permission  after  adverse  entry  to  continue 
in  possession,  even  though  there  is  a  dis- 
claimer at  the  trial  of  holding  adversely, 
does  not  create  the  relation  of  landlord  and 
tenant  so  as  to  entitle  defendant  to  notice. 
Jackson  v.  Tyler,  2  Johns.  (N.  Y.)  444. 

Where  possession  by  assent  has  been  long 
continued  the  holding  thereof  may  not  be 
wrongful  until  demand  for  possession.  Hol- 
ston  V.  Needles,  115  111.  461,  5  N.  E.  530. 


6.  Doe  V.  Friesman,  5  U.  C.  Q.  B.  O.  S. 
661. 

7.  Prentice  v.  Wilson,  14  111.  91;  Stack- 
house  V.  Doe,  5  Blackf.  (Ind.)  570;  Bedford 
V.  Thomas,  6  B.  Mon.  (Ky.)  332;  Lundy  ?;. 
Dovey,  7  U.  C.  C.  P.  38.  But  compare  Jack- 
son V.  Kingsley,  17  Johns.  (N.  Y.)  158; 
Robinson  v.  Smith,  17  U.  C.  Q.  B.  218; 
Stringham  v.  Ammerman,  14  U.  C.  Q.  B. 
548;  Robertson  v.  Slattery,  10  U.  C.  Q.  B. 
498 ;  Doe  i\  Crouch,  5  U.  C.  Q.  B.  453 ;  Doe 
V.  Trotter,  1  U.  C.  Q.  B.  310;  Doe  v.  Mc- 
Gillveray,  6  U.  C.  Q.  B.  0.  S.  294. 

Such  possession  is  a  quasi-tenancy  at  will. 
Dennis  v.  Warder,  3  B.  Mon.  (Ky.)  173; 
Venable  v.  McDonald,  4  Dana  (Ky.)  336. 
See  Lundy  v.  Dovey,  7  U.  C.  C.  P.  38.  But 
compare  Chilton  v.  Niblett,  3  Humphr. 
(Tenn.)  404;  Doe  v.  Garner,  1  U.  C.  Q.  B. 
39,  holding  that  such  purchaser  is  a  tenant 
at  will,  but  a  notice  to  quit  or  a  demand  for 
possession  is  unnecessary. 

Person  entering  under  a  parol  agreement 
to  make  a  conveyance  is  not  entitled  to  notice 
to  quit,  although  there  must  be  a  demand 
for  possession  or  a  refusal  to  deliver.  Carson 
V.  Baker,  15  N.  C.  220,  25  Am.  Dec.  706. 

Purchase  of  land  on  execution  sale  against 
the  vendor  is  a  termination  of  the  contract 
of  purchase,  under  which  parties  in  posses- 
sion hold,  so  that  the  purchaser  under  such 
sale  need  not  give  notice  to  quit,  a  demand 
of  possession  being  sufficient.  Van  Valken- 
bergh  v.  Rahway  Bank,  23  N.  J.  L.  583. 

8.  Clawson  v.  Doe,  5  Blackf.  (Ind.)  300; 
Bool  V.  Mix,  17  Wend.  (N.  Y.)  119,  31  Am. 
Dec.  285. 

9.  Foust  V.  Trice,  53  N.  C.  490. 

10.  Bishop  V.  Babcock,  22  Vt.  295  (at 
least  a  reasonable  notice  to  commence  suit 
should  be  given,  even  though  the  relation  of 
landlord  and  tenant  is  not  created  and  the 
full  notice  is  not  required)  ;  Campbell  v. 
Bateman,  2  Aik.  (Vt.)  177  (such  case  differs 
from  one  where  the  division  line  is  uncertain 
and  unknown ) . 

11.  Alabama. —  Alexander  v.  Wheeler,  69 
Ala.  332. 

California. —  Connolly  v.  Hingley,  82  Cal. 
642,  23  Pac.  273. 

Indiana. —  Eberwine  v.  Cook,  74  Ind.  377. 

Kentucky. — Isaacs  v.  Gearheart,  12  B.  Mon. 
231. 

Vermont. —  Catlin  v.  Washburn,  3  Vt.  25. 
See  17  Cent.  Dig.  tit.  "Ejectment,"  §  76 
et  seq. 

Where  the  relation  of  landlord  and  tenant 
has  ceased  by  non-payment  of  rent  for  j^ears 
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or  permissive  possession  where  lie  is  a  tenant  at  sufferance  on\y,^^  a  mere  occu- 
pant by  license/^  or  a  mortgagor  in  possession  or  liis  grantee ;  ^-^  where  he  denies 
or  disclaims  plaintiff's  title,  interest,  or  right  of  possession,^^  and  holds  adversely 
or  independently,  in  hostility  to  plaintiff,  and  under  a  claim  of  right  in  himself,'^' 
or  of  ownership  of  the  fee,^^  or  by  a  claim  of  title  which  is  defective ;  where. he 
holds  under  a  void  deed,^^or  a  void  sale;^^  where  by  indenture  plaintiff  acquired 
a  life-estate  and  defendant  a  right  to  occupy  under  conditional  covenants  which 
are  broken  where  a  vendor  continues  in  possession  of  land  after  conveying  it 
where  plaintiffs  claim  a  life-estate  under  a  will  and  defendant  does  not  hold  under 
them  and  denies  their  title  where  ejectment  is  founded  upon  a  deed  of  trust 
and  condition  broken  where  the  heir  of  a  deceased  partner  sues  the  surviving 
partner  where  defendant  is  a  mere  servant  or  bailiff  in  possession  ;^  where  the 
object  of  a  statute  as  to  unappropriated  lands  is  to  provide  a  remedy  for  speedy 


notice  is  unnecessary.  Crowther  v.  Lloyd, 
31  N.  J.  L.  395. 

12.  Rule  applies  where  life-estate  deter- 
mines. Seaton  v.  Davis,  1  Thomps.  &  C. 
(N.  Y.)  91;  Nims  v.  Sabine,  44  How.  Pr. 
(N.  Y.)  252. 

Death  of  landlord  terminates  tenancy  at 
sufferance  or  at  will,  and  possession  there- 
after is  wrongful  against  heirs,  and  no  no- 
tice to  quit  or  demand  for  possession  is  neces- 
sary. Joy  V.  McKay,  70  Cal.  445,  11  Pac. 
763. 

Set-off  to  a  creditor  on  execution  is  suffi- 
cient notice  to  a  debtor  that  his  title  has 
ceased.  Downing  v.  Sullivan,  64  Conn.  1,  29 
Atl.  130. 

13.  Barlow  v.  Bell,  4  Bibb  (Ky.)  106; 
Howard  v.  Carpenter,  22  Md.  10;  Young  v. 
Perry,  61  N.  C.  549;  Tisdale  v.  Tisdale,  10 
U.  C.  C.  P.  106. 

Lessee  or  assignee  of  a  tenant  at  will 
is  a  disseizor,  and  the  same  rule  applies  to 
him  as  to  a  tenant  at  sufferance.  Reckhow 
V.  Schanck.  43  N.  Y.  448.  See  Jackson  v. 
Rogers,  1  Johns.  Cas.  (N.  Y.)  33. 

Tenant  at  sufferance,  who  is  turned  out  of 
possession  without  any  demand  of  possession, 
cannot  maintain  ejectment  but  may  main- 
tain trespass.  Doe  v.  Murrell,  8  C.  &  P.  134, 
34  E.  C.  L.  651. 

14.  Young  V.  Perry,  61  N.  C.  549. 

15.  Den  v.  Wade,  20  N.  J.  L.  291. 

At  common  law  a  mortgagor  in  possession 
was  a  tenant  at  sufferance  merely,  and  so 
not  entitled  to  notice ;  and  under  the  Ver- 
mont statute  the  same  tenancy  exists  after 
condition  broken.  Ford  i\  Steele,  54  Vt. 
562. 

In  an  action  between  a  mortgagor  and  a 
mortgagee  there  is  a  privity  of  contract  as 
well  as  of  estate  and  the  mortgagor  is  en- 
titled to  notice  to  quit.  Jackson  v.  Laug- 
head,  2  Johns.  (N.  Y. )  75  [explained  in 
Jackson  v.  Fuller,  4  Johns.  (N.  Y.)  215 j. 

16.  California.— Webb  v.  Winter,  (1901) 
65  Pac.  1028;  McCarthy  v.  Brown,  113  Cal. 
15,  45  Pac.  14. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Smith, 
78  111.  96. 

Kentucky. —  Bedford  v.  Thomas,  6  B.  Mon. 
332. 

New  York. —  Jackson  v.  French,  3  Wend. 
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337,  20  Am.  Dec.  699;  Jackson  v.  Wheeler, 
6  Johns.  272. 

United  States. —  Woodward  v.  Brown,  13 
Pet.  1,  10  L.  ed.  31. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  76 
et  seq. 

Although  a  disclaimer  of  tenancy  dispenses 
with  notice,  yet  if  made  after  date  of  the 
demise  and  no  notice  is  shown  or  other  deter- 
mination of  the  tenancy  plaintiff  is  prop- 
erly nonsuited.  Jackson  v.  Wheeler,  6 
Johns.  (N.  Y.)  272. 

Defense  by  landlord  amounts  to  disclaimer 
of  tenancy.  Whissenhunt  v.  Jones,  78  N.  C. 
361;  Foust  V.  Trice,  53  N.  C.  490.  See 
Jones  V.  Perdue,  1  Blackf.  (Ind.)  351. 

Tenant  who  has  attorned  to  stranger  is  not 
entitled  to  notice.  Steinhauser  v.  Kuhn,  50 
Mich.  367,  15  N.  W.  513. 

17.  Harland  v.  Eastman,  119  HI.  22,  8 
N.  E.  810;  Schoonmaker  v.  Doolittle,  118 
111.  605,  8  N.  E.  839;  McClane  v.  White,  5 
Minn.  178;  Jackson  v.  Chase,  2  Johns. 
(N.  Y.)  84. 

Setting  up  an  adverse  possession  for  a 
period  sufficient  to  constitute  a  bar  is  incon- 
sistent with  a  tenancy  at  will  and  precludes 
a  right  to  insist  upon  notice  to  quit.  Wil- 
liams V.  Cash,  27  Ga.  507.  73  Am.  Dec.  739. 

18.  McGinnis  v.  Fernandes,  126  111.  228, 
19  N.  E.  44;  Jackson  v.  Deyo,  3  Johns. 
(N.  Y.)  422;  Stockwell  v.  Robinson,  1  Pa. 
St.  477.  See  also  Clark  v.  Crego,  47  Barb. 
(N.  Y.)  599. 

19.  Clapp  V.  Beardsley,  1  Vt.  151. 

20.  Covington  v.  McNickle,  18  B.  Mon. 
(Ky.)  262. 

21.  Chilton  V.  Niblett,  3  Humphr.  (Tenn.) 
404. 

22.  Olcott  V.  Dunklee,  16  Vt.  478. 

23.  Doe  V.  Dafoe,  4  U.  C.  Q.  B.  484. 

24.  Scouler  i;.  Scouler,  19  U.  C.  Q.  B. 
106. 

25.  Brown  v.  Schintz,  203  111.  136,  67  N.  E. 
767. 

Cestui  que  trust  is  clearly  entitled  to  pos- 
session and  need  make  no  demand  as  against 
his  trustee.  Caldwell  v.  Lowden,  3  Brewst. 
(Pa.)  63. 

26.  Doe  V.  McLeod,  8  U.  C.  Q.  B.  344. 

27.  Jackson  v.  Sample,  1  Johns.  Cas. 
(N.  Y.)  232. 
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removal  of  occupants  witlioiit  notice  where  a  tenant  of  a  devisee  for  life  is 
ousted  by  the  remainder-man  ;  '^'^  or  subject  to  certain  exceptions  ^  where  defend- 
ant's entry  or  possession  was  wrongful  at  its  inception  or  has  become  so,^^  or  he 
has  put  himself  in  the  attitude  of  a  trespasser  or  mere  intruder  or  where  he 
has  forfeited     or  waived  his  right  to  notice  or  demand.^^ 

H.  Successive  Actions.^*^  A  person  may  in  some  cases  maintain  an  action 
of  ejectment  after  he  has  discontinued  a  prior  action  commenced  by  him,^"  or 
after  a  verdict  has  been  rendered  against  him  in  a  former  action.^^  And  a  prior 
recovery  does  not  preclude  defendant  from  subsequently  setting  up  evidence  of 
title  and  recovering  the  land,  the  former  recovery  being  of  the  possession  without 
prejudice  to  the  right."^  And  after  a  judgment  has  been  obtained  by  him  for 
part  of  a  tract  of  land  plaintiff  may  maintain  a  new  action  against  the  same 
parties  for  the  whole/*^  But  where  a  second  action  is  to  try  the  same  title  as  a 
former  action  between  tlie  same  parties,  althoi^gh  to  different  property,  the  pro- 
ceeding may  be  stayed  until  the  costs  of  the  former  proceeding,  in  which  plaintiff 
was  defeated,  have  been  paid  by  him.'^^ 

I.  Joinder  of  Causes  of  Action  and  Consolidation.^^  One  action  may  be 
maintained  by  a  plaintiff  for  several  distinct  tracts,  claimed  under  different  titles, 
where  he  has  been  unlawfully  ejected  from  all  by  the  same  defendant.^^    And  an 


28.  Candee  v.  Hayward,  37  N.  Y.  653,  5 
Transcr.  App.  (N.  Y.)  194  \affirmxng  34 
Barb.  349]. 

29.  Doe  V.  Murrell,  8  C.  &  P.  134,  34 
E.  C.  L.  651. 

30.  As  in  certain  statutory  cases  where 
there  has  been  a  wrongful  ouster  and  de- 
tention from  the  public  domain  by  one  hav- 
ing no  better  title.  New  Mexico,  etc.,  R.  Co. 
r.  Crouch,  4  N.  M.  141,  13  Pac.  201. 

31.  Holsten  v.  Needles,  115  111.  461,  5 
N.  E.  530;  Murphy  v.  Williamson,  85  111. 
149;  Jackson  i'.  Robinson,  4  Wend.  (N.  Y.) 
436. 

32.  Fears  f.  Merrill,  9  Ark.  559,  50  Am. 
Dec.  226;  Meeker  r.  Doe,  7  Blackf.  (Ind.) 
169. 

33.  Lewis  v.  Ringo,  3  A.  K.  Marsh.  (Kv.) 
247 ;  Spencer  r.  Marckel,  2  Ohio  263. 

Heir  who  enters  on  the  death  of  the  tenant 
for  life  is  an  intruder  and  not  entitled  to 
notice.  Wortliington  r.  Etcheson,  30  Fed. 
Cas.  No.  18,053,  5  Cranch  C.  C.  303. 

34.  Prentice  v.  Wilson,  14  111.  91. 

35.  Hargrove  r.  Cherokee  Nation,  (Indian 
Terr.  1902)  69  S.  W.  823;  Protestant  Epis- 
copal Soc.  V.  Flanders,  9  Abb.  Pr.  N.  S. 
(N.  Y.)  82;  Youst  v.  Martin,  3  Serg.  &  R. 
(Pa.)  423.  Compare  Jackson  v.  Stafford,  2 
Cow.  (N.  Y.)  547,  where  there  was  no 
waiver. 

When  a  minor  gives  a  bond  to  convey,  and 

he  or  his  heir  afterward  brings  ejectment 
against  the  assignee  of  the  obligee,  defendant 
is  entitled  to  a  demand  of  possession.  But 
where  defendant  went  to  the  heir  and  of- 
fered to  pay  him  the  money  due  on  the  bond, 
and  to  take  a  deed  from  him  as  heir,  it  was 
held  that  by  such  conduct  he  had  waived 
his  right  to  a  demand.  Doe  v.  Vancott,  5 
U.  C.  Q.  B.  0.  S.  486. 

36.  Conclusiveness  of  judgment  in  eject- 
ment see  Judgments. 

Operation  and  effect  of  judgment  see  infra, 
Till,  E,  4, 


37.  Burt  V.  Mapes,  1  Hill  (N.  Y.)  649. 
Plaintiff  who  has  taken  a  nonsuit  may 

maintain  a  second  action  to  recover  a  part  of 
the  same  property.  Wood  r.  Nortman,  85 
Mo.  298. 

38.  Long  V.  Orrell,  35  N.  C.  123;  Winter- 
mute  V.  Montgomery,  11  Ohio  St.  442. 

39.  Jackson  r.  Dieffendorf,  3  Johns.  (N.  Y.) 
269. 

A  judgment  against  a  defendant  and  agree- 
ment by  him  to  turn  over  to  plaintiff  his 
claim  for  rent  against  the  tenants  in  satis- 
faction of  the  money  part  of  the  judgment 
will  not  estop  him  from  maintaining  eject- 
ment against  plaintiff  for  the  same  land, 
there  being  no  surrender  of  possession  in 
consideration  of  forbearance  to  enforce  pay- 
ment of  rents.    Prior  v.  Lambeth,  78  Mo.  538. 

Mere»  prior  possession  without  evidence  of 
right  of  possession  is  not  sufficient  to  sustain 
an  action  by  defendant  after  ouster  b}''  plain- 
tiff. Johnson  v.  Lancaster,  5  Ga.  39;  Jack- 
son r.  Rightmyre,  16  Johns.  (N.  Y.)  314; 
Dresback  v.  McArthur,  7  Ohio  146. 

Possession  subsequently  acquired  by  de- 
fendant by  fraud  or  deceit  and  held  by  force 
will  not  avail  him.  Griffeth  v.  Dobson,  3 
Penr.  &  W.  (Pa.)  228. 

40.  Rambler  v.  Tryon,  7  Serg.  &  R.  (Pa.) 
90,  10  Am.  Dec.  444.  See  also  Kinter  v. 
Jenks,  43  Pa.  St.  445. 

41.  Stewart  i:  Hilton,  27  Misc.  (N.  Y.) 
239,  58  N.  Y.  Suppl.  415.  See  Keene  v. 
Angel,  6  T.  R.  740. 

42.  Consolidation  generally  see  Consolida- 
tion AND  Severance  of  Actions,  8  Cyc.  589. 

Joinder  generally  see  Joinder  and  Split- 
ting of  Actions. 

43.  Williamson  v.  Snowhill,  13  N.  J.  L. 
23,  22  Am.  Dec.  496.  See  also  Boles  v.  Co- 
hen, 15  Cal.  150;  Weeks  v.  McPhail,  128 
N.  C.  134,  38  S.  E.  292. 

But  where  defendants  claim  different  par- 
cels severally  under  distinct  titles,  and  not 
jointly,  and  do  not  sustain  the  relation  of 

[II.  I] 


60  [15Cye.] 


EJECTMENT 


action  to  recover  land  may  by  statute  in  some  states  be  joined  with  an  action  to 
recover  the  vakie  of  the  use/*  Again  it  has  been  determined  that  a  consolidation 
of  several  actions  of  ejectment  may  be  ordered  by  the  court ;  that  a  claim  for 
injunction  may  be  joined  with  a  claim  for  possession  ;  and  tliat  a  claim  for  the 
recovery  of  land  may  be  joined  watli  an  action  for  the  recovery  or  delivery  up  of 
a  deed  relating  to  the  land  or  the  recovery  of  personal  estate  comprised  in  the 
same  instrument/'^  with  a  claim  for  the  administration  of  an  estate/^  or  with  a 
claim  for  a  receiver.*^  Leave  of  court  may  be  necessarj^  in  some  cases  to  permit 
a  joinder  of  causes  of  action/'*^ 

J.  Persons  by  Whom  Action  May  Be  Maintained.^^  An  action  may  be 
maintained  by  a  petitioner  in  insolvency  to  recover  possession  of  a  homestead ;  •'•^ 
by  a  board  of  trustees  of  school  lands  having  authority  to  lease  the  same  or 
by  a  turnpike  company  for  encroachment  on  a  highway.^*  And  one  suing  in  his 
individual  capacity  may  recover  on  a  patent  issued  to  him  in  his  representative 
capacity.'"'^  And  it  is  decided  that  a  committee  of  the  person  and  estate  of  one 
who  under  an  inquest  of  lunacy  has  been  found  incapable  of  suing  cannot  bring 
an  action. 

K.  Persons  Ag-ainst  Whom  Action  May  Be  Broug'ht.^^  The  action  should 
be  brought  against  the  person  in  possession  of  the  land ;    or  if  there  be  no  actual 


landlord  and  tenant,  it  has  been  decided 
that  a  joint  action  cannot  be  maintained 
against  them  for  the  premises  and  mesne 
profits.  Wood  V.  McGuire,  17  Ga.  303.  Com- 
pare  Cunningham  v.  Bradley,  26  Ga.  238. 

44.  Langsdale  v.  Woollen,  120  Ind.  16,  21 
N.  E.  659;  Armstrong  v.  Hinds,  8  Minn. 
254. 

A  claim  for  damages  to  other  property  than 
that  sued  for  cannot  be  joined.  Furlong  f. 
Cooney,  72  Cal.  322,  14  Pac.  12;  Holmes  t\ 
Williams,  16  Minn.  164. 

Claims  which  cannot  be  joined. —  A  claim 
for  the  recovery  of  real  estate,  which  has 
been  sold  under  a  decree  of  a  court  of  equity, 
cannot  be  joined  in  the  same  action  with  a 
claim  against  the  clerk  and  master  for  the 
purchase-money.  Brown  v.  Coble,  76  N.  C. 
391. 

45.  Hendrickson  v.  Hendrickson,  15  N.  J.  L. 
102;  Smith  v.  Fen,  9  N.  J.  L.  335.  See  also 
8  Cyc.  596  note  22,  597  note  25,  613  note  55. 
But  see  Hardin  v.  Kirk,  49  111.  153,  95  Am. 
Dec.  581,  holding  that  under  the  ejectment 
act  persons  who  have  brought  separate  ac- 
tions cannot  be  required  to  consolidate  with- 
out their  consent. 

After  issue  joined  a  consolidation  will  not 
be  directed.  Reid  v.  Dodson,  1  Overt.  ( Tenn. ) 
396. 

In  Louisiana  it  was  decided  that  petitory 
and  possessory  actions  cannot  be  cumulated 
except  by  consent  of  the  parties.  Stamand 
V.  Long,  25  La.  Ann.  164. 

46.  Kendrick  v.  Roberts,  46  L.  T.  Rep. 
N.  S.  59,  30  Wkly.  Rep.  365,  holding  that 
such  a  joinder  may  be  made  without  leave 
of  court. 

47.  Cook  V.  Enchmarch,  2  Ch.'  D.  Ill,  45 
L.  J.  Ch.  504,  24  Wkly.  Rep.  293. 

48.  Kitching  v.  Kitching,  24  Wkly.  Rep. 
901. 

49.  Allen  v.  Kennet,  24  Wkly.  Rep.  845. 

50.  Whetstone  v.  Dewis,  1  Ch.  D.  99,  45 
L.  J.  Ch.  49,  3  L.  T.  Rep.  N.  S.  501,  24  Wkly. 
Rep.  93.    See  Compton  v.  Preston,  21  Ch.  D. 
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138,  51  L.  J.  Ch.  680,  47  L.  T.  Rep.  N.  S. 
122,  30  Wkly.  Rep.  563  (holding  that  the 
provision  of  r.  2  of  ord.  xvii  that  no  causes 
of  action  except  those  specified  in  that  rule 
shall  unless  by  leave  of  court  be  joined  with 
an  action  for  the  recovery  of  land,  applies  to 
a  counter-claim  as  well  as  to  an  original  ac- 
tion) ;  In  re  Pilcher,  11  Ch.  D.  905,  48  L.  J. 
Ch.  587,  40  L.  T.  Rep.  N.  S.  832,  27  Wkly. 
Rep.  789  (holding  that  there  having  been  a  . 
joinder  of  actions  without  leave  the  court 
would  refuse  to  continue  the  action  in  that 
form,  although  defendants  had  appeared). 
Compare  Wilmott  v.  Freehold  House  Prop- 
erty Co.,  51  L.  T.  Rep.  N.  S.  552. 

The  time  of  making  application  for  leave 
to  join  has  been  held  to  be  before  the  writ 
is  issued.  In  re  Pilcher,  11  Ch.  D.  905,  48 
L.  J.  Ch.  587,  40  L.  T.  Rep.  N.  S.  832,  27 
Wkly.  Rep.  789. 

51.  Parties  plaintiff  see  infra,  .TV,  C,  2. 
See  also  10  Cyc.  1339 ;  2  Cyc.  109. 

52.  Moore  v.  Morrow,  28  Cal.  551. 

53.  Windham  f.  Chisholm,  35  Miss.  531. 

54.  Chambersburgh  v.  Manko,  39  N.  J.  L. 
496. 

55.  Burling  v.  Thompkins,  77  Cal.  257,  19 
Pac.  429. 

But  an  assignee  of  a  certificate  of  the  sale 
of  lands  by  the  United  States  direct  tax 
commissioners  cannot  maintain  an  action  in 
his  own  name.  Billings  v.  McDermott,  15 
Fla.  60. 

56.  Petrie  v.  Shoemaker,  24  Wend.  (N.  Y.) 
85. 

57.  Parties  defendant  see  infra,  IV,  C,  3. 

58.  Dutton  V.  Warschauer,  21  Cal.  609,  82 
Am.  Dec.  765;  Klink  v.  Cohen,  13  Cal.  623: 
Garner  v.  Marshall,  9  Cal.  268;  Lockwood  r. 
Drake,  1  Mich.  14;  Lucas  v.  Johnson,  8  Barb. 
(N.  Y.)  244;  Hyde  v.  Folger,  12  Fed.  Cas. 
No.  6,971,  4  McLean  255.  See  supra,  II,  E. 
But  see  supra,  II,  F. 

A  church  edifice  is  to  be  deemed  in  the 
actual  occupancy  of  the  corporation,  and  the 
action   should  be   against  the  corporation. 
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occupant  of  the  land  against  one  exercising  acts  of  ownership  over  the  premises 
ill  litigation.^^ 

L." Compelling"  Bringing'  of  Action.  In  Pennsylvania  it  has  been  provided 
bv  statute^  that  a  claimant  in  possession  of  property  sold  by  a  sheriff  might  rule 
a  purchaser  to  bring  ejectment  within  a  certain  2)eriod,  and  in  default  of  his  so 
doing  might  obtain  a  judgment  which  would  be  a  bar  to  further  proceedings  on 
liis  part.^^  These  acts  have  been  construed  as  derogatory  of  the  common  law.^- 
And  it  has  been  decided  that  the  claimant  should  proceed  to  judgment  in  order 
to  bar  ejectment  by  the  purchaser  subsequent  to  a  specified  period.®^ 

III.  DEFENSES.*^^ 

A.  In  General.  The  action  of  ejectment  ])roceeds  for  the  possession  of  the 
premises,  claiming  that  they  have  been  unlawfully  entered  and  unjustly  withheld, 


Lucas  VI.  Johnson,  8  Barb.  (N.  Y.)  244.  Gom- 
pare  Chiniquy  v.  Chicago  Catholic  Bishop,  41 
111.  148. 

Ejectment  does  not  lie  against  a  landlord 
alone  if  he  has  constructive  possession  as 
such.  Grundy  v.  Hadfield,  IG  R.  I.  579,  18 
ATI.  186. 

Ejectment  lies  against  a  tenant  after  he 
disclaims  the  tenure  and  claims  the  fee  in 
his  own  right  (Walden  v.  Bodley,  14  Pet. 
(U.  S.)  156,  10  L.  ed.  398)  ;  against  a  ten- 
ant in  possession  (Mansur  v.  Streight,  103 
Ind.  358,  3  N.  E.  112),  who  has  never  paid 
rent  (Steinfeld  v.  Ross,  (Ariz.  1898)  53  Pac. 
494;  Pappe  v.  Trout,  3  Okla.  260,  41  Pac. 
397;  Hamill  v.  Jalonick,  3  Okla.  223,  41  Pac. 
139),  but  claims  adversely  (Steinfeld  v.  Ross, 
(Ariz.  1898)  53  Pac.  494). 

The  lessor  may  also  recover  possession  of 
the  demised  premises  upon  forfeiture,  w.iere 
there  is  a  conditional  stipulation  or  covenant 
providing  for  forfeiture  of  the  tenant's  es- 
tate (Avery  v.  Kansas  City,  etc.,  Co.,  113 
Mo.  561,  21  S.  W.  90),  even  though  there  is 
no  reservation  of  a  right  of  entry  (Horton 
r.  New  York  Cent.,  etc.,  R.  Co.,  12  Abb.  N. 
Cas.  (N.  Y.)  30  [affirnied  in  102  N.  Y.  697, 
and  disapproving  Van  Rensselaer  r.  Jewett, 
2  N.  Y.  141,  which  is  distinguished  from 
Kenege  v.  Elliot,  9  Watts  (Pa.)  258]). 

An  occupant  of  a  town  lot  maj  recover 
against  his  tenant,  where  the  legal  title  re- 
mains in  the  government.  Shy  r.  Brock- 
hause,  7  Okla.  35,  54  Pac.  306.  ' 

Recovery  may  also  be  had  against  a  lessee 
of  a  mortgagor  mider  a  lease  subsequent 
thereto,  by  a  purchaser  at  a  foreclosure  sale. 
Allen  V.  Chapman,  168  Mass.  442,  47  N.  E. 
124. 

The  mortgagee  may  maintain  his  action 
against  any  one  in  possession  of  the  mort- 
gaged premises.  Keith  v.  Swan,  11  Mass. 
216.  But  an  action  against  the  person  with 
whose  support  devised  land  is  charged,  by 
one  who  claims  title  by  sheriff's  deed  under 
a  sale  upon  foreclosure  of  a  mortgage  exe- 
cuted to  him  by  the  devisee,  cannot  be  main- 
tained. Castor  V.  Jones,  107  Ind.  283,  6 
N.  E.  823. 

Where  one  occupies  the  position  of  a  mort- 
gagee in  possession  ejectment  will  not  lie 
against  him.    Wing  v.  Field,  35  Hun  (N.  Y.) 


617.  See  St.  John  v.  Bumpstead,  17  Barb. 
( N.  Y. )  100. 

Where  land  is  in  the  possession  of  an  em- 
ployee the  action  should  be  against  the  em- 
ployer. Hawkins  v.  Reichert,  28  Cal.  534. 
Compare  Doe  v.  Stradling,  2  Stark.  187,  3 
E.  C.  L.  370,  holding  that  plaintiff  is  en- 
titled to  recover,  although  defendant  in  pos- 
session is  the  servant  of  another. 

59.  Syracuse  Gas  Light  Co.  t\  Rome,  etc., 
R.  Co.,  11  N.  Y.  Civ.  Proc.  239. 

Where  one  claims  the  right  to  occupy  sub- 
merged land  for  the  cultivation  of  oysters, 
ejectment  may  be  maintained  against  him. 
Lowndes  r.  Huntington,  153  U.  S.  1,  14 
S.  Ct.  758,  38  L.  ed.  615. 

60.  Pa.  Pub.  Laws  (1893),  p.  131;  Pa. 
Pub.  Laws   (1885),  p.  152. 

61.  Kennedy's  Petition,  19  Pa.  Super.  Ct. 
482;  Finch's  Petition,  2  Pa.  Co.  Ct.  322; 
McCutcheon  v.  McDowell,  20  Wkly.  Notes 
Cas.  (Pa.)  502;  Letchford  r.  Dewees,  14 
Phila.  (Pa.)  108;  Smith  v.  Clearwater,  3 
C.  PI.  (Pa.)  34. 

After  ouster  by  defendant  the  latter  can- 
not be  compelled  to  bring  ejectment  but  the 
one  ousted  may.  Light  v.  Zeller,  2  Pa.  Co. 
Ct.  367. 

The  one  actually  in  possession  must  make 
the  petition  and  not  his  agent  or  attorney. 
Farmer's,  etc.,  Mfg.  Co.  i\  Goldstine,  4  Pa. 
Co.  Ct.  428. 

Where  the  respondent  disputes  'the  posses- 
sion of  the  petitioner,  the  former  will  not  be 
compelled  to  bring  ejectment,  but  will  rele- 
gate the  petitioner  to  his  action  at  law  to 
try  title.  Farmers',  etc.,  Mfg.  Co.  v.  Gold- 
stine, 4  Pa.  Co.  Ct.  428. 

62.  Sunma  v.  Retteg,  16  Pa.  Co.  Ct.  511. 

63.  Litchford  v.  Dewees,  14  Phila.  (Pa.) 
108. 

64.  Abatement  of  action  as  a  defense  see 
Abatement  and  Revival. 

Accord  and  satisfaction  see  1  Cyc.  310, 
note  25. 

Adverse  possession  as  a  defense  see  Ad- 
VERSE  Possession. 

As  showing  that  adverse  possession  not 
only  bars  the  remedy  of  the  holder  of  the 
paper  title  but  extinguishes  his  title  and 
vests  title  in  fee  in  the  adverse  occupant 
see  Adverse  Possession,  1  Cyc.  1135  et  seq. 
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and  facts  wliicli  go  to  disprove  these  make  a  legal  defense/'^  Possession  wliicli 
has  been  acquired  by  force  or  fraud  against  tlie  will  or  consent  of  the  owner  and 
without  color  or  lawful  authority  is  no  bar  to  an  action  by  such  owner.^^  jSTor  is 
it  any  defense  that  defendant  is  the  wdfe  of  one  of  plaintiffs.^*^ 

B.  Title  in  Defendant.  A  recovery  by  plaintiff  in  ejectment  may  be 
defeated  by  defendant  showing  title  in  himself^^  and  it  has  been  decided'  that 


As  showing  that  adverse  possession  will 
bar  ejectment  see  Adverse  Possession,  1  Cyc, 
1137  et  seq. 

Defense  to  action  or  claim  for  damages  or 

mesne  profits  see  infra,  IX,  F. 

Easement  as  defense  see  supra,  11,  C,  1,  g. 

Pleading  defenses  see  infra,  V,  B. 

Questions  triable  see  supra,  11,  A,  3. 

65.  St.  Louis,  etc.,  R,  Co.  v.  Karnes,  101 
111.  402;  Stow  t\  Russell,  36  111.  18. 

A  claimed  purchase  of  interest  of  the  owner 
by  plaintiff  at  a  sheriff's  sale  may  be  con- 
troverted by  either  the  judgment  debtor  or 
any  other  person  who  is  at  liberty  to  show 
that  the  interest  of  the  judgment  debtor  was 
not  the  subject  of  sale  on  execution.  Bige- 
low  V.  Finch,  11  Barb.  (N.  Y.)  498. 

A  covenant  of  warranty  in  a  deed  which  is 
without  words  of  inheritance  may  operate 
by  way  of  estoppel  and  bar  ejectment  against 
the  grantee  by  a  subsequent  lessee  of  the 
grantor  with  notice  of  the  deed.  Shaw  v. 
Galbraith,  7  Pa.  St.  111. 

Defendant  in  ejectment  cannot  defeat  re- 
covery by  showing  that  there  has  been  an 
intervening  period  between  the  bringing  of 
the  suit  and  the  final  trial,  during  which 
plaintiff  has  been  divested  of  his  title  even 
by  his  own  act  (Edgerton  v.  Clark,  20  Vt. 
264),  that  the  land  was  temporarily  unin- 
closed  where  defendant  had  full  notice  of 
plaintiff's  claim  (Sweetland  r.  Hill,  9  Cal. 
556),  that  plaintiff  had  offered  to  lease  to 
defendant  at  a  nominal  sum  the  land  occu- 
pied by  him  (Southern  Pac.  Co.  v.  Burr,  86 
Cal.  279,  24  Pac.  1032),  or  that  the  delay 
of  the  trustees,  plaintiffs  in  ejectment,  in 
executing  their  trust  had  been  sufficient  to 
divest  their  title  to  the  lands,  where  defend- 
ant shows  no  claim  whatever  to  the  premises 
(Augustus  V.  Graves,  9  Barb.  (N.  Y. )  595), 
or  by  showing  suit  by  plaintiff  on  a  note 
given  to  him  by  one  who  had  contracted  to 
purchase  the  land,  there  being  no  connec- 
tion between  such  third  party  and  defend- 
ant (Gladf elder  v.  Hale,  62  111.  72),  or  by 
the  fact  that  the  land  in  dispute  is  inacces- 
sible at  the  time  of  trial  or  judgment  so  that 
the  sheriff  cannot  deliver  possession  (Wood- 
hull  V.  Rosenthal,  61  N.  Y.  382)  ;  by  the 
possibility  of  an  adverse  right  arising  ( Finch 
V.  Rhodes,  49  Mich.  33,  12  N.  W.  899)  ;  or 
by  the  fact  that  one  defendant  was  acting  as 
agent  for  the  other  defendant,  where  posses- 
sion is  wrongfully  withheld  by  both  (Wells 
V.  Atkinson,  24  Minn.  161). 

Defendant  having  no  interest  in  the  prem- 
ises either  at  the  time  of  action  or  of  trial, 
but  only  in  the  interval,  cannot  contest 
plaintiff's  prima  facie  title.  Hodges  v.  Par- 
ker, Brayt.  (Vt.)  52. 

In  an  action  by  a  purchaser  at  an  execu- 
tion sale  of  realty  subject  to  a  mortgage  de- 
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fendant  may  protect  his  occupation  by  show- 
ing that  his  mortgagee  had  taken  possession 
of  the  premises  before  the  suit  was  com- 
menced and  that  he  remained  in  possession 
as  a  tenant  at  will  to  the  latter.  Wilcox  v. 
Wilbur,  15  R.  I.  434,  8  Atl.  78. 

In  ejectment  against  one  not  a  proprietor 
in  a  town  the  legality  of  a  proprietary  di- 
vision of  the  town  cannot  be  disputed.  Wells 
V.  Brewster,  1  D.  Chipm.  (Vt.)  147. 

In  ejectment  for  partnership  lands  by  heirs 
of  the  deceased  partner  against  a  company 
formed  by  the  survivor  and  the  deceased's 
widow  and  administrator  to  take  the  assets, 
pay  the  firm  debts,  and  continue  the  busi- 
ness, it  is  a  good  defense  that  the  firm  debts 
are  not  paid.  Weld  v.  Johnson  Mfg.  Co.,  86 
Wis.  552,  57  N.  W.  374.  Compare  Burgess  r. 
Rice,  74  Cal.  690,  16  Pac.  496. 

Possession  by  the  grantor  as  agent  of  the 
true  owner  may  be  shown  in  defense  to  an 
action  of  ejectment  against  the  former  \)\ 
his  grantee  in  a  quitclaim  deed.  Franklin 
V.  Borland,  28  Cal.  175,  87  Am.  Dec.  111. 

That  taxes  have  not  been  paid  on  land  is 
available  only  in  cases  in  the  federal  courts 
under  a  statute  allowing  defendant  in  eject- 
ment to  put  such  fact  in  issue.  Blight  r. 
Atwell,  7  T.  B.  Mon.  (Ky.)  234. 

The  appointment  of  defendant  as  adminis- 
trator of  decedent's  estate  cannot  be  set  up 
in  defense  to  an  action  by  an  heir  against  a 
person  holding  as  purchaser  of  the  interest 
of  another  heir  and  of  decedent's  widow, 
where  no  interest  but  defendant's  is  to  he 
served  by  such  administration  and  that  in- 
terest is  limited  to  the  defeating  of  plaintiff 
in  the  suit.    Dodge  v.  Page,  50  Vt.  39. 

The  authority  of  one,  acting  as  agent  for 
plaintiff,  to  put  another  in  possession  of  land 
as  plaintiff's  tenant,  cannot  be  questioned  by 
defendant,  it  never  having  been  questioned 
by  the  principal.  U.  S.  v.  Sliney,  21  Fed. 
894. 

The  lease  in  ejectment  being  a  fictitious 
proceeding  and  the  lessors  being  the  real 
plaintiffs  and  the  lessee,  although  a  natural 
person,  not  being  considered  as  really  inter- 
ested in  the  result,  the  proceedings  should 
not  be  allowed  to  prejudice  the  parties. 
Warner  v.  Hardy,  6  Md.  525. 

Where  a  deed  was  executed  to  plaintiff's 
lessor  by  defendant  for  the  land  in  contro- 
versy, to  which  femes  coverts  were  parties, 
but  which  was  not  regularly  proved  as  to 
them,  defendant  cannot  deny  the  right  of 
plaintiff  to  recover,  Matthews  V.  Matthews, 
24  N.  C.  217. 

66.  Howell  r.  Leavitt,  95  N.  Y.  617. 

67.  Doe  V.  Daly,  8  Q.  B.  934,  10  Jur.  691, 
15  L.  J.  Q.  B.  295,  55  E.  C.  L.  934. 

68.  Alabama. —  Anderson  r.  Melear,  56 
Ala.  621;  Russell  v.  Irwin,  38  Ala.  44. 
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this  is  so  although  he  acquired  the  same  subsequent  to  the  commencement  of  the 


California. —  Keane  v.  Cannovan,  21  Cal. 
291,  82  Am.  Dec.  738;  Potter  v.  Knowles,  5 
Cal.  87. 

Georgia. —  See  Roe  v.  Johnson.  30  Ga.  611. 

Illinois. —  See  Wilson  v.  South  Park 
Com'rs,  70  III.  46. 

Kentucky. —  Tucker  v.  Phillips,  2  Mete. 
416. 

Maryland. —  Hall  v.  Gittings,  2  Harr.  &  J. 
112. 

Michigan. —  See  Hemmingway  v.  Drew,  47 
Mich.  554,  11  N.  W.  382. 

Mississippi. —  See  Lum  v.  Reed,  53  Miss. 
73. 

Missouri. —  See  Prior  v.  Scott,  87  Mo.  303 ; 
Fellows  V.  Wise,  49  Mo.  350. 

New  York. —  See  Smith  v.  Gage,  41  Barb. 
60;  Moores  'V.  TowTishend,  54  N,  Y.  Super. 
Ct.  245. 

Pennsylvania. —  Moncure  v.  Hanson,  15  Pa. 
St.  385;  Gilliland  v.  Hanna,  Add.  251.  And 
see  Prutzman  v.  Ferree,  10  Watts  143. 

Canada.— Boe  v.  Ault,  2  U.  C.  Q.  B.  31. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §§81, 
82. 

A  defense  to  ejectment  may  be  made  upon 
proof  of  a  homestead  right  (Thornton  r. 
Boyden,  31  111.  200';  Smith  v.  Miller,  31  111. 
157;  Connor  v.  Nichols,  31  111.  148),  of  a 
right  of  dower  (Den  v.  Dodd,  6  N.  J.  L.  367. 
See  State  v.  Moore,  61  Mo.  276;  Jones  v. 
Manly,  58  Mo.  559),  or  of  a  hona  fide  entry 
from  the  United  States  (Waller  v.  Von  Phul, 
14  Mo.  84),  or  by  a  receipt  from  the  receiver 
of  the  local  land-office  acknowledging  full 
payment  by  defendant  for  lands  in  contro- 
versy (Bates  V.  Herron,  35  Ala.  117.  See 
Simmons  v.  Wagner,  101  U.  S.  260,  25  L.  ed. 
910),  by  right  of  preemption,  although  such 
right  has  not  been  proved  in  the  land-office 
and  a  certificate  thereof  obtained  (Allison  v. 
Hunter,  9  Mo.  749),  by  the  record  of  a  guard- 
ian's sale  in  an  action  by  those  deraigning 
title  under  the  record,  where  the  court  or- 
dering the  sale  had  jurisdiction  (Fitzgibbon 
1-.  Lake,  29  111.  165,  81  Am.  Dec.  302),  by 
prior  possession  under  a  claim  of  fee,  where 
plaintiff  rests  his  claim  on  possession  alone 
(Norfleet  v.  Russell,  64  Mo.  176),  or  by  a 
lease  from  the  city  which  it  is  shown  had 
possession  prior  to  plaintiff,  although  there 
is  a  defect  in  the  lease,  where  the  latter 
claims  only  by  virtue  of  an  entry  and  of 
possession  prior  to  defendant's  entry  (Carle- 
ton  V.  Darcy,  90  N.  Y.  566  [reversing  46 
N.  Y.  Super.  Ct.  484] ) . 

An  executor's  title  may  be  pleaded  by  a 
defendant  claiming  under  an  invalid  exec- 
utor's deed,  where  plaintiff's  right  of  action 
is  based  on  mere  prior  possession.  Gregory 
V.  Haynes,  13  Cal.  591. 

"Where  a  patent  has  issued  to  defeat  plain- 
tiff in  ejectment,  relying  on  an  elder  patent, 
it  should  appear  that  the  prior  survey  varies 
from  the  first  entry,  and  what  the  variance 
is.    Rays  v.  Woods,  2  B.  Mon.  (Ky.)  217. 

"Where  a  vendor  conveys  to  another  in  vio- 
lation of  his  contract  with  a  vendee  in  pos- 


session, the  latter  is  absolved  and  may  deny 
the  title  he  entered  under  and  purchase  and 
defend  under  any  other  claim.  Logan  i*. 
Steele,  7  T.  B.  Mon.  (Ky.)  101. 

Sufficiency  of  title  is  not  shown  by  a  bond 
for  the  conveyance  of  land  (Mississippi  Agri- 
cultural Bank  v.  Rice,  4  How.  (U.  S.)  225, 
11  L.  ed.  949.  But  see  Kirbv  v.  Wabash, 
etc.,  R.  Co.,  109  111.  412),  by^he  purcliase 
of  land  at  a  sale  on  execution  if  the  time 
for  redemption  has  not  expired  (McMinn  r. 
O'Connor,  27  Cal.  238),  by  a  lease  executed 
by  one  not  authorized  to  act  for  the  owner 
(Roosevelt  v.  Hungate,  110  111.  595),  by  a 
claim  founded  on  fraud  (Pekin  Min.,  etc., 
Co.  r.  Kennedy,  81  Cal.  356,  22  Pac.  679. 
And  see  Birge  v.  Nock,  34  Conn.  156),  by  a 
forged  deed  (Redden  v.  Tefft,  48  Kan.  302, 

29  Pac.  157),  by  an  invalid  deed  (Bosworth 
i\  Farenholz,  3  Iowa  84 ) ,  by  a  tax-title  de- 
rived from  the  state  which  accrued  and  was 
perfected  after  a  void  probate  sale  of  a  de- 
cedent's land,  where  an  action  is  brought  by 
the  heirs  (Rule  v.  Broach,  58  Miss.  552),  by 
a  parol  lease  of  which  plaintiff  had  no  knowl- 
edge (Burr  V.  Spencer,  26  Conn.  159,  68  Am. 
Dec.  379 ) ,  by  a  satisfied  mortgage,  although 
paid  off  by  defendant  (Jackson  v.  Cris,  11 
Johns.  (N.  Y. )  437),  by  a  descent  cast  on 
the  parties  in  possession  (Holt  v.  Hemp- 
hills,  3  Ohio  232 ) ,  or  by  a  deed  of  an  un- 
designated part  of  a  lot  ( Miller  v.  Smith,  33 
Pa.  St.  386). 

A  grantee  who  took  possession  under  a  void 
deed  may  maintain  ejectment  against  one 
subsequently  taking  possession  under  a  valid 
deed  from  the  same  grantor,  where  such  deed 
was  offered  and  admitted  in  evidence  merely 
as  color  of  title,  and  there  was  no  evidence 
of  ten  years'  adverse  possession  by  defend- 
ant. Branch  v.  Smith,  114  Ala.  463,  21  So. 
423. 

In  ejectment  by  a  purchaser  at  a  sheriff's 
sale  against  defendant  in  execution,  the  lat- 
ter while  still  in  possession  cannot  defend  on 
the  ground  that  he  himself  has  a  better  title. 
Lyerly  v.  Wheeler,  33  N.  C.  288,  53  Am. 
Dec.  414. 

The  execution  of  a  conveyance  to  defend- 
ant by  a  third  person,  unaccompanied  by 
proof  of  possession  or  title  in  such  person, 
is  held  no  evidence  of  title  in  defendant. 
Lake  v.  Hancock,  38  Fla.  53,  20  So.  811,  56 
Am.  St.  Rep.  159. 

Title  held  insufficient  in  particular  cases 
see  the  following  cases: 

Alabama. —  Cruise  v.  Riddle,  21  Ala.  791. 

California. —  Keane  v.  Cannovan,  21  Cal. 
291,  82  Am.  Dec.  738. 

Georgia. —  Riley  v.  Southwestern,  etc.,  R. 
Co.,  63  Ga.  325. 

Illinois. —  Voris  v.  Thomas,  12  111.  442. 

Indiana. —  Goss  v.  Meadors,  78  Ind.  528. 

Kansas. —  Rickershauser  v.  McMahan,  39 
Kan.  288,  18  Pac.  217. 

Kentucky. —  Shelby  v.  McWilliams,  4  T.  B. 
Mon.  139;  Louisville,  etc.,  R.  Co.  v.  Rudd, 

30  S.  W.  604,  17  Ky.  L.  Rep.  92. 
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action. And  a  title  acquired  by  a  person  under  whom  defendant  claims  subse- 
quent to  his  coming  into  possession  may  be  available  to  protect  the  latter."**^  Title 
under  which  defendants  in  possession  claim  may  always  be  shown,  although  it  may 
not  be  the  better  one."^^  And  the  word  title,"  it  has  been  held,  does  not  neces- 
sarily mean  a  written  title,  but  means  any  such  right  as  is  good  in  law  to  resist  the 
title  of  ]>laintif¥.''^  An  action  of  ejectment  is  not  barred  by  the  fact  that  defend- 
ant owns  an  interest  in  the  land,  since  plaintiff  may  be  entitled  to  be  let  into 
possession  as  cotenant.'^'^ 

C.  Want  of  Title  in  PlaintiffJ^  The  weakness  of  plaintiff's  title  is  declared 
to  be  a  good  defense  in  an  action  against  one  in  possession  peaceably,  although 
without  color  of  title.'^^  Title  by  possession  must  prevail  until  plaintiff  establishes 
evidence  of  superior  right  to  the  possession.''^  But  the  rule  that  plaintiff  must 
recover  on  the  strength  of  his  own  title  cannot  be  invoked  in  favor  of  a  defendant 
who  fraudulently  induced  plaintiff  to  purchase  a  weak  title,  as  the  doctrine  of 
estoppel  applies  in  such  case.''^ 

D.  Want  of  Actual  Seizin.  Want  of  actual  seizin  in  a  person  through  whom 
plaintiff  claims  is,  it  has  been  determined,  no  ground  of  nonsuit,  if  iie  ha<i  a  seizin 
by  deed,  where  the  objection  is  not  founded  on  a  descent  cast.'*^ 

E.  Abandonment  of  Possession.'^^  Where  both  parties'  claims  rest  on  a 
possessory  title  alone,  abandonment  of  possession  by  plaintiff  may  be  a  det'ense.^^ 

F.  Want  of  Possession  or  Ouster  by  Defendant.^^  Defendant  may  show 
that  he  is  not  the  actual  occupant  of  the  premises,^''  or  that  he  was  not  in  posses- 


Maine. —  Stevens  f.  Bragdon,  45  Me.  31. 
Michigan. — Morse  v.  Hewett,  28  Mich.  481. 
Mississippi. —  Hanna  v.  Renfro,  32  Miss. 
125. 

Missouri. —  Sims  v.  Gray,  66  Mo.  613. 

Nevada. —  Sankey  v.  Noyes,  1  Nev.  68. 

North  Carolina. —  Roan  Mountain  Steel, 
etc.,  Co.  V.  Edwards,  110  N.  C.  353,  14  S.  E. 
861;  Terrell  v.  Terrell,  69  N.  C.  56. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  82. 

69.  Alabama. —  Pollard  v.  Hanrick,  74  Ala. 
334;  Doe  v.  Collins,  7  Ala.  480. 

California. —  Roper  v.  McFadden,  48  Cal. 
346;  Tustin  v.  Taught,  23  Cal.  237:  Moore 
V.  Tice,  22  Cal.  513. 

Colorado. —  Duggan  v.  McCullough,  27 
Colo.  43,  59  Pac.  743. 

Connecticut. —  Munsel  v.  Sanford,  1  Root 
257. 

Illinois. —  Anderson  v.  Gray,  134  111.  550, 
25  N.  E.  843,  23  Am.  St.  Rep.  696;  Hardin 
V.  Forsythe,  99  111.  312. 

Mississippi. —  Robinson  t*.  Parker,  3  Sm.  & 
M.  114,  41  Am.  Dec.  614. 

New  York. — ■  Jackson  v.  Demont,  9  Johns. 
55,  6  Am.  Dec.  259. 

Tennessee. — William  v.  Henderson,  1  Overt. 
265;  Carter  v.  Porrot,  1  Overt.  237. 

Vermont. —  Tucker  v.  Keeler,  4  Vt.  161. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  83. 
But  see  Hubbard  v.  Bardstown,  2  J.  J.  Marsh. 
(Ky.)  81;  Gritchell  v.  Kreidler,  12  Mo.  App. 
497  [affirmed  in  84  Mo.  472]. 

70.  Jackson  v.  Given,  8  Johns.  (N.  Y.) 
137,  5  Am.  Dec.  328. 

71.  Grant  v.  Levan,  4  Pa.  St.  393. 

72.  Philadelphia,  etc.,  Land  Co.  v.  Earl,  3 
Walk.  (Pa.)  350. 

73.  Vanderbilt  v.  Brown/ 128  N.  C.  498,  39 
S.  E.  36. 

74.  Title  of  plaintiff  necessary  to  support 
ejectment  see  supra,  II,  C, 

[III,  B] 


75.  Lore  v.  Hill,  3  Harr.  (Del.)  530;  Hock- 
ett  V.  Alston,  110  Fed.  910,  49  C.  C.  A.  180. 
And  see  Stephens  v.  Moore,  116  Ala.  397,  22 
So.  542;  Doe  v.  Clayton,  81  Ala.  391,  2  So. 
24;  McAllister  v.  Williams,  1  Overt.  (Tenn.) 
107. 

A  conveyance  by  the  ancestor,  under  whom 
plaintiff  claims,  may  be  set  up  as  showing 
that  plaintiff  inherited  nothing  therein. 
Hagenbuck  v.  McClaskey,  81  Ind.  577. 

A  purchaser  of  lands  from  Indians  in  vio- 
lation of  law,  although  no  title  is  conveyed, 
may  maintain  his  possession  against  one 
having  no  right  to  the  land.  Bedel  v.  Loomis, 
11  N.  H.  9. 

As  against  an  invalid  tax  deed  to  plaintiff 
actual  possession  of  defendant  under  a  claim 
of  title  will  prevail.  Maxwell  v.  Paine,  53 
Mich.  30,  18  N.  W.  546. 

76.  Hockett  v.  Alston,  110  Fed.  910,  49 
C.  C.  A.  180. 

77.  Lane  v.  Reynard,  2  Serg.  &  R.  (Pa.) 
65. 

78.  McGregor  v.  Comstock,  16  Barb.  (K  Y.) 
427. 

79.  Plaintiff's  abandonment  of  possession 
see  supra,  II,  C,  4,  a,  ( ii ) ,  ( B ) ,  ( 3 ) . 

80.  Onderdonk  v.  Lord,  Lalor  (N.  Y.)  129. 
Abandonment  by  plaintiff's  grantor  before 

conveyance  to  plaintiff  who  relies  on  his 
grantor's  possession  may  be  shown  by  a  de- 
fendant in  possession  and  thus  defeat  plain- 
tiff's claim.  Bird  v.  Lisbros,  9  Cal.  1,  70 
Am.  Dec.  617. 

81.  Necessity  of  ouster  and  possession  by 
defendant  see  supra,  II,  E. 

82.  Porter  v.  McGrath,  41  N.  Y.  Super.  Ct. 
84.    And  see  Wallace  v.  Acre,  5  Ont.  Pr.  142. 

But  one  who  has  erected  improvements  on 
and  rented  the  land  cannot  defend  on  the 
ground  that  he  asserted  no  right  to  the  land, 
but  that  his  acts  and  control  were  limited 
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sion  of  the  premises  at  the  time  of  the  service  of  the  writ  and  has  not  been 
isince.^ 

G.  Possession  Under  License  or  Easement.  It  is  a  good  defense  that 
defendant  holds  possession  of  the  land  under  a  license  from  plaintiff.^'*  But  it 
has  been  decided  that  a  right  in  the  nature  of  an  easement  in  the  land  will  not 
operate  as  a  bar.^^ 

H.  Title  or  Rig*ht  of  Possession  of  Third  Person  ^^  —  1.  Right  to  Show 
Outstanding  Title  —  a.  General  Rule.  One  who  is  in  possession  under  color  of 
title  or  right  may  avail  himself  of  an  outstanding  title  as  a  defense,^^  although  he 
does  not  connect  himself  therewith.^^ 


to  the  improvements.  Ghost  v.  Shurman,  4 
Colo.  App.  88,  34  Pac.  733. 

83.  llelfenstein  v.  Leonard,  50  Pa.  St.  461. 
Surrender  of  possession  by  a  tenant  may 

be  shown  in  an  action  against  him.  Sowles 
r.  Carr,  70  Vt.  630,  41  Atl.  581. 

Defendant  is  not  estopped  from  saying  he 
was  not  in  possession  when  the  action  was 
commenced  by  the  fact  that  he  was  seen  in 
possession  by  plaintiff's  agent  and  claimed  to 
be  in  possession.    Pope  v.  Dalton,  31  Cal.  218. 

84.  Sullivant  v.  Franklin  County  Com'rs, 

3  Ohio  89;  Hummel  v.  Wurster,  2  Lane.  L. 
Rev.  246. 

85.  Lott  V.  Payne,  82  Miss.  218,  33  So. 
948;  Asbury  Park  r.  Ha\\'xhurst,  67  N.  J.  L. 
582,  52  Ati.  694.  But  see  Kurkel  v.  Haley, 
47  How.  Pr.  (N.  Y. )  75.  And  see  supra,  II, 
C,  1,  f,  g. 

86.  Plaintiff  showing  title  in  third  person 

see  supra,  II,  C,  1,  d. 

87.  Alahama. —  Price  r.  Cooper,  123  Ala. 
392,  26  So.  238;  Stephenson  i\  Reeves,  92 
Ala.  582,  8  So.  695;  Snedecor  i\  Freeman, 
71  Ala.  140;  Eakin  v.  Brewer,  60  Ala.  579; 
Anderson  v.  Melear,  56  Ala.  621;  Ellison  r. 
Mobile,  53  Ala.  558;  King  v.  Stevens,  18  Ala. 
475. 

California. —  Gregory  v.  Haynes,  13  Cal. 
591;  Potter  i\  Knowles,  5  Cal.  87. 

Colorado.— Dyke  v.  Whyte,  17  Colo.  296, 
29  Pac.  128. 

Florida. —  Hogans  v.  Carruth,  18  Fla.  587. 

Georgia. —  Jones  v.  Sullivan,  33  Ga.  486; 
Brumbalo  v.  Baxter,  33  Ga.  81;  Brooking  v. 
Dearmond,  27  Ga.  58;  Jones  v.  Scoggins,  11 
Ga.  119. 

Illinois. —  Bover  v.  Thornburg,  115  111.  540, 

4  N.  E.  253;  Masterson  v.  Cheek,  23  111.  72. 
Indiana. —  Galbreath  r.  Doe,  8  Blackf .  366 ; 

Connelly  v.  Doe,  8  Blackf.  320;  Doe  v.  West, 
1  Blackf.  133. 

Kentucky. —  Price  v.  Evans,  4  B.  Mon.  386; 
Sowder  v.  McMillan,  4  Dana  456;  Fowke  v. 
Darnall,  5  Litt.  316;  Coleman  v.  Talbot,  2 
Bibb  129,  4  Am.  Dec.  687. 

Louisiana. — Font  v.  McConnell,  46  La.  Ann. 
215,  14  So.  522. 

Maryland. —  Hall  v.  Gittings,  2  Harr.  &  J. 
112. 

Michigan. —  Lee  r.  Clary,  38  Mich.  223. 

Mississippi. — Nixon  v.  Porter,  38  Miss.  401. 

Missouri. —  Kelley  v.  Kurz,  118  Mo.  414,  24 
S.  W.  171;  Gurno  V.  Janis,  6  Mo.  330.  See 
also  Mulherin  v.  Simpson,  124  Mo.  610,  28 
S.  W.  86. 

New  York. —  Brewster  r.  Striker,  1  E,  D. 
[5] 


Smith  321;  Adair  v.  Lott,  3  Hill  182.  See 
also  Gallupville  Reformed  Church  v.  School- 
craft, 5  Lans.  206. 

North  Carolina. —  Clegg  v.  Fields,  52  N.  C. 
37,  75  Am.  Dec.  450 ;  Love  v.  Gates,  20  N.  C. 
498. 

Ohio. —  Fowler  v.  Whiteman,  2  Ohio  St. 
270;  Perkins  v.  Dibble,  10  Ohio  433,  36  Am. 
Dec.  97. 

Oregon. — Moore  v.  Willamette  Transp.,  etc., 
Co.,  7  Oreg.  355. 

Pennsylvania. —  Bear  Valley  Coal  Co.  v. 
Dewart,  95  Pa.  St.  72 ;  Burford  v.  McCue,  53 
Pa.  St.  427;  Gilliland  v.  Hanna,  Add.  251. 

South  Carolina. —  Wagener  v.  Parrott,  51 
S.  C.  489,  29  S.  E.  240,  64  Am.  St.  Rep.  695 ; 
Giles  V.  Pratt,  2  Hill  439;  Weaver  v.  In- 
gram, 1  Nott  &  M.  207. 

Tennessee. —  Woods  v.  Bonner,  89  Tenn. 
411,  18  S.  W.  67;  Coal  Creek  Min.,  etc.,  Co.  v. 
Ross,  12  Lea  1;  Miller  v.  Holt,  1  Overt.  308. 

Vermont. —  Tucker  v.  Keeler,  4  Vt.  161. 

Virginia. —  Reusens  v.  Lawson,  91  Va.  226, 
21  S.  E.  347;  Atkins  v.  Lewis,  14  Gratt.  30. 

Wisconsin. —  Gardiner  v.  Tisdale,  2  Wis. 
153,  60  Am.  Dec.  407. 

Wyoming. —  Lee  v.  Cook,  2  Wyo.  312. 

United  States. —  Henderson  v.  Wanamaker, 
79  Fed.  736,  25  C.  C.  A.  181. 

Canada. —  See  Doe  v,  McColgan,  12 
N.  Brunsw.  542. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  100. 

Defendant  must  show  that  the  boundary  of 
the  stranger's  title  includes  the  land  in  con- 
troversy or  the  defense  fails.  Pearson  v. 
Baker,  4  Dana  (Ky.)  321. 

The  rightfulness  of  the  exclusive  posses- 
sion of  a  tenant  in  common  as  against  his 
cotenants  cannot  be  questioned  by  a  stranger 
to  the  title.  Simmons  v.  Spratt,  26  Fla.  449, 
8  So.  123,  9  L.  R.  A.  343. 

Where  right  to  a  New  Madrid  location  is 
involved  defendant  under  the  Missouri  stat- 
ute of  1839  regulating  the  practice  relating 
to  New  Madrid  locations  cannot  merely  im- 
peach the  title  of  his  adversary,  but  must 
assert  the  better  title.  Mitchell  v.  Tuckers, 
10  Mo.  260. 

In  Kansas  the  rule  is  the  contrary  of  that 
stated  in  the  text.  Thomas  v.  Rauer,  62  Kan. 
568,  64  Pac.  80;  Duffey  v.  Rafferty,  15  Kan.  9. 

88.  Alahama. —  Guilmartin  v.  Wood,  76 
Ala.  204. 

California. —  Trenouth  v.  Gordon,  63  Cal. 
379;  Cranmer  v.  Porter,  41  Cal.  462;  Simson 
V.  Eckstein,  22  Cal.  580;  Welch  v.  Sullivan, 
8  Cal.  165. 

[Ill,  H,  1,  a] 
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b.  Exceptions  to  Rule  —  (i)  Acknowledgment  OF  Plaintiff' 8  TitleP  The 
defense  of  an  outstanding  title  in  a  third  person  is  not  ordinarily  available,  where 
defendant  has  entered  into  possession  under  plaintiff  and  has  acknowledged  his 
title  but  if  before  acceptance  of  either  possession  or  title  defendant  disavows 
both  and  takes  possession  under  what  he  considei's  a  better  title  he  may  defend 
under  it.^^  And  where  a  third  person  is  made  a  party  to  an  action  by  the  vendor 
against  the  vendee  holding  under  bond,  who  has  made  default  in  payment  of 
purchase-money,  a  deed  offered  by  such  third  person  tending  to  show  title  out  of 
plaintiff  and  to  explain  his  possession  is  admissible.^^ 

(ii)  Title  From  Common  Sotjrge}^  As  a  general  rule  where  plaintiff  and 
defendant  both  claim  title  from  a  common  source  defendant  cannot  show  a  better 
title  than  plaintiff's  in  a  third  person  with  which  title  he  does  not  connect  him- 
self.®^   The  reason  assigned  why  defendant  may  not  protect  himself  by  appealing 


District  of  Columbia. —  Reeves  v.  Low,  8 
App.  Cas.  (D.  C.)  105. 

Georgia. —  Jenkins  v.  Southern  R.  Co.,  109 
Ga.  35,  34  S.  E.  355;  Jones  v.  Sullivan,  33 
Ga.  486. 

Illinois.— Cohh  v.  Lavalle,  89  111.  331,  31 
Am.  Rep.  91 ;  Rupert  v.  Mark,  15  111.  540. 

Neiv  York.—  Bloom  v.  Burdiek,  1  Hill  130, 
37  Am.  Dec.  299;  Swart  v.  Service,  21  Wend. 
36,  34  Am.  Dec.  211. 

North  Carolina. —  Thomas  v.  Hunsucker, 
108  N.  C.  720,  13  S.  E.  221;  Clegg  v.  Fields, 
52  N.  C.  37,  75  Am.  Dec.  450. 

Vermont. —  Townsend  v.  Downer,  32  Vt. 
183.    Compare  Stacy  v.  Bostwick,  48  Vt.  192. 

United  States. —  West  v.  East  Coast  Cedar 
Co.,  113  Fed.  737,  51  C.  C.  A.  411. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  100. 

Compare  Blight  v.  Atwell,  7  T.  B.  Mon. 
(Ky.)  264. 

Title  in  receiver. —  A  defendant  cannot  set 
up  that  there  is  an  outstanding  right  to  the 
possession  of  the  premises  in  a  receiver  ap- 
pointed to  foreclose  a  mortgage  executed  by 
plaintiff's  grantor  to  a  third  person,  where 
he  does  not  in  any  way  connect  himself  with 
the  mortgage  or  with  the  receivership.  Glos 
V.  Patterson,  195  111.  530,  63  N.  E.  272. 

That  a  deed  under  which  plaintiff  claims 
was  in  fact  a  mortgage  may  be  shown  by  a 
defendant,  although  he  does  not  connect  him- 
self with  the  title  of  the  one  executing  the 
mortgage.  Swart  v.  Service,  21  Wend.  (N.Y.) 
36,  34  Am.  Dec.  211. 

89.  See  supra,  II,  C,  6,  b. 

90,  Alabama. — Guilmartin  v.  Wood,  76  Ala. 
204;  Tennessee,  etc.,  R.  Co.  v.  East  Alabama, 
etc.,  R.  Co.,  75  Ala.  516,  51  Am.  Rep.  475; 
Seabury  v.  Doe,  22  Ala.  207,  58  Am.  Dec.  254. 

Delaware. —  Cooch  v.  Gerrj'-,  3  Harr,  280. 
Illinois. —  Doe  v.  Cochran,  2  111.  209. 
Kansas. —  O'Brien  v,  Wetherell,   14  Kan. 
616. 

Kentucky. —  Fowler  v.  Cravens,  3  J.  J. 
Marsh.  428,  20  Am.  Dec.  153;  Hamilton  v. 
Taylor,  Litt.  Sel.  Cas.  444. 

Mississippi. — Walker  v.  Williams,  30  Miss. 
165. 

Missouri. —  Mathews  v.  Lecompte,  24  Mo. 
545. 

New  York. —  Schauber  v.  Jackson,  2  Wend. 

13  [reversing  7  Cow.  187] ;  Jackson  v.  Ayers, 

14  Johns.  224;  Jackson  v.  StcAvart,  6  Johns. 
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34;  Utica  Bank  v.  Mersereau,  3  Barb.  Ch. 
528,  49  Am.  Dec.  189. 

Ohio. —  Hart  v.  Johnson,  6  Ohio  87. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  100; 
and  supra,  II,  C,  6,  b. 

91.  Nerhooth  i:.  Althouse,  8  Watts  (Pa.) 
427,  34  Am.  Dec.  480. 

92.  McAlpin  v.  Lee,  57  Ga.  281. 

93.  Plaintiff  relying  on  title  from  com- 
mon source  see  supra,  II,  C,  8. 

94.  Alabama. —  Donehoo  v.  Johnson,  120 
Ala.  438,  24  So.  888;  Matkin  v.  Marx,  96 
Ala.  501,  11  So.  633;  Stephenson  V.  Reeves. 
92  Ala.  582,  8  So.  695;  Pendley  v.  Madison, 
83  Ala.  484,  3  So.  618;  Gantt  v.  Doe,  27  Ala. 
582. 

Georgia. —  Greenfield  v.  Melntyre,  112  Ga. 
691,  38  S.  E.  44;  Scott  v.  Singer,  54  Ga.  689. 

Kentucky. —  McClain  v.  Gregg,  2  A.  K. 
Marsh.  (Ky.)  454. 

Mississippi. —  McCready  v.  Lansdale,  58 
Miss.  877;  Miller  v.  Ingram,  56  Miss.  510; 
Griffin  v.  Sheffield,  38  Miss.  359,  77  Am.  Dec. 
646. 

Missouri. —  Union  Bank  v.  Manard,  51  Mo. 
548;  Landes  v.  Perkins,  12  Mo.  238. 

North  Carolina. —  Bernhardt  v.  Biovm.  122 
N.  C.  587,  29  S.  E.  884,  65  Am.  St.  Rep. 
725;  Asbury  v.  Fair,  111  N.  C.  251,  16  S.  E. 
467;  Bonds  v.  Smith,  106  N.  C.  553,  11  S.  E. 
322;  Bro^vn  v.  Smith,  53  N.  C.  331;  Love  r. 
Gates,  20  N.  C.  498. 

United  States. —  See  Plaster  v.  Rigney,  97 
Fed.  12,  38  C.  C.  A.  25.  » 

See  15  Cent.  Dig.  tit.  "  Eminent  Domain, ' 
§  103. 

A  title  with  which  defendant  connects  him- 
self may  be  shown.  Wolfe  v.  Doe,  13  Sm. 
&  M.  (Miss.)  103,  51  Am.  Dec.  147;  Ray  r. 
Gardner,  82  N.  C.  146.  And  see  Reid  v.  An- 
derson, 13  App.  Cas.  (D.  C.)  30. 

In  ejectment  on  a  mortgage  a  mortgagor 
cannot  set  up  an  outstanding  title.  Burhans 
V.  Vanness,  10  N.  J.  L.  102. 

Exceptions  to  this  rule. —  Nevertheless  the 
superior  title  meant  is  one  older  than  the 
common  source  or  title  under  which  both 
claim  as  the  foundation  of  their  title,  and 
the  rule  does  not  prevent  a  defendant  from 
availing  himself  of  an  outstanding  title  with 
a  third  person  with  which  he  had  no  con- 
nection, where  it  had  accrued  subsequently  to 
the  time  of  his  recognition  of  the  title  of  the 
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to  an  outstandino^  title  in  a  third  person  with  which  he  has  no  connection  is  that 
he  has  acknowledged  the  title  of  the  common  source,  and  for  that  reason  is  pre- 
eluded  from  questioning  its  validity  "  at  the  time  of  his  taking  under  it." 

(ill)  Defendant  a  Mere  Trespasser.  A  defendant  who  is  a  mere  tres- 
passer or  intruder  cannot  set  up  title  in  a  third  person  to  defeat  a  recovery  for 
where  a  person  intrudes  without  claim  of  right,  upon  the  actual  possession  of 
another,  there  is  reason  in  compelling  him  to  restore  the  possession  before  he  be 
permitted  to  show  title  in  a  third  person.^'' 

(iv)  Other  Exceptions.  A  judgment  debtor  in  possession  cannot  show  an 
outstanding  title  in  another  to  defeat  an  action  against  him  by  a  purchaser  at  a 
sheriff's  sale.^^  So  where  defendant  does  not  disclaim  but  makes  full  defense, 
being  in  possession,  he  cannot  defend  on  the  ground  that  he  has  parted  with  title 


common  source.  McCready  v.  Landsdale,  58 
Miss.  877.  Nor  does  the  rule  prevent  de- 
fendant from  showing  that  before  plaintiff 
had  got  his  conveyance  ( which  was  a  sheriff's 
deed),  such  prior  grantee  had  conveyed  to 
him,  although  without  consideration,  and 
that  he  had  conveyed  to  a  third  person  for  a 
full  and  valuable  consideration,  who  had  no 
notice  of  the  rights  of  plaintiff.  Newlin  v. 
Osborne,  47  N.  C.  163.  So  the  rule  is  not 
violated  by  showing  that  the  legal  title  had 
passed  from  a  common  mortgagor  before 
plaintiff's  mortgage  was  executed.  New  Eng- 
land Mortg.  Security  Co.  v.  Clayton,  119  Ala. 
361,  24  So.  362.  And  when  both  plaintiff  and 
defendant  in  ejectment  derive  their  title  from 
the  state,  but  under  grants  of  different  dates, 
it  is  competent  for  defendant  to  show  title 
out  of  plaintiff  by  establishing  a  prior  valid 
grant  from  the  state  to  another  party,  al- 
though he  fail  in  an  effort  to  connect  him- 
self with  such  elder  title.  Tolson  r.  Mainor, 
85  N.  C.  235. 

95.  McCready  v.  Landsdale,  58  Miss.  877. 

96.  Alabama. —  Lucy  v.  Tennessee,  etc.,  R. 
Co.,  92  Ala.  246,  8  So.  806;  Guilmartin  v. 
Wood,  76  Ala.  204;  Childress  v.  Calloway, 
76  Ala.  128. 

California. —  Southmayd  v.  Henley,  45  Cal. 
101;  Ryan  v.  Tomlinson,  39  Cal.  639;  Hub- 
'  bard  v.  Barry,  21  Cal.  321;  VVinans  v. 
Christy,  4  Cal.  70,  60  Am.  Dec.  597. 

District  of  Columhia. —  Bradshaw  v.  Ash- 
ley, 14  App.  Cas.  (D.  C.)  485. 

Florida. —  Sejonour  v.  Creswell,  18  Fla.  29. 

Georgia. —  Jones  v.  Scoggins,  11  Ga.  119. 

Illinois. —  Casey  v.  Kimmel,  181  111.  154, 
54  N.  E.  905;  Sullivan  v.  Eddy,  164  111.  391, 
45  N.  E.  837 ;  Anderson  v.  Gray,  134  111.  550, 
25  N.  E.  843,  23  Am.  St.  Rep.  696;  Hulick  v. 
Scovil,  9  111.  159. 

Iowa. —  Williams  v.  Swetland,  10  Iowa  51. 

Kentucky. — Adams  v.  Tiernan,  5  Dana  394; 
Stembridge  v.  Britschu,  20  S.  W.  278,  14  Ky. 
L.  Rep.  408. 

Michigan. —  Cook  v,  Bertram,  86  Mich. 
356,  49  N.  W.  42. 

Missouri. —  Strain  v.  Murphy,  49  Mo.  337. 

New  York. —  Jackson  v.  Rowland,  6  Wend. 
666,  22  Am.  Dec.  557 ;  Jackson  v.  Schauber, 
7  Cow.  187;  Jackson  v.  Harder,  4  Johns. 
202,  4  Am.  Dec.  262. 

Pennsylvania. —  Christy  v.  Brien,  14  Pa. 
St.  248;  Hunt  v.  Crawford,  3  Penr.  &  W. 
(Pa.)   426.    See  Brolaskey  v.  McClain,  61 


Pa.  St.  146;  McHenry  v.  McCall,  10  Watts 
(Pa.)  456. 

United  States. —  Christy  v.  Henley,  14 
How.  297,  14  L.  ed.  428;  Christy  v.  loung, 
14  How.  296,  14  L.  ed.  428;  Christy  v.  Scott, 
14  How.  282,  14  L.  ed.  422. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  100, 
The  rule  does  not  apply  in  a  case  of  that 
constructive  possession  which  the  law  im- 
plies as  following  title;  and  a  defendant 
entering,  declaring  that  he  takes  the  lands 
as  a  mere  possession,  acknowledging  his 
ignorance  of  the  owner,  and  expressing  a 
desire  to  discover  him,  for  the  purpose  of 
purchasing,  is  not  precluded  from  sliowing 
the  title  out  of  the  lessors  of  plaintiff,  not- 
withstanding  he  may  be  unable  to  trace  it  to 
himself.  Schauber  c.  Jackson^  2  Wend 
(N.  Y. )  13.  So  it  is  held  not  to  apply  where 
the  purpose  is  to  show  the  want  of  all  title 
or  right  of  possession  in  plaintiff.  Mallett 
V.  Uncle  Sam  Gold,  etc.,  Min.  Co.,  1  Nev., 
188,  90  Am.  Dec.  484. 

97.  Schauber  i\  Jackson,  2  Wend.  (N.  Y.) 
13. 

98.  Alabama. —  Avent  v.  Read,  2  Port.  480, 
27  Am.  Dec.  663. 

California. —  McDonald  v.  Badger,  23  CaL 
393,  83  Am.  Dec.  123 ;  Redman  v.  Bellamy,  4 
Cal.  247. 

Indiana. —  Turner  v.  Madison  First  Nat. 
Bank,  78  Ind.  19;  Joyce  v.  Madison  First 
Nat.  Bank,  62  Ind.  188;  Sherry  v.  Den,  8 
Blackf.  542;  Hobson  v.  Doe,  4  Blackf.  487. 

Missouri. —  Boyd  v.  Jones,  49  Mo.  202 ; 
Laughlin  v.  Stone,  5  Mo.  43;  Gritchell  v.. 
Kreidler,  12  Mo.  App.  497. 

New  York. —  Dickinson  v.  Smith,  25  Barb. 
102. 

North  Carolina. —  Leach  v.  Jones,  86  N.  C.„ 
404;  Wade  v.  Sanders,  70  N.  C.  277;  Judge 
r.  Houston,  34  N.  C.  108. 

Pennsylvania. —  Arnold  v.  Gorr,  1  Rawle 
223;  Wetherill  v.  Curry,  2  Phila.  98. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  100. 

Defendant  in  execution  may  on  ejectment 
show  that  he  never  had  such  title  as  Avas  the 
subject  of  sale  on  legal  process.  Cook  r. 
Webb,  18  Ala.  810;  Falkinburge  v.  Camp,  3 
N.  J.  L.  798.  But  see  Thomas  v.  Orrell,  27 
N.  C.  569,  44  Am.  Dec.  58. 

If  he  abandons  the  land  after  the  sale  and 
subsequently  returns  to  it,  an  outstanding 
title  will  be  a  good  defense,  provided  he 
shows  that  he  has  taken  possession  and  holdsi 
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before  suit ;  and  in  ejectment  by  a  mortgagee  after  maturity  of  the  mortgage 
and  default  in  payment,  the  mortgagor  cannot  defeat  recovery  by  setting  up  that 
plaintiff  had  rented  the  premises,  and  was  therefore  not  entitled  to  possession, 
where  defendant's  possession  was  hostile  to  that  of  the  lessee.^  Nor  will  a  deed 
l)y  a  mortgagor  to  a  stranger  after  a  suit  for  foreclosure  avail  anything  against 
the  mortgagee.^  It  has  also  been  held  that,  although  a  conveyance  be  made  to 
the  wrong  person  through  mistake,  the  title  passes,  and  it  will  not  avail  defend- 
ant in  ejectment  to  show  that  the  title  was  made  to  a  person  different  from  the 
one  intended  to  be  the  grantee.^ 

2.  Character  of  Outstanding  Title  That  May  Be  Set  Up  —  a.  In  General.  An 
outstanding  title  sufhcient  to  defeat  an  action  of  ejectment  must  be  one  whicli  is 
a  present,  subsisting,  operative,  legal  title.*    And  furthermore  the  title  must  be 


under  that  title.  Hayes  r.  Bernard,  38  111. 
297. 

If  execution  conferred  no  power  to  make 
the  sale  defendant  is  not  estopped  to  show 
an  outstanding  title.  Peebles  v.  Pate,  90 
N.  C.  348. 

In  ejectment  by  a  purchaser  under  a  fieri 
facias  against  a  third  person  in  possession 
under  the  debtor,  without  title  or  collusively, 
an  outstanding  title  cannot  be  set  up.  Jack- 
son, i?.  Bush,  10  Johns.  (N.  Y.)  223. 

Where  defendant  paid  the  purchase-money 
and  title  was  taken  in  the  son's  name  a 
sheriff's  vendee  cannot  maintain  ejectment 
against  the  latter.  You  v.  Flinn,  34  Ala.  409. 

99.  Wilson  i\  Braden,  48  W.  Va.  196,  3G 
S.  E.  367. 

1.  Stanley  t\  Johnson,  113  Ala.  344,  21  So. 
S23. 

2.  Addison  v.  Crow,  5  Dana  (Ky.)  271. 

3.  Thomas  v.  See,  8  B.  Mon.  (Ky.)  5. 

4.  Alabama. —  Bernstein  v.  Humes,  71  Ala. 
260. 

California. — Robinson  r.  Thornton,  (1893) 
31  Pac.  936. 

District  of  Columbia. —  Kirk  v.  Parkhill, 
I  MacArthur  28. 

Georgia. —  Salter  v.  Williams,  10  Ga.  186. 

iifMwois.— Clayton  r.  Feig,  179  111.  534,  54 
N.  E.  149. 

Michigan. —  Bennett  v.  Horr.  47  Mich.  221, 
10  N.  W.  347. 

Missouri. —  Hardwick  v.  Jones,  65  Mo.  54; 
Woods  V.  Hilderbrand,  46  Mo.  284,  2  Am. 
Rep.  513;  McDonald  v.  Schneider,  27  Mo. 
405;  Norcum  v.  D'OEnch,  17  Mo.  98. 

New  York. —  Becker  v.  Howard,  47  How. 
Pr.  423;  Jackson  v.  Todd,  6  Johns.  257; 
Jackson  v.  Hudson,  3  Johns.  375,  3  Am.  Dec. 
500. 

Pennsylvania. —  Hunter  v.  Cochran,  3  Pa. 
St.  105. 

Tennessee. —  Peck  v.  Carmichael,  9  Yerg. 
325 

Tea;as.— Shields  v.  Hunt,  45  Tex.  424. 

Virginia. —  Reusens  v.  Lawson,  91  Va,  226, 
21  S.  E.  347. 

West  Virginia. —  Maxwell  v.  Cunningham, 
30  W.  Va.  298,  40  S.  E.  499;  Parkersburg 
Industrial  Co.  v.  Schultz,  48  W.  Va.  470,  27 
S.  E.  255;  Wilson  v.  Braden,  48  W.  Va.  196, 
36  S.  E.  367;  Jarrett  v.  Stevens,  36  W.  Va. 
445,  15  S.  E.  177. 

United  States. —  Greenleaf  V.  Birth,  6  Pet. 

[Ill,  H,  1.  b.  (IV)] 


302,  8  L.  ed.  406;  Rigney  v.  Plaster,  88  Fed. 
686;  Foster  v.  Joice,  9  Fed.  Cas.  No.  4,974, 
3  Wash.  498. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §§  101, 
102. 

For  titles  which  may  be  set  up  see  the  fol- 
lowing cases: 

Alabama. —  Clements  v.  Pearce,  63  Ala.  284. 

California. — Gregory  v.  Haynes,  13  Cal.  591. 

Illinois. —  Cobb  r.  Lavalle,  89  111.  331,  31 
Am.  Rep.  91 ;  Batterton  v.  Yonkum,  17  111. 
288. 

Kentucky. —  Chiles  v.  Cask,  1  A.  K.  Marsh. 
582. 

Missouri. —  Schanewerk  v.  Hoberecht,  117 
Mo.  221,  22  S.  W.  949,  38  Am.  St.  Rep.  631. 

New  York.—  Pell  v.  Ulmar,  18  N.  Y.  139. 

Pennsylvania. —  Putnam  v.  Tyler,  117  Pa. 
St.  570,  12  Atl.  43;  Wonder  v.  Phelps,  109 
Pa.  St.  172,  1  Atl.  171;  Watson  v.  Gilday,  1 
Serg.  &  R.  337. 

England. —  Johnson  v.  White,  40  U.  C.  Q.  B. 
309.  And  see  Clark  v.  Arden,  16  C.  B.  227, 
13  C.  L.  R.  781,  1  Jur.  N.  S.  710,  24  L.  J. 
C.  P.  163,  3  Wkly.  Rep.  444,  81  E.  C.  L. 
227. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §§  101, 
102. 

For  titles  which  may  not  be  set  up  see  the 

following  cases: 

California. —  Gray  v.  Dixon,  74  Cal.  508,  16 
Pac.  305. 

Illinois. —  Holbrook  v.  Debo,  99  111.  372. 

Michigan. —  Buell  v.  Irwin,  24  Mich.  145. 

Missouri. —  Lanier  v.  Mcintosh,  117  Mo. 
508,  23  S.  W.  787,  38  Am.  St.  Rep.  676;  Ham- 
mond V.  Coleman,  4  Mo.  App.  307. 

New  York. —  Gray  v.  Croquet,  4  Abb.  Pr. 
N.  S.  113;  Becker  v.  Holdridge,  47  How.  Pr. 
429;  Jackson  t:  Garnsey,  16  Johns.  189. 

OMo.— Lloyd  v.  Giddings,  7  Ohio,  Pt.  II,  50. 

Pennsylvania. —  Sheik  v.  McElroy,  20  Pa. 
St.  25. 

Virginia. —  Holloran  v.  Meisel,  87  Va.  398, 
13  S.  E.  33. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §§  101, 
102. 

An  owner  of  land  who  allows  it  to  be  sold 
and  deeded  for  taxes  and  then  purchases  the 
tax-title  and  causes  it  to  be  conveyed  to  a 
third  person  for  his  benefit  cannot  set  up 
such  title  against  a  purchaser  at  a  sale  on 
execution  against  him,  after  the  tax  deed 
was  executed.    Swift  v.  Agnes,  33  Wis.  228. 
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valid  ^  and  capable  of  enforcement  bj  the  party  holding  it,^  and  the  burden  is  cm 
defendant  to  show  this  fact.    It  is  not  for  plaintiff  to  disprove  its  validity  J 

b.  Equitable  Tltle.^  So  as  already  shown  the  outstanding  title  must  be  a  legal 
one,  and  an  equitable  right  or  title  in  a  third  person  cannot  be  set  up  as  a 
defense.^ 

c.  Title  Barred  by  Limitations  or  Otherwise  Lost.  An  outstanding  title  barred 
by  the  statute  of  limitations  is  no  defense/*^  and  neither  is  an  outstanding  title 
which  has  been  abandoned  or  otherwise  lost.^^ 

d.  Conveyance  Pending  Action.  The  right  of  plaintiff  to  recover  in  eject- 
ment will  not  be  defeated  by  a  conveyance  by  him  of  the  title  of  the  premises  in 
controversy  during  the  pendency  of  the  action. Kor  is  this  rule  affected  by  a 


Where  an  estate  has  been  sequestered  from 
a  life-tenant  neither  he  who  holds  adversely 
to  the  sequestrator  nor  his  subsequent  vendee 
nor  those  claiming  under  him  can  set  up  the 
title  of  the  sequestrator  against  the  o^vner  of 
the  life-estate.  Banks  v.  Ammon,  27  Pa.  St. 
172. 

5.  Harney  v,  Morton,  36  Miss.  411;  Wil- 
son V.  Braden,  48  W.  Va.  196,  36  S.  E.  367. 
And  see  Rule  v.  Broach,  58  Miss.  552. 

A  deed  fraudulent  on  its  face  cannot  be 
used  to  defeat  recovery.  Forsythe  v.  Hardin, 
62  HI.  206. 

That  the  deed  of  their  ancestor  was  in 
fraud  of  creditors  cannot  be  set  up  by  the 
heirs  at  law.    Cushwa  v.  Cushwa,  5  Md.  44. 

6.  /Hiwois.— Clayton  r.  Feig,  179  111.  534, 
54  N.  E.  149. 

Maryland. —  Georges  Creek  Coal,  etc.,  Co. 
V.  Detmold,  1  Md.  225. 

Mississippi. —  Freeman  v.  Cunningham,  57 
Miss.  67. 

Missouri. —  McDonald  v.  Schneider,  27  Mo. 
405. 

Pennsylvania. —  Wray  r.  Miller,  20  Pa.  St. 
111. 

West  Virginia. —  Maxwell  r.  Cunningham, 
50  W.  Va.  298,  40  S.  E.  499;  Wilson  v.  Bra- 
den, 48  W.  Va.  196,  36  S.  E.  367;  P^rkers- 
burg  Industrial  Co.  i\  Schultz,  43  W.  Va. 
470,  27  S.  E.  255. 

United  States. —  Rigney  v.  Plaster,  88  Fed. 
686;  Foster  v.  Joice,  9  Fed.  Cas.  No.  4,974, 
3  Wash.  498. 

7.  Parkersburg  Industrial  Co.  v.  Schultz, 
43  W.  Va.  470,  27  S.  E.  255. 

8.  Equitable  title  in  plaintiff  see  supra,  II, 
C,  6. 

9.  California.—  Pioche  v.  Paul,  22  Cal.  105. 
Indiana. —  East  v.  Peden,  108  Ind.  92,  8 

N.  E.  722. 

Missouri. — Aurora  Bank  o.  Linzee,  166  Mo. 
496,  65  S.  W.  735. 

New  York. —  Cagger  v.  Lansing,  64  N.  Y. 
417.  But  see  Safford  r.  Hynds,  39  Barb. 
625. 

Pennsylvania. —  Heath  v.  Knap,  1  Pa.  St, 
482.  But  see  Huston  v.  Wickerham,  8  Watts 
519. 

Tennessee. —  Campbell  v.  Campbell,  3  Head 
325. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  106. 

10.  Kentucky. —  Griffith  r.  Dicken,  4  Dana 
561. 

Mississippi. —  Griffin  i\  Sheffield,  38  Miss. 
359,  77  Am.  Dec.  646. 


Missouri. —  Totten  r.  James,  55  Mo.  494. 

Tennessee. —  Humble  v.  Spears,  8  Baxt. 
156;  Dickinson  v.  Collins,  1  Swan  516. 

West  Virginia. — Wilson  v.  Braden,  (1900| 
36  S.  E.  367. 

United  States. —  Rigney  v.  Plaster,  88  Fed. 
686;  Henderson  f.  Wanamaker,  79  Fed.  736, 
25  C.  C.  A.  181. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  102. 

11.  Peck  V.  Carmichael,  9  Yerg.  (Tenn.) 
325;  Wilson  v.  Braden,  48  W.  Va.  196,  36 
S.  E.  367. 

12.  Alabama. — Davis  v.  Curry,  85  Ala.  133, 
4  So.  734.  And  see  Brunson  v.  Morgan,  86 
Ala.  318,  5  So.  495.  Compare  Etowah  Min. 
Co.  V.  Henderson,  (1900)  29  So.  7. 

California. — Clink  v.  Thurston,  47  Cal.  21: 
Barstow  v.  Newman,  34  Cal.  90. 

Georgia. —  Suwannee    Turpentine  Co. 
Baxter,  109  Ga.  597,  35  S.  E.  142. 

Illinois. —  Johnson  v.  Shinkle,  50  111.  137  :: 
Mills  V.  Graves,  44  111.  50. 

Indiana. — Steeple  v.  Downing,  60  Ind.  478. 

Kentucky. —  Chiles  v.  Conley,  9  Dana  385  ■. 
Bonta  V.  Clay,  5  Litt.  129;  Jackson  v.  Jef- 
fries, 1  A.  K.  Marsh.  88;  Smith  v.  Price,  13 
S.  W.  428,  11  Ky.  L.  Rep.  895. 

Missouri. —  Smith  v.  Phelps,  74  Mo.  598. 

New  York. —  Livingston  v.  Proseus,  2  Hill 
526;  Jackson  v.  Leggett,  7  Wend.  377. 

Ohio. —  McChesney  v.  Wainwright,  5  Ohio 
452;  Dawson  v.  Porter,  2  Ohio  304. 

Pennsylvania. —  Hoover  v.  Gonzalus,  1 1 
Serg.  &  R.  314. 

\Vest  Virginia. — Beckwith  v.  Thompson,  18 
W.  Va.  103. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  104. 

Contra.— Cresap  r.  Hutson,  9  Gill  (Md.) 
269. 

The  reason  on  which  the  rule  is  based  is 

that*  the  conveyance  being  made  pending  an 
adverse  holding  is  as  to  defendant  absolutely 
void  and  the  same  as  if  no  conveyance  had 
been  made.  It  confers  no  rights  against  hiro 
and  he  can  claim  no  benefits  nor  defenses 
under  it.  Davis  v.  Curry,  85  Ala.  133,  4  So. 
734;  Johnson  v.  Cook,  73  Ala.  537;  Steeple 
V.  Downing,  60  Ind.  478;  Livingston  v., 
Proseus,  2  Hill  (N.  Y.)  526.  The  purchaser 
acquires  no  title  which  will  maintain  an  ac- 
tion in  his  own  name  against  the  adverse 
holder,  and  if  suit  could  not  be  maintained 
in  the  name  of  the  vendor  no  one  could  as- 
sert rights  resting  on  his  title  no  matter 
how  complete  it  might  be.  Davis  v.  Curry, 
85  Ala.  133,  4  So.  734. 
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statute  providing  that  if  tlie  riglit  of  plaintiff  to  tlie  possession  of  the  premises 
expires  after  commencement  of  suit  and  before  trial,  the  verdict  shall  be  returned 
according  to  the  fact  and  judgment  entered  only  for  damages  and  costs.  This 
statute  is  construed  as  not  applying  where  plaintiff  transfers  title  pending  suit.^^ 
e.  Mortgage  or  Other  Encumbrance.  So  a  defendant  in  ejectment  cannot  set 
up  an  outstanding  mortgage  in  the  hands  of  a  third  person  to  defeat  the  title  of 
the  mortgagor  or  his  lieirs.^'^  And  this  rule  is  not  alfected  by  the  fact  that  the 
mortgage  was  in  the  form  of  an  absolute  conveyance  with  a  separate  defeasance 
back.^^  The  better  and  prevailing  doctrine  is  that  the  mortgage  is  a  mere  security 
as  to  third  persons,  and  as  to  them  the  mortgagor  has  such  a  title  as  will  support 
ejectment.^^  So  a  deed  of  trust  given  to  secure  the  payment  of  money  cannot  be 
set  up  in  ejectment  as  an  outstanding  title.^^  And  an  agreement  between  a  tenant  in 
possession  and  plaintiff  that  if  plaintiff  recovers  against  the  tenant's  lessor  a  lease 
shall  be  executed  by  plaintiff  in  the  same  terms  as  that  subsisting  before  will  not 
bar  an  action  b}''  plaintiff  which  joins  the  tenant  as  defendant,  he  not  having 
passed  the  title  to  defendant.^^  It  has  also  been  held  that  a  release  by  one  of  two 
lessors  of  plaintiff  does  not  bar  a  recovery,  such  release  affecting  only  the  quantum 
of  interest.^^  But  recovery  may  be  barred  by  showing  that  plaintiff  has  become 
a  voluntary  bankruiDt.^^^ 


The  action  may  be  continued  in  plaintiff's 
name  under  the  California  practice  act  un- 
less the  grantee  applies  to  be  substituted  as 
plaintiff.  Camarillo  v.  Fenlon,  49  Cal.  202. 
And  see  Moss  v.  Shear,  30  Cal.  467. 

There  may  be  a  recovery  which  will  inure 
to  the  benefit  of  the  grantee.  Johnson  v. 
Shinkle,  50  111.  137;  Mills  v.  Graves,  44  111. 
&0. 

The  rule  stated  in  the  text  does  not  apply 

where  the  conveyance  is  made  to  defendant 
himself.    Torrance  v.  Betsv,  30  Miss.  129. 

13.  Smith  1-.  Phelps,  74' Mo.  598. 

14.  Alabama. —  Dunton  v.  Keel,  95  Ala. 
159,  10  So.  333;  Cotton  v.  Carlisle,  85  Ala. 
175,  4  So.  670,  7  Am.  St.  Rep.  29;  Allen  i\ 
Kellam,  69  Ala.  442;  Denby  r.  Mellgrew,  58 
Ala.  147. 

Connecticut. —  Burr  v.  Spencer,  26  Conn. 
159,  68  Am.  Dec.  379;  Porter  r.  Seeley,  13 
^onn.  564. 

Illinois. —  Emory  r.  Keighan,  88  111.  482; 
Hall  V.  Lance,  25  111.  277. 

Indiana. —  Johnson  v.  Cornett,  29  Ind.  59. 

Missouri. —  Moreau  v.  Detchmendy,  41  Mo. 
431. 

New  Jersey. —  Dimon  r.  Dimon,  10  N.  J.  L. 
156. 

Neiv  York.—  Raynor  v.  Wilson,  6  Hill  469 ; 
Jackson  v.  Parkhurst,  4  Wend.  369 ;  Jackson 
V.  Pratt,  10  Johns.  381;  Collins  v.  Torry,  7 
Johns.  278,  5  Am.  Dec.  273. 

OMo.— Perkins  v.  Dibble,  10  Ohio  433,  36 
Am.  Dec.  97;  Phelps  r.  Butler,  2  Ohio 
224. 

Pennsylvania. — Stafford  r.  W^heeler,  93  Pa. 
St.  462. 

Rhode  Island. —  Fitzpatrick  r.  Fitzpatrick, 
&  R.  I.  64,  75  Am.  Dec.  681. 

Canada. —  McDonald  v.  Murphy,  20  U.  C. 
Q.  B.  355;  Sidey  v.  Hardcastle,  11  U.  C.  Q.  B. 
162;  Doe  v.  Johnson.  4  U.  C.  Q.  B.  508. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  104. 

Exceptions  to  rule. —  A  mortgage  after  for- 
feiture has  been  held  to  constitute  a  good  out- 
standing title.    Howard  r.  Thornton,  50  Mo. 
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291;  Meyer  v.  Campbell,  12  Mo.  603.  And 
see  Smith  v.  Vincent,  15  Conn.  1,  38  Am. 
Dec.  59.  Compare  Hall  v.  Lance,  25  111.  277. 
And  a  presumption  of  an  outstanding  title 
sufficient  to  bar  ejectment  by  the  mortgagor 
or  his  heirs  is  raised  where  the  mortgage 
is  of  more  than  twenty  years'  standing, 
on  which  no  interest  has  been  paid  and  un- 
der which  there  has  been  no  entry  to  fore- 
close. Schauber  v.  Jackson,  2  Wend.  (N.  Y.) 
13  [reversing  7  Cow.  187].  Compare  Moreau 
V.  Detchemendy,  41  Mo.  431. 

A  purchaser  under  a  void  foreclosure  sale 
holds  under  color  of  title  and  may  set  up  a 
forfeited  mortgage  against  all  but  the  mort- 
gagee and  those  claiming  under  him  under  a 
valid  foreclosure  sale.  Jackson  v.  Magruder, 
51  Mo.  55. 

15.  Gibson  v.  Seymour,  3  Vt.  565. 

16.  Alabama. —  Allen  v.  Kellam,  69  Ala. 
442;  Denby  v.  Mellgrew,  58  Ala.  147. 

Illinois. —  Emory  v.  Keighan,  88  111.  482. 

Missouri. —  Woods  v.  Hilderbrand,  46  Mo. 
284,  2  Am.  Rep.  513. 

New  Jersey. —  Dimon  v.  Dimon,  10  N.  J.  L. 
156. 

New  York. —  Jackson  v.  Pratt,  10  Johns. 
381 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  104. 

The  mortgagee  in  possession  himself  after 
forfeiture  might  set  up  his  own  title  against 
the  mortgagor,  but  as  against  all  the  world 
besides  the  mortgagor  is  the  ovraer,  and  his 
title  cannot  be  defeated  by  showing  that  the 
property  is  pledged  to  a  third  person  for  the 
payment  of  a  debt.  Woods  v.  Hilderbrand, 
46  Mo.  284,  2  Am.  Rep.  513. 

17.  Bobb  V.  Graham,  15  Mo.  App.  289. 
And  see  Smith  v.  Sullivan,  20  App.  Cas. 
(D.  C.)  553;  Hoover  v.  Gonzalus,  11  Serg. 
&  R.  (Pa.)  314. 

18.  Carrington  v.  Otis,  4  Gratt.  (Va.)  235. 

19.  Jackson  v.  McClaskey,  2  Wend.  (N.Y.) 
541. 

20.  Clements  v.  Taylor,  65  Ala.  363.  See 
Varden  v.  Todd,  1  MacArthur  (D.  C.)  602. 
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f.  Miscellaneous.  The  fact  that  the  legal  title  is  held  by  plaintiff  in  trust  for 
n  third  person  will  not  avail  defendant.^^  Neither  can  recovery  be  defeated  by 
sliowing  an  adverse  grant,  in  a  stranger,  of  the  same  date  as  plaintiff's,^^  nor  by 
the  fact  that  a  third  person  might  defeat  plaintiff's  title  by  a  plea  of  disability, 
such  disability  being  of  a  personal  character.^^  And  where  plaintiff  relies  on  a 
prior  possession  of  public  lands,  defendant  cannot  show  that  a  third  person  has  an 
older  and  better  claim  to  the  land  than  that  of  plaintiff.^'^ 

I.  Equitable  Defenses — l.  Right  to  Make.  An  equitable  defense  is  not 
available  at  common  law  to  defeat  an  action  of  ejectment.^^    But  in  those  juris- 


21.  Brolaskey  v.  McClain,  61  Pa.  St.  146. 
See  also  Townsend  v.  Roy,  9  Phila.  (Pa.)  120. 

22.  Bowman     Bartlett,  4  Bibb  ( Ky. )  520. 

23.  Watson  v.  Kelty,  16  N.  J.  L.  517. 

24.  Piercy  v.  Sabin,  10  Cal.  22,  70  Am. 
Dec.  692. 

25.  Alabama. —  McLeod  v.  Bishop,  110  Ala. 
640,  20  So.  130;  Hooper  r.  Columbus,  etc.,  R. 
Co.,  78  Ala.  213;  Tutwiler  r.  Mumford,  73 
Ala.  308;  McPherson  v.  Walters,  16  Ala.  714, 
50  Am.  Dec.  200;  Cawsey  v.  Driver,  13  Ala. 
818. 

Arkansas. —  Rowland  v.  McGuire,  67  Ark. 
320,  55  S.  W.  16. 

California. —  Lowe  v.  Alexander,  15  Cal. 
296. 

District  of  Columbia. — Rathbone  r.  Hamil- 
ton, 4  App.  Cas.  475. 

Illinois.— Rajden  v.  McCloskey,  161  111. 
351,  43  N.  E.  1091;  Kirkpatrick  r.  Clark, 
132  111.  342,  24  N.  E.  71,  22  Am.  St.  Rep. 
531,  8  L.  R.  A.  511;  Escherick  v.  Traver,  65 
111.  379 ;  Chiniquy  r.  Catholic  Bishop,  41  111. 
148;  Mills  V.  Graves,  38  111.  455,  87  Am. 
Dec.  314;  Reece  v.  Allen.  10  111.  236,  48  Am. 
Dec.  336. 

Indiana. —  Smith  r.  Allen,  1  Blackf.  22. 

lotca. — Abbott  v.  Chase,  13  Iowa  453;  Page 
r.  Cole,  6  Iowa  153. 

Kentucky. —  Stinebaugh  v.  Wisdom,  13 
B.  Mon.  467;  Gilpin  v.  Davis,  2  Bibb  416,  5 
Am.  Dec.  622. 

Maryland. —  Matthews  v.  Ward,  10  Gill  & 
J.  443. 

Michigan. —  Paldi  v.  Paldi,  95  Mich.  410, 
54  N.  W.  903;  Geiges  v.  Greiner,  68  Mich. 
153,  36  N.  W.  48;  McKay  v.  Williams,  67 
Mich.  547,  35  N.  W.  159,'  11  Am.  St.  Rep. 
597;  Yale  v.  Stevenson.  58  Mich.  537,  25 
N.  W.  488;  Harrett  v.  Kinney,  44  Mich.  457, 
7  N.  W.  63;  Buell  v.  Irwin,  24  Mich.  145. 

Mississippi. —  Graham  r.  Warren,  (1902) 
33  So.  71;  Morgan  v.  Blewitt,  72  Miss.  903, 
17  So.  601;  Bonner  v.  Lessley,  61  Miss.  392; 
Lockhart  v.  Camfield,  48  Miss.  470. 

New  York. —  Cochran  v.  Webb,  4  Sandf. 
653;  Sinclair  v.  Jackson,  8  Cow.  543;  Jack- 
son V.  Van  Slyck,  8  Johns.  487;  Jackson  r. 
Pierce,  2  Johns.  221;  Jackson  v.  Sisson,  2 
Johns.  Cas.  321. 

North  Carolina. —  Wilson  v.  Wilson,  117 
N.  C.  351,  23  S.  E.  272:  Hinton  v.  Pritchard, 
102  N.  C.  94,  8  S.  E.  887 :  Davis  v.  Atkinson, 
63  N.  C.  210;  Dunstan  r.  Southwick,  6  N.  C. 
59. 

Ohio. —  Spencer  v.  Marckel,  2  Ohio  263; 
Carey  v.  Richards.  2  Ohio  Dec.  (Reprint) 
630,  4  West.  L.  Month.  251. 


Tennessee. —  Langford  v.  Love,  3  Sneed 
308;  Crutsinger  v.  Catron,  10  Humphr.  24. 

Virginia. —  Carrington  v.  Goddin,  13  Gratt. 
587;  Gibson  v.  Jones,  5  Leigh  370;  Tajior 
V.  King,  6  Munf.  358,  8  Am.  Dec.  746. 

Washington. —  Ward  v.  Huggins,  7  Wash. 
617,  32  Pac.  740,  1015,  36  Pac.  285. 

Wisconsin. —  Parkison  r.  Bracken,  1  Pinn. 
174,  39  Am.  Dec.  296. 

United  States. —  Singleton  v.  Touchard,  1 
Black  342,  17  L.  ed.  50;  Hickey  r.  Stewart, 
3  How.  750,  11  L.  ed.  814;  Newman  v.  Jack- 
son, 12  Wheat.  570,  6  L.  ed.  732;  Robinson 
V.  Campbell,  3  Wheat.  212,  4  L.  ed.  372; 
Highland  Boy  Gold  Min.  Co.  v.  Strickley,  116 
Fed.  852,  54"  C.  C.  A.  186;  Ryan  v.  Staples, 
76  Fed.  721,  23  C.  C.  A.  541;  Davis  v.  Davis, 
72  Fed.  81,  18  C.  C.  A.  438;  Young  v.  Ma- 
honing County,  51  Fed.  585;  Winchester  v. 
Aiken,  31  Fed.  393.  See  also  Burnes  v.  Scott, 
117  U.  S.  582,  6  S.  Ct.  865,  29  L.  ed.  991. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  107. 

The  remedy  of  defendant  who  can  fix  an 
equitable  charge  on  the  property  is  to  sub- 
mit to  judgment  and  resort  to  chancery  to 
enjoin  its  execution  until  his  charge  is  satis- 
fied. Jeffery  v.  Hursh,  42  Mich.  563,  4  N.  W. 
303;  Bonner  v.  Lessley,  61  Miss.  392;  Young 
r.  Dunn,  10  Fed.  717,  4  Woods  331. 

A  patent  from  the  United  States  or  a  state 
cannot  be  attacked  by  the  holder  of  an  equi- 
table title.  Romain  v.  Lewis,  39  Mich.  233; 
Boyce  v.  Danz,  29  Mich.  146;  Clark  v.  Hall, 
19 "Mich.  356;  Bernard  v.  Bougard,  Harr. 
(Mich.)  130. 

An  equitable  interest  may  be  shown  where 
unconnected  with  plaintiff's  claim  of  title 
and  where  it  is  not  the  assertion  of  an  equi- 
table against  the  legal  title  and  plaintiff  is 
shown  to  have  no  title.  Shaw  f.  Hill,  83 
Mich.  322,  47  N.  W.  247,  21  Am.  St.  Rep. 
607. 

An  exception  to  the  rule  has  been  held  to 
exist  in  the  case  of  a  resulting  trust,  in 
which  case  the  estate  of  a  cestui  que  trust 
may  set  up  to  bar  recovery  by  a  person  hav- 
ing the  legal  estate.  Brown  v.  Doe,  7  How. 
(Miss.)  181;  Jackson  v.  Leggett,  7  Wend. 
(N.  Y. )  377.  See  also  Jackson  v.  Matsdorf, 
11  Johns.  (N.  Y.)  91,  6  Am.  Dec.  355;  Stith 
V.  Lookabill,  76  N.  C.  465 ;  Wylie  v.  Mansley, 
132  Pa.  St.  65,  18  Atl.  1092;  Smith  v.  Tome, 
68  Pa.  St.  158.  But  see  Moore  v.  Spellman, 
5  Den.  (N.  Y.)  225.  An  exception  also  is 
recognized  where  the  equitable  estate  of  de- 
fendant is  of  such  a  character  that  he  would 
be  entitled  in  a  court  of  equity  to  have  a 
transfer  of  the  legal  title;  in  this  case  he 
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dictions  where  there  has  been  a  blending  of  legal  and  equitable  remedies,  and  in 
others  where  there  is  express  statutory  authority  therefor,  a  defendant  may  defeat 
the  action  upon  equitable  principles,  and  if  upon  these  principles  plaintiff  ought 
not  to  be  put  in  possession  of  the  premises  he  cannot  recover  in  the  action.^^ 

2,  Requisites  of  Defense.  Where  a  defense  equitable  in  its  nature  may  be 
set  up  it  has  been  decided  that  it  is  to  be  viewed  in  the  same  manner  as  to  sub- 
stance as  if  the  same  facts  had  been  made  the  basis  of  a  petition  in  chancery  for 
affirmative  relief.^^  And  such  a  defense  should  be  distinctly  pleaded  and 
averred,^  and  in  order  that  it  may  prevail  the  equity  should  be  superior  to  that 
of  plaintiff.^^  The  equity  presented  must  be  such  that  it  may  be  ripened  by  the 
decree  into  a  legal  title,  or  such  as  would  estop  plaintiff  from  prosecuting  the 
action  in  ejectment.^^    Again  it  is  not  permissible  for  a  defendant  to  bring 


may  defend  in  an  action  at  law  brought  by 
the  holder  of  the  legal  title.  Bonner  v. 
Lessley,  61  Miss.  392;  Land  v.  Keirn,  52 
Miss.  341;  Lockhart  v.  Camfield,  48  Miss. 
470. 

26.  Arkansas. —  Stirman  v.  Cravens,  29 
Ark.  548;  Newsome  v.  Williams,  27  Ark. 
632;  Trulock  v.  Taylor,  26  Ark.  54. 

California. —  Hyde  v.  Mangan,  88  Cal.  319, 
26  Pac.  180;  McCauley  v.  Fulton,  44  Cal. 
355;  Love  v.  Watkins,  40  Cal.  547,  6  Am. 
Rep.  624;  Estrada  v.  Murphy,  19  Cal.  248; 
Morrison  v.  Wilson,  13  Cal.  494,  73  Am.  Dec.< 
593. 

Dakota. —  Suessenbach  v.  Deadwood  First 
Nat.  Bank,  5  Dak.  477,  41  N.  W.  662. 

Florida.— W Sills  v.  Endel,  20  Fla.  86. 

Georgia. —  Hamilton  v.  Williford,  90  Ga. 
210,  15  S.  E.  753;  Robinson  v.  Alexander,  65 
Ga.  406;  Morgan  v.  Marshall,  62  Ga.  401; 
Elder  v.  Allison,  45  Ga.  13. 

loiva. —  Byers  v.  Rodebaugh,  17  Iowa  53; 
Rosierz  v.  Van  Dam,  16  Iowa  175. 

Kansas. —  Goodman  v.  Nichols,  44  Kan.  22, 
23  Pac.  957 ;  Frazier  v.  Jeakins,  9  Kan.  App. 
850,  62  Pac,  354. 

Kentucky. —  Morton  v.  Dickson,  90  Ky. 
572,  14  S.  W.  905,  12  Ky.  L.  Rep.  547 ;  Petty 
V.  Malier,  15  B.  Mon.  591. 

Minnesota. — Williams  v.  Murphy,  21  Minn. 
534;  McClane  v.  White,  5  Minn.  178. 

Missouri. —  Butler  v.  Carpenter,  163  Mo. 
597,  63  S.  W.  823;  McCollum  v.  Boughton, 
132  Mo.  601,  30  S.  W.  1028,  33  S.  W.  476, 
34  S.  W.  480,  35  L.  R.  A.  480 ;  Walters  v.  Sent, 
115  Mo.  524,  22  S.  W.  511;  Seiberling  v.  Tip- 
ton, 113  Mo.  373,  21  S.  W.  4;  Gooch  v.  Botts, 
110  Mo.  419,  20  S.  W.  192;  Clyburn  v.  Mc- 
Laughlin, 106  Mo.  521,  17  S.  W.  692,  27  Am. 
St.  Rep.  369;  Estes  v.  Frv,  94  Mo.  266,  6 
S.  W.  660;  Hayden  v.  Stewart,  27  Mo.  286. 

Montana. —  Reece  v.  Roush,  2  Mont.  586. 
And  see  Mayer  v.  Carothers,  14  Mont.  274, 
36  Pac.  182. 

Nebraska. — Pinkham  v.  Pinkham,  61  Nebr. 
336,  85  N.  W.  285;  Wanser  v.  Lucas,  44 
Nebr.  759,  62  N.  W.  1108;  Ford  r.  Steele,  31 
Nebr.  521,  48  N.  W.  271;  Stalnaker  v.  Mor- 
rison, 6  Nebr.  363. 

Nevada. —  South  End  Min.  Co.  v.  Tinney, 
22  Nev.  19,  35  Pac.  89;  Brady  v.  Husby,  21 
Nev.  453,  33  Pac.  801. 

New  York. —  Mandeville  r.  Reynolds,  68 
N.  Y.  528;  Lamont  v.  Cheshire,  65  N.  Y.  30; 
Chase  v.  Peck,  21  N.  Y.  581;   Bartlett  v. 
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Judd,  21  N.  Y.  200,  78  Am.  Dec.  131;  Pope 
V.  Cole,  64  Barb.  406;  Cockhill  v.  Landers, 
44  Barb.  218;  Foot  v.  Sprague,  12  How.  Pr. 
355. 

North  Carolina. —  McAdoo  v.  Galium,  86 
N.  C.  419;  Ten  Broeck  v.  Orchard,  74  N.  C. 
409. 

Oregon. —  Spaur  v.  McBee,  19  Greg  76,  23 
Pac.  818. 

Pennsylvania. — McFadden  v.  Drake,  79  Pa. 
St.  473;  Greenlee  v.  Greenlee,  22  Pa.  St. 
225;  Bishop  v.  Reed,  3  Watts  &  S.  261. 

South  Dakota. —  Catholican  Hot  Springs 
Co.  V.  Ferguson,  8  S.  D.  534,  67  N.  W.  615; 
Goldberg  v.  Kidd,  5  S.  D.  169,  58  N.  W.  574. 

Texas. —  Neill  v.  Keese,  5  Tex.  23,  51  Am. 
Dec.  746. 

Utah.— Buke  v.  Griffith,  9  Utah  469,  35 
Pac.  512;  Steele  v.  Boley,  7  Utah  64,  24  Pac. 
755;  Kahn  v.  Old  Telegraph  Min.  Co.,  2 
Utah  174. 

Wisconsin. —  Weld  v.  J\)hnson  Mfg.  Co.,  86 
Wis.  549,  57  N.  W.  378;  Prentiss  v.  Brewer, 
17  Wis.  635,  86  Am.  Dec.  730;  Fisher  v. 
Moolick,  13  Wis.  321. 

United  States. —  Bohall  v.  Dilla,  114  U.  S. 
47,  5  S.  Ct.  782,  29  L.  ed.  61;  Quinby  v. 
Conlan,  104  U.  S.  420,  26  L.  ed.  800 ;  O'Brien 
V.  Perry,  1  Black  132,  17  L.  ed.  114  [affirm- 
ing 28  Mo.  500].  Compare  Davis  v.  Davis, 
72  Fed.  81,  18  C.  C.  A.  438. 

See  17  Cent.  Dig.  tit.  "  Ejectment,  '  §  107. 

If  an  equitable  defense  is  not  sustained 
where  both  legal  and  equitable  defenses  are 
set  up  the  court  should  so  announce  and  try 
the  issues  at  law.  McNear  v.  Williamsburg, 
166  Mo.  358,  66  S.  W.  160. 

27.  Penny  v.  Cook,  19  Iowa  538.  Compare 
Williams  v.  Peters,  72  Md.  584,  20  Atl.  175, 
where  it  is  held  that  under  a  code  or  statu- 
tory provision  allowing  a  defendant  to  plead 
such  equitable  defenses  as  would  entitle  him 
to  relief  in  a  court  of  equity  against  the 
judgment  if  recovered,  unless  the  facts 
pleaded  are  such  that  a  court  of  equity  would 
enjoin  the  execution  of  the  judgment  they 
cannot  be  set  up  as  an  equitable  defense  at 
law. 

28.  McCauley  v.  Fulton,  44  Cal.  355; 
Lestrade  v.  Barth,  19  Cal.  660;  Estrada  v. 
Murphy,  19  Cal.  248. 

29.  Blazier  v.  Johnson,  11  Nebr.  404,  9 
N.  W.  543. 

30.  Blum  V.  Robertson,  24  Cal.  127; 
Lestrade  v.  Barth,  19  Cal.  660.     So  it  is 
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forward  two  inconsistent,  equitable  defenses  for  the  court  to  choose  between 
the  two.^^ 

3.  What  Equitable  Defenses  Available  —  a.  In  General.  The  equitable 
defense  that  a  deed  was  intended  as  and  understood  to  be  a  mortgage  is  not  avail- 
able in  an  action  of  ejectment,^"^  except  where  it  is  allowable  by  statute  or  code.^ 
And  although  an  equitable  defense  may  be  set  up,  yet  a  defendant  cannot  avail 
himself  of  a  right  which  he  has  i*aised  before  in  a  bill  for  specific  performance 
and  as  to  which  he  suffered  an  adverse  judgment.^  Where,  however,  it  is  pro- 
vided by  statute  that  a  defendant  in  ejectment  may  set  forth  by  answer  as  many 
defenses  as  he  may  have,  in  ejectment  he  may  set  up  the  equitable  defense  of 
contribution.^ 

b.  Contract  For  Purchase.  Although  the  rule  that  equitable  defenses  are  not 
available  at  law  is  held  to  preclude  a  defendant  from  setting  up  as  a  defense  a 
contract  for  purchase  coupled  with  possession,^*'  yet  under  the  practice  in  many 
jurisdictions  he  may  in  an  action  by  his  vendor  or  a  purchaser  from  the  latter 
with  notice  show  such  possession  under  a  contract  of  purchase,  and  it  is  sufficient 
to  defeat  a  recovery  where  no  default  in  performance  on  his  part  is  shown, 


declared  that  equities  in  defense  should  be 
strong,  clear,  and  decisive,  and  such  as  would 
entitle  to  a  conveyance  on  a  bill  tiled.  Wil- 
liams V,  Murphy,  21  Minn,  534;  McClane  v. 
White,  6  Minn.  178.  And  see  Johnson  r. 
Bowlware,  149  Mo.  451,  51  S.  W.  109. 

31.  Cox  i\  Cox,  26  Pa.  St.  375,  67  Am.  Dec. 
432 

3{2.  Finlon  %\  Clark,  118  111.  32,  7  N.  E. 
475;  Gates  v.  Sutherland,  76  Mich.  231,  42 
N.  W.  1112;  Jeffery  f.  Hursh,  42  Mich.  563, 
4  N.  W.  303. 

33.  Walls  V.  Endel,  20  Fla.  86. 

No  defense  in  equity  is  shown  by  an  an- 
swer to  a  petition  in  ejectment  which  only 
sets  forth  that  the  deed  was  intended  as  a 
mortgage,  and  which  does  not  ask  to  reform 
the  deed  or  to  redeem  the  land.  Sutton  v. 
Mason,  38  Mo.  120. 

34.  Sparks  v.  Walton,  4  Phila.  ( Pa. )  93. 

35.  McCollum  f.  Boughton,  132  Mo.  601, 
30  S.  W.  1028,  33  S.  W.  476,  34  S.  W.  480, 
35  L.  R.  A.  480. 

36.  Doe  V.  Haskins,  15  Ala.  619,  50  Am. 
Dec.  154;  Rench  f.  Doe,  2  Blackf.  (Ind.) 
309;  Harrett  v.  Kinney,  44  Mich.  457,  7 
N.  W.  63;  Butner  v.  Chaffin,  61  N.  C.  497. 
And  see  Doe  v.  Burton,  16  Q.  B.  807,  15  Jur. 
990,  71  E.  C.  L.  807. 

Where  plaintiff  is  not  wrongfully  kept  out 
of  possession  and  defendant  is  in  possession 
rightfully  under  a  contract  for  purchase, 
and  such  contract  has  been  fully  performed 
by  him,  ejectment  cannot  be  sustained.  Tur- 
pin  V.  Baltimore,  etc.,  R.  Co.,  105  111.  11. 

37.  California. —  Hyde  v.  Mangan,  88  Cal. 
319,  26  Pac.  180;  Arguello  f;.  Bours,  67  Cal. 
447,  8  Pac.  49;  De  Rutte  v.  Muldrow,  16  Cal. 
505. 

Illinois. —  Waggoner  v.  Wabash  R.  Co.,  185 
111.  154,  56  N.  E.  1050. 

Indiana. —  Adler  v.  Sewall,  29  Ind.  598. 

loiva. —  Warren  v.  Crew,  22  Iowa  315. 

Mississippi. —  Bolton  v.  Roebuck,  77  Miss. 
710,  27  So.  630. 

IS-eio  York. —  Clythe  v.  La  Fontain,  51 
Barb.  186. 

See  17  Cent.  Dig.  tit.  ''Ejectment,"'  §  112. 


Defendant  should  show  a  mutuality  of  con- 
tract (Billings  V.  Sanderson,  8  Mont.  201,  19 
Pac.  307)  ;  a  performance  by  him  or  readi- 
ness to  perform  and  if  he  has  failed  to  per- 
form a  waiver  of  his  default  or  an  equitable 
excuse  for  it  (Hill  v.  Still,  19  Tex.  76)  ;  and 
that  an  action  by  him  for  specific  perform- 
ance of  the  contract  would  result  in  his  ob- 
taining the  deed  (Dyke  v.  Spargur,  143  N.  Y. 
651,  38  N.  E.  269;  Lawrence  v.  Ball,  14  N.  Y. 
477). 

A  bond  for  conveyance  by  one  of  several 
commissioners  to  make  partition  without  re- 
port to  or  confirmation  by  the  court  as  re- 
quired by  law  does  not  prevent  plaintiff 
from  asserting  the  title  derived  from  the 
heir  who  had  given  the  bond,  as  no  color  of 
title  is  shown  by  such  bond.  Vanderbilt  r. 
Brown,  128  N.  C.  498,  39  S.  E.  36. 

Defendant  may  set  up  an  assigned  contract 
of  sale  in  himself.  Turner  r.  Rives,  75  Ga. 
606. 

In  an  action  by  an  heir  of  an  estate  a  de- 
fense setting  up  a  claim  under  a  contract  of 
purchase  with  the  ancestor  is  sufficient.  Har- 
ris V.  Vinyard,  42  Mo.  568. 

In  ejectment  by  a  preemptor,  based  on  the 
patent  issued  to  him,  an  executory  contract 
to  convey  the  land,  entered  into  by  him  be- 
fore making  proof  and  payment  as  a  pre- 
emptor, cannot  be  set  up  by  defendant.  Hus- 
ton V.  Walker,  47  Cal.  484. 

Possession  under  such  a  contract  does  not 
become  wrongful  by  failure  to  perform  a  con- 
dition which  if  valid  only  the  owner  or  his 
heirs  could  enforce  and  not  plaintiff,  hia 
grantee,  and  performance  of  which,  although 
made  before  the  action  was  brought,  was 
never  demanded.  Waggoner  v.  Wabash  R. 
Co.,  185  111.  154,  56  N.  E.  1050. 

Possession  under  a  lease  and  option  to  pur- 
chase is  a  good  defense.  Tyson  v.  Neill,  (Ida. 
1902)   70  Pac.  790. 

Right  of  possession  is  held  a  legal  right 
where  a  purchaser  has  taken  possession  un- 
der a  contract  that  such  possession  shall 
continue  so  long  as  he  complies  with  the 
contract,  and  there  has  been  a  full  compli- 
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although  the  contract  be  an  oral  one,  provided  there  has  been  part  performance,^ 
and  the  contract  is  not  void  under  the  statute  of  frauds.^'^  So  possession  under 
an  executed  contract  is  a  good  defense,^  except  in  those  jurisdictions  wliere  it  is 
decided  that  the  legal  title  must  prevail/^  Default,  however,  in  payment  of  the 
purchase-price,  in  accordance  with  the  terms  of  the  contract  where  it  is  not 
excused  will  it  is  held  preclude  a  defendant  from  setting  up  possession  under  a 
contract  for  purchase.^^ 

e.  Liens.  A  claim  bj  defendant  that  he  is  the  equitable  owner  of  the  prop- 
erty will  not  prevent  a  recovery,  where  the  proof  consists  merely  of  the  fact  that 
he  has  a  lien  against  the  property .^^  The  possession  may  be  awarded  to  the 
rightful  claimant,  and  the  lien  still  be  allowed  to  stand.^'^ 

d.  Fraud  or  Invalidity  of  Plaintiff's  Title  —  (i)  In  General.  In  many 
jurisdictions  it  is  a  good  defense  to  an  action  of  ejectment  that  the  deed  under 
which  plaintiff  claims  is  for  any  reason  void,  most  of  the  cases  going  on  the 
theory  that  this  constitutes  a  legal  defense,  while  others,  although  considering  the 
defense  an  equitable  one,  were  decided  in  jurisdictions  where  such  a  defense 
might  be  set  up  in  actions  of  ejectment."^^    Fraud  which  relates  to  the  execution 


anee  by  him.  Schoolfield  x.  Rhodes,  82  Fed. 
153,  27  C.  C.  A.  95. 

The  insolvency  of  the  obligor  in  a  bond  for 
title  is  no  defense  to  the  action  even  though 
he  has  not  paid  his  vendor  for  the  land,  and 
has  himself  no  title  —  only  a  bond  for  titles. 
These  facts  may  be  ground  for  rescission, 
but  they  are  no  reason  for  keeping  the  land 
and  the  purchase-money  too.  Hill  v.  Winn, 
GO  Ga.  337. 

38.  Young  V.  Montgomery,  28  Mo.  604 
(holding  that  possession  alone  is  part  per- 
formance) ;  Ford  v.  Steele,  31  Nebr.  521,  48 
N.  W.  271;  Dodge  v.  Wellman,  1  Abb.  Dec. 
(N.  Y.)  512,  43  How.  Pr.  (N.  Y.)  427;  Ken- 
yon  V.  Youlen,  53  Hun  (N.  Y.)  591,  6  N.  Y. 
Suppl.  784.  And  see  Swon  v.  Stevens,  143 
Mo.  384,  45  S.  W.  270. 

Possession  and  the  making  of  valuable  and 
lasting  improvements  by  defendant  in  good 
faith  under  a  parol  contract  of  purchase 
may  be  shown.  Arguello  v.  Edinger,  10  Cal. 
150;  Vanduzer  v.  Christian,  30  Ga.  336; 
Chandler  v.  Neil,  46  Kan.  67,  26  Pac.  470; 
Holcomb  Dowell,  15  Kan.  378;  Bigler  v. 
Baker,  40  Nebr.  325,  58  N.  W.  1026,  24 
L.  R.  A.  255. 

39.  McClane  v.  White,  5  Minn.  178;  Evans 
f.  Lee,  12  Nev.  393. 

40.  California. —  Talbert  v.  Singleton,  42 
Cal.  390;  Love  v.  Watkins,  40  Cal.  547,  6 
Am.  Rep.  624. 

Kansas. —  South- Side  Town  Min.,  etc.,  Co. 
V.  Rhodes,  33  Kan.  229,  6  Pac.  278. 

Kentucky. —  Cornellison  v.  Cornellison,  1 
Bush  149. 

Missouri. —  Tibeau  v.  Tibeau,  19  Mo.  78, 
59  Am.  Dec.  329. 

Neio  York. —  Traphagen  v.  Traphagen,  40 
Barb.  537;  Thurman  v.  Anderson,  30  Barb. 
621. 

Ohio. —  Barton  v.  Morris,  15  Ohio  408. 
South   Carolina.  —  Geiger   v.   Kaigler,  15 
S.  C.  262. 

Virginia.  —  Jennings  v.  Gravely,  92  Ysi. 
377,  23  S.  E.  763. 

The  statute  of  limitations  does  not  bar  this 
equitable  defense.  Gerdes  v.  Moody,  41  Cal. 
335. 


41.  Morgan  v.  Casey,  73  Ala.  222;  Brewton 
V.  Watson,  07  Ala.  121;  Collins  v.  Doe,  33 
Ala.  91;  Fleming  v.  Carter,  70  Hi.  286, 
Coleman  v.  Casev,  1  A.  K.  Marsh.  (Ky.) 
440. 

Oreg.  Code,  §  316,  providing  that  one  may 
plead  any  license  or  right  to  the  posses- 
sion of  real  property  as  a  defense  has 
been  construed  as  not  allowing  a  defendant 
to  set  up  mere  equitable  rights  such  as  pos- 
session under  an  executed  contract  of  pur- 
chase. Newby  v.  Rowland,  11  Oreg.  133,  1 
Pac.  708. 

42.  Howard  v.  Hewitt,  139  Cal.  614,  73 
Pac.  414;  Haile  v.  Smith,  128  Cal.  415,  60 
Pac.  1032;  Connolly  r.  Hingley,  82  Cal.  642, 
23  Pac.  273;  Hoffman  v.  Remnant,  72  Cal.  1, 
12  Pac.  804;  Thorne  v.  Hammond,  46  Cal. 
530;  Williams  v.  Murphy,  21  Minn.  534; 
Walker  i:  Arnold,  71  Vt.  263,  44  Atl.  351. 
But  see  Morton  v.  Dickson,  90  Ky.  572,  14 
S.  W.  905,  12  Ky.  L.  Rep.  547;  Coolbaugh 
V.  Roemer,  32  Minn.  445,  21  N.  W.  472. 

Failure  to  perform  contract  of  exchange. — 
One  who  has  obtained  possession  under  a 
contract  for  exchange  of  land  and  is  unable 
by  his  own  act  to  give  possession  to  the 
other  party  or  execute  the  contract  cannot 
avail  himself  of  such  contract  in  defense. 
French  v.  Seely,  7  Watts  (Pa.)  231,  32  Am. 
Dec.  758. 

43.  Schierloh  v.  Schierloh,  72  Hun  (N.  Y.) 
150,  25  N.  Y.  Suppl.  676.  And  see  Montour 
V.  Purdy,  11  Minn.  384,  88  Am.  Dec.  88; 
Todhunter  v.  Armstrong,  (Cal.  1898)  53 
Pac.  446. 

Lien  for  taxes. —  It  has,  however,  been  held 
that  a  title  under  a  judgment  enforcing  a 
lien  for  taxes  will  prevail  over  one  derived 
from  a  foreclosure  of  a  prior  deed  of  trust, 
on  the  ground  that  a  lien  on  land  for  taxes 
is  superior  to  one  created  by  a  prior  deed 
of  trust  executed  by  the  owner.  Cowell  v. 
Gray,  85  Mo.  169;  Gitchell  r.  Kreidler,  84 
Mo.  472. 

44.  Montour  v.  Purdy,  11  Minn.  384,  88 
Am.  Dec.  88. 

45.  California. — Fulton  r.  Hanlow,  20  Cal. 
450;  Hart  v.  Burnett,  15  Crl.  530. 
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of  the  deed  under  wliicli  plaintiff  claims/^  as  if  it  be  misread  to  tlie  party  or  his 
signature  obtained  to  an  instrutnent  which  he  did  not  intend  to  sign/^  may  be  set 
up  as  a  defense  in  ejectment,  both  in  jurisdictions  where  equitable  defenses  are 
allowed  and  in  jurisdictions  where  they  are  not  allowed  ;  but  in  jurisdictions  where 
equitable  defenses  are  not  available  fraud  which  goes  merely  to  the  consideration 
of  the  deed  and  not  to  its  execution  cannot  be  set  up  as  a  defense  in  ejectment, 
consideration  not  being  a  subject  of  inquiry  in  a  court  of  law."^^  Nor  in  such 
jurisdictions  is  it  competent  to  show  that  there  was  an  irregularity  in  an  assign- 
nient  of  a  contract  of  purchase  under  which  plaintiff  obtained  his  legal  title  ; 
that  the  claim  of  plaintiff  has  never  been  listed  for  taxation  or  the  breach  of 
an  agreement  between  the  lessor  of  plaintiff  who  became  the  purchaser  of  the 
title  of  a  mortgagor  in  possession  of  land,  under  a  judgment  and  execution,  and 
defendant,  to  postpone  the  sale  under  execution  for  a  certain  time.^^  Again  a 
defendant  cannot  set  up  an  agreement  by  plaintiff  in  an  action  to  recover  land  to 
convey  part  of  it  to  his  attorneys  when  recovered  in  compensation  for  services. 
And  a  grantor  and  his  heirs  are  bound  by  a  deed  by  the  former,  and  an  heir  at 
law  of  a  grantor  who  conveyed  without  a  consideration  cannot  set  up  such  convey- 
ance in  bar  of  ejectment  by  the  grantee.^^ 

(ii)  Patents  and  Grants.  Where  a  patent  under  which  plaintiff  claims  is 
absolutely  void  this  fact  may  be  shown  as  a  defense  in  an  action  of  ejectment,^* 


Colorado. —  Chenev  r.  Crandell,  2S  Colo. 
383,  65  Pae.  56. 

Georgia. —  Sugart  v.  Mays,  54  Ga.  554. 

Indiana. —  Sherry  r.  Nick  of  the  Woods,  1 
Ind.  575. 

Missouri. —  Comings  v.  Leedy,  114  Mo.  454, 
21  S.  W.  804;  Fimkhouser  v.  Mallen,  62  Mo. 
555. 

Neio  ForA-.— Stebbins  v.  Kay,  123  N.  Y. 
31,  25  N.  E.  207;  Schulz  r.  Albany,  27  Misc. 
51,  57  N.  Y.  Suppl.  963. 

United  States. —  De  Guire  v.  St.  Joseph 
Lead  Co.,  38  Fed.  65. 

See  17  Cent.  Dig.  tit.     Ejectment,"  §  109. 

Instances. —  Thus  it  may  be  shown  as  a  de- 
fense that  the  sale  under  which  plaintiff's 
claim  is  void  for  want  of  authority  in  the 
sheriff  to  make  it  (Funkhouser  v.  Mallen,  62 
Mo.  555)  ;  or  because  the  premises  were  sold 
for  non-payment  of  an  illegal  assessment 
(Stebbins  v.  Kay,  123  N.  Y.  31,  25  N.  E.  207; 
Schulz  V.  Albany,  27  Misc.  (N.  Y.)  51,  57 
N.  Y.  Suppl.  963)  ;  or  were  not  subject  to 
seizure  and  sale  under  execution  (Fulton  v. 
Hanlow,  20  Cal.  450;  Hart  v.  Burnett,  15  Cal. 
530)  ;  so  defendant  may  show  that  the  deed 
under  which  plaintiff  claims  was  void  because 
at  the  time  it  was  made  defendant  was  in 
possession  of  the  land  claiming  adversely  to 
plaintiff's  grantor  (Hughes  r.  Hughes,  35 
N.  Y.  Suppl.  679)  ;  or  that  it  was  void  as 
being  in  fraud  of  creditors  (Knox  v.  McFar- 
ran,  4  Colo.  586 ;  Jackson  v.  Myers,  1 1  Wend. 
(N.  Y.)  533;  Jackson  v.  Burgott,  10  Johns. 
(N.  Y.)  457,  6  Am.  Dec.  349;  De  Guire  v. 
St.  Joseph,  38  Fed.  65);  or  because  the 
grantor  was  nan  compos  mentis  (Elder  r. 
{Schumacher,  18  Colo.  433,  33  Pac.  175;  Van 
Dusen  v.  Sweet,  51  N.  Y.  378;  Farley  v. 
Parker,  6  Oreg.  105,  25  Am.  Rep.  504;  Dexter 
V.  Hall,  15  Wall.  (U.  S.)  9,  21  L.  ed.  73)  ; 
or  was  insane  (Den  v.  Moore,  5  N.  J.  L. 
470). 

A  mere  trespasser  cannot  defend  by  attack- 
ing plaintiff's  title.    Wimberly  r.  Hurst,  33 


111.  106,  83  Am.  Dec.  295;  Zeringue  v.  Wil- 
liams, 15  La.  Ann.  76;  Matthewson  i\.  Spen- 
cer, 2  Head  (Tenn.)  424. 

A  stranger  to  the  title  cannot  question  the 
validity  of  plaintiff's  title  where  the  parties 
to  the  conveyance  have  acquiesced  therein. 
Christy  v.  Brien,  14  Pa.  St.  248;  Phelps  v. 
Parks,  4  Vt.  488 ;  Davison  v.  Moore,  2  Am. 
L.  Reg.  183.  See  also  Deering  v.  Reilly,  167 
N.  Y.  184,  60  N.  E.  447. 

46.  Escherick  v.  Traver,  65  111.  379 ;  Lively 
v.  Ball,  8  Dana  (Ky.)  312;  Shackelford  v. 
Purket,  1  A.  K.  Marsh.  (Ky.)  425;  Thomas 
V.  Thomas,  1  Litt.  (Ky.)  62,  13  Am.  Dec. 
220;  Taylor  v.  King,  6  Munf.  (Va.)  358,  8 
Am.  Dec.  746.  See  also  Reece  v.  Allen,  10 
111.  236,  48  Am.  Dec.  326 ;  Talbot  v.  Callaway, 
Hard.  (Ky.)  35.  Compare  Paldi  v.  Paldi,  95 
Mich.  410,  54  N.  W.  903;  Harrett  v.  Kinney, 
44  Mich.  457,  7  N.  W.  63,  which  decisions 
hold  that  such  defense  is  equitable  and  not 
available  in  ejectment. 

47.  Escherick  v.  Traver,  65  111.  379 ;  Eaton 
V.  Eaton,  37  N.  J.  L.  108,  18  Am.  Rep.  716; 
Taylor  v.  King,  6  Munf.  (Va.)  358,  8  Am. 
Dec.  746. 

48.  Wells  V.  Caywood,  3  Colo.  487  (equita- 
ble defenses  are  now  available)  ;  Union  Brew- 
ing Co.  V.  Meier,  163  111.  424,  45  N.  E.  264; 
Escherich  v.  Traver,  65  111.  379 ;  Dyer  v.  Day, 
61  111.  336;  Taylor  v.  King,  6  Munf.  (Va.) 
358,  8  Am.  Dec.  746 ;  Osterhout  v.  Shoemaker, 
3  Hill  (N.  Y.)  513  (equitable  defenses  are 
now  available)  ;  Jackson  v.  Hills,  8  Cow. 
(N.  Y.)  290. 

49.  Sawyer  v.  Cox,  63  111.  130. 

50.  Barbour  v.  Nelson,  1  Litt.  (Ky.)  59. 

51.  Jackson  v.  Davis,  18  Johns.  (N.  Y.)  7. 

52.  Gage  v.  Downey,  79  Cal.  140,  21  Pac. 
527,  855. 

53.  Jackson  v.  Garnsey,  16  Johns.  (N.  Y.) 
189. 

54.  Alabama. —  Crommelin  i\  Minter,  9 
Ala.  594. 

California. —  Carr  r.  Quigley,  57  Cal.  394. 
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unless  defendant  is  a  mere  trespasser.^^  If,  however,  the  grant  is  not  abso- 
lutely void  it  cannot  be  attacked  by  defendant  in  ejectment,^  and  where  a 
grant  or  patent  for  land  or  legislative  confirmation  of  titles  to  land  has  been  given 
by  the  sovereignty  or  legislative  autliority  only  having  the  right  to  make  it,  with- 
out any  provision  having  been  made  in  the  patent  or  by  the  law  to  inquire  into 
its  fairness  between  the  grantor  and  the  grantee,  or  between  the  third  parties  and 
the  grantee,  the  question  of  fraud  as  between  the  grantor  and  the  grantee  cannot 
be  raised  by  a  third  party,  as  this  is  a  question  exclusively  between  the  sover- 
eignty making  the  grant  and  the  grantee.^^  Again  a  decree  in  a  former  action 
between  the  parties  directing  a  conveyance  to  plaintiff  and  which  necessarily 
adjudicated  that  all  requirements  of  an  act  had  been  fully  complied  with  by 
plaintiff  or  his  predecessors  will  preclude  a  defendant  from  claiming  that  the 
deed  executed  in  pursuance  of  said  decree  was  void  because  plaintiff  had  not  com- 
plied with  some  of  the  requirements  of  such  act.^^ 

e.  Equitable  Estoppel.  Any  conduct  which  estops  one  in  pais  to  assert  title 
or  right  of  possession  to  the  land  is  a  good  defense  to  ejectment.^^  And  this  rule 
has  been  affirmed  in  the  federal  courts,  it  being  declared  that  even  at  law  such  a 


Georgia. —  Winter  v.  Jones,  10  Ga.  190,  54 
Am.  Dec.  379. 

/Zimois.— Rogers  f.  Brent,  10  111.  573,  50 
Am.  Dec.  422;  Jamison  f.  Doe,  4  111.  113,  36 
Am.  Dec.  534. 

North  Carolina. —  Strother  v.  Cathey,  5 
N.  C.  162,  3  Am.  Dec.  683;  University  trus- 
tees V.  Sawyer,  3  N.  C.  98. 

Virginia. —  Hambleton  r.  Wells,  4  Call 
213. 

United  States. —  Doolan  v.  Carr,  125  U.  S. 
618,  8  S.  Ct.  1228,  31  L.  ed.  844;  Reynolds 
V.  Iron  Silver  Min.  Co.,  116  U.  S.  687,  6 
S.  Ct.  601,  29  L.  ed.  774;  St.  Louis  Smelting, 
etc.,  Co.  V.  Kemp,  104  U.  S.  636,  26  L.  ed. 
875 ;  Sherman  v.  Buick,  93  U.  S.  209,  23  L,  ed. 
849;  Polk  V.  Wendal,  9  Cranch  (U.  S.)  87, 
3  L.  ed.  665;  Doe  v.  Winn,  11  Wheat.  (U.  S.) 
379,  382,  6  L.  ed.  500;  Smythe  v.  New  Or- 
leans Canal,  etc.,  Co.,  93  Fed.  899;  Lake  Su- 
perior Ship-Canal,  etc.,  Co.  v.  Cunningham,  44 
Fed.  819;  Patterson  v.  Tatum,  18  Fed.  Cas. 
No.  10,830,  3  Sawy.  164. 

See  17  Cent.  Dig.  tit.  "  Ejectment," 
§  109. 

A  defendant  may  show  want  of  authority 
of  the  officers  to  issue  the  patent  or  grant 
(Jamison  v.  Beaubien,  4  111.  113,  36  Am.  Dec. 
534;  Crutchfield  4).  Hammock,  4  Humphr. 
(Tenn.)  203;  Doolan  v.  Carr,  125  U.  S.  618, 
8  S.  Ct.  1228,  31  L.  ed.  844;  Reynolds  v.  Iron 
Silver  Min.  Co.,  116  U.  S.  687,  6  S.  Ct.  601, 
29  L.  ed.  774.  And  see  Goldberg  v.  Kidd,  5 
S.  D.  169,  58  N.  W.  574)  ;  the  cancellation  of 
a  certificate  under  which  plaintiff  claims  on 
the  ground  that  it  was  illegally  issued  (Hays 
V.  Parker,  2  Wash.  Terr.  198,  3  Pac.  901)  ; 
the  death  of  the  patentee  before  the  patent- 
was  issued  ( Blankenpickler  v.  Anderson,  16 
Gratt.  (Va.)  59)  ;  that  the  land  in  question 
was  accepted  from  the  grant  (McLaughlin  v. 
Heid,  63  Cal.  208 )  ;  and  that  the  person 
claiming  as  patentee,  although  of  the  same 
name,  was  not  the  patentee  intended  by  the 
grant  (Jackson  v.  Goes,  13  Johns.  (N.  Y.) 
518,  7  Am.  Dec.  399). 

55.  Alahama. —  Crommelin  v.  Minter,  9 
Ala.  594. 


California. —  Phillips  v.  Carter,  135  Cal. 
604,  67  Pac.  1031,  87  Am.  St.  Rep.  152. 

Missouri. —  Boyce  v.  Papin,  11  Mo.  16: 
Macklot  V.  Dubreuil,  9  Mo.  477,  43  Am.  Dec. 
550. 

Ohio.—  Holt  V.  Hemphill,  3  Ohio  232. 

United  States. —  Haws  v.  Victoria  Copper 
Min.  Co.,  160  U.  S.  303,  16  S.  Ct.  282,  40 
L.  ed.  436;  Boyreau  v.  Campbell,  3  Fed.  Cas. 
No.  1,760,  1  McAll.  119. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  109. 

A  defendant  not  connecting  himself  with 
the  title  of  the  sovereignty  cannot  attack  the 
patent  or  grant.  Schieffery  v.  Tapia,  68  Cal. 
184,  8  Pac.  878;  Rhodes  v.  Craig,  21  Cal. 
419;  Crane  r.  Reeder,  25  Mich.  303;  Fellows 
V.  Pedrick,  8  Fed.  Cas.  No.  4,724,  4  Wash. 
477. 

56.  Winter  v.  Jones,  10  Ga.  190,  54  Am. 
Dec.  379;  Lovinggood  v.  Burgess,  44  N.  C.  407. 
And  see  Witherington  v.  McDonald,  1  Hen. 
&  M.  (Va.)  306,  3  Am.  Dec.  603;  Doe  v.  Winn, 
11  Wheat.  (U.  S.)  379,  6  L.  ed.  500. 

57.  Field  V.  Seabury,  19  How.  (U.  S.)  323, 
333,  15  L.  ed.  650,  655. 

A  defendant  claiming  under  a  tax  deed 
cannot,  where  plaintiff  asserts  title  under  a 
railroad  land  grant,  attack  the  regularity  of 
the  proceedings  by  which  the  government's 
title  was  divested,  as  the  validity  of  the  tax 
deed  depends  on  the  government  having 
parted  with  the  title.  Tillotson  v.  Webber, 
96  Mich.  144,  55  N.  W.  837. 

A  grant  by  duly  authorized  commissioners 
cannot  be  impeached  for  fraud,  mistake,  or 
irregularity  in  the  proceedings  before  the 
commissioners.  Lovinggood  v.  Burgess,  44 
N.  C.  407. 

The  selection  of  land  as  swamp  land,  hav- 
ing been  confirmed  by  the  secretary  of  the 
interior  and  a  patent  having  issued  therefor 
from  the  state  to  plaintiff's  county,  defendant 
cannot  defeat  the  title  by  showing  that  the 
land  was  not  in  fact  swamp  land.  Jasper 
County  V.  Wadlow,  82  Mo.  172. 

58.  "Forbes  v.  Reilly,  57  Cal.  302. 

59.  Connecticut. —  Crandall  v.  Gallup,  12 
Conn.  365. 
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oTound  is  recognized  as  a  valid  reason  for  denyins^  the  riglit  of  possession  to  one 
against  wlioni  it  may  justly  be  urged.^*^  Tliere  are,  however,  some  jurisdictions 
in  which  the  rule  is  denied  on  the  ground  that  the  question  is  one  of  legal  title 
and  that  an  equitable  estoppel  is  no  defense.^^ 

f.  Mistake.  In  an  action  at  law  a  defendant  cannot  set  up  in  defense  circum- 
stances which  in  equity  might  entitle  him  to  a  reformation  of  the  description  in 
the  deed  under  wdiicli  plaintiff  claims.^^  In  those  jurisdictions,  however,  where 
equitable  defenses  are  available  in  ejectment,  defendant  may  in  some  cases  show 
that  by  mistake  there  is  an  error  in  the  deed  under  which  either  plaintiff  or 
defendant  claims  as  to  the  description  and  amount  of  property  conveyed  thereby .^^ 
But  where  in  a  conveyance  of  all  right,  title,  and  interest  of  plaintiff  there  has 
been  no  fraud,  misrepresentation,  or  mistake  rendering  the  title  either  better  or 
worse,  and  by  the  conveyance  defendant  is  to  be  considered  as  taking  the  risk  of 
a  paramount  title,  it  has  been  decided  that  in  ejectment  against  him  a  misde- 


i^ZoHtZa.— Hagan  v.  Ellis,  39  Fla.  463,  22 
So.  727,  63  Am.  St.  Rep.  167 ;  Coogler  v.  Rog- 
ers, 25  Fla.  853,  7  So.  391 ;  Le\y  v.  Cox,  22 
Fla.  546. 

Indiana. —  Wilson  v.  Carrico,  155  Ind.  570, 
58  N.  E.  847. 

Kentucky. —  Hart  r.  Baylor,  Hard.  597. 

Louisiana. —  Willett  v.  Andrews,  106  La. 
319,  30  So.  883;  Randolph  v.  Laysard,  36  La. 
Ann.  402. 

Missouri. —  Shea  v.  Shea,  154  Mo.  599,  55 
S.  W.  869,  77  Am.  St.  Rep.  779;  Clyburn  r. 
McLaughlin,  106  Mo.  521,  17  S.  W.  e92,  27 
Am.  St.  Rep.  369. 

Nebraska. — Stratton  r.  Omaha,  etc.,  R.  Co., 
37  Nebr.  477,  55  N.  W.  1058;  Gillespie  v. 
Sawyer,  15  Nebr.  536,  19  N.  W.  449. 

Neio  York. —  Corning  v.  Troy  Iron,  etc., 
Factory,  44  N.  Y.  577;  Corkhill  v.  Landers, 
44  Barb.  218. 

Pennsylvania. —  French  v.  Seely,  7  Watts 
231,  32  Am.  Dec.  758;  Lane  r.  Reynard,  2 
Serg.  &  R.  65. 

Utah.— Duke  v.  Griffith,  9  Utah  469,  35 
Pac.  512;  Poynter  v.  Chipman,  8  Utah  442, 
32  Pac.  690;  Kahn  v.  Old  Telegraph  Min.  Co., 
2  Utah  174. 

Wisconsin. —  Mariner  r.  Milwaukee,  etc.,  R. 
Co.,  26  Wis.  84. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  114. 

One  having  no  title  or  right  of  possession 
is  not  in  a  position  to  invoke  the  doctrine  of 
equitable  estoppel  against  plaintiff.  Cooper 
r.  Newton,  68  Ark.  150,  56  S.  W.  867. 

What  does  not  amount  to  estoppel. — WTiere 
defendant  does  not  rely  on  deed  from  the 
owner,  but  claims  only  under  a  tax-title  and 
no  fraud,  misrepresentation,  or  concealment 
by  the  owner  is  shown,  plaintiff,  a  grantee  of 
the  owner,  is  not  estopped  from  asserting 
title  to  the  land.  Allen  v.  Fitzgerald,  23 
Utah  597,  65  Pac.  592.  And  see  Bartlett  v. 
Kauder,  97  Mo.  356,  11  S.  W.  67.  For  other 
instances  see  Dutertre  v.  Shallenberger,  21 
Nev.  507,  34  Pac.  449;  Chamberlain  v.  Tay- 
lor, 92  N.  Y.  348,  12  Abb.  N.  Cas.  (N.  Y.) 
473 ;  Johnson  v.  Farlow,  35  N.  C.  84. 

60.  Kirk  v.  Hamilton,  102  U.  S.  68,  26 
L.  ed.  79;  Dickerson  v.  Colgrove,  100  U.  S. 
578,  25  L.  ed.  618;  National  Nickel  Co.  v. 
Nevada  Nickel  Syndicate,  112  Fed.  44,  50 
€.  C.  A.  113;  Berry  v.  Seawall,  65  Fed.  742, 


13  C.  C.  A.  101.  But  see  Wythe  v.  Smith,  30 
Fed.  Cas.  No.  18,122,  4  Sawy.  17. 

61.  Vankirk  Land,  etc.,  Co.  v.  Green,  132 
Ala.  348,  31  So.  484;  Williams  v.  Armstrong, 
130  Ala.  389,  30  So.  553;  McLeod  v.  Bishop, 
110  Ala.  640,  20  So.  130;  Simmons  v.  Sim- 
mons, 78  Ala.  365 ;  Hooper  v.  Columbus,  etc., 
R.  Co.,  78  Ala.  213;  Standifer  v.  Swann,  78 
Ala.  88;  Wakefield  v.  Van  Tassell,  202  111. 
41,  66  N.  E.  830,  95  Am.  St.  Rep.  207 ;  Grubbs 
V.  Boon,  201  111.  98,  66  N.  E.  390;  Linnertz 
V.  Dorwav,  175  111.  508,  51  N.  E.  809,  67  Am. 
St.  Rep.  232 ;  Hayden  v.  McCloskey,  161  111. 
351,  43  N.  E.  1091;  Winslow  v.  Cooper,  104 
111.  235 ;  Mills  v.  Graves,  38  111.  455,  87  Am. 
Dec.  314;  Haney  v.  Breeden,  100  Va.  781,  42 
S.  E.  916. 

62.  Prentice  v.  Stearns,  113  U.  S.  435,  5 
S.  Ct.  547,  28  L.  ed.  1059. 

63.  Nichols  v.  Shearon,  49  Ark.  75,  4  S.  W. 
167;  Walker  v.  Brem,  67  Cal.  599,  8  Pac.  320 
(deed  from  plaintiff  to  defendant)  ;  Collins 
r.  Rogers,  63  Mo.  515  (deed  from  plaintiff  to 
defendant)  ;  Glacken  v.  Brown,  39  Hun 
(N.  Y. )  294  (deeds  to  plaintiff  and  defendant 
from  third  person  at  request  of  defendant  en- 
titled to  conveyance)  ;  Chaflin  v.  Gantz,  17 
Misc.  (N.  Y.)  425,  39  N.  Y.  Suppl.  712  (deeds 
to  plaintiff  and  defendant  who  had  purchased 
at  auction  sale ) .  And  see  Perrior  v.  Peck, 
167  N.  Y.  582,  60  N.  E.  1118  [affirming  39 
N.  Y.  App.  Div.  390,  57  N.  Y.  Suppl.  377]; 
Leek  v.  Cowley,  10  Serg.  &  R.  (Pa.)  176. 

A  defendant  is  not  entitled  to  the  benefit 
of  the  correction  of  a  mistake  in  the  descrip- 
tion against  him  without  allowing  plaintiff 
a  similar  benefit,  if  there  be  also  a  mistake 
to  his  disadvantage.  Hoppough  v.  Struble,  60 
N.  Y.  430. 

A  defendant  cannot  set  up  a  mutual  mis- 
take between  him  and  his  grantee  in  an  ac- 
tion by  one  claiming  under  a  warranty  deed 
from  such  grantees,  as  such  a  defense  is  in 
effect  a  claim  to  have  the  former  deed  re- 
formed, and  equity  could  not  decree  reforma- 
tion of  that  deed  in  an  action  to  which  the 
grantees  were  not  parties.  Hicks  v.  Shep- 
pard,  4  Lans.  (N.  Y.)  335. 

One  who  has  purchased  land  at  a  sheriff's 
sale  and  taken  possession  of  the  wrong  tract, 
under  a  mistake  as  to  its  locality  and  iden- 
tity, will  not  be  precluded,  upon  discovery  of 
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scription  of  tlie  tract  was  no  defense.^  And  where  by  mistake  a  defendant  lias 
directed  the  redemption  of  a  different  tract  of  land  from  a  tax-sale  from  that  he 
intended,  such  fact  is  no  defense  to  ejectment  by  a  vendee  of  the  purchaser  of 
the  tract  not  redeemed,  although  plaintiff  had  knowledge  that  defendant  claimed 
to  have  redeemed  the  latter  tract.^^ 

J.  Set-Off  and  Counter-Claim.^^  The  doctrine  of  set-off  cannot  be  applied 
to  an  action  of  ejectment.^''  Nor  in  ejectment  by  the  grantor's  heirs  can  defend- 
ant assert  a  right  to  the  restitution  of  the  price  of  the  land  paid  by  him  to  the 
grantor  who  was  laboring  under  a  legal  incapacity/'^  In  some  jurisdictions,  how- 
ever, a  defendant  may  avail  himself  of  a  counter-claim  in  defense,^^  and  the  gen- 
eral rules  relating  to  counter-claims  apply  in  actions  of  ejectment.'^'^ 

K.  Limitations  and  Laches.'^  The  action  may  be'  barred  by  the  statute  of 
limitations     or  by  reason  of  laches.'''^ 

L.  Several  Defenses.    A  defendant  may  rely  on  several  distinct  defenses,'^ 


his  mistake,  from  asserting  title  to  that 
which  he  did  purchase.  Hiester  v.  Laird,  1 
Watts  &  S.  (Pa.)  245. 

64.  Miles  v.  Williamson,  24  Pa.  St.  135. 

65.  Hollinger  f.  Devling,  105  Pa.  St.  417. 

66.  Pleading  set-off  and  counter-claim  see 
infra,  V,  B,  8. 

Set-off  and  counter-claim  generally  see  Re- 
coupment, Set-Off,  and  Counter-Claim. 

67.  McKinnon  v.  Lessley,  89  Ala.  625,  8 
So.  9 ;  Nutwell  v.  Tongue,  22  Md.  419. 

In  an  action  of  ejectment  by  the  mortgagee 
defendant  cannot  show  a  set-off  against  the 
consideration  of  the  mortgage.  McKinnon  v. 
Lessley,  89  Ala.  625,  8  So.  9. 

68.  Wall  V.  Hill,  1  B.  Mon.  (Ky.)  290,  36 
Am.  Dec.  578. 

69.  Bodenhamer  v.  Welch,  89  N.  C.  78. 
And  see  Arnold  v.  Smith,  80  Ind.  417;  Pritch- 
ard  V.  Pritchard,  17  Ont.  50;  Goring  v.  Cam- 
eron, 10  Ont.  Pr.  496. 

70.  Curtiss  v.  Livingston,  36  Minn.  312,  30 
N.  W.  814;  Reed  v.  Newton,  22  Minn.  541; 
Dale  V.  Hunneman,  12  Nebr.  221,  10  N.  W. 
711;  Moore  f.  Smead,  89  Wis.  558,  62  N.  W. 
426;  Cornelius  v.  Kessel,  58  Wis.  237,  16 
N.  W.  550 ;  Lombard  v.  Cowham,  34  Wis.  486. 

If  facts  constitute  a  legal  defense  a  coun- 
ter-claim based  thereon  cannot  be  maintained. 
Appleton  Mfg.  Co.  v.  Fox  River  Paper  Co., 
Ill  Wis.  465,  87  N.  W.  453;  Brown  v.  Cohn, 
88  Wis.  627,  60  N.  W.  826. 

71.  Laches  generally  see  Equity. 
Statute  of  limitations  generally  see  Limi- 
tations OF  Actions. 

72.  California. —  Billings  v.  Harvey,  6  Cal. 
381. 

Kentucky. —  Smith  v.  Nowell,  2  Litt.  165. 

Ohio. —  Archer  v.  Brockschmidt,  5  Ohio 
S.  &  C.  PI.  Dec.  348,  5  Ohio  N.  P.  349. 

Pennsylvania. —  Herron  v.  Fetterman,  3 
Walk.  103. 

Virginia. —  Virginia  Min.,  etc.,  Co.  v.  Hoo- 
ver, 82  Va.  449,  4  S.  E.  689. 

Wisconsin. —  Whitney  v.  Marshall,  17  Wis. 
174. 

United  States. —  Fussell  v.  Hughes,  8  Fed. 
384-;  Penn  v.  Ingham,  19  Fed.  Cas.  No.  10,933, 
3  Wash.  90. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  131; 
and,  generally,  Advekse  Possession. 

Ala.  Code  (1867),  §  546,  does  not  apply  to 
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the  statutory  action  of  ejectment  against  one 
claiming  by  adverse  possession  under  a  cer- 
tificate of  purchase  at  a  tax-sale.  Jones  >:. 
Williams,  108  Ala.  282,  19  So.  317. 

An  action  may  be  commenced  and  dismissed 
under  Ga.  Code,  §  2932,  and  recommenced  in 
certain  cases  within  six  months,  and  the  re- 
newed case  stand  on  the  same  footing  as  to 
limitations  with  the  original.  White  v.  Moss, 
92  Ga.  244,  18  S.  E.  13;  Cox  v.  Berry,  13  Ga. 
306. 

In  Michigan  there  has  been  held  to  be  no 
limitation  upon  the  action.  Harrison  v.  Spen- 
cer, 90  Mich.  586,  51  N.  W.  642. 

In  a  joint  action  one  plaintiff  cannot  re- 
cover if  his  co-plaintiff  is  barred  by  limita- 
tions. Davis  V.  Coblens,  12  App.  Cas.  (D.  C.) 
51. 

The  service  of  notice  is  treated  as  the  com- 
mencement of  the  action  in  the  determination 
of  questions  as  to  the  statute  of  limitations. 
Pindell  v.  Maydwell,  7  B.  Mon.  (Ky.)  314. 

Upon  the  issuance  of  the  patent  by  the 
United  States  the  statute  of  limitations  com- 
mences to  run  against  the  holder  of  the  cer- 
tificate of  purchase.  Redfield  v.  Parks,  132 
U.  S.  239,  10  S.  Ct.  83,  33  L.  ed.  327. 

73.  Hatcher  v.  Hall,  77  Va.  573.  And  see 
Whitney  v.  Wright,  15  Wend.  (N.  Y.)  171; 
Moore  v.  Jackson,  4  Wend.  (N.  Y.)  58. 

Where  an  action  is  not  barred  by  limita- 
tions the  doctrine  of  laches  does  not  apply 
where  plaintiff'  does  not  ask  for  equitable  re- 
lief, but  only  seeks  to  enforce  a  plain  legal 
title  in  a  court  of  law.  So  held  in  McFarlane 
V.  Grober,  70  Ark.  371,  69  S.  W.  56.  See 
Craig  V.  Conover,  72  S.  W.  2,  24  Ky.  L.  Rep.. 
1682. 

74.  Yocum  v.  Morice,  4  Phila.  (Pa.)  106. 
Several  distinct  titles  may  be  shown  by  a 

defendant  who  claims  that  he  is  the  owner  of 
the  premises  in  dispute.  Kahn  v.  Old  Tel. 
Min.  Co.,  2  Utah  174. 

Under  plea  of  general  issue  all  matters  of 
law  and  fact  are  admissible  in  defense.  John- 
son V.  Boardman,  6  Allen  (Mass.)  28;  Ran- 
som V.  Anderson,  9  S.  C.  438.  And  see  Barco 
V.  Fennell,  24  Fla.  378,  5  So.  9. 

Where  plaintiff  in  ejectment  claims  on  sep- 
arate grounds  of  original  title  and  as  having 
parted  with  possession  pursuant  to  a  lease 
to  defendant,  it  is  competent  for  defendant  to^ 
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provided  they  are  not  inconsistent,'^  and  if  one  of  them  is  not  established  on  the 
trial  he  is  not  thereby  precluded  from  the  benefits  of  any  other  defense  he  may 
have  set  up  in  his  answer.''^  Again  where  both  parties  claim  from  the  same 
grantor,  nothing  more  appearing,  the  title  in  the  common  grantor  will  be  taken 
as  admitted.  This,  however,  will  not  estop  defendant  from  showing  that  plain- 
tiff had  no  title,  although  he  cannot  claim  part  of  the  lands  under  and  part  against 
the  same  title.'^^ 

M.  Separate  Defense  of  Several  Defendants.  Where  one  defendant 
shows  color  of  title  and  a  seven  years'  possession,  distinct  from  the  possession  of 
the  others,  his  defense  is  not  available  to  the  others.'^ 

IV.  JURISDICTION,  VENUE,  PARTIES,  PROCESS,  AND  INCIDENTAL  PROCEEDINGS. 

A.  Jurisdiction.'^  The  question  as  to  what  court  has  jurisdiction  of  an 
action  of  ejectment  must  be  determined  by  reference  to  the  constitutional  or  statu- 
tory provisions  creating  the  courts  and  conferring  jurisdiction  upon  them.^*^ 

B.  Venue.^^  The  venue  of  the  action  is  determined  by  the  situation  of  the 
premises  ^  and  not  by  the  residence  of  the  parties.^'' 

C.  Parties  —  l.  In  General.  A  person  does  not  become  a  party  of  record 
by  the  fact  that  he  is  interested  in  the  result  of  the  action  and  employs  counsel 


defend  on  both  grounds.  Miller  i\  McBrier, 
14  Serg.  &  R.  (Pa.)  382. 

Where  title  by  actual  settlement  is  claimed 
by  defendant  it  is  held  no  objection  to  his 
claim  that  he  has  purchased  of  a  third  person 
another  title  by  warrant  and  survey.  Turner 
V.  Waterson,  4  Watts  &  S.  (Pa.)  171. 

75.  Blum  V.  Robertson,  24  Cal.  127. 

The  statute  of  limitations  is  not  incon- 
sistent with  an  equitable  defense.  Irwin  v. 
Cooper,  92  Pa.  St.  298. 

76.  Ransom  v.  Anderson,  9  S.  C.  438.  And 
see  Moreland  r.  Marion  County,  17  Fed.  Cas. 
No.  9,794,  construing  Oreg.  Civ.  Code,  §  316. 

77.  Cummings  r.  Powell,  97  Mo.  524,  10 
S.  W.  819.  See  also  Holland  v.  Adair,  55  Mo. 
40. 

Where  a  tenant  in  common  brings  eject- 
ment against  his  cotenant  for  an  undivided 
interest  in  certain  lands  claimed  to  be  de- 
rived from  a  common  grantor,  and  defendant 
relies  solely  on  adverse  possession  and  the 
statute  of  limitations,  he  cannot  object  that 
plaintiff's  title  papers  are  improperly  ac- 
Knowledged  or  recorded.  Long  v.  Stapp,  49 
Mo.  506. 

78.  McKay  v.  Glover,  52  N.  C.  41.  But  see 
Doe  V.  Litherland,  4  A.  &  E.  784,  6  L.  J. 
K.  B.  267,  6  N.  &  M.  313,  31  E.  C.  L.  345. 

79.  Jurisdiction  generally  see  Courts. 

80.  Alabama. —  Gager  v.  Doe,  29  Ala.  341, 
the  county  court  of  the  county  in  which  the 
land  lies  has  jurisdiction. 

Keniiicky.— Hard  v.  Walker,  5  Litt.  22,  15 
Am.  Dec.  39,  the  circuit  court  has  no  juris- 
diction where  lands  lie  in  another  county. 

Louisiana. — State  v.  Judge  Second  City  Ct., 
33  La.  Ann.  419,  city  courts  of  New  Orleans 
have  no  jurisdiction. 

Michigan. —  Wattles  v.  Warren,  8  Mich.  77, 
the  county  courts  as  they  existed  in  1848  had 
jurisdiction. 

Mississippi. —  Illinois  Cent.  R.  Co.  v.  Le 
Blanc,  74  Miss.  650,  21  So.  760,  the  circuit 
court  has  jurisdiction. 


New  York. —  Jones  v.  Reilly,  68  N.  Y.  App. 
Div.  116,  74  N.  Y.  Suppl.  243,  supreme  court 
has  jurisdiction. 

Pennsylvania. —  Church  t\  Ruland,  64  Pa. 
St.  432,  court  of  common  pleas  has  jurisdic- 
tion. 

Rhode  Island. —  Champlin  v.  Horton,  12 
R.  I.  123,  special  courts  of  common  pleas 
have  no  jurisdiction. 

United  States. —  Carroll  i".  Price,  81  Fed. 
137,  district  court  of  the  district  of  Alaska 
has  jurisdiction  of  an  action  between  claim- 
ants to  either  uplands  or  tide  lands. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  129; 
and,  generally.  Courts. 

Defendant  may  show  that  the  value  of  the 
premises  is  in  excess  of  the  court's  jurisdic- 
tion. Logiodice  v.  Gannon,  60  Conn.  81,  21 
Atl.  100. 

When  an  action  in  the  circuit  court  to  re- 
cover land  situated  in  another  county  is 
joined  with  an  action  for  rents,  issue,  and 
profits  of  the  land,  that  part  of  the  judgment 
rendered  for  the  value  of  the  rents  is  within 
the  jurisdiction  of  the  courts.  Healy  v.  Hum- 
phrey, 81  Fed.  990,  27  C.  C.  A.  39. 

81.  Venue  generally  see  Venue. 

82.  Doll  V.  Feller,  16  Cal.  432;  Barnes  i\ 
Underwood,  54  Ga.  87;  Gorham  i.  Jones,  11 
Humphr.  (Tenn.)  353. 

It  must  l3e  brought  in  the  county  where  the 
land  lies.  Draper  u.  Kirkland,  1  Head  (Tenn.) 
260. 

Where  a  single  tract  is  divided  by  a  county 
line  the  superior  court  of  either  county  has 
jurisdiction.  Barnes  v.  Underwood,  54  Ga. 
87. 

83.  Doll  r.  Feller,  16  Cal.  432. 

84.  Parties  generally  see  Parties. 

In  New  York  under  the  code  the  action  for 
the  recovery  of  the  possession  of  real  prop- 
erty stands  on  the  same  footing  in  respect  to 
parties  with  all  other  actions.  Hubbell  v. 
Lerch,  62  Barb.  295  [affirmed  in  58  N.  Y. 
237]. 
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to  attend  to  it.^^  Bat  where  the  action  is  entered  for  the  use  of  a  person  such 
person  is  substantially  a  party.^^  And  where  an  equitable  defense  is  set  np  there 
should  be  the  same  parties  to  the  action  as  would  be  required  to  a  bill  in  equity 
seeking  the  same  relief.^^ 

2.  Parties  Plaintiff  —  a.  Necessary  Parties.  It  is  not  necessary  that  all  the 
tenants  in  common  should  unite  in  the  action,^^  although  if  they  do  not  all  join 
each  must  maintain  a  separate  action  to  recover  his  share.^  So  all  coheirs  need 
not  join  nor  need  a  husband  and  wife  nor  is  it  necessary  to  make  the  heirs 
of  the  lessor  parties  on  the  death  of  the  lessor  pending  the  action  but  it  has 
been  held  that  joint  reversioners  should  all  join,^'^  and  that  where  the  descent  of 
land  is  broken  and  the  estate  vested  in  executors  with  power  to  sell,  leaving  to 
legatees  but  an  interest  in  the  proceeds,  ejectment  will  not  lie  without  the 
cooperation  of  all  in  interest  in  case  of  a  refusal  of  the  executors  to  execute  the 
power.^^ 

b.  Proper  Parties.  The  one  holding  the  legal  title  is  a  proper  plaintiff,^® 
although  only  the  trustee  of  an  express  trust.^'  So  a  tenant  by  curtesy  of  an 
undivided  half  interest  in  land  may  properly  bring  an  action  therefor.^^  And  an 
executor  is  a  proper  plaintiff  where  the  will  contemplates  his  taking  possession  of 
decedent's  lands  in  order  to  execute  a  trust.^^  Again  where  it  is  provided  by 
eode  that  the  action  shall  be  in  the  name  of  the  real  party  in  interest  a  lessee 
may  bring  an  action  for  possession  in  his  own  name.^ 

e.  Joinder.  Tenants  in  common  may  join  in  an  action  for  their  common 
estate,^  and  it  is  not  error  to  join  the  heirs  with  the  executor  in  an  action  to 
recover  decedent's  land.^    So  persons  having  an  interest  in  the  subject-matter  of 


85.  Davis  v.  Higgins,  91  N.  C.  382,  al- 
though there  is  a  published  notice  requiring 
him  to  plead. 

86.  Hammond  i\  Ridgeley,  5  Harr,  &  J. 
(Md.)  245,  9  Am.  Dec.  522. 

87.  Lestrade  v.  Barth,  19  Cal.  660. 

88.  Persons  by  whom  ejectment  maintain- 
able see  supra,  II,  J. 

89.  Deering  v.  Eiley,  38  N.  Y.  App.  Div. 
164,  56  N.  Y.  Suppl.  704;  Kellogg  v.  Kellogg, 
6  Barb.  (N.  Y.)  116. 

90.  Hasbrouck  v.  Bunce,  62  N.  Y.  475. 

91.  Larne  v.  Slack,  4  Bibb  (Ky.)  358; 
Dowd  V.  Gilchrist,  46  N.  C.  353.  Compare 
Brent  v.  Long,  99  Ky.  245,  35  S.  W.  640,  18 
Ky.  L.  Rep.  137. 

92.  Jackson  v.  Leek,  19  Wend.  (N.  Y.) 
339. 

After  a  decree  of  divorce  ordering  the  com- 
munity property  to  be  divided  equally  be- 
tween husband  and  wife,  both  of  whom  died 
thereafter,  the  latter  intestate,  a  grantee  of 
the  wife,  may  maintain  ejectment  against 
an  intruder  on  the  common  land  without 
joining  as  co-plaintiff  the  executor  of  the 
husband.    McLeran  v.  Benton,  31  Cal.  29. 

93.  McLennan  v.  McLeod,  70  N.  C.  364. 

94.  Cook  V.  St.  Paul's  Church,  5  Hun 
(N.  Y.)  293. 

95.  Silverthorn  v.  McKinster,  12  Pa.  St.  67. 

96.  Boardman  v.  Beckwith,  18  Iowa  292. 
A  corporation  which  has  become  vested 

with  the  legal  title  to  land  is  the  proper 
plaintiff,  and  not  as  trustees,  who  are  the 
grantees  named.  Van  Deuzen  v.  Ft.  Edward 
Presb.  Congregation,  4  Abb.  Dec.  (N.  Y.) 
465,  3  Keyes  (N.  Y.)  550,  3  Transcr.  App. 
(N.  Y.)  39. 

97.  Boardman  f.  Beckwith,  18  Iowa  292. 
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The  eldest  male  heir  of  a  deceased  trustee 

is  the  property  party  to  sue.    Doe  v.  Lank, 
4  Houst.  (Del.)  648. 

98.  Moore  v.  Ivers,  83  Mo.  29. 

99.  McAlpine  v.  Daniel,  101  N.  C.  550,  8 
S.  E.  215. 

1.  Tarpey  v.  Deseret  Salt  Co.,  5  Utah  205, 
14  Pac.  338,  notwithstanding  there  is  a  re-  j 
cital  in  the  lease  that  any  action  to  recover  I 
possession  shall  be  in  the  name  of  the  lessor. 

One  who  has  no  interest  in  the  premises 
except  as  mortgagee  to  secure  payment  for 
his  professional  services  and  advancements 
in  the  litigation  should  not  be  joined  with 
plaintiff.  Mohr  v.  Porter,  55  Wis.  149,  12 
N.  W.  374. 

2.  Hillhouse  v.  Mix,  1  Root  (Conn.)  246, 
1  Am.  Dec.  41 ;  Lambert  v.  Harvey,  100  111. 
338;  Mattis  v.  Boggs,  19  Nebr.  698,  28  N.  W. 
325;  Wilkinson  v.  Fleming,  2  Ohio  301.  And 
see  Bradley  v.  Ferry,  20  U.  C.  Q.  B.  563. 
But  compare  Wathen  v.  English,  1  Mo.  746; 
Dube  V.  Smith,  1  Mo.  313.  i 

An  executor  and  those  who  are  tenants  in 
common  with  him  may  join.  Touchard  v. 
Keyes,  21  Cal.  202. 

If,  however,  one  plaintiff  cannot  recover 
there  can  be  no  recovery  by  the  others.  Davis 
V.  Coblens,  174  U.  S.  719,  19  S.  Ct.  832,  43 
L.  ed.  1147. 

3.  McAlpine  v.  Daniel,  101  N.  C.  550,  8 
S.  E.  215. 

Trustee  and  cestuis  que  trustent. —  It  is  no 

ground  for  the  abatement  of  an  action  that 
the  trustee  of  an  express  trust,  who  holds 
the  legal  title,  has  joined  with  him  as  plain- 
tiffs cestuis  que  trustent  who  are  minors.  I 
Snell  V.  Harrison,  131  Mo.  495,  32  S.  W.  37,  | 
52  Am.  St.  Rep.  642.  I 


EJECTMENT 


[15  Cyc]  81 


an  action  and  ki  obtaining  the  relief  demanded  may  be  joined  as  plaintiffs.* 
Several  persons  may  join,  although  they  hold  separate  lots  under  distinct  titles.^ 
The  joinder  by  a  purchaser  at  a  sale  under  a  trust  deed  of  the  trustee  under  such 
deed  as  plaintiff  will  not  affect  the  recovery  by  the  former,  where  it  is  provided 
by  statute  that  a  plaintiff  may  recover,  although  a  co-plaintiff  fail  to  prove  any 
interest  in  the  premises.^  But  persons  who  claim  by  title  hostile  to  each  other 
cannot  unite.'^  JS'or  should  a  person  join  with  him  others  who  have  no  title  or 
interest  in  the  premises.^  And  an  heir^  whose  estate  is  saved  by  his  disability 
cannot  recover  on  a  joint  demise  with  others  whose  claim  is  barred  by  the  stat- 
ute, but  he  must  recover  on  a  separate  demise. 

d.  Suing  in  Name  of  Another.  To  authorize  a  plaintiff  in  ejectment  to  sue  in 
another's  name  some  connection  between  his  title  and  that  of  the  person  in  whose 
name  he  sues  should  be  shown. The  vendee  of  land  being  privy  in  estate  with 
the  vendor  may  sue  in  the  vendor's  name,^^  and  should  do  so  when  at  the  time  of 
the  conveyance  the  land  is  held  adversely  by  a  third  party. So  an  action  by  a 
beneficial  owner  may  be  brought  in  the  name  of  a  nominal  w^arrantee,  although 
without  the  knowledge  and  consent  of  the  latter.^^ 

e.  Lessor  of  Plaintiff.  As  a  general  rule  a  person  ought  not  to  be  made  a 
lessor  in  an  action  of  ejectment  who  has  no  subsisting  title.-^^  It  is  not  enough 
that  it  may  be  a  question  on  the  trial  whetlier  the  legal  title  is  not  in  him.^^ 
Nevertheless  under  special  circumstances  the  court  will  permit  the  demise  to  be 
retained ;  but  the  necessity  of  it  m.ust  be  clearly  shown. If  the  use  of  the 
lessor's  name  be  necessary  to  an  assertion  of  plaintiff's  rights,^^  and  plaintiff  shows 

honafide  subsisting  claim  of  the  premises  and  that  there  is  a  connection  between 


4.  James  v.  Smith,  (Indian  Terr.  1900)  58 
S.  W.  714.  See  also  Wall  r.  Fairley,  73  N.  C. 
464. 

Persons  who  have  no  joint  or  common 
claim  to  land,  but  only  separate  claims,  may 

be  joined  as  plaintiffs  in  one  count  as  well 
as  named  severally  in  others,  although  it  is 
not  necessary  that  they  be  named  jointly. 
Ocheltree  v.  McClung,  7  W.  Va.  232. 

5.  Cunningham  r.  Bradley,  26  Ga.  238. 
Compare  People  v.  New  York,  10  Abb.  Pr. 
(N.  Y.)  Ill  [reversing  8  Abb.  Pr.  7]. 

6.  Davis  V.  Hess,  103  Mo.  31,  15  S.  W.  324. 

7.  Hubbell  v.  Lerch,  58  N.  Y.  237.  See 
also  St.  John  v.  Croel,  10  How.  Pr.  (N.  Y.) 
253. 

A  widow  should  not  join  with  the  heirs  in 

an  action  for  the  lands  of  the  deceased. 
Pringle  v.  Gaw,  5  Serg.  &  R.  (Pa.)  536; 
Dwyer  v.  Wright,  14  Pa.  Co.  Ct.  406.  Com- 
pare Magee  v.  Alba,  9  Fla.  382. 

8.  Adams  v.  Turner,  7  Ohio,  Pt.  II,  136. 
To  sustain  a  recovery  all  should  have  title. 

Morris  v.  Wheat,  8  App.  Cas.  (D.  C.)  379; 
xMedlock  v.  Merritt,  102  Ga.  212,  29  S.  E.  185. 

9.  Where  on  the  death  of  the  owner  one 
of  his  heirs  being  in  possession  denied  pos- 
session to  the  other  heirs  it  was  held  that 
each  of  them  was  entitled  to  be  let  in.  But- 
ler V.  Butler,  133  Ala.  377,  32  So.  579. 

10.  Moore  v.  Armstrong,  10  Ohio  11,  36 
Am.  Dec.  63. 

11.  Shanks  f.  White,  36  Ga.  432;  Jones  v. 
Sullivan,  33  Ga.  486;  Adams  v.  McDonald, 
29  Ga.  571;  Couch  v.  Turner,  17  Ga.  489. 

12.  Hassell  r.  Walker,  50  N.  C.  270;  Pos- 
ten  f.  Henry,  34  N.  C.  339.  And  see  Ely  v. 
Ballantine,  7  Wend.   (N.  Y.)  470. 
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A  purchaser  of  land  sold  and  conveyed  by 
a  sheriff,  under  execution  against  the  estate 
of  a  decedent  to  his  heirs  descended,  cannot 
use  their  names  without  their  consent  in  an 
action  to  recover  the  land.  Frizzle  v.  Veach, 
1  Dana  (Ky.)  211. 

13.  Coogler  v.  Rogers,  25  Fla.  853,  7  So. 
391;  Thompson  v.  Richards,  19  Ga.  594; 
Hasbrouck  v.  Bunce,  62  N.  Y.  475  [affirming 
3  Thomps.  &  C.  309]  ;  Crowley  v.  Murphy,  11 
Misc.  (N.  Y.)  579,  32  N.  Y.  Suppl.  806; 
Justice  y.  Eddings,  75  N.  C.  581.  And  see 
Hegar  v.  De  Groat,  3  N.  D.  354,  56  N.  W. 
150. 

14.  Ross  V.  Barker,  5  Watts  (Pa.)  391; 
Campbell  v.  Galbreath,  1  Watts  (Pa.)  70. 

15.  McConnel  v.  Johnson,  3  111.  522;  Jared 
V.  Goodtitle,  1  Blackf.  (Ind.)  29;  Jackson 
V.  Paul,  2  Cow.  (N.  Y.)  502;  Jackson  v. 
Sclover,  10  Johns.  (N.  Y.)  368;  Jackson  v. 
Richmond,  4  Johns.  (N.  Y.)  483. 

Valid  and  legal  title  of  plaintiff  see  supra, 
II,  C,  1,  a. 

If  any  person  who  may  have  once  had  a 
title  is  to  be  lessor,  the  burden  of  deducing 
title  from  him  is  taken  from  plaintiff  and 
thrown  on  the  tenant  which  would  be  un- 
reasonable. Jackson  v.  Richmond,  4  Johns. 
(N.  Y.)  483. 

16.  Jackson  v.  Paul,  2  Cow.  (N.  Y.)  502; 
Jackson  v.  Richmond,  4  Johns.  (N.  Y.) 
483. 

17.  Jackson  r.  Sclover,  10  Johns.  (N.  Y.) 
368.  And  see  Kelley  v.  Jackson,  14  Fed.  Cas. 
No.  7,659,  2  Paine  440. 

18.  McConnel  v.  Johnson,  3  111.  522;  Jack- 
son V.  Richmond,  4  Johns.  (N.  Y.)  483. 

19.  Fain  v.  Garthright,  5  Ga.  6. 

[IV,  C,  2.  e] 
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his  title  and  that  of  the  pirty  upon  whose  demise  lie  seeks  to  recover,^  the  name 
of  the  lessor  may  be  used  even  without  his  consent,^^  if  sufficient  guarantee  against 
loss  or  damage  is  given  liim.^^  It  is  no  ground  to  dismiss  the  action  that  tlie 
lessor  is  insane,^^  or  that  the  lessor,  a  female,  has  married  since  the  demise.^ 

3.  Parties  Defendant  —  a.  Actual  Occupants  —  (i)  In  General.  Where 
the  premises  are  occnpied  the  person  in  the  actual  occupation  or  possession  of  the 
premises  is  in  all  cases  a  necessary  party and  he  is  the  only  necessary  party  in 
the  absence  of  statutes  requiring  others  having  an  interest  in  the  controversy  to 
be  joined,^^  as  a  judgment  against  him  binds  all  persons  who  are  in  privity  with, 
him.^  Furthermore  in  the  absence  of  statute  providing  otherwise  the  actual 
occupant  is  the  only  party  who  may  be  sued  in  ejectment,  and  no  other  person  is 
a  proper  party  defendant ;     but  as  will  be  subsequently  shown  this  rule  has  in 


20.  Keeter  v.  Smith,  32  Ga.  445,  79  Am. 
Dec.  303. 

21.  Shanks  v.  White,  36  Ga.  432;  Kinsey 
V.  Sensbough,  17  Ga.  540;  English  v.  Regis- 
ter, 7  Ga.  387.  But  see  Greer  v.  Smith,  7 
Yerg.  (Tenn.)  487. 

22.  Shanks  v.  White,  36  Ga.  432;  Fain  v. 
Garthright,  5  Ga.  6. 

Presumption  as  to  assent. —  Where  there 
are  several  demises  laid  in  the  complaint,  the 
lessor  in  each  is  presumed  to  assent  to  the 
action.  Stringfellow  v.  Tennessee,  etc.,  R. 
Co.,  (Ala.  1898)  22  So.  997. 

23.  Gilleland  v.  Martin,  10  Fed.  Gas.  No. 
5,433,  3  McLean  490. 

If  the  sole  lessor  of  plaintiff  is  dead  it  is 
decided  in  Georgia  that  there  can  be  no  re- 
covery. Head  v.  Driver,  79  Ga.  179,  3  S.  E. 
621. 

24.  Gregory  v.  Ford,  5  B.  Mon.  (Ky.) 
471. 

25.  Persons  against  whom  ejectment  main- 
tainable see  supra,  II,  K. 

26.  California. —  Dutton  v.  Warschauer,  21 
Cal.  609,  82  Am.  Dec.  765;  Garner  v.  Mar- 
shall, 9  Cal.  268. 

Kentucky. —  Wharton  v.  Clay,  4  Bibb  167. 
Louisiana. —  Millaudon  v.  Ranney,  18  La. 
Ann.  196. 

Michigan. —  Farrand  v.  Kavanaugh,  ( 1903) 
93  N.  W.  1083;  Hoyt  v.  Southard,  58  Mich. 
432,  25  N.  W.  385 ;  Sayles  v.  Curtis,  45  Mich. 
279,  7  N.  W.  909. 

Mississippi. —  Wallis  v.  Smith,  2  Sm.  &  M. 
220. 

Missouri. —  Shaw  v.  Tracy,  95  Mo.  531,  8 
S.  W.  434;  Charter  Oak  L.  Ins.  Co.  v.  Cum- 
mings,  .90  Mo.  267,  2  S.  W.  397;  Clarkson  v. 
Stanchfield,  57  Mo.  573;  Bledsoe  v.  Simms, 
53  Mo.  305. 

New  York.  —  Finnegan  v.  Carraher,  47 
N.  Y.  493  [affirming  61  Barb.  252]  ;  Lucas  v. 
Johnson,  8  Barb.  244;  People  v.  Ambrecht, 
11  Abb.  Pr.  97;  Taylor  v.  Crane,  15  How.  Pr. 
358;  Waldorph  v.  Bortle,  4  How.  Pr.  358; 
Shaver  v.  De  Graw,  12  Wend.  558. 

Rhode  Island.  —  Grundy  v.  Hadfield,  16 
R.  I.  579,  18  Atl.  186. 

Canada. —  Bannerman  r.  Dewson,  17  U.  C. 
C.  P.  257. 

See  17  Cent.  Dig.  tit.  "Ejectment,'  §  138. 

Where  a  wife  living  apart  from  her  hus- 
band is  in  possession  of  land,  under  such 
circumstances  as  preclude  the  presumption 

[IV,  C,  2,  e] 


of  her  being  agent  of  her  husband,  she  must 
be  made  a  defendant  in  ejectment  for  the 
land.  The  person  in  possession  must  be 
made  defendant.  Woodward  v.  Cummings, 
6  Ont.  Pr.  110. 

Limitation  of  rule. —  Where  by  statute  the 
landlord  may  be  joined  as  a  defendant  if 
plaintiff  brings  the  action  against  the  land- 
lord alone  without  joining  the  tenant,  the 
landlord,  by  omitting  to  plead  the  non-join- 
der waives  the  defect,  and  as  he  is  a  proper 
party  the  action  must  be  tried  upon  the 
question  of  plaintiff's  title  and  right  to  pos- 
session, although  a  recovery  of  the  land  can- 
not be  enforced  as  against  the  tenant's  oc- 
cupancy (Clason  V.  Baldwin,  129  N.  Y.  183, 
29  N.  E.  226)  ;  so  if  the  landlord  admits 
that  he  is  in  possession  when  it  is  demanded 
of  him,  and  refuses  to  surrender  the  prem- 
ises, he  may  be  sued  alone  without  joining 
a  tenant  from  month  to  month,  to  whom  he 
has  rented  his  property  (Napa  v.  Howland, 
87  Cal.  84,  25  Pac.  247). 

27.  Arkansas. — Theurer  v.  Brogan,  41  Ark. 
88;  Simms  v.  Richardson,  32  Ark.  304. 

California. —  Dimick  v.  Deringer.  32  Ca). 
488. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Clapp, 
201  111.  418,  66  N.  E.  223;  Hanson  v.  Arm- 
strong, 22  111.  442. 

Missouri. —  Sutton  v.  Casseleggi,  77  Mo. 
397. 

New  York. —  Schuyler  v.  Marsh,  37  Barb. 
350;  People  v.  New  York,  28  Barb.  240. 

Washi7igton. —  Raymond  v.  Morrison,  9 
Wash.  156,  37  Pac.  318. 

28.  Chicago,  etc.,  R.  Co.  v.  Clapp,  201  111. 
418,  66  N.  E.  223;  Hansom  v.  Armstrong,  22 
111.  442. 

29.  Alahama. —  Morris  v.  Beebe,  54  Ala. 
300. 

California. —  Dimick  v.  Deringer,  32  Cal. 
488;  Keane  v.  Cannovan,  21  Cal.  291,  82 
Am.  Dec.  738. 

Kentucky. —  McDowell  v.  King,  4  Dana  67  ; 
Wharton  v.  Clay,  4  Bibb  167. 

New  York. —  Schuyler  v.  Marsh,  37  Barb. 
350;  People  r.  New  York,  28  Barb.  240; 
Jackson  v.  Ives,  9  Cow.  661. 

United  States.— West  v.  Talman,  29  Fed. 
Cas.  No.  17,426,  4  Wash.  200. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  138; 
and  Adams  Ejectm.  255;  Tyler  Ejectm. 
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many  jurisdictions  been  either  modified  or  entirely  abrogated  by  statutory 
provisions.^ 

(ii)  Where  There  Are  Several  Occupants.  Where  there  are  several  per- 
sons holding  possession  of  the  premises  jointly  they  may  be  joined  as  defend- 
ants,^^ and  it  has  been  held  that  they  must  all  be  joined  as  defendants  in  order  to 
conclude  them  by  the  judgments,^^  unless  some  of  the  occupants  are  so  in  privity 
with  one  or  more  co-defendants  that  the  judgment  against  such  co-defendant  will 
be  conclusive  upon  him.^^  So  it  is  very  generally  held  that  several  defendants  in 
possession,  although  holding  distinct  and  separate  parts  of  the  premises  under  dis- 
tinct and  separate  titles,  may  be  joined  and  they  may  defend  separately,  each  for 
the  part  in  his  possession. Nevertheless  the  non-joinder  of  one  who  occupies  a 
distinct  portion  of  the  premises  will  not  cause  the  action  to  fail.  The  only  effect 
will  be  to  limit  the  recovery  by  excluding  that  portion.^^ 


30.  See  infra,  IV,  C,  3,  b,  et  seq. 

31.  Pearce  v.  Ferris,  10  N.  Y.  280;  Pearce 
V.  Golden,  8  Barb.  (N.  Y.)  522;  Rank  v. 
Levinus,  50  N.  Y.  Super.  Ct.  159 ;  Warner  r. 
Pate,  5  Vt.  166;  Reddish  v.  Smith,  10  Wash. 
178,  38  Pac.  1003,  45  Am.  St.  Rep.  781. 

An  improper  joinder  of  one  not  in  posses- 
sion with  those  who  are  will  not  defeat  re- 
covery against  the  latter,  under  R.  I.  Pub. 
St.  e.  204,  §  34;  c.  217,  §  9.  Grundy  v.  Had- 
field,  16  R.  I.  -579,  18  Atl.  186. 

A  purchaser  at  sheriff's  sale  of  a  defend- 
ant's interest,  who  after  ejectment  brought 
has  obtained  possession,  may  be  made  a  co- 
defendant.  Murray  v.  Galbraith,  2  Binn. 
(Pa.)  59. 

Receivers  who  have  been  put  in  possession 
of  a  railroad  are  proper  if  not  necessary  par- 
ties to  an  action  of  ejectment  against  the 
railroad  company.  San  Antonio,  etc.,  R.  Co. 
V.  Ruby,  80  Tex.  172,  15  S.  W.  1040. 

32.  Tarkington  v.  Link,  27  Nebr.  826,  44 
N.  W.  35;  Haddy  r.  Tobias,  85  Mich.  326, 
48  N.  W.  499;  Hodson  r.  Van  Fossen,  26 
Mich.  68. 

A  wife  in  actual  possession  and  the  only 
active  defendant  in  the  cause,  her  husband 
who  claims  title  being  insane,  is  a  necessary 
party.  Bensieck  r.  Cook,  110  Mo.  173,  19 
S.  W.  642,  33  Am.  St.  Rep.  422. 

Where  husband  and  wife  occupy  together 
as  a  homestead  premises  claimed  to  belong 
to  either  of  them,  the  occupancy  is  joint  and 
they  must  be  joined  as  defendants  in  an 
action  of  ejectment.  Kalkes  v.  Storms,  93 
Mich.  480,  53  N.  W.  622;  Gibbs  iK  O'Neil, 
85  Mich.  633,  48  N.  W.  696 ;  Haddy  v.  Tobias, 
85  Mich.  326,  48  N.  W.  499;  Sessions  v. 
Sherwood,  78  Mich.  234,  44  N.  W.  263; 
Cleaver  v.  Bigelow,  61  Mich.  47,  27  N.  W. 
851;  Hodson  v.  Van  Fossen,  26  Mich.  68. 
And  see  Bunce  v.  Bidwell,  43  Mich.  542,  5 
N.  W.  1023.  But  compare  Connecticut  Mut. 
L.  Ins.  Co.  V.  Jones,  8  Fed.  303,  1  McCrary 
388,  which  seems  to  maintain  the  contrary 
doctrine. 

Where  a  wife  remains  in  possession  after 
a  decree  of  foreclosure  against  her  and  her 
husband,  and  claims  title  in  her  own  right, 
she  should  be  made  defendant  in  ejectment 
on  the  title  obtained  by  such  decree.  Sayles 
V.  Curtis,  45  Mich.  279,  7  N.  W.  909. 

Where  a  grantor  becomes  a  tenant  by  suf- 
ferance of  the  grantee  by  remaining  in  pos- 


session both  may  be  joined  as  defendants. 
Patch  i\  Keeler,  27  Vt.  252. 

Under  a  statute  of  Pennsylvania  persons 
in  possession,  although  not  named  in  the 
writ,  must  be  joined  as  defendants.  Marshall 
/■.  Forest  Oil  Co.,  198  Pa.  St.  83,  47  AtU 
927. 

33.  Tarkington  v.  Link,  27  Nebr.  826,  44 
N.  W.  35. 

34.  Michigan. —  Hendricks  v.  Rasson,  42 
Mich.  104,  3  N.  W.  281. 

New  York. —  Jackson  v.  Andrews,  7  Wend„ 
152,  22  Am.  Dec.  574;  Jackson  v.  Wood,  5 
Johns.  278. 

North  Carolina. —  Needham  v.  Branson,  27 
N.  C.  426,  44  Am.  Dec.  45 ;  Love  v.  Wilbourn, 
27  N.  C.  344. 

Pennsylvania. — Wilson  v.  Guthrie,  2  Grant 
111;  White  v.  Pickering,  12  Serg.  &  R.  435. 

South  Carolina. —  Lewis  v.  Hinson,  64  S.  C.. 
571,  43  S.  E.  15. 

Vermont. —  Marshall  v.  Wood,  5  Vt.  250; 
Rood  V.  Willard,  Brayt.  67. 

Virginia. —  Stuart  v.  Coalter,  4  Rand.  74, 
15  Am.  Dee.  731 ;  Camden  v.  Haskill,  3  Rand. 
462. 

Washington. —  Murray  u,  Briggs,  29  Wash. 
245,  69  Pac.  765. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  140. 

See  also  Abney  v.  Barnet,  1  A.  K.  Marsh. 
(Ky.)  107;  Jones  t'.  Hartley,  3  Whart.  (Pa.) 
178,  in  which  cases  it  was  held  that  where 
defendants  sued  jointly,  although  having 
separate  and  distinct  titles,  united  in  plead- 
ing, they  cannot  raise  the  objection  that  they 
were  not  sued  separately.  Contra,  Becker  r. 
Stroeher,  167  Mo.  306,  66  S.  W.  1083  (hold- 
ing  that  where  the  property  in  suit  is  held 
by  defendants  in  separate  and  distinct  lots 
they  cannot  be  joined)  ;  Ex  p.  Girard,  10 
Fed.  Cas.  No.  5,457,  3  Wall.  Jr.  263  (holding 
that  the  court  will  not  permit  plaintiff  by 
joining  defendants  claiming  by  distinct  and 
separate  titles  to  injuriously  affect  the  rights 
of  either,  but  may  compel  plaintiff  to  dis- 
continue his  action). 

All  occupants  need  not  be  mad©  defendants 
under  a  code  provision  that  if  the  land  is 
occupied  "  the  occupant "  must  be  made  de- 
fendant. Hennessey  v.  Paulsen,  147  N.  Y. 
255,  41  N.  E.  516  [affirming  12  Misc.  384, 
33  N.  Y.  Suppl.  638]. 

35.  Hendricks  i\  Rasson,  42  Mich.  104,  3 
N.  W.  281. 

[IV,  C,  3.  a,  (ii)] 
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b.  The  Landlord.  Ejectment  cannot  be  maintained  against  the  landlord  alone, 
when  he  is  out  of  possession, and  in  the  absence  of  statute  requiring  him  to  be 
made  a  defendant  he  is  not  a  necessary  partj.^^  So  he  is  not  even  a  proper  party 
unless  there  is  some  statutory  provision  permitting  or  requiring  him  to  be  made  a 
party.^  In  some  jurisdictions,  however,  the  statutes  in  terms  authorize  the 
joinder  of  the  landlord  with  the  tenant  as  a  defendant,^^  and  he  may  also  be 
properly  joined  as  a  defendant  under  statutes  providing  that  any  person  may  be 
made  a  defendant  who  has  or  claims  an  interest  in  the  controversy  adverse  to 
plaintiff/^ 

c.  Persons  Out  of  Possession  Claiming  Title.  Where  tlie  premises  are  not 
actually  occupied,  the  action  may  be  brought  against  one  claiming  title  thereto  or 
some  interest  therein.^^ 

d.  Other  Persons  Having  Interests  Adverse  to  Plaintiff.  The  codes  usually 
provide  that  any  person  having  an  interest  adverse  to  plaintiff  may  be  joined  as 
defendant,  and  some  of  them  further  provide  that  in  actions  to  recover  real  estate 
any  person  claiming  title  or  right  of  possession  may  be  made  a  defendant.^^  As 
regards  necessary  parties  it  has  been  held  in  one  jurisdiction  where  the  code 
practice  is  adopted  that  where  an  equitable  defense  is  set  np  all  persons  interested 


36.  Shaw  X.  Tracy,  95  Mo.  531,  8  S.  W. 
434;  Charter  Oak  L.  Ins,  Co.  v.  Cummings, 
90  Mo.  267,  2  S.  W.  397 ;  Callahan  f.  Daviri, 
90  Mo.  78,  2  S.  W.  216;  Grundy  f.  Hadlield, 
16  R.  I.  579,  18  Atl.  186.  And  see  Banks  v. 
Speer,  117  Ala.  264,  23  So.  64. 

37.  Dimick  v.  Deringer,  32  Cal.  488;  Sut- 
ton V.  Casseleggl,  77  Mo.  397;  Pulen  v.  Rey- 
nolds, 22  How.  Pr.  (N.  Y.)  353. 

38.  Morris  v.  Beebe,  54  Ala.  300 ;  Pulen  v. 
Reynolds,  22  How.  Pr.  (N.  Y.)  353.  And  see 
cases  cited  infra,  note  39. 

Limitations  of  rule. —  Where  a  landlord 
knowingly  and  purposely  takes  upon  himself 
the  burden  of  supporting  his  tenant's  posses- 
sion and  states  that  he  is  the  one  to  whom 
plaintiff  may  look  for  redress,  he  thereby 
adopts  the  defense  and  cannot  be  permitted 
to  insist  that  he  is  an  improper  party  to  the 
action.  His  act  in  defending  the  possession 
makes  him  a  joint  tort  feasor.  Abeel  v.  Van 
Gelder,  36  N.  Y.  513,  2  Transcr.  App.  (N.  Y.) 
99. 

39.  Jackson  i*.  Allen,  30  Ark.  110;  Moore 
X.  Moore,  (Cal.  1893)  34  Pac.  90;  Oakland 
Gas  Light  Co.  v.  Dameron,  67  Cal.  663,  8 
Pac.  595;  Baxter  r.  Carroll,  (N.  J.  Ch.  1898) 
41  Atl.  407;  Harkey  v.  Houston,  65  N.  C. 
137. 

Under  Ala.  Code  (1896),  §  1534,  the  land- 
lord must  be  made  a  party  defendant  on  the 
tenant's  motion.  The  tenant  is  not,  how- 
ever, under  this  provision  entitled  to  have 
his  landlord  made  a  sole  party  defendant. 
McClendon  v.  Equitable  Mortg.  Co.,  122  Ala. 
384,  25  So.  30. 

Under  the  Oregon  statute  providing  that  a 
defendant  in  actual  possession  may  plead 
that  he  is  in  possession  only  as  tenant  of  an- 
other, naming  him  and  his  place  of  residence, 
and  if  the  landlord  does  not  apply  to  be  made 
defendant,  he  shall  be  made  defendant  if 
I)laintiff  requires  it,  one  of  five  cotenants 
holding  possession  of  the  whole  tract  holds 
four  fifths  as  tenant  only,  and  the  other  co- 
tenants  may  be  joined  as"  co-defendants.  Mc- 
Cown      Hannah,  3  Oreg.  302. 

[IV,  C,  3,  b] 


Under  the  Vermont  statute  it  is  provided 
that  the  action  shall  be  brought  as  well 
against  the  landlord  as  against  the  tenant, 
but  even  under  this  statute  the  action  will 
not  abate  for  non- joinder  of  the  landlord 
in  a  case  in  which  the  tenancy  is  by  parol  and 
is  unknown  to  plaintiff.  Paris  %.  Bartlett, 
19  Vt.  639;  Brush  i".  Cook,  Brayt.  (Vt.) 
89. 

40.  More  v.  Deyoe,  22  Hun  (N.  Y.)  208. 

41.  Lucas  i'.  Johnson,  8  Barb.  (N.  Y.) 
244;  Edwards  f.  Farmers'  F.  Ins.,  etc.,  Co., 
21  Wend.  (N.  Y.)  467;  Burchard  v.  Roberts, 
70  Wis.  Ill,  35  N.  W.  286,  5  Am.  St.  Rep. 
148. 

The  action  can  only  be  brought  against  one 
not  in  possession  when  the  premises  are  not 
actually  occupied.  Garner  f.  Marshall,  9 
Cal.  268.  And  it  has  been  held  that  the 
claim  must  be  accompanied  by  the  exercise  of 
acts  of  ownership,  such  as  inclosure,  cultiva- 
tion, and  the  like.  Garner  r.  Marshall,  9 
Cal.  268.    See  also  supra,  II,  K. 

42.  See  code  provisions  of  the  several 
states. 

Under  these  provisions  any  person  claim- 
ing an  interest  in  the  controversy  is  ol 
course  a  proper  party  defendant  in  eject- 
ment. Waldorph  v.  Bortle,  4  How.  Pr.  (N.  i^.) 
358;  Hargrove  v.  Cherokee  Nation,  (Indian 
Terr.  1902)  69  S.  W.  823.  And  one  who  is 
jointly  in  possession  of  lands  of  an  Indian 
nation  with  claimants  to  citizenship  in  that 
nation  may  properly  be  joined  as  a  defendant, 
although  not  a  claimant  to  citizenship  him- 
self. Hargrove  v.  Cherokee  Nation,  (Indian 
Terr.  1902)  69  S.  W.  823,  independently  of 
any  statutory  provision,  he  could  be  joined. 
See  supra,  IV,  3,  a,  (11). 

In  Illinois,  although  not  a  code  state,  a 
statute  authorizes  plaintiff  to  join  with  the 
occupant,  all  persons  claiming  any  title  or 
interest  in  the  premises,  although  not  in 
privitv  with  the  occupant.  South  Park 
Com'rs  V.  Gavin,  139  111.  280,  28  N.  E.  826. 

The  landlord,  although  neither  a  necessary 
nor  proper  party  at  common  law,  may  under 
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ill  sucli  equitable  defense  should  be  made  parties,''^  but  in  another  this  has  been 
denied  in  a  case  where  affirmative  relief  Avas  not  asked. ''^  It  has  also  been  held 
that  a  third  person  whose  title  defendant  sets  up  as  a  defense  is  not  a  necessary 
party and  that  in  an  action  by  a  purchaser  claiming  under  a  deed  executed  after 
the  grantor  had  attained  his  majority,  against  a  grantee  under  a  deed  executed 
prior  to  the  grantor's  majority,  the  grantor  is  not  a  necessary  party  to  the  suit.^® 

e.  Persons  Without  interest  in  Suit  —  (i)  In  General.  Persons  who  are 
strangers  to  the  title  and  who  have  no  interest  in  the  result  of  the  suit  cannot  be 
joined  as  defendants.^^ 

(ii)  Servants.  According  to  the  weight  of  authority  persons  in  possession 
of  land  merely  as  servants  or  employees  of  the  party  claiming  title  adversely  are 
not  occupants  of  the  land  or  tenants  in  possession  of  the  land  within  the  mean- 
ing of  the  ejectment  law,  and  an  action  in  ejectment  cannot  be  maintained  against 
them.^« 

f.  Election  Between  Defendants.  A  plaintiff  may  elect  to  sue  one  or  more 
defendants,'*'^  and  in  some  cases  is  even  required  by  code  or  statute  to  make  such 
an  election. 

4.  Interveners  —  a.  In  General.  One  seeking  to  be  let  in  as  defendant  should 
show  a  privity  of  interest  between  himself  and  the  occupant,  and  that  his  title  is 
consistent  and  connected  with  the  possession  of  the  latter.^^    The  right  of  the 


these  provisions  be  joined  as  a  defendant. 
See  supra,  IV,  C,  3,  b. 

43.  Ten  Broeck  v.  Orchard,  74  N.  C.  409. 

44.  Seiberling  i'.  Tipton,  113  Mo.  373,  21 
S.  W.  4. 

Administrator  with  power  to  sell  land. — 

An  administrator  of  a  defendant  in  eject- 
ment does  not  acquire  such  an  interest  by 
virtue  of  a  general  power  in  the  will  to  sell 
real  estate  as  to  make  him  a  necessary  party 
on  a  revival  of  the  suit.  Estes  r.  Nell,  140 
Mo.  639,  41  S.  W.  940. 

45.  Rauer  v.  Thomas,  60  Kan.  71,  55  Pac. 
285. 

46.  Moore  v.  Baker,  92  Ky.  518,  18  S.  W. 
363,  13  Ky.  L.  Rep.  724. 

47.  Long  V.  Louisville,  etc.,  R.  Co.,  89  Ky. 
544,  13  S.  W.  3,  14  S.  W.  78,  11  Ky.  L.  Rep. 
955;  Longdon  v.  Clouse,  (Pa.  1885)  1  Atl. 
600. 

One  who  "  has  some  pretended  claim  to  said 
land  "  is  not  properly  joined,  there  being  no 
further  allegation  as  to  the  right  or  interest 
of  such  person.  Liggett  v.  Lozier,  133  Ind. 
451,  32  N.  E.  712. 

48.  Polack  V.  Mansfield,  44  Cal.  36,  13 
Am.  Rep.  51;  Hawkins  v.  Reichert,  28  Cal. 
634;  Chiniquy  v.  Catholic  Bishop,  41  111. 
148.  See  also  Doe  v.  Staunton,  2  B.  &  Aid. 
371,  1  Chit.  8,  18  E.  C.  L.  76.  But  compare 
Shaver  v.  McGraw,  12  Wend.  (N.  Y.)  558. 

The  rule  is  subject  to  some  limitations. — 
It  necessarily  presupposes  that  the  employer 
may  be  sued  and  that  the  wrongs  of  which 
plaintiff  complains  may  be  redressed  by  re- 
sort to  an  action  against  the  employer  as 
being  the  real  party  committing  the  ouster. 
Accordingly  where  an  employer  for  any 
reason  is  not  amenable  to  an  action  the 
servant  becomes  necessarily  the  proper  party 
defendant,  since  he  is  the  only  party  who  can 
be  subjected  to  suit  at  all  (Polack  v.  Mans- 
field, 44  Cal.  36,  13  Am.  Rep.  151),  and 
where  one  who  is  served  with  the  declaration 


in  ejectment  assents  to  the  character  of  ten- 
ant in  possession  and  appears  and  pleads, 
this  will  be  sufficient  to  authorize  a  finding 
that  he  was  a  tenant  in  possession,  notwith- 
standing there  is  some  evidence  that  he  was 
in  the  situation  only  of  a  servant  and  man- 
aged the  business  of  the  real  owner  (Doe  v. 
Staunton,  2  B.  &  Aid.  371,  1  Chit.  118,  18 
E.  C.  L.  76). 

Children  of  the  principal  defendant,  an  aged 
and  infirm  woman,  who  live  upon  the  prem- 
ises and  work  the  land  and  take  care  of  her 
may  be  joined  as  defendants.  Church  i". 
Shultes,  4  N.  Y.  App.  Div.  378,  38  N.  Y. 
Suppl.  842. 

49.  Winans  v.  Christy,  4  Cal.  70,  60  Am. 
Dec.  597 ;  Fosgate  v.  Herkimer  Mfg.,  etc., 
Co.,  9  Barb.  (N.  Y.)  287. 

50.  As  where  there  are  several  claiming 
under  different  sources  of  title  (Campau  v. 
Campau,  45  Mich.  367,  8  N.  W.  85,  constru- 
ing Mich.  Comp.  Laws,  §  6230,  which  so  pro- 
vided as  not  applying  where  the  title,  posses- 
sion, and  claim  of  each  of  defendants  is  de- 
rived from  the  same  source ) ,  or  who  do  not 
occupy  the  land  jointly  (Dillaye  v.  Wilson, 
43  Barb.  (N.  Y.)  261,  deciding  that  2  N.  Y. 
Rev.  St.  p.  307,  §  29,  which  so  provided  was 
retained  in  force  by  Code,  §  455 ) . 

51.  Arkansas. —  Files  v.  Watt,  28  Ark.  151. 
California. — Reay  i;.  Butler,  (1885)  7  Pac. 

669;  Porter  v.  Garissino,  51  Cal.  559. 

Florida.— ^is^iQ  v.  Call,  39  Fla.  165,  22 
So.  266. 

Indiana. —  Sherry  v.  Denn,  8  Blackf.  542. 

Indian  Territory. —  Donohoo  v.  Howard, 
(1902)  69  S.  W.  927. 

Kentucky. —  Troublesome  v.  Estill,  1  Bibl> 
128. 

Maryland. —  Minke  r.  McNamee,  30  Md. 
294,  96  Am.  Dec.  577. 

New  Jersey. —  Layton  v.  Shupe,  13  N.  J.  L. 
66;  Dickinson  i\  Lanning,  11  N.  J.  L.  185. 

New    York. —  Campbell    v.    Rockwell,  62 
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applicant  to  be  admitted  slioiild  be  determined  before  proceeding  to  trial. 
Where  facts  sufficient  to  entitle  a  third  party  to  intervene  are  not  stated  in  his 
petition  and  without  making  the  objection  plaintiff  and  such  third  person  stipu- 
late that  the  claim  of  the  intervener  shall  be  determined  upon  the  legal  effect  of 
facts  agreed  upon,  the  objection  cannot  be  afterward  raised  by  plaintiff  that  the 
case  is  not  one  in  which  an  intervention  can  be  had  or  that  the  pleadings  are 
insufficient  for  such  purpose.^^  And  where  new  parties  are  necessary  for  the 
determination  of  the  issues  raised  by  a  cross  complaint  they  may  be  adraitted.^^ 
Where  a  person  intervenes  after  issues  raised  by  the  answer  of  defendant  and  by 
stipulation  such  answer  is  considered  as  the  answer  of  the  former,  he  must  by 
evidence  connect  himself  with  the  title  of  the  original  defendant  before  he  can 
introduce  evidence  as  to  the  issues.^^ 

b.  The  Landlord.  A  landlord  may  on  his  own  motion  be  admitted  as  a  defend- 
ant, the  right  to  do  so  being  conferred  by  statutory  provision  in  many  jurisdictions.^^ 


N.  Y.  App.  Div.  266,  70  N.  Y.  Suppl.  1101; 
Jackson  v.  Flint,  2  Cow.  594;  Jackson  t>. 
McEvoy,  1  Cai.  151. 

North  Carolina. —  Asliville  Div.  No.  15 
S.  of  T.  V.  Aston,  92  N.  C.  588.  And  see 
Wainwright  v.  Massenburg,  129  N.  C.  46,  39 
S.  E.  725. 

Pennsylvania. —  Cope  v.  Brotzman,  1  C.  PI. 
19;  Pennsylvania  Canal  Co.  r.  Central  Iron 
Works,  7  Phila.  662. 

Se«  17  Cent.  Dig.  tit.  "  Ejectment,"  §  145. 

Who  may  be  allowed  to  defend. —  A  pur- 
chaser of  defendant's  title  at  sheriff's  sale 
may  be  allowed  to  defend,  where  he  relies  on 
defendant's  title  and  does  not  deny  his  pos- 
session (McFadden  v.  Wallace,  38  Cal.  51. 
And  see  Keathly  v.  Branch,  84  N.  C.  202)  ; 
as  may  also  a  lessee  from  such  a  purchaser 
(Bell  V.  Caldwell,  107  Pa.  St.  46)  ;  one  in 
possession  for  several  years  as  a  purchaser 
may  be  admitted  in  place  of  the  casual 
ejector  (Water  v.  Harrison,  4  Bibb  (Ky.) 
87 )  ;  heirs,  in  an  action  against  the  widow 
in  possession  in  the  mansion-house  until  her 
dower  is  allotted  (Porter  r.  Robinson,  3 
A.  K.  Marsh.  (Ky.)  253,  13  Am.  Dec.  153)  ; 
a  common  grantor,  who  is  liable  on  his  war- 
ranty (Browning  v.  Chrisman,  30  Mo.  353)  ; 
a  mortgagee  (Sand  v.  Church,  32  N.  Y.  App. 
Div.  139,  52  N.  Y.  Suppl.  854;  Jackson  v. 
Stiles,  11  Johns.  (N.  Y.)  407;  Security 
Bldg.,  etc._,  Assoc.  v.  Ambrose,  6  Pa.  Dist. 
197.  But  see  Stafford  v.  Wheeler,  93  Pa.  St. 
462)  ;  a  third  party  claiming  to  be  joint 
owner  with  defendant  (Lytle  v.  Burgin,  82 
N.  C.  301)  ;  a  wife,  who  asserts  that  the 
money  was  furnished  by  her  for  the  purchase 
of  the  land,  the  husband  taking  title  in  his 
own  name  (Taylor  v.  Apple,  90  N.  C.  343)  ; 
tenants  before  judgment  against  the  casual 
ejector  (Bowie  v.  Eoe,  1  Ohio  Dec.  (Re- 
print) 167,  3  West.  L.  J.  81)  ;  a  survivor  of 
several  tenants  in  common  in  an  action 
against  his  grantee  by  the  original  grantee 
in  a  deed  by  all  the  tenants  in  common  with 
a,  reservation  of  a  life-estate  (Kennedy  v. 
Johnson,  69  N.  C.  249)  ;  or  a  wife  in  an  ac- 
tion by  the  purchaser  at  an  execution  sale  to 
dispossess  a  husband  of  his  wife's  land  (Cecil 
v.  Smith,  81  N.  C.  285).  But  one  asserting 
a  paramount  title  to  both  plaintiff  and  de- 
fendant cannot  intervene.    Porter  v.  Garris- 


sino,  51  Cal.  559;  Colgrove  v.  Koonce,  76 
N.  C.  363,  Nor  can  a  third  person  intervene 
to  get  the  court  to  quiet  his  title  as  against 
plaintiff  to  another  tract  of  land  not  in  dis- 
pute between  plaintiff  and  defendant.  Rose- 
crans  v.  Ellsworth,  52  Cal.  509.  Nor  can  the 
grantee  to  whom  the  property  is  conveyed  by 
defendant  during  the  pendency  of  the  action 
intervene  (Loos  v.  Caldwell,  2  Miles  (Pa.) 
390.  And  see  Merrill  v.  Martin,  (Indian 
Terr.  1901)  64  S.  W.  539),  or  one  who  has 
permitted  his  agent  to  defend  for  him  after 
the  latter  has  been  admitted  and  confessed 
judgment  (Bonta  v.  Clay,  5  Litt.  (Ky.)  129). 
And  where  land  has  been  illegally  leased  by 
a  city  to  defendant,  the  city  cannot  inter- 
vene unless  the  relation  of  landlord  and  ten- 
ant is  shown  to  exist  between  it  and  defend- 
ant. Carleton  v.  Darcy,  46  N.  Y.  Super.  Ct. 
484. 

An  affidavit  to  sustain  a  motion  to  let  in 

third  parties  need  not  be  accompanied  by  an 
exhibit  of  their  title.  Stribling  v.  Pretty- 
man,  57  111.  371. 

If  affidavit  is  not  by  person  seeking  to  be 
admitted,  or  by  his  agent  or  attorney,  such 
fact  is  sufficient  for  overruling  motion  to  ad- 
rait  based  thereon.  Sherry  v.  Denn,  8  Blackf. 
(Ind.)  542. 

An  intervener  is  presumed  to  adopt  the 

plea  and  defend  the  title  of  his  co-defendant, 
where  he  offers  no  new  plea  nor  evidence  of 
title  in  himself.  Gorham  v.  Brenon,  13  N.  C. 
174. 

The  record  should  show  consent  rule  en- 
tered by  order  of  court.  Battaile  v.  Hall,  24 
Miss.  246. 

52.  Keathly  v.  Branch,  84  N.  C.  202. 

53.  Donner  v.  Palmer,  51  Cal.  629. 

54.  Eureka  f.  Gates,  120  Cal.  54,  52  Pac. 
125. 

55.  Baldwin  v.  Bornheimer,  48  Cal.  433. 

56.  Alabama. —  Morris  v.  Beebe,  54  Ala. 
200;  Doe  v.  McKinney,  5  Ala.  719. 

Arkansas. —  Jackson  v.  Allen,  30  Ark.  110. 

California. —  Reay  v.  Butler,  69  Cal.  572, 
11  Pac.  463. 

Kentucky. — Buford  v.  Gaines,  6  J.  J.  Marsh. 
34;  McCleland  v.  Doe,  3  Bibb  266. 

Missouri. —  Hill  v.  Atterbury,  88  Mo.  114; 
Sutton  V.  Casseleggi,  77  Mo.  397. 

NeiD  Jersey. —  Den  v.  Smith,  16  N.  J.  L. 
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And  he  may  defend  in  the  name  of  the  tenant.^'  He  cannot,  however,  substi- 
tute his  own  name  as  defendant  in  place  of  the  person  sued  without  the  consent 
of  plaintiff, unless  it  be  first  shown  that  the  tenant  refuses  or  has  neglected 
to  appear,^^  or  unless  he  is  expressly  authorized  by  statute  to  do  so.^  AVhen 
the  landlord  is  admitted  to  defend,  his  right  to  conduct  the  proceedings  extends 
to  the  final  disposition  of  the  case.^^  When  he  defends  in  the  tenant's  place,  he 
can  make  only  such  defenses  as  the  tenant  himself  might  make.''^ 

5.  Substitution  of  Parties.  New  parties  plaintiff  may  upon  the  death  of  a 
plaintiff  be  substituted,  where  they  succeed  to  the  latter's  title.*'^  And  it  has  been 
held  that  on  the  death  of  a  defendant  his  heirs  and  administrators  should  be 


438;  Baxter  v.  Carroll,  (Ch.  1898)  41  Atl. 
407. 

Isew  York. —  Godfrey  v.  Townsend,  8  How. 
Pr.  398;  Jackson  v.  *  Stiles,  1  Wend.  316; 
Jackson  r.  Stiles,  1  Cow.  134. 

Pennsylvania. —  McClay  v.  Benedict,  1 
Rawle  4^4. 

Virginia. —  Hanks  r.  Price,  32  Gratt.  107 ; 
Mitchell  V.  Baratta,  17  Gratt.  445. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  144. 

A  landlord  is  entitled  as  a  matter  of  right 
to  be  let  in  to  defend  on  compliance  with  the 
requisites  of  15  &  16  Vict.  c.  76,  §  172.  But- 
ler V.  Meredith,  11  Exch.  85,  1  Jur.  N.  S. 
451,  24  L.  J.  Exch.  239,  3  Wkly.  Rep.  443. 
Compare  Croft  v.  Lumley,  4  E.  &  B.  608,  1 
Jur.  N.  S.  424,  24  L.  f.  Q.  B.  78,  3  Wkly. 
Rep.  234,  82  E.  C.  L.  608. 

If  a  prima  facie  case  of  possession  by  the 
applicant  or  his  tenant  is  shown  by  the  affi- 
davit on  an  application  to  be  allowed  to  ap- 
pear and  defend  it  is  sufficient.  Croft  v. 
Lumlev,  4  E.  &  B.  608,  1  Jur.  N.  S.  424,  24 
L.  J.  Q.  B.  78,  3  Wkly.  Rep.  234,  82  E.  C.  L. 
608. 

The  relation  of  landlord  and  tenant  should 
be  shown  to  entitle  one  to  be  admitted  to 
defend  as  landlord.  Jackson  r.  Stiles,  6  Cow. 
(N.  Y.)  594.  And  see  Bryant  v.  Kinlaw,  90 
N.  C.  337.  It  need  not,  however,  appear  that 
rent  is  paid.  Saltonstall  v.  White,  Col.  Cas. 
(N.  Y.)  87;  Wisner  r.  Wilcocks,  Col.  Cas. 
(N.  Y.)  62. 

Who  may  defend  as  landlord. —  The  as- 
signee of  a  mortgage  may  be  let  in  to  so 
defend  (Jackson  v.  Babcock,  17  Johns.  (N.  Y.) 
112),  but  not  a  landlord,  who  subsequent  to 
the  lease  parted  Avith  all  his  interest  in  the 
premises  (Jackson  v.  Stiles,  5  Cow.  (N.  Y.) 
447). 

A  person  may  be  admitted  to  defend,  as 
constructive  landlord,  although  not  a  land- 
lord in  the  strict  sense  of  the  term.  Van- 
cleve  V.  Green,  20  K  J.  L,  171. 

One  acquiring  his  title  subsequent  to  the 
commencement  of  an  action,  and  who  claims 
to  be  the  landlord  of  plaintiff,  cannot  as  a 
matter  of  right  be  made  a  party.  Ralston  v. 
Doe,  36  Ga.  611.  And  see  Brown  v.  O'Brien, 
4  Pa.  L.  J.  501,  3  Pa.  L.  J.  Rep.  115. 

A  vendor  of  defendant  is  not  entitled  to  be 
substituted  as  landlord.  Linderman  v.  Berg, 
12  Pa.  St.  301. 

That  a  landlord  was  admitted  to  defend 
is  sufficiently  shown  by  a  copy  of  the  rule 
of  court  certified  by  the  clerk.  Jackson  v. 
Harrow,  11  Johns.  (N.  Y. )  434. 


A  landlord  is  not  entitled  to  notice  of 
trial  who  does  not  make  himself  a  party  to 
the  record.  Clavton  r.  Alshouse,  2  Dall. 
(Pa.)  150,  1  L.  ed.  327. 

If  the  relation  of  landlord  and  tenant  does 
not  clearly  exist  there  should  be  a  summons 
or  rule  nisi  before  a  person  claiming  as  land- 
lord can  be  allowed  to  defend  an  action  of 
ejectment  in  that  character.  Doe  v.  Fen,  6 
N.  Brunsw.  633. 

57.  Dimick  v.  Deringer,  32  Cal.  488; 
Thompson  r.  Schuyler,  7  111.  271;  Payn  v. 
Parks,  1  How.  Pr.^N.  Y.)  94. 

58.  Merritt  v.  Thompson,  13  111.  716;  Jack- 
son V.  Stiles,  1  Cow.  (N.  Y.)  134;  Emlen  v. 
Hoops,  3  Serg.  &  R.  (Pa.)  130;  Beardsley  v. 
Torrey,  2  Fed.  Cas.  No.  1,190,  4  Wash.  286. 
Compare  Thompson  v.  Ives,  11  Ala.  239,  hold- 
ing that  the  admission  of  the  landlord  to  de- 
fend instead  of  the  tenant  was  not  reversible 
error. 

59.  Jackson  r.  Stiles,  1  Cow.  (N.  Y.)  134. 
And  see  Godfrey  v.  Townsend,  8  How.  Pr. 
(N.  Y.)  398;  Jackson  v.  Stiles,  6  Cow.  (N.  Y.) 
589;  Rittenhouse  v.  Fetters,  9  Wkly.  Notes 
Cas.  (Pa.)  221. 

60.  State  v.  Grwig,  34  Iowa  112;  Millau- 
den  V.  Ranney,  18  La.  Ann.  196. 

Necessity  for  answer  by  tenant. —  U,ider 
the  Oregon  statute  the  landlord  has  no  right 
to  be  substituted  as  defendant  in  place  of 
the  tenant  until  the  latter  files  his  answer 
stating  that  he  is  in  possession  only  as  the 
tenant  of  another,  naming  him  and  his  place 
of  residence.  Fitch  v.  Cornell,  9  Fed.  Cas. 
No.  4,834,  1  Sawy.  156. 

The  appearance  and  substitution  of  the 
landlord  should  be  entered  of  record.  Dutton 
V.  Warschauer,  21  Cal.  609,  82  Am.  Dec.  765. 

61.  Dutton  V.  Warschauer,  21  Cal.  609,  82 
Am.  Dec.  765. 

62.  Crockett  v.  Lashbrook,  5  T.  B.  Hon. 
(Ky.)  530,  17  Am.  Dec.  98;  Whissenhunt  v. 
Jones,  80  N.  C.  348;  Sinclair  v.  Worthy,  60 
N.  C.  114,  80  Am.  Dec.  357;  Tatham  v.  Jones, 
1  Phila.  (Pa.)  214.  But  see  Maddrey  r. 
Long,  86  N.  C.  383. 

63.  Hamilton  v.  Homer,  46  Miss.  378;  St. 
John  V.  Croel,  10  How.  Pr.  (N.  Y.)  253; 
James  v.  Bennett,  10  Wend.  (N.  Y.)  540, 
may  be  substituted  by  scire  facias,  in  such 
case  and  not  by  motion. 

A  purchaser  of  plaintiff's  title  at  execution 
sale  is  not  a  legal  representative  within  the 
meaning  of  a  statute  providing  for  the  sub- 
stitution of  such  a  person  on  the  death  of  a 
plaintiff  in  ejectment.    Hamilton  v.  Homer, 
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cited  by  name  to  appear  and  defend.^*  So  where  one  of  several  plaintiffs  has 
acquired  the  right  since  the  commencement  of  the  suit  to  all  the  land  demanded 
he  may  have  his  name  substituted  for  the  other  plaintiffs,^  or  one  of  several 
defendants  who  has  acquired  plaintiff's  interest  may  likewise  be  substituted.*^ 
So  one  to  whom  plaintiff  has  conveyed  his  interest  pending  the  action  and  wlio 
has  been  substituted  succeeds  to  all  the  rights  which  the  original  plaintiff  would 
have  had.^^  The  issues  are  not  changed  by  a  substitution,  but  the  title  to  be  tried 
is  the  title  of  the  original  plaintiff  on  which  the  substituted  plaintiff  must  rely.** 
Where,  however,  there  has  been  laches  on  the  part  of  a  plaintiff',  the  court  may 
refuse  to  allow  him  to  substitute  a  new  defendant.®^  Where  an  action  is  brought 
to  recover  lands  held  adversely  by  defendant  the  complaint  if  brought  in  tlie 
name  of  the  grantee  cannot  be  amended  by  adding  as  parties  plaintiff  the  grant- 
ors in  deed  under  which  plaintiff  claims  title."^*^  And  in  an  action  of  ejectment  by 
a  landlord  against  a  tenant  one  who  claims  adversely  to  plaintiff  cannot  be  substi- 
tuted as  a  co-defendant.^^ 

D.  Process''^ —  l.  In  General.  A  recovery  will  not  extend  to  the  possession 
of  a  tenant  who  was  not  served  with  process.'^^  The  service  of  process  upon 
defendant  in  the  county  in  which  he  resides  and  which  is  not  the  county  in  which 
the  land  lies  has  been  decided  to  be  good,'''^  as  has  also  service  by  publication.''^ 
And  a  third  person  may  be  deputized  by  the  sheriff  to  serve  the  summons,'*^ 
service  being  held  sufficient  by  giving  to  each  defendant  a  true  and  attested  copy 
thereof  and  making  known  its  contents.'''^  !New  process  is  not  necessarily  required 
when  leave  is  given  to  amend  a  declaration.'^  But  where  the  praecipe  and  writ 
describe  the  land  erroneously  and  defendants  file  a  disclaimer,  they  are  entitled 
to  notice  of  application  to  amend  the  record  for  the  purpose  of  correcting  the 
description.''^ 

2.  Declaration  and  Notice  as  Process.  There  must  be  a  service  of  the  notice 
required  by  statute,^^  and  of  a  copy  of  the  declaration,®^  which  has  been  held 


46  Miss.  378.  Compare  Karns  v.  Tanner,  74 
Pa.  St.  339. 

On  the  death  of  a  tenant  in  tai-l  the  chil- 
dren and  next  heir  in  tail  may  be  substituted. 
Shoemaker  v.  Huffnagle,  4  Watts  &  S.  (Pa.) 
437. 

Residuary  devisee  may  be  substituted. 
Robb  X).  Simpson,  2  Wkly.  Notes  Cas.  (Pa.) 
68. 

64.  Trask  v.  Trask,  78  Me.  103,  3  Atl.  37. 

65.  Alden  v.  Grove,  18  Pa.  St.  377. 

66.  Bullion  Min.  Co.  y.  Croesus  Gold,  etc., 
Min.  Co.,  2  Nev.  168,  90  Am.  Dec.  526. 

67.  Dillon  v.  Dougherty,  2  Grant  (Pa.) 
99. 

68.  Barrett  i\-  Birge,  50  Cal.  655.  Com- 
pare Richards  v.  Smith,  98  N.  C.  509,  4  S.  E. 
625. 

69.  Hook  %\  Hook,  15  Phila.  (Pa.)  631. 

70.  Reese  v.  Reaves,  131  Ala.  195,  31  So. 
447. 

71.  Boyer  x.  Smith,  5  Watts  (Pa.)  55.  But 
see  Bellas  v.  Houtz,  8  Watts  (Pa.)  373. 

72.  Process  generally  see  Pbocess. 

73.  Pleak  v.  Chambers,  5  Dana  (Ky.)  00. 
But  see  Cooper  r.  Hughes,  39  N.  J.  L.  445, 
holding  that  under  the  ejectment  act  service 
upon  the  tenant  in  possession  was  not  neces- 
sary. 

Service  on  a  tenant  whose  lease  has  ex- 
pired is  good,  where  the  tenant  is  still  in  pos- 
session.   Losee  v.  McFarland,  86  Pa.  St.  33. 

74.  Dunn  v.  Dyson,  22  Ga.  572. 

75.  Morgan  v.  Burnett,  18  Ohio  535;  New- 
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man  v.  Cincinnati,  18  Ohio  323.  But  see 
Staffan  v.  Zeust,  10  App.  Cas.  (D.  C.)  200. 
construing  D.  C.  Rev.  St.  §  787. 

76.  Stellmacher  v.  Kloepping,  36  N.  J.  L. 
176. 

77.  Erskine  v.  Adams,  9  Pa.  Dist.  444,  24 
Pa.  Co.  Ct.  382. 

78.  Holmes  v.  Grabeel,  81  Fed.  145. 

79.  Duff  V.  Patterson,  173  Pa.  St.  153,  33 
Atl.  1026. 

80.  O'Donnell  v.  Howes,  27  111.  510;  Lytle 
V.  Fenn,  15  Fed.  Cas.  No.  8,651,  3  McLean 
411. 

Notice  in  ejectment  is  in  the  nature  of 
process  and  cannot  be  aided  by  any  statement 
of  the  person  serving  the  declaration  or  by 
defendants  appearing  and  excepting,  unless 
they  also  enter  into  the  common  rule.  Craig 
V.  Clarke,  3  A.  K.  Marsh.  (Ky.)  252. 

The  notice  should  be  read  or  its  contents 
explained  to  the  person  to  whom  it  is  deliv- 
ered, or  such  person  should  be  informed  of 
the  intent  and  meaning  of  the  service.  Auten 
V.  Fen,  10  N.  J.  L.  237. 

The  notice  should  name  the  tenants.  Lytle 
v.  Fenn,  15  Fed.  Cas.  No.  8,651,  3  McLean 
411. 

81.  Illinois. —  O'Donnell  v.  Howes,  27  111. 
510. 

Kentucky. —  Wharton  v.  Clay,  4  Bibb  167. 
Maryland. —  Spurrier  v.  Yieldhall,  2  Harr. 
&  M.  173. 

North  Carolina. —  Bledsoe  v.  Wilson,  13 
N.  C.  314. 
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sufficient  to  bring  defendant  into  court  without  any  other  notice  of  the  institution 
of  the  suit.^ 

3.  Affidavit  of  Service.  An  affidavit  of  service  was  necessary  at  common 
law,^  and  has  in  some  cases  been  required  by  statute,^  while  in  other  jurisdictions 
it  need  not  be  made.^^  The  affidavit  may  be  tiled  nuno  pro  tunc.^^  And  where 
it  has  been  filed  it  may  be  shown  to  be  untrue.^^ 

E.  EstPepement.  Writs  of  estrepement  are  means  of  preserving  property 
in  litigation  from  spoil  or  injury  until  the  rights  to  it  can  be  settled,  and  it  has 
been  declared  that  statutes  authorizing  such  writs  are  only  declaratory  of  the 
common-law  authority  of  the  courts  and  were  passed  because  this  power  was  not 
exercised  as  fully  as  it  should  have  been.^^  Such  a  writ  is  not  granted  as  of 
course,  but  will  be  granted  on  motion  supported  on  affidavit,^^  and  may  be  dis- 
solved with  or  without  terms  or  on  giving  bond.^^ 


Tennessee. —  Collins  v.  Legg,  1  Lea  120 ; 
Cravins  v.  Armour,  6  Yerg.  467. 

United  States. —  West  v.  Talman,  29  Fed. 
Cas.  No.  17,426,  4  Wash.  200. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  148. 

Sufficiency  of  service  see  the  following 
cases : 

Illinois. —  Bletch  r.  Johnson,  35  111.  542. 
Kentucky. —  Clay  f.  Woods,  1  A.  K.  Marsh. 
152. 

New  York. —  Livingston  v.  Hicks,  1  How. 
Pr.  224;  Evans  r.  Moran,  12  Wend.  180; 
Jackson  v.  Stiles,  1  Cow.  222. 

United  States. —  Kibbe  r.  Benson,  17  Wall. 
624,  21  L.  ed.  741;  Campbell  r.  Harper,  4  Fed. 
Cas.  No.  2,360,  3  Wash.  356. 

England. —  Clinton  v.  Wales,  2  Jur.  N.  S. 
1096,  5  Wkly.  Rep.  113;  Fothergill  v.  White, 
14  L.  T.  Rep.  N.  S.  768;  Doe  v.  Roe,  11 
M.  &  W.  77. 

Canada. —  Doe  r.  Roe,  6  N.  Brunsw.  585 ; 
Doe  f.  Roe,  4  N.  Brunsw.  169;  Doe  v.  Fen,  3 
N.  Brunsw.  458;  Doe  v.  Roe,  2  N.  Brunsw. 
526;  Doe  v.  Roe,  3  U.  C.  Q.  B.  127;  Doe  v. 
Roe,  5  U.  C.  Q.  B.  0.  S.  483;  Doe  v.  Roe, 
Taylor  (U.  C.)  350. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  148. 

Service  of  a  declaration  upon  the  secretary 
of  a  railroad  company  has  been  held  good, 
under  8  &  9  Vict.  c.  16,  §  135,  in  ejectment 
against  the  company.  Doe  v.  Roe,  16  L.  J. 
Exch.  273,  16  M.  &  W.  98. 

That  service  was  made  by  the  lessor  of 
plaintiff  is  not  ground  for  setting  aside  a 
judgment  bv  default.  Auten  v.  Fen,  10 
N.  J.  L.  237.*^ 

Where  all  the  defendants  reside  in  the 
same  house  a  delivery  of  one  copy  of  the 
declaration  has  been  held  sufficient.  Camp- 
bell V.  Harper,  4  Fed.  Cas.  No.  2,360,  3  Wash. 
356. 

Where  the  declaration  is  served  on  the  wife 

of  defendant  on  the  premises  a  rule  to  ap- 
pear and  plead  may  be  ordered.  Jackson  v. 
Salisbury,  3  Wend.  (N.  Y.)  430. 

A  declaration  is  not  process  so  that  it  may 
be  filed  in  vacation  time,  under  an  act  de- 
claring that  every  court  of  record  shall  al- 
ways be  open  for  the  issuing  and  return  of 
process  (Knapp  v.  Pults,  3  How.  Pr.  (N.  Y.) 
53,  construing  Judiciary  Act,  §  57)  ;  nor  is 
it  process  within  the  meaning  of  a  statute  re- 
quiring process  to  be  made  returnable  within 


the  first  two  weeks  of  the  term  (Borst  v. 
Griffin  5  Wend.  (N.  Y.)  84). 

The  copy  served  need  not  contain  a  file- 
mark  nor  have  indorsed  on  it  the  date  of 
service.    Hunt  v.  O'Neill,  44  N.  J.  L.  564. 

The  declaration  and  notice  should  be  no- 
ticed on  the  record  at  the  term  it  is  return- 
able. Stair  V.  Pickett,  3  A.  K.  Marsh.  (Ky.) 
551.    And  see  Fry  v.  Smith,  2  Dana  (Ky.)  38. 

The  return  of  service  should  show  when 
service  was  made.  Bletch  v.  Johnson,  35  111.. 
542. 

There  may  be  a  waiver  by  defendant  of 
irregularities  in  connection  with  service. 
Buckner  v.  Pope,  1  B.  Mon.  (Ky.)  163.  And 
see  Fuller  v.  Wadsworth,  24  N.  C.  263,  38 
Am.  Dec.  692. 

82.  Cruise  v.  Riddle,  21  Ala.  791;  Breeding 
V.  Taylor,  6  B.  Mon.  (Ky.)  62. 

83.  Williams  v.  Doe,  1  Sm.  &  M.  (Miss.) 
559;  Moyers  r.  Brown,  10  Humphr.  (Tenn. ) 
77. 

Forms  of  affidavit  see  Adams  Ejectm.  487, 
etc. 

For  sufficiency  of  affidavit  see  Doe  v.  Roe, 
6  M.  &  G.  273,  6  Scott  N.  R.  961,  40  E.  C.  L. 
273;  Doe  v.  Roe,  4  N.  Brunsw.  360;  Doe  v. 
Roe,  5  U.  C.  Q.  B.  319. 

84.  O'Donnell  v.  Howes,  27  111.  510;  Bolard 
V.  Mason,  66  Pa.  St.  138. 

A  sheriff's  return  is  not  sufficient  where 
the  statute  requires  an  affidavit  that  the 
declaration  and  notice  to  appear  and  plead 
have  been  served.  O'Donnell  v.  Howes,  27  111. 
510. 

Sufficiency  of  affidavit  see  Ely  r.  Fen,  12 
N.  J.  L.  321;  Auten  v.  Fen,  10  N.  J.  L.  237. 

85.  Williams  v.  Doe,  1  Sm.  &  M.  (Miss.) 
559. 

An  affidavit  has  been  held  unnecessary  in 
a  federal  court,  where  the  service  is  made  by 
an  officer  of  the  court.  Campbell  r.  Harper, 
4  Fed.  Cas.  No.  2,360,  3  Wash.  356. 

The  sheriff's  return  of  declaration  has  been 
held  sufficient  in  Tennessee.  Moyers  v.  Brown, 
10  Humphr.  (Tenn.)  77. 

86.  Stellmacher  v.  Kloepping,  36  N.  J.  L. 
176. 

87.  Stewart  v.  Camden,  etc.,  R.  Co.,  33 
N.  J.  L.  115. 

88.  Byrne  v.  Boyle,  37  Pa.  St.  260. 

89.  Higgins  v.  Roe,  3  Harr.  (Del.)  49. 

90.  Byrne  v.  Boyle,  37  Pa.  St.  260. 
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F.  Injunction  ^1  or  Order  to  Stay  Waste.^^  In  some  jurisdictions  a  plaintiff 
may  obtain  an  injunction  or  order  to  stay  waste  during  the  pendency  of  the  action.®^ 

G.  Surveys.  Kules  to  lay  down  pretensions  require  notice  to  the  other 
party  ®^  or  his  attorney .^^  This  requires  notice  of  the  running  of  all  lines  material 
to  the  dispute,  whether  the  main  lines  or  lines  of  illustration,  if  they  are  laid 
down  on  the  plots.^^  The  duty  of  the  surveyor^'  in  such  a  case  is  to  plot  such 
natural  or  other  objects  as  are  necessary  to  be  proved  or  referred  to  at  the  trial 
in  locating  the  lines.^  Again  a  defendant  who  claims  under  tlie  same  survey  as 
plaintiff  cannot  object  to  such  survey.^^  And  where  a  deposition  contains  a 
reference  to  lines  run  and  surveys  made,  and  there  is  annexed  thereto  a  draft 
which  does  not  embrace  all  these  lines  and  surveys,  but  only  those  of  the  tract  in 
dispute,  it  is  sufficient  if  defendant  is  present  to  cross-examine  and  does  not  ask 
for  any  other  or  further  draft.^  A  return  of  a  ^wxn^"^'  \%  j^^rima  facie  evidence  of 
a  survey  on  the  ground,  and  no  legitimate  inference  can  be  drawn  from  the  fact 
that  the  deputy  surveyor  was  not  called  as  a  witness  to  prove  the  fact.^  A  plain- 
tiff cannot,  however,  avail  himself  of  a  survey  not  set  up  in  his  bill  or  relied  on  as 
confirming  his  title.^  And  the  court  should  under  the  Maryland  code^  refuse  to 
issue  an  order  for  a  resurvey  where  both  parties  claim  through  a  common  source.^ 

H.  Notice  of  Pendency  of  Proceedings.  A  notice  of  lis  pendens  is 
unnecessary  even  as  against  a  \f\xYc\\2i?>Qv  jpendente  lite.^ 

V.  PLEADING.' 

A.  Declaration,  Complaint,  or  Petition  —  l.  form  and  Requisites  in  General 
—  a.  Form,  Necessity,  and  Filing.^    To  support  a  judgment  for  plaintiff"  it  is 


A  court  of  common  pleas  may  dissolve  the 
writ  in  Pennsylvania  and  may  require  bond. 
Prescott  V.  Adams,  89  Fed.  474,  32  C.  C.  A. 
255,  construing  the  act  of  May  4,  1852  (Pub. 
Laws,  p.  584,  §  2)  and  the  act  of  March  29, 
1822  (7  Smith  Laws,  p.  520,  §  2). 

It  will  not  be  dissolved  except  under  very 
special  circumstances.  Hough  v.  Kulp,  24 
Pa.  Co.  Ct.  563. 

Plaintiff  may  recover  directly  on  the  bond 
where  he  recovers  in  the  action.  Prescott  v. 
Adams,  89  Fed.  474,  32  C.  C.  A.  255. 

91.  Injunction  generally  see  Injunctions. 

92.  Waste  generally  see  Waste. 

93.  Natoma  Water,  etc.,  Co.  v.  Clarkin,  14 
Cal.  544;  Bush  v.  Phillips,  3  Wend.  (N.  Y.) 
428;  Piemer  v.  Johnke,  37  Wis.  258. 

On  an  ex  parte  application  the  order  may 
be  granted.  People  v.  Alberty,  11  Wend. 
(N.  Y.)  160. 

Revocation  of  the  injunction  is  justified  by 
an  abuse  of  process  on  the  part  of  plaintiff 
in  the  cutting  by  him  of  a  great  quantity  of 
timber  for  the  purpose  of  removing  the  same. 
Haight  f.  Lucia,  36  Wis.  355. 

In  Indiana  unless  there  is  a  prayer  for  a 
temporary  injunction  in  the  complaint  it  is  er- 
ror to  grant  one,  in  the  absence  of  a  statutory 
provision.   Miller  v.  Shriner,  86  Ind.  493. 

In  North  Carolina  it  has  been  held  that  an 
injunction  does  not  lie  to  restrain  defendant 
from  enjoying  the  fruits  of  his  possession  and 
claim  of  title,  especially  where  it  does  not 
appear  that  plaintiff  will  lose  the  fruits  of 
his  recovery  if  he  establishes  title.  Baldwin 
V.  York,  71  N.  C.  463. 

94.  Cann  v.  Thompson,  5  Harr.  (Del.) 
398;  Short  v.  Cummins,  5  Harr.  (Del.)  261. 
And  see  Brown  v.  Anderson,  90  Ind.  93. 

[IV,  F] 


Notice  of  regular  adjournments  must  be 
taken  by  the  parties.  Cann  v.  Thompson,  5 
Harr.  (Del.)  398.  And  see  Orr  v.  Hollidays, 
9  B.  Mon.  (Ky.)  59. 

Postponement  without  costs. — Where  a  sur- 
vey is  necessary  it  has  been  decided  that  the 
trial  should  be  postponed  without  costs  until 
it  is  made.  Gourdine  v.  Theus,  2  Brev. 
( S  C  )  35 

95.  "Kolb  f.  Jones,  62  S.  C.  193,  40  S.  E. 
168. 

96.  Short  V.  Cummins,  5  Harr.  (Del.)  261, 
262. 

97.  The  surveyor  and  chain  carriers  should 
be  sworn  on  the  execution  of  such  a  rule. 
Short  V.  Cummins,  5  Harr.  (Del.)  261. 

98.  McNamee  v.  Towsend,  3  Harr.  (Del.) 
88.  Compare  Stripling  v.  Davis,  28  Ga.  465; 
Spears  r.  Burton,  31  Miss.  547. 

The  fact,  however,  that  there  is  not  a 
proper  and  official  execution  of  an  order  of 
survey  will  not  defeat  a  recovery  by  plaintiff 
where  he  is  otherwise  entitled  to  recover. 
Campbell  f.  Hughes,  12  W.  Va.  183. 

99.  Powers  v.  McFerran.  2  Serg.  &  K, 
(Pa.)  44. 

1.  Smav  r.  Smith,  1  Penr.  &  W.  (Pa.)  1. 

2.  McCall  r.  Barnheart,  2  Watts  (Pa.) 
112.  Compare  Bellas  v.  Levan,  4  Watts  (Pa.) 
294. 

3.  Anderson  v.  Gore,  2  Lift.  (Ky.)  27. 

4.  Md.  Code,  art.  75,  §  78. 

5.  Kelso  V.  Stigar.  75  Md.  376,  24  Atl. 
18. 

6.  Sheridan  v.  Andrews,  49  N.  Y.  478  ire- 
versing  3  Lans.  129]. 

7.  Pleading  generally  see  Pleading. 

8.  For  forms  of  original  writ,  complaint, 
declaration,  or  petition  see  Adams  Ejectm. 
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essential  that  a  declaration  or  complaint  should  be  filed. ^  Each  paragraph  of  a 
declaration  should  be  perfect  and  complete  within  itself,  and  defective  allegations 
in  one  paragraph  cannot  be  aided  by  reference  to  another  paragraph,^^  nor  can  a 
complaint  which  fails  to  state  a  cause  of  action  be  aided  by  allegations  in  the 
answer.^^  Where  a  petition  alleged  actual  possession  in  one  of  several  plaintiffs 
the  fact  that  the  petition  contained  a  prayer  that  the  title  to  the  property  be 
decreed  in  one  of  the  complainants  is  not  a  matter  to  which  defendant  can 
properly  object  or  in  whicli  lie  has  any  interest.^^ 

b.  Requisites  and  Sufficiency  in  General.  Whether  the  action  be  at  common 
law  or  under  the  statute/^  the  complaint  should  allege  that  plaintiff  was  in  posses- 
sion of  the  premises  sued  for,  witli  their  description,  and  that  defendant  entered 
thereon  and  unlawfully  detains  and  withholds  the  same.^^  And  a  petition  alleg- 
ing that  defendant  is  in  possession  of  the  premises  and  that  plaintiff  is  legally 
entitled  to  the  same  is  held  sufficient.^''  The  allegation  that  plaintiff  is  entitled  to 
possession  and  defendant  unlawfully  keeps  the  plaintiff  out  need  not  be  made  in 
the  words  of  the  statute  it  being  sufficient  if  words  of  similar  import  are  used.^^ 


483  et  seq. ;  Martin  Civ.  Proc.  379  et  seq. ; 
Stephen  PI.  33;  Tidd  App.  720;,  San  Fran- 
cisco V.  Sullivan,  50  Cal.  603,  605 ;  Hotchkiss 
V.  Butler,  18  Conn.  287;  Austin  r.  Jones,  47 
Kan.  565,  566,  28  Pac.  621;  Walter  v.  Lock- 
M'ood,  23  Barb.  (N.  Y.)  228;  Brvan  r.  Spivey, 
1Q6  N.  C.  95,  97,  11  S.  E.  510;  Galliopolis  Tp. 
First  Presb.  Soc.  v.  Smithers,  12  Ohio  St. 
248,  249;  Boyd  v.  Cowan,  4  Dall.  (Pa.)  138, 
139,  1  L.  ed.  774  [quoting  Jacob  L.  Diet.]  ; 
McAbee  v,  Harrison,  50  S.  C.  39,  27  S.  E. 
539;  Columbia  Water  Power  Co.  r.  Columbia 
Land,  etc.,  Co.,  42  S.  C.  488,  490,  20  S.  E. 
378,  540;  Kemble  v.  Herndon,  28  W.  Va. 
524,  525;  Wetmore  v.  Rvmer,  169  U.  S.  115, 
123,  18  S.  Ct.  293,  42  L."ed.  682. 

9.  Wallace  f.  Elder,  5  Serg.  &  Pv.  (Pa.) 
143. 

Time  of  filing. —  The  declaration  should  be 
filed  and  entered  on  the  records  at  the  term 
defendant  is  warned  to  appear.  Sliger  r. 
Grants,  7  T.  B.  Mon.  (Ky.)  406. 

10.  Although  under  a  statute  recovery 
may  be  had  in  an  action  for  two  separate 
and  distinct  parcels  of  land,  when  the  causes 
of  action  affect  all  the  parties  to  the  action 
and  do  not  require  separate  places  of  trial, 
yet  when  the  causes  of  action  are  thus  united 
they  must  be  separately  stated.  Boles  v. 
Cohen,  15  Cal.  150. 

Where  equitable  interposition  is  sought  for, 
the  grounds  therefor  should  be  stated  sub- 
sequently to  and  distinct  from  those  on  which 
the  judgment  at  law  is  sought.  Natoma 
Water,  etc.,  Co.  v.  Clarkin,  14  Cal.  544. 

11.  McCarnan  v.  Cochran,  57  Ind.  166. 

12.  Wisconsin  Lakes  Ice,  etc.,  Co.  v.  Pike, 
etc..  Lakes  Ice  Co.,  115  Wis.  377,  91  N.  W. 
988. 

13.  Hale  v.  Morgan,  (Tenn.  Ch.  App.  1900) 
€3  S.  W.  506. 

14.  Greer  t\  Mezes,  24  How.  (U.  S.)  268, 
16  L.  ed.  661,  where  it  is  said  that  the  prin- 
ciples of  pleading  and  practice  which  have 
been  established  by  the  courts  of  common 
law  were  not  changed  by  the  mode  of  insti- 
tuting an  action  of  ejectment  by  petition  and 
summons. 

15.  Bush  V.  Glover,  47  Ala.  167. 


Sufficient  complaint. —  A  complaint  which 
alleges  the  character  of  the  estate  which 
plaintiff  has  in  the  premises,  that  defendant 
entered  and  ousted  him,  and  that  the  latter 
withholds  the  possession  thereof  (Brown  v. 
Martin,  25  Cal.  82;  Coryell  v.  Cain,  16  Cal. 
567;  Boles  v.  Weifenback,  15  Cal.  144; 
Rhoades  v.  Higbee,  21  Colo.  88,  39  Pac.  1099; 
McClane  r.  White,  5  Minn.  178;  Helena  First 
Nat.  Bank  v.  Roberts,  9  Mont.  323,  23  Pac. 
718;  Billings  v.  Sanderson,  8  Mont.  201,  19 
Pac.  307;  Richards  v.  Crews,  16  Oreg.  58.  16 
Pac.  925;  Brady  v.  Kreuger,  8  S.  D.  464,  66 
N.  W.  1083,  59  Am.  St.  Rep.  771)  wrongfully 
or  unlawfully  (Garrison  v.  Sampson,  15  Cal. 
93;  McClane  v.  White,  5  Minn.  178;  Rich- 
ards V.  Crews,  16  Oreg.  58,  16  Pac.  925 ;  Lewis 
V.  St.  Paul,  etc.,  R.  Co.,  5  S.  D.  148,  58  N.  W. 
580)  is  sufficient.  So  it  may  be  sufficient 
where  it  states  the  interest  which  plainfiflF 
has  in  the  premises  described  and  the  fact 
that  he  is  entitled  to  possession  thereof, 
which  defendant  withholds  (Hihn  v.  Mangen- 
berg,  89  Cal.  268,  26  Pac.  968;  Keller  v. 
Ruiz  de  Ocana,  48  Cal.  638;  Northern  Pac. 
R.  Co.  V.  Lilly,  6  Mont.  65,  9  Pac.  116; 
Maudlin  v.  Ball,  5  Mont.  96,  1  Pac.  409 ;  Mc- 
Cauley  r.  Gilmer,  2  Mont.  202;  Sanders  v. 
Leavy,  16  How.  Pr.  (N.  Y.)  308.  See  Ander- 
son V.  Proctor  Coal  Co.,  74  S.  W.  717,  25 
Ky.  L.  Rep.  130;  Leprell  v.  Kleinschmidt, 
112  N.  Y.  364,  19  N.  E.  812)  unlawfully  or 
wrongfully  (Payne  v.  Treadwell,  16  Cal.  220; 
Hensley  v.  Breeding,  7  Ky.  L.  Rep.  604; 
Merrill  v.  Bearing,  22  Minn.  376;  Wells  v. 
Masterson,  6  Minn.  566;  Garner  v.  Manhat- 
tan Bldg.  Assoc.,  6  Duer  (N.  Y.)  539;  Al- 
vord  V.  Hetsel,  2  How.  Pr.  N.  S.  (N.  Y.)  88; 
People  i\  New  York,  17  How.  Pr.  (N.  Y.) 
56;  Ensign  v.  Sherman,  13  How.  Pr.  (N.  Y.) 
35;  W^arner  v.  Nelligar,  12  How.  Pr.  (N.  Y.) 
402 ) .  In  North  Carolina  such  a  complaint 
concluding  with  a  demand  for  judgment,  for 
possession,  for  damages  for  withholding  the 
same,  and  for  costs  is  sufficient  under  the 
code,    Johnston  v.  Pate,  83  N.  C.  110. 

16.  Alexander  r.  Campbell,  74  Mo.  142. 

17.  Swaynie  v.  Vess,  91  Ind.  584:  Dunn  v. 
Remington,  9  Nebr.  82,  2  N.  W.  230. 

[V.  A,  1,  b] 
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And  it  has  been  decided  that  it  is  unnecessary  to  demand  seizin  and  possession  in 
the  conchision.^^  ]^or  need  plaintiff's  deed  be  set  out  in  the  complaint  by  copy 
or  otherwise.^^  So  an  allegation  that  plaintiff  is  suing  for  the  use  of  another  may 
be  considered  as  surplusage.^^  Again,  although  by  statute  all  distinctions  between 
legal  and  equitable  actions  may  be  abolished,  yet  a  party  who  seeks  relief  on  a 
merely  equitable  title  against  a  legal  title  must  in  his  pleadings,  whether  he  is 
plaintiff  or  defendant,  set  forth  such  a  state  of  facts  as  would  have  entitled  him 
to  the  relief  he  seeks  under  the  old  form  of  proceedings.^^  And  in  an  action  by 
one  who  contracted  to  sell  land  and  received  the  purchase-money,  the  contract 
being  rescinded,  repayment  or  tender  of  the  amount  should  be  alleged  in  tlie 
complain  t.^^ 

e.  Joinder,  Misjoinder,  and  Duplicity .^^  Where  causes  are  joined  in  a  com- 
plaint they  should  be  consistent  and  affect  all  the  parties  to  the  action.^*  A 
declaration  which  contains  but  one  count  for  several  distinct  parcels  of  land  is 
not  bad  for  duplicity. In  order  to  make  a  complaint  multifarious  the  count 
which  is  claimed  to  be  improperly  joined  must  set  out  a  good  cause  of  action. 
And  it  has  been  decided  that  where  a  declaration  contains  two  counts,  one  good 
and  the  other  defective,  there  may  be  a  recovery  on  the  good  count.^ 

2.  Description  of  Property  —  a.  Necessity  and  Sufficiency  of  —  (i)  In  Gen- 
eral. The  action  being  to  recover  possession  of  lands  the  petition,  complaint,  or 
declaration  should  so  describe  the  land^^  sued  for  that  in  the  event  of  a  recovery 
the  officer  executing  the  writ  of  possession  will  know  to  what  land  plaintiff  is 
entitled,  and  thus  be  enabled  to  effect  the  purpose  of  the  action. It  was  formerly 


The  word  "unlawfully"  need  not  be  used 
under  a  statute  which  provides  that  plaintiff 
shall  state  in  his  complaint  "  that  the  de- 
fendant unlawfully  keeps  him  out  of  posses- 
sion," an  equivalent  in  meaning  being  suffi- 
cient.   Smith  V.  Kyler,  74  Ind.  575. 

18.  Cone  v.  Cone,  1  Day  (Conn.)  134. 
Compare  Porter  v.  Warner,  1  Root  (Conn.) 
438. 

19.  Lash  V.  Perry,  19  Ind.  322. 

20.  Caldwell  v.  Smith,  77  Ala.  157,  under 
the  Alabama  code. 

21.  Maguire  v.  Vice,  20  Mo.  429.  Com- 
pare Guyol  V.  Chouteau,  19  Mo.  546. 

Where  as  an  incident  to  recovery  of  real 
estate  plaintiff  seeks  to  have  an  alleged  mis- 
take in  one  of  his  title  papers  corrected,  a 
demurrer  to  the  complaint  is  properly  over- 
ruled, although  the  allegations  in  regard  to 
the  mistake  are  clearly  defective  and  insuffi- 
cient, as  a  motion  to  strike  out  or  to  make 
such  allegations  more  specific  is  the  proper 
procedure.    Smith  v.  Kyler,  74  Ind.  575. 

22.  Bohall  v.  Diller,  41  Cal.  532. 

23.  Joinder  of  causes  of  action  and  con- 
solidation see  supra,  II,  I. 

Joinder  of  plaintiffs  see  supra,  IV,  C,  2,  c. 
Joinder  of  defendants  see  supra,  IV,  C,  3, 
a,  (II)  ;  IV,  C,  3,  b;  IV,  C,  3,  e,  (i). 

24.  Porter  v.  International  Bridge  Co.,  45 
N.  Y.  App.  Div.  416,  60  N.  Y.  Suppl.  819. 

25.  Hotchkiss  v.  Butler,  18  Conn.  287. 

26.  Hiles  v.  Johnson,  67  Wis.  517,  30  N.  W. 
721.  See  also  Thames  v.  Jones,  97  N.  C.  121, 
1  S.  E.  692;  Welsh  v.  Chicago,  etc.,  R.  Co.,  34 
Wis.  494. 

27.  Bevans  v.  Taylor,  7  Harr.  &  J.  (Md.) 
1.  See  also  Ocheltree  v.  McClung,  7  W.  Va. 
232. 

Surplusage. —  Where  in  ejectment  for  non- 
[V,  A,  1,  b] 


payment  of  the  purchase-price  under  contract 
of  sale,  the  complaint  states  facts  constitut- 
ing a  cause  of  action,  it  is  not  demurrable  be- 
cause other  facts  which  give  defendant  an 
opportunity  to  redeem  and  to  avoid  the  effect 
of  a  judgment  of  restitution  by  complying 
with  the  contract  are  also  stated  therein. 
Kerns  v.  Dean,  77  Cal.  555,  19  Pac.  817. 

28.  There  should  be  a  description  of  the 
premises  sought  to  be  recovered.  Goodwin  r. 
Forman,  114  Ala.  489,  21  So.  946;  Russell  /  . 
Fee,  1  Browne  (Pa.)  194. 

29.  A Za&ama.— Griffin  v.  Hall,  111  Ala. 
601,  20  So.  485;  Tennessee,  etc.,  R.  Co.  v.  East 
Alabama  R.  Co.,  75  Ala.  516,  51  Am.  Rep, 
475. 

Colorado. —  Bay  State  Min.,  etc.,  Co.  /■. 
Jackson,  27  Colo.  139,  60  Pac.  573. 

Georgia. —  Harwell  v.  Foster,  97  Ga.  264. 
22  S.  E.  994. 

Indiana. —  Lenninger  v.  Wenrick,  98  Ind. 
596;  College  Corner,  etc..  Gravel  Road  Co.  r. 
Moss,  92  Ind.  119;  Jolly  t\  Ghering,  40  Ind. 
139 ;  Harrison,  etc..  Turnpike  Co.  v.  Roberts. 
33  Ind.  246. 

Maryland. — Fenwick  v.  Floyd,  1  Harr.  &  G, 
172. 

Massachusetts. —  Rochester  Proprietors  r. 
Hammond,  Quincy  159. 

Michigan. —  White  v.  Hapeman,  43  Mich. 
267,  5  N.  W.  313,  38  Am.  Rep.  178. 

Missouri. —  Livingston  County  v.  Morris,  7 1 
Mo.  603. 

Montana. —  Tracy  v.  Harmon,  17  Mont.  465. 
43  Pac.  500. 

NeiD  York. —  Rowland  v.  Miller,  60  N.  Y. 
Super.  Ct.  399,  18  N.  Y.  Suppl.  205,  22  N.  Y. 
Civ.  Proc.  25. 

Utah. —  Darger  v.  Le  Sieur,  9  Utah  192,  33- 
Pac.  701. 


EJECTMENT 


[15  Cye.]  98 


necessary  to  describe  the  premises  with  great  accurac}^  but  under  later  deci- 
sions the  rule  was  relaxed  and  less  certainty  was  required,^*^  it  being  declared 
sufficient  to  give  a  general  description,^^  or  to  describe  them  with  "  reasonable 
certainty,"  ^  or  "  convenient  certainty,"  ^  or  "  common  certainty,"  ^  or  so  that 
the  land  can  be  identified  with  the  description  in  the  complaint.^^  If  tlie  com- 
plaint describes  the  premises  without  apparent  uncertainty  it  will  be  sufficient  on 
demurrer,  as  the  court  will  not  indulge  in  conjecture  for  the  purpose  of  making 
doubtful  or  equivocal  that  which  seems  to  be  definite.^^  Where  the  premises  are 
otherwise  sufficiently  described  it  is  not  necessary  to  designate  the  quantity ; 
nor  in  such  a  case  will  a  reference  to  a  record  of  petition  in  a  public  office 
invalidate  the  declaration,^^  or  a  subsequent  erroneous  addition  to  the  description.^^ 
And  if  from  the  description  the  court  can  judicially  know  that  the  land  is  in  a 
certain  county  the  complaint  will  be  good  in  this  regard  so  as  to  give  the  court 
jurisdiction."^  Where,  however,  the  action  is  under  the  statute  and  partakes  of 
the  nature  of  a  real  action  and  judgment  on  the  merits  is  conclusive  of  title 
])etween  the  parties  and  their  heirs  and  assigns,  greater  accuracy  is  required  than  in 
the  action  at  common  law.^^  Again  it  is  decided  that  before  plaintiif  can  recover 
h6  must  prove  the  identity  of  the  land  claimed  so  far  as  the  exterior  boundaries 
are  concerned.'^^  And  where  defendant  is  in  doubt  for  what  property  plaintiff 
means  to  proceed  the  latter  may  be  compelled  by  rule  to  specify  the  premises 
sought  to  be  recovered.^^ 

(ii)  Sufficient  Particular  Descriptions.  The  premises  may  be  suffi- 
ciently described  by  a  particular  name  by  which  they  are  known      by  their 


Virginia. —  Hitchcox  v.  Rawson,  14  Gratt. 
526. 

West  Virginia. —  Postlewaite  v.  Wise,  17 
W.  Va.  1. 

Wisconsin. —  Orton  v.  Noonan,  18  Wis. 
447. 

England. —  See  Doe  v.  Bath,  3  L.  J.  K.  B. 
48.  2  N.  &  M.  440,  28  E.  C.  L.  580. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  158. 

30.  Barclay  v.  Howell,  6  Pet.  (U.  S.)  498, 
8  L.  ed.  477.'  See  Talbot  v.  Wheeler,  4  Day 
(Conn.)  448. 

Mere  matter  of  description  need  not  be 
averred  with  the  certainty  and  positiveness 
required  in  pleading  the  material  facts  con- 
stituting the  cause  of  action.  May  v.  First 
Div.  St.  Paul,  etc.,  R.  Co.,  26  Minn.  74,  1 
N.  W.  584. 

31.  Barclay  r.  Howell,  6  Pet.  (U.  S.)  498, 
8  L.  ed.  477."  See  also  Munson  r.  Munson,  30 
Conn.  425. 

32.  Leary  v.  Langsdale,  35  Ind.  74. 

33.  Smith  v.  Cox,  6  Heisk.  (Tenn.)  462. 

In  determining  what  is  "  convenient  cer- 
tainty" as  used  in  a  statute  requiring  such 
a  description  the  strict  rules  of  the  common 
law  should  not  be  applied,  but  the  certainty 
should  be  such  as  in  the  usual  sense  of  the 
word  is  convenient.  Kemble  i'.  Herndon,  28 
W.  Va.  524. 

34.  Barley  v.  Roosa,  13  N.  Y.  Suppl.  209, 
20  N.  Y.  Civ.  Proc.  113. 

35.  Colorado. —  Bay  State  Min.,  etc.,  Co.  v. 
Jackson,  27  Colo.  139,  60  Pac.  573. 

Florida. —  Buesing  v.  Forbes,  33  Fla.  495, 
15  So.  209. 

Indiana. —  Indianapolis  Mfg.,  etc.,  Union 
r.  Cleveland,  etc.,  R.  Co.,  45  Ind.  281. 

Kentucky.—  Howard  v.  Lock,  22  S.  W.  332, 
15  Ky.  L.  Rep.  154. 

Missouri. —  Newman  v.  Lawless,  6  Mo.  279. 


West  Virginia. —  Clerc  v.  Greer,  49  W.  Va. 
102,  38  S.  E.  485. 

United  States.— B\diC\i  v.  Black,  74  Fed. 
978. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  158 
et  seq. 

36.  Railsback  v.  Walke,  81  Ind.  409. 
Where  uncertainty  can  only  arise  upon 

proof  in  the  absence  of  proof  a  description 
will  not  be  presumed  uncertain.  Carpentier 
V.  Grant,  21  Cal.  140. 

37.  Griffeth  v.  Dobson,  3  Penr.  &  W.  (Pa.) 
228. 

38.  Bear  v.  Snyder,  11  Wend.  (N.  Y.)  592. 

39.  Brake  v.  Stewart,  88  Ind.  422. 

40.  Wilcox  V.  Moudy,  82  Ind.  219. 
Describing  land  as  situate  in  a  certain 

county  without  any  other  local  description, 
has  also  been  held  good  on  a  motion  in  arrest 
of  judgipent.  Doe  v.  Mew,  7  A.  &  E.  240,  2 
N.  &  P.  260,  W.  W.  &  D.  460,  34  E.  C.  L. 
143. 

Where  premises  were  described  as  being  in 
a  certain  parish  and  the  evidence  showed 
that  there  were  two  parishes  of  the  name 
given,  it  was  held  that  this  was  not  a  vari- 
ance.   Doe  V.  Harris,  5  M.  &  S.  326. 

Where  parishes  are  united  by  act  of  parlia- 
ment for  no  other  purpose  than  the  main- 
tenance of  their  poor,  it  is  a  misdescription 
to  describe  premises  as  situated  in  the  united 
parishes  when  they  are  actually  within  one 
of  them.  Goodtitle  v.  Lammiman,  2  Campb. 
274,  6  Esp.  128. 

41.  Davis  r.  Judge,  44  Vt.  500. 

42.  Holly  River  Coal  Co.  v.  Howell,  36 
W.  Va.  489,  15  S.  E.  214.  See  Stewart  v. 
Camden,  etc.,  R.  Co.,  33  N.  J.  L.  115. 

43.  Phillips  V.  Phillips,  21  N.  J.  L.  436. 

44.  Hildreth  v.  White,  66  Cal.  549,  6  Pac. 
454;   Castro  r.  Gill,  5  Cal.  40;   Fouke  V, 
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boundaries bj  number;*®  bj  the  lot  and  concession;"  or  by  sections  and  town- 
ships/^ Or  it  may  be  sufficient  to  describe  the  land  as  a  part  of  a  section/^  of  a 
certain  survey,^*^  or  of  a  lot  or  tract/^  although  in  such  case  the  description  should 
be  such  that  the  part  souglit  to  be  recovered  may  be  identified.^^  Again  a 
description  may  be  sufficient  to  identify  the  premises  where  they  are  described 
by  structures,  improvements,  or  other  physical  cliaracteristics,^^  or  by  reference 
to  a  map^*  or  to  a  document  describing  the  property,^^  or  by  quantity  in  connec- 
tion with  other  controlling  particulars.^^  And  the  word  "  tenement  is  held 
sufficiently  descriptive  of  land,  the  metes  and  bounds  being  given.^^ 


Kemp,  5  Harr.  &  J.  (Md.)  135;  Beard  r. 
Federy,  3  Wall.  (U.  S.)  478,  18  L.  ed. 
88. 

45.  California. —  Hihn  v.  Mangenberg,  89 
Cal.  268,  26  Pac.  968. 

Connecticut. — Wooster  v.  Butler,  13  Conn. 
309. 

Indiana. —  Brown  v.  Anderson,  90  Ind.  93. 
North  Carolina. —  Brown  v.  Coble,  76  N.  C. 
391. 

Pennsylvania. —  Hawn  v,  Norris,  4  Binn. 
77. 

Wisconsin. —  Ayers  v.  Reidel,  84  Wis.  276, 
54  N.  W.  588. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  160. 

Compare  Budd  v.  Bingham,  18  Barb.  (N.  Y.) 
494;  Rowland  v.  Miller,  60  N.  Y.  Super.  Ct. 
399,  18  N.  Y.  Suppl.  205,  22  N.  Y.  Civ.  Proc. 
25,  holding  that  under  the  description  in  this 
case  possession  could  not  be  delivered. 

A  description  which  calls  for  a  well  ascer- 
tained beginning  point  from  whence  the  land 
is  to  be  run  to  a  designated  monument  and 
then  giving  the  course  of  every  other  call  in 
the  description  is  sufficient.  Muir  v.  Mere- 
dith, 82  Cal.  19,  22  Pac.  1080.  See  also 
Sherman  v.  McCarthy,  57  Cal.  507. 

A  statute  providing  that  the  land  shall  be 
described  by  metes  and  bounds  is  directory 
merely,  the  object  being  to  enable  the  officer 
charged  with  the  execution  of  a  judgment  for 
possession  to  ascertain  the  locality  and  ex- 
tent of  the  property.  Beard  v.  Federy,  3 
Wall.  (U.  S.)  478,  18  L.  ed.  88.  See  also 
Whitney  v.  Buckman,  19  Cal.  300;  Doll  v. 
Feller,  16  Cal.  432. 

Where  there  is  nothing  to  control  the 
courses  and  distances,  no  monuments  being 
named  except  at  the  point  of  beginning,  the 
line  must  be  run  by  the  needle.  Brooks  v. 
Tyler,  2  Vt.  348. 

46.  As  where  the  land  is  located  in  a  city 
having  a  known  system  of  notation  regulated 
by  municipal  laws,  and  recognized  in  the 
transaction  of  regular  business  and  acted 
upon  by  everyone.  Baker  v.  Carrington,  34 
Misc.  (N.  Y.)  54,  68  N.  Y.  Suppl.  405; 
Flanigen  v.  Philadelphia,  51  Pa.  St.  491. 

47.  Doe  f.  Pickle,  1  U.  C.  Q.  B.  282. 

48.  Louis  V.  Giroir,  38  La.  Ann.  723. 

49.  Alalama. —  Rayburn  v.  Elrod,  43  Ala. 
700;  Sims  v.  Thompson,  30  Ala.  158. 

Florida.— Wade  v.  Doyle,  18  Fla.  630. 

Illinois. —  Job  v.  Tebbetts,  9  111.  143. 

Indiana. —  Barton  v.  Cridge,  145  Ind.  698, 
44  N.  E.  541;  Sphung  v.  Moore,  120  Ind. 
352,  22  N.  E.  319. 

Mississippi. —  Pickett  v.  Doe,  5  Sm.  &  M. 
470,  43  Am.  Dec.  523. 
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Nebraska. —  Mills  v.  Traver,  35  Nebr.  292, 
53  N.  W.  67. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  159 
et  seq. 

50.  Chaffin  v.  Fulkerson,  95  Ky.  277,  24 
S.  W.  1066,  15  Ky.  L.  Rep.  635.  See  also 
Lane  v.  Queen  City  Milling  Co.,  (Ark.  1899) 
50  S.  W.  274. 

51.  Combs  V.  Combs,  43  S.  W.  697,  19  Kv. 
L.  Rep.  1449;  Bear  v.  Snyder,  11  Wend. 
(N.  Y.)  592;  Speight  v.  Jenkins,  99  M.  C  . 
143,  5  S.  E.  385 ;  Johnson  v.  Nevill,  35  N.  C  . 
677.  See  also  Driver  v.  Board  of  Directors, 
70  Ark.  358,  68  S.  W.  26;  Carter  v.  Chatta- 
nooga, (Tenn.  Ch.  App.  1897)  48  S.  W.  117. 

52.  Georgia. —  Harwell  v.  Foster,  97  C-a. 
264,  22  S.  E.  994. 

Indiana. —  Boyer  v.  Robertson,  149  Ind.  74, 
48  N.  E.  7 ;  Roberts  v.  Lanam,  92  Ind.  380 ; 
Hammond   v.   Stoy,  85  Ind.  457;  Jolly 
Ghering,  40  Ind.  139;  Unversaw  V.  Myers,  37 
Ind.  487. 

Kentucky.— Smith,  v.  Price,  (1888)  7 
S.  W.  918. 

Maryland. —  Fenwick  v.  Floyd,  1  Harr.  <Sr 
G.  172. 

Massachusetts. —  Rochester  Proprietors  v.. 
Hammond,  Quincy  159. 

Michigan. —  White  v.  Hapeman,  43  Mich. 
267,  5  N.  W.  313,  38  Am.  Rep.  178. 

Mississippi. —  Lazar  v.  Caston,  67  Miss. 
275,  7  So.  321. 

Virginia. —  Hitchcox  v.  Rawson,  14  Gratt. 
526. 

Wisconsin. — Orton  v.  Noonan,  18  Wis.  447. 
See  17  Cent.  Dig.  tit.  "Ejectment,"  §  159 
et  seq. 

A  petition  to  recover  an  undivided  interest 

should  aver  of  what  fractional  part  of  the 
whole  that  interest  consists.  Roberts  r. 
Haines,  112  Ga.  842,  38  S.  E.  109. 

53.  Cunningham  v.  McCollum,  98  Ind.  38; 
Cushing  f.  Fenn,  63  Vt.  106,  21  Atl.  272; 
Carter  v.  Chesapeake,  etc.,  R.  Co.,  26  W.  Va, 
644,  53  Am.  Rep.  116.  Compare  College 
Corner,  etc..  Gravel  Road  Co,  v.  Moss,  92  Ind. 
119. 

54.  Pierce  v.  Hilton,  102  Cal.  276,  36  Pac. 
595. 

55.  Guy  V.  Barnes,  24  Ind.  345 ;  De  Haven 
V.  De  Haven,  104  Ky.  41,  46  S.  W.  215,  47 
S.  W.  597,  20  Ky.  L.  Rep.  663;  Seeley  r. 
Howard,  23  Mich.  11.  Compare  Liggett  v. 
Lozier,  133  Ind.  451,  32  N.  E.  712. 

56.  Johnson  v.  Cobb,  29  S.  C.  372,  7  S.  E. 
601.  See  also  Garwood  v.  Hastings,  38  Cal. 
216;  Lyons  v.  Miller,  4  Serg.  &  R.  (Pa.) 
279;  Thomas  v.  Culp,  4  Serg.  &  R.  (Pa.)  271. 

57.  Osborne  r.  Woodson,  2^  N.  C.  24. 
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b.  Conflicting  Descriptions.  Where  a  complaint  contains  two  descriptions  of 
the  property,  one  general  and  the  other  particular,  and  they  conflict,  the  latter  will 
control.^ 

3.  Title,  Estate,  and  Possession  of  Plaintiff  —  a.  Necessity  and  Sufficiency  in 

General.  The  declaration  should  allege  title  or  at  least  actual  possession  in 
plaintiff.^^  And  a  complaint  is  held  sufficient  on  demurrer  which  asserts  title 
based  on  a  deed  regular  in  form,  clear  in  its  terms,  and  apparently  founded  on  a 
valuable  consideration.^  The  complaint  need  not,  however,  allege  how  the  title  or 
estate  was  acquired  or  derived,^^  or  set  out  the  chain  of  conveyances  by  which  the 
title  is  to  be  proved.^^    It  is  also  decided  that  the  title  may  be  stated  in  general 


58.  Inge  r.  Garrett,  38  Ind.  96;  Haggin 
r.  Lorenz,  15  Mont.  309,  39  Pac.  285;  Gush- 
ing V.  Conness,  (Nebr.  1903)  95  N.  W.  855. 

It  is  immaterial,  however,  that  the  prem- 
ises are  described  in  a  mortgage  under  which 
plaintiff  claims  by  metes  and  bounds,  while 
the  complaint  describes  them  by  land-office 
numbers,  where  the  evidence  shows  without 
conflict  that  they  are  the  same  lands,  the  two 
descriptions  not  being  different  in  substance. 
Williamson  i\  Mayer,  117  Ala.  253,  23  So.  3. 

59.  Steinback  v.  Fitzpatrick,  12  Cal.  295; 
Clay  V.  Sloan,  104  Tenn.  401,  58  S.  W.  229. 
See  also  Ensign  v.  Sherman,  13  How.  Pr. 
(N.  Y.)  35;  Bockee  r.  Crosby,  3  Fed.  Cas. 
No.  1,593,  2  Paine  432. 

A  complaint  alleging  that  plaintiff  became 
possessed  of  and  entitled  to  the  possession 
of  certain  public  land  by  virtue  of  compli- 
ance with  certain  laws  in  respect  thereto  is 
held  insufficient  in  the  absence  of  an  allega- 
tion of  ownership.  Schultz  v.  Hadler,  39 
Minn.  191,  39  N.  W.  97. 

An  allegation  of  ownership  is  held  equiva- 
lent to  an  allegation  of  seizin  in  fee  (Gar- 
wood V.  Hastings,  38  Cal.  216)  ;  and  such  an 
allegation  together  with  an  exhibit  by  plain- 
tiff of  the  deeds  and  evidence  of  title  on 
which  he  relies  is  held  a  sufficient  compli- 
ance with  a  statute  requiring  plaintiff  to  set 
forth  the  deeds  on  which  he  relies  and  to 
state  facts  showing  a  prima  facie  title  in 
himself  (Fagg  v.  Martin,  53  Ark.  449,  14 
S.  W.  647 )  ;  but  a  general  allegation  of 
ownership  will  not  aid  plaintiffs  who  have 
alleged  title  in  themselves  specifically,  in 
case  the  specific  allegations  do  not  show  title 
in  them  (Morgan  v.  Lake  Shore,  etc.,  R.  Co., 
130  Ind.  101,  28  N.  E.  548). 

An  allegation  of  possession  is  sufficient  al- 
legation of  title,  possession  being  prima  facie 
evidence  of  title.  Hutchinson  v.  Perley,  4 
Cal.  33,  60  Am.  Dec.  578.  See  also  Norris 
V.  Russell,  5  Cal.  249 ;  Horton  v.  Murden, 
117  Ga.  72,  43  S.  E.  786. 

A  tenant  for  a  term  of  years  may  allege 
that  he  is  the  owner  in  an  action  against 
his  landlord.  Parker  v.  Minneapolis,  etc., 
R.  Co.,  79  Minn.  372,  82  N.  W.  673. 

Different  sources  of  title  may  be  alleged. 
Stephenson  v.  Wilson,  50  Wis.  95,  6  N.  W. 
240. 

If  complaint  by  the  facts  shows  title  in 

plaintiff,  it  is  not  necessary  to  state  the 
conclusion  that  he  is  the  owner.  Lovely  r. 
Speisshoffer,  85  Ind.  454. 

Possession  after  maturity  of  title  by  pre- 
scription should  be  alleged  where  plaintiff  re- 


lies on  title  by  adverse  possession  or  pre- 
scription. Schoonmaker  v.  Doolittle,  118  111. 
605,  8  N.  E.  839. 

Possession  is  not  averred  by  an  allegation 
that  plaintiff  assumed  and  did  exercise  acts 
of  control  over  a  portion  of  the  land.  Bren- 
nan  v.  Ford,  46  Cal.  7.  See  also  Smith  v. 
Doe,  15  Cal.  100. 

Sufficiency  of  allegation  generally  see  Mar- 
shall V.  Shafter,  32  Cal.  176;  People  v.  New 
York,  10  Abb.  Pr.  (N.  Y.)  111. 

Time  of  seizin  or  ownership. — Seizin  should 
be  alleged,  within  the  time  limited  for  bring- 
ing the  action.  Bockee  v.  Crosby,  3  Fed. 
Cas.  No.  1,593,  2  Paine  432.  But  it  is  held 
that  an  allegation  of  ownership  in  fee  in 
plaintiff  on  a  day  named  before  the  com- 
mencement of  the  action  is  sufficient.  Sal- 
mon v.  Symonds,  24  Cal.  260.  But  see  Miller 
V.  Hoberg,  22  Minn.  249 ;  Armstrong  r. 
Kinds,  8  Minn.  254. 

Wis.  Rev.  St.  0.  141,  §  4,  although  it  did 
not  require  a  complaint  to  set  out  plaintiff's 
title,  yet  did  not  prohibit  special  complaints 
in  that  form,  they  being  proper  where  the 
rights  of  the  parties  depend  wholly  on  ques- 
tions of  construction  for  the  court.  Lawe  v. 
Hyde,  39  Wis.  345. 

60.  Ewing  V.  Cones,  131  Ind.  600,  30  N.  E. 
1069;  Ewing  v.  Lutz,  131  Ind.  361,  30  N.  E. 
1069. 

61.  Kansas. —  Kansas  Pac.  R.  Co.  v.  Mc- 
Bratney,  12  Kan.  9. 

Minnesota. —  Curtiss  v.  Livingston,  36 
Minn.  380,  31  N.  W.  357. 

Montana. —  Billings  v.  Sanderson,  8  Mont. 
201,  19  Pac.  307. 

New  York. —  Overbagh  v.  Oathout,  90  Hun 
506,  35  N.  Y.  Suppl.  962. 

Oregon. —  Pease  r.  Hannah,  3  Oreg.  301. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  165 
et  seq. 

62.  Coryell  v.  Cain,  16  Cal.  567;  Ensign 
V.  Sherman,  13  How.  Pr.  (N.  Y.)  35  [af 
firmed  in  14  How.  Pr.  439]. 

A  statutory  provision  as  to  setting  forth 
deeds  and  other  written  evidence  of  title  in 
the  complaint  is  for  the  benefit  of  defendant 
and  is  waived  by  him  when  he  answers  with- 
out objection  or  permits  judgment  by  de- 
fault. Merrill  v.  Martin,  (Indian  Terr. 
1901)  64  S.  W.  539. 

One  claiming  under  a  deed  subject  to  prior 
covenants  entered  into  by  the  grantor  and 
grantee  need  not  set  out  such  covenants. 
Lockwood  V.  Mills,  39  111.  602. 

The  effect  only  of  a  document  need  be 
stated  and  it  need  not  be  set  out  in  the  pre- 
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terms.^^  And  although  a  plaintiff  is  not  required  in  his  complaint  to  anticipate 
a  defendant's  defense,^  jet  if  lie  does  so  facts  such  as  would  show  a  title  suffi- 
ciently strong  to  destroy  such  defense  must  be  stated.^^ 

b.  Right  to  Possession.  The  complaint  should  allege  that  plaintiff  is  entitled 
to  the  possession,®^  or  state  facts  from  w*hich  his  right  to  possession  arises  by 
necessary  implication,®^  But  where  it  is  provided  by  statute  that  the  right  of 
possession  is  presumed  to  accompany  ownership  and  the  possession  is  presumed 
subordinate  to  legal  title,  such  an  averment  is  not  necessary.®^  And  in  an  action 
by  a  landlord  against  a  tenant  at  sufferance  it  is  decided  that  the  tenancy  and  its 
termination  need  not  be  alleged.®^ 

c.  Nature  and  Extent  of  Title  or  Interest.  It  is  as  a  general  rule  necessary 
to  specify  in  the  declaration  the  nature  and  extent  of  the  title,  estate,  or  interest 
which  plaintiff  claims  in  the  premises."^*^    So  it  has  been  declared  that  the  decla- 


cise  words  thereof  under  order  xix^  rule  21. 
Darbyshire  v.  Leigh,  [1896]  1  Q.  B.  554,  65 
L.  J.  Q.  B.  360,  74  L.  T.  Kep.  N.  S.  241,  44 
Wkly.  Rep.  452. 

The  Georgia  code  provision  that  an  ab- 
stract of  title  shall  be  annexed  to  the  declara- 
tion for  the  recovery  of  land  and  mesne 
profits  does  not  apply  to  actions  in  eject- 
ment brought  in  the  common-law  form. 
Georgia  Iron,  etc.,  Co.  v.  Allison,  116  Ga. 
444,  42  S.  E.  794. 

63.  But  if  a  plaintiff  undertakes  to  set 
forth  the  particular  facts  on  which  it  rests 
he  must  allege  all  that  he  could  have  been 
called  upon  to  prove  under  his  general  aver- 
ment. Castro  V.  Richardson,  18  Cal.  478. 
See  also  Wile  v.  Sweeny,  2  Duv.  (Ky.)  161; 
Stroebe  v.  Fehl,  22  Wis.  337. 

Where  plaintiff  bases  his  action  on  title 
acquired  at  a  tax-sale  he  should  allege  and 
show  a  substantial  compliance  with  all  the 
requirements  of  the  statute  authorizing  such 
sale.  Hundley  v.  Taylor,  25  S.  W.  887,  15 
Ky.  L.  Rep.  808. 

64.  Morgan  v.  Lake  Shore,  etc.,  R.  Co.,  130 
Ind.  101,  28  N.  E.  548.  See  also  Williams 
V.  Watson,  44  S.  W.  424,  19  Ky.  L.  Rep. 
1798;  Duffy  v.  Duffy,  20  Pa.  Super.  Ct.  25; 
Parr  v.  Currence,  53  W.  Va.  524,  44  S.  E. 
184. 

Plaintiff  need  not  negative  breach  of  a  con- 
dition subsequent  in  a  conveyance  under 
which  he  claims.  Lewis  Liewis,  74  Conn. 
630,  51  Atl.  854,  92  Am.  St.  Rep.  240. 

65.  Morgan  v.  Lake  Shore,  etc.,  R.  Co.,  130 
Ind.  101,  28  N.  E.  548. 

66.  Indiana. —  Nutter  v.  Hendricks,  150 
Ind.  605,  50  N.  E.  748;  Simmons  v.  Lindley, 
108  Ind.  297,  9  N.  E.  360 ;  Mansur  v.  Streight, 
103  Ind.  358,  3  N.  E.  112;  Miller  v.  Shriner, 
87  Ind.  141.  But  see  McCaslin  v.  State,  99 
Ind.  428. 

Minnesota. — At  water  v.  Spalding,  86  Minn. 
101,  90  N.  W.  370;  Armstrong  v.  Hinds,  8 
Minn.  254. 

Missouri. —  Jamison  v.  Smith,  4  Mo.  202. 

Nebraska. —  George  v.  McCullough,  48 
Nebr.  680,  67  N.  W.  758. 

New  Mexico. —  Osborne  v.  U.  S.,  3  N.  M. 
213,  5  Pac.  465. 

New  York. —  Moores  v.  Lehman,  52  N.  Y. 
Super.  Ct.  283.  But  see  Walter  v.  Lockwood, 
23  Barb.  228. 
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Oregon. —  Bingham  v.  Kern,  18  Oreg.  199, 
23  Pac.  182. 

Wisconsin. —  Barclay  v.  Yeomans,  27  Wis. 
682. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  165. 

But  see  Tutt  v.  Port  Royal,  etc.,  R.  Co., 
28  S.  C.  388,  5  S.  E.  831. 

The  time  when  plaintiff's  right  to  posses- 
sion accrued  was  required  to  be  stated  in  a 
complaint  by  statute  of  New  Jersey.  Vree- 
land  V.  Ryerson,  28  N.  J.  L.  205. 

Under  Wis.  Rev.  St.  §  3077,  plaintiff  should 
allege  that  he  was  entitled  to  possession  at 
the  commencement  of  the  action.  Ashland 
M.  E.  Church  v.  Northern  Pac.  R.  Co.,  78 
Wis.  131,  47  N.  W.  190. 

A  complaint  defective  for  failure  to  allege 
that  plaintiff  was  entitled  to  possession  is 
held  to  be  cured  by  a  denial  in  the  answer 
that  plaintiff  was  entitled  to  possession. 
Vance  v.  Anderson,  113  Cal.  532,  45  Pac. 
816. 

A  complaint  is  held  sufficient  which  avers 
that  plaintiff  is  lawfully  entitled  to  posses- 
sion (Godwin  v.  Stebbins,  2  Cal.  103.  Com- 
pare Jamison  v.  Smith,  4  Mo.  202 ) ,  or  which 
avers  seizin  in  fee,  such  an  averment  being 
declared  equivalent  to  an  averment  of  right 
to  immediate  possession  (Halsey  v.  Gerdes, 
17  Abb.  N.  Cas.  (N.  Y.)  395  {disapproving 
Moores  v.  Lehman,  52  N.  Y.  Super.  Ct.  283]). 
See  also  Parr  v.  Van  Horn,  38  111.  226; 
Jenkins  v.  Fahey,  73  N.  Y.  355;  Wilmington, 
etc.,  R.  Co.  V.  Garner,  27  S.  C.  50,  2  S.  E. 
634.  And  compare  Payne  f.  Treadwell,  5 
Cal.  310. 

67.  Mansur  v.  Streight,  103  Ind.  358,  3 
N.  E.  112;  Carson  v.  Butt,  4  Okla.  133,  46 
Pac.  596. 

68.  Jones  v.  Memmott,  7  Utah  340,  26  Pac. 
925. 

69.  McCarthy  v.  Yale,  39  Cal.  585. 

70.  Illinois. —  Rawlings  v.  Bailey,  15  111. 
178. 

Michigan. —  Olin  v.  Henderson,  120  Mich. 
149,  79  N*.  W.  178;  Goodall  f.  Henkel,  60 
Mich.  382,  27  N.  W.  556. 

New  York. —  Austin  v.  Schluyter,  7  Hun 
275. 

Oregon. —  Little  v.  Pherson,  35  Oreg.  51, 
56  Pac.  807;  Johnson  v.  Crookshanks,  21 
Oreg.  339,  28  Pac.  78;  Thompson  r.  Wolf,  6 
Oreg.  308. 
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ration  sliould  set  forth  the  title  of  plaintiff  in  terms  so  explicit  that  judgment  in 
his  favor  will  determine  the  character  of  his  estate  and  not  simply  his  right  of 
possession.'^ 

d.  Estates  of  Decedents.  Where  plaintiff  undertakes  to  set  out  the  particular 
facts  on  which  his  title  rests,  and  one  of  the  links  in  the  chain  is  a  will,  it  is 
decided  that  the  admission  of  the  will  to  probate  should  be  alleged.'^  And  an 
lieir  of  a  deceased  grantor  who  seeks  to  recover  the  real  estate,  because  of  a 
breach  of  a  condition  subsequent  contained  in  the  conveyance,  should  allege  that 
the  grantor  was  seized  in  fee  simple  of  such  real  estate  at  the  time  of  the  con- 
veyance.''^ But  in  an  action  by  an  executor,  a  complaint  is  not  necessarily, 
defective  because  it  does  not  allege  title  in  the  testator.'^  And  where  a  complaint 
shows  that  the  land  was  a  homestead  of  decedent  and  his  wife,  being  set  out  from 
the  separate  property  of  the  former  without  his  consent,  and  was  devised  to  plain- 
tiff, and  that  the  widow  was  dead  at  the  time  suit  was  brought,  he  need  not 
allege  that  the  homestead  to  which  his  estate  was  subject  had  ceased  to  exist  at 
the  time  the  action  was  brought,  as  it  will  not  be  presumed  that  the  homestead 
was  set  apart  for  a  longer  time  than  allowed  by  law.'^ 

e.  Equitable  Title.  Where  plaintiff  alleges  that  he  is  the  equitable  owner, 
but  no  facts  are  set  forth  in  support  of  the  equitable  title,  it  has  been  decided 
that  the  complaint  is  insufficient.''' 

f.  Laying  of  Demise.    The  declaration  in  ejectment  should  contain  the  name 


R}iode  Island. —  Gorton  v.  Potter,  16  R.  I. 
493,  17  Atl.  909. 

Virginio. —  Roach  v.  Blakey,  89  Va.  767, 
17  S.  E.  228. 

Washington. —  Belles  r.  Miller,  10  Wash. 
259,  38  Pac.  1050. 

Wisconsin. —  Haight  V.  ClifTord,  42  Wis. 
571;  Allie  v.  Schmitz,  17  Wis.  169. 

See  17  Cent.  Dig.  tit.  "  Ejectment/'  §  166. 

Compare  Schenck  v.  Kelley,  88  Ind.  444; 
Atwater  v.  Spalding,  86  Minn.  101,  90  N.  W. 
370;  Senterfeit  r.  Shealy,  66  S.  C.  384,  44 
S.  E.  958;  Livingston  v.  Ruff,  65  S.  C.  284, 
43  S.  E.  678;  Royston  r.  Wear,  3  Head 
(Tenn.)  8. 

A  complaint  is  sufficient,  it  has  been  held, 
where  it  alleges   that   plaintiffs   claim  an 

interest  in  fee  simple  as  tenants  in  com- 
mon "  in  a  certain  part  of  a  lot  ( Wheat  v. 
Morris,  21  D,  C.  11)  ;  that  plaintiff  is  "pos- 
sessed in  fee"  of  the  land  (Jarrett  v.  Ste- 
vqns,  36  W.  Va.  445,  15  S.  E.  177.  See  Baker 
V.  Carrington,  34  Misc.  (N.  Y.)  54,  68  Y. 
Suppl.  405)  ;  that  he  has  a  title  in  fee,  in 
an  action  by  a  vendee,  entitled  to  possession 
under  an  executory  contract  of  sale,  against 
a  trespasser  (Olin  v.  Henderson,  120  Mich. 
149,  79  N.  W.  178)  ;  or  that  his  ownership 
is  by  right  of  prior  occupancy  and  actual 
possession,  where  that  is  in  fact  the  only 
kind  of  an  estate  that  it  is  possible  to  have 
in  the  land  claimed  (Malony  v.  Adsit,  175 
U.  S.  281,  20  S.  Ct.  115,  44  L.  ed.  163). 

An  averment  that  plaintiff  claims  title  by 
purchase  is  not  a  sufficient  statement  of  title 
under  a  statute  requiring  the  estate  or  in- 
terest of  plaintiff  to  be  set  forth.  Drake  v. 
Root,  2  Colo.  685. 

Defects  in  this  respect  may  be  waived  by 
taking  issue  upon  the  facts  as  alleged  in  the 
complaint  by  the  answer  and  setting  up  new 
matter  by  way  of  defense.  Johnson  v. 
Crookshanks,  21  Oreg.  339,  28  Pac.  78. 


To  set  forth  nature  and  duration  of  estate 

as  required  by  Oreg.  Civ.  Code,  §  316,  it  is 
sufficient  to  state  succinctly  a  license  or 
right  to  the  possession  claimed,  with  the 
necessary  facts  constituting  it.  Witherell  v. 
Wiberg,  30  Fed.  Cas.  No.  17,917,  4  Sawv. 
232. 

71.  Dunn  v.  Sullivan,  23  R.  I.  605,  51  Atl. 
203;  Taylor  v.  O'Neil,  15  R.  I.  198,  2  Atl. 
299. 

72.  Castro  i\  Richardson,  18  Cal.  478. 

73.  Clark  v.  Holton,  57  Ind.  564. 
Sufficiency  of  averment  of  title  by  an  heir 

see  Chavanne  v.  Frizola,  25  La.  Ann.  76; 
St.  John  V.  Northrup,  23  Barb.  (N.  Y.)  25; 
Masterson  v.  Townshend,  57  N.  Y.  Super. 
Ct.  21,  5  N.  Y.  Suppl.  182. 

74.  The  latter  may  have  had  neither  title 
nor  right  of  possession  at  the  time  of  his 
death  and  the  executor  may  have  subse- 
quently acquired  the  same  in  his  representa- 
tive capacity.  Salmon  v.  Wilson,  41  Cal. 
595.  See  also  Oury  v.  Duffield,  1  Ariz.  509, 
25  Pac.  533,  construing  Ariz.  Comp.  Laws, 
p.  267,  §  114,  and  holding  that  an  admin- 
istrator need  not  allege  possession  or  right 
of  possession  in  his  intestate.  But  see  John- 
ston V.  McDowell,  37  Tex.  595. 

75.  Hutchinson  v.  McNally,  85  Cal.  619,  24 
Pac.  1071  [reversing,  (1890)  23  Pac.  132], 
decided  under  Cal.  Civ.  Code,  §  1265,  provid- 
ing that  a  homestead  in  the  separate  prop- 
erty of  the  husband  can  be  set  apart  to  the 
widow  for  a  limited  period,  not  longer  than 
during  her  life. 

76.  Leatherwood  v.  Fulbright,  109  N.  C. 
683,  14  S.  E.  299.  See  also  Thomas  v. 
Walker,  115  Ga.  11,  41  S.  E.  269.  But  see 
Westfelt  V.  Adams,  131  N.  C.  379,  42  S.  E. 
823,  holding  that  where,  although  the  equity 
is  not  stated  in  the  complaint,  it  is  of  such 
a  character  that  the  court  upon  the  face  of 
the  record  evidence  introduced  at  the  trial 
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of  the  lessor  of  plaintiff.'''  And  'separate  demises  from  several  lessors  may  be 
laid.'^^  Heirs  at  law  may  demise  severally."^  And  it  is  decided  that  in  an  action 
by  one  as  devisee  under  a  will,  he  may  allege  a  demise  in  the  executor.^  Again 
all  cotenants  need  not  be  joined,^^  although  the  demise  may  be  laid  jointly .^^ 
Where,  however,  there  is  but  one  count  and  that  is  upon  the  joint  demise  of  two 
persons,  of  whom  only  one  has  title,  it  has  been  decided  that  the  declaration  could 
not  be  sustained.^^  The  lease  set  out  should  be  one  which  could  have  been  made 
at  the  time  the  action  was  commenced.^^  And  the  day  on  which  the  demise  is 
alleged  to  have  been  made  must  be  subsequent  to  that  on  which  the  claimant's 
right  of  entry  accrued .^^  But  where  by  statute  the  action  is  not  subject  to  the 
technical  rules  at  common  law,  it  is  sufficient  if  the  declaration  allege  title  in 
plaintiff  without  averring  a  demise.^*^ 

4.  Ouster  and  Possession  of  Defendant,  Demand,  and  Notice  —  a.  Ouster  and 
Possession  in  General.  The  complaint  should  allege  either  an  entry  and  ouster^' 
or  possession  by  defendant.^^    And  where  a  complaint  alleges  that  the  entry  was 


would  have  corrected  the  defects  in  an  ex 
parte  proceeding  as  a  matter  of  course  the 
action  will  be  sustained.  And  compare  Geer 
f.  Geer,  109  N.  C.  679,  14  S.  E.  297. 

77.  Taylor  v.  Gilkerson,  4  Bibb  (Ky.)  410. 
Warranty  of  the  grantor  of  a  plaintiff  does 

not  authorize  him  to  insert  a  count  upon 
the  demise  of  his  grantor,  and  the  latter 
may  have  such  count  stricken  out  on  motion. 
Ross  V.  Garrison,  1  Dana  (Ky.)  35. 

78.  Magruder  v.  Peter,  4  Gill  &  J.  (Md.) 
323;  Jackson  v.  Sidney,  12  Johns.  (N.  Y.) 
185.  . 

Counts  on  the  demise  of  persons  who  had 
died  before  the  bringing  of  the  action  are 
properly  stricken  out.  Adderton  v.  Melchor, 
31  N.  C.  349. 

Where  in  the  first  action  there  are  several 
demises  in  the  declaration  it  is  not  necessary 
that  a  demise  from  each  of  those  persons 
should  be  laid  in  the  declaration  in  the  sec- 
ond action.    Long  r.  Orrell,  35  N.  C.  123. 

79.  Scott  r.  Bealle,  1  A.  K.  Marsh.  (Ky.) 
69. 

80.  Croft  V.  Doe,  125  Ala.  391,  28  So.  84. 

81.  Carson  v.  Smart,  34  N.  C.  369. 

Joint  tenants  may  sever.  Doe  v.  Clement, 
7  U.  C.  Q.  B.  549.  ' 

82.  Barrow  t;.  Naves,  2  Yerg.  (Tenn.)  227. 
But  see  Steinmetz  r.  Nixon,  3  Y^eates  (Pa.) 
285. 

83.  Bryan  %.  Manning,  51  N.  C.  334;  El- 
liott V.  Newbold,  51  N.  C.  9. 

84.  McLennan  r.  McLeod,  70  N.  C.  364; 
Bates  V.  Tucker,  N.  Chipm.  (Vt.)  69. 

A  fictitious  lease  is  to  be  tested  by  the 
same  rules  as  if  it  were  actually  made  and 
produced.  Bray  f.  McShane,  13  N.  J.  L. 
35. 

85.  Bray  r.  McShane,  13  N.  J.  L.  35; 
Dickenson  r.  Jackson,  6  Cow.  (N.  Y. )  147; 
Doe  I-.  Hicks,  7  T.  R.  433,  727.    And  see  Doe 

Wells,  10  A.  &  E.  427,  2  P.  &  D.  396,  8 
L.  J.  Q.  B.  265,  37  E.  C.  L.  237;  Doe  v. 
Bluck,  3  Campb.  447,  14  Rev.  Rep.  804;  Roe 
V.  Hersey,  3  Wils.  C.  P.  274.  But  see  Obert 
r.  Bordine,  20  N.  J.  L.  394,  holding  that  the 
demise  may  be  laid  on  the  day  when  the 
riglit  of  entry  accrued. 
After  issue  has  been  joined  it  cannot  be 
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objected  that  the  demise  was  laid  before  the 
title  of  the  lessor  of  plaintiff  accrued.  Whit- 
tington  f.  Christian,  2  Rand.  (Va.)  353. 

Construction  of  particular  demises  see  Arm- 
strong V.  Jackson,  1  Blackf.  (Ind.)  210,  12 
Am.  Dec.  225;  Burhans  v.  Vanness,  10 
N.  J.  L.  102;  Brown  v.  Lutterloh,  1  N.  C. 
425. 

Where  the  lessor  of  plaintiff  claims  under 
a  sheriff's  sale  his  title  relates  back  to  the 
date  of  judgment,  and  it  cannot  be  said  that 
a  demise  stated  in  the  declaration  to  be  an- 
terior to  the  date  of  the  sheriff's  deed  is 
therefore  laid  before  the  commencement  of 
his  title.    Doe  r.  Horn,  Smith  (Ind.)  242. 

86.  Brewer  f.  Beckwith,  35  Miss.  467. 

87.  Tetherow  v.  Chambers,  74  Mo.  183; 
Ensign  r.  Sherman,  13  How.  Pr.  (N.  Y.)  35. 

In  Florida  it  has  been  held  unnecessary 
under  the  statute  to  allege  ouster.  Gale  v. 
Hines,  17  Fla.  773. 

Ouster  is  sufficiently  alleged  where  com- 
plaint avers  that  "  defendants  are  in  posses- 
sion of  said  lands  and  premises  and  the  whole 
thereof,  withhold  the  possession  of  the  whole 
thereof  from  plaintiff,  and  exclude  plaintiff 
from  the  same."  Rego  v.  Van  Pelt,  65  Cal. 
254,  256,  3  Pac.  867. 

A  complaint  against  several  defendants 
which  alleges  that  defendant  committed  the 
ouster  is  not  on  this  account  defective,  it 
being  a  mere  clerical  error  which  could  not 
have  misled  defendants.  Fay  v.  McKeever, 
59  Cal.  307. 

Disseizin  should  be  alleged  under  the  Me. 
Rev.  St.  c.  104,  §  2,  although  it  is  not  neces- 
sary to  use  the  word  "  disseized."  Robeits  r. 
Niles,  95  Me.  244,  49  Atl.  1043. 

88.  Tetherow  r.  Chambers,  74  Mo.  183. 

It  is  not  necessary  to  allege  ouster  w^here 
the  complaint  alleges  possession  in  defend- 
ant, and  that  plaintiff  is  legally  entitled  to 
the  same.  Alexander  f.  Campbell,  74  Mo. 
142. 

Possession  by  defendant  at  the  commence- 
ment of  the  action  need  not  be  alleged.  Her- 
riek  v.  Graves,  16  Wis.  157. 

Possession  is  sufficiently  averred,  in  the 

absence  of  a  demurrer,  where  the  complaint 
alleges  the  leasing  of  the  premises  to  defend- 
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made  wilfully,  fraud nlentlj,  maliciously,  and  forcibly,  these  words  will  not  if  k 
is  otherwise  sufficient  detract  from  its  character  as  a  complaint  in  ejectment.^*^ 

b.  Time  of  Ouster.  The  day  of  the  ouster  need  not  be  alleged,  it  being  mi  ' 
ficient  if  laid  after  the  demise.^ 

c.  Wrongful  Detention.  The  complaint  should  state  that  defendant  withholdis 
possession  unlawfully  or  wrongfully,^'  or  should  contain  an  equivalent  alle- 
gation^^ or  allege  facts  sliowing  that  his  possession  is  unlawful  or  wrongful.^"^ 

d.  Demand  and  Notice.  In  those  cases  where  demand  for  possession  of  the 
premises  or  a  notice  to  quit  is  necessary  to  be  proven  it  should  be  alleged .^^ 

B.  Plea,  Answer,  and  Disclaimers^ — l.  In  General.  The  proper  plea  in 
ejectment  has  been  held  to  be  "  not  guilty,"  which  raises  the  general  issue,'**' 
under  which  any  available  defense  may  be  taken.^'''  And  by  statute  it  may  be 
sufficient  for  defendant  to  deny  generally  the  title  alleged  in  the  petition.^  BuJ: 


ant;  that  the  lease  has  expired;  and  that  de- 
fendant refused  to  vacate  the  premises  and 
"has  withheld  and  still  withholds  the  posses 
sion  thereof  from  the  plaintiff."  McKissick 
V.  Ashbv,  98  Cal.  422,  33  Pac.  729. 

89.  Plildreth  r.  White,  6G  Cal.  549,  6  Pac. 
454. 

In  an  action  against  a  tenant  holding  over 

the  complaint  need  not  allege  that  the  hold- 
ing is  by  force.  Wheeler  r.  Reitz,  92  Ind. 
379 

90.  Woodward  v.  Bro^^^l,  13  Pet.  (U.  S.) 
1,  10  L.  ed.  31.  Compare  Cole  f.  Segraves, 
88  Cal.  103,  25  Pac.  1109;  Miller  r.  Shackle- 
ford,  4  Dana  (Ky.)  264. 

Date  of  ouster  is  material  only  on  the  ques- 
tion of  mesne  profits.  Yount  v.  Howell.  14 
Cal.  465.    See  Collier  v.  Corbett,  15  Cal.  183. 

91.  Lafayette  Second  Nat.  Bank  v.  Corey, 
94  Ind.  457;  Levi  v.  Engle,  91  Ind.  330; 
Vance  r.  Schrover,  7V  Ind.  501 ;  Moores  r. 
Lehman,  52  N.  Y.  Super.  Ct.  283.  See  Weiss 
V.  Bethel,  8  Oreg.  522. 

Although  the  premises  are  not  actually  oc- 
cupied a  statutory  requirement  that  the 
complaint  aver  an  unlawful  withholding 
should  be  complied  with.  Platto  v.  Jante,  35 
Wis.  629.  Compare  Gowan  v.  Bensel,  53 
Minn.  46,  54  N.  W.  934. 

"Unlawfully  withholds"  possession  is  held 
insufficient  in  South  Carolina,  plaintifl"  being 
required  to  allege  facts  showing  it  to  be  un- 
lawful. Tompkins  v.  Augusta,  etc.,  R.  Co.. 
33  S.  C.  216.  11  S.  E.  692;  Tutt  r.  Port 
Royal,  etc.,  R.  Co.,  28  S.  C.  388,  5  S.  E.  831. 

92.  Whipple  v.  McGinn,  18  R.  I.  55,  25 
Atl.  652. 

93.  Moores  v.  Lehman,  52  N.  Y.  Super.  Ct. 
283. 

An  equivalent  of  "unlawfully"  is  ''with- 
out right"  (Smith  v.  Kyler,  74  Ind.  575); 
but  "unjustly"  is  not  (Osborne  v.  U.  S.,  3 
N.  M.  213,  5  Pac.  465). 

94.  Postlewaite  v.  Wise,  17  W.  Va.  1.  See 
Holmes  v.  Williams,  16  Minn.  164. 

95.  McClane  v.  White,  5  Minn.  178. 

Applications  of  rule.— A  petition  is  insuf- 
ficient in  a  summary  proceeding  brought  by 
an  execution  purchaser  of  land  to  recover 
possession  from  defendant  or  his  lessee,  where 
it  does  not  allege  a  demand  or  notice  to  quit. 
Fitzgerald  r.  Beebe,  7  Ark.  310.  And  an 
entry  on  or  claim  to  the  real  estate  should  be 


alleged  in  an  action  by  one  to  recover  tlip 
land  because  of  an  alleged  breach  of  a  con- 
dition subsequent  contained  in  the  convey- 
ance thereof.  Clark  v.  Holton,  57  Ind.  564. 
But  where  defendant  entered  under  plaintilf, 
agreeing  to  pay  interest  on  the  purcliase- 
money  in  place  of  rent,  and  that  plaintiff 
could  reenter  in  case  of  failure  to  pay,  and 
defendant  repudiates  the  relation  and  sets  up 
adverse  title  in  himself,  plaintiff  need  not 
aver  demand  and  notice.  Coates  v.  Cleaves. 
92  Cal.  427,  28  Pac.  580. 

96.  For  forms  of  plea  or  answer  see  Adams 
Ejectm.  361,  488;  King  r.  La  Grange,  61  CaJ. 
221,  227;  Chivington  v.  Colorado  Springs 
Co.,  9  Colo.  597,  599,  14  Pac.  212;  Fengar  v. 
Brown,  57  Conn.  60,  61,  17  Atl.  321;  Cody  u. 
Quarterman,  12  Ga.  386,  392;  Hentig  r. 
Redden,  35  Kan.  471,  472,  11  Pac.  398;  Rav 
r.  Bowles,  83  Mo.  166.  167;  Bouvier 
Stricklett,  40  Nebr.  792,  794,  59  N.  W.  550. 

97.  Kirkland  r.  Thompson,  51  Pa.  St  216: 
Zeigler  v.  Fisher,  3  Pa.  St.  365. 

"Not  guilty"  was  made  the  only  plea  in 
Pennsylvania  by  the  act  of  April  13,  1807. 
Gallagher  r.  McNutt,  3  Serg.  &  R.  (Pa.) 
409. 

The  words  "not  guilty"  present  a  plea 
under  W.  Va.  Code,  c.  90,  §  13,  providing 
that  defendant  shall  plead  that  he  "  is  not 
guilty  of  unlawfully  withholding  the  prem- 
ises claimed."  Robinson  v.  Dewhurst,  68 
Fed.  336,  15  C.  C.  A.  466. 

98.  Black  v.  Tricker,  52  Pa.  St.  436.  Com- 
pare Schenk  v.  Evoy,  24  Cal.  104. 

Under  111.  Rev.  St.  (1845)  p.  206,  §  17,  tht- 
general  issue  only  could  be  pleaded.  Warren 
V.  Jacksonville,  i5  111.  236,  58  Am.  Dec.  610. 

99.  Lomb  r.  Pioneer  Sav.,  etc.,  Co.,  100 
Ala.  591,  671,  17  So.  670;  Black  v.  Tricker. 
52  Pa.  St.  436. 

1.  Wicks  V.  Smith,  18  Kan.  508. 

Where  seizin  in  fee  and  right  to  immediate 
possession  is  alleged  in  a  complaint,  an  an 
swer  denying  both  seizin  and  right  tc  pos- 
session is  held  good  as  a  general  denial,  an(5 
to  put  plaintiff  on  proof  of  his  title  just  as 
the  plea  of  general  issue  would  in  the  old 
action  of  trespass  to  trv  title.  Ransom  r. 
Anderson,  9  S.  C.  438. 

Where  the  answer  of  a  tenant  denies  all 
the  allegations  of  the  petition  and  puts  plain- 
tiff upon  proving  such  title  or  riglit  to  pos- 
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where  a  complaint  alleges  title,  right  to  possession,  and  wrongful  possession  by 
defendant  an  answer  is  held  fatally  defective  which  does  not  deny  title  and  right 
to  possession  of  plaintiiff.^  Defendant  should  file  his  plea  or  answer  within  the 
time  required  by  law.^  Every  reasonable  intendment  is  to  be  indulged  in  favor 
of  an  answer  as  against  an  objection  thereto  first  made  in  the  appellate  court,  and 
it  should  be  construed  broadly  and  liberally.^ 

2.  Special  Pleas.  Where  the  general  issue  has  been  pleaded  a  special  plea  of 
matters  which  may  be  shown  under  the  general  issue  is  not  allowable,^  except 
where  the  rule  has  been  changed  by  statute.^  But  a  special  plea  to  jurisdiction 
is  proper."^  And  where  any  matter  arises  since  issue  joined  which  could  have  been 
pleaded  darrein  coritinuance  it  must  be  so  pleaded  or  it  cannot  otherwise  be 
given  in  evidence.^  A  special  plea  must  be  clear,  definite,  and  explicit,^  and  is  to 
be  construed  against  the  pleader  who  is  presumed  to  allege  the  facts  in  the  man- 
ner most  favorable  to  himself.^^  So  a  plea  which  professes  to  answer  the  whole 
declaration,  but  which  only  answers  a  part,  is  bad  on  demurrer.^^  And  special 
pleas  which  are  immaterial  may  be  properly  stricken  outJ'^ 

3.  Equitable  Title  and  Defenses.    An  equitable  defense  must  be  distinctly 


session  as  will  enable  him  to  recover,  such 
answer  will  not  be  stricken  out,  although  the 
separate  answer  of  the  landlord,  a  co-defend- 
ant, was  stricken  out  as  presenting  no  valid 
defense.    Jones  v.  Jackson,  38  Mo.  444, 

2.  Rhoades  v.  Higbee,  21  Colo.  88,  39  Pac. 
1099. 

3.  Kelley  v.  Inman,  4  111.  28;  Cooper  v. 
Hughes,  39  N.  J.  L.  445;  Jackson  r.  Wood- 
ward, 2  Johns.  Cas.  (N.  Y.)  110. 

In  some  cases,  however,  power  has  been 
vested  in  the  court  to  extend  the  time,  in  its 
discretion,  where  good  cause  is  shown  for 
non-compliance.  Short  f.  Conlee,  28  111.  219. 
Compare  Dempsey  v.  Rhodes,  93  N.  C.  120. 

4.  Bendikson  v.  Great  Northern  R.  Co.,  80 
Minn.  332,  83  N.  W.  194,  holding  that  an 
answer  alleging  that*  defendant  took  pos- 
session of  said  tract  of  land  as  lessee  "  of  the 
owner  and  has  ever  since  remained  in  posses- 
sion "  as  such  lessee "  was,  as  against  an 
objection  first  made  on  appeal,  a  sufficient 
allegation  that  defendant  leased  tiie  land 
from  the  owner  and  occupied  it  under  such 
lease. 

5.  Bruck  V.  Tucker,  42  Cal.  346;  Crandall 
V.  Lynch,  20  App.  Cas.  (D.  C.)  73;  Barbour 
V.  Moore,  4  App.  Cas.  (D.  C.)  535:  Barco  v. 
Fennell,  24  Fla.  378,  5  So.  9;  Wade  v.  Doyle, 
17  Fla.  522;  Roosevelt  v.  Hungate,  110  Hi. 
595.    See  also  Cumming  v.  Butler,  6  Ga.  88. 

A  special  plea  of  non  est  factum  should  be 
struck  out  where  plaintiff  relies  on  a  mort- 
gage and  defendant  pleads  the  general  issue. 
McClendon  v.  Equitable  Mortg.  Co.,  122  Ala. 
384,  25  So.  30. 

Special  plea  of  statute  of  limitations  is  not 
allowable.  Weiskoph  v.  Dibble,  18  Fla.  24; 
Dean  v.  Tucker,  58  Miss.  487.  But  see  Chiv- 
ington  V.  Colorado  Springs  Co.,  9  Colo.  597, 
14  Pac.  212,  holding  that  in  Colorado  the 
statute  of  limitations  must  be  specially 
pleaded  or  the  defense  will  be  considered  as 
waived  under  the  code  of  that  state. 

Where  by  code  the  only  plea  is  general 
issue  special  pleas  are  to  be  regarded  as  mere 
nullities.    Hutto  v.  Thornton,  44  Miss.  166. 
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See  also  Johnston  v.  Grisvvold,  8  W.  Va. 
240;  Fraser  v.  Weller,  9  Fed.  Cas.  No.  5,064, 
6  McLean  11. 

Where  plaintiff  has  taken  issue  on  special 
pleas  and  the  defense  set  up  therein  has  been 
proved,  defendant  is  entitled  to  a  general 
affirmative  charge  in  his  favor,  although  such 
pleas  tendered  an  immaterial  issue,  and  al- 
though the  statute  provides  that  the  only 
plea  shall  be  "  not  guilty."  Richardson  v. 
Stephens,  114  Ala.  238,  21  So.  949. 

6.  Thornburn  v.  Doscher,  32  Fed.  810,  13 
Sa^vy.  60,  holding  that  under  Oreg.  Code, 
§  316,  the  defense  of  ownership  by  defend- 
ant or  another  must  be  specially  pleaded. 
See  also  Chivington  v.  Colorado  Springs  Co., 

9  Colo.  597,  14  Pac.  212.  | 

7.  Barborur  v.  Moore,  4  App.  Cas.  (D.  C.) 
535.  ! 

8.  Jackson  i\  Rich,  7  Johns.  (N.  Y.)  194. 
But  compare  Price  v.  Sanderson,  18  N.  J.  L. 
426,  holding  that  a  plea  puis  darrein  contin- 
uance that  the  lessor  of  plaintiff  had  en-  , 
tered  upon  the  possession  of  defendant  is 
not  a  good  plea  either  in  bar  or  abatement. 

9.  Lomb  v.  Pioneer  Sav.,  etc.,  Co.,  106  Ala. 
591,  671,  17  So.  670. 

10.  Patrick  v.  Hutchason,  91  Ala.  320,  8 
So.  821. 

Plea  of  adverse  possession  in  third  party 
and  license  from  him. —  A  special  plea  which 
sets  up  that  the  locus  is  in  the  actual  ad- 
verse possession  of  a  third  person  under  a 
claim  of  title  and  that  defendant  has  license 
from  him,  if  only  intended  to  deny  the  pos- 
session of  plaintiff,  is  held  bad  on  demurrer 
as  only  amounting  to  the  general  issue  al- 
ready pleaded,  and  if  intended  as  a  plea  of 
license  under  the  true  owner  is  bad  as  deny- 
ing plaintiff's  possession  and  not  alleging 
title  in  the  third  person.  Alexander  r.  East- 
land, 37  Miss.  554. 

11.  Kennedy  v.  Holman,  19  Ala.  734;  An- 
derson V.  Fisk,  36  Cal.  625;  Dickerson  r. 
Hendryx,  88  111.  66. 

12.  Kirton  v.  Bull,  168  Mo.  622,  68  S.  W.  [ 
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pleaded/^  the  equities  being  fully  and  completely  alleged  in  the  answer  so  as  to 
warrant  the  court  in  granting  a  decree  which  will  stop  further  prosecution  of  the 
action. An  answer  setting  up  an  equitable  defense  in  an  action  of  ejectment 
should  contain  in  substance  the  elements  of  a  bill  in  equity. Again  a  defend- 
ant cannot  set  up  facts  as  an  equitable  plea  in  bar  which  make  such  a  legal 
defense  as  he  could  show  under  the  general  issue  pleaded  by  him.^' 

4.  Want  of  Title  or  Right  of  Possession  in  Plaintiff.  The  answer  should  be 
such  as  to  apprise  the  adverse  party  of  the  defense  intended  to  be  relied  on.^^ 
Defendant  may  by  his  answer  controvert  plaintiff's  allegation  of  title  in  express 
words  or  set  out  the  existence  of  facts  which  if  true  show  that  plaintiff  has  no 
title.^^    But  a  defendant  who  pleads  title  by  adverse  possession  need  not  set  forth 


13.  McCauley  v.  Fulton,  44  Cal.  355 ;  Cadiz 
V.  Majors,  33  *^Cal.  288;  Lestrade  v.  Barth, 
19  Cal.  660;  Estrada  v.  Murphy,  19  Cal.  248. 

14.  Freeman  r.  Brewster,  70  Minn.  203,  72 
N.  W.  1068. 

The  facts  should  be  fully  stated.  Arguello 
V.  Bours,  67  Cal.  447,  8  Pac.  49;  Tormey  v. 
True,  45  Cal.  105;  Shartzer  i".  Mountain 
Lake  Park  Assoc.,  86  Md.  335,  37  Atl.  786; 
Travellers'  Ins.  Co.  v.  Walker,  77  Minn.  438, 
80  N.  W.  618;  Freeman  v.  Brewster,  70  Minn. 
203,  72  N.  W.  1068. 

In  arriving  at  the  meaning  of  an  answer, 
however,  it  is  decided  that  the  inquiry  is 
not  to  be  confined  to  the  definite  allegations 
made,  but  if  as  a  whole  the  pleading  or  the 
inferences  reasonably  flowing  from  the  facts 
set  forth  show  a  defense,  it  will  be  sufficient. 
Sample  v.  Lyons,  59  N.  Y.  App.  Div.  456,  69 
N.  Y.  Suppf.  378. 

15.  Blum  r.  Robertson,  24  Cal.  127;  Dow- 
ner V.  Smith,  24  Cal.  114. 

16.  Kentfield  v.  Hayes,  57  Cal.  409 ;  Davis 
V.  Davis,  26  Cal.  23,  85  Am.  Dec.  157; 
Downer  v.  Smith,  24  Cal.  114;  Carman  r. 
Johnson,  20  Mo.  108,  61  Am.  Dec.  593.  Gom- 
'pare  Weld  v.  Johnson  Mfg.  Co.,  86  Wis.  549, 
57  N.  W.  378;  Dobbs  r.  Kellogg,  53  Wis. 
448,  10  N.  W.  623. 

Failure  to  ask  for  affirmative  relief. — 
Where  defendant  sets  up  in  his  answer  that 
the  deed  vmder  which  plaintiff  claims  was 
only  a  mortgage  and  that  the  debt  has  been 
fully  paid,  but  does  not  ask  for  affirmative 
relief,  it  is  held  that  he  is  not  entitled  to 
proceed  with  the  trial  of  the  question 
whether  the  deed  was  a  mortgage,  on  the 
ground  of  an  equitable  defense.  Smith  v. 
Smith,  80  Cal.  323,  21  Pac.  4,  22  Pac.  180, 
549, 

The  case  is  converted  into  a  suit  in  equity 

where  the  answer  admits  the  legal  cause  of 
action  and  sets  up  matters  of  an  equitable 
character  in  avoidance.  Dunn  v.  McCoy,  150 
Mo.  548,  52  S.  W,  21;  Lewis  r.  Rhodes,  150 
Mo.  498,  52  S.  W.  11;  Swon  v.  Stevens. 
143  Mo.  384,  45  S,  W.  270. 

Whether  a  case  within  the  equity  jurisdic- 
tion of  the  court  is  set  forth  by  the  answer 
must  be  determined  by  the  answer  itself. 
Bodley  v.  Ferguson,  30*  Cal,  511,  See  also 
Meeker  v.  Dalton,  75  Cal.  154,  16  Pac.  764, 

He  who  asks  equity  must  do  equity,  and 
wliere  a  defendant  in  his  answer  tenders  the 
consideration  paid  for  a  conveyance  by  him 
to  plaintifi"  and  seeks  to  have  the  conveyance 


set  aside,  if  he  withdraws  such  tender,  on 
plaintiff's  acceptance  of  his  offer,  so  much 
of  the  answer  as  sets  up  an  equitable  defense 
may  be  properly  struck  out.  Andola  v.  Pi- 
cott,  5  Ida,  27,  46  Pac.  928. 

17.  Johnson  v.  Drew,  34  Fla.  130,  15  So. 
780,  43  Am.  St.  Rep.  172.  See  also  Michael 
r.  Joy,  91  Md.  75,  46  Atl.  385;  Thummel  i. 
Holden,  149  Mo.  677,  51  S.  W,  404. 

Non-delivery  of  deed  is  a  defense  at  law. 
McNear  v.  Williamson,  106  Mo.  358,  66  S.  W. 
160. 

18.  Dutch  Flat  Water  Co.  v.  Mooney,  12 
Cal.  534. 

Documentary  evidence  of  title  is  in  some 
cases  required  to  be  filed  with  answer.  Beard 
r.  Wilson,  52  Ark,  290,  12  S.  W,  567.  See 
also  Spaulding  r.  Baldwin,  31  Ind.  376. 

The  nature  and  duration  of  an  estate  or 
interest  claimed  by  defendant  in  the  premises 
is  sufficiently  stated  by  the  plea  that  defend- 
ant is  the  owner  of  a  perpetual  right  of  way 
over  such  premises.  Lewis  r.  Oregon  Cent. 
R.  Co.,  15  Fed.  Cas.  No.  8,329. 

Where  title  to  a  part  of  the  premises  is 
set  up  by  defendant,  he  must  specify  the 
part  he  claims  in  order  to  apprise  his  ad- 
versary of  it  so  that  he  may  bring  proofs 
understandingly.  Anderson  v.  Fisk,  3G  Cal, 
625:  Slaughter  v.  Detiney,  10  Ind,  103.  See 
also  Bailey  r.  McConnell,  14  S,  W,  337,  12 
Ky,  L,  Rep.  473 ;  Pease  r,  Hannah,  3  Orcg. 
301. 

19.  By  omitting  to  put  the  title  in  issue 
by  a  distinct  and  specific  denial,  he  takes 
upon  himself  the  burden  of  stating  facts  in 
his  answer,  which  taken  to  be  true  are  suffi- 
cient of  themselves  to  show  that  plaintiff 
has  no  title.  Corwin  r,  Corwin,  9  Barb. 
(N.  Y.)  219.  Compare  McTarnahan  v.  Pike, 
91  Cal.  540,  27  Pac,  784;  Over  r.  Shannon, 
75  Ind.  352;  Kilbourne  i'.  Lockman,  8  Iowa 
380;  Ford  v.  Sampson,  30  Barb.  (N.  Y.) 
183;  Terrell  r.  Wheeler,  13  N.  Y,  Civ.  Proc. 
178. 

A  defendant  claiming  title  under  a  tax  deed 

should  plead  the  statute  of  limitations  in 
order  to  protect  the  deed  from  impeachment 
for  defects  and  irregularities  in  the  tax  pro- 
ceedings. Morgan  r.  Bishop,  56  Wis.  284, 
14  N.  W.  369.  Such  statute  is  sufficiently 
pleaded  by  stating  the  facts  showing  defend- 
ant to  be  within  its  protection,  Whitney 
V.  Marshall,  17  Wis,  174. 

An  answer  alleging  forfeiture  by  non-com- 
pliance with  mining  rules  should  set  out 
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llie  nature  and  character  of  such  possession. Nor  is  it  necessary,  where  the 
Mswer  alleges  that  the  deed  under  which  plaintiff  claims  is  void,  to  also  allege 
tjhat  plaintiff  had  notice  of  defendant's  title.^^  And  averments  in  a  complaint  as 
to  ownersliip  of  plaintiff's  grantoi'S  are  held  to  be  immaterial  and  it  is  not  neces- 
sary to  deny  tliem.^"^  So  where  the  answer  denies  title  in  plaintiff,  further  allega- 
lions  of  particulars  in  wliich  such  title  is  defective  may  be  properly  struck  out  as 
snrplusage.^'^ 

5.  Matters  in  Abatement.^^  Pleas  in  abatenient  in  ejectment  have  been 
ileelared  to  be  rare,  but  nevertheless  pleadable  whenever  right  so  requires/'^^ 

6.  Disclaimer.  Although  it  has  been  declared  that  disclaimer  is  unknown 
m  ^®  or  is  not  properly  a  plea  in  ejectment,^^  yet  as  a  general  rule  a  defendant  has 
been  allowed  to  hie  one.^"    A  disclaimer  of  a  part  of  the  lands  demanded  should 


such  rules.  Dutch  Flat  Water  Co.  r.  Moonev, 
i2  Cal.  534. 

A  plea  alleging  that  plaintiff  claims  under 
a  tax  rule  and  setting  up  several  special  de- 
fenses attacking  the  tax  proceedings  sliould 
allege  that  plaintiff's  title  is  based  solely 
on  such  proceedings.  Caines  f.  Katz,  95  Mo. 
333,  7  S.  W.  18. 

A  plea  denying  seizin  or  possession  by  plain- 
tiffs, or  those  under  whom  they  claim  within 
seven  years  prior  to  the  commencement  of 
ithe  action,  is  held  bad  for  want  of  an  alle- 
gation of  adverse  possession  in  defendant 
during  said  timq.  Wade  v.  Doyle,  17  Fla. 
322. 

A  statement  of  matters  which  might  be  evi- 
dence in  support  of  title  in  defendant  is  not 
a  proper  plea  of  such  title  under  Oreg. 
Code,  §  316.  Wythe  v,  Myers,  30  Fed.  Cas. 
No,  18,119,  3  Sawy.  595;  Moreland  i".  Marion 
County,  17  Fed.  Cas.  No.  9,794;  Hall  r. 
Aastin,  11  Fed.  Cas.  No.  5,925,  Deady  104. 
See  also  Fitch  Cornell,  9  Fed.  Cas.  No. 
4,834,  1  Sawy.  156,  holding  that  defendant 
should  not,  under  Oreg.  Code,  §§  226,  227, 
requiring  defendant  to  state  the  nature  and 
duration  of  the  estate  he  claims,  state  the 
evidence  of  it. 

Want  of  title  in  plaintiff  is  a  legal  defense 
in  Wisconsin  and  well  pleaded  by  a  general 
denial  in  the  answ^er.  Fowler  v.  Scott,  64 
Wis.  509,  25  N.  W.  716. 

20.  Bartlett  f.  Secor,  56  Wis.  520,  14  N.  W. 
714. 

21.  Funkhauser  v.  Mallen,  62  Mo.  555. 

22.  Morgan  v.  Tillottson,  73  Cal.  520,  15 
Pac.  88.  But  see  Sharp  v.  Dangney,  33  Cal. 
505, 

23.  Nelson  v.  O'Brien,  139  Cal.  628,  73  Pac. 
469. 

Where  defendant  does  not  allege  that  he 
Is  a  creditor  of  plaintiff  it  is  proper  to  strike 
out  averments  therein  of  acts  of  the  latter 
alleged  to  be  fraudulent  as  against  his  cred- 
itors.   Moore  v.  Ivers,  83  Mo.  29. 

24.  Matters  in  abatement  generally  see 
Abatement  and  Revival,  1  Cyc.  10. 

25.  Rouche  v.  Williamson,  25  N.  C.  141, 
149  {^Qiting  Doe  v.  Roe,  10  East  523;  Denn 
^.  Fenn,  8  T.  R.  474]. 

Defendant  is  not  precluded  from  entering 
a  plea  in  abatement,  although  it  is  provided 
by  statute  or  code  that  the  plea  in  eject- 
ment shall  be  "  not  guilty."  Campbell  f. 
Galbreath,  5  Watts    (Pa.)    423.     See  also 
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James  River,  etc.,  Co.  v.  Robinson,  16  Gratt. 
(Va.)  434. 

Thus  defendant  may  plead  in  abatement 

such  matters  as  marriage  or  death  (McCor- 
mic  V.  Leggett,  53  N.  C.  425)  ;  misnomer 
(Dixon  V.  Cavenaugh,  1  Overt.  (Tenn.)  305. 
Compare  Augusta  Mfg.  Co.  t.  Vertrees,  4 
Lea  (Tenn.)  75)  ;  improper  joinder  of  de- 
fendants (Gibbons  v.  Martin,  10  Fed.  Cas. 
No.  5,381,  4  Sawy.  206)  or  non- joinder  of  a 
defendant  (Tucker  v.  Starks,  Brayt.  (Vt.) 
191.  Compare  Stapp  Wilkinson,  80  Ala. 
47)  ;  plaintiff's  taking  possession  (McCor- 
mic  r,  Leggett,  53  N.  C.  425;  Johnson  v. 
Swain,  44  N.  C.  335)  ;  that  there  is  no  such 
person  as  the  alleged  plaintiff  (Campbell  f. 
Galbreath,  5  Watts  (Pa.)  423)  ;  the  omis- 
sion of  the  name  of  the  township  in  the  de- 
scription as  filed  (Lyons  v.  Miller,  4  Serg. 
&  R,  (Pa.)  279)  ;  or  the  pendency  of  an  ac- 
tion of  covenant  for  a  breach  of  a  contract  to 
convey  in  a  subsequent  action  of  ejectment 
to  enforce  specinc  performance  (Findlay  r. 
Keim,  62  Pa.  St.  112,  holding  also  that  after 
going  to  trial  on  the  merits  it  is  too  late  to 
make  such  plea)  ;  or  in  an  action  against 
the  holders  of  a  tax-title  that  plaintiff  had 
not  filed  the  affidavit  required  by  law  to  the 
effect  that  he  had  tendered  the  purchasers 
or  their  representatives  the  full  amount  of 
all  taxes  and  costs  and  the  statutory  interest 
thereon  and  the  full  value  of  all  improve- 
ments and  that  the  same  had  been  refused. 
Pope  t;.  Macon,  23  Ark.  644. 

But  defendant  cannot  plead  in  abatement 
facts  tending  to  deny  plaintiff's  title  (Peters 
I).  Banta,  120  Ind.  416,  22  N.  E.  95)  or  the 
disability  of  the  lessor  of  plaintiff  (Rouche 
V.  Williamson,  25  N.  C.  141). 

26.  Ellis  V.  Jeans,  26  Cal.  272. 

27.  Kirkland  v.  Thompson,  51  Pa.  St.  216; 
Zeigler  v.  Fisher,  3  Pa.  St.  365. 

28.  A  disclaimer  may  be  filed  during  the 
trial.  Harris  v.  Tyson,  24  Pa.  St.  347,  64 
Am.  Dec.  661.  But  see  Steinmets  t.  Logan, 
3  Watts  (Pa.)  160. 

After  a  plea  by  a  defendant  which  admits 
possession  he  cannot  subsequently  file  a  dis- 
claimer. Alexander  v.  Wheeler,  69  Ala.  332; 
Graybeal  v.  Powers,  83  ,N.  C.  561. 

No  defense  should  be  entered  by  one  who 
intends  to  disavow  possession.  McClennan 
V.  McLeod,  75  N.  C.  64;  Thomas  v.  Orrell, 
27  N.  C.  569,  44  Am.  Dee.  58. 

The  action  cannot  be  defeated  by  a  dis- 
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show  to  what  part  the  disclaimer  applies.-^  And  a  plea  which  is  not  technicallj 
a  disclaimer,  but  is  in  the  nature  of  a  special  plea  in  bar,  should  be  rejected  where 
the  only  proper  plea  is  not  guilty.^  A  disclaimer  will  operate  as  an  estoppel  by 
record  as  to  the  part  of  the  land  disclaimed  unless  withdrawn  or  amended  by 
leave  of  court."^^  Where  defendant  files  an  answer  disclaiming  all  right,  title, 
interest,  and  possession  in  the  premises,  judgment  should  be  entered  on  the  plead* 
ings  in  favor  of  plaintiff.^^  The  fact  that  a  disclaimer  of  title  has  been  filed  by 
defendant  accompanied  by  a  denial  of  possession  does  not  entitle  him  to  dis- 
missal,^ although  it  may  relieve  him  from  further  costs.^'^ 

7.  Several  or  Inconsistent  Pleas/^^  The  pleas  of  not  guilty  and  disclaimer  are 
incompatible  and  cannot  be  pleaded  as  a  defense  to  the  recovery  of  the  same 
land.^®  But  in  some  jurisdictions  defendant  may  set  forth  as  many  grounds  of 
defense,  legal  or  equitable,  as  he  may  have.^''    And  a  special  denial  of  possession 


claimer  of  tkle  by  plaintiff  pending  the  ac- 
tion, made  without  consideration  or  the  ad- 
vice of  counsel,  and  which  is  subsequently 
contested  by  plaintiff.  Martin  r.  Walker, 
94  Ga.  477,  21  S.  E.  223. 

The  court  may  permit  a  defendant  to  dis- 
claim on  condition  of  permitting  plaintiff  to 
take  judgment  by  default  for  recovery  of 
the  premises  where  the  sheriff  has  returned 
the  summons  with  an  affidavit  that  defend- 
ant was  actually  in  possession  and  it  ap- 
pears at  the  hearing  that  he  was  not  in  pos- 
session at  the  time  of  the  issuance  of  the 
summons.  Stewart  v.  Camden,  etc.,  R.  Co., 
33  N.  J.  L.  115. 

What  amounts  to  a  disclaimer  see  McCar- 
nan  r.  Cochran,  57  Ind.  166 ;  Carson  r.  Dun- 
das,  39  Nebr.  503,  58  N.  W.  141. 

29.  Christy  v.  Scott,  14  How.  (U.  S.)  282, 
14  L.  ed.  422.  Compare  Buxbaum  v.  McCor- 
ley,  99  Ala.  537,  13  So.  5;  Graybeal  v.  Pow- 
ers, 83  N.  C.  561.  And  it  has  been  decided 
that  a  defendant  who  does  not  specify  the 
portion  for  which  he  intends  to  defend,  and 
disclaim  as  to  the  balance,  cannot  complain, 
although  the  finding  be  against  him  for  the 
whole.  Guy  v.  Hanly,  21  Cal.  397.  See  also 
Carrington  v.  Goddin,  13  Gratt.  (Va.)  587. 
But  see  Cowles  r.  Ferguson,  90  N.  C.  308. 

A  defendant  wishing  to  defend  as  to  a  part 
only  of  the  premises  and  to  obtain  a  propor- 
tionate reduction  in  the  damages  awarded 
as  mesne  profits  should  specify  the  portion 
of  the  premises  for  which  it  was  intended  to 
defend  and  disclaim  as  to  the  balance.  Guy 
r.  Hanly,  21  Cal.  397. 

Where  defendants  are  required  to  admit 
possession  before  being  permitted  to  defend, 
it  has  been  decided  that  two  defendants,  sur- 
vivors of  three  sued  as  joint  tenants,  may 
disclaim  as  to  a  portion  of  the  premises  not 
possessed  by  them  and  admitting  possession, 
may  defend  as  to  the  remaining  portion. 
Payne  v.  Ormond,  44  Ga.  514. 

30.  Reynolds  v.  Cook,  83  Va.  817,  3  S.  E. 
710,  5  Am.  St.  Rep.  317. 

31.  Greeley  v.  Thomas,  56  Pa.  St.  35.  See 
also  Burt  v.  Florida  Southern  R.  Co.,  43 
Fla.  339,  31  So.  265,  where  it  is  decided  that 
defendant,  who  has  pleaded  not  guilty  and 
that  he  was  not  in  possession  and  who  sub- 
sequently withdraws  the  second  plea  and 
after  verdict  in  his  favor  amends  his  answer 


by  disclaiming  as  to  the  greater  part  of  the 
land,  voluntarily  relinquishes  by  such  plea 
the  right  to  a  judgment  which  will  be  an 
estoppel  on  the  question  of  title  as  to  all 
the  lands  sued  for  and  disclaimed  by  de- 
fendant. 

32.  Kansas,  etc.,  R.  Co.  v.  McBratney,  10 
Kan.  415.  See  also  McAdams  v.  Lotton,  IIH 
Ind.  1,  20  N.  E.  523,  under  the  Indiana  stat- 
ute. But  see  Noe  v.  Card,  14  Cal.  576,  where 
it  is  held  that  a  disclaimer  of  title  and  pos- 
session does  not  authorize  a  judgment  by 
confession,  for  it  does  not  confess  possession 
which  is  necessary  to  found  a  judgment. 

33.  Where  the  disclaimer  discloses  the 
owner's  name  and  residence  the  action  will 
not  be  dismissed  but  plaintiff  may  cite  the 
real  owner.    Scott  v.  Bowles,  3  La.  Ann,  637. 

34.  Killen  v.  Compton,  60  Ga.  116.  See 
also  11  Cyc.  82. 

Defendant  is  only  relieved  from  liability 
for  costs  in  such  a  case  when  the  claimant's 
right  to  recover  is  defeated  by  a  disclaimer 
in  the  pleadings.  Cooper  f.  Great  Falls  Cot- 
ton Mills  Co.,  94  Tenn.  588,  30  S.  W.  353. 

35.  Several  defenses  see  supra,  III,  L. 

36.  Buxbaum  v.  McCorley,  99  Ala.  537,  13 
So.  5;  Torrey  v.  Forbes,  94  Ala.  135,  10  So. 
320;  McQueen  v.  Lampley,  74  Ala.  408; 
Bernstein  v.  Humes,  60  Ala.  582,  31  Am, 
Rep.  52.  Compare  Scranton  v.  Bosarge, 
(Miss.  1896)   19  So.  194. 

Pleading  the  general  issue  waives  a  dis- 
claimer filed  by  defendant.  Banner  v.  Crew, 
137  Ala.  617,  34  So.  822;  Alexander  r. 
Wheeler,  69  Ala.  332. 

37.  Penny  v.  Cook,  19  Iowa  538;  Goodman 
r.  Nichols,  44  Kan.  22,  23  Pac.  957;  Led- 
better  v.  Ledbetter,  88  Mo.  60. 

Equitable  defenses  not  inconsistent  with 
general  denial  see  Fisher  v.  Stevens,  143  Mo. 
181,  44  S.  W.  769. 

Inconsistent  or  contradictory  defense  may 
be  pleaded  under  Oreg.  Civ.  Code,  §  72  (Hall 
V.  Austin,  11  Fed.  Cas.  No,  5,925,  Deady 
104)  ;  and  likewise  in  North  Carolina  under 
Clark  Code  Civ.  Proc.  §  245  (3d  ed.).  pro- 
vided they  are  separately  stated  (McLamb 
1-.  McPhail,  126  N.  C.  218,  35  S,  E.  426), 

Under  the  Montana  practice  it  is  decided 
that  the  defendant  may  deny  seriatim  the 
allegations  of  the  complaint  showing  title  in 
plaintiff  and  may  set  forth  new  matter  for 
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is  held  not  inconsistent  with  a  plea  of  not  guilty .^^  Where  the  parties  raise  no 
objection  prior  to  going  to  trial  on  issues  made  by  the  pleading  they  cannot  after 
the  verdict  object  tliat  the  answer  sets  up  inconsistent  defenses.'^'^ 

8.  Set-Off* AND  Counter-claim.''^  A  counter-claim  set  up  by  defendant  must 
stand  as  an  independent  pleading,^^  and  all  the  facts  should  be  set  forth  as  if  it 
were  a  petition  in  an  independent  action/^ 

C.  Cross  Complaint  and  Answer  Thereto.  Where  equities  are  alleged  by 
a  defendant  in  a  cross  bill  as  a  defense  and  a  prayer  for  equitable  relief  is  based 
thereon  the  facts  should  be  as  fully  set  forth  as  it  would  be  necessary  to  allege 
them  in  the  stating  part  of  a  bill  in  equity .^^  Defendant  cannot  set  up  by  way  of 
cross  complaint  facts  w4iich  do  not  constitute  a  defense  to  the  action,  but  are 
intended  merely  as  the  foundation  for  a  money  judgment.^*  Parties  should  not 
be  made  co-defendants  by  a  cross  petition  which  does  not  raise  any  issue  in  which 
they  are  interested/^ 

D.  Subsequent  Pleadings — l.  Reply.  Where  a  plaintiff  fails  to  reply  to 
new  matter  set  up  by  defendant,  such  as  title  in  the  latter,  it  will  be  taken  as  true 
against  the  former/^  If  an  equitable  defense  is  set  up  plaintiff  may  reply  equi- 
table matter  in  rebuttal,  although  not  set  up  in  the  complaint.^^    He  may  also  in 


the  purpose  of  showing  title  in  himself. 
Northern  Pac.  R,  Co.  v.  McCormick,  55  Fed. 
601. 

38.  Buesing  v.  Forbes,  33  Fla.  495,  15  So. 
209,  holding  thus  under  a  statute  providing 
that  the  plea  of  not  guilty  shall  be  held  to 
admit  possession  of  defendant  or,  in  case  of 
an  adverse  claimant,  the  adverse  claim  of 
defendant,  and  should  defendant  wish  to  deny 
possession  or  that  he  claims  adversely  it 
shall  be  done  bv  special  plea.  But  see  Pow- 
ell V.  Watson,  66  Miss.  176,  5  So.  513. 

A  mere  statutory  suggestion  of  adverse 
possession  for  a  certain  period  made  by  de- 
fendant with  a  view  to  ascertaining  the  allow- 
ance for  the  value  of  permanent  improvements 
as  provided  by  the  code  is  not  a  defense  or 
plea  to  the  action  which  can  be  stricken  out 
as  repugnant  to  the  plea  of  not  guilty.  New- 
some  V.  Guy,  109  Ala.  305,  19  So.  448. 

39.  Schaefer  'g.  Causey,  8  Mo.  App.  142. 

40.  Set-off  and  counter-claim  as  a  defense 
see  supra,  III,  J;  and,  generally.  Recoup- 
ment, Set-Off,  and  Counter-Claim. 

41.  Rucker  v.  Steelman,  73  Ind.  396,  hold- 
ing that  a  pleading  cannot  be  both  a  counter- 
claim and  an  answer. 

42.  Allen  v.  Douglass,  29  Kan.  412.  See 
also  Crecelius  v.  Mann,  84  Ind.  147;  Rucker 
V.  Steelman,  73  Ind.  396;  Travelers'  Ins.  Co. 
V.  Walker,  77  Minn.  438,  80  N.  W.  618; 
Freeman  v.  Brewster,  70  Minn.  203,  72  N.  W. 
1068.  It  may,  however,  in  some  cases  be 
sufficient  as  against  a  general  demurrer,  al- 
though it  may  possibly  be  open  to  a  motion 
to  make  it  more  definite  and  certain.  Par- 
ker V.  Vinson,  11  S.  D.  381,  77  N.  W.  1023. 

A  counter-claim  resting  on  defendant's  legal 
title  cannot  generally  be  set  up.  Lawe  v. 
Hyde,  39  Wis.  345. 

But  a  plea  of  usury  or  set-off  is  not  au- 
thorized by  a  statute  providing  that,  in  an 
action  by  a  mortgagee  against  a  mortgagor 
to  recover  the  land  conveyed  by  the  mort- 
gage, defendant  "  may  plead  payment  of  the 
mortgage  debt  or  the  performance  of  the 
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conditions  of  the  mortgage."  McKinnon  v. 
Lessley,  89  Ala.  625,  8  So.  9. 

The  title  claimed  is  sufficiently  set  forth 
in  a  counter-claim  which  alleges  that  defend- 
ant is  the  owner  in  fee  simple  of  the  real 
estate.    McMannus  v.  Smith,  53  Ind.  211. 

43.  Arguello  f.  Bours,  67  Cal.  447,  8  Pac. 
49. 

Affirmative  relief  should  be  asked  for. 
Hills  V.  Sherwood,  48  Cal.  386;  Dewey  v. 
Hoag,  15  Barb.  (N.  Y.)  365. 

A  cross  complaint  should  be  complete  in 
itself.    Meyendorf  v.  Frohner,  3  Mont.  282. 

A  cross  complaint  is  good  on  demurrer 
which  shows  that  the  cross  complainant  owns 
the  land  in  fee  and  states  that  plaintifT  as- 
serts title  but  has  none.  Collins  v.  McDuffie, 
89  Ind.  562. 

Where  one  action  for  two  separate  parcels 
is  brought  defendant  may  in  one  cross  com- 
plaint seek  affirmative  relief  as  to  each  par- 
cel separately.  Eureka  v.  Gates,  120  Cal.  54, 
52  Pac.  125. 

An  allegation  in  an  answer  of  title  in  de- 
fendant is  held  but  a  general  denial  in  an 
argumentative  form  and  not  to  constitute  a 
cross  complaint  requiring  a  denial  of  its 
allegations.  Phillips  v.  Shagart,  113  Cal.  552, 
45  Pac.  843,  54  Am.  St.  Rep.  369.  Compare 
Nelson  v.  O'Brien,  139  Cal.  628,  73  Pac. 
469. 

44.  Hoffman  i\  Remnant,  72  Cal.  1,  12  Pac. 
804. 

45.  Klinker  v.  Schmidt,  106  Iowa  70,  75 
N.  W.  672. 

Where  a  cross  complaint  makes  an  addi- 
tional party  defendant  and  the  latter  answers 
disclaiming  any  interest  in  the  premises  and 
shows  that  it  was  the  property  of  the  origi- 
nal plaintiff  by  devise  it  is  error  to  strike 
out  his  answer  on  motion  of  the  original  de- 
fendant. Montgomery  v.  Gorrell,  51  Ind. 
309. 

46.  Newman  v.  Newton,  14  Fed.  634,  4  Mc- 
Crary  293,  under  Colo.  Code  Civ.  Proc.  §  250. 

47.  Hardin  v.  Ray,  94  N.  C.  456. 
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some  cases  avail  liimself  in  the  reply  of  matter  in  avoidance.^^  It  lias,  however, 
been  decided  that  matter  which  amounts  only  to  a  denial  of  plaintiff's  title  need 
not  be  replied  to/^  nor  need  surplusage  matter.^^  But  a  reply  is  defective  where 
it  is  evasive  and  not  responsive  to  the  answer,^Ms  a  departure,^'^  or  tenders  an 
immaterial  issue. 

2.  Rejoinder.  A  rejoinder  which  is  a  departure  and  tenders  a  traverse  on  a 
traverse  is  bad.^^ 

E.  Denials  and  Admissions  and  Effect  Thereof  —  l.  In  General.  Matters 
wliich  are  alleged  in  the  complaint  and  which  are  not  denied  by  the  answer  of 
defendant  may  be  regarded  as  admitted.^^  And  plaintiff  may  rely  on  admissions 
in  the  answer  and  be  relieved  from  proof  of  the  facts  thus  admitted.^^  The 
defense  of  adverse  possession  is  held  to  be  a  denial  of  plaintiff's  title.^^  And  a 
denial  in  the  answer  that  defendant  "  derived  "  title  from  a  common  source  will, 
in  the  absence  of  a  motion  for  a  more  specific  statement,  be  treated  as  a  denial  of 


48.  South  Park  Com'rs  f.  Gavin,  139  111. 
280,  28  N.  E.  826. 

To  a  plea  of  "  liberum  tenementum  "  plain- 
tiff may  reply  either  by  traversing  the  title 
generally  and  showing  by  way  of  avoidance 
that  the  title  was  destroyed,  or  he  may  admit 
the  title  and  show  that  it  was  taken  away 
by  adverse  possession.  Crockett  v.  Lash- 
brook,  5  T.  B.  Mon.  (Ky.)  530,  17  Am.  Dec. 
98. 

49.  Thompson  v.  Thompson,  52  Cal.  154. 

50.  Kyser  v.  Cannon,  29  Ohio  St.  359.  See 
also  Raymond  i",  Morrison,  9  Wash.  156,  37 
Pac.  318. 

51.  Swope  V.  Schwartz,  15  S.  W.  251,  12 
Ky.  L.  Rep.  853. 

52.  Morris  v.  Beebe,  54  Ala.  300. 

53.  Bailey  r.  Selden,  124  Ala.  403,  26  So. 
909. 

Sufficiency  of  reply  generally  see  Steeple 
V.  Downing,  60  Ind.  478;  Kratemayer  r. 
Brink,  17  Ind.  509. 

54.  Price  r.  Sanderson,  18  N.  J.  L.  426. 

55.  Stafford  v.  Watson.  41  Ark.  17  (failure 
to  deny  allegation  as  to  whom  plaintiff 
claimed  under)  ;  Langley  v.  Jones,  26  Md. 
462  (admission  of  location  of  plaintiff's  pre- 
tensions) ;  Johnson  v.  Pate,  90  N.  C.  334 
(failure  to  deny  the  existence  of  the  record 
of  a  judgment  under  which  plaintiff  claims). 

Admission  of  title. —  Where  ownership  in 
plaintiff  and  ouster  by  defendant  is  alleged 
in  the  complaint,  and  the  answer  admits  pos- 
session, avers  fee  in  defendant,  and  deraigns 
title  from  an  administrator's  sale,  the  an- 
swer amounts  to  an  admission  of  plaintiff's 
title  if  the  sale  was  void.  Prvor  f.  Madigan, 
51  Cal.  178. 

An  admission  of  possession  of  part  of  the 
land  claimed  and  that  the  same  is  withheld 
by  defendant,  coupled  with  a  denial  of  pos- 
session or  withholding  of  the  remainder,  such 
admission  and  denial  being  preceded  by  a  de- 
nial of  every  obligation  "  except  as  herein- 
after stated,"  does  not  amount  to  an  admis- 
sion that  plaintiffs  such  remainder. 
Stites  V.  Gater,  (Cal.  1896)  45  Pac.  185. 

An  answer  alleging  that  the  deed  is  void 
under  which  plaintiff  claims,  but  which  fails 
to  allege  that  he  had  notice  of  defendant's 
title,  does  not  thereby  admit  that  plaintiff  is 


an  innocent  purchaser  for  value.  Funk- 
houser  v.  Mallen,  62  Mo.  555. 

Plea  of  not  guilty  admits  that  the  land  de- 
scribed is  that  covered  by  the  title  alleged 
in  the  declaration.  Tongue  v.  Nutwell,  17 
Md.  212,  79  Am.  Dec.  649. 

Title  not  being  put  in  issue  by  direct  alle- 
gation it  should  not  be  held  to  be  put  in  issue 
by  mere  inference  through  the  assertion  by 
defendant  of  title  in  himself.  Knight  v, 
Denman,  (Nebr.  1903)  94  N.  W.  622. 

56.  Voltz  V.  Newbert,  17  Ind.  187  (admis- 
sion of  boundaries  alleged  by  plaintiff)  ; 
Heinz  r.  Cramer,  84  Iowa  497,  51  N.  W.  173 
(admission  of  title  alleged  by  plaintiff)  ; 
Russell  y.  Glasser,  93  Mo.  353,  6  S.  W.  362 
(admission  as  to  deeds  constituting  a  chain 
in  plaintiff's  title) . 

An  answer  admitting  that  defendant  claims 
from  a  certain  grantor  may  be  relied  on  by 
plaintiff  who  need  not  prove  title  in  such 
grantor.  McDonald  v.  Hannah,  59  Fed.  977, 
8  C.  C.  A.  426. 

A  plaintiff  may  rely  on  admission  in  an- 
swer of  title  in  his  grantor  prior  to  the  date 
of  his  deed  without  admitting  the  further 
allegation  therein  as  to  a  grant  of  the  same 
or  other  lands  by  the  same  grantor  to 
defendant.  Orton  v.  Noonan,  19  Wis. 
350. 

If  a  defendant  in  pleading  his  equity  un- 
qualifiedly pleads  the  legal  title  or  right  of 
possession  out  of  himself  and  in  plaintiff,  the 
latter  need  not  offer  evidence  of  his  title, 
especially  where  he  waives  damages,  rents, 
and  profits.  Ledbetter  v.  Ledbetter,  88  Mo. 
60. 

Where  defendant  pleads  two  defenses,  how- 
ever, one  a  general  denial  and  the  other  by 
way  of  confession  and  avoidance,  any  ad- 
mission contained  in  the  latter  plea  cannot 
be  resorted  to  by  plaintiff  to  establish  the 
issue  raised  by  the  former.  Stanley  r.  Sliool- 
bred,  25  S.  C.  181. 

57.  Clayton  f.  Rose,  87  N.  C.  106.  Com- 
pare Knight  V.  Denman,  64  Nebr.  814,  90 
N.  W.  863. 

That  defendant  claims  by  adverse  posses- 
sion in  his  bill  of  particulars  does  not  admit 
that  plaintiff  has  a  good  paper  title.  Troth 
V.  Smith,  68  N.  J.  L.  36,  52  Atl.  243. 
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an  allegation  that  he  claimed  title  through  a  common  sonrce.^^  Again  where 
there  is  a  denial  in  the  answer  of  the  title  of  plaintiff  the  latter  must  recover  on 
the  strength  of  his  own  title.^^ 

2.  Possession  and  Ouster.  The  possession  of  defendant  is  admitted  by  the 
plea  of  not  guilty  or  general  issue,^  by  a  general  denial,^^  or  by  an  answer  which 
does  not  deny  possession,*'^  in  which  case  it  is  not  necessary  for  plaintiff  to  prove 
it.^^  So  ouster  may  be  admitted  by  the  pleadings,*^  as  where  the  answer  puts  in 
issue  plaintiff's  title  and  right  of  possession  but  does  not  deny  that  defendant  is  in 
possession,^^  or  by  the  denial  of  title  of  a  cotenant.^^  And  a  landlord  who  is 
-admitted  to  defend  in  an  action  against  his  tenant  is  held  to  admit  his  or  his 
tenant's  possession.^^  But  a  denial  of  entry  and  ouster  also  necessarily  denies  a 
withholding  of  possession.^  And  an  answer  which  denies  plaintiff's  title  and  avers 
title  in  another,  and  that  defendant's  title  has  been  divested  by  a  judicial  sale, 
;and  that  the  purchaser  at  such  sale  has  been  put  in  possession,  is  a  denial  of 
possession. 

3.  Confession  of  Lease,  Entry,  and  Ouster  —  Consent  Rule.  The  common 
consent  rule™  admits  lease,  entry,  and  ouster,^^  and  dispenses  with  proof  of 


58.  Nicklaee  t.  Diekerson,  65  Ark.  422,  46 
S.  W.  945. 

59.  Jones  v.  Griffin,  25  Ky.  L.  Rep.  117, 
74  S.  W.  713,  holding  that  in  such  a  ease 
it  is  improper  to  sustain  a  demurrer  to  the 
answer  because  the  averments  therein  as  to 
defendant's  own  title  are  insufficient. 

60.  Alabama. —  Newton  v.  Louisville,  etc., 
R.  Co.,  110  Ala.  474,  19  So.  19;  Berhstein  v. 
Humes,  60  Ala.  582,  31  Am.  Rep.  52;  Phil- 
pot  V.  Bingham,  55  Ala.  435. 

Florida. —  Buesing  v.  Forbes.  33  Fla.  495, 
15  So.  209. 

Illinois.— \Nielsind  v.  Kobick,  110  111.  16, 
51  Am.  Rep.  676. 

Indiana. —  Holman  r.  Elliott,  86  Ind.  231. 

Maine.—  Coffin  r.  Freeman,  82  Me.  577,  20 
Atl.  238. 

Maryland. —  Wallis  v.  Wilkinson,  73  Md. 
128,  20  Atl.  787. 

New  Jersey. —  French  v.  Robb,  67  N.  J.  L. 
260,  51  Atl.  509,  91  Am.  St.  Rep.  433,  57 
L.  R.  A.  956. 

Pennsylvania. —  Ulsh  r.  Strode,  13  Pa.  St. 
433;  Hoig  v.  Clark,  22  Pa.  Co.  Ct.  552. 

Tennessee.  —  James  r.  Brooks,  6  Heisk. 
150. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  202. 

But  see  Cummings  v.  Butler.  6  Ga.  88; 
Stevens  v.  Griffith,  3  Vt.  448. 

The  plea  of  not  guilty  is  equivalent  in  its 
effect  to  the  consent  rule.  Swann  v.  Kidd, 
78  Ala.  173;  King  r.  Kent,  29  Ala.  542. 

61.  A  general  denial  under  Wash.  Code 
Proc.  §  532,  admits  that  defendant  is  a  tres- 
passer without  title.  Allen  r.  Higgins,  9 
Wash.  446,  37  Pac.  671,  43  Am.  St.  Rep. 
847. 

62.  Schenk  v.  Evoy,  24  Cal.  104;  Burke 
.V.  Table  Mountain  Water  Co.,  12  Cai.  403; 
Yorks  V.  Mooberg,  84  Minn.  502,  87  N.  W. 
1115;  McCarty  v.  Clark  County,  101  Mo. 
179,  14  S.  W.  51;  Tomlinson  r.  Lynch,  32 
Mo.  160. 

63.  McCreery  v.  Everding,  44  Cal.  284; 
Powell  V.  Oullahan,  14  Cal.  114;  Wieland  v. 
Kobick,  110  111.  16,  51  Am.  Rep.  576. 

A  plea  of  title  by  adverse  possession  admits 
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possession  by  defendant  which  plaintiff  need 
not  introduce  proof  of,  Tatum  i.  St.  Louis, 
125  Mo.  647,  28  S.  W.  1002. 

64.  Carpenter  v.  Carpenter,  119  Mich.  167, 
77  N.  W.  703. 

65.  Salmon  r.  Wilson,  41  Cal.  595.  See 
also  Moore  v.  Moore,  (Cal.  1893)  34  Pac. 
90;  Ketchum  v.  Barber,  (Cal.  1886)  12  Pac. 
251. 

66.  Phelan  v.  Smith,  100  Cal.  158,  34  Pac. 
667;  Spect  v.  Gregg,  51  Cal.  198;  Combs  r. 
Brown,  29  N.  J.  L.  36;  Aiken  v.  Lyon,  127 
N.  C.  171,  27  S.  E.  199;  Gilchrist  v.  Middle- 
ton,  107  N.  C.  663,  12  S.  E.  85. 

67.  Although  if  several  tracts  are  embraced 
in  the  declaration  the  admission  extends 
only  to  that  tract  the  tenant  of  which  was 
served  with  process.  King  r.  Brittain,  32 
N.  C.  116. 

68.  Hawkins  v.  Reichert,  28  Cal.  534. 

69.  Carson  r.  Dundas,  39  Nebr.  503,  58 
N.  W.  141. 

Sufficiency  of  denial  of  possession  generally 
see  Weeks  r.  Link,  137  Cal.  502,  70  Pac. 
548:  Huber  r.  Bletzer,  64  Hun  (N.  Y.)  638, 
19  N.  Y.  Suppl.  506;  Duncan  v.  Hall,  117 
N.  C.  443,  23  S.  E.  362. 

Where  adverse  possession  is  pleaded  and  it 
is  stipulated  that  plaintiff  was  never  in  pos- 
session, although  he  is  admitted  therein  to 
have  had  title,  the  stipulation  will  be  con- 
strued as  referring  to  actual  possession. 
San  Francisco  v.  Fulde,  37  Cal.  349,  99  Am. 
Dec.  278. 

70.  The  consent  rule  in  the  English  prac- 
tice has  been  defined  to  be  a  superseded  in- 
strument, in  which  a  defendant  in  an  action 
of  ejectment  specified  for  what  purpose  he 
intended  to  defend,  and  undertook  to  con- 
fess not  only  the  fictitious  lease,  entry,  and 
ouster,  but  that  he  was  in  possession.  Black 
L.  Diet. 

Form  of  consent  rule  see  Adams  Ejectm. 

359. 

71.  Hilliard  v.  Doe,  7  Ga.  172. 
Possession  is  admitted.    Rawlev  r.  Doe,  6 

Blackf.  (Ind.)  143;  Atwell  v.  McLure.  49 
N.  C.  371.    But  see  Albertson  v.  Reding,  6 
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them.'^  It  also  admits  that  the  boundaries  of  the  land  are  those  given  bj  plain- 
tiff.'^ A  special  consent  rule  may,  however,  be  entered  into  in  some  cases  in 
which  only  lease  and  entry  is  admitted,'^  and  ouster  must  be  proved.'^ 

F,  DemurreP — L  In  General.  When  a  cause  of  demurrer  is  assigned  the 
reason  or  ground  of  it  must  also  be  stated.'^  A  demurrer  to  a  pleading  may 
be  overruled  where  the  defects  should  be  reached  by  motion  and  not  by 
demurrer/' 

2.  To  Declaration  or  Complaint,  A  demurrer  is  the  proper  remedy  where  the 
complaint  is  defective  in  not  stating  the  nature  and  quality  of  the  estate  ; where 
it  contains  in  addition  to  the  facts  in  detail  on  which  plaintiff's  title  rests,  a  sub- 
sequent allegation  of  ownership  which  is  merely  an  unwarranted  conclusion  of 
law;'^  where  it  appears  on  the  face  of  the  petition  that  defendant  has  acquired 
a  prescriptive  title  to  the  land  in  controversy  as  against  plaintiff  or  where  it 
appears  by  the  allegation  of  the  complaint  that  one  of  two  co-defendants  has  con- 
veyed his  interest  to  the  other.^^  And  although  an  action  to  recover  lands  owned 
by  a  ward  cannot  be  maintained  by  the  guardian  in  his  own  name,  yet  where  the 
title  of  the  ward  is  fully  set  forth  in  the  declaration,  the  guardian  being  only  a 
nominal  party,  the  objection  should  be  taken  by  demurrer.^- 

3.  To  Plea,  Answer,  or  Disclaimer.  A  demurrer  to  an  answer  admits  only  so 
much  as  goes  to  make  a  proper  defense,  and  surplusage  or  immaterial  matter  is 
not  admitted.^^  A  disclaimer,  being  a  confession  of  the  cause  of  action  and  its 
office  being  to  sav^e  costs  which  accrue  after  entry  of  judgm.ent,  is  not  demur- 
rable.^'' The  rule  that  a  demurrer  reaches  back  to  the  first  defective  pleading 
applies  in  the  case  of  a  demurrer  to  a  counter-claim.^^ 


N,  C.  283.  And  defendant  cannot  narrow 
his  defense  to  a  possession  of  a  part  of  the 
premises.  Phihxdelphia  i\  Clifford,  4  Yeates 
(Pa.)  272.  So  where  a  defendant  is  substi- 
tuted by  consent  he  must  admit  that  he  was 
in  actual  possession.  Wise  i.  Wheeler,  2S 
N.  C.  196. 

Such  confession  extends  to  an  entry  to  com- 
plete the  title.  Holt  v.  Smith,  1  Harr.  &  M. 
(Md.)  273. 

72.  Hilliard  v.  Doe,  7  Ga.  172. 

Ouster  need  not  be  proved.  Armstrong  r. 
Timmons,  3  Harr.  (Del.)  342;  Davis  v. 
Whitesides,  1  Bibb  (Ky.)  510;  Jackson  r. 
Denniston,  4  Johns.  (N.  Y.)  311;  Hargrove 
V.  Powell,  19  N.  C.  97. 

Proof  of  reentry  is  not  necessary  where  de- 
fendant was  a  party  to  the  ejectment  and 
entered  into  such  rule.  Cooch  v.  Gerry,  3 
Harr.  (Del.)  423. 

Defendant  is  not  precluded  by  the  confes- 
sion of  the  leases  from  showing  on  the  trial 
that  the  lessor  was  dead  or  a  feme  covert  at 
their  date.  Coleman  v.  Mabberly,  3  T.  B. 
Mon.  (Ky.)  220. 

73.  Dunn  r.  Games,  8  Fed.  Cas.  No.  4,176, 
1  McLean  321. 

74.  In  ejectment  against  a  cotenant  if  de- 
fendant relies  on  want  of  actual  ouster  he 
should  ask  for  a  special  rule  to  confess  lease 
and  entry  only.  Van  Bibber  r.  Frazier,  17 
Md.  436;  Tongue  v.  Nutweil,  17  Md.  212,  79 
Am.  Dec.  649. 

75.  Jackson  r.  Leek,  12  Wend.  (N.  Y.) 
105. 

76.  Brown  v.  Martin,  25  Gal.  82. 

A  general  demurrer  may  be  properly  over- 
ruled, although  a  special  demurrer  might  be 


sustained.  White  v.  Scofield,  84  Ga.  56,  Iv? 
S.  E.  591. 

77.  Vance  r.  Schroyer,  82  Ind.  114;  String- 
fellow  r.  Alderson,  12  Kan.  112. 

78.  Clark  r.  Crego,  47  Barb.  (N.  Y.)  599. 
Conveyances  attached  to  the  complaint  as 

exhibits  do  not  become  part  of  the  plead- 
ings, and  a  court  in  considering  a  demurrer 
to  the  complaint  should  look,  not  at  the  con- 
veyances, but  at  the  allegations  only.  Pruett 
r.  Ramsey,  (Ark.  1890)  14  S.  W.  1095; 
Howell  r.  Rye,  35  Ark.  470;  Cairo,  etc.,  R. 
Co.  r.  Parks',  32  Ark.  131.  See  also  Youn  v. 
Pittman,  82  Ga.  637,  9  S.  E.  667,  holding  that 
an  action  cannot  be  dismissed  on  demurrer 
to  the  abstract  of  title  annexed  to  the  decla- 
ration. 

79.  Ely  r.  Azov,  39  Misc.  (N.  Y.)  669,  80 
N.  Y.  Suppl.  620. 

80.  Gunter  v.  Smith,  113  Ga.  18,  38  S.  E. 
374. 

81.  Eisner  r.  Eisner,  5  N.  Y.  App.  Div. 
117,  38  N.  Y.  Suppl.  671. 

A  party  is  not  precluded  from  pleading  over, 

on  overruling  his  demurrer  by  a  code  pro- 
vision that  the  judgment  for  plaintiff  on 
demurrer  is  that  he  recover  the  premises  ac- 
cording to  the  description  in  the  declaration, 
such  provision  being  held  to  apply  only 
where  defendant  fails  to  make  any  further 
defense,  Martin  v.  Nance,  3  Head  (Tenn.) 
649. 

83.  Kinney  v.  Harrett,  46  Mich.  87,  8  N.  W. 
708. 

83.  Meyendorf  r.  Frohner,  3  Mont.  282. 

84.  McAdams  r.  Lotton,  118  Ind.  1,  20 
N  E  523. 

85!  Lawe  r.  Hyde,  39  Wis.  345. 
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4.  To  Replication.  A  mere  general  demurrer  to  a  replication  on  the  ground 
that  it  is  "insufficient  in  law"  is  properly  overruled.^^ 

G.  Amended  and  Supplemental  Pleading's — l.  In  General.  The  ques- 
tion as  to  the  allowance  or  refusal  of  an  amendment  is  ordinarily  one  for  the  trial 
court  to  determine  in  the  exercise  of  its  discretion,^'  and  its  ruling  will  not  be 
reversed  by  the  appellate]court,^^  unless  there  appears  to  have  been  an  abuse  of 
discretion.^^  An  amendment  is  properly  not  allowed  where  it  is  too  remote  from 
the  original  cause  of  action  and  the  parties  thereto  to  be  germane  to  the  contro- 
versy set  out  in  the  declaration. And  where  the  paragraphs  of  a  petition  char- 
acterize it  as  a  possessory  action  defendant  cannot  by  amendment  change  it  into  a 
petitory  action.^^ 

2.  Parties.  Although  it  has  been  decided  that  an  amendment  of  a  complaint 
by  adding  a  new  demise,^^  by  striking  out  the  original  plaintiff  and  substituting 
another,^^  by  which  an  entire  change  of  parties  is  effected,-*^  or  by  the  addition  of 
a  new  party  plaintiff  to  the  abstract  of  title,  wliich  by  statute  takes  the  place  of 
demises,  should  not  be  allowed,^^  yet  it  is  generally  held  that  an  amendment 
involving  a  change  or  addition  of  parties  is  a  matter  within  the  discretion  of  the 
court.^^    A  simple  action  of  ejectment,  however,  against  one  person  for  a  certain 


86.  Tranum  v.  Drum,  112  Ala.  277,  20  So. 
419. 

87.  Maryland. —  Wallis  v.  Wilkinson,  73 
Md.  128,  20  Atl.  787. 

North  Carolina. —  Talbert  v.  Becton,  111 
N.  C.  543,  16  S.  E.  322. 

Pennsylvania. —  Langdon  v.  Clouse,  (1885) 
1  Atl.  600. 

Wisconsin. —  Kennan  v.  Smith,  115  Wis. 
463,  91  N.  W.  986. 

United  States. —  Wright  •  v.  Hollingsworth, 
1  Pet.  165,  7  L.  ed.  96. 

See  17  Cent.  Dig.  tit.  Ejectment,"  §  205 
et  seq. 

In  New  York  it  has  been  held  that  a  plain- 
tiff may  amend  his  declaration  as  of  course. 
Lounsbury  v.  Ball,  12  Wend.  247. 

Amendments  are  favored  which  enable  a 
party  to  prove  all  the  facts  necessary  to  his 
cause  of  action  or  defense.  Crosby  v.  Clark, 
132  Cal.  1,  63  Pac.  1022;  Cal,  Code  Ci\. 
Proc.  §  473. 

Declaration  stating  when  plaintiff's  right 
of  action  accrued  may  be  amended  by  substi- 
tution of  a  later  period.  Vreeland  v.  Ryer- 
son,  28  N.  J.  L.  205. 

Cause  should  be  shown  by  afltidavit.  Jack- 
son V.  Smith,  6  Cow.  (N.  Y.)  39. 

Interlining  amendment. —  Where  leave  to 
extend  the  term  in  a  demise  has  been  given 
by  the  court,  on  motion  and  the  amendment 
is  specific,  it  need  not  be  interlined  in  the 
declaration.  Walden  v.  Craig,  14  Pet.  (U.  S.; 
147,  10  L.  ed.  393. 

Where  the  term  laid  in  the  declaration  has 
expired  pending  the  proceedings  on  an  in- 
junction preventing  the  execution  of  a  writ 
of  habere  facias  possessionem  and  the  in- 
junction is  dissolved  it  has  been  decided  that 
the  court  to  which  the  motion  for  such  writ 
was  made  may  cause  the  term  to  be  en- 
larged. Noland  v.  Seekright,  6  Munf.  (Va.) 
185. 

88.  Wright  v.  Hollingsworth,  1  Pet.  (U.  S.) 
165,  7  L.  ed.  96. 

Where  a  supplemental  answer  contains  a 
recital  that  it  was  filed  by  leave  of  court,  and 
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is  a  part  of  the  judgment-roll  brought  up  on 
appeal,  it  will  be  presumed  by  the  appellate 
court  that  there  was  an  order  of  the  trial 
court  allowing  it  to  be  filed.  Roper  v.  Mc- 
Fadden,  48  Cal.  346. 

89.  Kirsch  r.  Smith,  64  Cal.  13,  27  Pac. 
942.  See  also  Kennan  v.  Smith,  115  Wis. 
463,  91  N.  W.  986. 

90.  Hobby  v.  Bunch,  83  Ga.  1,  10  S.  E.  113, 
20  Am.  St.  Rep.  301,  holding  that  where  a 
declaration  sets  out  demises  severally  from 
two  persons  it  should  not  be  amended  by  in- 
grafting upon  one  of  these  demises  an  equi- 
table claim  for  money  in  favor  of  a  third 
person  against  defendant. 

Application  to  amend  refused. —  See  Mcll- 
hargey  v.  McGinnis,  9  Ont.  Pr.  157  (refusing 
to  allow  plaintiff  to  amend  his  statement  of 
claim  and  ask  a  foreclosure  of  the  land  as 
mortgagee)  ;  Mitchell  v.  Smellie,  20  U.  C. 
C.  P.  389  (refusing  to  allow  plaintiff  to  add 
a  claim  for  an  alleged  forfeiture  of  their 
lease  to  defendant  under  which  latter 
claimed) . 

91.  St.  Amand  v.  Long,  25  La,  Ann.  164. 

92.  Dudley  v.  Gravson,  6  T.  B.  Mon.  (Ky.) 
259;  Currie  i:  Tibbs,  5  T.  Mon.  (Ky.)  440; 
May  V.  Hill,  5  Litt.  (Kv.)  307;  Gale  v.  Bab- 
cock,  9  Fed.  Cas.  No.  5,J88,  4  Wash.  199. 

Addition  of  another  lessor  can  only  be  made 
by  consent.  Smith  v.  Steelman,  20  N.  J.  L. 
116. 

93.  Gresham  v.  Webb,  29  Ga.  320. 

94.  Dougherty  r.  Powe,  127  Ala.  577,  30 
So.  524. 

95.  Willis  V.  Meadors,  64  Ga.  721. 

96.  Chapin  v.  Curtenius,  15  111.  427  (add- 
ing a  count  making  new  parties  plaintiff')  ; 
Carson  v.  Smart,  34  N.  C.  369  (striking  out 
name  of  one  of  the  lessors)  ;  Kaul  v.  Law- 
rence, 73  Pa.  St.  410  (adding  new  party 
plaintiff)  ;  Wilkes  v.  Elliot,  29  Fed.  Cas. 
No.  17,660,  5  Cranch  C.  C.  611  (adding  new 
demise).  And  see  Doe  v.  Clifton,  4  A.  &  E. 
809,  6  L.  J.  K.  B.  274,  31  E.  C.  L.  356; 
Doe  V.  Heron,  1  C.  L.  Ch.  (Ont.)  99:  Sut- 
cliffe  V.  Wood,  53  L.  J.  Ch.  970.  50  L.  T. 
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quantity  of  land  cannot  be  expanded  by  amendment  into  an  equitable  proceeding 
against  a  number  of  persons  to  decree  a  lien  on  a  much  larger  quantity  of  land, 
as  this  would  amount  to  a  complete  and  radical  alteration  of  the  whole  scope  of 
the  action.'^' 

3.  Date  of  Demise.  The  date  of  the  demise  may  be  altered,^^  or  extended  or 
enlarged  in  the  discretion  of  the  court/  provided  it  does  not  injure  or  impose 
any  hardship  on  defendant.^ 

4.  Description  of  Property.  A  mistake  in  the  complaint  in  the  description  of 
the  property  may  be  corrected  by  amendment.^ 

6.  Title,  Estate,  or  Interest.  An  amendment  may  be  made  to  a  declaration 
to  correct  a  defect  therein  which  consists  of  a  failure  to  set  forth  plaintiffs  estate 


Rep.  N.  S.  70*5;  Wright  r.  Creighton,  30 
U.  C.  C.  P.  5;  Henderson  f.  White,  23  U.  C. 
C.  P.  78;  Bannerman  v.  Dewson,  17  U.  C. 
C.  P.  257;  Robinson  r.  Bell,  9  U.  C.  C.  P. 
21;  White  v.  McKay,  43  U.  C.  Q.  B.  226. 

An  amendment  has  been  allowed  which  adds 
as  a  plaintiff'  one  who  is  named  as  a  trustee 
for  the  original  plaintiffs  in  a  deed  under 
which  they  claim  title  (Ebersole  v>.  Rankin, 
102  Mo.  488,  15  S.  W.  422)  ;  which  adds  the 
name  of  trustees  of  trust  property  in  eject- 
ment by  the  mortgagee  (Blake  f.  Done,  7 
H.  &  N.  465,  7  Jur.  N.  S.  1306,  31  L.  J.  Exch. 
100,  5  L.  T.  Rep.  N.  S.  429,  10  Wkly.  Rep. 
175)  ;  which  adds  a  separate  demise  by  each 
lessor  of  the  plaintiff  (Den  {;.  Ganoe,  16 
N.  J.  L.  439:  Den  r.  Seagrave,  16  N.  J.  L. 
357.  See  Jackson  v.  Kough,  1  Cai.  (N.  Y.) 
251,  Col.  &  C.  Cas.  (N.  Y.)  230)  ;  or  by  which 
the  demise  of  the  lessors  who  are  dead  are 
struck  out  (Doe  v.  Bohannon,  5  T.  B.  Mon. 
(Ky.)  121;  Jackson  v.  Reynolds,  1  Cai. 
(N.  Y.)  20.  Compare  Doe  v.  Roe,  8  Jur.  476, 

13  L.  J.  Exch.  304)  ;  or  which  adds  the 
names  of  parties  joined  as  plaintiffs  who  are 
barred  by  the  statute  of  limitations  (Mc- 
Brayer  v.  Cariker,  64  Ala.  50)  or  who  are 
not  found  to  be  entitled  to  the  land  (Water- 
man V.  Andrews,  14  R,  I.  589),  the  name  of 
a  defendant  who  disclaimed  all  interest  in 
the  land  except  as  dowress  (Weaver  v.  Bur- 
gess, 5  Ont.  Pr.  307)  ;  the  name  of  a  defend- 
ant not  in  possession  and  who  claims  no 
right  tS  the  land  (Hall  r.  Yuill,  2  Ont.  Pr. 
242.  Compare  Anglo-Canadian  Mortg.  Co. 
V.  Cotter,  8  Ont.  Pr.  Ill;  Grogan  v.  Adair, 

14  U.  C.  Q.  B.  479)  ;  the  name  of  a  tenant 
in  possession  in  an  action  against  a  land- 
lord and  his  tenant  (Kerr  t'.  Waldie,  4  Ont. 
Pr.  138)  ;  the  name  of  a  trustee  who  has 
brought  action  after  the  trust  has  ceased 
(Westcott  f.  Edmunds,  68  Pa.  St.  34)  ;  or 
the  name  of  a  wife  improperly  joined  as  de- 
fendant (Mattocks  V.  Stearns,  9  Vt.  326. 
See  Barncord  y.  Kuhn,  36  Pa.  St.  383). 

An  amendment  adding  new  parties  where 
necessary  for  the  purpose  of  determining  the 
real  question  in  controversy  is  properly  al- 
lowable by  a  judge  at  nisi  prius  under  section 
222  of  the  Common  Law  Procedure  Act.  Ogil- 
vie  V.  McRory,  15  U.  C.  C.  P.  557. 

An  amendment  adding  a  new  party  plain- 
tiff is  improperly  allowed  where  plaintiff  has 
been  guilty  of  laches  in  making  the  motion 
to  amend,  and  because  on  a  new  trial  to 
which  defendant  is  entitled  as  a  matter  of 


right  a  new  issue  will  be  presented  whether 
adverse  possession,  which  was  the  defense  on 
former  trials,  can  be  shown  as  against  thf» 
new  party.  Crowley  r.  Murphy,  58  N.  Y. 
Super.  Ct.  257,  10  n!  Y.  Suppl.  698,  19  N.  Y. 
Civ.  Proc.  46. 

An  amendment  adding  a  count  on  the  de- 
mise of  one  alive  at  the  commencement  of  an 
action,  but  who  has  since  died,  is  improp- 
erly allowed.  Skipper  v.  Lennon,  44  N.  C. 
189. 

97.  Finch  v.  Strickland,  132  N.  C.  103,  43 
S.  E.  552. 

98.  Miller  v.  Shackleford,  4  Dana  (Ky.) 
264;  Rogers  v.  Barnett,  4  Bibb  (Ky.)  480; 
Anonymous,  8  N.  J.  L.  366;  Denny  v.  Smith, 
3  N.  J.  L.  710;  Blackwell  v.  Patton,  7  Cranch 
(U.  S.)  471,  3  L.  ed.  408.  See  also  Scott  v. 
Creighton,  9  Ont.  Pr.  253. 

99.  Maus  V.  Montgomery,  10  Serg.  &  R. 
(Pa.)  192,  holding  that  if  the  lease  laid  iti 
the  declaration  has  expired  the  court  should 
allow  an  amendment  enlarging  the  term. 

1.  Craig  V.  McBride,  9  Dana  (Ky.)  427; 
Rogers  v.  Barnett,  4  Bibb  ( Ky. )  480 ;  Young 
V.  Erwin,  2  N.  C.  323;  Walden  v.  Craig,  9 
Wheat.  (U.  S.)  576,  6  L.  ed.  164.  Compare 
Cox  V.  Lacey,  3  Litt.  (Ky.)  334,  holding  that 
an  amendment  adding  a  count  stating  a  de- 
mise after  the  commencement  of  the  term 
ought  not  to  be  permitted. 

2.  Meeker  v.  Doe,  7  Blackf.  (Ind.)  169. 
See  also  Doe  v.  Fen,  11  N.  Brunsw.  328; 
Doe  V.  Todd,  6  N.  Brunsw.  601. 

3.  California. —  Heilbron  v.  Heinlen,  72  Cai. 
376,  14  Pac.  24. 

Georgia. —  Polhill  v.  Brown,  84  Ga.  338, 
10  S.  E.  921. 

Maine. —  Wyman  v.  Kilgore,  47  Me.  184. 

Mississippi. —  Cooper  v.  Granberry,  33 
Miss.  117. 

Neio  Jersey. —  Stewart  v.  Camden,  etc.,  R. 
Co.,  33  N.  J.  L.  115. 

New  Yorfc.— Russell  v.  Conn,  20  N.  Y.  81; 
Olendorf  v.  Cook,  1  Lans.  37. 

Pennsylvania. —  Leeds  u.  Lockwood,  84  Pa. 
St.  70;  Sample  v.  Robb,  16  Pa.  St.  305. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  208. 

After  the  evidence  is  closed  such  an  amend- 
ment may  be  made  under  Ala.  Code,  §  2254. 
Russell  V.  Irwins,  38  Ala.  44. 

But  a  co-defendant  who  has  been  substi- 
tuted as  plaintiff'  cannot  be  allowed  to  amend 
the  complaint  so  as  to  include  other  prop- 
erty than  that  originally  sued  for  and  which 
he  claims  by  himself  and  under  a  different 
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in  the  land.^  So  lie  may  be  allowed,  where  his  disclaimer  has  been  stricken  out, 
to  amend  his  plea  of  not  guilty  by  stating  the  extent  of  his  possession  ;  or  by 
amendment  to  show  a  claim  to  less  than  the  quantity  of  land  described,^  to  set  up 
a  mistake  in  a  deed  under  which  plaintiff  claims,^  or  to  show  that  the  property 
sued  for  is  community  property.^  And  an  amendment  may  be  allowed  claiming 
the  entire  tract  where  the  action  is  against  a  husband  and  wife  for  an  undivided 
moiety;^  adding  an  abstract  of  plaintiff's  title ;  or  by  inserting  a  new  demise.^^ 
Again  a  title  acquired  pending  the  action  maybe  setup  by  amendment  or 
supplemental  answer,^^  So  an  amendment  may  be  allowed  denying  plaintiff's 
title  to  the  premises.^'*  But  it  is  not  error  to  reject  an  amended  petition  which 
merely  seeks  to  plead  the  evidence  or  origin  of  plaintiff's  title.^^  Nor  can  an 
amendment  be  made  which  introduces  a  new  cause  of  action  and  would  amount 
to  the  bringing  of  substantially  a  new  suit.^^ 

6.  Prayer  For  Relief.  An  amendment  as  to  the  relief  sought  may  in  some 
cases  be  properly  allowed.^' 

7.  After  Verdict,  Judgment,  or  Nonsuit.  A  declaration  or  complaint,  it  has  been 
held/may  in  many  cases  be  amended  after  a  verdict    or  a  judgment  is  rendered,^'-* 


title.  Bullion  Min.  Co.  t.  Croesus  Gold,  etc., 
Min.  Co.,  2  Nev.  168,  90  Am.  Dec.  526. 

4.  Ludeman  Hirth,  96  Mich.  17,  55  N.  W. 
449,  35  Am.  St.  Rep.  588. 

5.  Lea  t;.  Slatterly,  7  Baxt.   (Tenn.)  235. 

6.  Dougherty  f.  Purdy,  18  111.  206.  See 
also  Kellogg  v.  Kellogg,  6  Barb.  (N.  Y.) 
116. 

Where  plaintiff  claims  an  entire  fee  he  may- 
amend  alleging  an  undivided  half  interest. 
Retan  v.  Sherwood,  120  Mich.  496,  79  J^.  W. 
692. 

7.  Ely  V.  Early,  94  N.  C.  1. 

8.  Owen  v.  St.  Paul,  etc.,  R.  Co.,  12  Wash. 
313,  41  Pac.  44. 

9.  Barncord  y.  Kuhn,  36  Pa.  St.  383. 

10.  Camp  f.  Smith,  61  Ga.  449. 
Although  an  abstract  may  be  amended,  yet 

where  no  excuse  is  given  for  not  filing  a  cor- 
rect abstract  at  the  beginning  and  plaintiff 
has  been  permitted  to  give  in  evidence  all 
that  could  have  been  given  if  the  abstract  as 
amended  had  been  filed,  it  is  proper  not  to 
allow  the  amendment.  Kellogg  f.  Gilfillan, 
(Pa.  1887)  10  Atl.  888. 

11.  Nance  f.  Thompson,  1  Sneed  (Tenn.) 
321.  See  also  Giltner  t;.  Carrollton,  7 
B.  Mon.  (Ky.)  680. 

An  amendment  inserting  a  new  demise  will 
not  be  allowed  where  the  statute  of  limita- 
tions has  attached,  as  it  would  be  equivalent 
to  a  new  action  overreaching  the  statute. 
Jackson  v.  Murray,  1  Cow.  (N.  Y.)  156,  13 
Am.  Dec.  517. 

12.  Reily  v.  Lancaster,  39  Cal.  354;  Mc- 
Minn  v.  O'Connor,  27  Cal.  238;  Tavlor  i\ 
Gooch,  110  N.  C.  387,  15  S.  E.  2;  Hardy  t?. 
Johnson,  1  Wall.  (U.  S.)  371,  17  L.  ed.  502. 

13.  Peterson  f.  Albach,  51  Kan.  150,  32 
Pac.  917. 

Title  so  acquired  should  be  set  up  by  sup- 
plemental answer  in  order  to  be  available. 
Bagley  \:.  Ward,  37  Cal.  121,  99  Am.  Dec. 
256;  Moss  Shear,  30  Cal.  467;  Johnson 
f.  Briscoe,  92  Ind.  367;  Kahn  f.  Old  Tel. 
Min.  Co.,  2  Utah  174. 

14.  Nys  i;.  Biemeret,  44  Wis.  104. 

15.  Howe  /;.  Saddler,  25  S.  W.  277,  15  Ky. 
L.  Rep.  765. 
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16.  Robbins  %.  Harris,  96  N.  C.  557,  2 
S.  E.  70. 

17.  An  amendment  so  as  to  include  special 
damages  may  be  made  to  the  statutory  form 
of  a  suit  in  ejectment.  Lippett  v.  Kelley,  46 
Vt.  516. 

Striking  out  prayers  for  equitable  relief. — 

Where  there  are  allegations  in  a  petition 
which  are  sufficient  to  authorize  tjie  recovery 
of  the  real  property  as  well  as  allegations 
authorizing  equitable  relief,  the  petition  may 
be  amended  by  striking  therefrom  the  alle- 
gations and  prayers  for  the  equitable  relief. 
Wood  f.  Bewick  Lumber  Co,  103  Ga.  235,  29 
S.  E.  820. 

Where  under  statute  legal  and  equitable 
causes  may  be  joined  a  petition  may  be 
amended  by  the  addition  of  a  count  praying 
for  the  cancellation  of  certain  deeds  to  de- 
fendant of  the  land  in  controversy.  Morri- 
son V.  Herrington,  120  Mo.  665,  25  S.  W. 
568. 

It  is  proper  to  disallow  an  amendment 

where  in  answer  to  a  special  demurrer  to  a 
petition  in  which  plaintiff  relies  solely  on  an 
equitable  title  the  amendment  offered,  shows 
that  the  transaction  was  not  between  the 
vendor  of  the  land  and  plaintiff  but  between 
the  vendee  and  plaintiff.  Thomas  r.  Walker, 
115  Ga.  11,  41  S.  E.  269. 

18.  Kentucky. —  Smith  f.  Price,  13  S.  W. 
428,  11  Ky.  L.  Rep.  895. 

Mississippi. —  Metcalfe  v.  McCutchen,  60 
Miss.  145. 

Missouri. —  Acton  v.  Dooley,  16  Mo.  App. 
441. 

New  Jersey. —  Williamson  v.  Snowhill,  13 
N.  J.  L.  23,  22  Am.  Dec.  496. 

New  York. —  Fanning  v.  Farley,  4  Den. 
263;  Hinman  v.  Booth,  21  Wend.  267. 

North  CaroUfia. —  Pollock  v.  Kitrell,  4 
N.  C.  585. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  209. 

To  conform  to  proof. —  Defendant  may  be 
allowed  to  amend  his  answer  after  verdict 
so  as  to  make  it  conform  to  the  proof.  Zeilin 
{-.  Rogers,  21  Fed.  103. 

19.  Neidenberger  v.  Campbell,  11  Mo.  359 
(amendment  of  complaint  upon  giving  de- 
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and  amendments  have  been  permitted  after  a  nonsuit  at  the  trial  for 
variance.^ 

8.  Whether  Amendment  Relates  Back.  Although  an  amendment  may  relate 
back  to  the  commencement  of  the  action  in  some  instances,^^  yet  an  amendment 
of  a  misdescription  cannot  be  permitted  to  so  relate  back  as  to  affect  defendants, 
whose  rights  have  since  accrued  under  the  statute  of  limitations.^'^ 

9.  Bill  of  Particulars.    A  bill  of  particulars  may  be  obtained  in  ejectment.^* 

H.  Affidavits.  The  statutory  provision  that  a  plaintiff  may  file  an  affidavit 
that  he  and  defendant  claim  title  through  a  common  source '^'^  applies  in  an  action, 
which,  although  in  form  is  an  action  of  ejectment,  is  in  fact  an  action  to  ascertain 
the  boundary  line.^^  So  a  statute  may  require  an  affidavit  of  a  lessor  of  plaintiff 
in  order  to  compel  an  overholding  tenant  to  give  security  for  costs  and  damages.^*^ 

I.  Abstracts  or  Evidence  of  Title,  Description,  and  Location.  Plaintiff 
pursuing  the  statutory  form  of  remedy  may  be  required  to  show  title  in  himself 
by  an  abstract  annexed  to  his  declaration  or  complaint.^^    If  there  is  a  location  on 


fendant  leave  on  application  to  plead)  ; 
Ryerss  f.  Wheeler,  25  Wend.  (N.  Y.)  434, 
37  Am.  Dec.  243  (description  of  interest  of 
estate  claimed  so  as  to  conform  to  interest 
recovered)  ;  Bailey  v.  Fairplay,  6  Binn.(Pa.) 
450,  6  Am.  Dec.  486  (omission  to  strike  out 
name  of  casual  ejector  and  insert  that  of  the 
real  defendant).  See  also  Irish  r.  Scovil,  0 
Binn.  (Pa.)  55.  But  see  Meadows  v.  Goff, 
90  Ky.  540,  14  S.  W.  535,  12  Ky.  L.  Rep. 
495;  Covington  v.  Page,  11  Ky.  L.  Rep.  404. 

After  judgment  by  default  a  complaint 
which  fails  to  describe  any  land  in  pos- 
session of  defendant  cannot  be  amended  so  as 
to  describe  such  land,  and  the  default  against 
defendant  still  holds.  Haggin  v.  Lorenz,  15 
Mont.  309,  39  Pac.  285. 

An  amendment  to  support  a  judgment  after 
a  trial  on  the  merits  may  be  properly  al- 
lowed.   Campbell  r.  Gratz,  6  Binn.  (Pa.)  115. 

Demise  may  be  extended  or  enlarged  after 
judgment.  Roseberry  r.  Seney,  3  Harr.  &  J. 
(Md.)  228;  Bronson  v.  Taylor,  14  N.  J.  L. 
81;  Ledgerwood  v.  Pickett,  15  Fed.  Cas.  No. 
8,175,  1  McLean  143.  But  see  Coghill  r. 
Burriss,  2  Dana  (Kv.)  57;  Owings  r.  Mar- 
shall, 3  Bibb  (Ky.)*27;  Frazier  r.  Hall,  5 
Harr.  &  J.  (Md.)  437. 

After  reversal  of  judgment  an  amendment 
by  defendant  may  be  allowed  to  enable  him 
to  set  forth  any  superior  title  he  may  have. 
Asher  v.  McCarty,  2  Ky.  L.  Rep.  218.  Com- 
pare  Clark  v.  Duke,  59  Miss.  575,  holding 
that  after  a  judgment  in  favor  of  a  defend- 
ant is  reversed  lie  may  be  refused  leave  to 
substitute  "  denial  of  possession  for  his 
plea  of  "  not  guilty." 

20.  Jackson  v.  Bailey,  5  Cow.  (N.  Y.)  265; 
Ryerss  c.  Wheeler,  22  Wend.  (N.  Y.)  148. 

21.  An  added  count  in  the  name  of  another 
party  between  whom  and  plaintiff  there  is  a 
privity  of  estate  relates  back.  Augusta  Mfg. 
Co.  V.  Vertrees,  4  Lea  (Tenn.)  75. 

An  amendment  by  inserting  a  new  demise 
may  relate  back  where  a  new  cause  of  action 
is  not  introduced.  Nance  v.  Thompson,  1 
Sneed  (Tenn.)  321.  Com  pare  IXoe  v.  Doe,  30 
Ga.  873. 

22.  Leeds  v.  Lockwood,  84  Pa.  St.  70.  See 
also  Hills  r.  Ludwig,  46  Ohio  St.  373,  24 
N.  E.  596. 

23.  Phillips  i\  Phillips,  21  N.  J.  L.  436; 


Roberts   v.   Cullen,   16  N.  Y.  Suppl.  517;' 
Bryan  v.  Spivey,  106  N.  C.  95,  11  S.  E.  510. 
But  see  Roberts  v.  Vornholt,  126  ind.  511, 
26  N.  E.  207. 

A  bill  of  particulars  giving  an  abstract  of 
title  as  required  under  Miss.  Code,  §  2491, 
when  filed,  is  an  admission  of  record  that 
the  party  claims  under  the  chain  of  title 
therein  referred  to.  Gillum  v.  Case,  67  Miss. 
588,  7  So.  551. 

Plaintiff  need  not  give  notice  to  defendant 
of  the  documents  which  it  may  become  neces- 
sary for  him  to  use  in  rebuttal  of  defend- 
ant's case,  where  the  latter  demands  a  bill 
of  particulars  under  the  ejectment  act  of 
New  Jersey.    Miller  v.  Mead,  39  N.  J.  L.  538. 

24.  111.  Rev.  St.  c.  45,  §  25. 
Sufficiency  of  such  affidavit  see  Cairo,  etc., 

R.  Co.  f.  Parrott,  92  111.  194. 

Denial  of  title  through  a  common  source  by 
defendant  need  not  under  this  statute  be 
made  by  affidavit.  Chicago,  etc.,  R.  Co.  i\ 
Hardt,  138  111.  120,  27  N.  E.  910. 

Plaintiff  need  not  trace  title,  where  no 
counter  affidavit  is  filed,  anterior  to  the 
deed  to  the  grantee  named  in  their  affidavit 
as  the  common  source.  Stalford  v.  Goldring, 
197  111.  156,  64  N.  E.  395. 

25.  Clark  v.  Day,  93  111.  480. 

26.  Shannonhouse  v.  Bagley,  48  N.  C.  295, 
where  it  was  held  to  be  sufficient  to  sec 
forth  the  expiration  of  the  lease  before  bring- 
ing suit,  refusal  to  surrender  by  defendant, 
holding  over  by  him  against  the  will  of  the 
affiant,  and  that  defendant  claims  title  io 
the  premises,  without  stating  a  more  formal 
demand  and  refusal  before  suit  brought. 

27.  Harrington  v.  Gabby,  52  Ga.  537. 

A  parol  contract  set  up  in  plaintiff's  ab* 
stract  of  title  should  be  set  forth  with  suffi- 
cient particularity  to  take  the  transaction 
out  of  the  statute  of  frauds,  and  such  facts 
should  be  averred  as  will  disclose  to  the  ad- 
verse party  complete  information  regarding 
the  essential  elements  of  the  alleged  contract. 
Melvin  v.  Handley,  3  Lack.  Jur.  (Pa.)  380. 

Where  plaintiff  in  his  abstract  of  title  ad- 
mits the  chain  of  title  set  up  by  defendant 
the  necessity  of  the  latter's  substantiating 
his  claim  by  introducing  the  patent  and 
deeds  in  evidence  is  dispensed  with.  Easlon 
r.  Randall,  45  Ibwa  111. 
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the  plats  in  the  case  by  either  party  and  there  is  no  counter  location  by  the 
adverse  party  such  location  is  adniitted.^^ 

J.  Motions — 1.  For  Judgment  on  Pleadings.  The  general  rules  relating  to 
motions  for  judgment  on  the  pleadings  are  applicable  to  pleadings  in  actions  of 
ejectment. 

2.  To  Strike  Out.  Likewise  motions  to  strike  out  have  been  allowed  in  proper 
cases.^^  Thus  where  a  plea  sets  up  nothing  which  is  not  available  under  the  gen- 
eral issue  already  pleaded  it  may  be  stricken  out  on  motion  ;  and  averments  in 
a  complaint  which  are  immaterial  or  matters  of  evidence  may  also  be  so  stricken 
out/^  as  may  tlie  names  of  persons,  inserted  as  lessors,  who  are  dead.^    So  it  has 


What  should  be  set  forth  in  the  abstract 

of  title  or  as  evidence  of  title  is  dependent 
in  many  states  upon  special  statutes  in  re- 
spect thereto  ( Carter  v,  Greer,  72  G-a.  897 ; 
Barrett  v.  Johnson,  2  Ind.  App.  25,  27  N.  E. 
983;  Boardman  v.  Beckwith,  18  Iowa  292)  ; 
and  the  practice  of  the  particular  state  (Citt 
V.  Watson,  18  Mo.  274,  holding  that  under 
the  new  practice  every  link  in  the  chain  of 
title  need  not  be  set  forth  or  all  the  docu- 
mentary evidence ) . 

The  exhibits  form  no  part  of  the  pleadings 
under  the  statute  in  Arkansas.  Percifull  i;. 
Piatt,  36  Ark.  456;  Surginer  v.  Paddock,  31 
Ark.  528. 

Where,  however,  the  petition  does  not  refer 
to  any  title  papers,  it  has  been  held  erroneous 
to  require  the  filing  of  such  papers,  without 
good  cause  shown  by  affidavit,  as  it  may  be 
that  title  is  altogether  possessory  and  based 
on  no  title  papers.  Ruggles  v.  Moore,  18 
B.  Mon.  (Ky.)  821. 

28.  Plaintiff  who  claims  under  the  title  of 
a  defendant  in  a  former  ejectment  for  the 
same  land  brought  by  one  under  whom  de- 
fendant in  the  present  action  claims  cannot 
locate  the  land  in  any  other  manner  than 
that  in  which  defendant  in  the  former  action 
located  the  same  on  the  plats  in  that  action. 
Ridgely  v.  Ogle,  4  Harr.  &  M.  (Md.)  123. 

Where  defense  is  taken  on  a  warrant  of 
resurvey  it  has  been  decided  that  all  posses- 
sions, whether  relied  on  to  prove  title,  for 
illustrations,  or  to  disqualify  witnesses  ex- 
amined on  the  survey,  must  be  located  on  the 
plats  in  the  cause.  Casey  v.  Inloes,  1  Gill 
(Md.)  430,  39  Am.  Dec.  658. 

Description  of  property  in  complaint  see 
supra,  V,  A,  2. 

In  an  early  Pennsylvania  case  it  was  de- 
cided that  a  plaintiff  is  bound  to  file  a  de- 
scription of  the  land  after  a  plea  of  not 
guilty  and  a  rule  for  trial.  Galloway  v. 
Saunders,  2  Serg.  &  B,  (Pa.)  405.  Compare 
Cahill  V.  Benn,  6  Binn.  (Pa.)  99,  holding 
that  another  description  need  not  be  filed 
where  there  is  a  description  in  the  praecipe 
for  a  summons. 

Where  defendant  arbitrates  the  cause  a  de- 
scription need  not  be  filed  if  it  appears  on 
the  record  with  reasonable  certainty  for 
what  land  the  suit  was  brought.  Santee  v. 
Keister,  6  Binn.  (Pa.)  36. 

29.  Shilknecht  v.  Eastburn,  2  Gill  &  J. 
(Md.)  114;  Hughes  v.  Howard,  3  Harr.  &  J. 
(Md.)  9;  Jarrett  v.  West,  1  Harr.  &  J.  (Md.) 
501.  See  also  Langley  v.  Jones,  26  Md.  462; 
Wilson  V.  Inloes,  6  Gill  (Md.)  121. 
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If  plaintiff  makes  title  to  a  part  only,  and 

there  is  no  controversy  about  the  whole,  it 
is  sufficient  to  locate  such  part  on  the  plats. 
Mitchell  f.  Cover,  1  Harr.  &  J.  (Md.) 
507. 

30.  Thus  where  a  plea  is  in  substance  to 
the  merits  the  fact  that  it  bears  an  erroneous 
appellation,  and  may  be  otherwise  inartifici- 
ally  drawn  does  not  destroy  its  substantial 
character,  and  it  is  sufficient  to  defeat  a  mo- 
tion for  judgment  on  the  pleadings.  Jones 
V.  Rowley,  73  Fed.  286.  So  where  a  com- 
plaint alleges  possession  by  defendant  which 
the  answer  admits,  the  fact  that  plaintiff 
files  a  replication  controverting  an  allegation 
of  defendant  that  he  is  in  possession  does  not 
entitle  the  latter  to  judgment  on  the  plead- 
ings, as  the  replication  may  be  disregarded 
as  frivolous.  Sankey  v.  Noyes,  1  Nev.  68. 
And  where  an  answer  raises  an  issue  as  to 
some  portion  of  the  property,  although  it 
may  be  demurrable  for  uncertainty,  yet  a  mo- 
tion for  such  a  judgment  will  not  be  granted. 
Chester  v.  Field,  87  Cal.  422,  25  Pac.  493. 
Again  an  entry  of  judgment  on  the  pleadings, 
without  trial,  has  been  held  erroneous,  merely 
because  of  defects  in  defendant's  title,  as 
plaintiff  should  establish  his  title  by  evi- 
dence. Lowe  V.  Harris,  121  N.  C.  287,  28 
S.  E.  535.  But  where  plaintiff  alleges  seizin 
in  fee  and  that  defendant  is  in  unlawful  and 
wrongful  possession  and  wrongfully  with- 
holds possession  from  plaintiff,  and  defendant 
merely  denies  that  his  possession  and  with- 
holding are  wrongful  and  unlawful  and  offers 
no  evidence  to  show  such  fact,  it  has  been 
held  proper  to  find  for  plaintiff.  Hihn  Co. 
V.  Fleckner,  106  Cal.  95,  39  Pac.  214.  And 
compare  Boaz  v.  Jackson,  105  Ga.  228,  31 
S.  E.  163. 

31.  Motion  premature. —  Where,  owing  to 
some  defect  in  his  chain  of  title,  a  plaintiff 
is  unable  to  recover  in  his  own  name  and 
bases  his  claim  upon  a  demise  from  a  third 
person,  it  has  been  decided  that  a  motion  to 
strike  out  such  demise  as  unnecessary  to 
enforce  plaintiff's  claim  will  be  overruled  as 
premature  if  made  before  the  close  of  the 
testimony.    Couch  v.  Turner,  17  Ga.  489. 

32.  Buesing  v.  Forbes,  33  Fla.  495,  15  So. 
209;  CoflTee  v.  Groover,  20  Fla.  64. 

Court  may  on  its  own  motion  strike  out 
such  a  plea.  Sheldon  v.  Van  Vleck,  106  111. 
45. 

33.  Larco  v.  Casaneuava,  30  Cal.  560. 

34.  Doe  V.  Bohannon,  5  T.  B.  Mon.  (Ky.) 
121;  Jackson  v.  Bankcraft,  3  Johns.  (N.  Y.) 
259. 
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been  held  that  the  name  of  a  lessor  who  has  no  interest  in  the  premises  may  be 
stricken  out.^^ 

VI.  ISSUES,  PROOF,  AND  VARIANCE. 

A.  Issues  as  to  Title,  Possession,  op  Rig-ht  of  Possession.    If  the  title 

of  plaintiff  is  not  controverted  it  is  not  put  in  issue  but  the  legal  title  is  put  in 
issue  by  the  plea  of  not  guilty.^'  And  the  riglit  to  possession  is  put  in  issue 
where  the  complaint  alleges  tliat  plaintiff  is  entitled  to  immediate  possession  by 
virtue  of  a  lease  from  a  person  named  and  the  answer  denies  such  allegations.^ 
If  defendant's  answer  puts  in  issue  the  possession  of  the  premises,^^  the  possession 
thereof  at  the  time  the  action  was  commenced  is  declared  to  be  a  material  issue.'^^ 
And  the  right  of  a  defendant  to  avail  himself  of  the  defense  that  the  deed  under 
which  plaintiff  claims  is  void  under  a  statute,  as  providing  that  a  deed  is  void  if 
at  the  time  of  its  delivery  the  property  is  in  actual  possession  of  an  adverse 
claimant,  is  waived  by  a  failure  to  set  it  up.^^  After  issue  is  joined  in  an  action 
by  school  commissioners  the  title  only  is  in  issue,  and  it  is  not  necessary  for  them 
to  prove  the  regularity  of  the  proceeding  whereby  they  were  appointed  and 
qualified.^^  Kor  is  any  issue  as  to  the  location  of  the  boundary  of  a  town  raised, 
where  the  complaint  describes  the  land  as  bounded  by  such  town  and  the  answer 
simply  disclaims  title.'^"^  And  denial  of  immaterial  allegations  as  to  time  of 
seizin  or  ouster  raises  no  issue  except  where  the  mesne  pro  tits  are  in  question.'^ 


Should  apply  to  the  court  on  affidavit  to 
strike  out.  Coleman  v.  Doe,  3  111.  251;  But- 
ler V.  Ditz,  Col.  &  C.  (N.  Y.)  105;  Jackson 
f.  Ditz,  1  Johns.  Cas.  (N.  Y.)  392. 

35.  Jackson  v.  Sclover,  10  Johns.  (N.  Y. ) 
368. 

36.  Ford  v.  Sampson,  30  Barb.  (N.  Y.) 
183.  See  also  Marks  r.  Jones,  71  Minn.  274, 
73  N.  W.  961. 

Recognition  of  title  and  claim  under  parol 
gift. —  Where  defendants  recognize  the  title 
to  have  been  originally  in  plaintiff  and  claim 
the  land  only  by  virtue  of  a  parol  gift  fol- 
lowed by  adverse  possession,  the  only  issue 
is  whether  the  right  of  defendant  has  becom.' 
perfect  against  the  otherwise  confessed  legal 
title  of  plaintiff.  Davis  r.  Davis,  68  Miss. 
478,  10  So.  70. 

Where  the  answer  contains  a  general  denial 
and  sets  up  an  equitable  defense  alleging  that 
plaintiff's  title  is  in  trust  for  defendant  and 
the  allegation  of  the  answer  as  to  the  man- 
ner in  which  plaintiff  obtained  title  is  ad- 
mitted by  the  reply  which,  however,  denies 
the  trust,  the  only  issue  is  that  presented 
by  the  equitable  defense.  Schuster  v.  Schus- 
ter, 93  Mo.  438,  6  S.  W.  259.  Compare 
Snyder  i\  Elliott,  171  Mo.  362,  71  S.  W. 
826. 

37.  Petty  v.  Mays,  19  Fla.  652. 

If  defendant  pleads  not  guilty  as  to  the 
whole  tract  and  enters  a  disclaimer  as  to  part 
of  the  land  plaintiff  may  if  he  so  elects  take 
issue  on  the  plea  of  disclaimer  under  Ala. 
Code,  §,  2699.  Otherwise  it  is  decided  that  he 
should  take  judgment  for  want  of  a  plea  as 
to  the  lands  disclaimed  and  join  issue  on  th-^ 
plea  of  not  guilty  as  to  the  balance.  Torrey 
V.  Forbes,  94  Ala.  135,  10  So.  320. 

"  Not  guilty "  puts  in  issue  the  title  and 
right  of  possession  to  the  premises  under  Md. 
Code,  art.  75,  §  69.  Wallis  v.  Wilkinson,  73 
Md.  128,  20  Atl.  787. 

[8] 


Under  the  general  issue  the  real  contest  is 

declared  to  be  as  to  which  party  can  show  the 
better  title.  Clarke  r.  Hilton,  75  Me.  426; 
Wyman  v.  Brown,  50  Me.  139. 

38.  Wilkins  v.  Williams,  3  N.  Y.  Suppl. 
897,  15  N.  Y.  Civ.  Proc.  168. 

39.  Where  issue  as  to  possession  of  defend- 
ant is  raised  it  devolves  on  plaintiff  to  prove 
possession.  St.  Louis,  etc.,  R.  Co.  v.  Hamil- 
ton, 158  111.  366,  41  N.  E.  777. 

Effect  of  stipulation  as  to  title  and  pos- 
session see  Murphy  u.  Reimenschneider,  104 
111.  520. 

40.  Pope  r.  Dalton,  31  Cal.  218. 

Where  the  writ  contains  no  retrospective 
words  the  on\j  question  is  whether  plaintiff 
was  entitled  to  possession  at  the  time  of  the 
date  of  the  writ.  Longhurst  v.  Elworthy,  3 
F.  &  F.  323. 

41.  Ten  Eyck  r.  Whitbeck,  170  N.  Y.  564, 
62  N.  E.  1101  {aifirminq  55  N.  Y.  App.  Div. 
165,  66  N.  Y.  Suppl.  921],  decided  under 
N.  Y.  Laws  (1896),  c.  547,  §  225. 

42.  Bowers  v.  Tally's  Cove  School  Com'rs, 
7  Yerg.  (Tenn.)  117. 

43.  Hill  V.  Forkner,  76  Ind.  115. 

44.  Kidder  v.  Stevens,  00  Cal.  414. 

No  issue  is  raised  by  immaterial  allega- 
tions in  answer  as  to  title  and  possession 
w'here  the  first  paragraph  of  the  answer  is  a 
disclaimer.  Kansas  Pac.  R.  Co.  v.  McBrac- 
ney,  10  Kan.  415. 

Surplusage. —  Where  defendant  pleads  a 
general  denial  under  which  he  may  show  title 
in  himself  an  allegation  in  the  answer  of 
such  title  does  not  present  a  new  issue  but  is 
mere  surplusage.  Meyendorf  r.  Frohner,  3 
Mont.  282.  See  also  Rhodes  v.  Gunn,  35  Ohio 
St.  387. 

Where  a  complaint  alleges  title  in  plaintiff 
and  wrongful  withholding  of  possession  by 
defendant  and  the  answer  after  a  general  de- 
nial alleges  title  in  defendant,  the  issue  of 
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Again  a  defendant  cannot  set  up  a  title  for  plaintiff  in  his  answer  and  plead  to  it 
and  compel  plaintiff  to  take  issue  with  him  on  the  title  thus  set  up/^ 

B.  Action  Against  Two  or  More  Defendants.  In  an  action  against  two  or 
more  defendants,  if  they  join  in  pleading  the  general  issue/^  evidence  of  title  in 
one  of  them  is  a  good  defense  for  both.*^  And  where  a  declaration  charges 
several  defendants  with  a  joint  holding,  but  it  appears  from  the  testimony  that 
their  holding  is  several,  the  direction  of  a  verdict  for  plaintiff  has  been  declared 
erroneous.^^^  It  is  not,  however,  necessary  where  notice  is  served  on  several  per- 
sons to  show  that  they  entered  and  held  jointly,  where  they  unite  in  pleading.^^ 

C.  Notice  of  Intention  to  Prove  Particular  Matters.  It  is  sometimes 
required  that  notice  of  intention  to  prove  particular  matters  should  be  duly  given 
before  evidence  with  respect  thereto  will  be  admitted.™ 

D.  Necessity  of  Proof  of  Title,  Possession,  or  Right  of  Possession  — 
!.  Title  in  All  Co-Plaintiffs.  If  a  joint  demise  is  laid,  a  joint  interest  in  the 
lessors  should  be  shown  by  the  evidence.^^  And  an  allegation  of  joint  title  in 
plaintiffs  is  not  supported  by  proof  of  title  in  some  of  them,^^  or  of  title  in  part 
of  premises  in  one.^^  So  it  has  been  determined  that  if  the  proof  does  not  show 
a  joint  interest  in  all  who  join  as  plaintiffs  the  action  must  fail  as  to  all;^*  by 
statute,  however,  in  some  states  a  failure  to  prove  title  as  to  some  will  not  pre- 
vent a  recovery  by  others  who  show  a  good  title.^^  And  it  has  been  decided  that, 
where  the  declaration  states  that  the  lessors  jointly  and  severally  demised,  it  is  sup- 


title  only  is  raised  and  not  the  defenses  of 
right  of  way  by  prescription  or  by  necessity 
or  that  an  actual  highway  exists.  Burlew  v. 
Hunter,  41  N.  Y.  App.  Div.  148,  58  N.  Y. 
Suppl.  453. 

45.  Gillis  V.  Black,  6  Iowa  439. 

46.  But  where  one  appeared  and  pleaded 
to  issue  and  the  other  disclaimed  and  ob- 
jected to  the  jury  being  sworn,  it  has  been 
decided  that  the  cause  was  not  at  issue  as  to 
both,  and  that  the  trial  and  judgment  were 
erroneous  as  to  both,  although  the  jury  found 
for  defendant  who  disclaimed.  Bralton  x. 
Mitchell,  5  Watts  (Pa.)  69. 

47.  Tripp  f.  Ide,  3  E.  I.  51.  Compare 
Jackson  v.  Hazen,  2  Johns.  (N.  Y.)  438. 

48.  Townsend  v.  Kreigh,  (Mich.  1903)  94 
N.  W.  732,  97  N.  W.  46.  See  also  Evarts  v. 
Dunton,  Brayt.  (Vt.)  70. 

.  49.  Moody  v.  Walton,  1  A.  K.  Marsh.  (Ky.) 
151. 

50.  Thus  evidence  of  fraud  in  the  making 
or  procuring  of  deeds  constituting  a  part  of 
defendant's  chain  of  title  is  held  not  admis- 
sible in  the  absence  of  notice  to  the  latter. 
Kieth  V.  Catchings,  64  Ga.  773. 

Evidence  admissible  under  pleadings  as  to 
invalidity  of  deed  under  which  party  claims 
see  infra,  VI,  E,  2,  c. 

In  West  Virginia  notice  of  an  intention  to 
interpose  an  equitable  defense  should  be  given 
in  writing.  Carrell  v.  Mitchell,  37  W.  Va. 
130,  16  S.  E.  453. 

Proof  of  usury. —  It  has  been  decided  that 
defendant  may,  under  the  general  issue, 
prove  usury  in  order  to  invalidate  plaintiff's 
title  founded  on  a  mortgage  without  having 
given  notice.  Holton  v.  Button,  4  Conn.  437. 
Compare  Commonwealth  Title  Ins.,  etc.,  Co. 
V.  Dokko,  72  Minn.  229,  75  N.  W.  106. 

51.  Etowah  Mfg.  Co.  f.  Alford,  78  Ga.  345; 
Bohanan  v.  Bonn,  32  Ga.  390;  Doe  v.  Butler, 
3  Wend.  (N.  Y.)   149;  Hoyle  v.  Stowe,  13 
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N.  C.  318.  Compare  Garrard  v.  Reynold,  4 
How.  (U.  S.)  123,  11  L.  ed.  903. 

52.  De  Mill  v.  Moffat,  49  Mich.  125,  13 
N.  W.  387;  Gillett  v.  Stanley,  1  Hill  (N.  Y.) 
121;  Cheney  v.  Cheney,  26  Vt.  606. 

Judgment  for  all  cannot  be  given  on  proof 
of  title  in  some.  Tormey  v.  Pierce,  42  Cal. 
335;  Primm  v.  Walker.  38  Mo.  94. 

53.  Lynch  v.  Kirby,  36  Mich.  238,  holding 
that  Mich.  Comp.  Laws  (1871),  §  6231,  does 
not  apply,  but  only  contemplates  where  one 
or  more  are  found  to  have  possession  of  the 
entire  premises. 

54.  Whitlow  v.  Echols,  78  Ala.  206;  Mc- 
Glamory  v.  McCormick,  99  Ga.  148,  24  S.  E. 
941;  Towns  v.  Mathews,  91  Ga.  546,  17  S.  E. 
955;  Murphy  v.  Orr,  32  111.  489.  Compare 
Armstrong  i\  Morrill,  14  Wall.  (U.  S.)  120, 
20  L.  ed.  765,  sustaining  a  judgment  for  one 
of  three  plaintiffs  where  the  finding  con- 
formed to  two  counts  and  no  objection  to  the 
form  of  judgment  was  made  in  the  court 
below. 

On  a  joint  demise  if  title  is  not  established 
in  all  the  lessors  there  can  be  no  recoverv. 
Smith  v.  Mahan,  7  T.  B.  Mon.  (Ky.)  228; 
Chiles  V.  Bridges,  Litt.  Sel.  Cas.  (Ky.)  420; 
Lynn  v.  Clark,  3  A.  K.  Marsh.  (Ky.j  378 ;  Tay- 
lor v.  Taylor,  3  A.  K.  Marsh.  (Ky.)  18;  Tuck- 
er V.  Vance,  2  A.  K.  Marsh.  ( Ky. )  458 ;  Skvle 
V.  King,  2  A.  K.  Marsh.  (Kv.)  385;  Conn  r. 
Manifee,  2  A.  K.  Marsh.  (Ky.)  241;  Banner 
V.  Carr,  33  N.  C.  45.  But  see  Roberts  r. 
Pharis,  8  Yerg.  (Tenn.)  447.  Compare  Ste- 
venson V.  Howard,  3  Harr.  &  J.  (Md. )  554; 
Childers  v.  Bumgarner,  53  N.  C.  297. 

Where  an  equitable  defense  has  been  filed 
this  rule  does  not  applv-  Milner  v.  Vandi- 
vere,  86  Ga.  540,  12  S.  E.  879. 

55.  Walton  v.  Follansbee,  131  111.  147,  23 
N.  E.  332;  Miller  v.  Early,  64  Mo.  478;  Mil- 
ler V.  English,  61  Mo.  444;  Miller  t".  Bledsoe, 
61  Mo.  96. 
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ported  bj  proving  a  tenancy  in  common  ;  there  is  nothing  impracticable  in  joint 
and  several  demises  of  the  same  land.^ 

2.  Source  and  Validity.  Where  defendant  relies  on  the  original  title  of  the 
proprietary  it  has  been  decided  that  he  should  show  it  to  be  a  subsisting  title 
either  in  the  proprietary  or  in  himself  claiming  under  the  proprietary.^*  If  lie 
sets  out  his  source  of  title  he  cannot  show  title  derived  from  anotlier  source  than 
that  alleged,^  without  amendment,  where  the  parties  have  made  up  the  issues 
and  gone  to  trial,^^  although  it  is  decided  that  defendant  may  show  title  from 
another  source  than  that  alleged  in  his  answer.^  So  a  party  need  only  prove 
one  good  and  paramount  title,  although  he  may  have  different  sources  of  title  and 
plead  them  all.^^  Plaintiff  should  prove  delivery  of  the  deed  to  him  under  which 
he  claims  title,  and  he  is  not  relieved  from  giving  such  proof  by  the  fact  that  it 
is  set  out  by  copy  and  made  a  part  of  the  complaint.^^  If  he  relies  on  a  deed 
which  he  claims  to  have  been  given  him  by  plaintiff  and  to  be  lost,  not  only  the 
existence  of  the  deed  should  be  proven  but  also  its  contents.^^  Again  a  plaintiff 
need  not  deraign  title  of  land  levied  on  and  sold  to  him  as  defendant's,  where 
the  latter  admits  and  proves  a  good  title  in  himself  up  to  the  time  of  the  sale.^"^ 

3.  Nature  and  Extent  of  Title  or  Interest.  There  cannot  be  a  recovery  by 
a  plaintiff  of  an  estate  or  interest  different  from  that  which  he  has  alleged.^^  So 


56.  Courtney  r.  Shropshire,  3  Litt.  (Ky. ) 
265.  Compare  Fleeger  v.  Pool,  9  Fed.  Cas.  No. 
4,860,  1  McLean  185  [affirmed  in  11  Pet. 
(U.  S.)  185,  9  L.  ed.  680,  955],  holding  that 
proof  of  a  tenancy  in  common  will  support  a 
joint  demise. 

In  case  of  a  joint  and  several  demise  no 
recovery  can  be  had  on  the  joint  demise  if  no 
joint  right  is  proved,  but  may  on  the  sepa- 
rate demise  so  far  as  proved.  Riggs  r. 
Dooley,  7  B.  Mon.  (Ky.)  236. 

57.  Hylton  v.  Brown,  12  Fed.  Cas.  No. 
6,980,  1  Wash.  204. 

58.  Utassv  v.  Giedinghagen,  132  Mo.  53, 
33  S.  W.  444;  Leland  v.  Bennett,  5  Hill 
(N.  Y.)  286;  Brown  v.  Moore,  26  S.  C.  160, 
2  S.  E.  9.  See  also  Lane  v.  Queen  Citv 
Milling  Co.,  66  Ark.  646,  50  S.  W.  274. 

An  after-acquired  title  cannot  be  recovered 
on,  where  not  alleged,  plaintiff  being  confined 
to  the  title  alleged  in  the  declaration.  Now- 
len  r.  Hall,  128  Mich.  274,  87  N.  W.  222. 

Proof  of  a  paramount  equitable  title  is 
held  not  at  variance  from  a  complaint  alleg- 
ing owTiership  of  a  legal  title.  Pope  v.  Nich- 
ols, 61  Kan.  230,  59  Pac.  257. 

Where  plaintiffs  allege  they  are  owners  by 
inheritance  from  their  father,  it  has  been 
held  that  they  may  recover  upon  proof  of 
title  by  possession.  Davis  r.  Leeper,  56 
S.  W.  712,  22  Ky.  L.  Rep.  116. 

Variance. —  A  variance  between  the  proof 
of  how  defendants  claim  title  and  surplusage 
matter  in  the  answer  in  respect  thereto,  by 
which  plaintiff  is  not  misled,  is  immaterial. 
Moore  v.  Frazer,  15  Oreg.  635,  16  Pac.  869. 
And  it  has  been  held  that  a  word  inserted  in 
the  declaration  after  the  name  of  plaintiff, 
and  which  is  merely  descriptive,  is  imma- 
terial, and  a  variance  between  thi  proof  and 
such  description  will  not  defeat  plaintiff's 
right  to  recover,  as  in  case  of  the  word 
"heirs"  (Magill  v.  Swoaringen,  10  Pa.  St. 
497),  or  "administratrix"'  (Richardson  r. 
Biglane,  81  Miss.  676,  33  So.  650).    See  also 


Birney  v.  Haim,  2  Litt.  (Ky.)  262.  So  a 
variance  which  consists  of  a  misspelling  of 
the  name  of  the  ancestor  under  whom  plain- 
tiff claims  and  which  does  not  affect  his 
identity  is  immaterial.  Jackson  v.  Boneham, 
15  Johns.  (N.  Y.)  226. 

59.  Maj's  V.  Pryee,  95  Mo.  603,  8  S.  W. 
731.  Compare  Huggins  v.  Watford,  38  S.  C. 
504,  17  S.  E.  363. 

60.  Keathley  v.  Branch,  88  N.  C.  379. 

61.  Leary  v.  New,  90  Ind.  502.  See  also 
St.  Louis  Public  Schools  v.  Risley,  28  Mo. 
415,  75  Am.  Dec.  131. 

62.  Burkholder  r.  Casad,  47  Ind.  418. 

63.  Sais  r.  Sais,  49  Cal.  263. 

64.  Christian  f.  Mynatt,  11  Lea  (Tenn.) 
615. 

65.  Winstanley  v.  Meacham,  58  111.  97; 
Ballance  i\  Rankin,  12  111.  420,  54  Am.  Dec. 
412. 

Where  a  legal  title  is  the  basis  of  a  plain- 
tiff's claim  to  property  or  its  possession,  he 
cannot  recover  on  the  strength  of  an  equi- 
table title  not  alleged. 

California. —  Seaton  v.  Son,  32  Cal.  481, 

Georgia. —  Sutton  v.  Aiken,  57  Ga.  416, 

Indiana.  —  Stout  v.  McPheeters,  84  Ind. 
585;  Groves  v.  Marks,  32  Ind.  319. 

Minnesota. —  Merrill  r.  Dearing,  47  Minn. 
137,  49  N.  W.  693. 

Utah. —  Tarpev  v.  Deseret  Salt  Co.,  5  Utah 
205,  14  Pac.  ?38. 

See  17  Cent.  Dig.  tit.  "Ejectment."'  §  224. 

If  plaintiff  declares  on  a  lease  it  is  held 
tliat  he  cannot  recover  on  proof  of  title  in 
fee.  Norton  v.  Spooner,  N.  Chipm.  (Vt.) 
74. 

Plaintiffs  alleging  title  under  an  adminis- 
trator's sale  cannot  recover  on  proof  of  any 
other  title.  Cummins  r.  Denton,  1  Tex.  Un- 
rep.  Cas.  181. 

Where  a  husband  and  wife  allege  that  they 
are  well  seized  and  possessed  of  the  de- 
manded premises,  the  declaration  is  sup- 
ported by  evidence  showing  that  the  wife  is 
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one  bringing  an  action  for  a  wliole  tract  or  piece  of  land  cannot  recover  on  proof 
showing  title  to  an  undivided  part.*^'^ 

4.  INDENTITY  OR  DESCRIPTION  OF  PROPERTY.  The  proof  sliould  sliow  that  the 
lands  are  those  described  in  the  complaint and  that  the  land  in  contest  is  covered 
by  the  deeds  relied  on.^^  As  against  a  rightful  owner  one  who  claims  by  pre- 
scription should  show  his  limits  by  positive  evidence/^^  If  land  is  described  as 
part  of  a  larger  tract  the  proof  should  show  the  distinct  location  of  the  tract 
referred  to,^*^  and  what  part  plaintiff  claims,''^  But  an  immaterial  variance  between 
the  description  in  the  demise  and  the  plats  in  tlie  certilicate  returned  in  the  cause 
will  not  be  fatal  nor  w^ill  a  slight  variance  in  the  name  of  the  property  between 
that  given  in  the  complaint  and  that  which  is  shown  by  tlie  proof,  it  being  shown 
to  be  the  same  land."'-^  Again  a  plaintiff  is  entitled  to  recover,  although  the  proof 
shows  the  quantity  of  lancl  to  be  slightly  in  excess  of  the  description  of  the  prem- 
ises in  the  consent  rule.'^ 


seized  in  her  own  right  and  the  husband 
only  in  her  right.  Kelsey  V,  Hanmer,  18 
Conn.  311. 

Where  an  estate  in  fee  is  alleged  a  recov- 
ery cannot  be  had  on  proof  only  of  a  life- 
estate.  Hunt  f.  Campbell,  83  Ind.  48;  Raw- 
son  V.  Taylor,  57  Me.  343;  Brittain  v.  Dan- 
iels, 94  N.  C.  781.  But  see  Casey  v.  Casey, 
55  Vt.  518.  And  an  assignee  of  a  mortgage 
cannot  recover  under  such  an  allegation. 
Speer  v.  Hadduck,  31  111.  439.  But  it  has 
been  decided  that  a  plaintiff  alleging  title 
in  fee  may  show  title  as  a  mortgagee  in  pos- 
session by  agreement  with  the  mortgagor,  as 
such  evidence  may  establish  a  title  in  fee. 
Chapman  v.  Delaware,  etc.,  R.  Co..  3  Lans. 
(N.  Y.)  261.  And  it  has  also  been  held  that 
a  plaintilf  may  show  title  by  possession. 
Day  V.  Alverson,  9  Wend.  (N.  Y. )  223.  But 
see  Winans  v.  Christy,  4  Cal.  70,  60  Am. 
Dec.  597. 

Where  plaintiff  alleges  an  estate  for  the 
life  of  another  he  cannot,  on  proof  of  title  in 
himself  by  possession  and  as  guardian  in 
socage,  recover  without  amending  his  decla- 
ration to  conform  to  the  proof.  Holmes  /;. 
Seely,  17  Wend.  (N.  Y.)  75. 

66.  East  St.  Louis  f.  Hackett,  85  111.  382; 
Winstanley  v.  Meacham,  58  111.  97;  Martin 
V.  Neal,  125  Ind.  547,  25  N.  E.  813;  Craig  v. 
McBride,  9  Dana  (Ky.)  427;  Dougherty  v. 
Linthicum,  8  Dana  (Ky.)  194;  Cretzer  v. 
Thomas,  1  Harr.  &  J.  (Md.)  463.  See  also 
McCandless  y.  Inland  Acid  Co.,  115  Ga.  968, 
42  S.  E.  449;  Strean  v.  Lloyd,  128  111.  493, 
21  N.  E.  533. 

Where  a  complaint  alleges  possession  of  an 
undivided  part  of  land,  the  fact  that  the 
proof  shows  his  title  to  be  subject  to  a  pre- 
vious estate  in  dower  is  not  a  variance. 
Bear  v.  Snyder,  11  Wend.  (N.  Y.)  592. 

67.  A  lalama. —  Dunton  v.  Keel,  95  Ala. 
159,  10  So.  333. 

Georgia. —  Parker  v.  Brown,  39  Ga.  50. 
And  see  Peters  v.  West,  70  Ga.  343. 

Illinois. —  McCormick  v.  Huse,  78  111. 
363. 

Indiana. —  Buchanan  r.  Whitham,  36  Ind. 
257. 

Michigan. —  Wilson  v.  Hoffman,  54  Mich. 
246,  20  N.  W.  37. 
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Mississippi. —  Illinois  Cent.  R.  Co.  v.  Bald- 
win, 77  Miss.  788,  28  So.  948. 

Missouri. —  Bricken  v.  Cross,  140  Mo.  166, 
41  S.  W.  735. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  225. 

68.  Vaughn  f.  Mills,  18  B.  Mon.  (Ky.) 
633;  Nixon  v.  Porter,  38  Miss.  401;  Men- 
kins  V.  Blumenthal,  19  Mo.  496;  Smith  v. 
Fite,  92  N.  C.  319.  See  also  Bell  v.  Van- 
zant,  46  Tex.  300. 

A  deed  at  variance  with  the  complaint  is 
not  admissible.  Marx  v.  Threet,  131  Ala. 
340,  30  So.  831;  Griffin  i.  Hall,  115  Ala.  482, 
22  So.  162. 

If  description  in  deed  is  admitted  by  the 
answer  proof  is  unnecessary  to  aid  such  de- 
scription. Robinson  v.  Ingram,  126  N.  C. 
327,  35  S.  E.  612. 

Where  plaintiff  claims  under  a  lease  the 
land  mentioned  in  the  complaint  should  be 
identified  with  that  described  in  the  lease. 
Guy  V.  Barnes,  24  Ind.  345. 

69.  May  field  v.  Morris,  10  La.  441. 

70.  Pinkerton  v.  Ledoux,  3  N.  M.  252,  5 
Pac.  721.  See  also  Morris  v.  Giddens,  101 
Ala.  571,  14  So.  406. 

In  an  action  for  a  certain  lot  in  a  pro- 
prietary division,  the  declaration  containing 
no  other  description,  a  division  in  fact  must 
be  shown  by  plaintiff.  Bown  v.  Bean,  1 
D.  Chipm.  (Vt.)  176.  Compare  Coit  v. 
Wells,  2  Vt.  318. 

71.  Croesus  Min.,  etc.,  Co.  v.  Colorado  Land, 
etc.,  Co.,  19  Fed.  78. 

Plaintiff  claiming  under  a  deed  conveying 
"  the  balance  of  a  tract  of  land  "  should  show 
what  that  balance  is.  Taylor  v.  Taylor,  3 
A.  K.  Marsh.  (Ky.)  18. 

72.  Chamberlaine  v.  Crawford,  1  Harr.  &?  M. 
(Md.)  355. 

73.  Carroll  f.  Norwood,  4  Harr.  &  M. 
(Md.)  287;  Mitchell  v.  Gover,  1  Harr.  &  J. 
(Md.)  507.  See  also  Smith  v.  Volgamot,  2 
Harr.  &  M.  (Md.)  155. 

The  fact  that  the  description  in  the  com- 
plaint is  fuller  than  that  in  the  deed  relied 
on  is  not  a  variance  where  it  is  consistent 
therewith.  Smith  v.  Willing,  10  Mo.  394. 
Compare  Medley  v.  Williams,  7  Gill  &  J. 
(Md.)  61. 

74.  White  v.  Den,  24  N.  J.  L.  753. 
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5.  Particular  Elements  or  Requisites  in  Deraignment  of  Title  —  a.  In  General. 

A  plaintiff  who  fails  to  show  either  possession  or  a  continuous  chain  of  title  from 
one  in  possession  cannot  recover.'''  Where  he  makes  title  as  assignee  of  a  lease, 
the  execution  of  the  lease  and  its  assignment  should  be  proved.'^  And  it  is 
decided  that  one  deraigning  title  througli  a  corporation  should  prove  the  legal 
existence  of  the  corporation  in  an  action  against  one  claiming  title  through 
another  source.''  If  the  lands  are  described  as  conliscated  lands  the  proof  should 
show  that  they  haw  been  confiscated.'^  And  it  has  been  decided  that  in  an  action 
for  uncultivated  land  a  plaintiff  caniiot  recover  merely  because  his  name  is  the 
same  as  that  used  in  the  warrant.''^  And  a  defendant  who  relies  on  adverse 
possession  should  show  what  color  or  claim  of  title  he  relied  on  and  that  his  posses- 
sion was  unbroken  for  the  full  statutory  period.^^  But  it  is  not  necessary  for  the 
grantee  of  a  mortgage  to  produce  the  mortgage  or  the  bond  to  support  his  title 
against  the  mortgagee's  tenant  or  those  claiming  under  him.^^  And  a  plaintiff 
claiming  under  a  sale  by  virtue  of  a  deed  of  trust  need  not  show  a  compliance 
with  all  the  preliminaries  showing  the  authority  of  the  trustee  to  sell.^^ 

b.  Property  Sold  on  Execution.  In  an  action  by  a  purchaser  at  a  sheriff's 
sale  proof  of  the  judgment,  execution,  sale,  and  sheriff's  deed  is  generally  sufK- 
cient  to  authorize  a  recovery  by  him,^^  although  in  some  cases  it  has  been  declared 


75.  Hence  evidence  consisting  of  a  chain 
of  title  not  reaching  back  to  one  in  posses- 
sion is  properly  stricken  out.  Start  r.  Clegg, 
83  Ind.  78.  See  also  Adams  r.  Baltimore 
County  School  Com'rs,  (Md.  1890)  20  Atl. 
954. 

Plaintiff  must  either  show  that  he  derives 
from  some  common  source  or  tliat  his  grantor 
was  in  possession  of  the  premises.  Cunning- 
ham r.  Harper,  Wright  (Ohio)  366.  x\nd 
see  Doe  r.  Dupey,  4  J.  J.  Marsh.  (Ky.)  388  ; 
Anderson  f.  Turner,  3  A.  K.  Marsh.  (Ky. ) 
131. 

A  failure  to  show  a  continuous  chain  of 
title  from  the  state  will  not  affect  the  right 
of  plaintiff  to  recover,  where  he  proves  title 
by  adverse  possession  for  the  required  period. 
Kepley  v.  Scully,  185  111.  52,  57  N.  E.  187. 

One  should  show  by  what  means  he  ac- 
quired title  from  the  person  last  named  in  a 
chain  title  offered  in  evidence  by  him.  Whit- 
more  r.  Crawford,  106  Mo.  435,  17  S.  W. 
640. 

One  who  traces  title  to  the  United  States 

through  the  grantors  need  not  establish  pos- 
session in  them.  Steeple  v.  Downing,  60  Ind. 
478. 

76.  Swearingen  v.  Hawkenberry,  Wright 
(Ohio)  111. 

77.  Sonoma  County  Water  Co.  'c.  Lynch,  50 
Cal.  503. 

Where  one  claims  to  derive  title  from  a 
railroad  company  to  land  granted  to  the  com- 
pany by  the  acts  of  congress  of  July  1,  1862, 
and  July  2,  1864,  by  which  acts  certain  land 
on  each  side  of  the  railroad  right  of  way  was 
excepted,  he  should  show,  defendant  being 
in  possession,  that  the  land  in  controversy 
was  not  within  the  exception.  Corinne  Mill 
Canal,  etc.,  Co.  r.  Johnson.  7  Utah  327,  26 
Pac.  922.  See  also  McGrath  r.  Tallent,  7 
Utah  256,  26  Pac.  574. 

78.  Hardy  v.  Jones,  6  N.  C.  52 ;  Hardy  v. 
Jones,  4  N.  C.  144. 

79.  It  should  also  appear  from  the  proof 
that  he  was  the  one  who  procured  the  war- 


rant, obtained  the  survey,  or  paid  the  pur- 
chase-monev.  Wolf  r.  Goddard,  9  Watts 
(Pa.)  544."^ 

80.  Hall  V.  Hall,  27  W.  Va.  468. 

81.  Small  wood  v.  Bilderback,  16  N.  J.  L. 
497. 

82.  O'Day  v.  Vansant,  2  Mackey  (D.  C.) 
273. 

Plaintiff  claiming  under  a  deed  executed  in 
pursuance  of  a  sale  made  by  a  mortgagee, 
under  a  power  of  sale  contained  in  the  mort- 
gage, need  not  introduce  in  evidence  the  note 
secured  by  such  mortgage.  Pardee  r.  Lindley, 
31  111.  174,  83  Am.  Dec.  219. 

Where  a  plaintiff  offers  in  evidence  a  deed 
executed  by  a  commissioner  in  pursuance  of 
a  decree  entered  in  a  suit  for  the  specific 
execution  of  a  written  contract  for  the  sale 
of  the  land  so  conveyed  and  also  such  por- 
tions of  the  record  as  show  authority  of  the 
commissioner  to  make  the  deed,  including  the 
contract,  the  execution  of  such  contract  need 
not  be  proved.  Waggoner  v.  Wolf,  28  W.  Va, 
820,  1  S.  E.  25. 

83.  De  Vendell  v.  Doe,  27  Ala.  156;  Car- 
penter r.  Sherfy,  71  111.  427;  Shipley  r. 
Shook,  72  Ind.  511;  Mercer  r.  Doe,  6  Ind. 
80;  Neilson  v.  Neilson,  5  Barb.  (N.  Y. )  565. 
But  see  Morss  v.  Doe,  2  Ind.  65  (holding 
that  it  should  be  shown  that  the  sheriff  was 
authorized  to  sell)  ;  Hundley  Taylor,  25 
S.  W.  887,  15  Ky.  L.  Rep.  808  (holding  that 
a  substantial  compliance  with  the  require- 
ments of  the  statute  authorizing  such  sale 
should  be  shown ) . 

In  an  action  not  against  execution  defend- 
ant it  has  been  decided  that  the  decree  as 
well  as  the  execution  must  be  proved  and 
that  in  order  to  introduce  the  decree  enough 
of  the  pleadings  and  orders  to  show  that  it 
was  pronounced  in  an  action  properly  insti- 
tuted between  the  parties  must  be  shown. 
Williamson  r.  Bedford,  32  N.  C.  198.  See 
Lyerly  r.  Wheeler,  33  N.  C.  288,  53  Am.  Dec. 
414. 

Judgment  and  process  under  which  sale  was 
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that  in  addition  to  such  proof  it  should  also  appear  that  at  the  time  of  the  levy 
a,nd  sale  defendant  was  in  possession,^^  or  liad  some  interest  or  estate  in  the  prem- 
ises on  which  the  judgment  could  operate.^^ 

e.  Property  Claimed  by  Descent  or  Devise.  Where  plaintiff  claims  by  descent 
Be  cannot  recover  without  showing  the  extinction  of  all  rights  of  those  entitled 
to  claim  before  him.^^  He  must  prove  his  heirship,^^  and  that  the  ancestor  died 
seized  of  the  pvemises.^^  So  where  one  claims  through  the  will  of  a  testator 
proof  of  title  in  the  latter  should  be  given  in  order  to  recover.^^ 

6.  Possession  or  Right  of  Possession.  Plaintiff"  should  prove  a  right  of  entry 
at  the  commencement  of  the  suit,  where  his  title  is  controverted  by  the  general 
issue ;  and  he  should  show  a  right  to  the  possession  of  the  premises  at  the  time 
laid  in  the  declaration.^^  And  it  is  also  essential  for  plaintiff  to  prove  possession 
of  the  premises  by  defendant  or  those  claiming  under  him,^^  except  where  the 


made  need  only  be  introduced  and  not  the 
intermediate  executions.  Kane  v.  Doe,  9 
Sm.  &  M.  (Miss.)  387. 

Judgment  need  not  be  proved  by  produc- 
tion of  the  record  in  the  action  against  de- 
fendant in  execution.  Rutherford  v.  Raburn, 
32  N.  C.  144. 

Recital  of  assignment  of  certificate  of  pur- 
chase.—  If  there  is  a  recital  in  the  sheriff's 
deed  of  an  assignment  of  the  certificate  of 
purchase  and  the  certificate  as  introduced  in 
evidence  appears  not  to  have  been  assigned, 
there  can  be  no  recovery  in  the  absence  of 
proof  showing  an  assignment.  Carpenter  t. 
Sherfy,  71  111.  427. 

Where  names  of  purchasers  at  a  sheriff's 
sale  are  affixed  by  a  third  person  to  a  power 
of  attorney  to  assign  the  certificate  of  sale, 
a  plaintiff  claiming  under  a  sheriff's  deed  to 
the  assignee  against  one  not  the  judgment 
debtor  should  show  authority  in  such  third 
person  to  afTix  the  signature.  Clafiin  r. 
Robinhurst,  40  Wis.  482. 

Where  one  party  claims  under  a  sheriff's 
^eed  and  the  other  under  a  prior  deed  from 
the  execution  debtor^  it  should  be  shown 
affirmatively  by  the  former  that  the  judg- 
ment lien  attached  to  the  land  before  its 
sale  to  the  latter.  Boatright  v.  Porter,  32 
Ga.  130. 

84.  Yost  V.  Brown,  5  Kulp  (Pa.)  Ill; 
Pratt  V.  Phillips,  1  Sneed  (Tenn.)  543,  60 
Am.  Dec.  162 ;  Hamilton  v.  Jack,  1  Sneed 
(Tenn.)  81. 

85.  Hendon  v.  White,  52  Ala.  597. 

86.  Elwood  V.  Lannon,  27  Md.  200.  See 
also  Hogan  i;.  Finley,  52  Ark.  55,  11  S.  W. 
1035 ;  Rathbone  v.  Hamilton,  4  App.  Cas. 
(D.  C.)  475;  Taylor  v.  Whiting,  4  T.  B.  Mon. 
(Ky.)  364;  Kelso  v.  Stiger,  75  Md.  376,  24 
Atl.  18;  Sprigg  v.  Moale,  28  Md.  497,  92 
Am.  Dec.  698. 

Plaintiff  must  show  that  he  is  the  only  heir 
or  if  not  how  many  there  are.  Dupon  r. 
McLaren,  63  Ga.  470.  See  also  Cook  v.  Sin- 
namon,  47  111.  214. 

Where  one's  title  was  to  accrue  on  the 
death  of  another  without  issue,  under  a  cer- 
tain age,  he  must  in  an  action  of  ejectment 
show  that  both  of  these  events  have  oc- 
curred. Clark  V.  Trinity  Church,  5  Watts 
&  S.  (Pa.)  266. 

87.  Morgan  v.  Fox,  4  Bibb    (Ky.)  565; 
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Hunt  r.  Payne,  29  Vt.  172,  70  Am.  Dec. 
402. 

88.  De  Mill  r.  Moffatt,  49  Mich.  125,  13 
N.  W.  387. 

89.  Enders  v,  Sternbergh,  52  Barb.  (N.  Y.) 
222. 

90.  Daniel  v.  Lefevre,  19  Ark.  201.  See 
also  Scisson  v.  McLaws,  12  Ga.  160. 

If  it  appears  that  defendant  acquired  pos- 
session under  a  written  contract  between  the 
parties  for  an  exchange  of  land,  there  can 
be  no  recovery  by  plaintiff  without  tiie  pro- 
duction of  the  contract  or  evidence  of  its 
terms  and  proof  of  some  breach  thereof. 
Eaton  V.  Freeman,  58  Ga.  129. 

Judgment  for  plaintiff  is  not  sufficiently 
supported  by  proof  of  a  decree  in  partition 
whereby  the  land  in  controversy  was  set 
apart  to  one  who  conveyed  it  to  plaintiff  's 
testator  and  of  the  deed  conveying  it,  in  the 
absence  of  proof  of  possession  thereunder. 
Greenleaf  v.  Brooklyn,  etc.,  R.  Co.,  132  N.  Y. 
408,  30  N.  E.  762  ireversing  8  N.  Y.  Suppl. 
30]. 

Plaintiff,  who  alleges  that  he  was  in  pos- 
session when  ousted,  may  recover,  although 
it  only  appears  from  the  proof  that  he  was 
entitled  to  possession.  Wilson  v.  Owens,  1 
Indian  Terr.  163,  38  S.  W.  976. 

91.  Holt  V.  Rees,  44  111.  30. 

Variance. —  But  it  has  been  decided  that  a 
variance  between  the  alleged  seizin  and  the 
right  of  possession  of  plaintiff  is  immaterial, 
the  latter  being  previous  to  the  commence- 
ment of  the  action.  Stark  v.  Barrett,  15 
Cal.  361. 

Proof  of  title  in  the  lessors  prior  to  the 
date  of  the  demise  is  essential  to  a  recovery. 
Wood  V.  Grundy,  3  Harr.  &  J.  (Md.)  13. 

92.  Daniel  v.  Lefevre,  19  Ark.  201;  St. 
Louis,  etc.,  R.  Co.  v.  Hamilton,  158  111.  366, 
41  N.  E.  777;  Pickett  v.  Doe,  5  Sm.  &  M. 
(Miss.)  470,  43  Am.  Dec.  523;  Southgate  v. 
Walker,  2  W.  Va.  427. 

Joint  possession  of  defendants  must  be 
proved  where  they  appear  and  plead  jointly. 
Jackson  v.  Hazen,  2  Johns.  (N.  Y. )  438. 

Variance. —  Where  a  complaint  alleges  pos- 
session by  defendant  claiming  in  right  of  his 
wife  the  fact  that  it  appears  that  he  was 
in  possession  in  his  own  right  is  an  imma- 
terial variance,  the  court  having  power  to 
direct  that  the  facts  be  found  according  to 
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rule  is  varied  by  statute,^  or  unless  defendant  by  his  pleading  admits  possession.^ 
Where  by  statute  plaintiff  need  not  prove  demand  of  possession  unless  defendant 
shall  deny  that  demand  of  possession  was  made  by  special  plea  verified  by 
affidavit,  a  failure  to  so  plead  will  be  regarded  as  a  waiver  of  proof  of  demand.^ 
Again  to  support  a  plea  of  prescription  interposed  as  a  defense  in  a  petitory 
action  it  is  decided  that  defendant  must  show  an  actual  and  continuous  possession 
as  owner  for  the  entire  term.^^ 

E.  Evidence  Admissible  Under  the  Pleadings  — l.  In  General.  A  court 
will  not  take  notice  of  any  proof  concerning  which  there  is  not  a  corresponding 
allegation.^^  But  defendant  may  introduce  proof  of  all  matters  of  legal  defense 
under  the  general  issue  or  plea  of  not  guilty,^^  or  under  the  statutory  plea  which 
amounts  to  the  general  issue.^^ 

2.  As  TO  Title  —  a.  In  General.  A  plaintiff  may  under  an  allegation  of  seizin 
introduce  proof  of  any  interest  in  the  premises  entitling  him  to  possession.^  If 
a  party  claims  the  premises  by  two  titles,  either  of  which  is  available,  he  may 


the  evidence  and  to  order  an  amendment  of 
the  complaint.  Rose  v.  Bell,  38  Barb.  (N.  Y.) 
25. 

93.  Weigold  r.  Pross,  132  Ind.  87,  31  N.  E. 
472;  Voltz      Newbert,  17  Ind.  187. 

If  by  statute  the  return  of  the  officer  who 
serves  the  process  is  sufficient  proof  that  de- 
fendant is  in  possession  proof  thereof  is  not 
necessary.  Harding  v.  Strong,  42  111.  148, 
89  Am.  bee.  415. 

94.  McDowell  v.  Love,  30  N.  C.  502.  See 
also  Crandall  v.  Lynch,  20  App.  Cas.  (D.  C.) 
73;  Beckwith  v.  Thompson,  18  W.  Va.  103. 

95.  Timmons  r.  Kidwell,  138  111.  13,  27 
N.  E.  756. 

96.  Davis  v.  Young,  36  La.  Ann.  374. 
Compare  Kelley  v.  Oldham,  46  S.  W.  214,  20 
Ky.  L.  Rep.  370,  holding  that  one  who  pleads 
adverse  possession  for  more  than  fifteen  years 
cannot  rely  on  a  possession  for  less  than  fif- 
teen years  under  an  executed  verbal  agree- 
ment fixing  a  division  line,  where  such  mat- 
ter was  not  pleaded. 

97.  McLaurin  v.  Cronly,  90  N.  C.  50.  See 
also  McClane  v.  White,  S  Minn.  178;  Hunt  v. 
Searcy,  167  Mo.  158,  67  S.  W.  206. 

Where  a  plaintiff  is  substituted  for  the 
original  plaintiff  by  an  order  declaring  that 
all  the  allegations  and  denials  of  the  plead- 
ings shall  apply  to  him,  and  one  of  such  alle- 
gations was  that  plaintiff  was  entitled  to 
possession  at  the  time  the  action  was  brought, 
a  deed  from  the  original  plaintiff  to  the  new 
one  pending  the  action  is  not  admissible,  be- 
ing irrelevant  to  any  issue  made  by  the 
pleadings.  Northern  R.  Co.  v.  Jordan,  87 
Cal.  23,  25  Pac.  273. 

But  although  an  estoppel  must  be  generally 
pleaded  to  be  available  as  a  defense,  yet  it 
is  decided  that  the  rule  does  not  apply  where 
the  parties  do  not  set  up  the  title  on  which 
tLer  relv.  Tyler  v.  Hall,  106  Mo.  313,  17 
S.  W.  319,  27  Am.  St.  Rep.  337.  Compare 
Lord  V.  Bigelow,  8  Vt.  445,  holding  that  a 
party  having  no  opportunity  of  pleading  an 
estoppel  may  give  it  in  evidence  with  the 
same  effect  as  if  pleaded. 

98.  Bynum  v.  Gold,  106  Ala.  427,  17  So. 
667;  Coffee  v.  Groover,  20  Fla.  04;  Webster 
V.  Bebbinger,  70  Ind.  9 ;  Woodruf  v.  Garnor, 
20  Ind.  174;  Zeigler  v.  Fisher,  3  Pa.  St.  365. 


Evidence  showing  coverture  may  be  given. 

Black  V.  Tricker,  52  Pa.  St.  436. 

That  plaintiffs  are  alien  enemies  may  be 
showTi  under  general  issue.  Jackson  v. 
Decker,  11  Johns.  (N.  Y.)  418. 

Qualifications  of  and  exceptions  to  rule. — • 
Where  the  general  issue  is  pleaded  it  has 
been  decided  that  evidence  of  non-possession 
(Bernard  r.  Elder,  50  Miss.  336)  or  evidence 
of  the  death  of  the  lessor  of  plaintiff' ( Worth- 
ington  V.  Etcheson,  30  Fed.  Cas.  No.  18,053, 
5  Cranch  C.  C.  302)  is  not  admissible.  Nor 
in  an  action  by  pretermitted  heirs  can  they 
show  that  they  have  received  advancements 
and  that  defendant  has  made  improvements 
(McCracken  i'.  McCracken,  67  Mo.  590)  ; 
nor  where  defendant  pleads  the  general  issue 
without  disclaiming  can  he  show  that  he 
has  had  no  notice  to  quit,  or  has  a  right  of 
dower  which  has  never  been  assigned,  the 
only  inquiry  under  the  statute  being  which 
has  the  better  title  (Clarke  v.  Hilton,  75 
Me.  426). 

A  former  judgment  is  admissible  under  plea 
of  not  guilty.  Brooke  v.  Gregg,  89  Md.  234, 
43  Atl.  38.  But  a  defendant  cannot  attack 
a  former  decree  in  partition  between  the 
same  parties  because  of  irregularities.  Bart- 
ley  t\  Bartley,  172  Mo.  208,  72  S.  W.  521. 

99.  Stewart  v.  Camden,  etc.,  R.  Co.,  33 
N.  J.  L.  115.  See  also  Stout  v.  Hyatt,  13 
Kan.  232. 

Under  a  general  denial  in  accordance  with 
a  statute  such  evidence  is  admissible.  Wood 
V.  Eckhouse,  79  Ind.  354;  Steeple  v.  Down- 
ing, 60  Ind.  478;  Dale  v.  Frisbie,  59  Ind. 
530;  Wicks  v.  Smith,  18  Kan.  508;  Hurst 
V.  Sawyer,  2  Okla.  470,  37  Pac.  817. 

Where  an  action  erroneously  brought  in 
equity  was  transferred  to  the  ordinary  docket 
and  an  amended  petition  stating  a  cause  of 
action  in  ejectment  was  filed  by  plaintiff,  to 
which  defendant  filed  an  answer,  it  has  been 
decided  that  the  former  may  under  the  gen- 
eral issue  raised  by  the  petition  iand  the  an- 
swer thereto  prove  any  facts  alleged  in  the 
amended  petition  in  addition  to  those  alleged 
in  the  original  petition  and  which  are  not 
inconsistent  therewith.  Julian  v.  Stephens, 
3  S.  W.  596,  8  Ky.  L.  Rep.  867. 

1.  Stark  V.  Barrett,  15  Cal.  361. 
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introduce  evidence  of  botli.^  Under  the  general  issue  matter  which  goes  to  affect 
the  title,  as  the  confirmation  of  an  infant's  deed,  may  be  sliown.^  And  under 
such  issue  or  a  general  denial  matters  of  defense  generally  which  affect  tlie  title 
are  admissible/  But  where  plaintiff  proves  his  title  by  a  patent  issued  by  the 
state  granting  the  premises  in  controversy  as  "swamp  and  overflowed"  lands, 
defendant  cannot  prove  that  they  are  dry  and  fit  for  cultivation,  where  he  has  not 
brought  or  offered  to  bring  himself  into  relations  either  with  the  state  or  the 
United  States.^  And  if  the  question  arises  on  the  validity  of  the  original  title  of 
the  parties,  and  not  on  the  extent  of  the  claim  or  the  act  of  limitations,  evidence 
is  not  admissible  as  to  the  payment  of  taxes  on  the  land,  it  not  affecting  the  ques- 
tion of  title.^  Again  where  an  answer  sets  up  title  to  only  a  portion  of  the 
demanded  premises  proofs  are  not  admissible  thereunder  unless  it  particularly 
describes  such  portion.'^  And  a  deed  is  not  admissible  in  evidence  where  it  con- 
veys a  less  interest  than  that  claimed  in  the  declaration.^  Nor  is  evidence 
admissible  of  title  to  other  lands  than  those  described  in  the  declaration,  the  latter 
lands  only  being  considered  in  issue.^ 

b.  Title  Out  of  Plaintiff.  Under  a  general  denial  or  the  general  issue  a 
defendant  may  introduce  evidence  showing  title  out  of  plaintiff  and  in  him- 
self,^^  or  in  a  third  person,"  although  defendant  does  not  connect  himself 


Under  allegation  of  title  and  right  to  pos- 
session plaintiff  may  show  that  he  is  the 
owner  of  the  equity  of  redemption  in  the 
land  as  against  a  mere  trespasser  (Arrington 
V.  Arrington,  114  N.  C.  116,  19  S.  E.  278), 
or  in  an  action  by  trustees  of  a  school  dis- 
trict dedication  or  adverse  possession  or  both 
(Singleton  v.  Chittenden  County  School  Dist. 
No.  34,  10  S.  W.  793,  10  Ky.  L.  Rep.  851). 

2.  Enders  v.  Sternbergh,  2  Abb.  Dec.  (N.  Y.) 
31,  1  Keyes  (N.  Y.)  264,  33  How.  Pr.(N.  Y.) 
464. 

One  relying  on  documentary  evidence  of 
title  and  prior  possession  may  if  he  fails  to 
prove  title  in  one  way  prove  it  in  the  other. 
Morton  v.  Folger,  15  Cal.  275. 

3.  McCormic  i;.  Leggett,  53  N.  C.  425. 

4.  Indiana. —  Vail  v,  Halton,  14  Ind.  344. 
"New  Jersey. —  Stewart  v.  Camden,  etc.,  R. 

Co.,  33  N.  J.  L.  115. 

JJtah. —  Eastman  Gurrey,  15  Utah  410, 
49  Pac.  310. 

Wisconsin. —  Mather  v.  Hutchinson,  25 
Wis.  27;  Lain  v.  Shepardson,  23  Wis.  224. 

United  States. —  Henderson  v.  Wanamaker, 
79  Fed.  736,  25  C.  C.  A.  181. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  231. 

Particular  matters  admissible. —  Under  the 
general  issue  a  defendant  may  introduce  evi- 
dence of  a  homestead  right  (Johnson  v.  Adle- 
man,  35  HI.  265;  Kipp  v.  Bullard,  30  Minn. 
84,  14  N.  W.  364;  Morrison  v.  Watson,  95 
N.  C.  479)  :  that  plaintiff  who  claimed  under 
patent  from  the  United  States  was  dead  at 
the  time  the  patent  issued  ( Collins  v.  Bran- 
nin,  1  Mo.  540)  ;  or  to  disprove  the  joint  title 
of  several  plaintiffs  suing  jointly  (Cheney  v. 
Cheney,  26  Vt.  606 ) .  So  under  the  general 
denial  it  is  decided  that  evidence  is  admis- 
sible of  any  legal  or  equitable  title  (Adam 
V.  Johnson,  63  Kan.  886,  65  Pac.  662);  of 
any  fact  to  show  that  plaintiff  had  no  right 
of  entry  when  suit  was  brought  (Sparrow  v. 
Rhoades,  76  Cal.  208,  18  Pac.  245,  9  Am.  St. 
Rep.  197;  Stockton  v.  Knock,  73  Cal.  425,  15 
Pac.  51.    See  Bell  v.  Brown,  22  Cal.  671); 
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or  in  an  action  by  one  claiming  under  the 
purchase  of  an  adverse  claim  to  his  wife'a 
lands  by  a  husband  that  the  husband's  pur- 
chase inured  to  the  wife's  benefit  (liickman 
r.  Link,  97  Mo.  482,  10  S.  W.  600).  But 
where  by  code  the  plea  of  general  issue  is 
limited  to  cases  where  defendant  relies  on  a 
denial  of  the  cause  of  action  as  set  forth  by 
plaintiff  and  requires  that  in  all  cases  de- 
fendant must  specially  plead  matter^  of  de- 
fense, evidence  of  the  satisfaction  of  the  mort- 
gage under  which  plaintiff  claims  is  not  ad- 
missible under  plea  of  not  guilty.  Slaughter 
V.  Doe,  67  Ala.  494.  See  Matkin  v.  Marx,  96 
Ala.  501,  11  So.  633. 

That  the  deed  of  trust  was  delivered  as  an 
escrow  under  which  plaintiff  claims  title  and 
that  the  sale  thereunder  was  made  at  tne 
wrong  place  may  be  shown  under  a  general 
denial.    Goff  v.  Roberts,  72  Mo.  570. 

5.  Carder  v.  Baxter,  28  Cal.  99. 

6.  Quin  V.  Brady,  8  Watts  &  S.  (Pa.)  139. 

7.  Anderson  v.  Fisk,  36  Cal.  625. 

If  a  disclaimer  is  entered  by  defendant  as 
to  a  part  of  the  land,  that  part  is  not  within 
the  issue  and  evidence  of  title  thereto  is  ir- 
relevant.   Waugh  V.  Andrews,  24  N.  C.  75. 

8.  Hardin  v.  Kirk,  49  111.  153,  95  Am.  Dec. 
581. 

9.  Ramsey  v.  Henderson,  91  Mo.  560,  4 
S.  W.  408. 

10.  Smith  V.  Hobbs,  49  Kan.  800,  31  Pac. 
687;  Armstrong  v.  BroAvnfield,  32  Kan.  116, 
4  Pac.  185;  Clayton  v.  Barton  County  School 
Dist.  No.  1,  20  Kan.  256;  Hall  v.  Dodge.  18 
Kan.  277;  Howton  v.  Roberts,  49  S.  W.  340, 
20  Ky.  L.  Rep.  331;  Macey  v.  Stark,  116  Mo. 
481,  21  S.  W.  1088;  Davis  v.  Reveler,  65  Mo. 
189.  But  see  Brent  v.  Long,  99  Ky.  245,  35 
S.  W.  640,  18  Ky.  L.  Rep.  137. 

11.  Matkin  v.  Marx,  96  Ala.  501,  11  So. 
633;  Raynor  v.  Timerson,  46  Barb.  (N.  Y.) 
518;  Woods  v.  Bonner,  89  Tenn.  411,  18  S.  W. 
67;  Walker  v.  Fox,  85  Tenn.  154,  2  S.  W. 
98;  Meade  v.  Lawe,  32  Wis.  261.  But  see 
Phelps  V.  Yeomans,  2  Day  (Conn.)  227,  hold- 
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there vvitli.^^  It  lias,  however,  been  determined  that  evidence  of  a  conveyance  to  a 
third  person  after  the  comniencenient  of  the  action  is  not  admissible  unless  sncli 
defense  is  set  up  by  the  original  or  supplemental  answer/^  or  by  '^Xo.'d.  jpuis  darrierh 
continuance}^  And  likewise  to  render  evidence  admissible  of  a  title  so  acquired 
by  defendant  it  should  be  set  up  by  the  latter  plea.^^' 

e.  Invalidity  of  Deed.  The  invalidity  of  a  deed  offered  in  evidence  as  a  link 
in  a  chain  of  title  may  be  shown,  although  not  specially  pleaded. 

3.  Limitations  and  Adverse  Possession.  Where  a  complaint  avers  ownership 
in  fee  and  right  to  possession  at  the  commencement  of  the  action  a  plaintiff  may 
show  that  his  grantor  has  been  in  adverse  possession  for  the  period  required  by 
statute  before  the  commencement  of  the  action. Under  a  general  denial  or  the 
general  issue  evidence  is  admissible  to  show  that  the  statute  of  limitations  has  run 
and  of  title  by  adverse  possession. And  although  the  champerty  statute  is  not 


ing  that  where  defendant  pleads  the  general 
issue  and  ohxims  no  title  in  himself  evidence 
is  not  admissible  of  a  deed  from  plaintiffs 
grantor  to  a  stranger. 

Evidence  to  show  a  conveyance  by  plaintiff 
of  his  title  to  one  through  whom  defendant 
claims  is  admissible.  Estes  t".  Long,  71  Mo. 
605.  But  see  Kennedy  v.  McQuaid,  56  Minn. 
450,  58  N.  W.  35,  holding  that  defendant  can- 
not under  a  general  denial  prove  that  plain- 
tiff after  acquiring  title  transferred  it  to  a 
third  person. 

In  an  action  by  a  landlord  against  a  tenant 
predicated  on  a  forfeiture  of  the  premises  the 
latter  may  under  the  general  issue  show  that 
the  former  has  lost  his  title  to  the  premises 
subsequent  to  the  execution  of  the  lease. 
Orleans  County  Grammar  School  v.  Parker, 
25  Vt.  696. 

Under  Oreg.  Co.de,  §  226,  evidence  is  not 
admissible  of  a  title  in  defendant  or  another 
unless  the  fact  is  pleaded.  Hall  f.  Austin,  11 
Fed.  Cas.  Xo.  5,925,  Deady  104;  Stark  v. 
Starr,  22  Fed.  Cas.  No.  13,307,  1  Sawy.  15. 

12.  Dyson  i\  Bradshaw,  23  Cal.  528;  Blei- 
dorn  V.  Pilot  Mountain  Coal,  etc.,  Co.,  89 
Tenn.  166,  204,  15  S.  W.  737;  Cowan  v. 
Hatcher,  (Tenn.  Ch.  App.  1900)  59  S.  W. 
689. 

13.  Moss  r.  Shear,  30  Cal.  467. 

14.  Jenney  r.  Potts,  41  Mich.  52,  1  N.  W. 
898. 

15.  Spratt  V.  Price,  18  Fla.  289;  Jennings 
v.  Dockham,  99  Mich.  253,  58  N.  W.  66; 
Hurd  V.  Raymond,  50  Mich.  369,  15  N.  W. 
514.  Compare  Mowry  v.  Blandin,  64  N.  H. 
3,  4  Atl.  882,  holding  that  a  title  so  ac- 
quired should  be  pleaded  in  bar. 

An  exception  is  held  to  exist  in  the  case  of 
a  tax  deed  in  the  hands  of  the  original  pur- 
chaser, it  being  declared  that  if  no  injustice 
is  done  the  deed  may  relate  back  to  the  day 
on  which  such  purchaser  was  entitled  to  it, 
and  if  that  date  precede  the  date  on  which 
issue  was  joined  it  may  be  sho^vn  under  the 
general  issue.  Spratt  f.  Price,  18  Fla. 
289. 

16.  California. —  Roberts  v.  Chan  Tin  Pen, 
23  Cal.  259. 

Nebraska. —  Staley  v.  Housel,  35  Nebr.  160, 
52  N.  W.  888;  Franklin  r.  Kelley,  2  Nebr. 
79. 

Neio  York. —  Hughes  v.  Hughes,  10  Misc. 
180,  30  N.  Y.  Suppl.  937. 


North  Carolina.  —  Helms  v.  Green,  105 
N.  C.  251,  11  S.  E.  470,  18  Am.  St.  Rep.  893; 
Mobley  v.  Griffin,  104  N.  C.  112,  10  S.  E.  142; 
Fitzgerald  v.  Shelton,  95  N.  C.  519. 

Wisconsin.  —  Gould  r.  Sullivan,  84  Wis. 
659,  54  N.  W.  1013,  36  Am.  St.  Rep.  955,  20 
L.  R.  A,  487. 

See  17  Cent.  Dig.  tit.  "Ejectment,"'  §  231. 

That  a  deed  was  a  forgery  may  be  shown 
under  a  general  denial,  and  it  is  held  in  Mis- 
souri that  Rev.  St.  1899,  §  746,  providing 
that  the  execution  of  an  instrument  shall  bo 
deemed  confessed  unless  denied  by  a  verified 
ansAver  does  not  apply.  Patton  c.  Fox,  169 
Mo.  97,  69  S.  W.  287. 

Truth  of  recitals  in  a  deed  may  be  attacked 
under  the  general  issue  in  an  action,  by  the 
purchaser  at  a  sheriff's  sale  against  defend- 
ants in  possession  based  on  such  deeds.  Mey- 
ers V.  Conover,  65  N.  J.  L.  187,  46  Atl.  709. 

Where  a  marriage  with  deceased  owner  and 
her  will  are  set  up  in  defense,  evidence  is  ad- 
missible, in  behalf  of  plaintiff,  attacking 
their  validity  without  an  amendment  of  the 
petition.  Medlock  v.  Merritt,  102  Ga.  212, 
29  S.  E.  185. 

17.  Gillespie  v.  Jones,  47  Cal.  259. 

18.  Connecticut. —  Trowbridge  v.  Royce,  1 
Root  50. 

Florida. —  Coffee  v.  Groover,  20  Fla.  64; 
Horne  v.  Carter,  20  Fla.  45;  Neal  v.  Spooner, 
20  Fla.  38;  Weiskoph  v.  Dibble,  18  Fla.  24. 

/ZZmois.— Stubblefield  v.  Borders,  92  111. 
279. 

Michigan. —  Miller  v.  Beck,  68  Mich.  76,  35 
N.  W.  899. 

Mississippi. — Wilson  v.  Williams,  52  Miss. 
487. 

Missouri. —  Hedges  v.  Pollard,  149  Mo. 
216,  50  S.  W.  889;  Collins  i:  Pease,  146 
Mo.  135,  47  S.  W.  925;  Bird  v.  Sellers,  113 
Mo.  580,  21  S.  W.  91;  Stocker  v.  Green,  94 
Mo.  280,  7  S.  W.  279,  4  Am.  St.  Rep.  382; 
Holmes  i:  Kring,  93  Mo.  452,  6  S.  W.  347; 
Fairbanks  v.  Long,  91  Mo.  628,  4  S.  W.  499; 
Fulkerson  v.  Mitchell,  82  Mo.  13;  Hill  v. 
Bailey,  76  Mo.  454  [affirming  8  Mo.  App. 
85]  ;  Nelson  v.  Brodhack,  44  Mo.  596,  100 
Am.  Dec.  328. 

Nebraska. —  Murray  r.  Romine,  60  Nebr. 
94,  82  N.  W.  318;  Oldig  v.  Fisk,  53  Nebr. 
156,  73  N.  W.  661 ;  Fink  v.  Dawson,  52  Nebr. 
647,  72  N.  W.  1037. 

North  Carolina. —  Freeman  r.  Sprague,  82 
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pleaded  a  defendant  may  show  that  at  the  time  of  tlie  execution  of  plaintiff's 
deed  the  land  conveyed  was  held  adversely  to  his  grantor.^^  If  plaintiff  who 
relies  on  title  acquired  by  adverse  possession  for  the  prescribed  period  under  the 
statute  of  limitations  alleges  seizin  generally  in  his  complaint,  without  setting  out 
the  statute  or  the  nature  of  his  title,  an  exception  to  the  statute  need  not  be 
pleaded  by  defendant  to  render  evidence  admissible  to  show  that  he  is  within 
such  exception.^ 

4.  Possession  and  Right  of  Possession.  All  evidence  admissible  on  the  ques- 
tion of  possession  and  the  extent  thereof  is  declared  to  be  admissible  under  the 
general  issue.^^  Under  the  allegation  of  ouster  a  holding  over  by  defendant  may 
be  shown.^^  If  plaintiff  relies  on  prior  possession  evidence  is  admissible  of  a 
judgment  recovered  by  him  against  a  third  partj  before  entry  by  defendant,  and 
acts  of  the  officer  thereunder  putting  him  in  possession.^^  Under  the  general 
issue  evidence  is  admissible  to  disprove  joint  right  of  possession  of  several  plain- 
tiffs who  count  upon  a  joint  title  and  right,^*  or  of  an  abandonment  by  plaintiff 
before  defendant's  entry .^^  So  under  a  general  denial  any  fact  showing  that 
plaintiff  had  no  right  of  entry  when  the  action  was  commenced  is  admissible.^^ 
Evidence,  however,  of  non-possession  by  defendant  is  admissible  only  where  that 
fact  is  put  in  issue  by  special  plea.^'  And  a  license  or  right  in  defendant  to 
possession,  where  not  pleaded,  cannot  be  shown  under  a  code  provision  that 
defendant  shall  not  give  in  evidence  any  estate  in  himself  or  any  license  or  right 
to  the  possession  of  land  unless  the  same  be  pleaded  in  his  answer.^^  Again  it 
has  been  decided  that  a  defendant  who  has  disclaimed  cannot  show  that  he  is  in 
possession  as  agent  of  a  stranger.^^ 

5.  Identity  or  Description  of  Property.  Under  the  plea  of  not  guilty  the 
misnaming  of  the  township  where  the  land  is  situated  may  be  shown.^  Where  a 
former  recovery  by  defendant's  landlord  of  the  same  lands  of  plaintiff  is  pleaded 


N.  C.  366.  See  also  Farrior  v.  Houston,  95 
N.  C.  578. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  232. 

But  see  Allen  v.  McKay,  (Cal.  1902)  70 
Pac.  8;  McCreery  v.  Duane,  52  Cal.  262; 
Hansee  v.  Mead,  27  Hun  (N.  Y.)  162;  Ray- 
nor  V.  Timerson,  46  Barb.  (N.  Y.)  518; 
Orton  V.  Noonan,  25  Wis.  672. 

Defense  of  adverse  possession  may  be  re- 
butted by  plaintiff  by  evidence  showing  that 
he  was  an  infant,  when  he  acquired  title,  al- 
though he  did  not  plead  infancy  by  replica- 
tion.   Clayton  v.  Rose,  87  N.  C.  106. 

If  plaintiff  claims  under  a  sale  made  under 
a  mortgage  after  the  debt  was  barred  by  the 
statute  of  limitations,  defendant  may  avail 
himself  of  the  statute  under  the  general 
issue.    Emory  v.  Keighan,  88  111.  482. 

In  California  it  has  been  decided  that  if 
defendant  pleads  the  statute  of  limitations 
by  reference  to  the  section  relied  on  as  au- 
thorized by  Code  Civ.  Proc.  §  458,  all  facts 
necessary  to  constitute  adverse  possession 
may  be  shown  under  such  section.  Hagely  v. 
Hagely,  68  Cal.  348,  9  Pac.  305. 

19.  Krauth  i?.  Hahn,  65  S.  W.  18,  23  Ky. 
L.  Rep.  126. 

20.  Palmer  v.  Low,  18  Fed.  Cas.  No.  10,693, 
2  Sawy.  248  [affirmed  in  98  U.  S.  1,  25  L.  ed. 
60]. 

21.  Crandall  v.  Lynch,  20  App.  Cas.  (D.  C.) 
73,  holding,  however,  that  under  such  plea 
evidence  is  not  admissible  on  the  right  of 
possession  of  plaintiff  as  against  defendant 
to  a  particular  portion  of  the  premises,  the 
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issue  being  as  to  the  right  of  possession  to 
the  whole. 

Fraud  in  the  entry  of  defendant  may  be 
shown  without  alleging  it  in  the  complaint. 
Depuy  V.  Williams,  26  Cal.  309. 

Rightful  possession  by  defendant  as  tenant 
may  be  shown  where  plaintiffs  have  no  cause 
of  action.  Cunningham  v.  Roush,  157  Mo. 
336,  57  S.  W.  769. 

22.  Garrison  v.  Sampson,  15  Cal.  93. 

23.  Moon  V.  Rollins,  36  Cal.  333,  95  Am. 
Dec.  181. 

24.  Cheney  v.  Cheney,  26  Vt.  606. 

25.  Willson  v.  Cleaveland,  30  Cal.  192. 

26.  Semple  v.  Cook,  50  Cal.  26.  See  Jacob 
V.  Carter,  (Cal.  1894)  36  Pac.  381;  Crowley 
V.  Murphv,  11  Misc.  (N.  Y.)  579,  32  N.  Y. 
Suppl.  806. 

27.  Edwardsville  R.  Co.  v.  Sawyer,  92  111. 
377 ;  Bernard  v.  Elder,  50  Miss.  336. 

If  a  joint  occupancy  by  defendants  is  al- 
leged and  not  denied  by  their  answer,  evi- 
dence of  an  occupancy  in  severalty  is  not  ad- 
missible. Fosgate  v.  Herkimer  Mfg.,  etc.,  Co., 
12  N.  Y.  580  [reversing  9  Barb.  287,  and  af- 
firming 12  Barb.  352]. 

Where  there  is  an  appearance  for  defendant, 
but  no  service,  possession  by  defendant  should 
be  proved.  Mclntire  v.  Wing,  113  Pa.  St. 
67,  4  Ati.  197. 

28.  Oregon  R.,  etc.,  Co.  v.  Hertzberg,  26 
Oreg.  216,  37  Pac.  1019. 

29.  Duncan  v.  Sherman,  121  Pa.  St.  520, 
15  Atl.  565. 

30.  Stimmel  v.  Miller,  8  Pa.  Co.  Ct.  128. 
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in  bar  and  this  is  traversed,  tlie  evidence  should  be  confined  to  what  disproves 
the  issue,  the  identity  of  the  land.^^ 

6.  Equitable  Defenses.  Where  an  equitable  defense  is  not  pleaded  evidence 
of  matters  constituting  such  a  defense  is  not  admissible.^^  But  where  a  defend- 
ant who  liad  purchased  the  land  in  controversy  and  refused  to  pay  the  balance  of 
the  purcliase-price  after  payment  of  a  part  thereof  on  account  of  plaintiff's 
defective  title  sets  up  such  defective  title  by  way  of  plea  as  an  equitable  defense 
evidence  is  admissible  as  to  the  part  payment  of  the  purchase-price.^^  And  where 
plaintiffs  claim  under  a  patent  fi-om  the  United  States  and  defendant  merely  sets 
up  an  equitable  title  evidence  showing  that  the  survey  for  the  patent  was  incor- 
rect was  held  inadmissible.^* 

F.  Stipulations.  The  rules  relating  to  issues  and  proof  may,  in  ejectment 
as  well  as  in  other  actions,  be  affected  in  their  operation  by  the  stipulations  of  the 
parties  thus  a  stipulation  filed  by  the  parties  that  the  action  shall  stand  as  an 
action  of  ejectment  for  the  recovery  of  the  premises  in  controversy  will  be  con- 
strued as  supplying  such  missing  formal  averments  as  may  be  required  by  statute 
in  such  actions.^^ 

VII.  EVIDENCE. 3^ 

A.  Burden  of  Proof— l.  On  Plaintiff.    The  burden  of  proof  is  on  plain- 


But  where  the  answer  admits  the  possession 
of  the  premises  demanded,  described  by  lota 
and  blocks,  and  alleges  title  in  defendant,  evi- 
dence is  not  admissible  to  show  that  the  lots 
demanded  are  not  coincident  with  those  held 
by  defendant  by  reason  of  a  variance  between 
different  plats  of  the  io^s^c^  site.  Ming  v. 
Foote,  9  Mont.  201,  23  Pac.  515. 

31.  Parks  k.  Moore,  13  Vt.  183,  37  Am. 
Dec.  589. 

32.  California.-^  Swain  v.  Duane,  48  Cal. 
358. 

Florida.—  Petty  v.  Mays,  19  Fla.  652. 
Missouri. —  Bray    v.    Marshall,    75  Mo. 
327. 

Nebraska. —  Colvin  r.  Republican  Valley  L. 
Assoc.,  23  Nebr.  75,  36  N.  W.  361,  8  Am.  St. 
Rep.  114. 

New  York. —  Barson  r.  Mulligan,  77  N.  Y. 
App.  Div.  192,  79  N.  Y.  Suppl.  31;  Willey  r. 
Greenfield,  64  N.  Y.  App.  Div.  220,  71  N.  Y. 
Suppl.  1046. 

North  Carolina. — Patterson  r.  Galliher,  122 
N.  C.  511,  29  S.  E.  773;  Talbert  v.  Becton, 
111  N.  C.  543,  16  S.  E.  322;  Rollins  v.  Henry, 
78  N.  C.  342. 

Ohio. —  Powers  r.  Armstrong,  36  Ohio  St. 
357 ;  Stewart  r.  Hoag,  12  Ohio  St.  623. 

Wyoming. — Anderson  v.  Rasmussen,  5  Wyo. 
44,  36  Pac.  820. 

See  17  Cent.  Dig.  tit.  ''Ejectment,"  §  236. 

But  see  BjTium  u.  Gold,  106  Ala.  427,  17 
So.  667 ;  East  v.  Peden,  108  Ind.  92,  8  N.  E. 
722;  Travelers'  Ins.  Co.  r.  Walker,  77  Minn. 
438,  80  N.  W.  618. 

Where  an  equitable  title  is  not  pleaded  evi- 
dence showing  such  a  title  is  not  admissi- 
ble. 

California. —  Manly  v.  Howlett,  55  Cal.  94  ; 
Kenyon  v.  Quinn,  41  Cal.  325 ;  Cadiz  i\  Ma- 
jors^  33  Cal.  288. 

Minnesota. — Freeman  r.  Brewster,  70  Minn. 
203,  72  N.  W.  1068. 

Missouri. —  LeBeau  v.  Armitage,  47  Mo. 
138;  Kennedy  v.  Daniels,  20  Mo.  104. 


Montana. —  Lamme  v.  Dodson,  4  Mont.  560, 
2  Pac.  298. 

Nevada. —  Brady  t\  Husby,  21  Nev.  453,  33 
Pac.  801. 

North  Dakota. —  McClorv  v.  Ricks,  11  N.  D. 
38,  88  N.  W.  1042. 

Ohio. —  Powers  r.  Armstrong,  36  Ohio  St. 
357. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  236. 

If  complaint  fails  to  set  out  the  source  of 
plaintiff's  title,  it  is  decided  that  under  a  gen- 
eral denial  any  defense  equitable  as  well  as 
legal  may  be  shown.  Parker  v.  Dacres,  1 
Wash.  190,  24  Pac.  192. 

33.  Allison  v.  Elder,  45  Ga.  17. 

34.  Greer  v.  Mezes,  24  How.  (U.  S.)  268, 
16  L.  ed.  661. 

35.  Where  a  stipulation  signed  by  the  at- 
torneys of  both  parties  admits  "  that  the 
plaintiff's  testator,  .  .  .  was  the  owner  of  the 
premises  prior  to  defendant's  entry ;  that  de- 
fendant entered  under  him,  and  now  claimed 
the  premises  as  her  property  and  is  in  posses- 
sion "  the  legal  effect  of  the  facts  so  admitted 
is  not  qualified  by  a  closing  provision  "  that 
defendant  does  not  design  by  this  to  admit 
a  tenancy  of  any  kind."  Haight  v.  Green,  19 
Cal.  113.  Again  if  in  a  case  stated  there  is 
an  allegation  that  the  lineal  and  collateral 
heirs  of  a  remote  ancestor  from  whom  the 
estate  came  "  became  extinct  so  far  as  the 
parties  know  "  it  is  sufficient  evidence  to  sup- 
port a  finding  that  there  are  no  such  heirs. 
Dowell  V.  Thomas,  13  Pa.  St.  41. 

Where  the  parties  stipulate  for  a  reference 
and  for  a  conveyance  by  plaintiff  to  defend- 
ant within  a  certain  time  and  on  trial  in  pur- 
suance of  such  stipulation  judgment  is  ren- 
dered for  plaintiff'  for  the  possession  of  the 
entire  tract  it  is  decided  that  defendant  has 
an  equitable  title  to  the  land  agreed  to  be 
conveyed  to  him.  Killey  v.  Wilson,  33  Cal. 
690. 

36.  Lawe  v.  Hyde,  39  Wis.  345. 

37.  Evidence  generally  see  Evidence. 
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tiff  to  establish  the  title,  claim,  interest,  or  right  which  he  substantially  asserts 
and  upon  which  he  relies  as  the  basis  of  his  recovery even  tliough  he  may  be 
required  to  prove  a  negative.^^  Within  this  rule  plaintiff  must  show  a  superior 
or  better  title,'^^  or  a  right  of  possession  or  entry  a  prior ^'^  or  adverse  posses- 
sion a  title  to  lands  outside  of  boundaries,  where  a  part  of  the  premises  is  cov- 
ered by  other  titles;''*  the  identity  of  land  as  to  its  inclusion  within  boundaries,'*^' 
and  that  the  land  in  dispute  is  uot  that  or  a  part  of  tliat  included  within  an  excep- 
tion or  reservation  of  the  deed  under  which  he  claims.*''   So  proof  of  actual  ouster 


38.  Alabama. —  Laster  v.  Blackwell,  133 
Ala.  337;,  32  So.  166 ;  Edmondson  v.  Anniston 
City  Land  Co.,  128  Ala.  589,  29  So.  596. 

Colorado. —  Riehner  v.  Brisbane,  19  Colo. 
385,  35  Pac.  740;  Rittmaster  v.  Brisbane,  19 
Colo.  371,  35  Pae.  736. 

Illinois. —  St.  Louis,  etc.,  R.  Co.  f.  Warfel, 
163  111.  641,  45  N.  E.  169. 

Indiana. — Graham  v.  Lunsford,  149  Ind.  83, 
48  N.  E.  627. 

Iowa. —  Greer  v.  Hartney,  53  Iowa  738,  4 
N.  W.  861. 

Kentucky. —  Chenault  v.  Quisenberry,  56 
S.  W.  410,  57  S.  W.  234,  22  Ky.  L.  Rep.  79. 

Louisiana. —  Boyle  v.  West,  107  La.  347,  31 
So.  794. 

Maryland. —  Richardson  v.  Baltimore,  etc., 
R.  Co.,  89  Md.  126,  42  Atl.  938. 

North  Carolina. —  Candler  v.  Long,  1 32 
N.  C.  675,  44  S.  E.  368;  Finch  r.  Finch,  131 
N.  C.  271,  42  S.  E.  615. 

Pennsylvania. —  Hess  r.  Herrington,  73  Pa. 
St.  438,  plaintiff  must  show  a  prima  facie 
title. 

South  Carolina. —  Hodge  r.  Hodge,  56  S.  C. 
263,  34  S.  E.  517. 

Texas. —  Garrison  v.  Coffey,  (Sup.  1887)  5 
S.  W.  638;  Halsell  v.  McCutchen,  (Civ.  App. 
1901)  64  S.  W.  72;  Lockridge  v.  Corbett,  31 
Tex.  Civ.  App.  352,  73  S.  W.  696. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  244. 

Burden  of  showing  that  the  homestead  was 
not  acquired  under  laws  reqviiring  actual  set- 
tlement and  residence  is  not  cast  upon  plain- 
tiff by  a  recital  in  the  patent  that  his  claim 
was  established  pursuant  to  a  specified  act 
of  congress.  Grant  v.  Oliver,  91  Cal.  158,  27 
Pac.  596,  861. 

In  ejectment  by  a  daughter  to  recover,  as 
heir  at  law,  real  estate  of  which  her  mother 
died  seized,  the  father's  death  must  be  shown 
where  he  if  living  would  be  entitled  to  an 
estate  by  the  curtesy.  Rathbone  v.  Hamilton, 
4  App.  Cas.  (D.  C.)  475. 

Plaintiff  must  prove  notice  where  both  par- 
ties claim  title  from  a  common  source  and  he 
asserts  that  defendant  is  not  a  bona  fide  pur- 
chaser. Bodenheimer  v.  Chesson,  111  Ala. 
539,  20  So.  364. 

Plaintiff  must  show  that  execution  debtor 
owned  land,  where  he  claims  under  an  execu- 
tion sale.  Adams  v.  Yates,  143  Mo.  475,  45 
S.  W.  304.  And  see  McGee  r.  Kane,  14  Ont. 
226. 

Termination  of  a  life-estate  must  be  proven 
by  plaintiff,  where  he  claims  under  a  deed 
reserving  such  estate  to  grantors.  Williams 
V.  Woodruff,  138  Ala.  125,  35  So.  122. 

Where  the  state  seeks  to  recover  canal 
lands  it  must  first  prove  that  the  lands  were 
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formerly  part  of  the  canal  system  of  the 
state.  State  v.  Cincinnati  Tin,  etc.,  Co.,  66 
Ohio  St.  182,  64  N.  E.  68. 

39.  O'Brien  Doe,  6  Ala.  787.  And  see 
Roland  v.  Fischer,  30  111.  224;  Lane  v.  Gor- 
don, 18  N.  Y.  App.  Div.  438,  46  N.  Y.  Suppl. 
57. 

40.  Doe  f.  Edmondson,  127  Ala.  445,  30 
So.  61;  Martin  v.  Kelley,  30  S.  W.  612,  17 
Kv.  L.  Rep.  200 ;  Young  v.  Cox,  14  S.  W.  348, 
12  Ky.  L.  Rep.  347. 

41.  Wilson  V.  Johnson,  145  Ind.  40,  38 
N.  E.  38,  43  N.  E.  930;  Young  v.  Cox,  14 
S.  W.  348,  12  Ky.  L.  Rep.  347;  Richardson 
r.  Baltimore,  etc.,  R.  Co.,  89  Md.  126,  42  Atl. 
938. 

42.  Price  v.  Hallett,  138  Mo.  561,  38  S.  W. 
451. 

43.  Bowling  v.  Mobile,  etc.,  R.  Co.,  128 
Ala.  550,  29  So.  584;  Beecher  r.  Ferris,  117 
Mich.  108,  75  N.  W.  294,  124  Mich.  9,  82 
N.  W.  617.  And  see  Swift  v.  Mulkev,  14  dreg. 
59,  12  Pac.  76. 

44.  Putnam  v.  Tyler,  117  Pa.  St.  570,  585, 
12  Atl.  43. 

45.  Papin  v.  Allen,  33  Mo.  260;  Maxwell 
Land  Grant  Co.  v.  Dawson,  151  U.  S.  586,  14 
S.  Ct.  458,  38  L.  ed.  279  {affirming  7  N.  M. 
133,  34  Pac.  191]. 

In  cases  of  latent  ambiguity  in  a  deed  the 
burden  of  proof  rests  upon  plaintiff  to  show 
that  a  certain  tract  was  within  that  conveyed 
to  him.  Bradish  r.  Yocum,  130  111.  386,  23 
N.  E.  114. 

Plaintiff  must  prove  that  the  boundaries 

are  incorrect  as  marked  upon  the  ground, 
where  they  differ  from  those  in  the  plat  ac- 
companying the  deed  (Kron  v.  Daugherty,  9 
Pa.  Super.  Ct.  163)  or  that  defendant's 
occupancy  extends  over  the  boundary  line 
(Harper  v,  Anderson,  132  N.  C.  89,  43  S.  E. 
588).  lie  must  also  prove  the  line  he  claims 
correct.  Greif  v.  Norfolk,  etc.,  R.  Co.,  (Va. 
1898)  30  S.  E.  438. 

Plaintiff  must  show  locality  of  land  as  well 
as  title,  where  both  parties  claim  from  a 
common  source.  Garrison  v.  Coffev,  (Tex. 
Sup.  1887)  5  S.  W.  638. 

Where  plaintiff  claims  that  grantor  occu- 
pies more  land  than  he  has  reserved  under  his 
deed  he  must  make  out  his  case.  Whoever 
asserts  that  he  is  trespassed  upon  must  prove 
it.  Reidinger  v.  Cleveland  Iron  Min.  Co.,  39 
Mich.  30. 

46.  Harman  r.  Stearns,  95  Va.  58,  27  S.  E. 
601;  Reusens  v.  Lawson,  91  Va.  226,  21  S.  E. 
347;  Maxwell  Land  Grant  Co.  v.  Dawson,  7 
N,  M.  133,  34  Pac.  191  [affirmed  in  151  U.  S. 
586,  14  S.  Ct.  458,  38  L.  ed.  279].  And  see 
Knapp  V.  Mosier,  40  S.  W.  925.  19  Ky.  L. 
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may  be  necessary.'*^  Plaintiff  may  also  take  upon  himself  the  burden  of  proving 
certain  facts,  where  he  attempts  to  do  so  instead  of  relying  upon  statutory  pre- 
sumptions in  his  favor.'*^  And  the  burden  of  proof  is  not  clianged  upon  a  second 
trial,  although  plaintiff  has  obtained  restitution  under  judgment  rendered  on  the 
first  trial.'*^  The  burden  of  proof  may  also  be  again  cast  upon  plaintiff  in 
rebuttal.^ 

2.  On  Defendant.  Where  plaintiff  sufficiently  proves  his  case  the  burden  of 
proof  will  be  shifted  to  defendant ;  and  where  the  latter  substantially  asserts  and 
relies  upon  a  fact  as  an  affirmative  issue  he  must  establish  the  same.^^    So  the 


Rep.  435;  Bernhardt  f.  Brown,  122  N.  C. 
587,  29  S.  E.  884,  65  x\m.  St.  Rep.  725: 
Giidger  r.  Hensley,  82  N.  C.  481. 

Where  one  concedes  by  claiming  under  a 
patent  excluding  certain  prior  grants  that 
the  title  under  the  elder  grant  is  superior  to 
his,  he  must  show  that  his  land  is  outside  the 
excluded  territory  and  that  it  does  not  en- 
croach upon  the  elder  grant.  Hall  v.  Martin, 
89  Ky.  9,  11  S.  W.  953,  11  Ky.  L.  Rep.  241. 

47.  Gilchrist  v.  Ramsay,  27  U.  C.  Q.  B. 
500. 

When  unnecessary. —  Where  one  tenant  in 
common  under  a  will  conveys  the  whole  es- 
tate, claiming  it  as  heir  at  law,  and  the  other 
tenants  in  common  bring  ejectment  against 
the  grantee,  proof  of  actual  ouster  is  unneces- 
sary.   Scott  r.  McLeod,  14  U.  C.  Q.  B.  574. 

48.  Clallin  r.  Robinhorst,  40  Wis.  482. 

49.  Donahue  r.  Klassner,  22  Mich.  252. 

50.  Lane  r.  Gordon,  18  N.  Y.  App.  Div. 
438,  46  N.  Y.  Suppl.  57;  Davis  r.  Living,  50 
W.  Va.  431,  40  S.  E.  365.  And  see  Jennings 
V.  Gorman,  19  Mont.  545,  48  Pac.  II 11. 

Abandonment  of  superior  outstanding  title 
shown  by  defendant  must  be  established  bv 
plaintiff.  Woods  r.  Bonner,  89  Tenn.  411,  18 
S.  W.  67  ;  Buttery  v.  Brown,  ( Tenn.  Ch.  App. 
1899)  52  S.  W.  713. 

Where  both  parties  claim  from  a  common 
source  and  plaintiff  introduces  a  deed  of  an- 
terior date  and  defendant  shows  that  he  pur- 
chased the  land  for  value  plaintiff  must  then 
rebut  such  evidence  or  show  notice.  Bynum 
r.  Gold,  106  Ala.  427,  17  So.  667. 

51.  Hartley  r.  Ferrell,  9  Fla.  374;  Horton 
t\  Murden,  117  Ga.  72,  43  S.  E.  786;  Hadley 
V.  Bean,  53  Ga.  685;  Whatley  f.  Doe,  10  Ga. 
74;  Doe  f.  Roe,  Ga.  Dec.  140.  And  see  Mason 
V.  Park,  4  111.  532;  Henry  r.  Reichert,  22  Hun 
(N.  Y.)  394;  State  r.  Cincinnati  Tin,  etc., 
Co.,  66  Ohio  St.  182,  64  N.  E.  68;  Soper  r. 
Guernsey,  71  Pa.  St.  219. 

Before  plaintiff  shows  his  right  defendant 
need  not  prove  title.  Bovle  r.  West,  107  La. 
347,  31  So.  794. 

Burden  is  upon  defendant  to  prove:  Title 
in  himself  or  third  person,  where  plaintiff 
shows  that  his  ancestor  died  in  possession 
holding  under  title  or  color  of  title  (Weaver 
V.  Rush,  62  Ark.  51,  34  S.  W.  256)  ;  invalid- 
ity of  a  tax  deed  under  which  plaintiff  holds 
(Abbott  r.  Lindenbower,  46  Mo.  291);  that 
plaintiff  or  his  assignor  is  barred  by  fore- 
closure decree  (Enos  r.  Cook,  65  Cal.  175,  3 
Pac.  632)  ;  want  of  capacity  of  grantor  (Al- 
sop  f.  Weir,  7  Ky.  L.  Rep.  365 )  ;  that  land 
for  which  a  military  patent  issued  varies 


from  the  entry,  where  he  attempts  to  impeach 
plaintiff's  title  under  such  patent  (Rays  v. 
Woods,  2  B.  Mon.  (Ky.)  217)  ;  the  contrary 
of  recitals  in  ancient  documents  as  to  owner- 
ship (Norris  r.  Hall,  124  Mich.  170,  82  N.  W. 
832)  ;  the  contrarv  of  recitals  in  a  trust  deetl 
(McCallister  r.  Ross,  155  Mo.  87,  55  S.  W. 
1027);  to  destroy  a  prima  facie  title  held 
from  a  junior  grantee  where  defendant  is  a 
stranger  to  the  title  and  does  not  claim  under 
a  senior  grantee  (Barber  r.  Robinson,  78 
Minn.  193,  80  N.  W.  968)  ;  to  disprove  the 
identity  of  persons  claiming  as  heirs  ( Keech  v. 
Enriquez,  28  Fla.  597,  10  So.  91)  ;  to  show 
that  title  passed  before  plaintiff  acquired  it 
(Wunderlich  r.  Spradling,  121  Mo.  364,  25 
S.  W.  1063 )  ;  title  in  another  which  would  if 
true  defeat  plaintiff's  recovery  (Grigsby  v. 
Akin,  128  Ind.  591,  28  N.  E.  180;  Richardson 
r.  Baltimore,  etc.,  R.  Co.,  89  Md.  126,  42  Atl. 
938.  And  see  Stokely  v.  Trout,  3  Watts 
(Pa.)  163)  ;  validity  of  such  outstanding 
title  (Wilson  r.  Braden,  48  W.  Va.  196,  36 
S.  E.  367 )  ;  where  he  claims  under  a  subse- 
quent deed  from  a  grantor  of  the  same  name 
as  plaintiff's  grantor  that  the  latter  was  not 
the  owner  of  the  land  (Jackson  r.  Cody,  9 
Cow.  (N.  Y.)  140)  ;  a  paramount  title  (Ca- 
marillo  v.  Fenlon,  49  Cal.  202;  Swift  v.  Mul- 
key,  14  Oreg.  59,  12  Pac.  76;  Bracka  r.  Fish, 
23  W  ash.  646,  63  Pac.  561)  ;  possession  of  a 
mortgagee,  and  a  purchaser  of  a  tax  lease 
rmder  whom  they  claim,  it  being  conceded 
that  the  one  through  whom  plaintiff  claimed 
was  the  former  owner  (Gross  r.  Welwood,  90 
N.  Y.  638)  ;  identity  of  grantees  claiming  un- 
der an  act  of  congress  as  cultivated  lot- 
holders  (Glasgow  V.  Baker,  14  Mo.  App.  201  j; 
that  a  deed  under  a  tax-sale  of  undivided 
interest,  under  which  he  claims,  covers  plain- 
tifT's  interest  (Butler  r.  Porter,  13  Mich. 
292)  ;  that  he  is  within  the  exceptions  of 
plaintiff's  deed,  where  he  claims  land  within 
the  boundaries  thereof  under  the  exceptions 
( Bernhardt  r.  Brown,  122  N.  C.  587,  29  S.  E. 
884,  65  Am.  St.  Rep.  725.  See  also  Bowman 
r.  Bowman,  3  Head  (Tenn.)  47)  ;  a  right  of 
possession,  where  plaintiff  has  established  a 
prescriptive  title  (Goodwin  v.  Scheerer,  106 
Cal.  690,  40  Pac.  18)  ;  the  validity  of  a  mu- 
nicipal assessment  lease  and  his  right  of  pos- 
session thereunder  (Bedell  r.  Shaw,  59  N.  Y. 
46)  ;  facts  which  take  a  claim  under  a  parol 
gift  out  of  the  statute  of  frauds  (Moore  v. 
Small,  19  Pa.  St.  461 )  ;  that  his  occupation 
w^as  a  resumption  of  his  former  possession 
and  reinstatement  of  his  equitable  title 
which  had  been  divested  by  writ  of  habere 
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burden  of  a  particular  issue  may  be  upon  defendant,  even  though  plaintiff  be 
required  to  prove  his  wliole  cause.^^ 

3.  On  Intervener.  Where  the  litigants  rest  their  claims  upon  equitable  titles 
and  an  intervener's  title  is  the  oldest,  the  burden  is  upon  the  other  claimants  to 
show  all  the  facts  essential  to  constitute  a  superior  title.^^ 

4.  As  Affected  by  Pleadings.  The  burden  of  proof  is  put  upon  plaintiff  by 
a  denial  in  the  answer,^'*  by  a  reply  setting  up  the  invalidity  of  defendant's  title 
and  a  denial  of  his  ownership ;  or  by  a  rejoinder  denying  the  allegations  of  a 
reply  and  putting  in  issue  the  character  of  defendant's  interest  in  the  land.^^ 
And  he  must  establish  his  title  as  alleged.^'^  Admissions  in  the  answer  may,  how- 
ever, be  such  as  to  shift  the  burden  of  proof  upon  defendants.^^  But  a  failure  to 
answer  does  not  admit  the  value  of  the  premises  for  rent  and  the  demand  must 
be  proved.^^    Matters  pleaded  in  avoidance  must  also  be  proved.^ 

B.  Presumptions — l.  In  General.  The  expiration  of  a  life-estate  maybe 
presumed  from  lapse  of  time,^^  and  vendees  under  judicial  sales  are  favored,^^  so 


facias  possessionem  (Berwind  i\  Williams, 
172  Pa.  St.  1,  33  Atl.  353);  an  alleged 
surrender  of  a  lease  where  it  is  a  part  of 
his  case  (Hague  t.  Ahrens,  53  Fed.  58,  3 
C.  C.  A.  426)  ;  his  adverse  possession  (Scales 
W  Doe,  127  Ala.  582,  29  So.  63;  Dothard  v. 
Denson,  72  Ala.  541;  Hulsey  %.  Wood,  55  Mo. 
252;  Conkey  v.  John  L.  Roper  Land  Co.,  126 
N.  C.  499,  36  S.  E.  42;  Swift  v.  Mulkey,  14 
Oreg.  59,  12  Pac.  76;  Lawrence  Xi.  Kenney,  32 
Wis.  281),  and  affirmatively  on  alleged  pre- 
scription under  color  of  title  ( Bussey  v.  Jack- 
son, 104  Ga.  151,  30  S.  E.  646).  The  burden 
is  also  upon  defendant  where  he  recognizes 
title  to  have  been  originally  in  plaintiff  and 
only  claims  the  land  by  parol  gift  and  adverse 
possession.  Davis  r.  Davis,  68  Miss.  478,  10 
So.  70.  But  he  need  not  prove  his  own  ad- 
verse possession  as  against  plaintiff's  asser- 
tion of  adverse  possession.  Beecher  f.  Ferris, 
117  Mich.  108,  75  N.  W.  294. 

Railroad  company  claiming  title  to  land 
by  condemnation  under  its  charter  must  show 
a  strict  compliance  therewith.  Mobley  t\ 
Breed,  48  Ga.  44. 

52.  Owensboro,  etc.,  R.  Co.  v.  Barker,  22 
S.  W.  444,  15  Ky.  L.  Rep.  175. 

53.  Jackson  v.  Waldstein,  (Tex.  Civ.  App. 
1894)  27  S.  W.  26. 

54.  Klinkner  'c.  Schmidt,  114  Iowa  695,  87 
N.  W.  661;  Beckman  v.  Richardson,  28  Kan. 
648;  Langley  v.  Jones,  26  Md.  462;  Farley 
f.  Parker,  4  Oreg.  269. 

Genuineness  of  signature  to  deed  under 
which  plaintiff  claims  title  must  be  estab- 
lished by  him  upon  denial  of  his  title  in  the 
answer.  Weaver  v.  Whilden,  33  S.  C.  190,  11 
S.  E.  686. 

If  title  in  plaintiff  and  wiongful  entry  by 
defendant  be  alleged  and  the  latter  sets  up 
title  in  himself  the  burden  of  the  whole 
cause  is  upon  plaintiff.  Owensboro,  etc.,  R. 
Co.  V.  Barker,  22  S.  W.  444,  15  Ky.  L.  Rep. 
175. 

Where  all  the  averments  aie  put  in  issue 
by  defendant  who  in  addition  to  his  traverse 
alleges  title  and  possession  the  burden  of 
proving  title  rests  upon  plaintiff.  Chenauit 
f.  Quisenberry,'56  S.  W.  410,  57  S.  W.  234, 
22  Ky.  L.  Rep.  79. 

[VII,  A,  2] 


Where  both  parties  claim  from  a  common 
source  of  title,  plaintiff  will  only  be  required 
to  show  a  good  and  connected  claim  of  title 
from  the  common  source  down  to  himself  to 
entitle  him  to  recover.  If  plaintiff  shows  the 
better  title,  although  not  altogether  free  from 
objections,  he  will  be  entitled  to  recover,  un- 
less a  paramount  outstanding  title  is  shown 
in  another.  Smith  v.  Laatsch,  114  111.  271,  2 
N.  E.  59. 

55.  Howard  f.  Lock,  22  S.  W.  332,  15  Ky. 
L.  Rep.  154. 

56.  Reno  r.  Blackburn,  72  S.  W.  775,  24 
Ky.  L.  Rep.  1976. 

57.  Chavanne  v.  Frizola,  25  La.  Ann.  76. 

Material  averment  neither  denied  nor  ad- 
mitted must  be  proven.  Wilson  v.  Augur,  176 
iri.  561,  52  N.  E.  289. 

58.  Collins  f.  Swanson.  121  N.  C.  67,  28 
S.  E.  65;  Bonham  f.  Bishop,  23  S.  C. 
96. 

If  defendant  fails  to  deny  the  acts  com- 
plained of  in  the  possession  of  plaintiff  and 
justifies  under  a  claim  of  title,  the  burden 
of  proof  is  then  upon  him.  Chenault  r. 
Quisenberry,  56  S.  W.  410,  57  S.  W.  234,  22 
Ky.  L.  Rep.  79. 

59.  Equitable  Bldg.,  etc.,  Assoc.  r.  Hollo- 
way,  114  Ga.  780,  40  S.  E.  742. 

60.  Shirey  r.  Cumberhouse,  41  Ark.  97 ; 
Wurts  V.  Mullen,  6  Colo.  576. 

61.  Stevenson  v.  Howard,  3  Harr.  &  J. 
(Md.)  554. 

62.  Whatley  v.  Doe,  10  Ga.  74  (holding 
that  vendees  under  judicial  sales  shall  not 
be  put  to  the  same  proof  as  in  cases  of  per- 
sons buying  land  from  individuals)  ;  Bow- 
man V.  Fry,  1  Yeates  (Pa.)  21.  And  see 
Purl  V.  Miles,  9  La.  Ann.  270.  But  compare 
Frazee  v.  Nelson,  179  Mass.  456,  61  N.  E. 
40,  88  Am.  St.  Rep.  391;  Daudt  r.  Harmon, 
16  Mo.  App.  203  [criticized  in  Murphy  v. 
De  France.  105  Mo.  53,  15  S.  W.  949,  16 
S.  W.  861]'. 

Purchaser  at  execution  sale  who  has  re- 
corded certificate  before  any  conveyance  from 
debtor  is  presumed,  until  the  contrary  ap- 
pears, to  be  entitled  to  recover  against  sub- 
sequent grantees  of  debtor.  Atwood  V. 
Bearss,  45  Mich.  469,  8  N.  W.  55. 
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recitals  may  create  presumptions,^  or  may  be  inferior  evidence  ;  ^  and  recitals  in 
a  public  statute  may  prima  facie  evidence,  although  they  are  not  conclusive, 
between  private  individuals.  Recitals,  in  private  statutes,  however,  although 
admissible  against  the  state  and  subsequent  grantees,  do  not  bind  those  not 
parties.^  Nor  does  a  statement  in  the  constitution  of  a  state  create  a  rule  of  evi- 
dence and  raise  a  presumption  of  title  in  the  people  against  an  actual  occupant.*^^ 
A  sale  and  trust  deed  will  after  the  sale  and  recording  of  the  deed  be  presumed 
to  have  been  made  in  accordance  with  the  provisions  of  the  trust. And  lapse  of 
time  may  raise  a  presumption  that  a  trust  created  by  an  assignment  was  executed 
and  the  land  reconveyed  or  released  to  the  assignor.^^  The  jury  may  under  cer- 
tain circumstances  presume  a  satisfied  term  to  have  been  surrendered  to  the 
cestui  que  use^^^  and  a  waiver  and  abandonment  of  title  may  be  inferred  from  the 
circumstances.''^  Repeated  acts  of  recognition  of  plaintiff's  title  may  afford  a 
presumption  that  defendant  came  into  possession  under  the  lessor  of  plaintiff.''^ 
But  a  party  will  not  be  aided  by  presumptions  favoring  the  validity  or  sufficiency 


Strong  presumption  that  sheriff's  sale  never 
took  place  exists  where  neither  the  sheriff 
nor  the  attorney  liad  any  recollection  thereof, 
the  records  having  been  destroyed  by  fire. 
George  v.  Thomason,  63  111.  149. 

Upon  ejectment  by  a  purchaser  at  a  fore- 
closure sale  it  will  not  be  presumed  on  ap- 
peal that  a  stranger  to  the  record  purchased 
from  the  mortgagor  before  the  foreclosure 
proceedings.  Bateman  v.  Miller,  118  Ind. 
345,  21  N.  E.  292. 

Publication  of  sheriff's  sale  will  not  be  pre- 
sumed where  the  sheriff  has  filed  an  execution 
without  any  return  thereon.  Claflin  r.  Rob- 
inhorst,  40  Wis.  482  [distinguishing  Wood- 
man V.  Clapp,  21  Wis.  350]. 

But  where  a  tax-sale  is  based  upon  charges 
of  record,  presumption  favors  their  validity 
until  the  contrary  is  shown.  Drennan  r. 
Beierlein,  49  Mich.  272,  13  N.  W.  587. 

63.  Beall  v.  Lynn,  6  Harr.  &  J.  (Md.) 
33G,  holding  that  a  conveyance  from  a  pat- 
entee may  be  presumed  from  recitals  in  a 
deed  from  his  immediate  grantee  coupled 
with  possession  by  subsequent  grantees  un- 
der a  claim  of  title. 

Assertions  of  title  or  claims  of  ownership 
in  deeds,  however  ancient,  are  never  evidence 
in  favor  of  persons  claiming  under  the 
grantor,  except  in  connection  with  other 
proof  of  a  long  continued  and  undisputed 
possession  in  accordance  with  the  right  or 
title  claimed.  McKinnon  v.  Bliss,  21  N.  Y. 
206. 

Recitals  in  sheriff's  return  to  ejectment 
writ  showing  defendant's  possession  are  not 
as  strong  evidence  as  a  deed  duly  executed 
and  recorded  from  defendant  before  judg- 
ment is  entered  against  him.  Yost  v.  Brown, 
126  Pa.  St.  92,  17  Atl.  533. 

Validity  of  "existing  lease"  is  presumed 
from  recitals  in  a  deed  of  a  portion  of  town 
commons,  under  the  act  of  March  21,  1874. 
Woods  r.  Soucy,  184  111.  568,  56  N.  E.  1015. 

Where  a  sheriff  files  an  execution  without 
any  return  as  to  his  doings  thereon  and  plain- 
tiff fails  to  show  any  publication  or  notice 
of  the  sale,  such  publication  cannot  be  pre- 
sumed, nor  is  it  sufficiently  proved  by  the 
recitals  in  the  deed.  Claflin  ?;.  Robinhorst, 
40  Wis.  482. 


64.  Short  V.  Clay,  1  A.  K.  Marsh  (Ky.) 
371,  holding  that  residence  of  the  title-holder 
at  the  date  of  a  commissioner's  deed  will  noc 
be  presumed  as  against  the  recitals  of  non- 
residence  in  their  bond,  in  a  case  where  to- 
render  the  deed  operative  the  holder  of  the 
title  must  have  been  a  non-resident. 

65.  McKinnon  v.  Bliss,  21  N.  Y.  206. 
Deeds,  patents,  and  even  acts  of  parliament 

may  be  presumed  to  support  the  long  and 
uninterrupted  possession  of  a  right  or  claim 
of  right;  but  a  conveyance  will  never  be  pre- 
sumed to  defeat  the  claim  of  a  person  show- 
ing a  good  paper  title,  unless  there  has  been 
an  adverse  possession  or  enjoyment  under 
claim  of  right,  in  accordance  with  the  fact 
presented.  Doe  r.  Butler,  3  Wend.  (N.  Y.) 
149. 

66.  People  v.  Trinity  Church,  22  K  Y.  44 
[affirming  30  Barb.  537]. 

67.  Fulton  V.  Johnson,  24  W.  Va.  95. 

68.  King  v.  Manning,  20  N.  J.  L.  612. 

69.  Goodtitle  r.  Jones,  7  T.  R.  43,  holding- 
also  that  if  no  such  presumption  is  made, 
and  it  appears  in  a  special  verdict  that  such 
term  is  still  outstanding  in  a  trustee  who  is 
not  joined  in  bringing  the  ejectment,  the 
cestui  que  trust  cannot  recover.  See  Doe  i\ 
Svbourn,  7  T.  R.  2,  2  Esp.  499,  4  Rev.  Rep. 
363. 

No  less  time  than  twenty  years  will  raise 
a  presumption  that  a  mortgaged  term  has 

been  assigned  or  surrendered,  although  de- 
fendant in  ejectment  setting  up  the  mort- 
gaged term  as  a  bar  neither  proves  that  in- 
terest continues  to  be  paid  nor  accounts  for 
his  possession  of  the  mortgage  deed.  Doe  v. 
Calvert,  5  Taunt.  170,  14  Rev.  Rep.  733,  1 
E.  C.  L.  94. 

A  term  assigned  to  attend  the  inheritance 
will  not  be  presumed  to  have  been  surren- 
dered, unless  there  has  been  a  dealing  with 
the  estate  in  such  a  manner  as  reasonable 
men  would  not  have  dealt  with  it  unless  the 
term  had  been  put  an  end  to.  Garrard  v.. 
Tuck,  8  C.  B.  231,  13  Jur.  871,  18  L.  J.  C.  P. 
338,  65  E.  C.  L.  231. 

70.  Brandt  r.  Phillippi,  82  Cal.  640,  23. 
Pac.  122. 

71.  Jackson  v.  Croy,  12  Johns.  (N.  Y.) 
427. 
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of  title  deeds,  where  lie  is  able  to  produce  them  and  fails  to  do  soJ^  ISTor  can 
identity  of  names  be  presumed  in  favor  of  a  plaintiff. '^^  And  it  will  not  be  pre- 
sumed without  evidence  that  the  holder  of  an  outstanding  title  was  dead  at  the 
commencement  of  the  suit.'''^ 

2.  As  TO  Title  From  Government  or  Grantor.  Title  is  presumed  to  be  in  plain- 
tiff w^iere  it  is  shown  that  he  deraigned  title  under  a  patent  from  the  govern- 
ment,''^ and  plaintiff  makes  2i,  prima  facie  case  by  introducing  his  deed  in  evidence 
and  proving  title  in  his  grantor  and  possession  by  him.''^ 

3.  As  TO  Possession  and  Right  of  Possession.  Possession  raises  a  presumption 
of  title  until  the  contrary  be  sliown,'^'^  especially  when  it  has  continued  for  a  long 
time  but  this  presumption  of  course  disappears  if  the  title  is  shown  in  anotheiy^ 
and  if  plaintiff  is  shown  to  have  the  legal  title  he  is  presumed  to  have  the  right 
of  possession,®^  until  a  better  right  is  shown. Possession  is  presumed  where 
title  is  found  or  conceded  to  be  in  a  person  and  where  defendant  was  in  posses- 
sion, shortly  before  and  shortly  after  commencement  of  the  action,  his  possession 
will  be  presumed  during  the  intermediate  period,  unless  the  contrary  be  shown.®'^ 
That  a  deed  is  more  than  thirty  years  old  does  not  raise  a  presumption  preclud- 
ing the  necessity  of  proving  title  or  possession  of  grantors,  especially  when  the 
deed  is  not  shown  to  antedate  the  occupancy  of  defendant.®^  Nor  will  grants  or 
releases  from  co  grantees  of  plaintiff's  grantor  be  presumed,  in  the  absence  of 


72.  Nay  v.  Mograin,  24  Kan.  75. 

73.  Ambs  v.  Chicago,  etc.,  R.  Co.,  44  Minn. 
266,  46  N.  W.  321.  See  also  Doe  v.  Roe,  Ga. 
Dec.  140. 

74.  Mosheimer  v.  Ussleman,  36  111.  232. 

75.  Morrill  v.  Chapman,  35  Cal.  85.  See 
also  Treat  v.  Lawrence,  42  Wis.  330. 

That  all  necessary  preliminary  steps  to  the 
issuance  of  a  patent  were  taken  will  be  pre- 
sumed.   Smith  V.  Pipe,  3  Colo.  187. 

Where  lands  in  dispute  are  wild  and  un- 
cultivated and  in  possession  of  no  one,  pat- 
ents afford  presumption  that  title  was  in  the 
state  when  it  issued  them,  the  state  also  be- 
ing the  common  source  of  title.  Hewitt  v. 
Butterfield,  52  Wis.  384,  9  N.  W.  15. 

When  presumption  of  title  in  United  States 
■does  not  exist. —  Where  plaintiff,  mortgagee, 
proved  that  the  mortgagor  was  in  possession 
of  the  land  at  the  time  he  made  the  mort- 
gage and  it  appeared  that  he  subsequently 
conveyed  to  and  delivered  possession  to  defend- 
ant who  made  application  to  the  land-office 
to  enter  the  land  as  a  homestead  and  his  ap- 
plication was  pending  at  the  time  of  the  trial, 
it  cannot  be  presumed  that  the  title  of  th3 
land  is  in  the  United  States.  Preiner  t. 
Meyer,  67  Minn.  197,  69  N.  W.  887. 

76.  Stowell  V.  Spencer,  190  111.  453,  60 
N.  E.  800. 

Presumption  arises,  upon  proof  that  a  com- 
mon ancestor  left  a  will,  that  he  willed  the 
land  which  must  be  rebutted  by  the  heirs  to 
establish  title  in  them.  Cox  v.  Beaufort 
County  Lumber  Co.,  124  N.  C.  78,  32  S.  E. 
381. 

Where  plaintiff  adduces  a  chain  of  title  to 
himself  from  a  source  known  to  be  valid,  it 
is  not  necessary  to  show  possession  in  each 
of  the  immediate  grantees,  but  such  posses- 
sion will  be  presumed.  Arents  v.  Long  Island 
R.  Co.,  89  Hun  (N.  Y.)  126,  34  N.  Y.  Suppl. 
1085. 

77.  See  supra,  II,  C,  4. 
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Good  faith  of  the  holder  of  color  of  title 

will  be  presumed  in  the  absence  of  anything 
to  the  contrary.  Fisher  v.  Bennehoff,  121 
111.  426,  13  N.  E.  150. 

It  will  be  presumed  that  legal  title  was  in 
the  father  at  the  time  of  his  decease,  where 
plaintiff  and  defendant  both  claim  under  him, 
the  former  by  will  and  the  latter  by  gift  be- 
fore his  death.  Doe  v.  Savoy,  28  IS.  Brunsw. 
168. 

78.  Brown  v.  Oldham,  123  Mo.  621,  27 
S.  W.  409;  Dunn  v.  Eaton,  92  Tenn.  743,  23 
S.  W.  163;  Fletcher  v.  Fuller,  120  U.  S. 
534,  7  S.  Ct.  667,  30  L.  ed.  759.  See  also 
supra,  II,  C,  4. 

A  grant  may  be  presumed  in  order  to  quiet 
a  long  possession.  Fuller  v.  Fletcher,  44  Fed. 
34. 

Long  and  peaceable  possession  raises  the 
presumption  of  a  grant  in  cases  not  within 
the  statute  of  limitations,  or  where  such  pos- 
session is  consistent  with  a  grant  and  other 
circumstances  make  it  reasonable  to  presume 
such  a  grant.  Townsend  v.  Downer,  32  Vt. 
183. 

Possession  long  held  under  deed  also  raises 
a  presumption  that  the  deed  was  recorded 
within  time  limited  by  law.  Smith  v.  Steele, 
3  Harr.  &  M.  (Md.)  103. 

79.  Dothard  v.  Denson,  72  Ala.  541.  And 
see  supra,  II,  C,  4. 

80.  McCarthy  v.  Bro^^^l,  113  Cal.  15,  45 
Pac.  14. 

81.  Lamme  f.  Dodson,  4  Mont.  560,  2  Pac. 
298. 

82.  Harison  v.  Caswell,  17  N.  Y.  App.  Div. 
252,  45  N.  Y.  Suppl.  560 ;  Doherty  v.  Matsell, 
11  N.  Y.  Civ.  Proc.  392;  Doe  v.  Butler,  3 
Wend.  (N.  Y.)  149;  Yost  v.  Brown,  126  Pa. 
St.  92,  17  Atl.  533;  Dexter  v.  Hall,  15  Wall. 
(U.  S.)  9,  21  L.  ed.  73. 

83.  Eaton  v.  Woydt,  26  Wis.  383. 

84.  McClellan  v.  Zwingli,  70  Hun  (N.  Y.) 
600,  24  N.  Y.  Suppl.  371. 
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evidence  of  acts  of  possession  and  ownership  over  the  whole  tract,  or  of  recogni- 
tion of  his  title  to  the  whole.^^ 

4.  As  TO  Prior  or  Adverse  Possession.  A  prior  possession  creates  a  presump- 
tion of  title  which  entitles  plaintiff  to  recover  against  a  naked  trespasser.^^  And 
this  presumption  can  only  be  rebutted  or  overcome  bv  showing  title  in  defend- 
ant, or  an  outstanding  title  in  a  third  party,  or  that  plaintiff's  title  was  subordi- 
nate and  permissive,  or  that  the  action  is  barred  by  the  statute  of  limitations.^^ 
So  a  prior  possession  for  several  years,  accompanied  by  the  erection  of  valuable 
improvements  and  other  acts  of  ownership,  raises  a  presumption  of  title.^^  And 
actual  prior  possession  of  a  part  of  a  tract,  when  supported  by  deeds  purporting 
to  convey  an  interest  in  the  entire  tract,  establishes  a  prima  facie  case  as  against 
mere  trespassers.^^  A  hostile  possession  may  be  shown  by  proof  that  defendant 
was  in  possession  when  suit  was  commenced.^^ 

5.  As  to  Entry.  Where  one  enters  into  possession  under  conveyance  from 
one  claiming  title,  the  title  is  presumed  good  until  the  contrary  is  sliown,^^  and 
where  an  entry  on  which  a  grant  of  land  is  founded  is  not  in  evidence,  it  will  be 
presumed  that  the  grant  followed  the  entry  in  respect  to  the  location  of  the  land.^^ 
Where  a  brother  and  an  unmarried  adult  sister  settle  upon  an  abandoned  improve- 
ment and  the  sister  assists  him  in  all  the  work  of  clearing  and  cultivation,  there  is 
no  presumption  that  the  entry  and  settlement  of  the  land  is  that  of  the  brother, 
but  the  question  is  properly  left  to  the  jury  as  one  of  fact.^^ 

6.  Overcoming  or  Rebutting  Presumptions.  A  person  has  the  benefit  of  a  pre- 
sumption until  it  is  overcome,  as  it  may  be,'-*'^  by  proof  of  facts  inconsistent  with 
the  supposed  existence  of  a  grant  or  deed,^^  or  by  showing  a  better  title  or  right,^^ 
or  an  adverse  possession.^^  But  a  mixed  possession  will  not  prevent  the  presump- 
tion of  a  deed,  unless  held  by  both  parties  claiming  title  to  the  same  land.^^ 

C.  Admissibility^^ — l.  In  General  —  a.  Competency  and  Relevancy  Gener- 
ally. The  j^rinciple  underlying  the  rule  which  requires  evidence  to  be  compe- 
tent, relevant,  and  material  to  the  issue  applies  to  ejectment,  as  to  all  other  classes 
of  actions.^    And  evidence  which  tends  to  raise  a  false  and  irrelevant  issue  should 


85.  Mackinnon  r.  Barnes,  66  Barb.  (N.  Y.) 
91. 

86.  Green  v.  Jordan,  83  Ala.  220,  3  So. 
613,  3  Am.  St.  Rep.  711;  Wilson  f.  Glenn, 
68  Ala.  383;  Hallett  r.  Eslava,  2  Stew.  (Ala.) 
115;  Hutchinson  Perley,  4  Cal.  33,  60  Am. 
Dee.  578;  Jones  v.  Nunn,  12  Ga.  469. 

In  the  absence  of  proof  of  title  in  either 
party,  a  presumption  of  title  in  favor  of  the 
first  possessor  arises.  Fowke  v.  Darnall,  5 
Litt.  (Ky.)  316. 

87.  Wilson  r.  Glenn,  68  Ala.  383. 

88.  Allred  v.  Elliott,  71  Ala.  224.  See  also 
Hallett  V.  Eslava,  2  Stew.  (Ala.)  115. 

89.  Bowling  v.  Mobile,  etc.,  E.  Co.,  128 
Ala.  550,  29  So.  584. 

Where  no  notices  of  title  were  attached  to 
the  record  and  plaintiff  claimed  the  land  as 
part  of  a  certain  lot  and  defendant  defended 
for  it  as  part  of  another  lot,  plaintiff  was 
held  bound  to  prove  his  title  to  the  lot  as 
he  claimed.  Cascaden  v.  Conway,  17  U.  C. 
Q.  B.  598. 

90.  Sharp  f.  Ingraham,  4  Hill  (N.  Y.) 
116. 

91.  Pitney  %.  Leonard,  1  Paige  (N.  Y.) 
461. 

92.  Perry  v..  Clift,  (Tenn.  Ch.  App.  1899) 
54  S.  W.  121. 

93.  Cambria  Iron  Co.  v.  Tombs,  48  Pa.  St. 
^87. 
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94.  Hallett  v.  Eslava,  2  Stew.  (Ala.)  115; 
People  v.  Trinity  Church,  30  Barb.  (N.  Y.) 
537.  See  also  Walbridge  v.  Gilmour,  22  U.  C. 
C.  P.  135. 

Presumption  of  title  arising  from  prior  pos- 
session may  be  rebutted.  Robertson  x.  Kirby, 
25  Tex.  Civ.  App.  472,  61  S.  W.  967. 

95.  Fuller  r.  Fletcher,  44  Fed.  34. 

96.  Eagle,  etc.,  Mfg.  Co.  f  .  Gibson,  62  Ala. 
369. 

97.  Dexter  v.  Hall,  15  Wall.  (U.  S.)  9,  21 
L.  ed.  73.  See  also  Doherty  v.  Matsell,  11 
N.  Y.  Civ.  Proc.  392. 

98.  Beall  v.  Lynn,  6  Harr.  &  J.  (Md.) 
336. 

99.  Evidence  admissible  to  show  adverse 
possession  see  1  Cyc.  tit.  Adverse  Posses- 
sion. 

1.  Beattie  f.  Crew^dson,  124  Cal.  577,  57 
Pac.  463. 

Within  the  above  rule  evidence  is  admissi- 
ble of  controlling  material  facts  (Fernsler  f. 
Seibert,  114  Pa.  St.  196,  1  Atl.  154,  6  Atl. 
165)  ;  where  it  is  applicable  to  one  of  two 
demises  but  not  as  to  the  other  (Slaughter 
r.  Doe,  67  Ala.  494.  See  also  Doe  v.  Fern, 
3  Campb.  190;  Doe  x.  Read,  12  East  57); 
where  it  is  competent  as  to  some  of  the  de- 
fendants, although  not  as  to  others  (Russell 
V.  Erwin,  41  Ala.  292)  ;  of  the  purpose  for 
which  a  certain  sum  of  money  was  furnished 
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not  be  received,  as  it  would  necessarily  tend  to  obscure  the  actual  issues  in  the 
case.^ 

b.  Collateral  Proceedings,  Judgments,  and  Records  —  (i)  Wren  Admissible.^ 
The  pleadings,  the  verdict,  and  the  judgment  in  an  action  of  trespass  quare 
dausum /regit  taken  on  the  general  issue  with  leave  to  give  special  matter  in 
evidence,  together  with  parol  proof  that  the  right  to  the  land  had  been  brought 
in  question  in  such  action,  are  competent  evidence  in  ejectment  brought  for  the 
same  land.^  And  a  verdict  and  judgment  in  an  action  of  trespass  m  et  armis 
under  the  plea  of  non  cul  and  Uhermn  tenementum  aided  hj  parol  evidence  are 
admissible  in  ejectment  between  the  same  parties  for  tlie  same  land.^  Evidence 
of  proceedings' to  condenm  is  also  admissible  in  behalf  of  a  defendant  who  is  a 
transferee  of  a  railroad  company's  rights  which  was  duly  empowered  to  condemn 
lands.^  And  a  writ  of  ejectment,  although  not  set  forth  in  plaintiff's  abstract  of 
title,  is  competent  evidence.^  Defendant  may  also  upon  proper  plea  go  into  proof 


by  the  wife  and  her  accompanying  directions 
where  both  husband  and  wife  sue  in  eject- 
ment claiming  a  purchase  of  the  land  by 
them  each  furnishing  a  portion  of  the  money 
(Ray  V.  Long,  132  N.  C.  891,  44  S.  E.  652)  ; 
and  a  statutory  rule  excluding  evidence  is 
not  inclusive  of  ejectment  when  it  does  not 
embrace  that  action  and  is  inapplicable 
{ Copperthwait  v.  McCord,  6  Fed.  Cas.  No. 
3,216,  2  McLean  143).  See  further  as  to 
admissibility  Bradlev  v.  Lightcap,  201  111. 
511,  66  N.  E.  5'46rGilman  v.  Rispelle,  18 
Mich.  145;  Breeden  v.  Hanley,  95  Va.  622, 
29  S.  E.  328. 

Within  the  above  rule  evidence  is  inadmis- 
sible of  the  value  of  the  premises,  except  so 
far  as  it  affects  mesne  profits  (Merrill  v 
Whitaker,  42  Ga.  403.  See  also  Hoover  v. 
Gonzalus,  11  Serg.  &  R.  (Pa.)  314)  ;  of  the 
bad  character  of  one  of  the  parties  through 
whose  hands  the  title  had  passed,  but  who 
was  connected  with  the  case  in  no  other  way 
than  as  his  name  so  appears  in  the  title 
(Boatright  v.  Porter,  32  Ga.  130);  that 
claimant  was  for  years  too  poor  to  sue  (Ful- 
ler V.  Fletcher,  44  Fed.  34)  ;  of  a  warrant 
and  survey  which  neither  interfered  with  the 
survey  of  the  land  in  dispate  nor  adjoined 
it  (Bratton  v.  Mitchell,  3  Pa.  St.  44);  of 
a  copy  of  paper  recorded  in  the  town  clerk's 
office  purporting  to  be  a  survey  of  the  road, 
to  prove  the  recognition  of  the  highway  by 
adjoining  land  proprietors,  as  it  does  not 
disprove  the  title  of  an  adjoining  proprietor 
(Wooster  v.  Butler,  13  Conn.  309);  that  if 
a  line  was  run  as  claimed  by  defendant, 
plaintiff  could  not  get  out  to  the  highway 
(Webster  v.  Green,  60  S.  W.  714,  22  Ky.  L. 
Rep.  1456)  ;  of  an  offer  to  donate  land,  of 
which  plaintiff  was  not  in  possession,  to 
public  enterprises  (Edmonston  v,  Anniston 
City  Land  Co.,  128  Ala.  589,  29  So.  596); 
and  to  show,  where  neither  party  claims  un- 
der a  proper  title,  that  prior  to  plaintiff's 
possession  the  land  had  been  in  possession  of 
other  parties  (Foot  v.  Murphy,  72  Cal.  104, 
13  Pac.  163).  Evidence  is  also  incompetent 
of  an  oral  agreement  between  defendant  and 
one  to  whom  he  conveyed  the  land,  and  under 
whom  plaintiff  claims,  that  defendant  should 
have  the  right  to  redeem.  McGinnis  v.  Fer- 
nandez, 126  111.  228,  19  N.  E.  44.    And  a 
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paper  is  inadmissible  where  it  furnishes  no 
evidence  of  any  material  fact.  Wooster  i\ 
Butler,  13  Conn.  309.  So  evidence  to  show 
motive  of  the  deed  and  its  consideration  is 
not  a  proper  subject  of  inquiry  in  ejectment 
as  the  parties  stand  upon  their  legal  rights. 
This  rule  applies  to  a  case  where  evidence  is 
offered  to  show  the  business  and  property 
interests  of  grantors  in  ejectment  based  upon 
breach  of  a  condition  in  a  deed  against  erec- 
tion of  certain  buildings.  Wakefield  v.  Van 
Tassell,  202  111.  41,  66  N.  E.  830,  95  Am.  St. 
Rep.  207.  See  also  Gray  v.  Chicago,  etc., 
Co.,  189  111.  400,  59  N.  E.  950;  Chicago,  etc.,. 
R.  Co.  V.  Hull,  24  Nebr.  740,  40  N.  W.  280; 
Perry  v.  Scott,  51  Pa.  St.  119;  Swartz  t'.. 
Swartz,  4  Pa.  St.  353,  45  Am.  Dec.  697 ;  La- 
goria  V.  Dozier,  91  Va.  492,  22  S.  E.  239; 
Burnett  v.  Caldwell,  9  Wall.  (U.  S.)  290,  1'^ 
L.  ed.  712.  And  see  further  as  to  inadmis- 
sibility of  evidence  Equitable  Securities  Co. 
V.  Green,  113  Ga.  1013,  39  S.  E.  434;  Mc- 
Kinney  v.  Doane,  155  Mo.  287,  56  S.  W. 
304;  Fritz  v.  Menges,  179  Pa.  St.  122,  3a 
Atl.  213;  Washabaugh  v.  Entriken,  34  Pa. 
St.  74;  Beam  v.  Gardner,  18  Pa.  Super.  Ct. 
245. 

Rejection  for  insufficient  authentication  of 
foreign  deed  offered  by  defendant  is  immate- 
rial, as  plaintiff's  right  to  recover  depends 
on  his  proving  title  in  himself.  Crooks  i. 
Whitford,  47  Mich.  283,  11  N.  W.  159. 

Admission  of  incompetent  evidence  is  not 
prejudicial  to  plaintiff^  when  offered  by  de- 
fendant for  the  purpose  of  connecting  his 
own  title  with  a  prior  grant,  where  proof  of 
such  grant  would  of  itself  render  plaintiff's 
claim  of  title  invalid.  Smyth  v.  New  Or- 
leans Canal,  etc.,  Co.,  93  Fed.  899,  35 
C.  C.  A.  646. 

2.  Grant  v.  Levan,  4  Pa.  St.  393. 

3.  Documentary  evidence  and  records  to 
identify  land  see  infra,  VII,  C,  2. 

Judgments  and  records  as  to  title  see  infra, 
VII,  C,  3,  b. 

4.  Robinson  v.  Sutton,  2  A.  K.  Marsh. 
(Ky.)  304. 

5.  Hoey  v.  Furman,  1  Pa.  St.  295,  44  Am. 
Dec.  129. 

6.  St.  Louis,  etc.,  R.  Co.  v.  Needles,  85  111. 
462. 

7.  Logan  v.  Quigley,  (Pa.  1887)  11  Atl,  92. 
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of  the  title  upon  which  he  recovered  in  an  ejectment  suit,  he  having  failed  to 
justify  and  the  judgment  having  been  set  aside  as  irregular.^ 

(ii)  When  Inadmissible.  Subject  to  certain  exceptions,  if  an  action  is  between 
other  parties  than  those  in  a  former  one  and  there  is  no  privity  between  them, 
the  verdict  and  judgment  in  the  prior  suit  is  inadmissible  to  prove  any  essential 
allegation  or  fact  established  thereb}^  or  which  was  necessary  to  the  rendition 
thereof.^  And  a  commissioner's  report  of  a  sale  of  land  which  the  law  does  not 
require  him  to  make,  or  declare  that  it  shall  be  evidence  of  the  statements  it  con- 
tains, is  no  evidence  of  anything  except  that  it  was  filed. The  record  of  a  pend- 
ing suit  by  the  same  plaintiff  against  defendant's  grantor  for  other  land  is  not 
admissible,^^  and  neither  is  the  record  of  a  judgment  of  dismissal  of  an  action 
of  forcible  detainer  between  other  parties.^^  An  award  appealed  from  has 
merit  or  weight  as  testimony. And  an  intervening  petition  and  the  proceedings 
on  issue  thereon,  to  which  plaintiff  was  not  a  party  and  which  issues  are  still 
pending,  should  be  excluded. So  an  application  in  the  nature  of  a  vacating 
warrant  filed  since  the  action  was  brought  is  inadmissible,^^  and  a  judgment  for 
damages  in  an  action  for  trespass  on  land  in  a  justice's  court  is  not  evidence  against 
defendant  therein  in  ejectment  by  plaintiff  in  that  suit.^*^ 

c.  Acts  of  Estoppel.  Evidence  of  acts  of  plaintiff  constituting  an  estoppel,'' 
or  of  acts  of  plaintiff's  lessor  which  tend  to  conclude  him  and  those  who  derive 
title  nnder  him,  is  admissible.^^  So  the  lessor  may  be  concluded  by  his  acts  of 
location  and  of  agreement  with  the  lessees,  but  whether  defendants  to  whom  the 
lessor  sold  the  tract  of  which  the  leased  lands  were  a  part  will  be  bound  depends 
upon  their  knowledge.^^  Again  acts  of  defendant  operating  as  an  admission  of 
plaintiff's  title  may  preclude  liim  from  putting  plaintiff  to  further  proof  of  title.-^ 

d.  Self -Disserving:  Admissions,  Declarations,  and  Acts.  Self-disserving  admis- 
sions by  a  predecessor  in  title  and  in  possession,  including  his  declarations  or  acts 
which  so  operate,  and  even  acts  of  the  owner  done  in  his  own  interest,  as  in  case 
of  maps,  monuments,  or  boundaries,  are  competent  and  admissible  against  one 
claiming  under  him.^^    But  statements  made  by  plaintiff  as  to  his  interest  in  the 


8.  Bikker  v.  Beeston,  2  F.  &  F.  410. 

9.  Stinehcomb  v.  Marsh,  15  Gratt.  (Va. ) 
202,  holding  that  the  record  of  another  ac- 
tion of  ejectment  between  other  parties  is 
not  competent  on  the  question  of  boundaries 
or  location  of  the  land  in  controversy. 

Copy  of  shorthand  notes  of  statement  in 
court  by  defendant's  counsel  as  to  limita- 
tions in  deeds,  given  in  evidence  by  defendant 
on  a  former  trial  of  title  to  same  property 
on  ejectment  by  the  same  lessors  of  plaintiff 
against  a  different  defendant,  are  not  recov- 
erable on  the  part  of  the  same  lessors  of 
plaintiff  in  a  second  ejectment  against  an- 
other party.  Doe  v.  Ross,  10  L.  J.  Exch. 
201,  7  M.  &  W.  102. 

Evidence  given  by  a  witness  on  the  trial  of 
a  former  action  of  ejectment  is  not  on  the 
death  of  such  witness  admissible  for  a  plain- 
tiff in  a  subsequent  action  brought  to  re- 
cover the  same  property,  if  the  last  action, 
although  against  the  same  defendant  and  in- 
volving the  same  question  of  title,  is  not 
brought  by  the  same  plaintiff  as  in  the  for- 
mer action  or  by  one  claiming  under  him, 
but  by  the  father  of  the  plaintiff  in  sucli 
former  action.  Morgan  v.  Nicholl,  L.  R.  2 
C.  P.  117,  12  Jur.  N.  S.  963,  36  L.  J.  C.  P. 
86,  15  L.  T.  Rep.  N.  S.  184,  15  Wkly.  Rep. 
110.  See  Doe  v.  Derby,  1  A.  &  E.  783,  3 
L.  J.  K.  B.  191,  3  N.  &  M.  782,  28  E.  C.  L. 
363. 


10.  Bissett  i\  Bowman,  54  111.  254.  Com- 
pare Davis  V.  Blacksher  Co.,  131  Ala.  401,  30 
So.  790. 

11.  Wisdom  V.  Reeves,  110  Ala.  418,  18  So. 
13.  See  also  Umlauf  r.  Bowers,  7  Pa.  Dist, 
83 

12.  Hardin  i\  Forsythe,  99  111.  312. 

13.  Shaeffer  v.  Kreitzer,  6  Binn.  (Pa.* 
430. 

14.  Atkison  v.  Dixon,  96  Mo.  582,  10  S.  W, 
163. 

15.  Shippen  v.  Aughenbaugh,  4  Yeate* 
(Pa.)  328. 

16.  Gobble  r.  Minnich,  10  Pa.  St.  488. 

17.  Scott  V.  Lairamore,  32  S.  W.  172.  17 
Ky.  L.  Rep.  613. 

18.  Jackson  v.  Ogden,  4  Johns.  (N.  Y. ) 
140.  And  see  Jarvis  v.  Lynch,  157  N.  Y. 
445,  52  N.  E.  657  [affirming  91  Hun  349,  3<> 
N.  Y.  Suppl.  220]. 

19.  Thompson  v.  Ridelsperger,  144  Pa.  St. 
416,  22  Atl.  826. 

20.  Penlington  v.  Brownlee,  28  U.  C.  Q.  B. 
189;  Drake  v.  North,  14  U.  C.  Q.  B.  47(;. 
Doe  v.  Walker,  8  U.  C.  Q.  B.  571. 

Admissions  by  defendant  of  possession  and 
ouster  see  VII,  C,  5. 

21.  Dunn  v.  Eaton,  92  Tenn.  743,  23  S.  W. 
163.  See  also  Roberts  v.  Rice,  69  N.  H.  472, 
45  Atl.  237;  Levi  v.  Gardner,  53  S.  C.  24, 
30  S.  E.  617.  Compare  Hackett  v.  Webster, 
97  Md.  404,  55  Atl.  480. 

[VII,  C,  1,  dj 


132    [15  Cyc] 


EJECTMENT 


property  are  not  admissible  in  favor  of  defendant  to  establish  a  resulting  trust  in 
favor  of  persons  of  whom  defendant  was  not  a  creditor.^^ 

2.  Identity  and  Descriptition  of  Property.  It  has  very  generally  been  held 
that  parol,^^  extrinsic,^^  and  documentary  evidence,''^^"^  records,^*'  locations,  plats,  and 


Admission  by  one  during  his  tenancy  under 
whom  one  of  the  plaintiffs  claims  affects  aucn 
plaintiff  only.    Grant  r.  Levan,  4  Pa.  St.  393. 

Admissions  by  defendant  of  possession  and 
ouster  see  infra,  VII,  C,  5. 

Declarations  made  by  one  acting  under 
power  of  attorney  for  his  brother  in  execut- 
ing a  deed  that  he  was  non  compos  mentis 
at  the  execution  of  the  power  and  of  the 
deed  are  inadmissible.  Bensell  v.  Chancellor, 
5  Whart.  (Pa.)  371,  34  Am.  Dec.  561. 

22.  Pfefler  v.  Kling,  171  N.  Y.  068,  64 
N.  E.  1125  [affirming  58  N,  Y.  App.  Div. 
179,  68  N.  Y.  Suppl.  641]. 

Declarations  of  plaintiff  against  his  inter- 
est as  to  the  location  of  boundaries  are  ad- 
missible. Neal  V.  Hopicins,  87  Md.  19,  39 
Atl.  322. 

That  plaintiff  had  said  he  did  not  claim 

by  adverse  possession  is  inadmissible  in 
ejectment  based  upon  adverse  possession. 
Porter  v.  Gaines,  151  Mo.  560,  52  S.  W. 
376. 

23.  Bridwell  v.  Brown,  48  Ga.  179  (a  case 
of  claimed  mistake  as  to  description)  ;  Ames 
V.  Lowry,  30  Minn.  283,  15  N.  W.  247  (hold- 
ing that  parol  evidence  is  and  must  of  neces- 
sity be  always  admissible  to  identify  the 
property  described  in  and  conveyed  by  a  deed 
and  to  ascertain  to  what  the  particulars  of 
description  apply). 

Instances. —  A  government  surveyor,  who 
had  also  served  as  a  county  surveyor,  may 
state,  according  to  the  line  he  had  estab- 
lished, in  what  section  the  land  in  dispute 
belonged,  and  this  is  not  within  the  objection 
Avhich  excludes  opinion  evidence.  Conrad  v. 
Sackett,  S  Kan.  App.  635,  56  Pac.  507.  So 
parol  evidence  is  admissible  to  prove  the 
boundary,  and  a  surveyor's  report  is  not  re- 
quired. Mercer  v.  Hants  4  Bibb  (Ky.) 
399.  It  is  also  admissible  to  identify  the 
boundaries  of  land  with  the  location  on  a 
plat  when  it  does  not  appear  upon  the  plat 
that  the  land  was  that  in  which  witness  was 
interested  (Hall  v.  Gittings,  2  Harr.  &  J. 
(Md.)  112),  and  to  show  the  identity  of  the 
block  with  a  differently  numbered  block  in 
a  subsequently  recorded  plat,  for  the  pur- 
pose of  locating  the  same  and  to  charge  a, 
subsequent  purchaser  with  notice  (Ames  r. 
Lowry,  30  Minn.  283,  15  N.  W.  247). 

24.  McElrath  v.  Haley,  48  Ga.  641,  hold- 
ing that  extrinsic  circumstances,  acts,  and 
sayings  to  show  what  land  was  intended  un- 
der a  will  by  applying  the  description  to  ob- 
jects were  admissible  in  ejectment  in  behalf 
of  the  remainder-man.  See  also  Neal  v.  Hop- 
kins, 87  Md.  19,  39  Atl.  322;  Cooks  v.  Whit- 
ford,  47  Mich.  283,  11  N.  W.  159;  Strubing 
v.  Wunder,  2  Woodw.  (Pa.)  474. 

Question  being  as  to  the  location  of  a 
street,  a  boundary  of  defendant's  land,  and  its 
outlines,    not    having   been    designated  by 
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boundaries  or  plats,  all  acts  prior  to  the 
date  of  defendant's  deed,  of  persons  owning 
abutting  property,  are  admissible  as  evidence 
of  what  had  been  dedicated ;  not  so  their  acts 
after  such  date.  Neal  v.  Hopkins,  87  Md.  19, 
39  Atl.  322. 

That  parties'  instructions  to  a  surveyor 
were  not  complied  with  in  making  locations 
on  plats  cannot  be  shown.  Gittings  v.  Hall, 
1  Harr.  &  J.  (Md.)  14,  2  Am.  Dec.  502, 

To  show  the  true  location  evidence  is  ad- 
missible that  the  original  tract  was  of 
greater  extent  than  calls  of  plat,  and  that 
plaintiff  was  in  possession  of  all  that  the 
description  in  his  deed  called  for.  Kron  r. 
Daugherty,  9  Pa.  Super.  Ct.  163. 

25.  Newman  r.  Virginia,  etc.,  Steel,  etc., 
Co.,  80  Fed.  228,  25  C.  C.  A.  382,  holding 
admissible  a  bond  for  title  without  sufficient 
description,  in  connection  with  oral  testi- 
mony showing  occupation  thereunder. 

Documentary  evidence  (tax  receipts)  is  ad- 
missible to  show  the  understanding  of  the 
parties  as  to  lines  and  boundaries  (St.  Louis 
Public  Schools  v.  Risley,  40  Mo.  356)  ;  to 
show  the  identity  of  two  streams  mentioned 
in  a  deed  and  in  a  survey  in  partition  pro- 
ceedings to  identify  the  land  ( Sanscrainte  V. 
Torongo,  87  Mich.  69,  49  N.  W.  497);  to 
show  that  the  land  described  in  the  patent  as 
in  a  certain  county  actually  lay  in  another 
county  (Chapman  v.  Doe,  2  Leigh  (Va. ) 
329)  ;  and  on  behalf  of  defendant  deeds  re- 
cited in  other  deeds  through  which  plaintiff 
deraigns  title  are  admissible  to  show  the 
boundaries  of  the  land  claimed  by  plaintiff 
(Phillippi  V.  Thompson,  8  Greg.  428). 

Evidence  held  inadmissible. —  An  instru- 
ment which  does  not  describe  the  land  (Mor- 
ring  V.  Tipton,  126  Ala.  350,  28  So.  562; 
Hart  f.  Williams,  189  Pa.  St.  31,  41  Ati. 
983.  See  also  Burke  v.  Jackson,  57  Hun 
(N.  Y.)  320,  10  N.  Y.  Suppl.  577,  11  N.  Y. 
Suppl.  2)  or  which  is  wanting  in  a  sufficient 
description  (Barron  v,  Barron,  122  Ala.  194, 
25  So.  55;  Hammond  v.  Norris,  2  Harr.  &  J. 
(Md.)  130;  Cunningham  f.  Neeld,  19S  Pa. 
St.  41,  47  Atl.  954)  is  inadmissible. 

Where  plaintiffs  are  forced  to  rely  upon 
possession,  no  deeds  or  bonds  should  be  ad- 
mitted to  show  boundaries  or  possession,  uu 
less  the  boundaries  of  such  instruments  in- 
clude the  land  in  controversy,  and  no  evi- 
dence of  possession  should  be  admitted  unless 
of  lands  included  in  the  boundaries  in  which 
were  also  included  the  land  in  controversy. 
Chenault  v.  Quisenberry,  56  S.  W.  410,  57 
S.  W.  234,  22  Ky.  L.  Hep.  79. 

26.  Moore  v.  Smith,  14  Serg.  &  R.  (Pa.) 
388. 

"Abstract  of  a  grant"  showing  the  land 
with  sufficient  certainty  and  that  a  grant 
was  executed  is  admissible,  even  though  the 
party  offering  it  does  not  connect  his  own 
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surveys,^'  a  draft  of  an  unofficial  survey  sliowing  the  boundaries  and  location,-^  a 
copy  of  a  plan  to  show  the  general  location,^^  a  levy,^*^  and  an    entry  "    are  admis- 


title  with  that  of  the  vendee.  McLenan  r. 
Chisholm,  64  N.  C.  323. 

Collateral  proceedings,  judgments,  and  rec- 
ords see  supra,  VII,  C,  1,  b. 

Extracts  from  land  books  in  another  dis- 
trict, coupled  with  tax  receipts  of  the  land 
listed,  are  admissible.  Virginia  Sulphur 
Mines  Co.  v.  Thompson,  93  Va.  293,  25  S.  E. 
232. 

Neither  an  entire  record  in  condemnation 
proceedings  nor  application,  report,  or  order 
are  admissible,  the  application  containing  no 
mention  of  the  land.  Nashville,  etc.,  E.  Co. 
V.  Hobbs,  120  Ala.  600,  24  So.  933. 

27.  Alabama. —  Vandiver  v.  Vandiver,  115 
Ala.  328,  22  So.  154. 

California. —  Robinson  v.  Forrest,  29  Cul. 
317. 

Illinois.— Elgin  r.  Beckwith,  119  111.  367, 
10  N.  E.  558. 

Indiana. —  Meikel  v.  Greene,  94  Ind.  344. 

Kentucky. —  Burgin  v.  Chenault,  9  B.  Mon. 
285. 

Maryland. —  Mitchell  v.  Mitchell,  8  Gill 
98;  Rogers  v.  Raborg,  2  Gill  &  J.  54;  How- 
ard V.  Moale,  2  llarr.  &  J.  249;  Jarrett  v. 
West,  1  Harr.  &  J.  501;  Davis  i\  Battv,  I 
Harr.  &  J.  264;  Scott  v.  Ollabaugh,  3  Harr. 
&  M.  511. 

Missouri. —  Hannibal,  etc.,  R.  Co.  y.  Moore, 
37  Mo.  338. 

South  Carolina. —  Durant  v.  Strait,  13 
S.  C.  465. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  250. 

Evidence  is  admissible:  of  surveys  made 
under  a  resolution  of  a  corporation,  in  eject- 
ment against  a  person  claiming  under  its 
president  (Union  Canal  Co.  r.  Loyd,  4  Watts 
&  S.  (Pa.)  393)  ;  in  behalf  of  defendant,  of 
a  return  of  a  survey,  establishing  title  ad- 
verse to  plaintiff's,  made  after  suit  brought 
(Galbraith  v.  Elder,  8  Watts  (Pa.)  81); 
as  an  illustration  merely,  of  a  "  sketch  of 
plat "  made  by  a  non-expert  grantor  ( Rapley 
V.  Klugh,  40  S.  C.  134,  18  S.  E.  680)  ;  of 
explanatory  notes  of  a  surveyor,  appointed  to 
retrace  lines,  so  far  as  they  relate  to  marks 
on  the  ground  and  explain  his  ovm  work, 
but  not  as  to  matters  of  possession  (Lanning 
V.  Case,  14  Fed.  Cas.  No.  8,072,  4  Wash. 
169). 

Evidence  is  inadmissible,  of  an  unofficial 
survey,  where  the  original  location  of  the 
warrant  is  not  proven,  to  apply  the  patent  to 
land  not  described  therein  (Payne  v.  How- 
ard, 107  Pa.  St.  579)  ;  of  the  report  of  the 
surveyor-general  detailing  the  history  of  his 
operations  in  making  a  survey  (Clark  r. 
Hammerle,  36  Mo.  620)  ;  of  a  survey  made 
prior  to  the  institution  of  the  suit  by  order 
of  court  in  another  suit  between  other  par- 
ties (Surget  V.  Little,  5  Sm.  &  M.  (Miss.) 
319)  ;  of  a  map  made  by  order  of  the  state 
harbor  commissioners,  but  not  shown  to 
have  been  approved  or  adopted  by  them  (Peo- 
ple V.  Klumpke,  41  Cal.  263.  But  see  this 
case  as  to  admissibility  of  diagram  which  is 
not  an  official  plat)  ;  of  locations,  under  Md. 


Code,  art.  75,  §  78  (Kelso  v.  Stigar,  75  Md. 
376,  24  Atl,  18)  ;  and  as  against  a  tenant 
who  was  not  a  party  to  the  survey  of  a  plat 
filed  in  another  case  (Chiles  v.  Jones,  4  Band 
(Ky.)  479). 

An  ex  parte  survey  of  a  line  in  dispute  in 
the  absence  of  the  parties  and  not  ordered 
by  the  court  is  admissible  in  evidence  as 
tending  to  show  where  the  line  is.  Mclntire 
r.  Funk,  5  Litt.  (Ky.)  33;  Justice  v.  Luther, 
94  N.  C.  793.  Contra,  Surget  v.  Little,  5  Sm. 
&  M.  (Miss.)  319. 

Plat  not  made  by  any  public  authority  or 
not  shown  to  be  correct  cannot  be  used  to 
enable  a  witness  to  testify  to  objects  thereon 
of  essential  importance  in  showing  boundary 
line  in  controversy.  Jacob  Tome  Institute  v. 
Davis,  87  Md.  591,  41  Atl.  166. 

Location  of  an  object  not  located  on  the 
plat  cannot  be  shown.  Neal  v.  Hopkins.  87 
Md.  19,  39  Atl.  322 ;  Carroll  v.  Granite  Mfg. 
Co.,  11  Md.  399.  And  see  Hughes  v.  Howard, 
3  Harr.  &  J.  (Md.)  9;  Hall  v.  Gittings,  2 
Harr.  &  J.  (Md.)  380;  Howard  v.  Moale,  2 
Harr.  &  J.  (Md.)  249;  Mitchell  i\  Gover, 
1  Harr.  &  J.  (Md.)  507;  Jarrett  v.  West,  1 
Harr.  &  J.  (Md.)  501;  Carroll  v.  Norwood,  1 
Harr.  &  J.  (Md.)   100,  167;  Hall  v.  Gough, 

1  Harr.  &  J.  (Md.)  119;  Ruff  v.  Webster,  4 
Harr.  &  M.  (Md.)  499;  Nelm  v.  Smith,  4 
Harr.  &  M.  ( Md. )  389 ;  Catrop  v.  Dougherty, 

2  Harr.  &  M.  (Md.)  383;  Hawkins  v.  Mid- 
dleton,  2  Harr.  &  M.  (Md.)  119.  Nor  can 
plaintiff  go  out  of  the  plat  to  prove  defend- 
ant's possession  of  other  lands.  Anderson  v. 
Stean,  2  Harr.  (Del.)  50.  See  further  as  to 
evidence  in  conformity  to  location  Clary  v. 
Kimmell,  18  Md.  246;  Wilson  v.  Inloes,  6  Gill 
(Md.)  121;  Beall  v.  Bayard,  5  Harr.  &  J. 
(Md. )  127;  Roseberry  v.  Seney,  3  Harr.  &  J. 
(Md.)  228. 

Where  whole  tract  is  located  on  plats,  deed 
conveying  the  whole  is  admissible,  although 
not  itself  located,  and  two  deeds,  one  for  a 
specific  portion  and  the  other  for  the  residue, 
are  admissible,  without  being  otherwise  lo- 
cated.   Langley  v.  Jones,  26  Md.  462. 

Location  cannot  be  made  by  an  amendment 
to  the  plat  which  could  not  have  been  per- 
mitted at  the  time  of  the  survey  if  sought  to 
be  then  made  under  the  same  circumstances. 
Jacob  Tome  Institute  v.  Davis,  87  Md.  591, 
41  Atl.  166. 

The  only  case  in  which  a  map  of  property 
is  receivable  in  evidence  is  where  it  is  undis- 
puted that  at  the  time  the  map  was  made  the 
property  belonged  to  the  person  from  whom 
both  parties  claim.  Doe  v.  Lakin,  7  C.  &  P. 
481,  32  E.  C.  L.  718. 

28.  Hoey  v.  Furman,  1  Pa.  St.  295,  44  Am. 
Dee.  129. 

29.  Frazee  v.  Nelson,  179  Mass.  456,  61 
N.  E.  40,  88  Am.  St.  Rep.  391. 

30.  Beeson  r.  Hutchinson,  4  Watts  (Pa.) 
442. 

31.  Camden  v.  Haskill,  3  Rand.  (Va.)  462, 
holding  that  an  "  entry  "  to  identify  calls  of 
a  patent  is  admissible,  but  inadmissible  to 
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sible  to  identify  the  land  or  to  establish  the  boundaries  thereof.  Evidence  is  also 
admissible  of  the  location  of  an  object  which  is  one  of  the  calls  of  tl)e  patent,  upon 
the  question  of  disputed  boundarj.^^ 

3.  Title  and  Right  of  Possession  —  a.  In  General.  Extrinsic  evidence  bearing 
on  the  title  or  extent  of  the  claim  may  be  given.^^  Evidence  is  admissible  to  show 
title  from  a  common  source  ;  to  show  identity  of  the  parties  in  the  chain  of  title  ; 
or  to  show  the  connection  of  defendant's  claim  of  title  with  that  of  plaintiff.^^  So 
where  defendant  in  ejectment  sets  up  title  in  various  ways  plaintiff  may  give 
defendant's  title  in  evidence,  when  he  refuses  to  do  so  himself,^^  and  plaintiflE  in 
ejectment  may  show  the  nature  of  the  ouster  putting  in  evidence  the  deed  under 
which  defendant  claimed.^^  Evidence  is  also  admissible  to  show  in  certain  cases  an 
equitable  right  or  title  or  a  contract  to  convey ;  or  a  parol  agreement  to 
exchange  property,  fully  executed  in  pursuance  thereof;''^  and  defendant  may 
give  his  title  in  evidence/^  He  may  also  show  valuable  improvements  made  by 
him,  where  he  claims  against  a  prior  unrecorded  title/^ 


furnish  particulars  of  a  description  not  con- 
tained in  the  grant. 

32.  Northern  R.  Co.  f.  Jordan,  87  Cal.  23, 
25  Pac.  273. 

33.  Alabama. —  Gist  v.  Bearmont,  104  Ala. 
347,  16  So.  20. 

Arkansas. —  Stewart  r.  Scott,  57  Ark.  153, 
•20  S.  W.  1088. 

Illinois.—  Fyffe  v.  Fyffe,  106  111.  646. 

Mississippi. —  Kerr  v.  Farish,  52  Miss.  101. 

Neic  York. —  Mangam  v.  Sing  Sing,  86  Hun 
<)04,  33  N.  Y.  Suppl.  843. 

North  Carolina. —  Farmer  r.  Pickens,  83 
N.  C.  549. 

Virginia. —  Witherinton  v.  McDonald,  1 
Hen.  &  M.  306,  3  Am.  Dec.  603. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  254 
f  t  seq. 

Extrinsic  evidence  to  show  identity  of  par- 
ties is  proper.  Nixon  f.  Cobleigh,  52  111. 
;',87. 

To  establish  title  from  same  party  extrinsic 
(evidence  such  as  an  affidavit  is  incompetent. 
Rvan  V.  McGehee,  83  N.  C.  500. 

'34.  Smythe  v.  Tolbert,  22  S.  C.  133. 

Parol  evidence  is  admissible  to  show  title 
from  a  common  source.  Finch  v.  Ullman,  105 
:^Io.  255,  16  S.  W.  863,  24  Am.  St.  Rep.  383. 

Plaintiff  may  ask  defendant  if  he  claims 
from  the  same  person  through  whom  plaintiff 
claims.    Smith  v.  Lindsey,  89  Mo.  76,  1  S.  W. 

35.  Simmons  r.  Lane,  25  Ga.  178.  And  see 
Chiniquv  v.  Catholic  Bishop,  41  111.  148; 
King  Davis,  13  Pa.  Co.  Ct.  657;  White  v. 
Van  Horn,  159  U.  S.  1,  15  S.  Ct.  1027,  40 
L.  ed.  55. 

36.  Mettler  v.  Miller,  129  111.  630,  22  N.  E. 
529. 

37.  Bratton  v.  Mitchell,  3  Pa.  St.  44.  But 
not  as  opposed  to  the  rule  that  plaintiff  must 
recover  on  the  strength  of  his  own  title. 
West  V.  East  Coast  Cedar  Co.,  110  Fed.  725 
faffirmed  in  113  Fed.  737,  51  C.  C.  A.  411]. 

38.  Steinfeld  v.  Ross,  (Ariz.  1898)  53  Pac. 
494. 

39.  Leblanc  v.  Ludrique,  14  La.  Ann.  772; 
Daniel  v.  Crumpler,  75  N.  C.  184.  But  see 
Oeiges  v.  Greiner,  68  Mich.  153,  36  N.  W.  48; 
McDonald  v.  Adams,  7  Watts  &  S.  (Pa.)  371. 

Evidence  explanatory  of  transaction  out  of 
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which  alleged  trust  grew  is  admissible. 
Deitzler  v.  Mishler,  37  Pa.  St.  82. 

That  former  judgment  determined  an  equi- 
table title  may  be  proved  by  parol  and  need 
not  appear  unaided  in  record.  Mevers  v.  Hill, 
46  Pa.  St.  9. 

Recovery  on  equitable  title  see  supra,  II, 
C,  6. 

40.  Palmer  v.  McCafferty,  15  Cal.  334; 
Hanby  v.  Tucker,  23  Ga.  132,  68  Am.  Dec. 
514. 

Evidence  is  admissible  which  tends  to  de- 
velop the  fact  that  defendant  had  gone  into 
possession  of  the  land  under  contract  of  pur- 
chase from  plaintiff  and  had  not  complied 
therewith  and  had  refused  to  surrender  pos- 
session (Goodwin  v.  Markwell,  37  Fla.  464, 
19  So.  885)  ;  of  the  wife's  interest  in  the 
land  at  the  time  of  her  husband's  death,  to 
aid,  in  ejectment  by  the  son  of  the  wddow 
against  her  grantee,  proof  of  fraud  in  obtain- 
ing from  the  widow  a  surrender  of  the  con- 
tract whereby  the  interests  of  the  minors 
were  affected  (Hall  v.  Vanness,  49  Pa.  St. 
457)  ;  and  of  a  legal  title  by  deed  executed  in 
accordance  with  a  parol  contract  for  sale  and 
also  that  possession  was  taken  and  improve- 
ments made,  as  there  is  no  inconsistency  be- 
tween a  title  by  deed  and  by  parol,  and  the 
first  failing,  the  second  may  be  shown  (Har- 
den V.  Hays,  14  Pa.  St.  91). 

Evidence  is  inadmissible  of  an  agreement 
antedating  plaintiff's  deed,  but  which  does  not 
show  title  in  defendant  or  any  one  else  (War- 
ner V.  Hardy,  6  Md,  525)  ;  of  matters  discon- 
nected with  the  question  relative  to  an  agree- 
ment and  which  does  not  tend  to  establish  its 
existence,  such  as  the  purchase  of  fruit-trees 
by  plaintiff  from  defendant  in  possession 
(Treadway  v.  Wilder,  16  Nev.  354)  ;  and  in 
case  of  a  conditional  agreement  to  convey  on 
a  day  specified,  the  condition  must  be  shown 
to  have  been  complied  with  or  outstanding 
title  is  not  proven  (Raymond  v.  Jewell,  9 
Mo.  21). 

41.  Ryan  v.  Tomlinson,  39  Cal.  639. 

42.  Isham  v.  Townsend,  1  Root  (Conn.) 
232. 

43.  Boggs  V.  Varner,  6  Watts  &  S.  (Pa.) 
469.  See  also  Allen  v.  Mansfield.  108  Mo. 
343,  18  S.  W.  901. 


EJECTMENT 


[15  Cyc]  135 


b.  Character  and  Scope  of  Evidence.  The  evidence  admissible  to  show  title 
or  right  of  possession  includes  writings  Avhich  have  been  duly  execnted,^^  although 
regularity  and  validity  of  the  instrument  are  not  essential ;  grants,  conveyances, 
or  deeds  generally/^  and  recitals  contained  therein,^^  subject  to  impeachment  for 


44.  Solomon  f.  Yrisarri,  9  N,  M.  480,  54 
Pac.  752.  And  see  Cunningham  v.  Mills,  102 
Ga.  584,  30  S.  E.  429 ;  Salazar  r.  Longwill,  5 
N.  M.  548,  25  Pac.  927;  Doe  r.  McLeod,  6 
U.  C.  Q.  B.  O.  S.  553. 

Where  heirs  offer  a  patent  lacking  the  state 
seal  to  show  title  in  an  ancestor  it  should  go 
to  the  jury  with  an  instruction  that  its  valid- 
ity depends  upon  its  legal  execution.  Gar- 
ter V.  Edwards,  88  Va.  205,  13  S.  E.  352. 
Compare  Garrett  v.  Blakelv,  9  U.  C.  C.  P.  46. 

45.  Gist  r.  Beaumont,  104  Ala.  347,  16  So. 
20;  Root  V.  McFerrin,  37  Miss.  17,  75  Am. 
Dec.  49;  Schuyler  v.  Marsh,  37  Barb.  (N.  Y.) 
350.  But  see  Solomon  v.  Yrisarri,  9  N.  M. 
480,  54  Pac.  752. 

46.  Arizona. —  Steinfeld  r.  Ross,  (1898)  53 
Pac.  494;  Tidwell  v.  Chiricahua  Cattle  Co., 
(1898)  53  Pac.  192. 

California. —  Partridge  r.  Shepard,  71  Cal. 
470,  12  Pac.  480. 

Colorado. —  Milsap  r.  Stone,  2  Colo.  137. 

Georgia. —  Cook  v.  Winter,  68  Ga.  259.  to 
show  at  least  color  of  title. 

Illinois. —  Harpham  r.  Little,  59  111.  509. 

Massachusetts. —  Tyler  r.  Hammond,  11 
Pick.  193. 

Mississippi. —  Root  r.  McFerrin,  37  Miss. 
17,  75  Am.  Dec.  49,  to  shoAv  color  of  title. 

Missouri. —  Mansfield  v.  Pollock,  74  Mo. 
185,  to  show  color  of  title  in  connection  with 
other  evidence. 

New  York. —  Schuyler  r.  Marsh,  37  Barb. 
350. 

Pennsylvania. —  Bennethum  r.  Bowers,  141 
Pa.  St.  105,  21  Atl.  520;  Rhines  v.  Baird,  41 
Pa.  St.  256;  Grant  v.  Levan,  4  Pa.  St. 
593. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  255. 

Deed  is  admissible,  although  not  a  link  in 
a  proper  deraignment  of  title  from  the  origi- 
nal owners,  to  show  the  boundaries  of  posses- 
sion and  the  nature  and  extent  of  the  claim 
of  those  holding  under  the  original  owners 
and  to  aid  the  presumption  of  a  grant  from 
long  continued  possession.  Dunn  v.  Eaton,  92 
Tenn.  743,  23  S.  W.  163.  So  a  deed  is  admis- 
sible, although  it  conveys  no  title  (Gunn  r. 
Wades,  65  Ga.  537 )  ;  or  is  uncertain  in  its 
•description  (Payne  v.  Crawford,  102  Ala.  387, 
14  So.  854)  ;  or  is  made  after  the  commence- 
ment of  the  suit  confirming  and  ratifying 
deeds  made  prior  thereto  (Crockett  v.  Camp- 
bell, 2  Humphr.  (Tenn.)  411)  ;  or  where  it 
includes  part  of  the  tract  described  in  com- 
plaint, where  it  is  not  otherwise  objectionable 
(Green  v.  Jordan,  83  Ala.  220,  3  So.  513,  3 
Am.  St.  Rep.  711)  ;  where  it  is  in  plaintiff's 
chain  of  title,  to  show  the  land  admitted  as 
owned  by  the  grantor,  even  though  it  de- 
scribes more  land  (Atwood  v.  Canrike,  86 
Mich.  99,  48  N.  W\  950 )  ;  where  it  contains 
no  waiver  of  homestead,  where  the  grantor 
at  the  time  of  the  execution  had  no  home- 
stead (Finlon  V.  Clark,  118  111.  32,  7  K  E. 


475)  ;  or  Avhere  plaintiff  claims  under  a  deed, 
even  though  it  was  recorded  pending  suit 
(Betts  V.  Dick,  1  Pennew.  (Del.)  268,  40  Atl. 
185).  A  deed  is  also  admissible  to  show  occu- 
pation by  consent  of  plaintiff  (Gage  v.  Eddy, 
179  111.  492,  53  N.  E.  1008)  ;  to  show  defend- 
ant's title,  where  he  was  in  possession  when 
the  writ  was  issued  and  served  and  the  sale 
under  execution  made  under  which  plaintiff 
claims  (Marks  r.  Baker,  2  Pa.  Super.  Ct.  167, 
39  Wkly.  Notes  Cas.  (Pa.)  12)  ;  to  show  that 
plaintiff  has  only  an  undivided  interest  and 
not  the  entire  tract  (Lewis  v.  McFarland,  9 
Cranch  (U.  S.)  151,  3  L.  ed.  687),  even 
though  the  patentee  of  the  other  interest  had 
not  executed  the  deeds  (Johnson  v.  Kvser, 
127  Ala.  309,  27  So.  784). 

Deed  is  inadmissible  when  offered  by  de- 
fendant, and  the  alleged  grantor  denies  its 
execution  and  there  is  no  evidence  of  any  de- 
livery (Bynum  r.  Hewlett,  137  Ala.  333,  34 
So.  391)  ;  when  executed  under  a  void  power 
of  attorney,  to  show  an  outstanding  title 
(Rigney  r.'  Plaster,  88  Fed.  686)  ;  when  exe- 
cuted on  a  sale  for  taxes,  made  after  suit 
commenced  (Dickinson  r.  Thornton,  65  Ark. 
610,  47  S.  W.  857 )  ;  where  made  after  suit 
commenced  to  correct  a  mistake  in  descrip- 
tion in  a  prior  deed  (Green  v.  Jordan,  83  Ala. 
220,  3  So.  513,  3  Am.  St.  Rep.  711). 

In  possessory  action  solely  patents  or  title 
papers  are  inadmissible.  Bailey  v.  Hickman. 
12  La.  415. 

As  to  character  and  effect  of  deed  evidence 
is  admissible  that  the  holder  of  a  quitclaim 
deed,  from  one  who  had  received  a  warranty 
deed  and  had  then  executed  back  a  bond  for 
reconveyance  to  his  grantor  knew  that  the 
deed  and  bond  were  given  as  security  for 
money  and  not  for  a  conveyance  and  recon- 
veyance. Pope  V.  Nichols,  61  Kan.  230,  59 
Pac.  257.  But  evidence  is  inadmissible  to 
show  on  behalf  of  defendant  when  the  deed 
offered  by  plaintiff  was  made,  where  defend- 
ant disclaims  any  purpose  to  offer  evidence 
of  bad  faith.  Crandall  r.  Lynch,  20  App.  Cas. 
(D.  C.)  73.  Nor  can  it  be  shown  that  the 
court  had  no  jurisdiction  to  render  the  decree 
pursuant  to  which  the  deed  offered  hj  plain- 
tiff was  made,  when  the  decree  is  regular  on 
its  face  and  shows  jurisdiction.  Eberville  r. 
Leadville  Tunneling,  etc.,  Co.,  28  Colo.  241, 
64  Pac.  200. 

Legal  effect  of  deed  cannot  be  restricted  by 
manner  of  offer  in  evidence.  Kirkpatrick  v. 
Hevdrick,  161  Pa.  St.  447.  29  Atl.  4. 

47.  Swicard  v.  Hooks,  85  Ga.  580,  11  S.  E. 
863;  Dunn  v.  Eaton,  92  Tenn.  743,  23  S.  W. 
163;  Virginia,  etc..  Coal,  etc.,  Co.  v.  Fields. 
94  Va.  102,  26  S.  E.  426 ;  Atkinson  v.  Smith. 
(Va.  1896)  24  S.  E.  901.  See  also  Hilliard 
V.  Connelly,  21  Pa.  Super.  Ct.  271. 

Objection  to  admission  of  deed  of  trust  so 
far  as  recitals  therein  are  sought  to  be  used 
as  evidence  per  se  against  defendants,  but  not 
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fraud/^  or  foro-erj  ;  on  behalf  of  the  releasee  therein  a  deed  which  purports  to 
"ren/ise,  release,  and  quitclaim"  title  a  lease,  under  certain  circumstances;"^* 
a  defective  title  bond  ;    mortgages  ;    a  mortgage  note  ;     abstracts  of  title ;  ''^ 


specifying  any  particular  recitals,  is  properly 
overruled.    Crandall  v.  Lynch,  20  App.  Cas. 
(D.  C.)  73. 
Recital  in  a  conveyance  that  a  previous  deed 

for  the  same  land  had  been  made  to  the  same 
grantee  is  not  evidence  against  an  adversary 
claimant.  Shackleford  r.  Smith,  5  Dana  (Ky.) 
232. 

Recital  in  a  deed  of  setting  apart  for  home- 
stead of  the  land  will  not  ipso  ^acto  author- 
ize the  rejection  of  the  deed  as  evidence.  Wil- 
lis V.  Meadors,  64  Ga.  721. 

Recitals  in  a  lease  of  judicial  proceedings 
whereby  the  lessor  was  authorized  to  exe- 
cute the  lease  are  not  admissible  to  prove 
title  for  the  lessee  in  ejectment  by  him  against 
third  party.  Piatt  y.'Picton,  3  Rob.  (N.  Y.) 
64. 

48.  Clark  v.  Johnson,  5  Day  (Conn.)  373; 
Brown  v.  Wyncoop,  2  Blackf.  (Ind.)  230; 
Hughes  V.  Israel,  73  Mo.  538;  McCall  i\  Car- 
penter, 18  How.  (U.  S.)  297,  15  L.  ed.  389. 
See  also  Dickerson  t.  Evans,  84  111.  451 ; 
Bauer  v.  Thomas,  60  Kan.  71,  55  Pac.  285; 
Torrey  v.  Beardsly,  24  Fed.  Cas.  No.  14,104, 
4  "Wash.  242. 

Evidence  is  inadmissible  to  prove  fraud 
by  showing  what  had  taken  place  before  the 
execution  of  the  deed.  Williams  v.  Mears,  2 
Disn.  (Ohio)  604.  Nor  can  the  grantor's 
fraud  after  he  has  parted  with  the  title  be 
shown.  Kieth  r.  Catchings,  64  Ga.  773.  So 
where  both  parties  claim  under  a  common 
grantor,  defendant  cannot  show  that  such 
grantor  made  a  fraudulent  deed  to  his  wife, 
for  the  purpose  of  showing  that  the  deed  to 
plaintiff'  was  fraudulent  (Witherow  r.  Big- 
gerstaff,  87  N.  C.  176)  ;  but  in  proving  fraud 
as  between  husband  and  wife,  although  their 
'bona  fides  is  to  be  viewed  with  great  caution, 
yet  the  rules  of  law  must  be  mainly  the  same 
as  in  other  cases  (Tripner  v.  Abrahams,  47 
Pa.  St.  220). 

Evidence  in  rebuttal  of  fraudulent  intent 
of  grantor  to  avoid  creditors'  rights  is  admis- 
sible. Warner  v.  Percy,  22  Vt.  155.  See  also 
Leiter  v.  Grimes,  35  Md.  434. 

49.  Williams  v.  Bawlins,  10  Ga.  491.  See 
also  Turner  v.  Tubersing,  67  Ga.  161;  Redden 

Tefft,  48  Kan.  302,  29  Pac.  157. 
Parol  evidence  is  admissible  to  prove  the 
forgery  of  a  deed.    Davis  v.  Hamblin,  51  Md. 
525. 

Evidence  of  forgery  may  be  rebutted. 
Gardner  v.  Grannis,  57  Ga.  539. 

50.  Sessions  f.  Doe,  7  Sm.  &  M.  (Miss.) 
130. 

51.  Lewis  V.  Lewis,  4  Watts  &  S.  (Pa.) 
378. 

Evidence  is  competent  of  entries  on  min- 
utes of  the  police  board  in  support  of  a  lease 
from  such  board,  and  the  prerequisites  of  a 
valid  lease  may  be  shown  by  parol.  Phillips 
V.  Doe,  13  Sm.  &  M.  (Miss.*)  31. 

But  evidence  is  immaterial,  in  an  action  be- 
tween two  lessees,  as  to  the  manner  in  which 
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the  first  lease  was  obtained,  unless  the  owner 
himself  on  that  account  seeks  to  avoid  it  prior 
to  possession  taken  by  the  second  lessee. 
Joyce  V.  Lynch,  (Pa.  1886)  2  Atl.  494.  Nor 
is  evidence  admissible  of  a  lease  by  a  stranger 
to  defendant,  it  being  immaterial  whether  the 
title  was  in  either.  Gobble  v.  Minnich,  10 
Pa.  St.  488.  Again  on  the  issue  whether  the 
lease  of  plaintiff  to  A,  who  had  assigned  ta 
defendant,  was  by  the  month,  evidence  to 
show  that  defendant  leased  from  A  by  the 
year  is  irrelevant.  Waters  v.  Roberts,  89 
N.  C.  145. 

52.  Bell  V.  Coats,  56  Miss.  776. 

53.  Jouet  v.  Watkins,  6  N.  J.  L.  445; 
Morse  v.  Carpenter,  19  Vt.  613. 

Evidence  is  admissible  of  execution  of 
mortgage.  Beaufort  First  Presb.  Church  v. 
Elliott,  65  S.  C.  251,  43  S.  E.  674.  And  plain- 
tiff is  entitled  as  mortgagee  to  recover.  Witt- 
kowski  V.  Watkins,  84  N.  C.  456. 

Where  plaintiff's  title  is  based  on  deed  to 
secure  notes  defendant  may  show  by  parol 
the  consideration  of  the  notes,  usury,  etc. 
Einstein  r.  Butler,  65  Ga.  561. 

That  mortgage  is  absolutely  void  as  against 
public  policy,  being  in  contravention  of  a 
statute  prohibiting  a  wife  becoming  surety 
for  her  husband,  may  be  shown.  Price  t\ 
Cooper,  123  Ala.  392,  26  So.  238. 

Where  defendant  claims  under  a  trust  deed, 
evidence  is  admissible  that  defendant  after 
taking  possession  under  said  deed  obtained  a 
conveyance  from  plaintiff's  grantees  under  a 
prior  deed  to  show  that  after  the  execution  of 
the  prior  deed  plaintiff  had  no  title.  Scott  v. 
Crego,  47  Barb.  (N.  Y.)  595. 

Mortgage  is  inadmissible  in  ejectment  hj 
the  grantee's  heirs  against  an  adjoining  lot- 
owner,  who  is  a  stranger  to  both  the  deed  and 
the  mortgage.  Burke  v.  Jackson,  57  Hun. 
(N.  Y.)  320,  10  N.  Y.  Suppl.  577,  11  N.  Y. 
Suppl.  2. 

54.  McClendon  f.  Equitable  Mortg.  Co.,  122 
Ala.  384,  25  So.  30. 

Mortgage,  mortgage  note,  and  records  of 

suit  to  set  aside  a  sale  to  satisfy  creditor's 
claims,  after  a  deed  of  gift  to  the  wife,  the 
mortgage  being  given  to  secure  a  loan  made 
to  satisfy  purchaser  at  such  sale,  are  all  ad- 
missible in  behalf  of  defendant  in  an  action  by 
the  wife  against  the  grantee  of  the  mortgagee. 
Simmons  v.  Richardson,  107  Ala.  697,  18  So. 
245. 

Parol  testimony  is  admissible  to  explain  in- 
dorsements on  mortgage  notes  (McDaniels  v. 
Lapham,  '21  Vt.  222)  ;  but  is  inadmissible  to 
prove  that  the  note  produced  on  the  trial  is 
the  one  intended  to  be  described  in  the  deed, 
where  it  varies  therefrom'  (Edgell  v.  Stan- 
ford, 3  Vt.  202). 

55.  Hart  v.  McGrew,  (Pa.  1887)  11  Atl. 
617,  under  a  rule  of  court  which  provided 
that  plaintiff  should  file  an  abstract  of  title 
under  which  he  claimed  in  the  office  of  the 
prothonotary. 
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certificates  ;  and  records ;  ^~  judgments  or  decrees  generally  ;  tax  books  to  sho\r 
what  land  was  assessed  to  the  person  paying  taxes ;    tax  lists  ;^  and  tax  receipts.^^ 


Attempt  to  supply  a  deficiency  in  the  record 

of  the  deeds  by  an  abstract  of  title  is  insuffi- 
cient, unless  the  recitals  are  sufficiently  full. 
Cullen  V.  Casey,  1  Nebr.  UnoflF.  344,  95  N.  W. 
605. 

56.  Barron  v.  Barron,  122  Ala.  194,  25  So. 
55;  Wilson  r.  Marvin  Rulofson  Co.,  201  Pa. 
St.  29,  50  Atl.  225. 

Certificate  of  entry  or  a  sheriff's  deed  de- 
scribing a  different  tract  of  land  from  that 
claimed  is  incompetent.  Hutchinson  r.  Kelly, 
10  Ark.  178. 

A  certificate  not  of  a  character  recognized 
as  evidence  under  a  statute  or  otherwise  is 
inadmissible.  Groover  v.  Coffee,  19  Fla. 
61. 

57.  Moore  v.  Smith,  14  Serg.  &  R.  (Pa.) 
388. 

Record  is  admissible  where  the  purpose  is 
not  to  show  an  adjudication  of  title,  but 
merely  to  establish  a  link  in  plaintiff's  chain 
of  title  as  against  defendant  who  was  a  party 
to  that  suit,  even  though  no  decree  was 
passed  against  him  (Smith  r.  Stevens,  82  111. 
554.  And  see  Virginia,  etc.,  Coal,  etc.,  Co. 
y.  Fields,  94  Va.  102,  26  S.  E.  426)  ;  where 
the  parties  are  really,  although  not  nominally 
the  same  in  both  suits  and  the  land  is  the 
same  (Calhoun  v.  Dunning,  4  Dall.  (Pa.) 
120,  1  L.  ed.  767 )  ;  of  an  amicable  scire 
facias  to  show  an  actual  possession  consist- 
ent with  defendant's  title  where  the  land  is 
the  same  (Sailor  r.  Hertzogg,  10  Pa.  St.  296)  ; 
of  a  deed  from  a  third  person  to  the  board  of 
justices  of  a  county  where  title  is  claimed 
through  a  board  of  county  commissioners 
(Doe  V.  Fountain  County  M.  E,  Church,  2 
Ind.  647)  ;  of  probate  proceedings  through 
which  occupant  claimed  (Avila  f.  Pereira, 
120  Cal.  589,  52  Pac.  840)  ;  of  an  execution 
after  due  proof  of  loss  of  the  original  the 
parties  consenting  thereto  (Hilton  v.  Single- 
tary,  107  Ga.  821,  33  S.  E.  715). 

Judgment  entry  alone,  unaccompanied  by 
any  other  part  of  the  record  of  such  judg- 
ment or  any  sufficient  explanation  of  its  ab- 
sence, is  inadmissible  when  offered  for  any 
other  purpose  than  to  show  the  fact  of  its 
rendition,  although  there  may  be  exceptions 
to  the  rule.  Clem  r.  Meserole,  (Fla.  1902) 
32  So.  815. 

Recorded  notice  of  alleged  location  is  inad- 
missible, where  no  law,  but  only  a  local  cus- 
tom, authorizes  such  notice  and  record.  Pendo 
1?.  Beakey,  15  S.  D.  344,  89  N.  W.  655. 

Validity  of  attachment  proceedings  by 
which  defendant  in  ejectment  came  into  pos- 
session of  the  lands  may  be  considered.  Win- 
ningham  v.  Trueblood,  149  Mo.  572,  51  S.  W. 
399.^ 

Where  right  by  adverse  possession  is  in 
issue,  pleadings  in  a  former  ejectment  suit 
between  the  same  parties  and  involving  the 
same  land  are  admissible  to  show  that  de- 
fendant asserted  exclusive  right  to  possession 
at  the  former  suit,  but  the  judgment  in  the 
former  proceeding  is  not  admissible,  since  one 


ejectment  suit  is  no  bar  to  another.  Whit- 
aker  v.  Whitaker,  157  Mo.  342,  58  S.  W.  5. 

58.  Alabama. —  Jernigan  r.  Flowers,  94 
Ala.  508,  10  So.  437. 

California. — Robinson  t'.  Thornton,  129  CaL 
12,  61  Pac.  946;  Spotts  r.  Hanley,  85  Cal. 
155,  24  Pac.  738;  McCourtney  r.  Fortune,  57 
Cal.  617. 

Ohio. —  Buckingham  v.  Hanna,  2  Ohio  St.. 
551. 

Pennsylvania. —  Cochran  v.  Sanderson,  151 
Pa.  St.  591,  25  Atl.  121 ;  Soper  v.  Guernsev, 
71  Pa.  St.  219;  McCullough  v.  Wallace,  ^8 
Serg.  &  R.  (Pa.)  181;  Wilkins  v.  Anderson, 
1  Phila.  (Pa.)  134. 

Texas. —  Lochridge  v.  Corbett,  31  Tex.  Civ. 
App.  676,  73  S.  W.  96. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  267. 

And  see  Thompson  v.  Hall,  31  U.  C.  Q.  B. 
367;  Orser  v.  Vernon,  14  U.  C.  C.  P.  573; 
Doe  r.  Whitcomb,  8  Bing.  46,  1  Moore  &  S. 
107,  21  E.  C.  L.  438. 

Record  of  ejectment  where  plaintiff  volun- 
tarily nonsuited  is  admissible  upon  question 
of  adverse  possession.  Barron  v.  Barron,  122 
Ala.  194,  25  So.  55. 

Verdict  in  a  former  ejectment  suit  for  the 
same  land,  brought  by  persons  to  whom  the 
present  parties  are  privies,  is  admissible  to 
establish  the  fact  of  payment  of  costs  in  that 
suit  and  to  account  for  defendant  coming  inta 
possession,  and  of  plaintiff's  acquiescence  in 
the  adverse  title.  Shaelfer  v.  Kreitzer,  G 
Binn.  (Pa.)  430. 

Judgment  by  default  in  ejectment  is  prima 
facie  evidence  of  his  possession  at  the  date  of 
the  writ,  although  not  for  any  period  an- 
terior to  it.  Pearse  v.  Coaker,  L.  R.  4  Exch. 
92,  38  L.  J.  Exch.  82,  20  L.  T.  Rep.  N.  S.  82. 

When  inadmissible. —  Record  of  a  suit 
showing  an  appeal  is  incompetent  to  prove 
the  recovery,  and  is  irrelevant  if  offered  to 
show  the  date  of  the  commencement  of  the 
action  or  to  intercept  an  adverse  possession 
and  the  continuity  of  possession.  Chilton  v. 
Wilson,  9  Humphr.  (Tenn.)  399.  And  par- 
ties  are  not  concluded  as  to  title  by  a  judg- 
ment in  forcible  entry  and  detainer.  Walls 
r.  Endel,  20  Fla.  86.  For  other  cases  in 
Avhich  judgment  was  held  inadmissible  see 
Malone  v.  Arends,  116  Ala.  19,  22  So.  500; 
Jordan  v.  Jordan,  103  Ga.  482,  30  S.  E.  265 ; 
McDowell  V.  Sutlive,  78  Ga.  142,  2  S.  E.  937; 
Dean  v.  Tucker,  58  Miss.  487 ;  Gobble  v.  Min- 
nich,  10  Pa.  St.  488. 

Collateral  proceedings  see  supra,  VII,  C, 
1,  b. 

59.  Stumpf  V.  Osterhage,  111  111.  82. 

60.  Austin  v.  King,  97  N.  C.  339,  2  S.  E. 
678. 

61.  Fagan  r.  Rosier,  68  111.  84,  to  prove 
payment  of  taxes  by  defendant  for  the  statu- 
tory period  of  limitations  under  color  of 
title.  Compare  Troth  v.  Smith,  68  N.  J.  L. 
36,  52  Atl.  243,  holding  that  tax  receipts  are- 
not  competent  evidence  to  show  title  in  plain- 
tiff. 
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Evidence  is  also  admissible  of  the  payment  of  taxes  ante  litem  motam  by  a 
party  not  in  actual  possession ;  and  oral  testimony  of  an  assessor  that  he  assessed 
the  premises  in  the  name  of  plaintiff  as  owner  is  admissible.*^* 

e.  Title  by  Descent.  Evidence  is  admissible  to  show  a  title  by  descent  or 
heirship.^^ 

d.  Title  by  Purchase  — (i)  In  General.  Evidence  is  admissible  of  an 
assignment  of  the  land  in  dispute  for  the  benefit  of  creditors ;  of  plaintiff's 
minority  when  he  made  conveyance ;  of  the  purchase  of  certain  land  by  plain- 
tiff's grantor,  to  rebut  defendant's  evidence  of  non-purchase ;  of  defendant'^^ 
purchase  of  the  land  at  a  certain  time,  even  though  a  long  time  prior  to  tlie  date  of 
the  deed  of  the  abandonment  or  relinquishment  of  an  outstanding  title  set  up  in 
bar  of  a  recovery  or  that  it  is  not  a  subsisting  operative  title,"^  and  of  possession 
and  acts  of  ownership  with  other  circumstances  to  show  a  conveyance.''^ 

(ii)  By  Operation  of  Law.  Evidence  is  admissible  of  an  inquisition  of 
escheat,  although  it  is  not  conclusive  to  establish  the  finding  contained  in  it;"^^  of 
accretion  or  alluvion  ;  "^^  of  adverse  possession;''^  or  matters  to  disprove  adverse 


62.  Baum  v.  Eeay,  96  Cal.  462,  29  Pac.  117, 
31  Pac.  561  (admissible  to  show  claim  of 
title  and  that  it  had  not  been  abandoned)  ; 
Partridge  v.  Shepard,  71  Cal.  470,  12  Pac. 
480;  Ellen  v.  Ellen,  16  S.  C.  132  (held  ad- 
missible to  show  a  claim  of  o^vnership ) . 

63.  Ellis  f.  Harris,  106  N.  C.  395,  11  S.  E. 
248. 

64.  Hager  v.  Hager,  38  Barb.  (N.  Y.)  92. 

65.  Bishop  V.  Lalouette,  67  Ala.  107  :  Mil- 
ler V.  Speight,  61  Ga.  460;  Jones  v.  Bland,  112 
Pa.  St.  176,  2  Atl.  541;  Lewis  v.  Lewis,  4 
Watts  &  S.  (Pa.)  378;  Kerbough  r.  Vance,  6 
Baxt.  (Tenn.)  110. 

An  ancient  account  in  the  handwriting  of 
the  ancestor  of  the  lessor  of  plaintiff  found 
with  the  title  deeds  cannot  be  received  in  evi- 
dence in  support  of  the  title.  Jackson  v.  Mur- 
ray, Anth.  N.  P.  (N.  Y.)  143. 

Evidence  that  creditors  of  defendant's  an- 
cestor levied  on  all  his  lands  is  inadmissible 
to  rebut  title  in  the  ancestor,  where  defend- 
ant has  no  title  in  the  lands  sold.  Grant  v. 
Levan,  4  Pa.  St.  393. 

In  behalf  of  a  widow  to  whom  an  estate 
descended  on  allottee's  death,  evidence  is  ad- 
missible of  an  allotment  under  an  act  of  con- 
gress, accompanied  with  evidence  of  the  al- 
lottee's possession  and  occupation  for  more 
than  twenty  years,  to  show  a  legal  title  in 
allottee.    Hammer  v.  Hammer,  39  Wis.  182. 

One  claiming  under  heirs  may  show  who 
decedent's  heirs  were  at  any  time  after  his 
decease,  even  though  his  conveyance  was  not 
obtained  until  long  after.  Taylor  v.  Youngs, 
48  Mich.  268,  12  N.  W.  208. 

Statutory  proceedings  for  determination  of 
who  are  heirs  may  be  given  in  evidence. 
Miller  v.  Davis.  106  Mich.  300,  64  N.  W. 
538. 

66.  See  supra,  VII,  C,  3,  a,  b. 

67.  Rockwell  v.  McGovern,  40  N.  Y.  Super. 
Ct.  118  [affirmed  in  69  N.  Y.  294]. 

68.  Miles  v.  Lingerman,  24  Ind.  385. 

69.  Ortley  v.  Chadwick,  30  N.  J.  L.  35. 

70.  Benner  v.  Hauser,  11  Serg.  &  R.  (Pa.) 
352. 

71.  Sharp  v.  Johnson^  22  Ark.  79. 

72.  Cahill  v.  Cahill,  75  Conn.  522,  54  Atl. 
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201,  732,  60  L.  R.  A.  706;  Townsend  v. 
Downer,  32  Vt.  183. 

73.  Van  Kleek  v.  O'Hanlon,  21  N.  J.  L.  582. 
Compare  Wilson  v.  Inloes,  6  Gill  (Md.)  121. 

Defendant  in  ejectment  on  escheat  patent 
may  show  by  parol  that  owner  did  not  die 
intestate  and  without  heirs.  Brown  v.  Shil- 
ling, 9  Md.  74. 

74.  Elgin  V.  Beckwith,  119  111.  367,  10  N.  E. 
558,  followed,  however,  in  this  case  by  act  of 
the  parties  in  purchase  of  alluvion. 

75.  Ledbetter  v.  Borland,  128  Ala.  418,  29 
So.  579;  Joy  v.  Stump,  14  Oreg.  361,  12  Pac. 
929;  Ireland  v.  Bagaley,  118  Pa.  St.  148,  12 
Atl.  321 ;  Cave  v.  Anderson,  50  S.  C.  293,  27 
S.  E.  693.  See  also  Young  v.  Griffith,  71  N.  C. 
335. 

Evidence  admissible  on  the  question  of  ad- 
verse possession  includes:  Deeds  (Nashville, 
etc.,  R.  Co.  V.  Hammond,  104  Ala.  191,  15 
So.  935;  Cockey  v.  Smith,  3  Harr.  &  J.  (Md.) 
552 ;  King  v.  Merritt,  67  Mich.  194,  34  N.  W. 
689;  Root  v.  McFerrin,  37  Miss.  17,  75  Am. 
Dec.  49;  Kansas  City  v.  Scarritt,  169  Mo. 
471,  69  S.  W.  283;  Joy  v.  Stump,  14  Oreg. 
361,  12  Pac.  929)  ;  deeds  to  show  plaintiff  s 
right  as  nominal  plaintiff  to  his  grantor's 
title  to  maintain  the  action,  even  though 
they  are  from  parties  against  whom  defend- 
ant could  not  claim  adversely  down  to  plain 
tiff  against  whom  he  claims  adversely 
(Stringfellow  v.  Tennessee  Coal,  etc.,  Co.,  117 
Ala.  250,  22  So.  997)  ;  deeds  and  a  plat  of 
the  premises  (Johnson  v.  Johnson,  70  Mich. 
65,  37  N.  W.  712)  ;  a  tax  deed  (Sprecker  v. 
Wakeley,  11  Wis.  432)  ;  a  tax  deed,  assess- 
ment rolls,  and  proceedings  of  court  (Chabert 
V.  Russell,  109  Mich.  571,  67  N.  W.  902): 
tax  receipts  (Fagan  f.  Rosier,  68  111.  84)  , 
assessment  books  to  show  continuity  of  pos- 
session during  supposed  interruption  of  occu- 
pancy (Sailor  v.  Hertzogg,  10  Pa.  St.  296)  , 
a  properly  authenticated  copy  of  the  survey- 
or's field  notes,  even  though  it  contains  some 
immaterial  matters  (Gilman  v.  Riopelle,  18 
Mich.  145)  ;  a  void  decree  and  deed  for  the 
title  (Logan  v.  Steele,  7  T.  B.  Mon.  (Ky.) 
101)  ;  a  decree  dismissing  a  bill  on  an  entrv 
(Speed  V.  Braxdell,  7  T.  B.  Mon.  (Ky.)  568)'; 
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])ossessiuii ; of  title  by  dower,  and  in  rebuttal  thereof ; of  title  bj  curtesy  of 
a  sale  by  order  of  the  court  and  a  purchase  thereunder ;  ''^  of  a  foreclosure  decree, 
tiie  order  of  sale,  and  the  sheriff's  return  and  deed,  upon  the  question  of  sale  and 
purchase  under  foreclosure ;     of  the  judgment,  execution,  return,  and  sheriff's 


a  former  suit  dismissed  by  plaintiff  (Kile  t*. 
Fleming,  78  Ga.  1 )  ;  an  entry  made  by  an 
alcalde  of  title  papers  of  a  former  alcalde  to 
show  that  claimants  then  made  an  open,  ad- 
verse claim  to  the  lands  (Sill  f.  Reese,  47 
Cal.  294)  ;  correspondence  between  the  par- 
ties to  show  the  character  of  the  occupation 
and  the  acquiescence  of  plaintiffs  in  the 
claim  (Stonestreet  v.  Doyle,  75  Va.  35G,  4v) 
Am.  Rep.  731):  a  prior  possession  under 
claim  of  title  (Jernigan  r.  Flowers,  94  Ala. 
fJOS,  10  So.  437;  McCourtney  f.  Fortune,  57 
Cal.  617;  Piercy  /;.  Sabin,  10  Cal.  22,  70  Am. 
Dec.  692.  And  see  Frisbie  r.  Price,  27  Cal. 
253)  ;  and  also  in  rebuttal  infancy  on  the 
part  of  one  of  defendant's  ijrantors  (Evans 
r.  Baird,  44  Ga.  645). 

Evidence  inadmissible  on  question  of  ad- 
verse possession  includes  deeds  whicli  are 
void  (Morris  v.  Tinker,  60  Ga.  466)  ;  muni- 
ments of  title  which  are  void  (Knapp  r. 
Harris,  60  Ga.  398)  ;  deeds  as  evidence  of 
title  against  those  holding  under  an  adverse 
title  of  record  with  possession  long  enough 
to  ripen  into  a  title  (Davidson  r.  Morrison, 
80  Ky.  397,  5  S.  W.  871,  9  Ky.  L.  Rpp.  629, 
S)  Am.  St.  Rep.  295)  ;  void  condemnation  pro 
ceedings  (Wilkinson  r.  St.  Louis  Sectional 
Dock  Co.,  102  Mo.  130,  14  S.  W.  177)  ;  a  de- 
cree that  defendant  w-as  not  liable  for  rents 
of  land  (Dean  r.  Tucker,  58  Miss.  487)  ; 
and  an  application  for  continuance  in  an- 
other suit  upon  allegations  which  show  a 
holding  under  the  party  claiming  by  adverse 
possession  (Snyder  r.  Chicago,  etc.,  R.  Co.. 
112  Mo.  527,  20  S.  W.  885). 

Remote  grantor's  motive  in  doing  certain 
acts  as  against  trespassers  is  inadmissible 
unless  plaintiff  states  that  he  had  such  mo- 
tive in  doing  the  act.  Gilman  r.  Riopelle. 
18  Mich.  145. 

Special  acts  of  ownership  by  husband  after 
possession  is  taken  is  inadmissible  in  an  ac- 
tion by  heirs  claiming  in  right  of  the  wife, 
against  vendees  of  the  husband,  \yhere  the 
husband  and  w'ife  entered  together  and  ac- 
quired title  by  adverse  possession.  McLeod 
Bishop,  110  Ala.  640.  20  So.  130. 

Loose  parol  statements  cannot  show  the 
character  and  extent  of  adverse  possession, 
irrespective  of  the  validity  of  the  transfer  of 
real  estate  under  the  civil  law  in  force  in 
New  Mexico  in  1868.  Maxwell  Land-Grant 
Co.  r.  Dawson,  151  U.  S.  586,  14  S.  Ct.  458, 
38  L.  ed.  279  {reversmg  7  N.  M.  133,  34  Pac. 
191]. 

76.  Savery  i\  Moore,  71  Ala.  236;  Abbey 
Homestead  Assoc.  v.  Willard,  48  Cai.  614: 
Nutwell  V.  Tongue,  22  Md.  419:  State  Uni- 
versity V.  Hogg,  9  N.  C.  370. 

Thus  defendant's  occupancy  as  plaintiff's 
tenant  may  be  shown.  Heath  v.  Wallace,  53 
Cal.  436;  Doe  r.  Gray,  2  Houst.  (Del.)  135: 
Alexander  r.  Gibbon,  "^118  N.  C.  796,  24  S.  E. 


748,  54  Am.  St.  Rep.  757.  And  see  Moore  r. 
Dixon,  94  Pa.  St.  53. 

77.  Small  wood  v.  Bilderback,  16  N.  J.  L. 
497. 

What  evidence  inadmissible. —  Where  the 
claim  that  a  widow  has  made  application  for 
assignment  of  her  dower  was  based  upon 
memoranda  found  among  but  constituting  no 
part  of  the  files  of  the  probate  court  they 
are  inadmissible  for  any  purpose.  King  v. 
Merritt,  67  Mich.  194,  34  N.  W.  689. 

78.  Logan  x.  Quigley,  (Pa.  1887)  11  Atl. 
92. 

79.  Jay  r.  Stein,  49  Ala.  514  (holding  that 
the  record  of  the  probate  proceedings  under 
Avhich  the  sale  was  made  is  competent)  ; 
Commercial  Bank  v.  Doe,  9  Sm.  &  M.  (Miss.) 
613  (holding  that  an  administrator's  deed  is 
admissible,  where  the  record  of  proceedings 
in  the  probate  court  preliminary  to  the  order 
of  sale  has  been  read). 

Evidence  of  a  conveyance  made  to  heirs  by 
a  trustee  appointed  to  make  the  sale  to  a 
purchaser  who  dies  before  it  is  made  is  in- 
admissible. Massey  t.  Massey,  4  Harr.  &  J. 
(Md.)  141. 

Decrees. — The  interlocutory  and  final  decree 
is  not  admissible  without  producing  the  bill 
and  answer  (LowTy  r.  McDurmott,  5  Yerg. 
(Tenn.)  225)  ;  and  the  whole  record  should 
be  offered,  or  so  much  of  it  as  is  necessary 
to  show  what  land  was  directed  to  be  con- 
veyed (Masters  t.  Varner,  5  Graft.  (Va.) 
168.  50  Am.  Dec.  114).  The  decree  itself  is 
inadmissible  to  show  the  authority  of  the 
marshal  to  convey  the  land  in  the  deed  un- 
less it  designated  the  land  directed  to  be 
conveyed.  Dorsey  f.  Courtnay,  3  Harr.  &  J. 
(Md.)  474;  Masters  v.  Varner,  5  Gratt. 
(Va.)  168,  50  Am.  Dec.  114.  And  so  is  a 
decree  of  a  county  court  directing  a  defend- 
ant residing  in  the  district  to  convey  lands 
situate  in  another  county.  Aldridge  V.  Giles, 
3  Hen.  &  M.  (Va.)  136. 

80.  Petty  V.  Mays,  19  Fla.  652;  Splahn  r. 
Gillespie,  48  Ind.  397.  And  see  Dirst  r. 
Morris,  14  Wall.  (U.  S.)  484,  20  L.  ed.  722. 

Evidence  may  be  given  of  facts  from  wiiich 
agency  might  be  inferred,  both  in  the  hus- 
band and  the  mortgagor,  for  the  wife,  and 
consequently,  from  their  acts  and  declara- 
tions, knowledge  of  the  mortgage  in  her 
(Murphy  r.  Nathans,  46  Pa.  St.  508);  and 
a  decree  of  foreclosure  and  notice  of  sale  is 
not  inadmissible  because  the  county  in  which 
the  land  is  situate  is  not  stated  in  either, 
where  it  can  be  located  by  the  mortgage, 
decree,  and  notice  (Bryan  v.  Scholl,  109  Ind. 
367,  10  N.  E.  107). 

Evidence  is  inadmissible  of  a  deed  from  the 
assignee  of  the  purchaser  at  the  sale  where 
foreclosure  was  only  offered  to  show'  that  the 
lien  on  which  plaintiff's  title  was  based  had 
been  extinguished    (Robinson  v.  Thornton, 
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deed,  to  show  a  sale  and  purcliase  under  execution      of  matters  tending  t 
impeach  the  deed  provided  it  appear  that  tliey  are  otherwise  unobjectionable :  ■ 


102  Cal.  675,  34  Pac.  120);  of  the  decree 
and  master's  deed  to  show  the  right  of  pos- 
session against  one  in  possession  under  a 
person  holding  the  legal  title  since  before 
the  foreclosure  suit  was  begun,  and  who  was 
not  a  party  thereto  (Berlack  f.  Halle,  22 
Fla.  236,  1  Am.  St.  Rep.  185)  ;  that  deceased 
as  agent  of  plaintiff,  in  ejectment  against 
the  widow  and  heirs,  made  a  loan  secured 
by  mortgage  and  foreclosed  and  purchased  it 
in  his  own  name  and  has  never  accounted  to 
plaintiff  for  the  debt  secured  (Sagory  v. 
Bouny,  42  La.  Ann.  618,  7  So.  785)  ;  to  show 
payment  of  the  mortgage  debt  prior  to  judg- 
ment in  a  scire  facias  on  the  mortgage 
(Elythe  v.  McClintic,  7  Serg.  &  R.  (Pa.) 
341)  ;  and  unless  there  has  been  fraud  be- 
tween the  mortgagor  and  mortgagee,  or  the 
terre-tenant  has  not  been  a  party  to  the  scire 
facias  cn  which  the  land  Avas  sold,  such  terre- 
tenant  cannot  give  in  evidence  any  matters 
he  might  have  done  under  the  scire  facias 
suit  (Nace  v.  Hollenback,  1  Serg.  &  R.  (Pa.) 
540). 

81.  White  V.  Rice,  48  Ind.  225. 

Sheriff's  deed  is  admissible  (Clute  r.  Em- 
merich, 21  Hun  (N.  Y.)  122)  ;  if  based  upon 
a  valid  judgment  and  execution  (Clem  v. 
Meserole,  (Fla.  1902)  32  So.  815.  And  see 
Hutchinson  f.  Kelly,  10  Ark.  178)  ;  or  a 
valid  judgment,  sufficient  execution  and  levy, 
advertisement  and  sale  (Hughes  Watt,  26 
Ark.  228)  ;  and  it  has  been  held  admissible 
where  it  recites  enough  to  show  its  validity 
and  regularity,  the  judgment  and  execution 
having  been  proven  (Montgomery  v.  Robin- 
son, 49  Cal.  258)  ;  and  it  may  be  admit- 
ted, notwithstanding  misrecitals  of  the  judg- 
ment or  process  order  (Henley  v.  Mobile 
Branch  Bank,  16  Ala.  552)  ;  or  the  fact  that 
it  contains  no  recital  of  the  judgment  and 
execution,  evidence  of  the  judgment  and  fieri 
facias  with  a  waiver  of  inquisition  having 
been  shown  ( Cowperthwaite  v.  Carbondale 
First  Nat.  Bank,  102  Pa.  St.  397).  So  it 
has  been  held  that  only  the  judgment  or 
process  under  which  the  property  was  sold 
need  be  introduced;  that  intermediate  execu- 
tions need  not  be  offered.  Kane  f.  Doe,  9 
Sm.  &  M.  (Miss.)  387.  But  it  has  been 
held,  and  very  properly,  that  a  sheriff's  deed 
to  the  wife  under  execution  against  the  hus- 
band is  inadmissible  in  evidence  where  it  was 
not  contended  that  the  husband  ever  had 
title.  Finch  v.  Finch,  131  N.  C.  271,  42  S.  E. 
615. 

Upon  the  question  of  title  under  an  execu- 
tion sale  evidence  is  admissible  of  an  execu- 
tion, regular  on  its  face  (Wilson  v.  Camp- 
bell, 33  Ala.  249,  70  Am.  Dec.  586)  ;  that  the 
sheriff  had  the  execution  in  hand  at  the  time 
of  sale,  such  execution  having  been  lost 
(Ryan  v.  Martin,  91  N.  C.  464)  ;  of  copies 
of  the  writ,  execution,  and  officer's  return 
(Frazee  v.  Nelson,  179  Mass.  456,  61  N.  E. 
40,  88  Am.  St.  Rep.  391)  ;  of  a  copy  of  the 
records  of  an  execution,  officer's  return,  and 
of  the  town  clerk's  certificate  that  it  is  re- 

[VII,  C,  3,  d,  (II)] 


corded  (Otis  f.  Abel,  2  Root  (Conn.)  521); 
of  the  record  of  dispossess  proceedings  by  d<;- 
fendant  against  plaintiff,  as  against  the  de- 
fense of  a  subsequently  acquired  title,  and  to 
disprove  fraud  in  the  purchase,  when  plain- 
tiff alleged  an  agreement  by  defendant  to 
convey  the  lands  to  him  (Seylar  v.  Carson^ 
69  Pa.  St.  81)  ;  of  the  record  of  judgment 
and  proceedings  against  the  administrator, 
in  an  action  against  decedent  brought  before 
his  death  (Riland  v.  Eckert,  23  Pa.  St.  215)  ; 
of  a  certified  copy  of  the  record  of  the  board 
of  property  and  a  certified  draft  of  survey, 
where  defendant's  claims  under  the  sheriff's 
sale  to  show  that  defendant  had  claimed  the 
land  as  his  own  before  judgment  on  whirli 
sale  was  made  (Harper  r.  Farmers',  ftc  , 
Bank,  7  Watts  &  S.  (Pa.)  204);  or  tesll- 
mony  to  show  that  notices  were  seen  in  :i 
newspaper  and  posted  in  different  places  and 
that  the  witness  was  present  at  the  sale,  to 
aid  the  presumptive  evidence  of  the  deed  thot 
the  sheriff  had  performed  his  duty  (Clute  r. 
Emmerich,  21  Hun  (N.  Y.)  122)  ;  of  a  ten- 
ancy in  common  between  the  debtor  and  one 
admitted  to  defend  as  landlord  to  the  ten- 
ant, who  came  in  under  the  debtor  (Knox  i". 
Herod,  2  Pa.  St.  26)  ;  of  a  recital  in  a  mort- 
gage to  show  a  selection  of  a  homestead  of  a 
parcel  of  land  not  before  deeded,  as  the 
selection  is  made  by  acts  of  the  party  him- 
self; the  action  by  the  execution  purchaser,, 
being  resisted  by  the  debtor's  grantee  on  the 
ground  that  the  officer  levying  the  execution 
had  not  set  off  a  homestead  (Constantino 
First  Nat.  Bank  r.  Jacobs,  50  Mich.  340,  15 
N.  W.  500)  ;  to  rebut  a  levy  by  showing  thai" 
the  proceeds  of  a  sale  under  a  former  leA-y 
were  insufficient  to  satisfy  executions  upon 
older  judgments,  levied  at  the  same  time 
(Smith  f.  Doe,  10  Sm.  &  M.  (Miss.)  584)  ; 
and  of  what  was  said  by  the  sheriff  at  the 
time  of  the  sale  as  part  of  the  res  gestm 
(Grant  r.  Edwards,  86  N.  C.  513). 

Upon  questions  of  title  under  execution  sale 
evidence  is  inadmissible  of  executions  issued 
on  the  judgment  prior  to  the  one  under  wiiich 
the  sale  was  made,  unless  they  tend  to  prove 
satisfaction  of  the  judgment  or  title  in  de- 
fendant (Kane  v.  Doe,  9  Sm.  &  M.  (Miss.) 
387);  of  the  sheriff's  certificate  of  sale  which 
the  party  offering  admits  to  be  immaterial 
(Clute  V.  Emmerick,  12  Hun  (N.  Y.)  504). 
For  other  instances  of  evidence  held  inadmis- 
sible see  Williams  v.  Cooper,  124  Cal.  666,  57 
Pac.  577;  Burton  v.  Pond,  5  Day  (Conn.) 
160;  Miller  f.  Pence,  131  111.  122,  22  N.  E. 
817;  Johnson  v.  Turner,  (Md.  1891)  22  Atl.. 
1103;  King  v.  Manning,  20  N.  J.  L.  612;  Mc- 
Lean V.  Paul,  27  N.  C.  22;  Hill  v.  Meyers, 
43  Pa.  St.  170;  Mott  r.  Clark,  9  Pa.  St.'^399, 
49  Am.  Dec.  566;  Payne  Craft,  7  Watts 
&  S.  (Pa.)  458;  Leeds  f.  Bender,  6  Watts 
&  S.  (Pa.)  315;  Blythe  v.  McClintic,  7  Serg. 
&  R.  (Pa.)  341. 

82.  Hughes  v.  Watt,  26  Ark.  228  (by  show- 
ing the  falsity  of  the  recitals  therein)  ; 
Hutchinson  v.  Kelly,  10  Ark.  178  (by  show- 
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of  matters  showing  or  tending  to  show  the  invalidity  of  the  sale;^^  and  of  a  tax- 
gale  or  purcliase.^^ 

(ill)  By  Act  OF  Parties^^  —  (a)  P liblic  Lands  or  Grants.  In  ejectment, 
upon  tlie  question  of  title  to  public  lands,  deeds,^'^  patents,^'  or  copies  thereof,^^  dupli- 
cate receipts  of  the  receiver  of  public  moneys,^^  and  in  defendant's  behalf  a  sur- 
vey and  patent  made  subsequently  to  affirmance  of  property  in  plaintiff's  ancestor 
are  admissible.^^  The  following  evidence  has  also  been  held  admissible  :  A  draft 
by  the  deputy  surveyor,  found  among  the  official  papers  in  his  office;®^  corre- 
spondence between  the  surveyor-general  and  his  deputy  relating  to  the  land  for 
which  an  application  for  survey  has  been  made;^^  certified  copies  from  the 


ing  that  the  judgment  under  which  the  sale 
was  made  is  void)  ;  Warfield  v.  Woodward, 
4  Greene  (Iowa)  386  (that  the  deed  was 
executed  and  delivered  before  the  period  of 
redemption  has  expired). 

83.  St.  Bartholomew's  Church  v.  Wood,  61 
Pa.  St.  96.  As  for  instance  that  the  levy 
was  made  under  a  fieri  facias  after  its  re- 
turn-day (Maynard  r.  Moore,  76  N.  C.  158), 
that  execution  issued  on  a  satisfied  judgment 
(Weston  r.  Clark,  37  Mo.  568),  or  that  there 
was  a  fraudulent  combination  to  depress  the 
value  of  the  propertv  at  the  sale  (Smull  r. 
Jones,  6  Watts  &  S.  ^Pa.)  122). 

84.  Hitchcox  v..  Rawson,  14  Gratt.  (Va.) 
526,  holding  that  the  record  of  the  commis- 
sioner of  delinquent  lands  of  proceedings  for 
sale  was  prima  facie  evidence  at  least  of  the 
forfeiture  which  necessitated  the  sale,  and  as 
a  link  in  plaintiff's  chain  of  title. 

As  to  a  tax-sale  or  purchase  evidence  is  ad- 
missible of  a  tax  deed  to  show  that  land 
described  therein  was  the  property  of  the 
grantee  (Florence  Land,  etc.,  Co.  v.  Warren, 
91  Ala.  533.  9  So.  384)  ;  of  a  tax  deed  exe- 
cuted by  the  deputy  recorder  and  duly 
acknowledged  by  him  in  that  capacitv  (Davis 
r.  Living,  32  W.  Va.  174,  9  S.  E.  84)  ;  that 
defendant  claiming  under  such  deed  while 
acting  as  plaintiff's  agent  sold  wood  to  show 
that  he  had  money  to  pay  the  taxes  (Mc- 
]Mahon  v.  McGraw,  26  Wis.  614)  ;  and  a  deed 
executed  by  the  clerk  of  the  supervisors  to 
cure  defects  in  deeds  previously  issued  for 
lands  sold  to  the  county  for  taxes  (Wood- 
man r.  Clapp,  21  Wis.  350). 

As  to  a  tax-sale  or  purchase  evidence  is 
inadmissible  of  a  tax  deed  bearing  date  after 
sviit  commenced  (Pitkin  r.  Yaw,  13  111.  251), 
or  to  supplv  defects  in  a  tax  deed  void  on 
its  face  (Burden  v.  Cook,  124  Mo.  23,  27 
S.  W.  351;  Burden  v.  Taylor,  124  Mo.  12,  27 
S.  W.  349 ) .  So  evidence  is  admissible  of 
the  payment  of  taxes  by  the  owner  in  1795, 
to  aid  proof  of  the  payment  of  taxes  in  1817, 
for  non-payment  of  which  the  land  was  sold. 
Ankeny  v.  Albright,  20  Pa.  St.  157. 

Where  plaintiff  redeems  land  from  a  tax- 
sale  in  one  county  official  maps  thereof  are 
admissible  where  the  land  is  claimed  to  lie 
in  different  counties.  Conover  v.  Russ,  29 
Fla.  338,  10  So.  585. 

85.  See  supra,  VII,  C,  3,  a,  b. 

86.  Bivins  r.  Vinzant,  15  Ga.  521;  Rogers 
r.  White,  68  Mich.  10,  35  N.  W.  799 ;  Morgan 
r.  Curtenius.  17  Fed.  Cas.  No.  9,799,  4  Mc- 
Lean 366  [affirmed  in  20  How.  1,  15  L.  ed. 
823]. 


Deed  executed  after  the  commencement  of 
suit,  reciting  that  it  was  given  to  enable  a 
debt  to  be  paid,  is  admissible.  Hoover  v. 
Gonzalus,  11  Serg.  &  R.  (Pa.)  314. 

87.  Fenwick  r.  Gill,  38  Mo.  510,  holding 
that  a  patent  is  admissible,  even  though  de- 
fective in  description,  where  it  contains 
enough  to  ascertain  the  land. 

Patent  dated  after  demise  laid  is  admissi- 
ble. McCraven  v.  Doe,  23  Miss.  100.  See 
also  Winn  v.  Cole,  Walk.  (Miss.)  119. 

Patent  with  a  marginal  entry  stating  it  to 
be  void  and  that  another  patent  had  issued 
is  admissible.  Maxwell  v.  Lloyd,  1  Harr.  & 
M.  (Md.)  212. 

Patent  and  patent  certificate  issued  after 
action  is  commenced  is  inadmissible.  Lauris- 
sini  v.  Doe,  25  Miss.  177,  57  Am.  Dec.  200. 
So  a  patent  certificate  to  plaintiff's  legal 
representatives  without  other  evidence  should 
be  also  excluded.  Mattingly  v.  Hayden,  1 
Mo.  439. 

88.  Carter  v.  Edwards,  88  Va.  205,  13  S.  E. 
352. 

89.  Birdwell  v.  Bowlinger,  5  Port.  (Ala.) 
86.    But  see  supra,  11,  C,  7. 

90.  O'Hara  v.  Richardson,  46  Pa.  St.  385. 
United  States  surveys  confirmed  by  the 

recorder  as  against  persons  claiming  title 
prior  to  the  act  of  May  26,  1824,  are  admis- 
sible. Milburn  v.  Carpenter,  28  Mo.  523 ;  Mil- 
burn  V.  Hardy,  28  Mo.  514. 

Survey  of  a  tract  near  the  tract  in  dispute 
is  evidence  that  the  deputy  surveyor  was  in 
the  neighborhood  about  the  time  at  which 
the  party  offering  it  alleges  his  own  survey 
to  have  been  made.  Hoover  v.  Gonzalus,  11 
Serg.  &  R.  (Pa.)  314. 

Evidence  of  the  entering  a  caveat  against 
a  survey,  by  plaintiff's  grantor  may  be  given, 
and  that  he  had  been  vigilant  in  prosecuting 
his  claim.  Hoover  r.  Gonzalus,  11  Serg.  & 
R.  (Pa.)  314. 

91.  Hoover  r.  Gonzalus,  11  Serg.  &  R. 
(Pa.)  314. 

Draft  drawn  by  the  former  owner  of  the 
warrants  under  which  plaintiff  claims,  show- 
ing the  land  claimed  and  excluding  that  in 
dispute,  is  admissible.  Gratz  v.  Beates,  45 
Pa.  St.  495. 

Plat  of  a  survey  of  the  town  where  the 
land  is  located  is  inadmissible  to  prove  that 
certain  subdivisions  are  swamp  or  overflowed 
lands  in  an  action  by  a  patentee  as  of  swamp 
or  overflowed  land  against  a  preemption 
claimant.    Robinson  r.  Forrest,  29  Cal.  317. 

92.  Ewing  r.  McKnight,  1  Serg.  &  R. 
(Pa.)  128. 
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registry  of  claims  proved,  or  from  the  registry  of  confirmation  or  list  of  claims 
proved,  or  of  an  official  survey  by  the  surveyor-general,  or  a  certificate  of  con- 
firmation issued  by  the  recorder  upon  such  survey ;  a  recovery  by  plaintiff  of 
adjacent  lands  against  strangers,  he  being  required  to  otherwise  establish  his 
title  and  testimony  by  which  defendant  offers  to  establish  in  part  his  pre- 
emption right  should  not  be  rejected  because  such  offer  does  not  embrace  every 
fact  necessary  to  establish  the  defense.^^  A  deed  or  patent  is,  however,  subject 
to  impeachment.^^  And  the  title  under  a  patent  may  be  controverted  by  one  who 
claims  under  an  imperfect  title  depending  on  a  settlement,  warrant,  or  location 
without  a  patent,  and  then  the  question  will  be  to  whom  the  patent  ought  to  have 
been  granted  by  the  land-office.^^  Parol  evidence  may  also  be  given  to  ascertain 
the  true  grantee  of  lands,  when  permitted  by  statute  in  case  of  a  mistake  in  the 
ojrant.^^  And  the  presumption  that  a  warrant  belongs  to  the  warrantee  named 
therein  may  be  rebutted.*^^  But  in  case  of  a  preemption  patent  it  cannot  be 
shown  that  lands  were  not  open  to  settlement,  but  were  swamp  or  overflowed 
lands.^  Nor  can  it  be  shown  that  a  certain  person  was  entry  taker  and  that  he 
failed  to  make  his  entry  as  required  by  statute.^  Evidence  is  also  inadmissible  to 
show  that  plaintiff  is  not  within  the  provisions  of  the  preemption  law  under 
which  he  claims  ;^  that  land  deeded  by  the  government  had  been  assigned  twenty- 
nine  years  before  to  another  person ;  ^  that  the  land  was  witliin  the  exterior 
boundaries  of  a  Mexican  grant  and  not  subject  to  homestead  entr}^ ;  ^  and  in  an 
action  of  ejectment  involving  the  identity  of  the  patentee  a  witness  who  cannot 
identify  the  land  in  dispute  with  that  he  was  on  when  he  had  a  conversation  with 
the  occupant  as  to  who  selected  the  latter  parcel  cannor  testify  to  such  conversa- 
tion in  the  absence  of  evidence  of  the  identity  of  the  two  parcels.^ 

(b)  Gift  and  Partition?    Evidence  is  admissible  of  a  gift^  and  of  a  partition 


93.  Clark      Hammerle,  36  Mo.  620. 

Certified  copy  of  public  surveys  is  admissi- 
ble. Hannibal,  etc.,  R.  Co.  f.  Moore,  37  Mo. 
338. 

Evidence  is  inadmissible  of  certificates  of 

the  recorder  of  land  titles  prior  to  the  act 
of  May  26,  1824  (Primm  v.  Haren,  27  Mo. 
205 ) ,  or  of  a  certificate  of  the  United  States 
register  of  the  location  of  lands  by  plain- 
tiff's grantor  as  agent  of  the  state  (Slaughter 
V,  Fowler,  44  Cal.  195). 

Evidence  showing  a  right  to  certificate  of 
confirmation  is  as  good  evidence  as  the  cer- 
tificate itself.    Biehler  v.  Coonce,  9  Mo.  347. 

94.  Towle  t/.  Palmer,  1  Abb.  Pr.  N.  S. 
(N.  Y.)  81. 

95.  Tyler  v.  Green,  28  Cal.  406,  87  Am. 
Dec.  130. 

96.  Allen  v.  Robinson,  3  Bibb  (Ky.)  326; 
Sherman  v.  Buick,  93  U.  S.  209,  23  L.  ed. 
849. 

Grant  issued  on  a  forged  certificate  may  be 

shown.  Boreing  v.  Singery,  4  Harr.  &  M. 
(Md.)  398,  2  Harr.  &  J.  (Md.)  455. 

97.  Hoover  Ti.  Gonzalus,  it  Serg.  &  R. 
(Pa.)  314;  Gonzalus  v.  Hoover,  6  Serg.  &  R. 
(Pa.)  118. 

Evidence  to  impeach  plaintiff's  title  by 
showing  that  a  preemption  ought  not  to  have 
been  allowed  or  that  other  persons  have  su- 
perior or  equitable  claims  is  inadmissible. 
Rector  v.  Gaines,  19  Ark.  70. 

98.  Sykes  v.  McRory,  32  Ga.  348,  as  to 
lands  acquired  by  state  lotteries. 

Patent  cannot  be  impeached  by  parol.  Gal- 
lipot f.  Manlove,  2  111.  156. 

[VII,  C,  3,  d,  (III),  (A)] 


99.  Campbell  v.  Galbreath,  1  Watts  (Pa.) 
70. 

1.  Ehrhardt  v.  Hogaboom,  115  U.  S.  67.  5 
S.  Ct.  1157,  29  L.  ed.  346. 

Oral  testimony  to  show  that  the  land  is 
not  swamp  or  overflowed  land  is  admissible 
as  against  defendant  claiming  under  a  patent 
of  land  as  such,  plaintiff  claiming  under  a. 
title  from  the  United  States.  Thornton  t. 
Thompson,  28  Cal.  602. 

2.  Tyrrell  v.  Mooney,  5  N.  C.  401. 

3.  Sweeptzer  %.  Gaines,  19  Ark.  96. 

4.  Scott  V.  Detroit  Young  Men's  Soc,  1 
Dougl.  (Mich.)  119. 

5.  Grant  v.  Oliver,  91  Cal.  158,  27  Pac. 
596,  861. 

6.  Brown  Quinland,  75  Mich.  289,  42 
N.  W.  940. 

7.  Admissibility  of  deeds,  leases,  etc.,  see 
swpra,  VII,  C,  3,  d,  (iii),  (a). 

8.  Allison  V.  Burns,  107  Pa.  St.  50,  where 
there  was  also  a  taking  possession,  improve- 
ments, and  continued  uninterrupted  posses- 
sion in  this  case. 

Where  a  gift  is  accompanied  by  immediate 
possession,  a  bill  of  sale  made  subsequent  to 
gift  is  not  competent  evidence  to  defeat  such 
title  or  right.  Turner  v.  Gonzales,  (Indian 
Terr.  1901)  64  S.  W.  565. 

Whether  or  not  a  parol  transfer  or  gift  of 
land  was  sufficient  under  the  civil  law  in 
force  in  New  Mexico  in  1868,  title  to  land 
cannot  be  established  by  loose  parol  state- 
ments, without  identification,  delimitation 
of  boundaries,  or  delivery  of  possession.  Max- 
well Land-Grant  Co.  ?*.  Dawson,  151  U.  S. 
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or  division  by  cotenants  or  heirs  to  prove  title  to  plaintiff  in  the  action  of 
ejectment.^ 

(c)  Devise.  A  will  is  admissible,  although  it  contains  no  description  of  the 
land  but  disposes  of  the  estate  as  an  entirety. And  defendants  may  offer  a  will 
in  evidence/^  or  it  may  be  admitted  in  rebuttal.^^ 

4.  Of  Facts  Judicially  Noticed.  Public  statutes  and  grants  may  be  read  in 
evidence  where  they  constitute  the  title  papers  of  either  party  in  ejectment,  and 
it  is  not  error  to  read  them  to  the  jury,  since  it  is  permissible  to  prove  any  fact 
that  is  judicially  known. 

5.  Possession  of  Defendant  and  Ouster.  Plaintiff  may  put  in  evidence  the 
deeds  under  which  defendant  claims  to  prove  the  nature  of  the  ouster ;  and  as 
tending  to  prove  ouster  the  acts  of  defendant  in  insisting  upon  the  actual  and 
exclusive  possession  of  the  entire  premises,  even  though  he  was  informed  that 
plaintiffs  claimed  an  undivided  interest  in  the  land,  are  competent. And  defend- 
ant may  prove  his  own  act  of  taking  possession, and  his  acts  of  exclusive  char- 
acter to  sustain  his  allegation  of  possession. Defendant's  possession  and  the 
character  thereof  may  also  be  shown  by  deeds  under  vviiicli  he  entered ;    by  a 


r,86,  U  S.  Ct.  458,  38  L.  ed.  279  [reversing  7 
N.  M.  133,  34  Pac.  191]. 

Payment  of  taxes  by  alleged  donor's  estate 
after  defendant  took  possession  and  non-pay- 
ment of  taxes  by  alleged  donee  may  be  shown. 
Allen  V.  Mansfield,  108  Mo.  343,  18  S.  W.  901. 

9.  Hancock  v.  Lopez,  53  Cal.  362;  Nichols 
v.  Nichols,  133  Pa.  St.  438,  19  Atl.  422,  149 
Pa.  St.  172,  24  Atl.  194 ;  Mellon  r.  Reed,  123 
Pa.  St.  1,  15  Atl.  906. 

Particular  instances. — Where  amicable  par- 
tition is  alleged  by  defendant  he  may  give  in 
evidence  a  release  by  other  parties  to  the  par- 
tition. Calhoun  v.  Hays,  8  Watts  &  S.  ( Pa. ) 
127,  42  Am.  Dec.  275.  If  parol  partition  is 
set  up  after  waiver  of  the  will  it  operates  to 
vest  the  title  in  the  heir  which  title  cannot  be 
divested  by  parol.  Jackson  v.  Vosburgh,  9 
Johns.  (N.  Y.)  270,  6  Am.  Dec.  276.  And 
a  bond  conditioned  to  abide  by  division,  the 
bond  having  been  executed  about  fifty  years 
before  suit,  was  admitted  where  defendant 
claimed  under  the  obligor.  Dale  v.  Fassett, 
3  Harr.  &  J.  (Md.)  119.  So  acts  not  amount- 
ing to  a  formal  partition  may  be  proven. 
Nutwell  r.  Tongue,  22  Md.  419.  But  evidence 
of  an  understanding  at  the  time  of  a  division 
amongst  testator's  children  that  if  any  of 
them  should  be  dissatisfied  with  the  portion 
that  fell  to  them  some  one  of  the  other  chil- 
dren would  exchange  Avith  the  dissatisfied 
party  is  properly  excluded  as  not  amounting 
to  a  contract.  Crawley  v.  Blackman,  81  Ga. 
775,  8  S.  E.  533. 

10.  Tripp  r.  Fausett,  94  Ga.  330,  21  S.  E. 
572.  And  see  Hart  v.  Williams,  189  Pa.  St. 
31,  41  Atl.  983 ;  Criswell  v.  Altemus,  7  Watts 
(Pa.)  565. 

Papers  may  be  read  in  evidence  relating  to 
the  land,  although  part  of  the  testator's  in- 
terest accrued  after  making  the  will.  Burke 
V.  Young,  2  Serg.  &  R.  (Pa.)  383. 

Will  is  inadmissible  where  it  makes  no  ref- 
erence to,  and  does  not  appear  to  have  any 
connection  with,  the  land  in  dispute  (Blakey 
p.  Morris,  89  Va.  717,  17  S.  E.  126)  ;  where 
it  has  not  been  legally  established  (Swazey 


i\  Blackman,  8  Ohio  5;  Osborne  v.  Leak,  89 
N.  C.  433.  And  see  Smith  v.  Shackleford,  » 
Dana  (Ky.)  452;  Reno  v.  Blackburn,  72 
S.  W.  775,  24  Ky.  L.  Rep.  1976;  Rothschild 
V.  Hatch,  54  Miss.  554.  But  compare  Thomas 

Ayres,  13  N.  J.  L.  153)  ;  or  where  there  is 
nothing  to  show  its  date  or  whether  the^ 
property  had  been  acquired  before  or  after 
its  execution  (Reeves  v.  Low,  8  App.  Cas. 
(D.  C.)  105). 

Evidence  of  waiver  of  the  provisions  of  a 
will  should  be  received.  Giiman  v.  Oilman, 
111  N.  Y.  265,  18  N.  E.  849  [reversing  I 
N.  Y.  St.  567]. 

Possession  of  a  widow  based  on  what  she 
believes  her  husband's  will,  coupled  with  ad- 
verse possession  for  fifteen  years,  perfects 
her  title  as  adverse  to  heirs.  Reno  v.  Black- 
burn, 72  S.  W.  775,  24  Ky.  L.  Rep.  1976. 

11.  Kirkpatrick  v.  Heydrick,  161  Pa.  St, 
447,  29  Atl.  4. 

12.  Gardner  v.  Granniss,  57  Ga.  539. 

13.  Mobile  Transp.  Co.  v.  Mobile,  128  Ala. 
335,  30  So.  645,  86  Am.  St.  Rep.  143,  64 
L.  R.  A.  333. 

14.  Steinfeld  v.  Ross,  (Ariz.  1898)  53  Pac. 
494. 

15.  Bailey  v.  Bailey,  36  Mich.  181. 

Acts  of  a  county  in  employing  a  person  aa 
its  agent  to  keep  the  fences  in  repair  tends 
to  show  the  possession  of  the  county  in  eject- 
ment against  it  for  land  claimed  by  it  tc^ 
have  been  dedicated  for  public  use.  Barry  v. 
Sonoma  County,  43  Cal.  217. 

Evidence  that  defendant  had  torn  dowa 
plaintiff's  house  in  part  is  important  on  the 
question  of  ouster.  Gray  v.  Dixon,  74  CaL 
508,  16  Pac.  305. 

16.  Hood  V.  Hood,  2  Grant  (Pa.)  229. 

17.  Lucas  V.  Richardson,  68  Cal.  618,  10 
Pac.  183. 

18.  McMinn  v.  Mayes,  4  Cal.  209;  McAu- 
lay  V.  Earnhart,  46  N.  C.  502. 

Deed  may  be  rejected  when  offered  merely 
to  prove  the  extent  of  defendant's  possession. 
Million  V.  Riley,  1  Dana  (Ky.)  359,  25  Am. 
Dec.  149. 
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bond  for  a  title,^^  or  by  an  agreement  which  estabUshes  only  an  equitable  estate  ;^ 
and  by  parol  evidence.^^  Again  record  evidence  is  admissible  to  show  the  date 
when  defendant  was  placed  in  possession.^^  And  in  ejectment  against  several 
proof  of  what  portion  was  occupied  by  one  may  be  given.^'^  It  may  also  be 
shown,  in  ejectment  to  recover  from  a  tenant,  that  defendant  had  continued  in  thc- 
occupancy  of  the  land  and  was  withholding  possession.^*  But  a  judgment  of 
forcible  entry  and  detainer  brought  by  a  tenant  of  plaintiff  in  ejectment  against 
defendant  is  inadmissible  to  show  actual  possession  in  defendant  at  that  time.^^ 

D.  Weight  and  Sufficiency  of —  l.  Prima  Facie  Case  and  Preponderance  of 
Evidence  Generally.  Plaintiff  in  order  to  authorize  a  recovery  must  establish  his 
€ase  by  a  preponderance  of  evidence,^*^  or  to  the  reasonable  satisfaction  of  the 
jury  ;  and  by  a  parity  of  reasoning  defendant's  evidence  need  not  preponderate 
to  authorize  a  recovery  by  him,  but  it  is  sufficient  if  it  be  equipoised.^^  Ordinarily 
plaintiff  may  recover  upon  showing  a  prima  facie  case,^^  but  a  verdict  for  plain- 
tiff is  not  warranted  where  the  evidence  fails  to  show  either  title  to  the  premises, 
or  prior  possession  or  right  thereto,  or  that  defendant's  possession  is  that  of  a 
mere  wrong-doer.^  Nor  can  plaintiff  recover  wdiere  his  case  is  completely  met 
by  conveyances  showing  title  out  of  him  into  defendant.^^  In  order  to  defeat  an 
ejectment  by  showing  outstanding  title  in  a  stranger  such  title  must  be  clearly 
established.^^    If  an  equitable  defense  is  relied  on  it  must  be  distinctly  proved.'^^ 

2.  Identity  and  Description  of  Property.    Primarily  the  evidence  must  suf- 


19.  Harle  r.  McCoy,  7  J.  J.  Marsh.  (Ky.) 
318,  23  Am.  Dec.  407. 

20.  Laff erty  v.  Whitesides,  1  Swan "  ( Tenn. ) 
123. 

21.  Van  Rensselaer  v.  Vickery,  3  Lans. 
(N.  Y.)  57;  Hurd  y.  Tuttle,  2  D.  Chipm. 
(Vt.)  43. 

22.  Lewis  v.  Watson,  98  Ala.  479,  13  So. 
.670,  39  Am.  St.  Rep.  82,  22  L.  R.  A.  297. 

23.  Ellis  f.  Janes,  10  Cal.  456. 

24.  McKissick  f.  Ashby,  98  Cal.  422,  33 
Pac.  729. 

25.  Davis  v.  Perley,  30  Cal.  630. 

26.  Rittmaster  v.  Brisbane,  19  Colo.  371, 
35  Pac.  736;  Robinson  v.  Nail,  2  Indian 
Terr.  509,  52  S.  W.  49;  Patterson  r.  Hansel, 

4  Bush  (Ky.)  654;  Page  v.  Simpson,  188  Pa. 
St.  393,  41  Atl.  638. 

Exclusion  of  reasonable  doubt. —  It  is  de- 
cided in  certain  cases  that  the  evidence  must 
be  so  cogent  and  satisfactory  as  to  exclude  a 
reasonable  doubt.  Goodin  v.  Goodin,  172  Mo. 
40,  72  S.  W.  502.  Thus  it  has  been  held  tnat 
in  all  ejectments  brought  on  account  of  dis- 
puted boundaries  plaintiff  has  to  show  be- 
yond any  reasonable  doubt  that  he  is  entitled 
to  some  land  at  least  of  which  defendant 
is  in  possession.  Doe  v.  Jones,  7  U.  C.  Q.  B. 
385.  And  see  Babaun  r.  Lauson,  27  U.  C. 
Q.  B.  399.  And  in  case  of  escheat  the  evi- 
dence must  exclude  all  reasonable  doubt  that 
the  tenant  whose  lands  are  claimed  as  es- 
cheated died  without  heirs.    Jackson  v.  Etz, 

5  Cow.  (N.  Y.)  314. 

27.  Edmondson  v.  Anniston  City  Land  Co., 
128  Ala.  589,  29  So.  596. 

28.  Wall  V.  Hill,  1  B.  Mon.  (Ky.)  290,  36 
Am.  Dec.  578.  And  see  Steed  v.  Knowles,  97 
Ala.  573,  12  So.  75. 

29.  Eames  r.  McGregor,  43  Mich.  313,  5 
N.  W.  408;  Simmons  v.  Minick,  12  Nebr. 
.536,  11  N.  W.  849;  Jones  v.  Bland,  116  Pa. 
;St.  190,  9  Atl.  275.    And  see  Jandon  i\  Mc- 
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Dowell,  56  111.  53;  Clason  r.  Baldwin,  152 
N.  Y.  204,  46  N.  E.  322  [affirming  68  Hun 
404,  23  N.  Y.  Suppl.  50]  ;  Covert  r.  Robin- 
son, 24  U.  C.  Q.  B.  282;  Eccles  v.  Paterson, 
22  U.  C.  Q.  B.  167. 

Where  plaintiff  proves  a  common  source  and 
shows  an  older  title  he  makes  out  a  prima 
facie  case  entitling  him  to  recover  unless  de- 
fendant, not  being  estopped,  can  show  that 
he  claims  under  another  and  different  title. 
Anderson  v.  Reid,  10  App.  Cas.  (D.  C.)  426. 

Prima  facie  title  does  not  as  a  matter  of 
law  entitle  plaintiff  to  recover  submerged 
lands  appurtenant  to  shore  land  the  title  to 
which  has  been  divested  out  of  the  owner  by 
adverse  possession.  Illinois  Steel  Co.  i\ 
Pilot,  109  Wis.  418,  84  N.  W\  855,  85  N.  W. 
402,  83  Am.  St.  Rep.  905. 

30.  Hitch  V.  Robinson,  73  Ga.  140. 

Requested  instruction  that  "  plaintiffs,  hav- 
ing shown  only  a  paper  title  in  this  case, 
without  possession  in  them,  or  any  one  un- 
der whom  they  claim,  are  not  entitled  to 
recover "  is  properly  refused^  where  it  is 
stipulated  that  the  persons  under  whom 
plaintiffs  claim  title  by  a  series  of  convey- 
ances were  the  owners  of  the  land  and  were 
seized  thereof  for  the  purposes  of  partition. 
Bunting  v.  Lutz,  132  Pa.  St.  192,  19  Atl.  53. 

31.  Lytic  V.  Anchor  Duck  Mills,  117  Ga. 
869,  45  S.  E.  271. 

Outstanding  title  must  sufficiently  appear 
to  have  been  available  at  the  time  of  the 
commencement  of  suit  in  order  to  constitute 
a  defect  in  plaintiff's  deraignment  of  title. 
Baum  V.  Roper,  132  Cal.  42,  64  Pac.  128. 

32.  Braintree  f.  Battles,  6  Vt.  395. 

33.  McCauley  v.  Fulton,  44  Cal.  355;  Wil- 
liams V.  Milligan,  183  Pa.  St.  386,  38  Atl. 
1015.  And  see  Wylie  v.  Mansley,  132  Pa.  St. 
65,  18  Atl.  1092;  Hoover  v.  Hoover,  (Pa. 
1888)  12  Atl.  276;  Edwards  v.  Morgan,  100 
Pa.  St.  330. 


EJECTMENT 


[15  Cyc]  145 


:ficientlj  identify  the  land  as  that  sued  for,^  or  the  identification  must  be  such  that 
.a  competent  surveyor  could  locate  the  land.^^  Evidence  as  to  location  must  not 
be  of  that  indefinite  character  which  permits  the  court  or  jury  to  reach  a  deter- 
mination only  by  way  of  speculation.^^  A  lyrima  facie  case  will,  however,  be 
established  where  the  boundaries  are  such  tliat  the  courts  will  take  judicial 
notice  thereof,  and  this  is  coupled  with  other  facts  in  evidence.^'  Surveys  are 
not  required  in  all  cases  and  the  land  may  be  located  by  any  other  competent 
^vidence.^  And  physical  situation  may  be  such  as  to  prevail  over  plats  and  sur- 
veys.^^  If  a  mistake  in  the  original  survey  is  alleged,  evidence  that  the  boundaries 
liave  been  defined  for  more  than  twenty  years  by  physical  objects  is  sufficient  to 
warrant  submitting  the  case  to  the  jury.'^^  If  the  description  of  the  land  in  the 
deed  corresponds  substantially  with  that  sued  for  it  is  sufficient  proof  of  identity,'^^ 
and  this  is  so  where  the  instrument  describes  the  land  and  also  refers  to  that  by 
which  the  description  can  be  made  certain."^^  Again  use  and  occupancy  of  con- 
tiguous property  without  disturbance  for  a  time  long  enough  to  show  that  the 
•owners  knew  their  boundary  line  will  be  sufficient  evidence  of  an  agreement  to 
vcstablish  such  line  and  to  preclude  the  parties  from  thereafter  disputing  it.*^ 

3.  Title  and  Right  of  Possession  —  a.  In  General.  Plaintiff  is  entitled  to 
recover  upon  an  agreement  in  writing  acknow^ledging  ownership  in  lands,  where 
the  title  of  ownership  is  set  forth  in  the  instrument  and  the  existence  and  loss  of 
the  primordial  title  is  shown. So  in  ejectment  brought  against  defendant  in 
iexecution  by  the  lessee  of  the  vendee  of  the  purchaser  at  the  execution,  plaintiff 
will  be  entitled  to  recover  on  evidence  of  title  in  plaintiff's  lessor  before  the 
demise,  although  in  the  declaration  the  demise  is  laid  in  blank,"*^  and  affidavits 
founded  on  conversations  with  the  parties  and  an  examination  of  deeds  of  record 
are  sufficient  to  show  that  tlie  parties  claim  title  from  a  common  source.^^  If, 
liowever,  the  testimony  is  sufficient  to  sustain  a  finding  that  plaintiff's  lessor  was 


34.  Brown  r.  King,  107  X.  C.  313,  12  S.  E. 
137;  Webster  r.  Harris,  (Tenn.  Sup.  1902) 
m  S.  W.  782,  59  L.  R.  A.  324;  Tellico  Mfg. 
Co.  V.  Mitchell,  (Tenn.  Sup.  1886)  1  S.  W. 
514.  And  see  Stalford  v.  Goldring,  197  111. 
156,  64  N.  E.  395;  Agnew  v.  Perry,  120  111. 
655,  12  N.  E.  70. 

So  far  as  the  exterior  boundaries  are  con- 
cerned plaintiff  in  order  to  recover  must  iden- 
tify the  land  claimed.  Miller  r.  Holt,  47 
W.  Va.  7,  34  S.  E.  956 ;  Holly  River  Coal  Co. 
V.  Howell,  36  W.  Va.  489,  15  S.  E.  214. 

If  lands  described  in  the  deed  and  in  the 
declaration  do  not  vary  plaintiff  need  only 
show  the  identity  of  the  lands  with  those 
possessed  by  defendant.  Wilkerson  r.  Moulder, 
15  Mo.  609. 

If  recovery  of  one  room  is  sought  evidence 
must  designate  which  room.  Sanford  v.  Her- 
ron,  161  Mo.  176,  61  S.  W.  839.  84  Am.  St. 
Rep.  703. 

Plaintiff  must  satisfactorily  prove  the  loca- 
tion of  the  land  where  his  title  rests  upon 
that  of  another  person  through  whom  he 
claims.  Pinkerton  v.  Ledoux,  3  N.  M.  252, 
5  Pac.  721. 

35.  Lane  v.  Abbott,  23  Nebr.  489,  37  N.  W. 
82. 

36.  Jarvis  v.  Lynch,  157  N.  Y.  445,  52 
N.  E.  657  [affirming  91  Hun  349,  36  N.  Y. 
iSuppl.  220]. 

37.  McMaster  v.  Morse,  18  Utah  21,  55 
Pac.  70. 

38.  Patterson  r.  Crenshaw,  32  S.  C.  534,  11 
S.  E.  390. 

[10] 


39.  Illinois  Steel  Co.  v.  Bilot,  109  Wis.  418, 
84  N.  W.  855,  85  w.  402,  83  Am.  St.  Rep. 
905. 

40.  Diehl  f.  Zanger,  39  Mich.  601. 

Separate  drafts  of  surveys  are  evidence  su- 
perior to  connected  drafts  in  case  of  any  dis- 
crepancy between  them,  but  both  are  in  evi- 
dence on  the  question  of  location.  Gratz  v. 
Beates.  45  Pa.  St.  495. 

41.  Rand  v.  Skillin,  63  Me.  103. 

Where  description  of  land  in  the  declara- 
tion and  in  the  title  paper  apparently  conflict 
it  is  error  to  instruct  the  jury  that  they 
'•  may  correct  errors  in  the  calls  of  the  decla- 
ration by  the  proof,  in  the  same  way  that  a 
grant  may  be  corrected  by  reference  to  the 
plat  and  certificate."  Pyatt  v.  Gallaher,  3 
Lea  (Tenn.)  289. 

42.  Newman  v.  Virginia,  etc.,  Steel,  etc., 
Co.,  80  Fed.  228,  25  C.  C.  A.  382. 

43.  Brummell  v.  Harris,  148  Mo.  430,  50 
S.  W.  93. 

44.  Kittridge  v.  Cane,  22  La.  Ann.  519. 

45.  Snowdon  v.  McKinney,  7  B.  Mon. 
(Ky. )  258,  holding  that,  commencement  of 
the  lessor's  title  being  shown,  if  the  date  of 
the  demise  is  to  be  fixed  by  construction,  that 
construction  will  be  most  reasonable  which 
fixes  it  at  a  period  when  the  title  would  have 
authorized  the  demise  to  be  made. 

46.  Hartshorn  v.  Dawson,  79  111.  108. 

A  claim  that  the  parties  have  a  common 
grantor  is  not  shown  by  evidence  that  de- 
fendant had  in  his  possession  a  chain  of  title 
to  the  premises  in  dispute,  a  link  of  which 
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dead  at  the  time  the  action  was  brouglit  tlie  right  to  recover  on  the  demise  is 
defeated/^ 

b.  Ownership  of  Several  Lots  or  of  Undivided  Interest.  One  of  several  lots 
may  be  recovered  where  the  evidence  is  sufficient  to  show  tlie  ownersiiip  of 
tliat  one,  but  is  insufficient  to  show  ownership  of  the  others.^^  But  if  plaintiff 
claims  an  undivided  interest  he  must  not  only  show  his  interest,  but  he  must  also 
definitely  and  specifically  show  the  quantum  thereof ;  and  tliis  rule  applies 
where  plaintiffs  are  tenants  in  common.^^ 

c.  Judgments,  Decrees,  Records,  and  Abstracts  of  Title.  While  no  right  is 
definitely  determined  by  a  judgment  in  ejectment,^^  yet  when  a  party  enters 
under  such  a  judgment  and  then  conveys  to  a  third  person  for  a  valuable  con- 
sideration, who  enters  under  his  deed,  such  entry  and  possession  afford  prima 
facie  evidence  of  right.^^  So  an  award  may  be  sufficient  evidence  of  title  to 
support  or  defeat  ejectm-ent.^^  And  decrees  confirming  title  in  one,  coupled  with 
a  deed,  will  make  a  complete  title  and  a  title  is  sufficiently  proved  by  an 
enrolled  decree  and  conveyance  thereunder  without  introducing  the  proceedings 
previous  to  the  decree.^^  In  case  a  certified  copy  of  a  record  of  a  former  action 
is  competent  evidence,  and  defendant  offers  no  evidence,  it  is  sufficient  if 
rendered  upon  the  issues  to  constitute  an  estoppel.^^  If  records  are  shown  to  have 
been  destroyed  and  copies  thereof  are  relied  on  they  need  not  contain  all  the 
entries,  but  only  those  necessary  to  establish  the  chain  of  title.'^'''  But  mere 
abstracts  of  title  are  insufficient  where  they  are  unintelligible  without  other 
proof.^^ 

d.  Title  by  Descent.  If  plaintiff  claims  by  descent  it  is  sufficient  for  him  in 
the  first  instance  to  prove  his  heirship,  and  that  the  ancestor  from  whom  he 
derived  title  was  the  person  last  seized  of  the  premises.'^^    There  must,  however. 


was  a  conveyance  from  the  person  claimed 
by  plaintiff  to  be  the  common  grantor,  Mc- 
Connell  v.  Cherokee  Min.  Co.,  114  Ga.  84,  39 
S.  E.  941. 

47.  Watson  v.  Tindal,  24  Ga.  494,  71  Am. 
Dec.  142. 

48.  Baxter  v.  Newell,  88  Minn.  110,  92 
N.  W.  525.  And  see  Morgan  v.  Patton,  4 
T.  B.  Mon.  (Ky.)  453. 

49.  Parrott  f.  Dyer,  105  Ga.  93,  31  S.  E. 
417. 

50.  Doe  V.  King,  6  Exch.  791,  20  L.  J. 
Exch.  301,  2  L.  M.  &  P.  493. 

If  evidence  shows  tenancy  in  common  a 

judgment  will  be  unsupported  which  allows 
a  recovery  of  an  undivided  proportionate 
part,  instead  of  finding  such  a  tenancy  and 
letting  plaintiff  into  possession  thereof  as 
such.  Burgel  v.  Prisser,  89  Cal.  70,  20  Pac. 
787. 

51.  Jackson  v.  Diefendorf,  3  Johns.  (N.  Y.) 
269. 

52.  Jackson  v.  Eichtmyer,  13  Johns.  (N.  Y.) 
367.   And  see  infra,  VIII,  E,  4. 

Judgment  in  trespass  quare  clausum  fregit 
is  not  conclusive,  where  the  only  plea  is 
liherum  tenementum,  of  title  in  ejectment 
for  the  same  land  between  the  same  parties. 
Sabins  v.  McGhee,  36  Pa.  St.  453. 

Instruction  that  if  complaint  in  a  former 
suit  showed  that  defendant  in  the  ease  at  bar 
was  charged  therein  with  having  an  interest 
in  the  land  in  dispute  then  the  judgment 
was  conclusive  is  erroneous.  Warner  v.  Mul- 
lane,  23  Wis.  450. 

Plaintiff's  prayer  to  instruct  the  jury  that 
proceedings  in  a  former  ejectment  suit  offered 
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by  defendant  in  evidence  collaterally  do  not 
vest  any  title  in  defendant  is  not  too  general, 
as  every  point  on  which  the  former  decision 
was  demanded  must  be  assumed  to  have  been 
considered  and  determined  therein.  Walter 
V.  Alexander,  2  Gill  (Md.)  204. 

53.  Moore  v.  Helms,  74  Ala.  368. 

54.  Bradish  v.  Grant,  119  111.  606,  9  N.  E. 
332,  11  N.  E.  258. 

Where  the  right  to  impeach  a  deed  is  not 
involved  in  proceedings  in  partition,  such 
proceedings  not  being  appropriate  for  litiga- 
tion between  parties  in  respect  to  title,  the 
judgment  does  not  become  res  adjudicata  to 
prevent  impeaching  the  deed  in  ejectment. 
McCall  V.  Carpenter,  18  How.  (U.  S.)  297, 
15  L.  ed.  389. 

55.  Grebbin  v.  Davis,  2  A.  K.  Marsh.  (Ky.) 
16. 

Decree  declaring  conveyance  a  fraud,  when 
admissible,  is  sufficient  proof  of  the  fraud. 
McClennan  v.  Solomon,  23  Fla.  437,  2  So. 
825,  11  Am.  St.  Rep.  381. 

56.  Aiken  v.  Lyon,  127  N.  C.  171,  37  S.  E. 
199. 

57.  Glos  V.  Patterson,  195  111.  530,  63  N.  E. 
272. 

58.  Weeks  v.  Downing,  30  Mich.  4. 

59.  Jones  v.  Bland,  116  Pa.  St.  190,  9  AtL 
275.  See  also  Wood  v.  Haines,  72  Ga.  189; 
Brown  v.  Colson,  41  Ga.  42 ;  Roberts  v.  Fore- 
man, 22  Ga.  283. 

Proof  of  intestate's  dying  in  possession  is 
prima  facie  evidence  of  seizin  in  fee  and  suffi- 
cient unless  rebutted,  where  ejectment  is 
brought  by  administrator.  Carnall  r.  Wil- 
son, 21  Ark.  62,  76  Am.  Dec.  351. 
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l)c  some  proof  of  substantially  tlie  above  character  to  justify  a  recovery  by  plaiii- 
tilf.*^'^  Proof  that  defendant  claims  title  under  an  heir  of  plain tifi's  grantor  is 
sufficient  facie  evidence  of  common  source  to  maintain  plaintiff's  title  if 

otherwise  good.^^  It  is  also  held  that  the  evidence  of  a  plaintiff'  claiming  bj 
descent  should  exclude  every  possibility  of  title  in  another  in  the  line  of  descent.*'"' 
And  a  defendant  who  shows  ownership  and  occupation  by  a  remote  ancestor  aii<l 
possession  by  an  immediate  ancestor  and  conveyance  to  the  latter  may  recover.'^^ 

e.  Title  by  Purchase  —  (i)  In  General.  An  unlocated  land  certilicate 
coupled  with  other  evidence  will  support  the  presumption  of  a  sale.^^  And  if  the 
evidence  sufficiently  shows  a  fraudulent  sale  and  purchase  of  plaintiff's  lands  by 
one  in  a  confidential  relation,  there  being  no  element  of  estoppel,  plaintiff  is 
entitled  to  recover  the  premises  in  ejectment.''^ 

(ii)  Partition.  If  plaintiff  relies  upon  a  parol  partition  of  land  he  need  not 
estabhsh  the  same  by  as  great  a  degree  of  proof  as  is  required  in  case  of  a  parol 
sale.''*'  And  where  plaintiff's  proof  of  title  under  proper  proceedings  in  partition  is 
complete  and  defendant's  possession  is  admitted,  a  clear  right  to  recovery  is 
shown.^^  Again  if  a  release  of  a  part,  including  Txcarly  all  the  premises,  is  shown 
to  have  been  made  for  the  purpose  of  making  partition,  and  all  the  lots  of  the 
patent  are  held  agreeably  thereto,  and  no  outstanding  title  in  the  remaining  pat- 
entees appears,  perfect  title  to  the  whole  becomes  a  legal  inference.^^ 

(ill)  By  Operation  of  Law — (a)  Escheat.  An  escheat  grant  is  jpriino. 
facie  evidence  that  the  land  granted  was  liable  to  escheat  at  the  date  of  issuing 
the  escheat  vv^arrant  and  not  antecedently.*'^ 

(b)  Possession^  Prior  and  Adverse  Possession.  Possession  is  prima  facie 
proof  of  seizin  or  title as  against  those  who  are  unable  to  produce  any  better 


Deed  purporting  to  be  executed  by  heirs  is 

not  prima  facie  evidence  that  they  are  heirs 
of  the  patentee,  but  the  death  of  the  patentee 
and  their  relation  to  him  should  be  shown. 
Clevinger  v.  Hill,  4  Bibb  (Ky.)  498. 

Deed  to  plaintiff's  mother  of  a  life-estate, 
remainder  to  her  children,  possession  by  the 
mother,  and  evidence  that  plaintiff  was  the 
only  child  and  that  her  mother  was  dead 
makes  out  a  prima  facie  case.  McLendon  v. 
Horton,  95  Ga.  54,  22  S.  E.  45. 

That  decedent  died  intestate  and  that  chil- 
dren in  possession  are  his  heirs  is  shown 
prima  facie  by  a  record  issued  on  a  judgment 
against  decedent's  "  administrator."  McCor- 
mick  v.  Skelly,  201  Pa.  St.  184,  50  Atl.  765. 

Father's  possession  is  evidence  of  title  in 
the  heir,  and  a  widow  claiming,  where  chil- 
dren are  living,  must  connect  her  title  by 
right  with  that  of  her  husband  as  against 
defendant  heir.  Doe  v.  Barnard,  13  Q.  B. 
945,  13  Jur.  915,  18  L.  J.  Q.  B.  306,  66 
E.  C.  L.  945 ;  3  &  4  Wm.  IV,  c.  27,  §  34. 

60.  Brandenburg  v.  Seigfried,  75  Ind.  568. 
And  see  Enders  v.  Sternbergh,  52  Barb. 
(N.  Y.)  222;  Stockley  v.  Cissna,  119  Fed. 
812,  56  C.  C.  A.  324. 

Evidence  was  held  sufficient  to  justify  a 
finding  that  no  interest  was  taken  in  the 
land  as  the  owner's  heir.  Peniston  t*. 
Schlude,  171  Mo.  132,  71  S.  W.  146. 

61.  Stinnett  v.  House,  1  Tex.  Unrep.  Cas. 
484. 

62.  Posey  v.  Hanson,  10  App.  Cas.  (D.  C.) 
496. 

63.  Hawes  r.  Rucker,  94  Ala.  166,  10  So. 
85. 


64.  Lochridge  v.  Corbett,  31  Tex.  Civ.  App.. 
676,  73  S.  W.  96. 

65.  Roe  V.  Doe,  31  Ga.  544. 

66.  Howell  V.  Mellon,  189  Pa.  St.  169,  42 
Atl.  6. 

67.  Wright  v.  McCormick,  77  X.  C.  158. 

68.  Doe  r.  Campbell,  10  Johns.  (N.  Y.  ) 
475. 

69.  Wilson  i\  Inloes,  6  Gill  (Md.)  12  L 
And  see  Jackson  v.  Page,  4  Wend.  (N.  Y.) 
585. 

70.  Alabama. —  Wilson  v.  Glenn,  68  Ala., 
383. 

Arkansas. —  John  Henry  Shoe  Co.  v.  Wil- 
liamson, 64  Ark.  100,  40  S.  W.  703. 

California.—  Plume  v.  Seward,  4  Cal.  94, 
60  Am.  Dec.  599 ;  Hicks  v.  Davis,  4  Cal.  67  ; 
Hutchinson  v.  Perley,  4  Cal.  33,  60  Am.  Dec. 
578. 

Colorado. —  Sears  v.  Taylor,  4  Colo.  38. 
Georgia. —  Jones  r.  Nunn,  12  Ga.  469. 
Illinois. —  Harland  i'.  Eastman,  119  111.22, 

8  N.  E.  810. 

Neio  York. —  Tvittle  v.  Jackson,  6  Wend, 
213,  21  Am.  Dec.  306;  Jackson  v.  Winslow, 

9  Cow.  13;  Jackson  v.  Town,  4  Cow.  599,  15 
Am.  Dec.  405. 

United  States. —  Burt  u.  Panjaud,  99  U.  S, 
180,  25  L.  ed.  451. 

England. —  Doe  i\  Barnard,  13  Q.  B.  945, 
13  Jur.  915,  18  L.  J.  Q.  B.  306,  66  E.  C.  L. 
945;  Asher  v.  Whitlock,  L.  R.  1  Q.  B.  1,  1 1 
Jur.  N.  S.  925,  35  L.  J.  Q.  B.  17,  13  L.  To 
Rep.  N.  S.  254,  14  Wkly.  Rep.  26;  Doe  r. 
Penfold,  8  C.  &  P.  536,  34  E.  C.  L.  878 ;  Do.^ 
V.  Dyball,  3  C.  &  P.  610,  M.  &  M.  346,  14 
E.  C.  L.  742. 
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evidence.'^^  Proof  of  prior  possession  by  plaintiff  claiming  ownership  is  prima 
facie  evidence  of  ownership  and  seizin,  and  is  sufficient  to  authorize  a  recovery 
unless  defendant  shall  show  better  title. So  plaintiff  is  entitled  to  recover  where 
he  shows  prior  possession  in  his  grantor  or  in  others  to  whose  title  he  is  privy. So 
a  prima  facie  right  to  possession  is  shown  by  warranty  deed  from  defendant  to 
plaintiff.''*  Possession  may  be  sufficiently  evidenced  by  acts  of  owmership  done  upon 
the  land,''^  but  vague  and  unsatisfactory  evidence  of  possession  will  not  warrant  a 
recovery.''^  In  case  a  party  relies  upon  an  adverse  possession  he  may  recover 
upon  sufficiently  proving  an  occupation  for  the  time  and  in  the  manner  necessary 
to  constitute  such  adverse  holding.'^^    The  holding  of  the  legal  title  of  unim- 


Canada. —  Donnelly  v.  Ames,  27  Ont.  271; 
Eccles  V.  Paterson,  22  U.  C.  Q.  B.  167. 

Mere  possession  by  defendant  even  if  by 
descent  cast,  will  not  dispense  with  the  neces- 
sity of  proof  of  title.  Geiger  v.  Kaigler,  15 
S.  C.  262. 

71.  Caflfrey  v.  McFarland,  1  Phila.  (Pa.) 
555.  And  see  Truitt  v.  Grandy,  115  N.  C. 
54,  20  S.  E.  293. 

72.  Alabama. —  Russell  v.  Irwin,  38  Ala. 
44. 

Arkansas. —  John  Henry  Shoe  Co.  v.  Wil- 
liamson, 64  Ark.  100,  40  S.  W.  703;  Jacks  v. 
Dyer,  31  Ark.  334. 

Florida. —  Seymour  v.  Creswell,  18  Fla.  29, 

Illinois.— Bsirger  v.  Hobbs,  67  111.  592; 
Brooks  V.  Bruin,  18  111.  539;  Davis  v.  Easley, 
13  III.  192;  Doe  v.  Herbert,  1  111.  354,  12 
Am.  Dec.  192. 

Indiana. —  Robinoe  v.  Doe,  6  Blackf.  85. 

Kansas. —  Mooney  v.  Olsen,  21  Kan.  691. 

Michigan. —  Cook  v.  Bertram,  86  Mich. 
356,  49  N.  W.  42 ;  Shaw  v.  Hill,  79  Mich.  86, 
44  N.  W.  422;  Johnson  v.  Johnson,  70  Mich. 
65,  37  N.  W.  712;  Covert  v.  Morrison,  49 
Mich.  133,  13  N.  W.  390;  Bennett  v.  Horr, 
47  Mich.  221,  10  N.  W.  347;  Gamble  r.  Horr, 
40  Mich.  561;  McFarlane  r.  Ray,  14  Mich. 
465. 

New  York. — Day  r.  Alverson,  9  Wend.  223 ; 
Jackson  v.  Harder,  4  Johns.  202,  4  Am.  Dec. 
262;  Jackson  v.  Hazen,  2  Johns.  22. 

It  is  a  well  settled  rule  in  relation  to  pos- 
sessory rights  that  prior  possession  is  prima 
facie  evidence  of  title. 

Alabama. — Dothard  v.  Denson,  72  Ala.  541. 

Florida. —  Ashmead  v.  Wilson,  22  Fla.  255. 

Georgia. —  Jones  v.  Easley,  53  Ga.  454. 

Idaho. —  Fairbough  v.  Masterson,  1  Ida. 
135. 

Mississippi. —  Lum  v.  Reed,  53  Miss.  73; 
Kerr  v.  Farish,  52  Miss.  101;  Hicks  v. 
Steigleman,  49  Miss.  377. 

Ohio. —  Newman  v.  Cincinnati,  18  Ohio 
323. 

Texas. —  Wilson  v.  Palmer,  18  Tex.  592. 

Vermont. —  Reed  v.  Shepley,  6  Vt.  602. 

Facts  which  in  law  constitute  possession 
must  be  sufficiently  proven  where  plaintiff 
relies  exclusively  on  paper  title.  Florida 
Southern  R.  Co.  v.  Burt,  36  Fla.  497,  18  So. 
581. 

Proof  of  prior  possession  held  sufficient. — 

Where  the  issue  is  prior  possession,  proof  by 
plaintiff  that  he  was  in  possession  by  his 
servants  of  houses  on  the  demanded  premises 
makes  a  prima  facie  case  sufficient  to  go  to 
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the  jury.  Donahue  v.  Gallavan,  43  Cal.  573. 
For  other  cases  in  which  the  evidence  was 
held  sufficient  to  show  prior  possession  see 
Hestres  v.  Brannan,  21  Cal.  423;  Robinson  v. 
Gantt,  1  Nebr.  Unoff.  51,  95  N.  W.  506;  Doe 
V.  Thomson,  9  N.  Brunsw.  461. 

Prior  actual  possession  of  land  by  a  plain- 
tiff seeking  to  recover  from  a  mere  intruder 
is  not  established  by  evidence  that  his  agent 
on  one  occasion  granted  permission  to  a  tliird 
person  to  lodge  some  of  his  cotton-pickers  in 
a  hut  that  had  been  erected  upon  the  land  by 
a  squatter  in  the  absence  of  proof  that  it  was 
so  occupied.  John  Henry  Shoe  Co.  f.  Wil- 
liamson, 64  Ark.  100,  40  S.  W.  703.  For 
other  cases  in  which  the  evidence  was  held 
insufficient  to  show  prior  possession  see  Dau- 
benbiss  r.  White,  (Cal.  1892)  31  Pac.  360; 
Polack  V.  McGrath,  32  Cal.  15;  Florida 
Southern  R.  Co.  r.  Burt,  36  Fla.  497,  18  So. 
581. 

73.  Harrell  r.  Enterprise  Sav.  Bank,  183 
111.  538,  56  N.  E.  63;  Jones  v.  Spradling,  7 
S.  W.  31,  9  Ky.  L.  Rep.  756,  a  possession 
and  claim  of  title  was  shown  by  plaintiffs  to 
have  been  in  them  and  their  vendors  for  a 
great  many  years,  long  enough  to  have  vested 
in  them  a  perfect  title,  and  there  was  no 
conflicting  testimony. 

74.  Ashton  v.  Ashton,  11  S.  D.  610,  79 
N.  W.  1001. 

Possession  under  a  deed  and  contract  pur- 
porting to  convey  title  is  prima  facie  evi- 
dence of  title  against  one  w^ho  claims  no 
right  in  himself  and  sufficient  until  it  is  in 
some  manner  met  by  the  defense.  Johnson 
V.  Johnson,  70  Mich.  65,  37  N.  W.  712. 

75.  Hunter  v.  Starin,  26  Hun  (N.  Y.) 
529. 

76.  Garner  v.  Wright,  77  Cal.  85,  19  Pac. 
184. 

77.  Eddy  v.  Gage,  147  HI.  162,  35  N.  E. 
347  (entry  here  was  under  deed)  ;  Campbell 
V.  Braden,  96  Pa.  St.  388;  McMaster  v. 
Morse,  18  Utah  21,  55  Pac.  70  {prima  facie 
case  established  for  plaintiff)  ;  Fletcher  r. 
Fuller,  120  U.  S.  534,  7  S.  Ct.  667,  30  L.  ed. 
759 ;  Fuller  v.  Fletcher,  44  Fed.  34.  And  see 
Lair  v.  Mayfield,  46  111.  500. 

Evidence  held  insufficient  to  show  adverse 
possession. — Proof  of  adverse  possession  alone 
for  ten  years  is  not  sufficient  to  show  title, 
but  it  must  also  appear  that  the  state  has 
actually  or  presumptively  parted  with  its 
title.  Kolb  V.  Jones,  62  S.  C.  193,  40  S.  E. 
168.  For  other  cases  in  which  the  evidence 
was  held  insufficient  see  Jackson  v.  Town,  4 
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proved  land  fur  a  longer  period  of  time  than  that  fixed  by  the  statute,  coupled 
Avitli  improvements  and  payment  of  taxes,  is  a  sufficient  showing  to  support  a 
verdict.''^  And  the  possession  of  wild  land  may  be  established  by  any  use  that 
clearly  indicates  an  appropriation  to  the  use  of  tlie  person  claiming  the  property.'^ 
A  sliowing  of  a  prinut  facie  title  under  a  certificate  of  purchase  from  the  fed- 
eral government  may  also  be  overcome  by  proof  that  at  the  time  of  the  location 
the  land  was  in  the  adverse  possession  of  the  adverse  party. 

(c)  Execution,  Tax,  and  Foreclosure  Sales.  K  jprima  facie  or  sufficient  case 
may  according  to  the  circumstances  be  established  by  evidence  showing  a  title 
under  an  execution     or  tax-sale,^^  or  under  a  foreclosure  decree  and  sale,^^  But 


Cow.  (N.  Y.)  599,  15  Am.  Dec.  405;  Price  r. 
Jackson,  91  N.  C.  11;  Thomas  v.  Dempsev, 
53  S.  C.  216,  31  S.  E.  231;  Cumberland  River 
Estate  i\  Williams,  (Tenn.  Ch.  App.  1900) 
57  S.  W.  396. 

78.  Baum  i".  Reay,  96  Cal.  462,  29  Pac. 
117,  31  Pac.  561. 

79.  Eddy  r.  Gage,  147  111.  162,  35  N.  E. 
847. 

Admissions   of   an   actual   occupation  in 

plaintiff's  pleadings  and  in  the  return  upon 
the  service  of  the  declaration  are  evidence  of 
weight  which,  coupled  with  the  payment  of 
all  taxes  for  seven  years  under  color  of  title 
while  the  land  was  vacant  and  unoccupied,  is 
sufficient  evidence  that  the  holding  was  under 
color  of  title,  especially  when  the  fact  is  un- 
disputed. Holbrook  f.  Gouveneur,  114  111. 
023,  3  N.  E.  220. 

Proof  that  land  was  vacant  and  unoccupied 
within  the  period  necessary  to  establish  ad- 
verse possession  against  the  state  is  prima 
facie  sufficient  to  warrant  a  recovery.  Wen- 
dell r.  Jackson,  8  Wend.  (N.  Y.)  183,  22  Am. 
Dec.  635.  See  also  Doe  v.  White,  3  N.  Brunsw. 
595. 

80.  McTarnahan  v.  Pike,  91  Cal.  540,  27 
Pac.  784. 

81.  Royon  v.  Gullee,  (Cal.  1884)  3  Pac. 
672 ;  Roe*  v.  Ross,  2  Ind.  99 ;  Locke  v.  Cole- 
man, 4  T.  B.  Mon.  (Ky.)  315  (coupled  with 
evidence  of  possession)  ;  Soper  v.  Guernsey, 
71  Pa.  St.  219. 

To  make  out  a  prima  facie  case  plaintiff 
need  only  show  judgment  of  a  court  of  com- 
petent jurisdiction,  the  execution  issued 
therein,  and  the  sheriff's  deed.  Los  Angeles 
County  Bank  v.  Ravnor,  61  Cal.  145.  See 
also  Birkbeck  r.  Kelly,  (Pa.  1897)  9  Atl. 
313.  But  see  Benners  v.  Rhinehart,  109  N.  C. 
701,  14  S.  E.  93.  And  proof  that  plaintiff 
bought  under  an  execution  sale  and  that  the 
judgment  debtor  was  in  possession  when  the 
iudgment  was  docketed  prima  facie  proves 
title.  Colvin  v.  Baker,  2  Barb.  (N.  Y.)  206. 
So  plaintiff  on  showing  title  out  of  the  state 
and  a  sherifif's  deed  to  the  property  mav  re- 
cover. Wainright  v.  Bobbitt,  127  N.  274, 
37  S.  E.  336.  The  recitals  of  a  sheriff's  deed 
are  also  prima  facie  evidence  of  the  execu- 
tion, levy,  and  sale.  Hardin  v.  Cheek,  48 
N.  C.  135,  64  Am.  Dec.  600.  But  the  sher- 
iff's vendee  does  not  show  title  or  possession 
in  the  execution  debtor  by  offering  the  levy 
and  the  sheriff's  deed  in  evidence.  Herber  v. 
Shoemaker,  7  Pa.  Co.  Ct.  496. 


Introduction  by  defendant  of  the  sheriff's 
deed  of  plaintiff's  title  is  admission  that  the 
latter  owned  the  property  at  the  date  of  the 
execution  sale.  Rumfelt  v.  O'Brien,  57  Mo. 
569. 

82.  Stevenson  v.  Black,  168  Mo.  549,  68 
S.  W.  909. 

One  claiming  under  a  tax  deed  must  show 

his  title  back  to  government  or  to  one  in  pos- 
session (Grayson  v.  Schlamm,  126  Ind.  142, 
25  N.  E.  810)  ;  and  the  mere  production  of  a 
tax  deed  from  the  state  auditor  is  insufficient 
to  establish  title  (Moreau  v.  Detchemendy,  41 
Mo.  431 )  ;  nor  can  an  outstanding  tax-title  be 
predicated  upon  a  deed  from  a  city  reciting 
only  that  the  tax-collector  conveyed  the  land 
to  the  city  for  the  consideration  specified 
( Beecher  v.  Hicks,  7  Lea  ( Tenn. )  207 ) .  But 
plaintiff  is  entitled  in  the  absence  of  evidence 
of  defendant's  title  to  recover  merely  on 
proof  of  a  tax  deed  (Moore  v.  Bvrd,  118  N.  C. 
688,  23  S.  E.  968),  or  upon  showing  title  out 
of  the  state,  the  assessment  of  taxes  and  sale 
therefor,  and  a  sheriff's  deed  to  him  (Foust 
f.  Ross,  1  Watts  &  S.  (Pa.)  501). 

Where  the  claim  is  under  a  tax  deed  and  a 
decree  quieting  title  the  invalidity  of  the 
tax  deed  is  immaterial  unless  the  decree  is 
void.  Priest  v.  Robinson,  64  Kan.  416,  67 
Pac.  850. 

That  no  redemption  was  had  is  only  proven 
prima  facie  by  the  tax  deed,  and  the  fact  of 
redemption  may  be  shown.  Cooper  v.  Shep- 
ardson,  51  Cal.  298. 

83.  Daniels  v.  Henderson,  49  Cal.  242; 
Scott  V.  Singer,  54  Ga.  689 ;  Sinclair  v.  Jack- 
son, 8  Cow.  (N.  Y.)  543. 

Although  a  sheriff's  certificate  of  sale  is 
prima  facie  evidence  of  title  and  the  proceed- 
ings under  power  of  sale  in  mortgage  regular, 
yet  the  certificate  of  sale  is  not  proof  of  mort- 
gage and  power.  Anderson  t'.  Schultz,  37 
Minn.  76,  33  N.  W.  440. 

Where  evidence  shows  title  by  purchase 
from  the  purchaser  under  a  foreclosure  sale 
and  defendant  had  made  default,  and  he 
claims  to  have  made  improvements  included 
in  the  mortgage  by  mistake  and  that  plaintiff 
in  the  foreclosure  suit  had  notice  of  his  ad- 
verse possession  and  his  evidence  fails  to 
sustain  his  claim,  a  finding  for  him  will  not 
be  sustained.  Burkhard  v.  Schneider,  80  Ind. 
140. 

Where  plaintiff  after  foreclosure  and  re- 
demption expired  procures  the  deed,  defend- 
ant   unlawfully    withholding    the  property 

[VII.  D,  3,  e,  (ill),  (c)] 


I5U    [15  Cye.  1 


EJECTMENT 


a  decree  of  foreclosure,  where  jurisdiction  was  not  obtained  over  the  mortgagor, 
is  not  evidence  that  the  mortgage  debt  was  due  and  unpaid,  in  ejectment  by  the 
mortgagee  against  a  stranger  who  claims  the  mortgaged  premises  under  a  tax 
deed.s^ 

(iv)  By  Act  of  Parties —  (a)  PitUic  Lands  or  Grants.  Evidence  which 
h  ?,\ji^(AQwt^  prima  facie  at  least,  to  establish  title  to  or  ownership  of  public 
lands  includes,  subject  to  the  qualifications  elsewhere  stated  by  us,^^  certificates 
of  purchase,^^  or  confirmation ;  a  certificate  of  the  recorder  of  land  titles,^  of 
survey and  of  location,^*^  a  patent  or  grant  recitals  of  heirship  in  a  patent 
issued  to  one  as  heir  of  a  homestead  claimant ;  a  deed  of  conveyance  from  the 
trustees  of  the  internal  improvement  fund  a  deed  of  the  surveyor-general  and 
the  statute  authorizing  him  to  sell ;  descriptive  lists  of  the  lands  granted,  certi- 
fied, approved,  and  filed  in  conformity  with  the  statute  copies  of  resolutions 
and  of  the  act  of  cession  duly  authenticated,  according  to  act  of  congress  and 
3-ecords  in  a  book  of  proceedings  of  commissioners  to  determine  certain  pre- 
emption claims.^^  A  claim,  however,  of  the  variance  of  a  patent  from  an  entry 
must  be  shown  by  clear,  satisfactory,  and  unequivocal  proof.^^ 

(b)  Private  Grant  or  Act  —  (1)  Grant,  Conveyance,  or  Deed  —  (a)  In 
General.  The  oldest  grant  is  conclusive  evidence  at  law  except  in  the  case  of  an 
older  legal  entry.^^  A  deed  is,  however,  evidence  only  of  a  conveyance  of  such 
title  as  the  grantor  had  in  the  land  ;  ^  and  where  title  is  disputed  the  mere  pro- 
duction of  a  deed  without  other  proof  is  insufficient;^  but  it  is  sufficient  for 


precludes  the  necessity  of  showing  that  the 
latter's  possession  was  unlawful.  Brown  v. 
Cox,  158  Ind.  364,  63  N.  E.  568. 

If  the  record  fails  to  show  that  the  mort- 
gage to  plaintiff  was  made  before  the  deed 
to  defendant,  the  former  cannot  recover  under 
a  foreclosure  claim.  Sidwell  v.  Schumacher, 
S9  III.  426. 

84.  Fladland  v.  Delaplaine,  19  Wis.  459. 
The  title  of  a  purchaser  at  a  foreclosure 

sale,  who  is  a  stranger  to  the  decree,  may  be 
proven  by  the  decree,  the  order  confirming 
the  sale,  and  the  sheriff's  deed.  Moore  v. 
Frazer,  15  Oreg.  635,  16  Pac.  869. 

85.  Title  to  public  lands,  etc.,  see  supra,  II, 
C.  7. 

86.  Wright  v.  Eoseberry,  81  Cal.  87,  22 
Pac.  336 ;  Richter  v.  Riley,  22  Cal.  639 ;  Gal- 
lipot V.  Manlove,  2  111.  156. 

87.  Milburn  v.  Hardy,  28  Mo.  514. 

88.  Macklot  f.  Dubreuil,  9  Mo.  477,  43  Am. 
Dec.  550. 

89.  Carroll  v.  Norwood,  4  Harr.  &  M. 
(Md. )  287,  coupled  here  with  other  strong 
evidence  raising  a  presumption  of  the  issu- 
ance of  a  patent.  Compare  Hall  v.  Gough,  1 
Harr.  &  J.  (Md.)  119,  as  to  a  grant  based 
upon  a  certificate  of  survey  returned  and  upon 
possession. 

90.  Stanway  v.  Rubio,  51  Cal.  41. 

91.  Wiggins  v.  Lusk,  12  111.  132;  Brady  v. 
Begun,  36  Barb.  (N.  Y.)  533;  Parkison  v. 
Bracken,  1  Pinn.  (Wis.)  174,  39  Am.  Dec. 
296;  Gibson  v.  Chouteau,  13  Wall.  (U.  S.) 
92,  20  L.  ed.  534  ^reversing  39  Mo.  536]. 

State  grant  is  considered  not  as  the  title, 
but  as  evidence  by  which  it  is  shown  that  the 
prerequisites  of  the  law  have  been  complied 
with.  Winter  v.  Jones,  10  Ga.  190,  54  Am. 
Dec.  379. 

Patent  embracing  a  town  lot,  although  is- 
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sued  for  a  mining  claim,  makes  out  a  prima 
facie  case.    Abbott  v.  Primeaux,  16  Nev.  361. 

Patent  may  be  attacked  by  evidence  tend- 
ing to  show,  in  favor  of  one  who  had  acquired 
a  preemption  right,  that  the  land  officers  in 
granting  a  subsequent  patent  had  been  falsely 
and  fraudulently  misled.  Campbell  v.  Buck- 
man,  49  Cal.  362. 

92.  Chant  v.  Reynolds,  49  Cal.  213. 
Recitals  in  a  patent  are  not  sufficient  to 

show  that  the  title  is  of  an  earlier  date  than 
the  patent.  Marsh  v.  Brooks,  8  How.  (U.  S.) 
223,  12  L.  ed.  1056. 

Recital  of  the  date  of  the  certificate  of  sur- 
vey upon  which  a  grant  is  founded  is  not  suffi- 
cient evidence  of  the  time  Avhen  the  survey 
was  made.  Henderson  v.  Parker,  3  Harr. 
&  J.  (Md.)  117. 

Recitals  in  a  warrant,  wiien  corroborated, 
may  be  sufficient  to  show  that  a  previous  war- 
rant was  issued.  James  v.  Stookey,  -13  Fed. 
Cas.  No.  7,185,  2  Wash.  139. 

93.  Bell  V.  Kendrick,  25  Fla.  778,  6  So. 
868. 

94.  Jackson  v.  Belknap,  12  Johns.  (N.  Y.) 
96. 

95.  Hannibal,  etc.,  R.  Co.  v.  Moore,  37  Mo. 
338. 

96.  Augustus  V.  Graves,  9  Barb.  (N.  Y.) 
595. 

97.  Delaunay  f.  Burnett,  9  111.  454. 

98.  Taylor  v.  Fletcher,  7  B.  Mon.  (Ky.) 
80.  And  see  Rays  v.  Woods,  2  B.  Mon.  ( Ky. ) 
217. 

99.  Bass  V.  Dunwiddie,  2  Fed.  Cas.  No. 
1,092,  Brunn.  Col.  Cas.  190,  Cooke  (Tenn.) 
130. 

1.  Doe  V.  Edmondson,  127  Ala.  445,  30  So. 
61. 

2.  McClellan  f.  Zwingli,  70  Hun  (N.  Y.) 
600,  24  N.  Y.  Suppl.  371;  Dominy  v.  Miller, 
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plaintiff  in  order  to  prima  facie  proof  of  title  to  trace  his  title  back  to  an 
immediate  or  remote  grantor  who  at  the  time  of  the  conveyance  was  in  possession 
of  the  land,^  or  to  show  that  his  ancestor  died  in  possession  under  claim  or  color 
of  title/  or  trace  his  title  back  to  the  government.^  A  right  to  possession  also 
results,  and  plaintiff  can  rest  his  case,  in  the  absence  of  evidence  by  defendant, 
where  he  proves  title  from  a  common  source,^  and  a  title  traced  from  an  ancestor 
who  acquired  the  fee  by  adverse  possession  is  sufficient.'^  So  plaintiff's  deed  and 
possession  will  establish  ?^ prima  facie  case  as  against  the  holder  of  a  tax-title.^ 
Again  where  defendant  has  purchased  under  a  deed  and  is  in  possession  it  is 
prima  facie  evidence  that  he  claims  under  that  title.®  And  where  defendant 
has  a  deed  of  land  and  has  held  possession  thereunder  for  a  time  nearly  long 
enough  to  acquire  title  by  adverse  possession  his  right  cannot  be  overcome  by 
slight  evidence.-^*^ 

(b)  Recitals  in  Deeds.  Recitals  in  a  deed  may  constitute  prima  facie  evi- 
dence of  the  facts  recited. 

(c)  Lost  Deeds.  Proof  of  matters  essential  to  the  maintenance  of  a  claim  of 
legal  title,  or  to  show  that  a  deed  was  executed,  delivered,  and  destroyed,  must 


33  Barb.  ( N.  Y. )  386  ;  Roberts  r.  Baumgarten, 
51  N.  Y.  Super.  Ct.  482  [affirmed  in  110  N.  Y. 
380,  18  N.  E.  96]. 

Mere  production  by  plaintiff  of  the  deed  of 
his  grantor  is  insufficient,  where  he  is  not  the 
common  grantor  and  is  not  shown  to  have 
had  title  or  possession.  Ablard  v.  Fitzgerald, 
87  Wis.  516,  58  K  W.  745. 

Deed  offered  purporting  to  be  by  certain 
heirs,  without  evidence  that  they  were  all 
heirs,  or  proof  that  the  alleged  decedent  was 
dead,  is  insufficient.  McCrellis  v.  Wells, 
(Tenn.  Ch.  App.  1900)  64  S.  W.  293. 

Where  neither  a  deed  nor  letter  of  attorney 
on  which  it  is  based  contains  any  evidence  of 
any  obligation  having  been  given  by  the  an- 
cestor to  convey,  the  land,  there  is  no  suffi- 
cient evidence  of  such  obligation  in  the  ab- 
sence of  other  proof.  Lancaster  i\  McClary, 
2  Litt.  ( Ky. )  4. 

If  defendant  offers  no  evidence  recovery 
may  be  had  upon  producing  a  deed  of  the 
land.  Nelson  r.  Omaha,  62  Nebr.  823,  88 
N.  W.  154. 

3.  Anderson  v.  McCormick,  129  111.  308,  21 
N.  E.  803;  Applegate  r.  Doe,  2  Ind.  169. 
And  see  Coombs  v.  Hertig,  162  III.  171,  44 
N.  E.  392. 

4.  Weaver  v.  Rush,  62  Ark.  51,  34  S.  W. 
256. 

5.  Middleton  i\  W^esteney,  7  Ohio  Cir.  Ct. 
393,  holding  that  to  make  out  a  prima  facie 
case  plaintiff  must  show  a  conveyance  or 
chain  of  title  from  the  person  in  possession 
and  occupancy  of  the  land  at  the  time  of 
executing  the  deed  thereof,  or  must  run  his 
title  to  someone  shown  or  admitted  to  be  the 
common  source  of  title  or  back  to  the  govern- 
ment. 

6.  Dean  v.  Gorton,  177  111.  624,  52  N.  E. 
880;  Roosevelt  r.  Hungate,  110  111.  595.  See 
also  Zahm  v.  Dopp,  19  N.  Y.  Suppl.  863. 

If  parties  claim  from  a  common  source  evi- 
dence is  insufficient  which  fails  to  show  a 
perfect  chain  of  title  to  plaintiff  or  any  actual 
possessor  by  his  predecessors  in  title  other 
than  mapping  or  platting  by  them  as  against 
a  defendant  in  actual  possession.    L'Engle  v. 


Reed,  27  Fla.  345,  9  So.  213.  Compare  Manes 
V.  Slater,  48  Ga.  589. 

Where  a  married  woman  is  a  common 
source  of  title  to  both  parties,  it  is  not  error 
to  fail  to  charge  that  plaintiff  must  prove 
acquisition  of  title  from  the  common  source 
by  a  good  and  legal  title,  where  an  instru- 
ment in  evidence  is  construed  to  be  a  valid 
conveyance  of  land  from  such  woman  to 
plaintiff.  Rawles  v.  Johns,  54  S.  C.  394,  32 
S.  E.  451. 

If  there  is  no  proof  of  a  common  source  of 

title,  or  that  one  whose  deed  is  introduced  as 
part  of  plaintifi"'s  chain  of  title  ever  had  any 
title,  judgment  must  be  for  defendant,  Rog- 
ers V.  Vanderburg,  168  Mo.  430,  68  S.  W.  340. 

When  evidence  is  insufficient  to  show  right 
of  possession  in  plaintiff  see  Grindo  v.  Mc- 
Gee,  111  Wis.  531,  87  N.  W.  468. 

7.  McWhorter  v.  Hetzell,  124  Ind.  129,  24 
N.  E.  743. 

8.  Zink  V.  McManus,  49  Hun  (N.  Y.)  583, 
3  N.  Y.  Suppl.  487  [affirmed  in  121  N.  Y.  259, 
24  N.  E.  467]. 

9.  Holbrook  i\  Brenner,  31  111.  501. 

10.  Emery  v.  Johnson,  37  Nebr.  53,  55 
N.  W,  225. 

11.  McCreery  v.  Duane,  52  Cal.  293,  hold- 
ing that  a  recital  in  a  deed  given  by  a  trustee 
of  facts  showing  that  the  grantee  is  one  of 
the  beneficiaries  to  whom  the  trustee  by  the 
terms  of  the  trust  was  required  to  convey  are 
prima  facie  evidence  of  such  facts  in  eject- 
ment by  the  grantee  against  one  not  claiming 
to  be  a  beneficiary  under  the  trust. 

Recitals,  in  a  power  of  attorney  executed 
thirty-six  years  before  the  trial  of  the  heir- 
ship of  the  constituents  in  such  power,  from 
another  of  the  devisees,  together  with  slight 
parol  proof  of  such  heirship,  are  prima  facie 
sufficient  to  entitle  a  party  claiming  such  a 
conveyance  by  virtue  of  such  power  to  recover 
in  an  action  of  ejectment.  Jackson  v.  Rus- 
sell, 4  Wend.  (N.  Y.)  543. 

Recitals  cannot  have  the  effect  of  an  estop- 
pel in  favor  of  one  who  was  neither  a  party 
nor  a  priw  to  the  deed.  Miller  v.  Holman, 
1  Grant  (Pa.)  243. 
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not  be  of  a  sliglit  and  doubtful  character,  or  vague,  unsatisfactory,  and  inadequate, 
without  substantial  support  or  corroboration.^^ 

(d)  Execution,  Delivery,  and  Registration.  The  fact  that  a  deed  in  defend- 
ant's chain  of  title  is  missing  will  not  prevent  a  judgment  in  his  favor,  where  the 
evidence  shows  that  such  deed  had  in  fact  been  executed  but  not  recorded. 
And  if  it  is  clear  that  the  officers  represented  in  certificates  of  acknowledgment 
were  in  fact  what  they  represented  themselves  to  ])e,  and  that  they  are  author- 
ized to  take  acknowledgments  and  make  such  certificates,  such  certificates  become 
jprima  facie  evidence  of  execution  sufficient  to  entitle  the  deed  to  be  read  in  evi- 
dence.^*   But  the  delivery  of  a  deed  is  not  necessarily  evidenced  by  possession. 

(e)  Identity  of  Names.  Defendant  may  prove  that  a  person  claiming  as 
patentee,  although  of  the  same  name,  was  not  the  patentee  intended  by  the 
grant.^^  Identity  of  names,  however,  in  a  deed  and  patent  is  sufficient  proof  of 
identity  of  persons  unless  some  circumstance  calculated  to  create  doubts  of  sucli 
identity,  beyond  the  mere  fact  of  change  of  residence  between  the  receipt  of  one 
conveyance  and  another,  is  shown. 

(2)  Gift  or  Contract  to  Convey.  A  written  contract  of  sale  of  land  to 
plaintiff  is  not  sufficient  to  warrant  a  recovery  without  proof  of  the  vendor's 
title.^^  And  where  an  attempt  is  made  to  set  up  a  parol  contract  of  sale  against 
a  father  by  a  son,  or  by  somone  claiming  under  him,  the  evidence  of  the  contract 
must  be  direct,  positive,  express,  and  unambiguous.^^  Clear  and  satisfactory  proof 
is  also  required  to  find  that  defendant  holds  under  plaintiff,  where  the  latter  has 
abandoned  an  agreement  for  sale  and  defendant  has  a  clear  legal  title  from  the 
commonwealth  and  has  held  possession  for  years  under  a  claim  of  ownership.^* 


12.  Williams  v.  Milligan,  183  Pa.  St.  386, 
38  Atl.  1015.  And  see  Steward  v.  Scott,  57 
Ark.  153,  20  S.  W.  1088;  Greer  v.  Young,  113 
Ga.  120,  38  S.  E.  314;  Payne  f.  Ormond,  44 
Ga.  514. 

Sworn  statement  of  a  person  claiming  land 
under  a  deed  alleged  to  have  been  lost  is  not 
alone  sufficient  against  parties  claiming  the 
land  under  the  will  of  the  alleged  grantor. 
Napton  r.  Leaton,  71  Mo.  358. 

13.  Billingsley  f.  Ricketts,  32  Nebr.  438,  49 
N.  W.  443. 

Deed  of  exchange  executed  alone  by  one  of 
the  parties  and  his  wife  may  with  other 
proof  constitute  some  evidence  of  a  convey- 
ance by  the  other  party.  Goodell  v.  Labadie, 
19  Mich.  88. 

Manuscript  found  in  a  county  clerk's  office, 
where  it  had  remained  for  about  seventeen 
years,  and  purporting  to  be  register  of  sales 
by  the  commissioner  of  forfeitures  should,  to 
make  legal  and  sufficient  evidence  of  sale, 
have  been  authenticated  by  the  commissioner, 
or  some  proof  should  have  been  given  that  the 
book  with  this  entry  in  it  was  found  in  the 
possession  of  the  commissioner,  or  among  his 
papers  if  he  was  dead.  Jackson  ^•.  Miller,  6 
Wend.   (N.  Y.)  228,  21  Am.  Dec.  316. 

As  against  only  a  naked  possession  evidence 
is  insufficient  where  it  consists  only  of  a 
paper,  which  purports  to  be  a  deed,  but  is  a 
nullity,  being  without  seal  and  not  acknowl- 
edged as  required  by  statute  and  made  by 
a  married  woman  without  her  husband  join- 
ing, especially  so  when  made  by  a  person  who 
deraigned  no  title  from  any  source  and  was 
never  in  possession.  Carn  Xi.  Haisley,  22  Fla. 
317. 

In  an  action  by  one  alleging  purchase  from 
an  ancestor,  if  heirs  do  not  in  their  answer 
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deny  the  signature  of  the  ancestor  to  a  con- 
tract of  sale  under  which  plaintiff  claims,  the 
signature  need  only  be  proved  by  one  sub- 
scribing witness  and  by  preliminary  evidence 
by  which  the  deed  was  admitted  to  registry. 
Tesson  v.  Gusman,  27  La.  Ann.  266. 

14.  Mott      Smith,  16  Cal.  533. 
Certificate  from  the  office  of  the  secretary 

of  state  that  no  such  person  as  the  witness 
who  attested  the  deed  as  justice  of  the  peace 
was  justice  at  the  time  the  deed  was  executed 
is  conclusive  on  issue  of  forgery  unless  rebut- 
ted.   Williams  f.  Goodall,  60  Ga.  482. 

15.  Tyler  v.  Hall,  106  Mo.  313,  17  S.  W.. 
319,  27  Am.  St.  Rep.  337. 

16.  Jackson  v.  Goes,  13  Johns.    (N.  Y.) 
518,  7  Am.  Dec.  399.    And  see  Begg  v.  Begg,. 
56  Wis.  534,  14  N.  W.  602. 

Evidence  that  the  name  of  one  from  whom 
defendant  claimed  to  deduce  his  title  was 
identical  with  the  name  of  the  person  who 
had  owned  the  certificate  of  location  is  'prima 
facie  proof  of  identity  of  the  persons.  Gitt 
V.  Watson,  18  Mo.  274. 

17.  Mott  V.  Smith,  16  Cal.  533. 

18.  Anderson  v.  Rasmussen,  5  Wyo.  44,  36 
Pac.  820. 

Equitable  title  see  supra,  II,  C,  6. 

19.  Edwards  v.  Morgan,  100  Pa.  St.  330. 
See  also  Zenor  v.  Johnson,  111  Ind.  42,  11 
N.  E.  616;  Harris  v.  Richey,  56  Pa.  St. 
395. 

Where  one  is  the  real  owner  of  lands  by 
gift  from  his  father  and  occupies,  sells,  con- 
veys, and  mortgages  it,  pays  the  taxes  and 
claims  to  be  the  owner  for  over  twenty  years, 
opposing  claimants  failing  to  show  a  better 
title  cannot  recover.  Ramey  v.  Crum,  69' 
S.  W.  950,  24  Ky.  L.  Rep.  741. 

20.  Crail  v.  Grail,  6  Pa.  St.  480. 
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Where  possession  is  held  under  a  parol  contract  of  sale  for  a  great  length  of 
time,  the  possessor  is  not  to  be  held,  in  ejectment  against  Jiini  by  the  holder  of 
the  legal  title,  to  the  same  strictness  of  proof  of  the  contract  required  in  case  of  a. 
recent  bargain.^^  If  defendant  relies  on  possession  and  valuable  improvements 
under  an  oral  contract  of  purchase  from  plaintiff's  grantor  of  which  plaintiff  had 
notice,  the  defense,  to  prevail  against  plaintiff's  title,  must  be  established  by  evi- 
dence as  clear  and  satisfactory  as  would  be  necessary  to  enforce  specific  perform- 
ance of  a  contract  in  a  court  of  equity.^-  If  the  evidence  shows  an  intention  of 
the  donor  to  convey  an  absolute  estate  to  defendants  and  the  donee  had  been  in 
actual  possession,  they  are  entitled  to  recover.^^ 

(c)  Devise,  If  plaintiff  claims  as  devisee  it  is  sufficient  in  the  ffrst  instance 
to  prove  the  wall  and  the  seizin  of  his  ancestor,  as  by  showing  his  possession  at 
his  decease.^  Such  evidence  is  necessary,  however,  to  entitle  plaintiff  to  recover.'^ 
The  will  offered  to  show  title  must  be  shown  to  embrace  the  land  in  controversy^ 
Unless  this  is  done  the  will  is  not  competent  evidence.^^ 

4.  Possession  and  Ouster  —  a.  Possession.  The  fact  of  possession  is  nsually  a 
question  for  the  jury,^'  and  may  be  shown  by  circumstantial  evidence,^^  such  as  an 
entry  to  make  partition  coupled  with  a  claim  of  right,^^  being  landlord  of  the 


21.  Richards  v.  Elwell,  48  Pa.  St.  361. 

22.  Uavis  r.  Holbrook,  25  Colo.  493,  55 
Pac.  730.  And  see  Dawson  r.  Dawson,  26 
Nebr.  710,  42  N.  W.  744,  where  the  evidence 
of  defendant  was  held  not  to  be  of  sufficient 
credibility  and  weight  to  support  his  claim 
of  a  parol  gift. 

23.  International  Bank  v.  Fife,  95  Mo.  118, 
8  S.  W.  241.  For  other  cases  in  which  the 
evidence  was  held  sufficient  or  insufficient  to 
show  a  gift  see  Goodin  v.  Goodin,  172  Mo.  40, 
72  S.  W.  502;  Shroyer  r.  Smith,  204  Pa.  St. 
310  54  Atl.  24. 

24.  Jones  r.  Bland,  116  Pa.  St.  190,  9  Atl. 
275. 

Probate  of  a  will  unappealed  from  is  prima 
/acie  evidence  of  its  validity.  Holliday  t. 
Ward,  19  Pa.  St.  485,  57  Am.' Dec.  671.  And 
see  Hendrix  v.  Boggs,  15  Nebr.  469,  20  N.  W. 
28.  And  if  the  transcript  of  the  record  of 
probate  is  admitted  in  evidence  and  proofs 
contained  in  the  record  show  that  the  will 
was  dulv  admitted  to  probate  it  is  sufficient. 
Allaire  t\  Allaire,  37  N.  J.  L.  312. 

Evidence  of  testator's  death. —  The  appear- 
ance of  a  defendant,  naming  himself  executor 
when  admitted  in  ejectment  instead  of  the 
tenant  in  possession,  is  no  evidence  in  the 
suit  of  the  death  of  his  alleged  testator  under 
whom  he  claims.  Buntin  r.  Duchane,  1  Blackf . 
(Ind.)  26. 

25.  Enders  f.  Sternbergh,  52  Barb.  (N.  Y.) 
222. 

26.  Gaines  v.  Carriker,  50  Mo.  564. 

27.  Connecticut. —  Gage  v.  Smith,  27  Conn. 
70. 

Georgia. — Fitzgerald  r.  Williams,  24  Ga. 
343. 

North  Carolina. —  Truitt  r.  Grandy,  115 
N.  C.  54,  20  S.  E.  293 ;  Springs  v.  Schenck,  99 
N.  C.  551,  6  S.  E.  405,  6  Am.  St.  Rep. 
552. 

Wisconsin. —  Elofrson  v.  Lindsay,  90  Wis. 
203,  63  N.  W.  89,  whether  the  premises  were 
occupied  when  defendant  entered  and  whether 
he  entered  with  plaintiff's  consent. 


United  States. —  Koons  v.  Bryson,  69  Fed. 
297,  16  C.  C.  A.  227. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  297. 

28.  Circumstances  sufficient  to  show  pos- 
session.—  California. — Moore  v.  Moore,  (1893> 
34  Pac.  90. 

Georgia. —  W^illiamson  r.  Mosley,  110  Ga.. 
53,  35  S.  E.  301 ;  Fitzgerald  v.  Williams,  24" 
Ga.  343. 

Illinois. —  Goodhue  v.  Baker,  22  111.  262,, 
building  a  house  on  the  premises  and  resid- 
ing therein. 

Kentucky. —  Smith  v.  Shackleford,  9  Dana 
452;  Smith  v.  Moore,  6  Dana  417. 

New  York. —  Porter  v.  McGrath,  41  N.  Y. 
Super.  Ct.  84,  statement  in  an  answer  that 
he  holds  under  a  mortgage  together  with  the 
declaration  that  he  was  the  occupant,  and 
the  statement  of  another  witness  to  that 
effect. 

North  Carolina. —  Brittain  v.  Daniels,  94 
N.  C.  781,  using  a  spring  and  a  spring-house 
built  by  him  on  the  premises. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  297. 

Service  of  a  writ  in  ejectment  and  a  return 
thereon  are  only  prima  facie  evidence  of  de- 
fendant's possession.  Haupt  v.  Haupt,  157 
Pa.  St.  469,  27  Atl.  768  (return  of  service 
on  summons  in  ejectment,  together  with  re- 
turn on  a  writ  of  habere  facias  possessionem 
in  a  previous  similar  action  for  the  same 
land)  ;  Thornton  v.  Britton,  144  Pa.  St.  126, 
22  Atl.  1048  (also  holding  that  it  is  con- 
clusive evidence  of  possession  at  the  time  of 
the  service)  ;  Corley  v.  Pentz,  76  Pa.  St.  57; 
Kirkland  v.  Thompson,  51  Pa.  St.  216;  Gratz 
V.  Benner,  13  Serg.  &  R.  (Pa.)  110  (this  ap- 
plies to  all  defendants)  ;  Dietrick  v.  Mateer, 
10  Serg.  &  R.  (Pa.)  151;  Cooper  v.  Smith,  9 
Serg.  &  R.  (Pa.)  26,  11  Am.  Dec.  658. 

On  appeal  slight  evidence  is  required  to  sus- 
tain judgment,  when  the  question  of  defend- 
ant's possession  was  not  raised  in  the  court 
below.  Pickett  v.  Doe,  5  Sm.  &  M.  (Miss.) 
470,  43  Am.  Dec.  523. 

29.  Kirkland  v.  Thompson,  51  Pa.  St.  216. 
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tenant  in  possession,^  or  reading  in  evidence  leases  from  the  person  under  wliom 
plaintifi  claiined.^^  But  there  can  be  no  recovery  unless  the  possession  is  affirma- 
tively established  as  a  substantial  fact.^^ 

b.  Ouster.  The  fact  of  ouster  may  also  be  shown  by  circumstantial  evidence,^ 
such  as  the  possession  of  a  party  claiming  exclusive  right  to  possession.^  To 
establish  ouster  as  between  persons  having  a  joint  interest  the  evidence  must 
<;learly  show  an  adverse  holding  inconsistent  with  the  joint  interest.^^ 

VIII.  TRIAL,  JUDGMENT,  ENFORCEMENT  OF  JUDGMENT,  AND  REVIEW. 

A.  Course  and  Conduct  of  TriaP^ — l.  Proceedings  Preliminary  to  Trial  — 
a.  In  General.  Parties  must  comply  with  rules  of  practice  as  to  joining  issues 
and  putting  the  cause  on  the  trial  list.^^  Plaintiff  may  also  be  required  to  elect 
against  which  of  several  he  will  proceed  to  take  judgment  where  the  action  is 
ngainst  several,  but  it  appears  that  their  possession  is  not  joint  but  several  and 
adverse.^^  The  court  cannot,  however,  during  the  action  order  the  sheriff  to  take 
possession  without  giving  the  oath  or  bond  required  of  a  receiver.^ 

b.  Separate  Trials  as  to  Several  Defendants.  The  court  may  as  a  matter  of 
sound  discretions^  and  even  without  any  motion  therefor order  separate  trials, 


30.  Oakland  Gas  Light  Co.  i".  Dameron, 
67  Cal.  663,  8  Pac.  595;  Smith  v.  Shackle- 
ford,  9  Dana  (Ky. )  452.  But  the  admission 
•of  one  party  to  defend  as  landlord  is  no 
evidence  that  the  party  first  sued  held  as 
tenant.  Curry  v.  Raymond,  28  Pa.  St. 
144. 

31.  Pickett  V.  Doe,  5  Sm.  &  M.  (Miss.)  470, 
43  Am.  Dec.  523,  in  the  absence  of  other 
evidence. 

32.  Circumstances  insufficient  to  show  pos- 
session.—  California. —  Spangel  v.  Dellinger, 
42  Cal.  148;  Wilson  v.  Corbier,  13  Cal.  166; 
Sunol  V.  Hepburn,  1  Cal.  254,  that  defendant 
had  horses  and  cattle  grazing  on  the  land. 

Georgia. —  Knight  v.  Isom,  113  Ga.  613,39 
S.  E.  103. 

Louisiana. — Tulane  v.  Levinson,  2  La.  Ann. 
787. 

Maine. —  Thompson  v.  Knight,  7  Me.  439. 

New  York. — Martin  v.  Rector,  30  Hun  138: 
Jackson  v.  Myers,  3  Johns.  388,  3  Am.  Dec. 
504,  payment  of  taxes  and  execution  of  par- 
tition deeds  is  insufficient  to  show  actual 
possession,  although  they  might  show  claim 
of  title. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  297. 

Proof  of  possession  at  a  certain  date  is  in- 
•sufticient  to  show  possession  at  a  prior  date. 
Delano  v.  Bennett,  90  111.  533. 

33.  Tibbets  v.  Bakewell,  (Cal.  1894)  35 
Pac.  1007;  Doe  v.  Horn,  9  L.  J.  Exeh.  129, 
5  M.  &  W.  564;  Doe  v.  Barnes,  2  N.  Brunsw. 
426. 

Ouster  may  be  legally  inferred  from  a  writ- 
ten acknowledgment  of  defendant,  made  at 
the  time  of  service  of  the  writ,  that  he  was  in 
possession  claiming  land  as  his  own.  Gid- 
dings  V.  Canfield,  4  Conn.  482. 

Evidence  that  land  was  so  inclosed  as  to 
deprive  plaintiff  of  possession  is  unnecessary 
to  establish  ouster.  Sheldon  v.  Mull,  67  Cal. 
299,  7  Pac.  710. 

34.  Allyn  v.  Mather,  9  Conn.  114. 

35.  Veiott  i).  Lewis,  102  Pa.  St.  326.  See 
also  the  following  cases: 
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Alabama. —  Philpot  v.  Bingham,  55  Ala. 
435. 

Michigan. —  Carpenter  t*.  Carpenter,  119 
Mich.  167,  77  N.  W.  703. 

New  York.—  Clark  v.  Crego,  47  Barb.  599. 

North  Carolina. —  Hargrove  v.  Powell,  19 
N.  C.  97. 

South  Carolina. —  Baum  v.  Bowen,  53  S.  C. 
471,  31  S.  E.  338. 

36.  Trial  generally  see  Trial. 

37.  Sledge  v.  Doe,  51  Ala.  386,  holding  that 
if  defendant  appears  and  offers  to  plead  not 
guilty,  but  refuses  to  enter  into  the  consent 
rule  prescribed  by  the  practice,  the  court 
may  disregard  his  plea,  and  render  judgment 
against  the  casual  ejector,  but  cannot  strike 
the  plea  from  the  files  and  render  judgment 
by  default  against  defendant. 

Party  should  apply  to  have  his  name  struck 
out  when  he  receives  summons,  where  he 
claims  no  interest  in  the  land.  D'Arcy  i\ 
White,  24  U.  C.  Q.  B.  570.  But  see  Kerr  v. 
Waldie,  4  Ont.  Pr.  138. 

Plaintiff  need  not  file  statement  of  claim. 
Laidlaw  v.  Ashbaugh,  9  Ont.  Pr.  6.  See  also 
Doe  V.  Roe,  22  N.  Brunsw.  423,  as  to  bill  of 
particulars. 

38.  Galloway  v.  Saunders,  2  Serg.  &  R. 
(Pa.)  405. 

As  to  regularity  of  notice  of  trial,  it  is  too 

late  to  object  thereto  after  defendant's  ap- 
pearing and  confessing  the  lease.  Doe  v. 
Dougall,  2  U.  C.  C.  P.  169. 

Notice  of  trial  served  immediately  after 
entry  of  appearance  is  regular.  Laidlaw  v. 
Ashbaugh,  9  Ont.  Pr.  6. 

39.  Keene  v.  Barnes,  29  Mo.  377. 

40.  College  Corner,  etc.,  Gravel  Road  Co. 
V.  Moss,  77  Ind.  139. 

41.  Young  V.  Adams,  14  B.  Mon.  (Ky.) 
127,  58  Am.  Dec.  654. 

42.  Judson  v.  Malloy,  40  Cal.  299. 
"Where  defendants  take  a  joint  defense  they 

cannot  be  permitted  at  the  trial  to  sever 
their  defense.  Carroll  v.  Norwood,  Harr.  & 
J.  (Md.)  167< 
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when  it  becomes  apparent  that  several  parcels  of  land  are  separate  and  distinct 
and  that  the  several  defendants  rely  npon  different  sources  of  title. 

c.  Submission  to  Arbitration.  An  amicable  action  of  ejectment  may  be  main- 
tained, and  the  same  paper  wliich  contains  the  agreement  to  enter  an  amicable 
action  may  contain  an  agreement  to  refer.^^ 

d.  Entry  of  Consent  Rule.  In  an  action  at  common  law  defendant  in  posses- 
sion is  allowed  to  defend  by  entering  into  the  consent  rule,  by  which  he  confesses 
lease,  entrj^  and  ouster,  and  puts  in  his  plea  of  not  guilty  and  insists  upon  his 
title  only.^  Or  if  he  wishes  to  deny  ouster  he  may  apply  to  the  court  for  a  special 
rule  to  confess  lease  and  entry  only.^^  The  entry  on  the  minutes  of  the  court  of 
the  usual  consent  rule  in  an  action  of  ejectment  is  for  the  purpose  of  that  suit 
conclusive  that  the  fact  took  place  as  recorded  and  that  it  was  done  and  entered 
of  record  under  the  direction  of  the  court.'^*'  Where  the  tenant  enters  into  the 
consent  rule  and  is  made  defendant  instead  of  the  casual  ejector  it  is  error  to  pro- 
ceed to  trial  and  judgment  against  him  without  tiling  a  declaration  against  him  ; 
and  his  pleading  to  the  original  declaration  against  the  casual  ejector  will  not  cure 
the  error.'*'    A  judgment  by  default  for  eviction  without  service  of  the  common 


43.  The  action  in  such  case  is  entered  first, 
then  follows  the  reference,  and  a  submission 
is  valid  without  proof  by  a  subscribing  wit- 
ness of  an  agreement  to  submit,  the  require- 
ments of  the  statute  having  been  complied 
with,  and  the  referees  having  been  sworn 
under  the  rule  and  having  made  their  award. 
Massey  f.  Thomas,  6  Binn.  (Pa.)  333.  See 
3  Cyc.  591. 

44.  Alabama. —  Wilkerson  v.  McDougal,  48 
Ala.  517. 

Georgia. —  Hilliard  v.  Doe,  7  Ga.  172." 
New  Jersey. —  Den  v.  Keen,  17  N.  J.  L. 
313. 

New  York. — Jackson  v.  Denniston,  4  Johns. 
311. 

Pennsylvania. —  Wilson  r.  Campbell,  1 
Dall.  126,  1  L.  ed.  66. 

Tennessee. —  Huddleston  v.  Hughlett,  1 
Humphr.  64;  Price  v.  Carter,  5  Yerg.  302. 

West  Virginia. —  Southgate  v.  Walker,  2 
W.  Va.  427. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  143; 
ana  Adams  Ejectm.  294. 

The  object  of  the  consent  rule  is  to  insure 
a  trial  upon  the  merits  and  to  preclude 
either  party  from  obtaining  advantage  of  the 
fictitious  proceedings  in  the  action.  Adams 
Ejectm.  294. 

Defendant  must  confess  lease,  entry,  and 
ouster  for  all  the  tenements  laid  in  the  dec- 
laration. Wilson  V.  Campbell,  1  Dall.  (Pa.) 
126,  1  L.  ed.  66.  It  is  not  sufficient  to  con- 
fess lease,  entry,  and  ouster  of  all  the  lands 
described  in  defendant's  title  papers,  since 
the  plea  ought  to  relate  to  the  possession  of 
defendant.  Carter  v.  Parrot,  1  Overt.  (Tenn.) 
65. 

Where  there  are  several  defendants  in  pos- 
session of  the  premises,  who  hold  by  sepa- 
rate titles  without  any  connection  or  com- 
munity of  interest  between  them,  plaintiff 
will  be  compelled  on  application  of  defend- 
ants to  enter  into  a  separate  rule  with  each. 
Jackson  v.  Scoville,  5  Wend.  (N.  Y.)  96. 
Oompare  Jackson  v.  Travis,  3  Cow.  (N.  Y.) 
356. 


The  consent  rule  is  always  considered  as 
filed,  under  the  practice  in  Georgia.  Hilliard 
v.  Doe,  7  Ga.  172. 

In  an  action  by  one  tenant  in  common,  who 

has  not  been  ousted,  against  his  cotenant, 
the  latter  may  enter  into  the  consent  rule, 
where  he  does  not  dispute  the  title  as  to 
part  of  the  premises  only,  and  plaintiff  may 
take  judgment  as  to  the  residue  by  default. 
Langendyck  v.  Burhans,  11  Johns.  (N.  Y.) 
461. 

Persons  served  with  notice  as  tenants  in 
possession  in  ejectment  may  enter  into  the 
consent  rule  or  not  at  their  pleasure.  If 
they  do  not,  as  to  them,  judgment  will  be 
entered  against  the  casual  ejector.  Hancock 
V.  Fen,  24  N.  J.  L.  544. 

45.  Van  Bibber  r.  Frazier,  17  Md.  436; 
Jackson  v.  Lyons,  18  Johns.  (N.  Y.)  398. 

A  special  rule  will  be  granted  to  a  tenant 
in  common  to  confess  lease  and  entry,  but 
not  ouster,  where  he  does  not  dispute  his  co- 
tenant's  title.  Hargrove  i\  Powell,  19  N.  C. 
97.  And  see  Jackson  v.  Stiles,  6  Cow. 
(N.  Y.)  397. 

The  lessor  is  not  bound  of  course  to  enter 
into  a  special  rule,  but  only  on  application 
to  the  court.  Jackson  v.  Stiles,  2  Cow. 
(N.  Y.)  442;  Doe  v.  Day,  8  N.  Brunsw. 
440. 

The  only  case  in  which  a  special  consent 
rule  is  necessary  has  been  held  to  be  where  an 
actual  entry  is  necessary  to  be  made  upon 
the  land  previous  to  suit  brought.  Newman 
i\  Foster,  3  How.  (Miss.)  383,  34  Am.  Dec. 
98. 

46.  Hughes  v.  Wilkinson,  37  Miss.  482; 
Gwin  V.  Williams,  27  Miss.  324. 

47.  Harvey  v.  Doe,  3  111.  480;  Ayres  v. 
Doe,  3  111.  307.  But  see  Hurst  v.  Ker,  12 
Fed.  Cas.  No.  6,935,  1  Wash.  189,  after  de- 
fendant appears  and  has  entered  into  the 
common  rule,  a  rule  on  plaintiff  for  trial,  or 
non  prosequitur  may  be  taken  by  the  former, 
although  the  declaration  has  not  been 
changed  so  as  to  make  it  against  the  real 
defendant. 
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order  has  been  held  to  be  erroneous/^  But  a  person  who  lias  been  in  possession 
of  real  estate  claiming  to  be  the  agent  of  persons  who  have  long  since  sold  and 
who  has  never  paid  rent  will  not  be  permitted  to  open  a  default  judgment  and 
contest  the  title  on  the  ground  tliat  he  had  no  notice  of  the  suit.'''"^ 

2.  Conduct  of  Trial  —  a.  Legal  and  Equitable  Issues.  Equitable  issues^  and 
defenses  should  be  tried  first,^^  although  it  is  lield  that  legal  issues  may  l>e  tried 
tirst,  unless  prejudicial  consequences  are  clearly  shown/''^  Tlie  court  may  also 
separately  try  the  issues  raised  by  legal  and  equitable  defenses.^^ 

b.  As  to  Defendants  Generally.  Defendants  may  withdraw  an  unsupported 
claim  of  payment  for  improvements.^^  And  defendant  who  pleads  title  by 
adverse  possession  and  has  a  deed  under  which  his  grantor  claimed  title  is  not 
bound  to  produce  such  deed  on  motion  of  plaintiff. Again  an  objection  that 
plaintiff's  evidence  does  not  show  title  from  a  common  source  cannot  be  insisted 
upon  after  defendant  has  introduced  evidence  which  with  plaintiff's  shows  such 
claim.^^ 

e.  View  of  Premises  by  Jury.  "Where  the  statute  authorizes  the  court  to 
direct  a  view  of  the  jDremises  by  the  jury,  such  view  is  limited  to  the  property  in 
litigation.^"^  Again  under  an  early  decision  it  is  held  that  a  common  but  not  a 
special  rule  for  a  view  by  the  jury  will  be  granted,  where  it  does  not  appear  that 
resistance  will  be  made,  and  it  w^ould  add  much  to  the  expense  and  be  oppressive 
to  defendant.^^ 

d.  Surveys.    A  survey  and  plat  are  not  indispensable  to  a  trial. Where  a 


48.  Weatherhead  v.  Cunningham,  4  Dana 
(Ky.)  78.  And  see  Myers  v.  McMillan,  4 
Dana  (Ky.)  485;  Freeman  Oldham,  4 
T.  B.  Mon.  (Ky.)  419. 

One  admitted  to  defend  cannot  take  ad- 
vantage of  the  fact  that  a  judgment  entered 
against  the  tenants  in  possession  was  ir- 
regular for  want  of  service  of  the  common 
order.  Gray  v.  Patton,  2  B.  Mon.  (Ky.) 
12. 

The  return  of  service  must  appear  to  have 
been  by  an  officer  authorized  to  serve  it, 
where  there  is  no  affidavit.  Myers  v.  Smith, 
5  B.  Mon.  (Ky.)  279. 

Where  defendant  does  not  appear  it  is  not 
error  to  enter  the  common  order  at  the  time 
of  filing  the  declaration.  Campbell  v.  Adams, 
Kv.  Dec.  16. 

49.  Wharton  Botham,  3  Watts  &  S.  (Pa.) 
158. 

50.  Steele  v.  Boley,  7  Utah  64,  24  Pac.  755. 
Where  a  cross  petition  sets  up  an  equitable 

defense,  defendant  having  taken  issue  on  af- 
firmance of  the  original  petition,  it  is  proper 
to  try  first  the  issues  on  the  cross  petition. 
Dodsworth  v.  Hopple,  33  Ohio  St.  16. 

51.  Schiefl'ery  i;.  Tapia,  68  Cal.  184,  8  Pac. 
878. 

Defendant  waives  the  right  to  have  equita- 
ble issues  tried  first  if  he  acquiesce  without 
objection  to  trial  of  the  entire  cause.  George 
f.  Silva,  68  Cal.  272,  9  Pac.  257. 

52.  Du  Pont     Davis,  35  Wis.  631. 

53.  Chambers  i".  Jones,  17  Mont.  156,  42 
Pac.  758. 

Verdict  upon  legal  title  may  be  suspended 

to  await  determination  of  the  equitable  ques- 
tions.   Moore      Smith,  24  S.  C.  316. 

54.  Booth  i;.  Small,  25  Iowa  177. 

55.  Jackson  v.  Ne\vton,  18  Johns.  (N.  Y.) 
355. 
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Defendant  may  be  required  to  deposit  deeds 

on  which  he  relies  in  defense,  in  the  clerk" s 
office  for  inspection  upon  the  affidavit  of 
plaintiff  that  he  expects  to  prove  them  to 
be  forgeries.  Jackson  v.  Jones,  3  Cow. 
(N.  Y.)  17. 

56.  Scates  f.  Henderson,  44  S.  C.  548,  22 
S.  E.  724. 

57.  Wright  v.  Carpenter,  50  Cal.  556,  hold- 
ing that  the  result  of  the  jury's  examina- 
tion cannot  be  used  by  them  as  independent 
evidence  in  the  case. 

58.  Den  f.  Woodward,  4  K  J.  L.  122. 
Court  will  grant  rule  for  special  view 

where  after  a  common  rule  granted  for  a 
view  one  of  the  showers  has  been  obstructed 
in  running  a  necessary  line.  Snyder  r.  Van 
Natta,  7  N.  J.  L.  25. 

Motion  for  view  will  not  be  granted  when 
the  affidavit  fails  to  state  that  the  boundaries 
are  in  question.  Wickham  v.  Waters,  CoL 
Cas.  (N.  Y.)  55. 

59.  King  V.  Jordan,  46  W.  Va.  106,  32 
S.  E.  1022.  Especially  a  survey  made  by  or- 
der of  the  court.  Duren  v.  Kee,  50  S.  C. 
444,  27  S.  E.  875. 

As  to  surveys,  proceedings,  etc.,  see  supra^ 
IV,  G. 

Court  may  refuse  an  order  of  survey  and 

proceed  without  it,  when  it  is  not  asked  for 
until  the  case  is  called  for  trial  nearly  two 
years  after  issue  joined,  and  a  refusal  to 
make  such  order  on  motion  of  defendant  is 
not  error.  King  v.  Jordan,  46  W.  Va.  106, 
32  S.  E.  1022. 

Under  the  New  York  code,  which  applies  to 
all  actions  relating  to  real  property  irre- 
spective of  the  title  of  the  article,  a  survey 
of  the  property  may  be  ordered  by  the  court. 
N.  Y.  Code  Civ.  Proc.  §  1682.  And  see 
Howe's  Cave  Lime,  etc.,  Co.  v.  Howe's  Cave 
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survey  is  necessary  tlie  trial  may  be  postponed  without  costs  until  it  is  made.^ 
While  a  warrant  of  resurvey  lias  been  held  to  be  properly  directed  where  it  is  a 
■question  of  fact  on  issue,  wliether  the  land  in  controversy  was  within  the  lines  of 
a  certain  tract,^^  under  the  Maryland  code  the  court  should  refuse  to  issue  an  order 
for  a  resurvey  where  both  parties  claim  from  a  common  source.^^ 

3.  Preliminary  or  Supplemental  Proof  —  a.  General  Rules  as  to  Order  of 
Proof.  The  rule  applies  in  ejectment  that  it  is  unnecessary  that  evidence  be  in 
proper  order,^^  since  parties  are  not  restricted  to  any  particular  order  in  introduc- 
ing their  evidence,^  but  may  offer  it  in  the  order  preferred  by  themselves,  accom- 
panied by  an  offer  to  show  its  relevancy  during  the  progress  of  the  case;^®  sub- 
ject, however,  to  the  rule  that  the  order  of  the  introduction  and  admission  of 
•evidence  is  in  the  sound  discretion  of  the  court.^* 

b.  Preliminary  Proof  Generally.  Questions  which  are  preliininarj^  and  not 
objectionable  as  attempts  to  prove  title  or  the  contents  of  written  instruments  by 
parol,  are  admissible ;  but  a  question  assuming  a  fact^^  as  to  the  existence  of  an 
agreement  as  to  the  delivery  of  a  deed  will  not  be  allowed  without  tirst  showing 
that  there  was  an  agreement/^  Another  rule  which  applies  in  ejectment  is 
that  where  a  deed  sought  to  be  used  in  evidence  purports  to  be  executed  under  a 
judgment  it  is  necessary  to  prove  such  judgment  as  the  foundation  of  the  power 
to  execute  the  deed,  or  in  other  words  the  necessary  prerequisites  of  the  deed 
.should  be  proven.'^    There  is,  however,  a  class  of  cases  in  which  preliminary 


Assoc.,  88  Hun  (N.  Y.)  554,  34  N.  Y.  Suppl. 
848. 

60.  Gourdine  v.  Tlieiis,  2  Brev.  (S.  C.) 
35. 

61.  Shartzer  f.  Mountain  Lake  Park  As- 
soc., 86  Md.  335,  37  All.  780. 

Although  the  statute  allows  amendments 

at  bar  in  every  case  of  plats  and  certificates 
of  survey,  yet  it  will  only  authorize  amend- 
ments in  respect  to  matters  which  were  un- 
known or  overlooked  at  the  time  of  survey; 
and  a  new  location  can  be  made  only  in  obe- 
dience to  specific  instructions  as  to  the 
boundaries,  courses,  and  distances  to  be  sur- 
veyed. Jacob  Tome  Inst.  v.  Davis,  87  Md. 
.591,  41  Atl.  166;  Md.  Pub.  Gen.  Laws,  art. 
75,  §  8L 

62.  Kelso  r.  Stigar,  75  Md.  376,  24  Atl. 
18;  Md.  Code,  art.  75,  §  78. 

63.  Brignam  City  r.  CraAvford,  20  Utah 
130,  57  Pac.  842. 

64.  Harper  v.  Farmers',  etc.,  Bank,  7  Watts 
4&  S.  (Pa.)  204. 

65.  Welborn  v.  Anderson,  37  Miss.  155. 

In  ejectment  under  a  tax-sale  of  unseated 
lands,  bought  by  county  commissioners,  de- 
fendant may  first  prove  his  redemption  be- 
fore producing  the  conveyance,  as  the  con- 
sent of  the  commissioners  to  redemption  must 
precede  the  conveyance.  Philadelphia  r.  Mil- 
ler. 49  Pa.  St.  440. 

66.  Warner  r.  Hardy,  6  Md.  525. 

But  plaintiff  need  not  state  that  he  intends 
to  follow  the  record  of  a  patent  by  evidence 
of  title,  from  the  patentee  to  himself,  as 
without  the  original  conveyance  other  con- 
veyances would  be  futile.  Green  r.  Holmes, 
(Kan.  App.  1899)   58  Pac.  128. 

Preliminary  proof  or  offer  to  prove  is  neces- 
sary.   Van  Auken  v.  Monroe,  38  Mich.  725. 

67.  Weston  r.  Clark,  37  Mo.  568;  Harden 
r.  Hays,  14  Pa.  St.  91.  See  also  Dubois  f. 
Campau,  24  Mich.  360. 


Convenience  and  expedition  is  the  basis  of 
the  rule  permitting  the  court  to  exercise  its 
discretion  in  admitting  evidence  out  of  its 
proper  order,  and  the  court  is  not  bound  to 
it  in  practice.  Kennedy  v.  Bogert,  7  Serg. 
&  R.  (Pa.)  97. 

68.  Tavlor  r.  Youngs,  48  Mich.  268,  12 
N.  W.  208. 

69.  Drafts  of  land,  offered  before  any  title 
by  warrant  or  location  is  shown,  are  not  ad- 
missible in  behalf  of  defendant.  Sample  r. 
Robb,  16  Pa.  St.  305, 

Preliminary  proof  is  required  of  the  per- 
formance of  a  condition  precedent  to  render 
a  deed  admissible.  Stumpf  r.  Osterhage,  111 
111.  82. 

Vendee  in  possession  alleging  fraud  in  the 
sale  must  in  ejectment  by  the  vendor  who 
has  repurchased  first  show  the  invalidity  of 
plaintiff's  title,  next  the  fraud,  and  then 
that  he  was  induced  to  purchase.  Crumb 
V.  Wright,  97  Mo.  13,  10  S.  W.  74. 

70.  Hewitt  r.  Clark,  91  111.  605. 

71.  Anderson  r.  McCormick,  129  111.  308, 
21  N.  E.  803;  Anderson  r.  Robinson,  75  Ga. 
375;  Green  Bay^  etc..  Canal  Co.  v.  Groat,  24 
Wis.  210.  See  also  Clute  r.  Emmerick,  12 
Hun  (N.  Y.)  504;  Gilmore  f.  Taylor,  5 
Oreg.  89;  Wevand  v.  Tipton,  5  Serg.  &  R. 
(Pa.)  332;  Waggoner  r.  Wolf,  28  W.  Va. 
820,  1  S.  E.  25.  And  com'pare  Rockwell  r. 
Brown,  54  N.  Y.  210;  Allison  f.  Rankin,  7 
Serg.  &  R.  ( Pa. )  269 ;  Whitman  r.  Haywood, 
77  Tex.  557,  14  S.  W.  166. 

Executor's  deed  is  inadmissible,  without 
showing  the  necessary  preliminary  steps  to 
a  sale  and  conveyance  of  the  premises  by 
executors,  such  as  a  compliance  with  the 
statutory  prerequisites  or  an  express  power 
in  the  will.    White  r.  Moses,  21  Cal.  43. 

Municipal  ordinances  and  maps  of  a  city 
prepared  under  authority  thereof,  offered  to 
show  that  the  premises  were  part  of  a  street 
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proof  is  not  required,  as  where  grants  or  deeds  are  themselves  jprima  facie  pro<^: 
of  regularity 

e.  Supplementary  Proof  Generally.  A  deed  or  other  instrument  or  recoiv] 
may  if  it  is  inadmissible  merely  for  want  thereof  be  made  admissible  by  intro- 
ducing within  the  rules  of  evidence  the  necessary  supplementary  proof  as  t  > 
parties,  where  an  ambiguity  as  to  them  is  legally  capable  of  explanation;^'^  bj 
evidence,  when  necessary,  of  authority  to  execute  the  instrument ;  and  by 
proof  connecting  defendant's  claim  of  title  and  to  the  lands  with  the  deed,  eve>i 
though  he  was  not  a  party  to  such  deed.'*' 

d.  Of  Possession,  Title,  or  Right  to  Convey.    Evidence  of  title  need  not  1 
introduced  in  any  particular  order,  provided  that  at  the  conclusion  of  the  evi- 
dence a  regular  title  is  made  out.^^    It  is  not  necessary  therefore  for  plaintiff  t!> 
tirst  show  title  out  of  the  commonwealth  and  then  trace  each  successive  transf^- 
down  to  himself, although  he  m.ay  do  so,  as  it  is  not  necessary  to  begin  at  hi>: 
deed  and  go  down  to  the  government ;  ^'^  nor  need  plaintiff  in  the  first  instance 
show  title  prior  to  the  conveyance  to  himself,  where  defendant  claims  under  the 
title  derived  through  plaintiff.^^    Again  the  time  of  the  introduction  of  docu- 
ments for  the  purpose  of  showing  by  what  claim,  title,  or  right  defendant  had 
entered  into  possession,  or  how  he  had  been  put  in  possession,  and  that  his  poh- 
session  had  been  derived  from  the  common  ancestor  and  under  a  sheriff's  deed,  is 
immaterial.^^    Although  a  deed  from  the  original  grantor  is  properly  admitte  ! 
where  it  is  preceded  by  proof  of  his  possession,^^  yet  there  must  be  some  proof  o 
title  or  of  right  to  convey    in  grantors  or  testators,  where  grants,  deeds,  or  wil- 


purporting  to  be  dedicated  to  public  use,  are 
inadmissible  in  the  absence  of  a  prior  con- 
demnation or  dedication  of  the  property. 
Smith  f.  Inge,  80  Ala.  283. 

Not  error  to  admit  a  deed  from  the  city 
for  the  non-payment  of  paving  taxes  with- 
out first  proving  the  regularity  of  the  pro- 
ceedings for  the  assessment  and  laying  of 
taxes.  It  is  a  question  simply  of  order  of 
proof.    Dubois  v.  Campau,  24  Mich.  360. 

Where  a  copy  of  the  purported  survey  is 
accompanied  by  no  evidence  of  authenticity 
or  legality  it  is  inadmissible.  Wooster 
Butler,  13  Conn.  309. 

72.  Whitney  v.  Marshall,  17  Wis.  174. 

Such  proof  is  unnecessary  in  case  of  a  reg- 
istered deed.  Doe  v.  Roe,  36  Ga.  463  ;  Ga. 
Code,  §  674,  except  in  case  of  affidavit  of 
forgery.  And  execution  need  not  be  proven 
of  a  receipt  over  twenty  years  old,  or  of  a 
title  bond  over  thirty  years  old,  there  being 
no  suspicion  as  to  its  genuineness ;  nor  is 
preliminary  proof  of  possession  under  the 
latter  necessary  if  such  bond  is  otherwise 
relevant.  Woods  v.  Montevallo  Coal,  etc., 
Co.,  84  Ala.  560,  3  So.  475,  5  Am.  St.  Rep. 
393.  So  the  record  of  a  patent  is  admissible 
without  preliminary  proof  accounting  for 
the  original  patent,  where  the  statute  makes 
such  record  prima  facie  evidence  of  the  ex- 
istence of  the  patent  and  conclusive  proof 
of  the  existence  of  the  records.  Green  v. 
Holmes,  (Kan.  App.  1899)  58  Pac.  128. 

73.  Holt  V.  Martin,  51  Pa.  St.  499. 

74.  Morse  v.  Carpenter,  19  Vt.  613. 

75.  Maus  V.  Wilson,  15  Pa.  St.  148. 
Deed,  executed  by  an  attorney  in  fact, 

should  be  admitted  when  accompanied  by 
such  evidence  of  the  power  as  is  obtainable, 
even  though  no  written  power  is  produced 
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and  no  direct  evidence  of  the  existence  of  tiie 
power  is  given.  Ensign  v.  McKinney,  12 
Abb.  N.  Cas.   (N.  Y.)  463. 

76.  Garrigues  r.  Harris,  17  Pa.  St. 
344. 

The  record  of  a  judgment  by  a  stranger  to 

a  pending  ejectment,  obtained  against  de- 
fendant in  a  former  action,  should  be  r- 
jected  as  evidence  of  a  prior  or  superior  titJ< 
to  plaintiff's,  unless  accompanied  with  an 
offer  of  independent  proof  showing  an  ancier >t 
and  superior  title.  White  v.  Evans,  47  Bar-  . 
(N.  Y.)  179. 

77.  Langley  v.  Jones,  26  Md.  462;  Reid  -  . 
Dodson,  1  Overt.  (Tenn.)  396. 

Defendant's  title  need  not  be  shown  in  the 
first  instance  by  plaintiff.  Odom  v.  Weat: - 
ersbee,  26  S.  C.  244,  1  S.  E.  890. 

78.  Jones  v.  Bland,  116  Pa.  St.  190,  9  At]. 
275 

79.  Green  v.  Holmes,  (Kan.  App.  1899)  58 
Pac.  128. 

Producing  the  grant  of  the  proprietary  is 
the  first  step  in  deducing  title.  If  that  i9 
wanting  and  inferior  testimony  is  resorted 
to  for  presuming  a  grant,  the  foundation 
must  be  laid  by  stating  and  combining  all 
the  facts  existing  in  the  case  on  which  a 
grant  may  be  presumed.  Cockey  v.  Smith,  3 
Harr.  &  J.  (Md.)  20. 

80.  Worley  v.  Hicks,  161  Mo.  340,  61  S.  W. 
818. 

81.  Weston  v.  Clark,  37  Mo.  568. 

82.  Roper  v.  McFadden,  48  Cal.  346.  See 
also  Warner  v.  Henby,  48  Pa.  St.  187.  And 
compare  Peaceable  r.  Keep,  1  Yeates  (Pa.) 
440. 

83.  Goundie  v.  Northampton  Water  Co.,  7 
Pa.  St.  233.  See  also  Schrack  v.  Zubler.  34 
Pa.  St.  38.    But  compare  White  v.  Scofieid, 
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do  not  specifically  appear  to  convey  the  land  in  controversy;^^  or  to  state  the 
principle  hroadly  the  party  offering  a  document  or  writing  must  show  how  it  is 
admissible  or  offer  to  connect  it  or  it  will  be  inadmissible,  where  such  paper  is 
prima  facie  irrelevant,^^  or  does  not  show  upon  its  face  any  connection  with  the 
land  in  controversy.^^ 

e.  Of  Identity  of  Land.  It  is  not  only  competent  to  show  by  parol  proof  or 
explanatory  evidence  the  connection  of  the  papers  offered  with  the  land  in  con- 
troversy,^* but  it  may  be  necessary  that  the  description  in  the  grant,  deed,  or  con- 
veyance be  aided  by  other  testimony,^^  although  the  uncontroverted  testimony  of 
a  witness  will  be  sufficient  aid,^^  especially  where  he  is  an  expert  surveyor.^  It  is 
also  decided  that  altliougli  a  deed  does  not  upon  its  face  embrace  the  land  in  suit, 
such  fact  need  not  be  shown  as  a  foundation  for  its  introduction,  as  a  party  is  not 
obliged  to  locate  on  the  ground  the  calls  of  a  deed  before  it  is  admitted  in 
evidence.^^ 

f.  Exclusion  of  Evidence  on  Failure  to  Connect.  If  evidence  is  received  and 
some  important  link  necessary  to  establish  the  right  claimed  is  wanting  it  may 
then  be  excluded.^^ 


84  Ga.  56,  10  S.  E.  591;  Lowes  t\  Holbrook, 
1  Harr.  &  J.  (Md.)  153. 

Documents  issued  by  other  states  are  recog- 
nized without  other  proof  than  inspection  of 
their  seals,  and  whether  they  are  connected 
with  the  case  depends  upon  the  whole  evi- 
dence offered;  and  title  of  state  trustees,  al- 
though not  original,  is  of  such  a  public  char- 
acter that  their  deed  is  prima  facie  evidence 
of  title  in  the  grantee  subject  to  be  overcome 
by  proof.    Groover  v.  Coffee,  19  Fla.  61. 

Deed  may  be  received  without  proof  of 
ownership  where  it  is  so  ancient  that  no  liv- 
ing person  can  in  the  nature  of  things  tes- 
tify to  acts  of  ownership  of  the  grantor  or 
grantee,  and  while  within  this  rule  a  decree 
in  partition  is  admissible  without  proof  of 
possession  yet  it  is  not  sufficient  evidence  of 
title  of  one  claiming  under  it  without  show- 
ing some  subsequent  or  modern  possession  by 
the  parties  who  have  received  later  deeds  in 
plaintiff's  chain  of  title.  Greenleaf  v.  Brook- 
lyn, etc.,  R.  Co.,  132  N.  Y.  408,  30  N.  E. 
762,  28  Abb.  N.  Cas.  (N.  Y.)  161  Ireversing 
5  Silv.  Supreme  279,  8  N.  Y.  Suppl.  30]. 

Mortgage  over  twenty  years  old  cannot  be 
set  up  to  show  an  outstanding  title  to  defeat 
ejectment  without  proof  of  possession  under 
the  mortgage  or  of  the  present  existence  of 
the  debt.    Moreau  r.  Detchemendy,  41  Mo. 

Principle  applies  to  a  judgment  debtor, 

where  judgment,  on  which  land  was  sold  and 
defendant  purchased,  is  offered  in  evidence. 
Kennedy  v.  Bogert,  7  Serg.  &  R.  (Pa.)  97. 

84.  Stumpf  V.  Osterhage,  111  111.  82. 

85.  McGarrity  v.  Byington,  12  Cal. 
426. 

86.  Florida  Sav.  Bank,  etc.,  Exch.  v.  Smith, 
21  Fla.  258.    But  see  infra,  VIII,  A,  3,  e. 

Ancient  charter  of  township  containing  no 
description  of  land  itself  is  admissible  in 
evidence  and  may  be  rendered  perfect  when 
accompanied  with  proof  of  actual  location 
and  division  among  the  proprietors.  Robin- 
son V.  Gillman,  3  Vt.  163. 

Relation  of  a  deed  to  the  case  should  be 
shown  when  offered^  where  the  deed  standing 


by  itself  shows  nothing;  but  if  the  offer  is 
accompanied  by  a  declaration  that  it  will  be 
followed  by  other  proof  showing  its  connec- 
tion with  the  chain  of  title  it  is  admissible, 
otherwise  not.  McKibben  v.  Newell,  41  111. 
461. 

87.  Florida  Sav.  Bank,  etc.,  Exch.  v.  Smith, 
21  Fla.  258;  McMaster  r.  Morse,  18  Utah  21, 
55  Pac.  70,  holding  also  that  parol  evidence 
Avill  not  be  excluded  by  reference  in  the  deed 
to  a  certain  survey. 

88.  Chicago,  etc.,  R.  Co.  v.  Hardt,  138  111. 
120,  27  N.  E.  910;  Stephens  r.  Taylor,  3 
Baxt.  (Tenn.)  214.  Compare  Earnshaw  v.. 
Crout,  23  Kan.  560;  Daniels  r.  Burso,  40 
111.  307;  Dixon  v.  Fuller,  196  Pa.  St.  349, 
46  Atl.  553. 

Deed  referred  to  in  the  deed  offered  must 
be  produced  where  the  deed  making  such  ref- 
erence does  not  sufficiently  specify  the  land. 
Hammond  v.  Norris,  2  Harr.  &  J.  (Md.)  130. 

Identity  of  name  in  patents  and  deeds  of 
two  tracts  in  the  same  county,  taken  in  con- 
nection with  the  long  possession  of  those  un- 
der whom  plaintiff  claims  and  the  absence  of 
all  evidence  of  any  adverse  claim  or  outstand- 
ing titlCj  is  sufficient.  Carroll  v.  Carroll,  16 
How.  (U.  S.)  275,  14  L.  ed.  936. 

Subsequent  deeds  must  also,  where  they  de- 
scribe the  property  only  in  general  terms,  be 
aided  by  other  evidence  to  identify  the  de- 
scription with  that  of  the  prior  deed.  Jar  vis 
r.  Lynch,  13  N.  Y.  Suppl.  703. 

That  land  was  the  same  as  that  excepted 
out  of  the  deed  may  be  inferred  by  the  jury 
when  aided  by  proof  of  possession  for  twenty- 
nine  years.  Marshall  v.  Goodwin,  2  Dana 
(Ky.)  58. 

89.  Thompson  v.  Kauffelt,  110  Pa.  St.  209, 
1  Atl.  267. 

90.  Lanier  v.  Orr,  110  Ga.  267,  34  S.  E. 
306. 

91.  Hogans  v.  Carruth,  18  Fla.  587.  But 
see  supra,  VIII,  A,  3,  d. 

92.  Williams  v.  Doe,  2  111.  502.  In  this 
case  the  evidence  was  excluded  evidently  upon 
this  principle,  which  is  stated  generally  by 
the  court  as  having  befen  applied  in  some 
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4.  Scope  of  Inquiry  and  Powers  of  Court  —  a.  Scope  of  Inquiry  Gener?illy. 

Although  in  ejectment  certain  matters  may  be  considered  which  are  evidently 
within  the  principle  which  permits  courts  to  take  cognizance  within  certain 
hmits  of  questions  ancillary,  incidental  to,  or  growing  out  of  the  main  action,^^  yet 
equities  will  not  be  considered  in  the  absence  of  a  plea  in  regard  tliereto.^^  \\\ 
^certain  jurisdictions,  however,  equitable  matters  may  be  .determined  without 
resort  to  an  independent  suit  in  equity .^^ 

b.  Powers  of  Court  Generally.  The  court  may  require  plaintiffs  to  elect  on 
which  one  of  two  separate  declarations  they  will  proceed,  both  actions  being 
docketed  as  one  suit.^^  The  court  may  also  stay  proceedings,^'  and  may  upon 
motion  strike  out  parcels  of  land  to  which  plaintiff's  right  is  conceded.^^  The 
giving  of  further  evidence  also  rests  in  the  sound  discretion  of  the  court.^'*  But 
the  court  cannot  after  judgment  try  title  of  a  third  party  as  intervener;^  nor  if 
there  is  a  dispute  as  to  the  inheritance  will  the  court  compel  the  trustee  of  an 
■outstanding  term  attending  the  inheritance  to  lend  his  name  to  either  party ;  ^ 
nor  can  it  require  pending  action  security  from  defendant  for  mesne  profits.-^ 

e.  On  Default  or  Disclaimer.  Where  defendant  answers  but  fails  to  appear 
when  the  cause  is  called,  the  court  may  proceed  to  try  the  cause  without  a  jury.^ 
After  a  disclaimer  by  defendant  of  all  right,  title,  and  interest  in  the  land,  and  a 
denial  of  possession,  plaintiff  may  take  judgment  or  go  to  trial  on  the  issue  of 
defendant's  possession.^ 

6.  Questions  For  Court  and  Jury.  With  its  qualifications,  and  to  substantially 
the  same  extent  that  it  governs  in  other  cases,^  the  general  rule  and  statement 
applies  in  ejectment  that  questions  of  law  are  for  the  determination  of  the  court,' 


states.  See  also  Lowes  v.  Holbrook,  1  Harr. 
&  J.  (Md.)  153. 

93.  Elder  %.  Schumacher,  18  Colo.  433,  33 
Pac.  175j  holding  that  the  court  may  deter- 
mine questions  relating  to  the  validity  of  a 
deed  relied  on  to  prove  title.  Compare  East 
Norway  Lake  Church  v.  Halvorson,  42  Minn. 
503,  44  N.  W.  663. 

Ancillary  and  incidental  jurisdiction  of 
€ourts  see  Courts,  11  Cyc.  677. 

94.  Garner  v.  Black,  95  Tex.  125,  65  S.  W. 
876  [affirming  (Civ.  App.  1901)  63  S.  W. 
^18]. 

95.  Swope  V.  Weller,  119  Mo.  556,  25 
S.  W.  204. 

After  an  equitable  defense  is  dismissed  the 

court  should  proceed  with  trial  at  law. 
Thomas  v.  Lawlor,  53  Cal.  405. 

Equitable  rights  of  parties  may  be  ad- 
judged at  the  instance  of  plaintiff  as  well  as 
at  the  instance  of  defendant.  Oellrich  v. 
Georgia  R.  Co.,  73  Ga.  389. 

Residuary  legatee  holding  part  of  the  lands 
by  an  unrecorded  mortgage  cannot,  in  eject- 
ment by  testator's  executors  claiming  under  a 
prior  judgment  sale,  require  an  adjustment 
of  his  equities  growing  out  of  his  rights  as 
legatee.  Wilson  v.  Shoenberger,  34  Pa.  St. 
121. 

96.  Hardin  v.  Kirk,  49  111.  153,  95  Am. 
Dec.  581. 

97.  Jackson  v.  Stiles,  3  Wend.  (N.  Y.) 
429. 

Court  may  refuse  to  stay  proceedings  until 
the  costs  of  the  first  suit  are  paid,  where  a 
second  ejectment  is  brought  in  consequence 
of  the  tenant's  refusal  to  enter  into  a  consent 
rule  containing  a  proper  description  of  the 
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premises.  Doe  v.  Roe,  8  N.  Brunsw.  84.  See 
Doe  V.  Thomson,  9  N.  Brunsw.  596. 

98.  Mower  v.  Mower,  20  Wend.  (N.  Y.) 
635. 

99.  It  is  not  a  matter  of  the  right  of 
plaintiff  after  he  has  closed  his  case.  Snow- 
hill  V.  Snowhill,  23  N.  J.  L.  447. 

1.  Atkison  r.  Dixon,  89  Mo.  464,  1  S.  W. 
13. 

2.  Doe  V.  King,  2  Dowl.  P.  C.  580. 

3.  France  v.  French,  2  Pa.  Co.  Ct.  165. 

4.  Doll  V.  Feller,  16  Cal.  432. 

Judgment  will  not  be  given  upon  the  plead- 
ings without  evidence,  even  if  there  is  no 
answer.  Chester  f.  Field,  87  Cal.  422,  25  Pac. 
493.    Compare  Bario  v.  Blumner,  1  N.  M.  552. 

Failure  to  plead  admits  those  allegations 
upon  which  judgment  should  have  been  ren- 
dered and  a  jury  impaneled  to  assess  dam- 
ages. So  held  in  Stennett  v.  Scott,  7  Ark. 
280. 

5.  Duncan  v.  Sherman,  121  Pa.  St.  520,  15 
Atl.  565. 

6.  As  to  unreliability  of  rule  in  its  appli- 
cation see  1  Greenleaf  Ev.  (16th  ed. )  p.  163, 
§  8  If. 

7.  The  court  may  decide:  Whether  or  not 
from  the  facts  of  the  case  a  question  arises 
whether  the  premises  were  left  animo  rever- 
tendi  (McCall  v.  Doe,  17  Ala.  533)  ;  upon 
questions  as  to  the  proper  parties  plaintiff, 
as  to  proceedings  in  the  probate  court,  the 
loss  of  a  conveyance  and  its  contents  second- 
arily proven  (Seaward  v.  Malotte,  15  Cal. 
304)  ;  an  equitable  estoppel  (Tarpey  v.  Mad- 
sen,  26  Utah  294,  73  Pac.  411)  ;  and  whether 
a  defense  warrants  specific  performance  and 
enjoining  the  ejectment  suit  will  first  be 
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for  example,  questions  as  to  the  validity,  interpretation,  and  effect  of  writings,^ 
or  as  to  what  constitutes  title,  seniority  of  title,  adverse  possession,  and  color  of 
title,  as  distinguished  from  the  facts  upon  which  such  questions  arise  ;  ^  and  that 
questions  of  fact  are  for  the  determination  of  the  jury,^^  especially  where  the 


passed  by  the  court  (Weber  f.  Marshall,  19 
Cal.  447). 

When  question  of  renunciation  of  dower  is 

not  for  the  court  see  Bradley  v.  Drayton,  48 
S.  C.  234,  26  S.  E.  613. 

Questions  for  jury  do  not  include:  The 
date  of  delivery  of  a  writing  where  there  is 
no  evidence  that  its  delivery  was  deferred 
after  the  date  of  its  execution  until  the  ex- 
piration of  the  statutory  period  for  the  acqui- 
sition of  title  by  adverse  possession  (Dausch 
i\  Crane,  109  Mo.  323,  19  S.  W.  61)  ;  title 
established  by  undisputed  evidence  (Fisher 
i\  Muecke,  82  Iowa  547,  48  N.  W.  936)  ; 
estoppel  of  plaintiff  by  his  own  conduct  from 
claiming  land  (Tunstall  r.  Cobb,  109  N.  C. 
316,  14  S.  E.  28)  ;  an  issue  which  is  within 
the  equitable  jurisdiction  of  the  court,  and  an 
issue  whether  another  summons  was  formerly 
in  the  record  (Rice  v.  Bamberg,  59  S.  C.  498, 
38  S.  E.  209) ;  whether  defendant  signed  a  cer- 
tain contract,  where  the  evidence  is  conclusive 
that  he  did  not  sign  it  (Commonwealth  Title 
Ins.,  etc.,  Co.  v.  Dakko,  89  Minn.  386,  94 
N.  W.  1088 )  ;  or  in  a  suit  by  heirs  the  ques- 
tion whether  a  marriage  took  place  at  any 
time,  a  regular  marriage  at  a  specific  time 
and  place  being  relied  on  ( Blackburn  v.  Craw- 
fords,  3  Wall.  (U.  S.)  175,  18  L.  ed.  186). 
And  where  the  evidence  fails  to  show  any  user 
of  the  land  the  court  may  refuse  to  submit 
the  question  to  the  jurv.  Brookhaven  v. 
Smith,  118  N.  Y.  634,  '23  K  E.  1002,  7 
L.  R.  A.  755  [affirming  6  N.  Y.  St.  742]. 
And  defendant  in  ejectment  by  the  purchaser 
at  a  foreclosure  sale  is  not  entitled  as  a 
"  mortgagor  or  his  assignee  "  to  the  benefit 
of  Ala.  Code  (1886),  §  2707,  providing  that 
in  an  action  against  the  mortgagor  or  one 
holding  under  him  defendant  may  have  the 
jury  ascertain  the  amount  due  on  the  mort- 
gage debt.  Matkin  i\  Marx,  96  Ala.  501,  11 
So.  633. 

Jury  should  not  be  allowed  to  consider 

whether  land  described  in  the  complaint  was 
susceptible  of  location,  where  they  were  in- 
structed that  plaintiff  should  recover  unless 
the  land  had  been  conveyed  to  a  certain  de- 
fendant. Holmes  v.  Deppert,  122  Mich.  275, 
80  N.  W.  1094. 

Ejectment  must  be  tried  by  the  court  with- 
out the  jury  under  Law  Reform  Act  (1868), 
§  18,  subject  only  to  the  judge's  discretion 
to  direct  one.  Humphreys  v.  Hunter,  20 
U.  C.  C.  P.  456. 

8.  Seaward  v.  Malotte,  15  Cal.  304;  Quinn 
r.  Eagleston,  108  111.  248;  Burke  v.  Lee,  76 
Va.  386;  Florida  Southern  R.  Co.  v.  Loring, 
51  Fed.  932,  2  C.  C.  A.  546. 

The  court  must  determine  the  legal  effect 
of  a  record  where  it  is  not  shown  to  be  incom- 
plete (Rice  v.  Bamberg,  59  S.  C.  498,  38  S.  E. 
209 )  ;  title  dependent  upon  written  evidence 
(Connellogue  v.  English,  8  Watts  &  S.  (Pa.) 
11)  ;  and  the  construction  of  the  written  re- 
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turn  of  the  sheriff  of  a  levy  under  execution 
and  the  quantum  of  estate  conveyed  by  the 
sheriff's  deed  (Hoffman  v.  Banner,  14  Pa.  St. 
25).  And  where  defendant's  claim  is  through 
a  patent,  and  he  establishes  that  plaintiff's 
claim  under  said  patent  is  invalid,  he  is  not 
entitled  to  try  the  legal  issues  to  the  jury. 
Cornelius  v.  Kessel,  58  Wis.  237,  16  N.  W. 
550.  Again,  it  is  error  to  permit  a  record  of 
partition  to  go  to  the  jury  to  prove  that  the 
land  in  dispute  had  been  assigned  to  plaintiff. 
Whitacre  v.  Ilhaney,  4  Munf.  (Va.)  310. 

9.  Reid  v.  Anderson,  13  App.  Cas.  (D.  C.) 
30. 

Whether  a  grant  can  fairly  be  implied  from 
possession  of  a  certain  character  is  for  the 
court  to  decide.    Castro  r.  Gill,  5  Cal.  40. 

Whether  deeds  show  title  in  party  offering 
them  must  rest  with  the  court  and  not  with 
the  jury.  Hunt  v.  Missouri  Pac.  R,  Co.,  75 
Mo.  252. 

10.  Alabama. —  Louisville,  etc.,  R.  Co.  v. 
Massey,  136  Ala.  156,  33  So.  896,  96  Am.  St. 
Rep.  17. 

California. —  Weber  v.  Marshall,  19  Cal. 
447. 

Georgia. —  Vickery  v.  Benson,  26  Ga.  582. 

Maryland. —  Hackett  v.  Webster,  97  Md. 
404,  55  Atl.  480;  Ringgold  i\  Malott,  1  Harr. 
«&  J.  299;  Helm  v.  Howard,  2  Harr.  &  M.  57. 

Massachusetts. —  Hall  v.  Thayer,  5  Gray 
523. 

Missouri. —  Whitaker  v.  Whitaker,  157  Mo. 
342,  58  S.  W.  5. 

Nebraska.— J ewett  v.  Black,  60  Nebr.  173, 
82  N.  W.  375. 

Nevada. —  Staininger  v.  Andrews,  4  Nev.  59. 

New  Jersey. — Bouvier  v.  Baltimore,  etc.,  R. 
Co.,  65  N.  J.  L.  313,  47  Atl.  772. 

New  York. —  Lucas  v.  Johnson,  8  Barb.  244. 

North  Carolina. —  Kendrick  v.  Dellinger, 
117  N.  C.  491,  33  S.  E.  438. 

Pennsylvania. —  Richards  v.  Buffalo,  etc., 
R.  Co.,  137  Pa.  St.  524,  19  Atl.  931,  21  Am. 
St.  Rep.  892;  Miller  r.  McCullough,  104  Pa. 
St.  624;  McLaughlin  v.  Fulton,  104  Pa.  St. 
161;  Richards  v.  El  well,  48  Pa.  St.  361; 
Mclldowny  v.  Williams,  28  Pa.  St.  492 ;  Brei- 
den  V.  Paff,  12  Serg.  &  R.  430. 

South  Carolina. —  Bradley  v.  Drayton,  48 
S.  C.  234,  26  S.  E.  613. 

Wisconsin. —  Larson  v.  Pederson,  115  Wis. 
191,  91  N.  W.  659. 

Canada. — Doe  v.  Savoy,  28  N.  Brunsw.  168 ; 
Stewart  v.  Cameron,  20  U.  C.  Q.  B.  193. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  307 
et  seq. 

Questions  for  the  jury  may  include:  The 
ascertainment  of  the  damages,  there  being  no 
plea  ( Cushwa  r.  Cushwa,  9  Gill  ( Md. )  242 )  ; 
an  issue  of  fact  between  plaintiff's  legal  title 
and  defendant's  equitable  title  (Kern  v.  How- 
ell, 180  Pa.  St.  315,  36  Atl.  872,  57  Am.  St. 
Rep.  641);  the  consideration  of  a  deed  of 
release   (Budd  v.  Budd,  30  Pittsb.  Leg.  J. 
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evidence  is  conflicting,^^  and  includes  the  facts  upon  which  title,  seniority  of  title^ 
and  adverse  possession  under  claim  and  color  of  title  must  be  based, facts  relat- 
ing to  fraud,^^  facts  relating  to  identity  of  premises^*  and  their  location,^^  facts 
relating  to  liens,^^  and  facts  relating  to  occupancy,^^  ouster,^^  and  tortious  eviction, 
and  facts  relating  to  the  possession  of  the  premises.^^    But  this  rule  is  not  exclu- 


( Pa. )  428 )  ;  whether  a  will  was  probated  and 
has  been  lost,  and  if  a  purported  copy  is  a 
true  copy  (Counts  v.  Wilson,  45  S.  C.  571,  23 
S.  E.  942)  ;  and  evidence  showing  plaintiff's 
title  to  be  complex  and  their  interests  diffi- 
cult to  determine  (Odom  v.  Weatherbee,  26 
S.  C.  244,  1  S.  E.  890). 

An  instruction  "  that  the  plaintiffs  cannot 
recover  in  the  action,  because  the  evidence 
does  not  show  any  right  to  recover  the  pos- 
session of  any  share,  interest  or  portion  of 
the  premises,  at  the  commencement  of  the 
suit "  takes  the  whole  case  away  from  the 
jury  and  can  only  be  sustained  where  there 
is  no  evidence  whatever  tending  to  make  out 
a  case  for  plaintiffs.  Dubois  v.  Campau,  24 
Mich.  360,  But  an  instruction  is  correct  that 
"  the  written  evidence  of  title,  together  with 
the  admissions  of  the  parties,  authorized  them 
to  find  for  plaintiff,  since  the  execution  of 
the  papers  had  been  passed  on  by  the  Court." 
Such  charge  amounts  only  to  an  announce- 
ment of  the  law  as  to  the  effect  of  the  con- 
veyances, and  of  the  admission  of  defendants. 
Stark  V.  Barrett,  15  Cal.  361. 

It  may  be  intimated  to  the  jury  by  the 
trial  court  that  there  has  been  an  abandon- 
ment, where  it  submits  the  facts  to  their 
consideration  with  instructions  as  to  what 
constitutes  an  abandonment.  Sample  v.  Kobb, 
16  Pa.  St.  305. 

Recitals  in  deeds,  as  against  strangers, 
must  be  submitted  with  proper  instructions. 
Florida  Southern  R.  Co.  v.  Loring,  51  Fed. 
932,  2  C.  C.  A.  546. 

11.  Holloway  v.  Louisville,  etc.,  R.  Co.,  92 
Ky.  244,  17  S.  W.  572,  13  Ky.  L.  Rep.  481; 
Taylor  i".  Davis,  65  S.  W.  7,  23  Ky.  L.  Rep. 
1266;  Dausch  v.  Crane,  109  Mo.  323,  19  S.  W. 
61;  Close  v.  Benjamin,  (Pa.  1887)  9  Atl.  51; 
Enders  v.  Sternberg,  2  Abb.  Dec.  (N.  Y.) 
31,  1  Keyes  (N.  Y.)  264,  33  How.  Pr.  (N.  Y.) 
464.  See  Bryce  v.  King,  44  Mich.  181,  6 
N.  W.  233;  Moore  v.  Small,  19  Pa.  St.  461. 

12.  Reid  v.  Anderson,  13  App.  Cas.  (D.  C.) 
30. 

13.  For  example  the  effect  of  testimony  to 
estblish  fraud  in  procuring  the  deed  (Costillo 
f.  Thompson,  9  Ala.  937),  or  fraud,  under  a 
claim  that  defendant's  mortgage  was  obtained 
by  fraud  (Richardson  v.  Steere,  (R.  1.  1890) 
45  Atl.  151). 

14.  Munson  v.  Munson,  30  Conn.  425; 
Thompson  v.  Ridelsperger,  144  Pa,  St.  416, 
22  Atl.  826  (identity,  when  it  can  be  deter- 
mined only  by  extrinsic  evidente)  ;  Brown  v. 
Armstrong,  Ir.  R.  7  C.  L.  130. 

Whether  the  description  in  the  complaint 
will  apply  to  the  land  is  for  the  jury  to  de- 
termine.   Moss  f  .  Shear,  30  Cal.  467. 

Whether  the  land  is  within  the  tract  sur- 
veyed and  granted  is  a  question  for  the  jury. 
Bates  1?,  Illinois  Cent.  R.  Co.,  1  Black  (U.  S,) 
204,  17  L,  ed,  158. 
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Identity  of  articles  of  agreement  with  those 
recited  in  the  deed  is  a  question  for  the  jury. 
Allen  V.  Allen,  45  Pa.  St.  468. 

15.  Fish  f.  Chicago,  etc.,  R.  Co.,  84  Minn. 
179,  87  N.  W.  606. 

A  mistake  in  description  of  land  presents 
a  question  for  the  jurv.  Johnson  v.  Duncan, 
90  Ga.  1,  16  S.  E.  88. 

The  true  location  of  a  section  line  differ- 
ently located  by  different  surveyors  is  for 
the  jury  to  decide.  Herpel  v.  Malone,  56 
Mich.  199,  22  K  W.  283. 

What  quantity  of  land  was  intended  to  be 
sold  under  a  sheriff's  deed,  when  from  the 
uncertainty  of  description  a  doubt  is  raised 
as  to  the  boundaries  of  the  levy,  may  be  deter- 
mined by  the  jury.  Hoffman  r.  Danner,  14 
Pa.  St.  25. 

16.  Kime  f.  Polen,  (Pa.  1887)  8  Atl.  783. 

17.  Bass  V.  Dinwiddle,  2  Fed.  Cas.  No. 
1,092,  Brunn.  Col.  Cas.  190,  Cooke  (Tenn.) 
130. 

The  intention  of  an  entry  and  the  right  by 
which  and  the  extent  to  which  it  was  made  is 
for  the  jury  to  determine.  Helm  r.  Howard. 
2  Harr.  &  M.  (Md.)  57. 

Who  was  an  "actual  occupant"  is  a  ques- 
tion for  the  jury.  Martin  t-.  Rector,  101  N.  Y. 
77,  4  N.  E.  183. 

18.  Harmon  v.  James,  7  Sm.  &  M.  (Miss.) 
Ill,  45  Am.  Dec.  296. 

19.  Adams  v.  Tiernan,  5  Dana  (Ky.)  394; 
Sprigg  ij.  Bynum,  10  La.  464. 

20.  Alabama. —  Johnson  r.  Kyser,  127  Ala. 
309,  27  So.  784. 

California. —  Hicks  v.  Davis,  4  Cal.  67. 

Connecticut. —  Gage  r.  Smith,  27  Conn.  70. 

Georgia. —  Oliver  v.  Williams,  25  Ga.  217; 
Scisson  V.  McLaws,  12  Ga.  166. 

North  Carolina. —  Cowles  v.  MciSTeill,  125 
N.  C.  385,  34  S.  E.  499;  Truitt  v.  Grandv, 
115  N.  C.  54,  20  S.  E.  293;  Springs  r. 
Schenck,  99  N.  C.  551,  6  S.  E.  405,  6  Am.  St. 
Rep.  552. 

Wisconsin. —  Elofrson  v.  Lindsay,  90  Wis. 
203,  63  K  W.  89. 

United  States. —  Koons  v.  Bryson,  69  Fed. 
297   16  C  C  A  227. 

See  17  Cent.  Dig.  "tit.  "  Ejectment,"  §  308. 

Question  of  fact  for  the  jury  may  include: 
Actual  possession  in  the  ancestor  (Abram  v. 
Will,  6  Ohio  164)  ;  character  of  possession 
( O'Hara  v.  Richardson,  46  Pa.  St.  385 )  ;  pos- 
session, where  plaintiff  bases  his  claim  upon 
adverse  possession  (Moran  v.  Higgins,  40 
S.  W.  928,  19  Ky.  L.  Rep.  456)  ;  prior  pos- 
session (Florida  Southern  R.  Co.  v.  Loring, 
51  Fed.  932,  2  C.  C.  A.  546)  ;  whether  posses- 
sion was  held  adversely  under  claim  of  title 
(Davis  V.  Furlow,  27  Md.  536);  whether 
possession  was  obtained  by  consent  of  and 
under  plaintiff  (Jones  v.  Porter,  3  Penr. 
&  W.  (Pa.)  132)  ;  whether  possession  was  left 
animo  revertendi   (McCall  v.  Doe,  17  Ala. 
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sive,  for  subject  to  certain  qualifications  the  court  may  pass  upon  the  facts,  whei-e 
the  action  of  ejectment  is  substituted  for  a  bill  for  specific  performance  in  case 
of  a  parol  contract  for  land.^^  So  equitable  defenses  are  generally  for  the  court,-? 
and  even  if  the  court  in  its  discretion  leave  such  questions  to  the  jury^^  their 
findings  may  be  disregarded.^^ 

6.  Submission  of  Issues.  The  court  need  not  submit  to  the  jury  facts  which 
are  adjudicated,  but  only  such  issues  as  remain  undetermined.^^  Nor  need  issues 
be  submitted  which  are  not  involved  or  facts  which  are  immaterial  under  the 
pleadings  and  the  framing  and  submission  of  special  issues,  involving  both 
legal  and  equitable  defenses,  is  erroneous.^^  Again  issues  may  be  refused  wheri 
tendered  by  plaintiffs  without  reference  to  the  rights  of  defendants  under  the 
pleadings.^^'  The  issue  of  damages  should,  however,  be  submitted  with  the  issues 
upon  the  main  question.^*^  And  where  an  issue  is  sufficient  in  form  and  sub- 
stance, as  the  presentation  of  an  issue  controlling  the  determination  of  the  case,  it 
is  properly  submitted.^^ 

7.  Direction  of  Verdict.  A  verdict  may  be  dii;ected  where  there  is  no  conflict 
or  doubt  under  the  evidence  as  to  the  faQts  ;  where  plaintiff  has  made  out  a  case 
by  'prima  facie^xooi  and  there  is  no  rebutting  evidence  where  the  issue  being 
one  of  law  is  decided  by  the  court  :     where  an  equitable  title  is  set  up  and  the 


533)  ;  adverse  possession  when  claimed  by 
both  parties  and  there  is  evidence  for  botli 
parties  (Beecher  r,  Ferris,  124  Mich.  9,  82 
N.  W.  617)  ;  upon  an  issue  of  location  of  Hne, 
the  question  whether  defendant  acquired  title 
to  said  line  bv  adverse  possession  (McCor- 
mick  Kreinke,  179  111.  301,  53  X.  E.  549)  ; 
and  the  sufficiency  of  acts  of  appropriate  do- 
minion (Sharon  v.  Davidson,  4  Nev.  416). 

21.  Moore  v.  Small,  19  Pa.  St.  461. 

22.  Bodley  v.  Ferguson,  30  Cal.  511; 
DoAvner  v.  Smith,  24  Cal.  114;  Suessenback 
v.  Deadwood  First  Nat.  Bank,  5  Dak.  477,  41 
N.  W.  662;  Olendorf  v.  Cook,  1  Lans.  (N.  Y.) 
37.  Compare  Walton  v.  Gray,  29  Iowa  440 ; 
Burger  v.  Dankel,  100  Pa.  St.  113;  Dobbs  r. 
Kellogg,  53  Wis.  448,  10  N.  W.  623. 

23.  Weber  v.  Marshall,  19  Cal.  447. 

24.  Browhlee  v.  Martin,  28  S.  C.  364,  6 
S.  E.  148. 

25.  Fisher  v.  Muecke,  82  Iowa  547,  48 
N.  W.  936;  Vaughan  v.  Parker,  112  N.  C.  96, 
16  S.  E.  908. 

26.  Riley  v.  Hall,  119  N.  C.  406,  26  S.  E. 
47;  Tyson  r.  Shepherd,  90  N.  C.  314. 

27.  Overcash  v.  Kitchie,  89  N.  C.  384. 

28.  Weber  v.  Marshall,  19  Cal.  447. 

29.  Allen  v.  Allen,  114  N.  C.  121,  19  S.  E. 
269. 

30.  Cheek  v.  Watson,  90  N.  C.  302. 

31.  Ray  v.  Long,  132 'N.  C.  891,  44  S.  E. 
652. 

Illustrations. —  If  title  is  alleged  in  plain- 
tiff without  stating  the  source,  the  issues 
submitted  to  the  jury  should  be  so  framed 
as  to  allow  plaintiff  to  prove  title  in  any 
manner  he  can ;  and  when  plaintiff  tenders 
such  issues,  properly  framed,  it  is  error  to 
refuse  them,  and  to  submit  instead,  issues 
which,  although  proper  in  themselves,  narrow 
the  question  to  the  chain  of  title  stated  in 
defendant's  answer  as  the  one  through  which 
plaintiff  claims.  Davidson  v.  Gifford,  100 
N.  C.  18,  6  S.  E.  718.  But  where  plaintiffs 
do  not  show  that  they  were  prevented  from 
fully  enlightening  the  jury  in  the  law  applica- 


ble to  the  facts,  they  cannot  question  the 
sound  discretion  of  the  court  in  making  up 
the  issues.  Redmond  r.  Mullenax,  113  N.  C. 
505,  18  S.  E.  708. 

32.  Geor(/ia.— Perry  v.  Saylor,  118  Ga. 
219,  44  S.  E.  993;  Ballard  r.  James,  117  Ga' 
823.  45  S.  E.  68;  Briscoe  v.  Holder,  111 
Ga.  877,  36  S.  E.  960;  Carr  r.  Georgia  L. 
&  T.  Co.,  108  Ga.  757,  33  S.  E.  190;  Brundage 
r.  Bivens,  105  Ga.  805,  32  S.  E.  133;  Padgett 
r.  Hawkins,  100  Ga.  93,  26  S.  E.  608. 

Illinois. —  Casey  v.  Kimmel,  181  111.  154,  54 
N.  E.  905;  Anderson  v.  McCormick,  129  111. 
308,  21  N.  E.  803. 

Michigan. — Stoinski  r.  Pulte,  77  Mich.  322, 
43  N.  W.  979. 

Minnesota. — Hallam  r.  Doyle,  35  Minn.  337^ 
29  N.  W.  130. 

Mississippi. —  Goforth  v.  Stingley,  79  Miss. 
398,  30  So.  690. 

North  Carolina. —  Isler  f.  Harrison,  71 
N.  C.  64. 

Rhode  Island. — Richardson  v.  Steere,  (1890) 
45  Atl.  151. 

Trisco?tsin.— Blodgett  r.  Hitt,  29  Wis. 
169. 

See  17  Cent.  Dig.  tit.  ''  Ejectment,"  §  312. 

Facts  not  warranting  the  direction  of  a 
verdict  see  Bailey  r.  Selden,  124  Ala.  403,  26 
So.  909;  Mickle  v.  Montgomery,  111  Ala.  415, 

20  So.  441 ;  Crummey  v.  Bentley,  114  Ga.  746, 
40  S.  E.  765;  Murphy  v.  Campau,  33  Mich. 
71;  Campbell  r.  Hughes,  12  W.  Va.  183. 

Instruction  is  not  objectionable  that  if  the 
jury  find  for  plaintiff  their  verdict  will  be 
ithat  they  "  find  for  plaintiffs  for  the  recovery 
for  the  possession  of  the  premises  first  de- 
scribed in  the  complaint,"  where  the  answer 
raises  no  question  as  to  the  amount  of  land 
plaintiff  might  recover  and  defendant  asks 
no  instruction  as  to  such  amount.  Feliz  i\ 
Feliz,  105  Cal.  1,  38  Pac.  521. 

33.  Anderson  v.  McCormick,  129  111.  308, 

21  N.  E.  803. 

34.  Brrmmett  r.  Campbell,  32  Wash.  358, 
73  Pac.  403. 
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evidence  is  in  the  court's  opinion  insufficient  to  prevail  against  the  legal  title 
where  there  is  an  absence  of  evidence  of  title  in  plaintiff ; -^^  or  where  defendant 
;gives  no  evidence,  but  relies  upon  the  insufficiency  of  plaintiff's  title.^'    But  the 
court  errs  in  giving  a  general  affirmative  charge  where  there  is  a  conflict  of 
evidence.^^ 

B.  Dismissal  and  Nonsuit  —  l.  Generally.  The  rules  governing  the  dis- 
missal or  discontinuance  of  actions  in  general  as  well  as  the  general  rules  as  to 
the  entering  a  nonsuit  or  a  nolle proseqitP'^  applj  to  actions  of  ejectment.  One  of 
several  separate  lessors  may  have  his  name  stricken  from  the  declaration. ""^ 
Plaintiff  may  also  strike  out  two  defendants  and  proceed  against  a  third."^^  Again, 
although  it  is  generally  true  that  none  but  defendant  can  nonsuit,  yet  if  there  are 
several  defendants  judgment  of  nonsuit  may  be  by  one  of  them,  and  where 
several  defendants  plead  jointly  nonsuit  may  be  granted  against  plaintiff  after 
the  death  of  one  of  the  defendants,  without  a  substitution  of  his  representativene- 


ss. Williams  v.  Milligan,  183  Pa.  St.  386, 
38  Atl.  1015. 

36.  Scott  V.  Nickum,  193  Pa.  St.  371,  44 
Atl.  437. 

37.  Foust  V.  Ross,  1  Watts  &  S.  (Pa.)  501. 

38.  Dougherty  v.  Powe,  127  Ala.  577,  30 
So.  524. 

It  is  error  to  give  a  general  charge  in  favor 
of  the  grantee  under  a  sheriff's  deed,  bringing 
ejectment,  as  against  the  execution  debtor's 
wife,  introducing  in  evidence  a  deed  from  her 
husband,  executed  and  filed  before  issuance 
of  the  execution.  Hardy  v.  Gunn,  122  Ala. 
666,  25  So.  621,  45  L.  R.  A.  804. 

39.  See,  generally,  Dismissal,  and  Non- 
suit. 

Plaintiff  may  dismiss  the  suit  whenever  he 
thinks  proper,  notwithstanding  the  beneficial 
interest  in  such  suit  is  in  another.  White  v. 
Nance,  16  Ala.  345.  He  may  also  for  good 
cause,  upon  motion  for  judgment  as  in  case 
of  a  nonsuit,  discontinue  without  costs,  un- 
less defendant  has  given  security  for  any 
judgment  that  may  be  recovered  against  him. 
Fort  V.  Palmerton,  19  Wend.  (N.  Y.)  94. 
Plaintiff  cannot,  however,  after  the  right  to 
a  new  trial  is  granted  him,  discontinue  his 
suit  and  commence  a  new  action  in  the  same 
or  another  court.  Brown  v.  King,  107  N.  C. 
313,  12  S.  E.  137.  See  also  Carleton  v.  Darey, 
75  N.  Y.  375.  Nor  can  plaintiff  who  is  ruled 
to  bring  an  ejectment  discontinue  the  suit 
without  good  cause  shown.  Knabb  v.  Conner, 
23  Pa.  Co.  Ct.  237. 

Defendant,  if  he  answer  by  a  full  dis- 
claimer and  the  answer  be  not  falsified,  is 
entitled  to  judgment  dismissing  the  action 
with  costs.  Webster  v.  Pierce,  108  Wis.  407, 
83  N.  W.  938.  'See  also  Noe  v.  Card,  14  Cal. 
576. 

A  contract  between  plaintiff  and  defendant 
to  dismiss  precludes  prosecution  of  the  action 
and  a  recovery  by  plaintiff,  unless  defendant 
has  violated  or  abandoned  the  contract.  Hunt 
V.  Siemers,  22  Tex.  Civ.  App.  94,  53  S.  W. 
387. 

Operation  and  effect. —  By  consenting  to  a 
nonsuit  plaintiff  waives  his  right  to  a  de- 
cision by  the  jury.  Lord  v.  Buffum,  19  Me. 
195.  And  a  discontinuance  by  plaintiff  as 
to  one  defendant  is  held  to  be  a  discontinu- 
ance as  to  all.    Torrey  i\  Forbes,  94  Ala. 
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135,  10  So.  320.  A  discontinuance  against  a 
tenant  in  possession  is  also  a  discontinuance 
of  the  action.  Peters  v.  Allison,  1  B.  Mon. 
(Ky.)  232,  36  Am.  Dec.  574.  But  plaintiff 
cannot  dismiss  his  suit  against  a  tenant  in 
possession  and  use  the  tenant  as  a  witness 
against  one  who  was  admitted  to  defend  with 
him.  Peters  r.  Allison,  1  B.  Mon.  (Ky.)  232, 
36  Am.  Dec.  574.  Again  dismissal  of  the 
action  at  the  instance  of  plaintiff  settles  no 
rights  of  the  parties  and  is  not  an  admission 
of  any  right  or  title  in  defendant,  and  is  not 
a  bar  to  and  cannot  be  shown  in  evidence  in 
a  second  action.  Van  Vliet  r.  Olin,  1  Nev. 
495.  It  is  decided,  however,  that  a  nonsuit 
will  operate  as  a  bar  to  a  future  action  by 
the  same  plaintiff,  unless  the  second  action 
is  commenced  within  the  period  specified  in 
the  statute  for  bringing  such  second  action 
(Porter  v.  Maxwell,  1  Bailey  (S.  C.)  68); 
but  a  second  suit  may  under  the  statute  be 
brought  on  terms  within  a  limited  time  ( Ben- 
bow  V.  Levi,  50  S.  C.  120,  27  S.  E.  655). 

40.  Scott  v.  Sears,  31  N.  C.  87. 

Name  of  a  lessor  may  be  stricken  out  on 
his  own  motion  at  any  stage  of  the  proceed- 
ings, where  the  rights  of  defendant  are  not 
affected,  on  paying  his  share  of  the  costs. 
Jackson  v.  Stiles,  5  Cow.  (N.  Y.)  418. 

One  of  several  plaintiffs  cannot  discontinue 
with  the  result  of  defeating  the  action  as  to 
the  other  plaintiffs.  Cooper  r.  Cooper,  1 
Phila.  (Pa.)  129. 

41.  Cunningham  f.  Bradley,  26  Ga.  238. 
Where  certain  heirs  are  defendants  and 

they  claim  no  title  whatever,  and  no  relief 
is  claimed  against  them,  the  suit  should  be 
dismissed  as  to  them  with  costs.  W^all  v. 
Fairley,  73  N.  C.  464. 

42.  Nickle  v.  McFarland,  7  Watts  (Pa.) 
406. 

Several  plaintiffs.— 36  Vict.  c.  135,  §§  10- 
12  (0),  respecting  the  property  of  religious 
institutions,  authorizes  only  the  appointment 
of  successors  to  trustees  dead  or  legally  re- 
moved, and  does  not  empower  the  congre- 
gation to  remove  trustees  competent  and  will- 
ing to  act.  The  three  plaintiffs  in  this  case 
claimed  title  under  a  conveyance  to  two  of 
them,  and  to  H,  one  of  the  defendants,  as  a 
trustee  of  a  congregation  named,  alleging 
that  H  had  been  since  removed  from  the 
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2.  At  What  Stage  of  the  Action  — a.  Before  Trial.  The  suit  maybe  dis- 
missed where  plaintiff  waives  the  first  trial  and  makes  no  demand  for  another 
after  a  long  time  ;  ^  or  where  after  a  plea  of  not  guilty  plaintiff  is  in  default  in 
that  after  moving  for  trial  he  fails  to  lile  a  description  of  the  land  as  required, 
join  issue,  and  put  the  cause  on  the  trial  list.^^  A  dismissal  should  also  be  entered 
where  there  is  ground  for  believing  that  the  suit  is  prosecuted  ostensibly  in  a 
vendor's  name,  for  a  champertous  vendee's  benefit,  unless  upon  a  rule  or  other- 
wise such  ostensible  vendor  and  lessor  should  have  an  opportunity  to  be  heard, 
and  it  should  then  appear  that  the  suit  was  so  prosecuted  with  his  knowledge  and 
consent.^^  That  the  court  has  no  jurisdiction  to  grant  the  equitable  relief  asked 
for  by  plaintiff  does  not  justify  a  dismissal  of  his  action  at  law,  which  on  its  face 
does  not  purport  to  have  any  connection  with  the  other  grounds  of  relief.'** 

b.  At  Trial.  Ordinarily,  in  determining  whether  or  not  a  nonsuit  should  be 
granted,  the  question  is  not  one  of  sufficiency  of  the  evidence,  but  whether  there 
was  any  evidence  \  and  a  nonsuit  is  improper  where  there  is  any  evidence  tend- 
ing to  prove  plaintiff's  case,^^  or  where  prima  facie  case  is  established.^^  The 
case  should  also  be  submitted  to  the  jury  under  proper  instructions,  even  though 
plaintiff  and  defendant  make  out  a  case  and  the  court  is  of  the  correct  opinion 


office  of  trustee,  and  plaintiff  T  appointed 
in  his  stead.  Defendants  denied  plaintiffs' 
title.  The  conveyance  contained  no  clause 
for  the  removal  of  trustees  or  the  appoint- 
ment of  new  ones,  and  the  congregation  un- 
der the  statute  above  mentioned  had  assumed 
to  appoint  plaintiff  T  in  place  of  H.  It  was 
held  that  plaintiffs  must  wholly  succeed  or 
wholly  fail  as  to  the  title  alleged,  and  that 
the  appointment  of  T  being  invalid  a  non- 
suit must  be  entered.  Lage  r.  Mackenson, 
40  U.  C.  Q.  B.  388. 

43.  See,  generallj^  Dismissal  and  Non- 
suit. 

Nolle  prosequi  after  verdict. —  It  is  not 

error  to  enter  after  verdict  a  nolle  prosequi 
as  to  some  of  the  defendants,  there  being  no 
contribution.  Freediv  v.  Mitchell,  2  Pa.  St. 
100. 

44.  Kohn  v.  Barr,  40  Kan.  45,  19  Pac. 
335. 

45.  Gallowav  r.  Saunders,  2  Serg.  &  R. 
(Pa.)  405. 

46.  Marks  r.  Jordan,  3  B.  Mon.  (Ky.) 
116.  Compare  Coogler  v.  Rogers,  25  Fla. 
853,  7  So.  391. 

47.  McNeady  r.  Hyde,  47  Cal.  481. 

Where  equitable  defense  is  filed  by  defend- 
ant, who  is  an  obligee  in  a  bond  for  a  title 
and  the  action  is  by  the  obligor  to  recover  on 
defendant's  failure  to  pay  the  entire  pur- 
chase-money, it  is  error  to  dismiss  the  case, 
because  plaintiff  declined  to  amend  his  decla- 
ration so  as  to  change  the  action  to  assump- 
sit for  recovery  of  the  purchase-money.  Alli- 
son r.  Elder,  45  Ga.  17.  But  a  cause  is  prop- 
erly dismissed  where  the  equitable  defense 
set  up  as  a  bar  to  plaintiff's  cause  of  action 
is  sufficient,  and  where  the  pleadings  fail  to 
show  that  plaintiff  is  entitled  to  any  fur- 
ther relief  he  cannot  complain  that  defendant 
was  not  granted  other  and  further  relief 
asked  for.  Sims  v.  Steadman,  62  S.  C.  300, 
40  S.  E.  677. 

48.  Bradlev  r.  Drayton,  48  S.  C.  234,  26 
S.  E.  613.     ^  '  ' 

Nonsuit  is  improper  where  there  is  evi- 


dence that  plaintiff  went  into  possession  and 
paid  taxes  for  more  than  twenty  years  ( Kolb 
r.  Jones,  62  S.  C.  193,  40  S.  E.  168)  ;  where 
the  ground  is  the  serving  of  process  the  day 
before  the  demise  laid  in  the  declaration 
(Williams  v.  Snowhill,  13  N.  J.  L.  23,  22 
Am.  Dec.  496)  ;  where  there  was  evidence  of 
title  in  plaintiff's  father,  and  he  became  an 
owner  of  all  his  father's  title  (Benne  v.  Mil- 
ler, 149  Mo.  228,  50  S.  W.  824)  ;  where  plain- 
tiff gave  evidence  of  possession  for  thirteen 
years  and  of  acts  of  ownership  by  fencing, 
etc.,  also  that  defendant  came  upon  the  land 
five  or  six  years  before  without  permission 
(Whale  V.  Hitchcock,  34  L.  T.  Rep.  N.  S. 
130)  ;  or  where  there  is  some  evidence  tend- 
ing to  prove  all  the  material  allegations  of 
the  complaint  (McKee  v.  Greene,  31  Cal. 
418). 

Nonsuit  is  proper  where  there  is  no  evi- 
dence of  possession  for  seven  years  after  the 
deed  to  plaintiff's  father  (Caudle  i\  Long, 
132  N.  C.  675,  44  S.  E.  368)  ;  or  where  plain- 
tiff cannot  maintain  ejectment  (Zander  v. 
Valentine  Blatz  Brewing  Co.,  89  Wis.  164, 
61  N,  W.  763).  And  defendant  may  have  a 
nonsuit  as  to  such  portion  of  the  demanded 
premises  as  plaintiff's  evidence  shows  were 
in  •  his  own  possession  at  the  time  of  the 
commencement  of  the  action.  Dillon  v.  Cen- 
ter, 68  Cal.  561,  10  Pac.  176. 

49.  William  v.  Burnet,  Wright  (Ohio)  53; 
Bradley  v.  Drayton,  48  S.  C.  234,  26  S.  E. 
613.  See  also  King  v.  Manning,  20  N.  J.  L. 
612  (holding  that  the  evidence  should  have 
gone  to  the  jury)  ;  Showers  v.  Emery,  16 
Ohio  294  (where  it  was  held  that  there  was 
no  such  failure  of  evidence  by  plaintiff  as  to 
justify  a  nonsuit). 

Where  there  is  some  evidence  of  title  by 
adverse  possession,  it  is  error  to  refuse  to 
permit  the  case  to  go  to  the  jury  by  ordering 
a  nonsuit.  Garrett  v.  Weinberg,  54  S.  C. 
127,  31  S.  E.  341,  34  S.  E.  70. 

50.  Bartley  v.  Phillips,  165  Pa.  St.  325,  30 
Atl.  842. 

Rule  applies  even  though  it  is  claimed  that 
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that  plaintiff  cannot  recover.^^  It  is  decided,  however,  that  a  nonsuit  is  properly 
granted  where  plaintiff  fails  to  establish  his  title  or  right  of  possession,^^  or  defend- 
ant was  in  possession  or  had  trespassed  on  the  land.^-^  The  court  may  also  allow 
a  voluntary  nonsuit  to  be  entered.^^ 

i  C.  Verdict  and  Finding's  — l.  Sufficiency  in  General.  Whenever  a  ver- 
dict is  sufficiently  certain  to  enable  the  court  to  give  judgment  and  the  sheriff  to 
dehver  possession  it  will  be  sustained.^''  A  verdict  must,  however,  sufficiently 
show  what  was  awarded  to  plaintiff, and  must  not  be  so  uncertain  that  a  writ  of 
possession  cannot  be  issued  upon  it ;  and  a  verdict  which  is  not  in  accordance 
with  the  contention  of  either  party  is  erroneous.^^  Again  if  there  is  evidence 
tending  to  support  an  issue  in  bar  of  the  action  and  also  of  adverse  possession 
the  court  must  tind  thereon.^*^ 

2.  Essentials,  or  Specific  Matters  of  Sufficiency.  Primarily  it  is  held  that 
the  verdict  or  findings  should  be  responsive  to  the  material  issues,^^  although  an 


plaintiff's  possession  is  unlawful  under  act 
of  congress.  Gonder  v.  Miller,  21  Nev.  180, 
27  Pac.  333. 

51.  Kile  V.  Fleming,  78  Ga.  1. 

52.  Young  Fager,  200  Pa.  St.  329,  49 
Atl.  952. 

Nonsuit  v/ill  not  be  granted  where  plaintiff 
has  shown  no  title  out  of  the  state,  where  it 
appears,  although  not  very  distinctly,  that 
plaintiff  and  defendant  claim  under  a  com- 
mon source;  nor  can  it  be  sustained  on  the 
ground  of  the  uncertainty  of  the  description 
of  the  land,  where  defendant  admits  plain- 
tiff's ownership,  nor,  for  the  same  reason 
principally,  on  the  ground  that  if  the  land 
is  capable  of  location  the  evidence  is  contra- 
dictory as  to  the  description  and  insufficient. 
Wiseman  v.  Green,  123  N.  C.  395,  31  S.  E. 
668. 

Where  defendant  has  shown  title  in  a  third 
person  he  may  without  going  through  all  his 
evidence  take  the  opinion  of  the  court  on 
that  title  by  motion  for  nonsuit.  Proprie- 
tary V.  Ralston,  1  Dall.  (Pa.)  18,  1  L.  ed. 
18. 

Where  defendant  moves  for  nonsuit  and 

intends  to  rely  on  the  point  that  the  deed 
offered  in  evidence  by  plaintiff  and  admitted 
without  objection  does  not  include  the  de- 
manded premises,  he  should  distinctly  so 
state  in  his  motion.  Sanchez  %.  Neary,  41 
Cal.  485. 

53.  Stanlev  f.  Shoolbred,  25  S.  C.  181. 

54.  Knabb  t.  Conner,  23  Pa.  Co.  Ct. 
237. 

55.  Verdict  and  findings  generally  see 
Trial. 

Forms  of  verdict  in  ejectment  see  Adams 
Ejectm.  489  et  seq. 

56.  This  certainty  may  be  in  the  verdict 
itself  or  by  reference  to  something  of  a  per- 
manent and  public  nature,  Hagey  r.  Det- 
weiler,  35  Pa.  St.  409. 

When  sufficient. —  A  finding  that  the  land 
descended  to  plaintiff,  without  showing  any 
fact  that  she  was  divested  of  her  title  or 
right  of  entry,  is  sufficient  to  enable  the 
court  to  declare  the  judgment  of  law  for 
plaintiff.  Miller  v.  Shackleford,  4  Dana 
(Ky. )  264.  And  since  tenants  in  common 
may  recover  premises  either  on  a  joint  de- 
mise or  upon  separate  demise  by  each  of 
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them,  it  is  no  ground  for  setting  aside  an 
award  that  it  finds  plaintiff's  lessors  to  be 
tenants  in  common,  where  the  declaration 
contains  no  joint  demise.  Den  v.  Brands,  15 
N.  J.  L.  465. 

When  insufficient. —  Where  the  case  turns 
upon  a  question  of  the  redelivery  of  a  certain 
deed  a  verdict  is  insufficient  which  fails  to 
respond  to  the  question  in  express  terms. 
Miller  v.  Shackleford,  4  Dana  (Ky.)  264. 
And  a  finding  of  title  to  two  persons,  one  of 
whom  conveyed  as  sole  heir  to  the  other,  is 
defective  where  the  fact  that  he  was  sole  heir 
or  how  he  became  so  is  not  found.  Sayles  v. 
Curtis,  45  Mich.  279,  7  N.  W.  909.  Again  a 
verdict  which  finds  for  plaintiff  to  recover 
the  seizin  and  possession  but  also  gives  de- 
fendant the  right  to  remove  certain  buildings 
is  erroneous.  Roberti  v.  Atwater,  42  Conn. 
266. 

Verdict  for  the  use  and  benefit  of  a  house 
and  store-room  is  a  verdict  for  them  because 
they  are  capable  of  delivery  under  a  writ  of 
possession,  and  it  is  none  the  less  certain 
because  they  cannot  be  advantageously  en- 
joyed without  a  curtilage.  Miller  v.  Cassel- 
berry,  47  Pa.  St.  376. 

57.  Smith  v.  Cornett,  38  S.  W.  689,  18  Ky. 
L.  Rep.  818. 

In  ejectment  against  several,  if  they  occupy 
distinct  parcels  in  severalty,  plaintiff  may 
elect  to  take  a  verdict  against  one  of  them, 
whereupon  a  verdict  will  be  rendered  in  favor 
of  all  the  other  defendants.  Rogers  v.  Ar- 
thur, 21  Wend.  (N.  Y.)  598. 

58.  Roe  V.  Doe,  30  Ga.  608.  See  also 
Southern  Iron  Works  v.  Georgia  Cent.  R.  Co., 
131  Ala.  649,  31  So.  723. 

59.  Harris  v.  Johnson,  44  S.  W.  948,  19 
Ky.  L.  Rep.  1865. 

60.  Christy  v.  Spring  Valley  Water- Works, 
84  Cal.  541,  24  Pac.  307. 

61.  Knight  v.  Roche,  56  Cal.  15;  Abbott  v. 
Roach,  113  Ga.  511,  38  S.  E.  915. 

Finding  in  a  former  case  as  to  the  duration 
of  defendant's  right  is  not  part  of  the  judg- 
ment, where  it  was  not  a  matter  in  issue, 
as  any  finding  by  the  court  as  to  matters  not 
involved  or  litigated  is  a  nullity  and  binds 
no  one.    Yeates  v.  Briggs,  95  111.  79. 

Upon  immaterial  issue  finding  is  not  re- 
quired, especially  where  the  essential  fact  is 
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immaterial  ^  or  slight  variance  from  the  pleadings  will  not  vitiate ;  and  mere 
informalities  in  verdicts  will  be  disregarded.^'^  The  count  or  defense  on  which  the 
finding  is  based  should  be  specified  with  sufficient  certaintj.^^  There  may,  how- 
ever, be  an  amendment  or  correction  in  certain  cases,^^  even  at  a  subsequent  term,^^ 
except  there  be  a  substantial  defect.^^  Again,  subject  to  such  exceptions  as  exist 
under  those  decisions  which  do  not  require  that  the  land  be  d escribed, '^'^  it  is  an 
underlying  principle  or  rule,  asserted  indirectly  or  directly  in  terms,  in  all  the 
cases  involving  the  sufficiency  or  certainty  of  a  designation  or  description,  that  such 
designation  or  description  is  sufficient  where  it  is  at  least  reasonably  certain  or 


covered.  Cooper  v.  Miller,  113  Cal.  238,  45 
Pac.  325. 

It  is  not  error  to  refuse  to  find  a  fact  in 
regard  to  a  conveyance  to  a  third  person, 
where  there  is  no  material  issue  thereon. 
Moss  V.  Shear,  30  Cal.  467. 

Findings,  although  clumsily  drawn,  may 
substantially  cover  the  issues  of  entry,  use, 
and  occupation.  Thompson  r.  Brannan,  76 
Cal.  618,  18  Pac.  783. 

Verdict,  although  informal,  may  be  suffi- 
cient. Hawley  v.  Twyman,  24  Graft.  (Va.) 
516. 

Verdict  or  finding  is  responsive  to  issue 
when  it  finds  defendant  guilty  and  the  es- 
tate established  in  plaintiff  to  be  an  estate 
in  fee  (Goodhue  v.  Baker,  22  111.  262)  ; 
when  plaintiff  sues  for  the  lands  and  its 
revenues  and  defendant  claims  certain  im- 
provements, and  the  verdict  determines  that 
the  improvements  are  compensated  by  the 
revenues  (Vicksburg,  etc.,  R.  Co.  v.  Elmore, 
46  La.  Ann.  1237,  15  So.  701);  and  where 
the  material  issue  was  who  had  title,  but  it 
was  immaterial  how  it  was  acquired,  a  find- 
ing that  it  was  in  plaintiff  for  a  certain  rea- 
son is  within  the  issue  (Arp  f.  Jacobs,  3 
Wyo.  489,  27  Pac.  800).  And  when  the  ver- 
dict for  plaintiff  is  in  effect  a  finding  that 
plaintiffs  unlawfully  withheld  possession  of 
the  premises  as  alleged  in  the  declaration  it 
is  sufficient  where  it  responds  to  the  issues 
and  is  substantiallv  in  conformity  with  the 
statute.  Messiek  r.  Thomas,  84  Va.  891,  6 
S.  E.  482. 

62.  Benn  v.  Hatcher,  81  Va.  25,  59  Am. 
Rep.  645.  See  also  Arp  v.  Jacobs,  3  Wyo. 
489,  27  Pac.  800. 

But  where  plaintiff  has  made  but  one  loca- 
tion of  the  beginning  of  the  tract  the  jury 
cannot,  by  reversing  the  lines,  etc.,  find  a 
beginning  for  plaintiff  different  from  that 
located  by  him'.  Hammond  v.  Norris,  2  Harr. 
&  J.  (Md.)  130. 

63.  Bartley  r.  Bingham,  34  Fla.  19,  24,  15 
So.  592,  593. 

64.  Hutchison  i;.  Kelly,  1  Rob.  (Va.)  123, 
39  Am.  Dec.  250. 

Where  the  substance  of  a  verdict  is  pre- 
cisely what  the  statute  requires  it  to  con- 
tain, but  it  is  defective  as  to  the  prescribed 
form,  it  will  not  be  reversed  because  of  such 
formal  defect  when  no  substantial  right  of 
the  adverse  party  is  affected  thereby.  Al- 
lard  V.  Lamirande,  29  Wis.  502. 

65.  Anderson  v.  Fisk,  36  Cal.  625. 

If  the  declaration  contains  three  counts, 
the  first  on  the  name  of  two  parties  and  the 


other  two  on  the  names  of  each  separately, 
the  failure  of  the  jury  to  find  upon  the  first 
and  second  does  not  furnish  a  sufficient 
ground  upon  which  to  set  aside  their  ver- 
dict on  the  third  count.  Myers  f.  Ford,  9 
W.  Va.  184, 

66.  Drake  v.  Root,  2  Colo.  685. 

67.  Coffee  v.  Groover,  20  Fla.  64;  Bear  v, 
Snyder,  11  Wend.  (N.  Y.)  592;  Thompson 
i\  Mattern,  115  Pa.  St.  501,  9  Atl.  70;  Cam- 
bria Iron  Co.  V.  Tombs,  48  Pa.  St.  387 ;  Lynch 
f.  Cox,  23  Pa.  St.  265. 

Modification  of  a  verdict  by  defendant  re- 
mitting a  certain  part  of  the  land  is  erro- 
neous where  plaintiff  is  entitled  to  judg- 
ment. Duren  v.  Kee,  50  S.  C.  444,  27  S.  E. 
875.  Compare  Alexander  v.  Wheeler,  78  Ala. 
167. 

Court  cannot  strike  off  conditional  part  of 

a  verdict  and  find  absolutely  for  plaintiff,  no 
question  of  law  being  reserved.  Eberts  v. 
Thompson,  113  Pa.  St.  19,  4  Atl.  194. 

68.  Hadlock  v.  Hadlock,  22  111.  384. 

69.  Wise  V.  Hine,  1  Greene  (Iowa)  62. 
See  also  Hughe  v.  Howard,  3  Harr.  &  J. 
(Md.)  9. 

70.  Chapman  v.  Holding,  60  Ala.  522  (hold- 
ing that  only  when  the  verdict  is  for  less 
than  the  entire  premises  sued  for  is  it  neces- 
sary to  describe  the  part  found  for  plain- 
tiff) ;  Elizabethport  Cordage  Co.  v.  Whitlock, 
37  Fla.  190,  20  So.  255;  Grace  v.  Martin,  83 
Ga.  245,  9  S.  E.  841.  See  also  Messiek  v. 
Thomas,  84  Va.  891,  6  S.  E.  482. 

The  distinction  is  that  where  plaintiff  fails 
to  show  title  to  a  part  of  the  land  laid  in 
the  declaration,  which  defendant  is  in  pos- 
session of,  the  verdict  should  find  the  exact 
quantity  of  land  to  which  plaintiff  is  en- 
titled; but  where  defendant  is  found  guilty 
generally,  the  verdict  need  not  find  the  exact 
quantity  of  land,  but  it  extends  over  the  land 
laid  in  the  declaration.  Little  v.  Bishop,  9 
B.  Mon.  (Ky.)  240.  And  where  the  verdict 
is  only  for  part  of  the  land  claimed  it  ought 
to  specify  such  part  by  metes  and  bounds  or 
by  reference,  so  that  the  part  can  be  identi- 
fied. Brogan  v.  Savage,  5  Sneed  (Tenn.) 
689;  Loard  r.  Philips,  4  Sneed  (Tenn.)  566. 
See  also  Slocum  v.  Compton,  93  Va.  374,  25 
S.  E.  3.  So  where  a  part  of  the  land  claimed 
is  found  for  plaintiff  and  part  for  defend- 
ant, the  verdict  must  specify  and  describe  the 
parts  found  for  each  by  some  method  of  de- 
scription reasonably  definite,  such  as  is  re- 
quired of  a  declaration  in  that  action.  Wil- 
son V.  Braden,  48  W.  Va.  196,  36  S.  E.  367. 
See  also  Low  v.  Settle,  22  W.  Va.  387. 
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capable  of  being  made  certain  so  that  the  land  may  be  identified,'^  otherwise  it  is 
insufficient.'^^  There  should  also  under  certain  decisions  be  a  designation  of  the 
title,  interest,  or  estate,  or  of  the  nature,  extent,  or  quality  thereof,  or  a  finding 
upon  such  issue.'^^    In  connection  with  the  last  preceding  propositions  it  may  be 


71.  California. —  Johnson  v.  Vance,  86  Cal. 
128,  24  Pac.  863. 

Florida.— Ilussell  v.  Marks,  32  Fla.  456, 
14  So.  40. 

Illinois.—  Clark  v.  Day,  93  111.  480. 

Maryland. — Howard  v.  Moale,  2  Harr.  &  J. 
249. 

Michigan. —  Lockwood  v.  Drake,  1  Mich. 
14. 

Missouri. —  Meier  r.  Meier,  105  Mo.  411, 

16  S.  W.  223;  Buse  v.  Russell,  86  Mo.  209; 
Lemmon  v.  Hartsook,  80  Mo.  13. 

Nebraska. —  Carvena  v.  Thurston,  59  Nebr. 
343,  80  N.  W.  1048. 

New  York. —  Leprell  v.  Kleinsclimidt,  1 12 
N.  Y.  364,  19  N.  E.  812. 

Pennsylvania. —  Greeley  v.  Thomas,  56  Pa. 
St.  35;  Miller  v.  Casselberry,  47  Pa.  St.  376; 
Clement  v.  Youngman,  40  Pa.  St.  341;  Tyson 
V.  Passmore,  7  Pa.  St.  273;  Ross  v.  Barker, 
5  Watts  391;  Tryon  v.  Carlin,  5  Watts  371; 
Green  v.  Watrous,  17  Serg.  &  R.  393;  Har- 
ris V.  Pittsburg,  etc.,  R.  Co.,  11  Pa.  Super. 
Ct.  6. 

South  Carolina. —  Robertson  v.  Sharpton, 

17  S.  C.  592. 

Tennessee. —  Singleton  v.  Ake,  3  Humphr. 
626.  ' 

United  States. —  Deputron  v.  Young,  134 
U.  S.  241,  10  S.  Ct.  539,  33  L.  ed.  923. 
See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  332. 
A  description  may  be  made  certain  by  ref- 
erence to  the  declaration  (Farrow  v.  Far- 
row, 2  J.  J.  Marsh.  (Ky.)  388.  See  Elliott 
t>.  Sutor,  3  W.  Va.  37.  But  see  De  Clemente 
V.  Winstanley,  8  Misc.  (N.  Y.)  45,  28  N.  Y. 
Suppl.  513)  ;  to  the  land  "described  in  the 
pleadings  "  ( Johns  v.  McCullough,  2  S.  W. 
912,  8  Ky.  L.  Rep.  689)  ;  to  the  land  "as  it 
stands  in  the  writ"  (Emig  v.  Diehl,  76  Pa. 
St.  359)  ;  to  a  plat  (Myers  v.  Ford,  9  W.  Va. 
184)  ;  and  to  a  recorded  deed  or  diagram 

(Smith  V.  Brotherline,  62  Pa.  St.  461),  al- 
though a  surveyor's  report  is  no  part  of  a 
verdict  (Elliott  v.  Sutor,  3  W.  Va.  37).  But 
a  verdict  finding  for  defendants  and  fixing 
the  line  "  as  shown  on "  a  certain  map  is 
"uncertain.  Lewis  v.  Childers,  13  W.  Va,  1. 
So  a  verdict  for  the  "  plaintiff,  one-half  of 
the  survey,  according  to  the  draft  signed  by 
H.  C,  deputy-surveyor,  and  filed  in  this 
case;  the  land  to  be  laid  off  according  to 
quantity  and  quality,  reserving  to  M.  M. 

(the  defendant),  as  much  of  the  improve- 
ment as  practicable,"  etc.,  is  void  for  un- 
certainty.   Martin  v.  Martin,  17  Serg.  &  R. 

(Pa.)  431.  It  is  also  declared  that  it  is 
clear  that  the  certainty  of  a  verdict  may  be 
established  by  reference  either  to  monuments 
on  the  ground,  to  recorded  deeds,  to  dia- 
grams filed  of  record,  to  warrants  of  survey, 
or  to  identified  agreements,  although  a  refer- 
ence to  a  thing  itself  uncertain  would  doubt- 
less be  insufficient.  Miller  v.  Casselberry,  47 
Pa.  St.  376.    There  may,  however,  be  a  re- 
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jection  for  surplusage  in  cases  of  the  above 
character.  Howze  v.  Dew,  90  Ala.  178,  7  So. 
239,  24  Am.  St.  Rep.  783 ;  Muir  v.  Meredith, 
82  Cal.  19,  22  Pac.  1080;  Kouns  v.  Lawall, 
2  Bibb  (Ky.)  236. 

Jury  are  not  estopped  by  the  location  made 
upon  the  plats,  provided  that  the  part  for 
which  they  gave  their  verdict,  if  for  plain- 
tiff, is  within  his  claim.  Darnall  v.  Good- 
win, 1  Harr.  &  J.  (Md.)  282. 

Jury  may  be  properly  instructed  to  ascer- 
tain plaintiff's  title  and  to  set  out  in  ver- 
dict the  boundaries  of  land  recovered  by 
plaintiff,  where  one  count  is  upon  title  of 
two  plaintiffs  in  fee,  a  second  count  upon 
the  title  of  one  plaintiff  in  fee,  and  the  third 
count  upon  the  title  of  the  other  plaintiff' 
for  life,  and  plaintiffs  concede  that  they  can- 
not recover  all  of  the  land  described.  Mc- 
Colgan  V.  Langford,  6  Lea  (Tenn.)  108. 

72.  Alabama. —  Alexander  v.  Whseler,  69 
Ala.  332,  78  Ala.  167. 

California. —  Northern  R.  Co.  v.  Jordan, 
87  Cal.  23,  25  Pac.  273. 

Georgia. —  Cowdery  v.  Johnson,  113  Ga. 
981,  39  S.  E.  978;  Abbott  v.  Roach,  113  Ga. 
511,  38  S.  E.  955;  McCullough  v.  East  Ten- 
nessee, etc.,  R.  Co.,  106  Ga.  275,  32  S.  E.  97. 

Indiana. —  Cincinnati,  etc.,  R.  Co.  v.  Clif- 
ford, 113  Ind.  460,  15  N.  E.  524. 

Kentucky. —  Harris  v.  Johnson,  44  S.  W. 
948,  19  Ky.  L.  Rep.  1865. 

Michigan. —  Munger  v.  Grinnell,  9  Mich. 
544. 

Missouri. —  Benne  v.  Miller,  149  Mo.  228. 
50  S.  W.  824;  Brummell  v.  Harris,  148  Mo. 
430,  50  S.  W.  93. 

Ohio. —  Kyser  v.  Cannon,  29  Ohio  St. 
359. 

Pennsylvania. —  Nolan  v.  Sweeny,  80  Pa. 
St.  77;  Hunt  v.  McFarland,  38  Pa.  St.  69; 
Hagey  v.  Detweiler,  35  Pa.  St.  409;  O'Keson 
V.  Silverthorn,  7  Watts  &  S.  246;  Harris- 
burgh  V.  Crangle,  3  Watts  &  S.  460 ;  Stewart 
V.  Speer,  5  Watts  79;  Burdick  v.  Norris,  2 
Watts  28;  Smith  v.  Jenks,  10  Serg.  &  R. 
153. 

Virginia. —  Gregory  v.  J ackson,  6  Munf . 
25.    See  also  Clay  v.  White,  1  Munf.  162. 

West  Virginia. —  Miller  v.  Holt,  47  W.  Va. 
7,  34  S.  E.  956. 

United  States. —  Pensacola  Ice  Co.  v.  Perry, 
120  U.  S.  318,  7  S.  Ct.  576,  30  L.  ed.  663. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  332. 

Matter  intended  to  be  explanatory  does 
not  vitiate.  Lemmon  v.  Hartsook,  80  Mo. 
13. 

Uncertainty  may  be  cured  by  agreement  of 
plaintiff  filed  in  supreme  court  permitting 
defendant  to  take  the  land  reserved  to  him  at 
his  election  as  regards  boundaries.  Burdick 
V.  Norris,  2  Watts  (Pa.)  28. 

73.  California. —  Wickersham  Banking  Co. 
V.  Rice,  137  Cal.  506,  70  Pac.  546. 

Florida. — Lungren  v.  Brownlie,  22  Fla.  491. 
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stated  as  a  matter  of  course  that  the  verdict  should  not  be  excessive.'^  Other  essen- 
tials are  that  there  should  be  a  determination  of  the  right  of  possession  "'^  in  a 
designated  partj,"^^  or  a  Unding  that  plaintiff  is  entitled  to  the  possession  ;  "''^  and 


Illinois. —  Long  r.  Linn,  71  111.  152;  Koon 

Nichols,  63  111.  163;  Patterson  v.  Hubbard, 
30  111.  201;  Rawlings  v.  Bailey,  15  111.  178. 

Kentucky. —  Craig  v.  Taylor,  6  B.  Mon.  457. 

Michigan. —  Shaw  r.  Hill,  79  Mich.  86,  44 
N.  W.  422. 

Tennessee. — Van  Fossen  v.  Pearson,  4  Sneed 
362. 

West  Virginia. —  Oney  r.  Clendenin,  28 
W.  Va.  34;  Low  v.  Settle,  22  W.  Va.  387. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  332 
et  seq. 

Designation  is  sufficient  when  the  finding 
is  that  defendant  has  a  good  and  perfect  title 
to  the  demanded  premises  (Frazier  v.  Crow- 
ell,  52  Cal.  399)  ;  that  he  is  the  owner  of  the 
land  (Hadlock  v.  Hadlock,  22  111.  384)  ;  that 
he  is  guilty  of  the  trespass  and  that  plaintiff 
recover  the  term  yet  to  come  mentioned  in 
the  declaration  (Salmons  v.  Webb,  12  B.  Mon. 
(Ky. )  365)  ;  where  the  quantity  of  plaintiff's 
estate  is  found  in  express  terms  (Russell  v. 
Marks,  32  Fla.  456,  14  So.  40)  ;  where  the 
verdict  is  "  for  the  plaintiff "  his  title  de- 
scribed in  the  declaration  being  the  only  is- 
sue (Kershner  v.  Kershner,  36  Md.  309)  ; 
that  plaintiff  is  entitled  in  fee  to  the  posses- 
sion of  the  lands  described  in  said  declara- 
tion "  except  the  100  acres  claimed  by  W.  A. 
on  the  west  of  said  lands  "  (Rivier  v.  Pugh,  7 
Heisk.  (Tenn.)  715)  ;  and  where  the  verdict 
set  out  the  wills  of  a  grandfather  and  father, 
and  then  stated  that  if  a  son  took  under  the 
father's  will  the  jury  find  for  plaintiff,  if 
under  the  grandfather's  for  defendant,  as  it 
submits  to  the  court  merely  the  construction 
of  the  wills  (Callis  r.  Kemp,  11  Gratt.  (Va.) 
78). 

Practice  is  to  be  commended  of  defining  in 

the  verdict  the  extent  of  plaintiff's  interest 
either  by  metes  and  bounds  or  as  an  undivided 
interest.  Allen  v.  Salinger,  103  N.  C.  14,  8 
S.  E.  913.  See  also  Pierce  v.  Wanett,  32  N.  C. 
446. 

Court  will  if  requested  specify  in  the  find- 
ings the  facts  constituting  the  claim  of  title 
set  up  by  the  opposite  party.  Morrill  v.  Chap- 
man, 35  Cal.  85. 

Finding,  which  is  a  mere  inadvertence  as  to 
possession,  will  not  defeat  judgment  where 
the  other  findings  are  sufficient  on  that  point. 
Fisher  v.  Slattery,  75  Cal.  325,  17  Pac.  235. 

Verdict  should  not  be  for  defendant  as  "  not 
guilty "  where  he  only  claims  an  ascertain- 
able specific  interest  and  plaintiff  claims  the 
entire  tract,  but  should  be  for  plaintiff  except 
as  to  defendant's  specific  right.  Reynolds  v. 
Cook,  83  Va.  817,  3  S.  E.  710,  5  Am.  St.  Rep. 
317. 

Words  "right  or  title  of  a  plaintiff"  as 

used  in  2  N.  Y.  Rev.  St.  p.  308,  §  31,  provid- 
ing that  "  if  the  right  or  title  of  a  plaintiff 
in  ejectment  expire  after  the  commencement 
of  the  suit,  but  before  trial,  the  verdict  shall 
be  returned  according  to  the  fact,"  refer  to 
the  estate  or  interest  in  the  premises  which 


for  the  time  being  is  in  the  possession  of 
plaintiff  and  to  the  title  on  which  he  seeks 
to  recover,  and  not  merely  to  the  person  who 
is  at  the  time  the  owner  of  the  estate.  Van 
Rensselaer  v.  Owen,  48  Barb.  (N.  Y.)  61,  33 
How.  Pr.  (N.  Y.)  12.  See  Lang  v.  Wilbra- 
ham,  2  Duer  (N.  Y.)  171. 

Misdescription  in  verdict  is  no  ground  of 
exception,  as  where  it  includes  the  entire  in- 
terest in  lands  instead  of  one  third.  Faussett 
i\  Carpenter,  5  Bligh  N.  S.  75,  5  Eng.  Reprint' 
241. 

74.  Towery  v.  Waldrup,  113  Ga.  137,  38 
S.  E.  302 ;  Bringhurst  v.  Grand  Rapids,  etc., 
R.  Co.,  78  Mich.  570,  44  N.  W.  414;  Reilly 
r.  Blaser,  61  Mich.  399,  28  N.  W.  151;  Price 
v.  Breckenridge,  77  Mo.  447. 

Plaintiffs  are  not  entitled  to  verdict  for 
any  greater  fractional  amount  than  that  to 
which  they  affirmatively  show  they  are  enti- 
tled. Crummey  v.  Bentley,  114  Ga.  746,  40 
S.  E.  765. 

75.  Asia  v.  Hiser,  22  Fla.  378. 

"  Immediate  "  right  of  possession  by  plain- 
tiff is  sufficiently  found  under  a  verdict  that 
"  she  is  entitled  to  recover  from  the  defend- 
ant the  following  premises  in  fee  simple,"  etc. 
Bartley  v.  Bingham,  34  Fla.  19,  24,  15  So. 
592,  593. 

Verdict  that  plaintiff  is  entitled  to  recover 

all  the  premises  claimed,  and  that  all  de- 
fendants were  in  possession  of  part,  or  claimed 
title  to  such  part  at  the  commencement  of 
the  action,  is  not  objectionable.  Messick  v. 
Thomas,  84  Va.  891,  6  S.  E.  482. 

76.  Wise  V.  Hine,  1  Greene  (Iowa)  62. 

Special  verdict  finding  that  both  demand- 
ant and  tenant  claimed  in  fee  under  one  A 
is  a  substantial  finding  of  seizin  of  demand- 
ant.   Creigh  v.  Henson,  10  Gratt.  (Va.)  231. 

Where  verdict  recites  that  plaintiff  is  the 
owner  and  entitled  to  possession  of  a  certain 
part  of  the  premises  and  adds  "  as  to  all  the 
remainder  of  the  premises  in  dispute  we  find 
.  .  .  that  defendants  are  the  owners  ...  by 
virtue  of  full  compliance  with  the  local  rules, 
the  laws  of  Colorado,"  etc.,  applies  as  well 
to  the  ownership  and  right  of  possession  of 
plaintiff  as  to  that  of  defendant.  Taylor  v. 
Parenteau,  23  Colo.  368,  48  Pac.  505.  See 
also  Hutchison  v.  Kelly,  1  Rob.  (Va.)  123, 
39  Am.  Dec.  250. 

Federal  statutes  in  support  of  adverse 
claims  to  mining  locations  do  not  apply  to 
actions  under  the  code,  and  the  jury  cannot 
find  a  verdict  against  both  parties.  Wood  v. 
Chapman,  24  Colo.  134,  49  Pac.  136. 

77.  Craig  v.  Bennett,  146  Ind.  574,  45 
N.  E.  792.  See  Curtis  v.  Boquillas  Land,  etc., 
Co.,  (Ariz.  1903)  71  Pac.  924;  Russell  v. 
Marks,  32  Fla.  456,  14  So.  40. 

Court's  finding  is  erroneous  that  plaintiffs 
were  "  not  the  owners  nor  entitled  to  the 
possession  of  any  part  of  the  lands  described 
in  the  complaint,"  where  it  appeared  that  the 
land  so  described  belonged  to  plaintiff,  even 
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also  a  finding  upon  or  determination  of  the  issues  of  ouster  by  and  possession  of 
defendant,'''^  except  defendant  admits  his  possession."^®  The  value  of  improvements 
and  of  the  premises  should  also  be  found  when  a  material  issue.^^ 

3.  Character  of  —  a.  General  or  Special.  The  jury  may  render  a  general 
verdict  and  it  will  be  sufficients^  if  warranted  by  the  evidence  or  the  jury 
may  find  specially  as  a  matter  of  right  in  their  discretion  ;  and  they  should  so 
find  when  the  nature  of  the  case  so  requires.^'^    Again,  it  has  been  decided,  the 


though  the  evidence  showed  that  defendants 
never  were  in  possession.  Glassell  f,  Hansen, 
135  Cal.  547,  67  Pac.  964. 

78.  Soto  V.  Irvine,  60  Cal.  436  (holding 
that  finding  on  issue  of  possession  of  defend- 
ant is  necessary)  ;  Hamblin  f.  Warner,  30 
Mich.  95  (holding  that  a  finding  that  plain- 
tiffs hold  adversely  to  the  title  set  up  by 
plaintiff  is  essential  to  recovery ) ,  But  com- 
pare  Curtis  v.  Boquillas  Land,  etc.,  Co., 
(Ariz.  1903)  71  Pac.  924. 

Finding  is  sufficient  as  to  ouster  that  on  a 
certain  date  "  defendant  did  oust  and  eject 
plaintiff  from  the  possession  .  .  .  and  has 
ever  since  wrongfully  and  unlawfully  with- 
held said  possession,"  etc.,  the  words  "  wrong- 
fully and  unlawfully  "  being  surplusage  and 
probable  facts  need  not  be  stated.  McCarthy 
V.  Brown,  113  Cal.  15,  45  Pac.  14.  And  see 
Johnson  i;.  Vance,  86  Cal.  128,  24  Pac.  863. 
Finding  is  also  sufficient  "  that  defendant  has 
done  wrong  and  disseisin  in  manner  and  form 
as  alleged  in  the  plaintiff's  declaration,  so  far 
as  respects  the  plaintiff's  right  in  his  moth- 
er's dower."  Kinney  v.  Williams,  2  Day 
(Conn.)  68. 

Verdict  is  sujBficiently  certain  that  "  we  the 
jury  find  the  defendant  guilty  of  improperly 
withholding  the  property  in  question,"  etc. 
(Patrick  v.  Young,  18  Fla.  50),  or  that  "de- 
fendant is  guilty  of  unlawfully  withholding," 
etc.  (Minkhart  v.  Hankler,  19  111.  47). 

It  is  not  necessary  that  the  verdict  ex- 
pressly declare  "  defendant  to  be  guilty " 
(Kussell  V.  Marks,  32  Fla.  456,  14  So.  40)  ; 
nor  need  it  be  found  that  defendant  wrong- 
fully withholds  possession  where  verdict  is 
for  plaintiff  and  declares  that  he  is  entitled 
to  possession  (Lockwood  v.  Drake,  1  Mich. 
14). 

79.  Johnson  v,  Vance,  86  Cal.  128,  24  Pac. 
863. 

80.  Coltart  v.  Moore,  79  Ala.  361.  See 
also  Uhlig  V.  Garrison,  2  Dak.  99,  2  N.  W. 
258. 

81.  McKay  v.  Glover,  52  N.  C.  41.  See  also 
Buckley  v.  Cunningham,  4  Bibb  (Ky.)  285; 
McCraven  v.  Doe,  23  Miss.  100. 

Taking  general  verdict  and  taking  posses- 
sion of  right  land  at  peril.  See  Doe  v.  Cur- 
tis, (Mich.  T.)  4  Vict.;  McBride  r.  Lee,  16 
U.  C.  C.  P.  315. 

Verdict  is  general,  covering  all  the  issues, 
Avhere  it  is  in  favor  of  plaintiff  against  de- 
fendant for  the  possession  of  the  premises 
described  in  the  complaint  herein,  and  the 
sum  of  sixty-five  dollars  damages,  and  it  is 
not  limited  by  the  words  "  for  the  possession 
of  the  premises  described  in  the  complaint 
herein."    Hutton  v.  Reed,  25  Cal.  478. 
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Where  defendants  pleaded  severally  the 

general  issue  it  was  proper  to  instruct  the 
jury  to  bring  in  a  general  verdict  against  all 
those  who  had  not  shown  that  they  were  in 
possession  of  separate  parcels.  Greer  v. 
Mezes,  24  How.  (U.  S.)  268,  16  L.  ed.  661. 
See  also  Cambria  Iron  Co.  v.  Tomb,  53  Pa. 
St.  422. 

Partial  recovery  see  infra,  VIII,  E,  3,  b. 

82.  Joy  V.  McKay,  70  Cal.  445,  11  Pac. 
763;  Pike  v.  Sutton,  21  Colo.  84,  39  Pac. 
1084.  See  also  Emery  v.  Osgood,  1  Allen 
(Mass.)  244;  Ewing  v.  Alcorn,  40  Pa.  St. 
492. 

General  verdict  will  bind  all  defendants 

unless  they  answer  separately  or  demand  sep- 
arate verdicts.    Ellis  v.  Jeans,  7  Cal.  409. 

Verdict  for  defendants  generally  is  good 
where  in  ejectment  against  three  one  con- 
fessed judgment  for  himself  alone  and  the 
others  took  defense  for  the  undivided  two 
thirds.  Cambria  Iron  Co.  v.  Tombs,  53  Pa. 
St.  422. 

83.  Jones  v.  Chesapeake,  etc.,  R.  Co.,  14 
W.  Va.  514.  See  also  Reeder  v.  Smith,  1  Harr, 
&  M.  (Md.)  158. 

Proof  of  an  easement  is  not  sufficient  to 
entitle  defendant  to  a  general  verdict  where 
it  is  not  pleaded  in  defense.  He  is  in  such 
case  only  entitled  to  a  verdict  that  he  has  an 
easement  in  the  locus  in  quo.  Burlew  v.  Hun- 
ter, 41  N.  Y.  App.  Div.  148,  58  N.  Y.  Suppl. 
453. 

84.  McCraven  i:  Doe,  23  Miss.  100,  holding 
that  the  jury  may  find  a  special  verdict  des- 
ignating by  metes  and  bounds  the  precise 
part  they  find  for  plaintiff. 

It  is  improper  to  call  for  a  special  verdict 
giving  defendants  title  to  the  lands  described 
in  their  pleas,  and  giving  plaintiffs  title  to 
that  disclaimed  by  defendants,  where  a  joint 
verdict  is  given  for  defendants  upon  a  plea 
distinctly  defining  their  possession,  and  dis- 
claiming all  interest  in  the  residue  of  the 
land  claimed  by  plaintiffs.  McColgan  v. 
Langford,  6  Lea  (Tenn.)  108. 

85.  Griswold  v.  Dexter,  62  Barb.  (N.  Y.) 
648. 

86.  Warren  t>.  Henshaw,  2  Aik.  (Vt.)  141, 
holding  that  the  verdict  of  a  tenant  against 
his  •  cotenant  should  be  special  and  describe 
the  interest  to  be  recovered. 

Necessity  of  finding  actual  ouster  in  special 
verdict  by  tenant  in  common  against  cotenant 
is  not  dispensed  with  by  entry,  made  at  the 
time  the  tenant  in  possession  is  admitted  as 
defendant,  reciting  that  he  confesses  the  lease, 
entry,  and  ouster  in  the  declaration  supposed, 
and  agrees  to  insist  on  the  title  only  at  the 
trial.    Taylor  v.  Hill,  10  Leigh  (Va.)  457. 
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court  may  direct  them  to  find  a  special  verdict,^'  or  the  parties  may  agree  on  a 
case  stipulating  that  it  shall  have  the  effect  of  a  special  verdict.^^  Such  verdict 
or  finding  should,  however,  be  sufficient ;  and  a  special  finding  in  response  to  a 
question  submitted  is  insufficient  if  equivocal.^ 

b.  Conditional.^^  Ordinarily  the  verdict  must  be  for  plaintiff  or  defendant, 
and  it  cannot  impose  conditions.^"^ 

e.  Joint  OP  Several.  Although  the  general  issue  is  pleaded  _  severally  by 
defendants  the  jury  may  nevertheless  bring  in  a  joint  verdict  against  all  those 
who  do  not  show  that  they  were  in  possession  of  separate  parcels.^^  And  where 
defendants  join  in  a  general  denial,  but  do  not  set  forth  with  a  specific  descrip- 
tion the  parcels  severally  occupied  and  claimed  by  them,  they  are  not  entitled  to 
claim  separate  verdicts  merely  by  virtue  of  a  prayer  therefor  in  their  answer.^^ 
But  if  several  defendants  occupy  distinct  parcels  in  severalty  a  verdict  may  be 
taken  against  one  only.^^  A  several  verdict  may  also  be  rendered  for  a  part  of 
the  land  based  on  the  rights  of  some  of  the  plaintiffs,  where  on  a  joint  demise 
an  equitable  plea  is  filed  which  affects  them  differently.^*^  Again  it  has  been  held 
that  a  husband  and  wife  must  recover  jointly,  as  there  cannot  be  a  judgment  in 
favor  of  one  and  against  the  other.^'  And  if  a  verdict  in  an  action  brought^  by 
several  joint  plaintiffs  is  in  favor  of  some  of  them  and  silent  as  to  the  others  it  is 
defective.^^ 

4.  Construction  and  Operation.    Resort  may  be  had  to  the  rules  governing  the 


87.  McKay  f.  Glover,  52  N.  C.  41.  But 
compare  Griswold  v.  Dexter,  62  Barb.  ( N.  Y. ) 
648. 

Direction  of  verdict  generally  see  supra, 
VIII,  A,  7. 

88.  Mooberry  v.  Marye,  2  Munf.  (Va.) 
453. 

89.  Cropper  r.  Carlton,  6  Munf.  (Va.) 
277. 

Judgment  is  not  supported  by  special  find- 
ing that  plaintiff  was  the  owner  in  fee  at  a 
special  date  about  forty  years  before  trial, 
where  she  had  alleged  that  she  was  owner 
in  fee  simple."  Craig  i".  Bennett,  146  Ind. 
574,  45  K  E.  792. 

Seizin  in  crown  need  not  be  found  in  special 
verdict  which  traces  title  to  a  grant  from  the 
governor  of  Virginia  of  lands  lying  within 
the  proprietary  of  Northern  Neck.  Birch  v. 
Alexander,  1  Wash.  (Va.)  34. 

Special  verdict  finding  lease,  entry,  and 
ouster  in  declaration  mentioned  sufficiently 
admits  that  all  proper  defendants  are  in  pos- 
session, unless  there  is  an  express  finding  to 
the  contrary.  Mooberry  v.  Marye,  2  Munf. 
(Va.)  453. 

90.  Woodson  v.  McCune,  17  Cal.  298. 

91.  Conditional  verdict  in  equitable  eject- 
ment see  infra,  XI,  I. 

92.  Broach  v.  Kelly,  71  Ga.  698.  See  also 
Collins  V.  Rush,  7  Serg.  &  R.  (Pa.)  147. 

Where  defendants  have  no  equity  to  pro- 
tect and  their  title  is  legal  the  verdict  should 
be  absolute  and  not  conditional.  Murphy  v. 
Nathans,  46  Pa.  St.  508. 

Finding  that  plaintiff  is  entitled  "on  con- 
ditions hereinafter  expressed  "  to  the  posses- 
sion and  requiring  the  payment  of  a  certain 
sum  for  improvements  and  which  is  neutral- 
ized by  a  finding  that  defendant's  possession 
is  unlawful  is  insufficient  in  the  first  instance 
to  support  a  judgment  for  plaintiff  or  in  the 


second  instance  for  defendant.  Moffitt  v.  Ros- 
encrans,  136  Cal.  416,  69  Pac.  87. 

93.  Greer  r.  Mezes,  24  How.  (U.  S.)  268, 
16  L.  ed.  661. 

Where  defendants  "severally"  entered  into 
a  common  rule,  etc.,  and  "  severally  "  came 
and  defended,  etc.,  but  made  no  application 
for  separate  proceedings,  or  even  for  separate 
findings,  it  was  decided  that  a  joint  verdict 
against  all  should  not  be  set  aside  on  the 
ground  that  it  appeared  by  the  proof  that 
they  held  not  jointly,  but  each  a  separate 
tenement.  Smith  v.  Shackleford,  9  Dana 
(Ky.)  452.  On  the  other  hand  although  sev- 
eral defendants  in  possession  of  separate 
parts  of  the  premises  entered  in  the  consent 
rule  and  pleaded  jointly,  a  verdict  that  each 
defendant  separately  was  guilty  as  to  that 
part  of  the  premises  in  his  separate  posses- 
sion and  not  guilty  as  to  the  other  parts  is 
good,  and  plaintiff  is  entitled  to  judgment 
against  defendants  severally  according  to  the 
verdict.  Jackson  v.  Woods,  5  Johns.  (N.  Y.) 
278.  See  also  Wilson  v.  Baird,  19  U.  C.  C.  P. 
98. 

94.  Patterson  v.  Ely,  19  Cal.  28.  See  also 
Lick  V.  Stockdale,  18  Cal.  219;  McGarvev  v. 
Little,  15  Cal.  27. 

In  an  action  against  several,  where  it  ap- 
pears that  the  possession  or  claim  of  one  of 
them  extends  only  to  part  of  the  land  in 
question,  it  is  not  necessary  that  separate 
verdicts  be  rendered,  although  such  defend- 
ant has  not  disclaimed  as  to  the  remainder. 
Beckwith  v.  Thompson,  18  W.  Va.  103. 

95.  Rogers  i:  Arthur,  21  Wend.  (N.  Y.) 
598. 

96.  Rumph  v.  Truelove,  66  Ga,  480. 

97.  Bartow  r.  Draper,  5  Duer  (N.  Y.) 
130. 

98.  Wood  r.  McGuire,  17  Ga.  361,  63  Am. 
Dec.  246. 
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interpretation  of  verdicts  generally,^^  in  order  to  arrive  at  a  fair  exposition  of 
the  verdict  or  of  the  intent  of  the  jury  where  the  verdict  is  not  satisfactorily 
clear. 

5.  Setting  Aside.  Generally  a  verdict  or  finding  which  is  insufficient  may  be 
set  aside.^  And  a  verdict  obtained  by  plaintiff  on  a  count  on  a  supposed  demise 
by  a  party,  without  liis  authority  or  his  concurring  in  the  action,  will  be  set 
aside.^ 

D.  New  Trial  For  Cause  and  Arrest  of  Judgment  —  l.  New  Trial 3— 
a.  Statutory  Provisions.  A  statute  giving  a  party  a  new  trial  as  of  right  does 
not  take  away  the  right  to  move  for  a  new  trial  because  of  error  or  irregularity.* 
Again,  where  the  statute  governing  ejectment  makes  it  divisible  both  as  to  the 
land  and  the  parties,  and  the  granting  of  a  new  trial  is  in  the  court's  discretion, 
it  may  order  such  new  trial  as  to  half  of  a  lot  allowing  the  verdict  to  stand  as  to 
the  other  half.^  If  a  statute  provides  that  after  judgment  by  default  the  court 
may  grant  a  new  trial  if  satisfied  that  justice  will  be  promoted,  the  default  con- 


99.  Construction,  operation,  and  effect  of 
verdicts  generally  see  Trial.  See  also  Kid- 
der i;.  Stevens,  60  Cal.  414  (where  it  is  said 
that  the  court  will  also  read  all  the  facts  in 
a  special  verdict  or  finding  in  the  light  of 
the  rules  of  law,  and  where  under  the  law 
the  allegation  of  time  as  to  seizin  and  ouster 
is  not  a  material  issue  there  need  not  be  an 
express  finding  as  to  ownership  on  the  date 
of  the  seizin  alleged)  ;  Cincinnati  v.  Hamilton 
County  Com'rs,  7  Ohio  88  (where  resort  was 
had  to  public  history  and  to  official  deeds  to 
ascertain  facts  which  had  not  been  found  in 
its  verdict ) . 

A  verdict  that  plaintiff  is  the  owner  of  a 
specified  fractional  part  of  the  land  will  by 
the  aid  of  testimony  showing  his  interest  to 
be  an  undivided  one  be  interpreted  to  mean 
an  undivided  fractional  part.  Allen  v.  Salin- 
ger, 103  N.  C.  14,  8  S.  E.  913. 

If  there  is  a  verdict  upon  the  demises  of  a 
part  only  of  the  lessors,  which  is  not  limited 
to  any  quantity  less  than  the  whole,  it  must 
be  understood  as  a  verdict  for  the  whole  land 
when  it  does  not  appear  by  the  record  that 
the  other  lessors,  upon  whose  demises  there 
is  no  finding,  had  any  interest  or  title  in  or 
to  the  land.  Beaty  X).  Hudson,  9  Dana  (Ky.) 
322. 

If  there  is  no  formal  finding  that  defend- 
ant was  ever  in  actual  possession,  the  court 
will  consider  whether  the  combined  effect  of 
the  facts  found  is  to  show  such  possession  or 
estop  him  from  denying  it.  Lowenstein  v, 
Ecker,  155  Pa.  St.  304,  26  Atl.  448. 

The  award  of  referees  cannot  give  a  right 
to  land,  but  it  will  settle  a  dispute  about 
land  and  is  more  operative  than  a  verdict 
which  is  not  conclusive,  as  such  an  award 
may  be  conclusive  under  an  agreement  that 
it  shall  be  final.  Calhoun Dunning,  4  Dall. 
(Pa.)  120,  1  L.  ed.  767. 

The  report  of  referee's  finding  for  plaintiff 
is  good,  although  neither  damages  nor  costs 
are  awarded.  Austin  v.  Snow,  2  Dall.  (Pa.) 
157,  1  L.  ed.  329,  1  Yeates  (Pa.)  156. 

The  word  "  plaintiffs  "  will  be  construed  to 
mean  the  only  plaintiff  in  the  case,  as  what 
is  meant  by  the  words  "  plaintiff  "  or  "  plain- 
tiffs "  in  a  verdict  or  judgment  must  neces- 
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sarily  be  determined  by  the  pleadings.  Wil- 
liams V.  Ewart,  29  W.  Va.  659,  2  S.  E. 
881. 

1.  Cropper  v.  Carlton,  6  Munf.  (Va.)  277. 

2.  Doe  'V.  Fillis,  2  Chit.  170,  18  E.  C.  L. 
569. 

The  court  refused  to  set  aside  a  verdict, 

where  defendant  appeared  and  notice  of  trial 
was  served  on  September  18  for  October  30, 
and  on  the  evening  of  October  29  defendant 
served  a  notice  of  confession  on  plaintiff  at 
his  residence,  thirty  miles  from  the  assize 
town,  where  his  attorney  had  gone;  and  on 
October  30  a  verdict  was  taken,  defendant  not 
appearing,  plaintiff's  attorney  being  ignorant 
of  the  confession.  Row  v.  Quinlan,  21  U.  C. 
Q.  B.  452. 

On  an  application  to  set  aside  verdict  on 

the  original  demises  it  appeared  that  a 
judge's  order  was  obtained  to  amend  the  pro- 
ceedings after  the  consent  rule  and  plea  had 
been  filed,  by  adding  three  new  demises,  and 
no  proceedings  had  been  taken  under  the  or- 
der until  the  c#nmission  day  of  the  assizes, 
some  months  after  the  granting  of  the  order, 
when  the  nisi  prius  record  was  passed  with 
additional  demises.  The  record  was  entered 
for  trial,  and  after  the  jury  had  been  sworn, 
and  the  plaintiffs  had  given  evidence,  defend- 
ants objected  to  the  amendment,  and  refused 
to  confess  lease,  entry,  and  ouster,  except  to 
the  original  demises,  and  a  verdict  was  en- 
tered for  plaintiffs  on  the  original  demises 
only.  It  was  decided  that  the  new  demises 
added  to  the  nisi  prius  record  did  not  violate 
the  oiisi  prius  record  or  verdict ;  and  that  the 
lessors  of  the  plaintiffs  could  abandon  the 
order  to  amend.  Doe  v.  Dougall,  2  U.  C. 
C.  P.  169. 

3.  New  trials  generally  see  New  Trial. 

4.  Goodhue  v.  Baker,  22  111.  262. 

The  court  has  power  to  grant  a  new  trial 
on  other  grounds  than  those  specified  in  cer- 
tain sections  of  a  statute,  where  another  sec- 
tion authorizes  the  granting  of  a  new  trial 
in  ejectment  in  the  discretion  of  the  court  on 
the  application  of  either  party.  White  r. 
Poorman,  24  Iowa  108. 

5.  McNab  r.  Stewart,  15  U.  C.  C.  P.  189. 
See  also  McBride  r.  Lee,  16  U.  C.  C.  P.  315. 
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templated  is  a  failure  to  answer  and  not  a  failure  to  appear  after  the  cause  is 
called  to  trial, after  issue  joined  and  inquest  taken.^ 

b.  Grounds.  It  may  be  generally  stated  that  a  new  trial  will  be  granted  for 
sufficient  cause,  but  what  constitutes  such  cause  must  necessarily  depend  upon 
the  showing  in  each  particular  case."^  There  are,  however,  certain  common  grounds 
upon  which  a  new  trial  will  be  granted  ;  as  w^liere  a  verdict  is  against  evidence,  in 
which  case  it  has  been  held  that  it  will  be  awarded  as  a  matter  of  riglit  in  eject- 
ment,^ and  more  readily  where  the  verdict  is  against  defendant.^  A  new  trial 
will  also  be  allowed  on  the  ground  of  newly  discovered  evidence,  as  in  the  case  of 
a  subsequent  discovery  that  plaintiff  had  conveyed  his  title  to  a  third  person. A 
new  trial  will  not,  however,  be  granted  where  it  appears  from  the  whole  case  that 
justice  has  been  done,  and  that  the  party  moving  therefor  had  on  the  trial  all  the 
advantages  of  his  title  in  favor  of  the  possession  of  his  tenant  in  whose  name  he 
was  permitted  to  defend.^^ 

c.  On  Terms.  Where  a  case  is  within  the  statute  so  providing,  the  judgment 
may  be  vacated  on  a  verdict  in  ejectment  and  a  new  trial  be  awarded  on  terms.^^ 
And  it  is  not  error  to  grant  defendant's  motion  for  a  new  trial  unless  plaintiff 
should  release  a  certain  portion  of  the  lands  to  which  it  was  conceded  that  defend- 
ant had  gained  title  by  adverse  possession ;  the  practice  of  imposing  terms  on  a 
party  achieving  an  excessive  recovery  as  a  condition  for  refusing  a  new  trial 
being  applicable  to  ejectment  equally  with  other  actions,  notwithstanding  the 
verdict  lixes  the  boundaries  of  the  lands  recovered. 

d.  Second  New  Trial  or  New  Trial  After  Second  Judgment.  Where  the 
statute  so  provides  the  granting  of  a  second  new  trial  is  within  the  sound  discre- 
tion of  the  court.^"^    Again,  where  the  court  has  authority  to  grant  a  new  trial 


6.  Sacia  v.  O'Connor,  47  N.  Y.  Super.  Ct. 
53. 

7.  See,  generally,  New  Trial. 

When  new  trial  may  be  granted. —  Hievo 
Jersey. —  Bouvier  v.  Baltimore,  etc.,  R.  Co.,  63 
N.  J.  L.  313,  47  Atl.  772;  Stewart  v.  Johnson, 
18  N.  J.  L.  87;  Den  v.  Vancleve,  5  N.  J.  L. 
589. 

t^ew  York. —  Jackson  v.  Kinney,  14  Johns. 
186. 

Pennsylvania. —  Strubing  r.  Wunder,  2 
Woodw.  474. 

Virginia. —  Geddy  v.  Butler,  3  Munf.  345. 

Canada. —  Doe  v.  Welling,  11  N.  Brunsw. 
470;  Doe  r.  Devine,  3  N.  Brunsw.  411. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  348 
€t  seq. 

When  new  trial  may  not  be  granted. — 

Kentucky. —  Thomas  v.  See,  8  B.  Mon.  5. 

New  York. —  Seneca  Nation  r.  Knight,  23 
N.  Y.  498. 

Tennessee. —  Peck  v.  Carmichael,  9  Yerg. 
325. 

Virginia. —  Hutchison  v.  Kelly,  1  Rob.  23, 
39  Am.  Dec.  250. 

Canada. —  Ferrier  v.  Moodie,  12  U.  C.  Q.  B. 
379. 

8.  Skinner  i\  Tibbitts,  13  N.  Y.  Civ.  Proc. 
370. 

Court  win  exercise  its  equitable  powers 

and  set  aside  a  verdict  for  plaintiff  where  it 
clearly  appears  that  certain  land  was  in- 
tended by  the  parties  to  be  included  in  a  deed 
to  defendant  but  it  was  omitted  by  mistake. 
Lotz  r.  Reading  Iron  Co.,  10  Pa.  Co.  Ct. 
497. 

New  trial  instead  of  remittitur  will  be  or- 
dered where  the  verdict  is  for  the  whole  tract 


and  the  proof  is  for  less.  Stream  v.  Lloyd, 
128  111.  493,  21  N.  E.  533. 

9.  Muhlenburg  v.  Florence,  5  Ohio  245. 

10.  Cranmer  v.  Porter,  41  Cal.  462. 

But  the  proof  must  not  be  such  as  was  ac- 
cessible to  the  moving  party  on  the  first  trial 
without  a  satisfactory  reason  for  not  having 
produced  it,  nor  should  such  evidence  be 
merely  cumulative.  Laflin  v.  Herrington,  17 
111.  399.  See  also  Lewis  v.  McMullin,  5 
W.  Va.  582. 

It  is  not  sufficient  ground  for  a  new  trial 
that  defendant  has  discovered  since  the  trial 
that  the  grant  under  which  plaintiff  claimed 
was  fraudulent  and  that  title  is  outstanding 
in  third  person.  Smith  v.  Winton,  1  Overt. 
(Tenn.)  230,  3  Am.  Dec.  755. 

Surveyor's  error  not  discovered  in  time  to 
be  corrected,  w^here  the  failure  to  discover 
the  error  was  due  to  negligence  and  not  to 
*'  unavoidable "  casualty  will  not  constitute 
ground  for  a  new  trial.  Bruce  v.  Bowren,  56 
S.  W.  414,  21  Ky.  L.  Rep.  1764. 

11.  Roe  V.  Doe,  36  Ga.  611. 

12.  Phyfe  v.  Masterson,  45  N.  Y.  Super. 
Ct.  338.  See  also  McNab  r.  Stewart,  15 
U.  C.  C.  P.  189. 

13.  Fry  v.  Stowers,  98  Va.  417,  36  S.  E. 
482.  See  also  Conlev  v.  Lee,  12  U.  C.  Q.  B. 
456.  But  see  Shiflet  v.  Dowell,  90  Va.  745, 
19  S.  E.  848. 

Nor  will  judgment  and  execution  be  set 
aside  to  let  a  person  in  to  defend,  although 
he  makes  affidavit  setting  forth  a  clear  title 
and  offers  to  pav  costs.  Doe  r.  Roe,  3  Taunt. 
506. 

14.  Riggs  V.  Savage,  9  111.  129;  Vance  V, 
Schuyler,  6  111.  160. 
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after  the  rendition  of  a  second  judgment  in  ejectinent,  if  satisfied  that  justice  will 
be  promoted  thereby,  it  may  refuse  to  grant  such  new  trial,  applied  i'or  on  the 
ground  of  absence  of  a  material  witness  and  of  counsel,  where  the  nature  of  the 
defense  to  be  interposed  is  not  shownJ-"^ 

e.  Vacating  Order  Granting  New  Trial.  It  has  been  held  that  a  court  of  law 
may  vacate  an  order  granting  a  new  trial  in  a  judgment.'^ 

2.  Arrest  of  Judgment.^^  Likewise  for  sutHcient  reasons  as  in  other  actiona  a 
judgment  may  be  arrested  after  verdict.^^ 

E.  Judg'ment^^ — 1.  Form,  Requisites,  and  Sufficiency — a.  Form  and  Requi- 
sites Generally.  Judgment  maybe  entered  against  the  casual  ejector.^^  It  should 
also  direct  recovery  by  the  lessee  and  not  by  the  lessor,^^  and  may  conclude  with 
a  oapiatur?'^  If  the  estate  is  continued  in  heirs,  judgment  is  to  be  rendered 
as  if  the  lessor  were  alive,  and  a  writ  of  possession  may  also  be  delivered.^^  A 
judgment  in  general  terms  may  be  rendered  for  defendant ;  and  plaintiff  whose 
title  is  defeasible  is  entitled  to  a  general  judgment,  if  his  title  has  not  expired  or 
been  determined  at  the  time  of  trial.^^  If  an  equitable  defense  is  interposed  the 
judgment  is  not  defective  in  not  finding  the  facts  as  in  a  chancery  proceeding.-'' 
And  in  ejectment  against  one  holding  possession  under  a  contract  for  purchase 
where  he  is  in  default  under  its  terms  the  proper  judgment  would  be  an  order 
for  sale.^^  In  case  of  a  partial  recover}^,  the  judgment  should  be  framed  to  show 
on  its  face  that  the  case  went  against  plaintiff  on  the  merits  as  to  that  part  of  the 
land  he  failed  to  recover.^^  If  there  is  a  clause  in  a  judgment  which  practically 
nullifies  it  it  should  be  stricken  out  on  motion.^^ 


As  a  matter  of  favor  a  second  new  trial 
may,  however,  be  granted,  where  the  verdict 
may  have  been  based  on  questions  of  plead- 
ings and  order  of  proof  which  may  be  obvi- 
ated by  the  amendment  of  the  answer.  Bar- 
son  V.  Mulligan,  40  Misc.  (N.  Y.)  470,  82 
K  Y.  Suppl.  677. 

15.  Stahl  v.  Dayton,  126  Mich.  70,  85 
N.  W.  249. 

On  objections  of  a  formal  and  technical  char- 
acter, a  new  trial  will  not  be  granted  where 
the  omission  to  make  the  same  on  a  former 
trial  is  unexercised,  even  though  they  would 
have  been  tenable  if  taken  in  time.  Phyfe 
V.  Masterson,  45  N.  Y.  Super.  Ct.  338. 

16.  Gillespie  v.  Eout,  39  111.  247,  Avhere  it 
is  held  that  in  order  to  promote  justice  or 
to  carry  into  effect  an  agreement  of  the  par- 
ties, the  violation  of  which  equity  would 
have  restrained,  and  to  prevent  either  party 
from  obtaining  an  unfair  advantage  of  the 
other,  a  court  of  law  may  vacate  an  order 
granting  a  new  trial  in  ejectment,  as  motions 
of  this  character  are  within  the  equitable  ju- 
risdiction of  courts  of  law  over  judgments, 
etc. 

17.  Arrest  of  judgment  generally  see  Judg- 
ments. 

18.  As  where  the  description  be  so  indefi- 
nite that  the  court  could  not  correct  thereby 
an  erroneous  delivery  of  possession  by  the 
sheriff.    Clark  v.  Clark,  7  Vt.  190. 

But  after  issue  joined  on  the  title  only, 
and  a  verdict  for  plaintiff  for  the  land  on 
one  of  the  counts  in  the  declaration  men- 
tioned, it  is  no  ground  for  arrest  of  judgment 
that  the  two  counts  laid  demises  of  the  same 
land  to  different  persons.  Throckmorton  v. 
Cooper,  3  Munf.  (Va.)  93. 

So  a  motion  in  arrest  of  judgment  because 
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the  ejectment  against  the  casual  ejector  was 
wrongfully  entitled,  and  for  other  defendants, 
will  be  overruled  where  the  declaration  to 
which  the  real  defendant  pleaded  was  right. 
Huidekoper  v.  Burrus,  12  Fed.  Cas.  No.  6,849, 
1  Wash.  257. 

19.  Judgment  generally  see  Judgments. 
Forms  of  judgment  in  ejectment  see  Adams 

Ejectm.  491  et  seq.  See  also  Mace  v.  Mace, 
24  N.  Y.  App.  Div.  291,  48  N.  Y.  SuppL 
831 

20.  Connor  v.  Peugh,  18  How.  (U.  S.)  394, 
15  L.  ed.  432. 

21.  Bonta  v.  Clay,  5  Litt.  (Ky.)  129. 

22.  Kavanaugh  v.  Dixon,  Cooke  (Tenn.) 
408. 

23.  Wilson  v.  Hall,  35  N.  C.  489. 

24.  Laramy  v^.  Ruschke,  46  Minn.  125,  48 
N.  W.  561. 

Where  a  judgment  for  plaintiff  is  reversed 

and  a  mandate  issued  to  the  court  below  to 
enter  judgment  for  defendant  an  entry  by 
said  court  that  defendant  hath  right  to  the 
lands  claimed  is  erroneous,  as  the  judgment 
should  have  been  entered  that  plaintiff  had 
no  title.  Litchfield  v.  Dubuque,  etc.,  R.  Co.. 
7  Wall.  (U.  S.)  270,  19  L.  ed.  150. 

25.  Hunt  V.  O'Neill,  44  N.  J.  L.  564. 

26.  Carter  v.  Prior,  78  Mo.  222. 

27.  Jasper  County      Tavis,  76  Mo.  13. 

It  is  error,  however,  to  render  judgment 
only  for  a  sale  of  the  land,  where  plaintiff 
has  shown  a  regular  chain  of  title  to  him- 
self through  a  sale  under  a  power  in  a  mort- 
gage given  by  one  under  whom  defendants 
claim  as  heirs.  Rumley  v.  Puryear,  120 
N.  C.  291,  26  S.  E.  775. 

28.  Rupiper  v.  Calloway,  105  Wis.  4,  80 
N.  W.  916. 

29.  Evans  v.  Schafer,  86  Ind.  135. 
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b.  When  Sufficient  Generally.  A  judgment  for  plaintiH  is  proper  wiiere, 
although  an  equitable  defense  is  set  up,  but  imperfectl}'  pleaded,  the  findings  do 
not  distinctly  show  defendant's  equity.^  A  judgment  may  also  properly  find 
that  plaintiffs  are  entitled  to  possession  of  a  strip  of  land  and  that  defendants  are 
not  entitled  thereto  under  a  prior  judgment.^^  Again,  although  an  order  embraces 
both  a  finding  and  a  judgment,  it  is  not  a  nullity  for  that  reason,  where  the  order 
indicates  a  general  finding  for  plaintiffs  only  as  to  a  part  of  the  land  in  con- 
troversy described  therein,  and  the  judgment  is  for  the  possession  of  the  land  so 
described.^^  If  several  demises  are  laid  in  the  declaration,  from  several  lessors, 
and  the  court  give  judgment  for  plaintiff  to  recover  his  terms  yet  to  come,"  the 
judgment  will  be  sustained,  and  plaintiff  can  have  only  one  execution.^^  And  it 
is  no  objection  that  only  one  defendant  answered,  and  he  on  his  own  account 
merely,  when  the  others  appeared  and  investigated  the  cause  on  its  merits,  but 
joined  no  issue.^ 

e.  When  Erroneous  or  Insufficient  Generally.  A  judgment  is  erroneous  when 
for  the  lessors  instead  of  rhe  nominal  plaintiff' or  where  the  term  of  a  demise 
in  the  declaration  expires  before  verdict  and  judgment.^^  It  is  also  error  to 
direct  a  general  verdict  for  defendant  and  to  enter  a  judgment  in  his  favor  on 
the  merits  where  it  will  conclude  the  question  of  title  against  plaintiff.^^  Again 
if  judgment  is  erroneous  as  to  one  parcel  of  land  it  is  so  in  toto^  where  it  is  on  a 
single  demise  contained  in  a  single  count.^^  So  a  judgment  against  defendant  has 
been  held  to  be  void  in  ejectment  against  a  husband  and  wife.^*^  It  is  also  deter- 
mined that  a  judgment  is  insufficient  where  it  fails  to  award  a  writ  cf  possession. 

d.  Prerequisites  to  Judgment.  Disclaimer  after  verdict,"^^  entering  into  the 
consent  rule,'''  or  certain  other  matters  may  be  prerequisite  to  the  rendition  of 
a  final  judgment  in  ejectment. 


30.  Meador  i\  Parsons,  19  Cal.  294. 

31.  Rhoades  r.  Higbee,  21  Colo.  88,  39  Pac. 
1099,  holding  that  it  is  not  erroneous  be- 
cause it  assumes  to  correct  such  prior  judg- 
ment by  thus  excluding  said  strip. 

32.  Such  a  judgment  is  proper  if  plaintiffs 
failed  to  show  title  to  the  remaining  part  of 
the  land,  and  it  will  be  assumed  that  the 
evidence  warranted  a  finding  as  to  the  par- 
ticular premises  awarded  to  plaintiff.  Mor- 
gan r.  Eggers,  127  U.  S.  63,  8  S.  Ct.  1041,  32 
L.  ed.  56  [affirming  20  Fed.  666]. 

33.  Camden  v.  Haskill,  3  Rand.  (Va.)  462. 

34.  Xolen  r.  Wilson,  5  Sneed  (Tenn.)  332. 
Nor  in  an  action  against  three  is  it  error  to 

enter  judgm^it,  although  one  of  the  defend- 
ants has  entered  an  appearance  and  no  issue 
has  been  made  as  to  another,  since  the  rights 
of  these  two  are  not  adjudicated.  Hamble- 
ton  V.  Wells,  4  Call  (Va.)  213. 

35.  Chambers  v.  Handley,  3  J.  J.  Marsh. 
(Ky.)  98. 

36.  Roseberry  v.  Seney,  3  Harr.  &  J.  ( Md. ) 
228. 

In  a  petitory  action  where  plaintiff's  case 
fails  before  the  consideration  of  defendant's 
case  begins,  because  of  the  insufficiency  of 
plaintiff's  showing,  and  it  is  so  adjudged  by 
the  court,  it  is  error  to  go  further  and  pass 
judgment  rejecting  the  plea  of  prescription 
set  up  by  the  answer.  Rowson  v.  Barbe,  51 
La.  Ann.  347,  25  So.  139. 

37.  Zander  v.  Valentine  Blatz  Brewing  Co., 
89  Wis.  164,  61  N.  W.  763. 

38.  Seward  v.  Jackson,  8  Cow.  (N.  Y.) 
406. 

39.  Caldwell  v.  Stephens,  57  Mo.  589. 


40.  Meglemere  r.  Bell,  14  Nebr.  377,  15 
N.  W.  703.  Compare  Bartley  v.  Bingham,  34 
Fla.  19,  24,  15  So.  592,  593,  holding  that  if 
a  judgment  directs  a  writ  of  ejectment  in- 
stead of  a  writ  of  habere  facias  it  will  not 
be  reversed  merely  for  that  reason. 

But  a  decree  need  not  state  that  a  writ  of 
possession  shall  issue,  where  the  proper  mode 
of  execution  of  a  judgment  is  by  such  writ. 
State  r.  Bondy,  15  La.  Ann.  573.  77  Am. 
Dec.  198. 

Where  plaintiff  gets  into  possession  before 
judgment  and  hence  is  not  entitled  to  judg- 
ment that  he  recover  the  possession,  he  may 
still  have  judgment  declaring  the  validity 
of  his  title.  Woodley  v.  Hassell,  94  X.  C. 
157. 

41.  Where  defendant  does  not  disclaim  pos- 
session but  introduces  positive  testimony 
amounting  to  a  disclaimer  of  title  and  pos- 
session as  to  part  of  the  premises  and  a  ver- 
dict is  rendered  for  him  for  the  whole  land, 
judgment  should  not  be  rendered  on  the  ver- 
dict until  he  disclaims  in  writing  possession 
of  the  land  not  claimed.  Lehigh  Valley  Coal 
Co.  V.  Beaver  Lumber  Co.,  203  Pa.  St.  544, 
53  Atl.  379,  93  Am.  St.  Rep.  774. 

42.  Doe  V.  Roe,  1  Pennew.  (Del.)  14,  39 
Atl.  464,  where  it  is  held  that  judgment  for 
plaintiff  will  not  be  rendered  where  he  has 
entered  an  appearance,  but  has  not  entered 
into  the  consent  rule  nor  laid  any  pretensions 
according  to  rules  of  court,  but  defendant 
must  enter  into  the  consent  rule  at  once  and 
lay  his  pretensions  by  the  first  rule  day  in 
vacation. 

43.  See  infra,  note  66. 
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e.  Conformity  With  Verdict  or  Pleadings.  The  rule  applies  in  ejectment 
that  a  judgment  which  is  fatally  variant  from  the  verdict  will  not  stand.^'^  A 
trifling  variance  will  not,  however,  vitiate  the  judgment  and  w^ords  awarding 
additional  relief  not  in  the  flndings  may  be  stricken  out  imder  certain  circum- 
stances.^^ The  judgment  should  also  be  supported  by  the  complaint.^^  There 
may,  however,  be  a  judgment  for  possession,  although  there  is  no  specific  prayer 
therefor,  where  the  complaint  contains  proper  averments,  a  general  prayer  for 
relief,  and  there  is  a  finding  for  possession.^^  So  too  a  judgment  in  pursuance  of 
an  otter  of  defendant  to  allow  plaintiff  to  take  judgment  must  be  responsive  to 
the  tender.^^ 

f.  Designation  or  Description  of  Land  or  Estate.  The  land  should  be 
designated  or  described  with  certainty    sufiicient  to  enable  a  writ  of  possession 


44.  Obert  v.  Hammel,  18  N.  J.  L.  73,  where 
verdict  was  for  whole  land  and  judgment 
only  for  part. 

Applications  of  rule. —  If  the  jury  find  a 
special  verdict  designating  by  metes  and 
bounds  the  precise  part  they  find  for  plain- 
tiff the  judgment  must  correspond  thereto. 
McCraven  v.  Doe,  23  Miss.  100.  So  a  judg- 
ment is  erroneous  which  does  not  follow  the 
verdict  in  designating  the  extent  of  the  in- 
terest recovered.  Meraman  v.  Caldwell,  8 
B.  Mon.  (Ky.)  32,  46  Am.  Dec.  537.  If  the 
verdict  finds  for  plaintiff  as  to  a  part  only 
of  the  land  sued  for  and  says  nothing  as  to 
the  balance  it  finds  in  effect  that  there  is  no 
cause  of  action  as  to  it,  and  if  the  judgment 
dismisses  the  complaint  as  to  such  balance 
it  is  in  accordance  with  the  statutory  pro- 
vision that  the  judgment  shall  accord  with 
the  verdict.  Rupiper  v.  Calloway,  105  Wis. 
4,  80  N.  W.  916. 

A  general  judgment  that  plaintiff  recover 
possession  of  the  premises  described  in  the 
declaration  is  erroneous  where  the  verdict 
specially  found  that  defendants  were  guilty 
of  withholding  from  plaintiff  the  possession 
of  a  part  thereof.  Cole  v.  McLaughlin,  170 
111.  278,  48  N.  E.  948. 

A  judgment  for  possession  and  damages  is 
not  authorized  by  a  general  verdict  which 
does  not  assess  damages.  Cannon  v.  Davies, 
33  Ark.  56. 

Plaintiff  is  entitled  to  a  judgment  non 
obstante  veredicto  where  defendant  virtually 
admits  plaintiff's  title  but  claims  that  it 
was  divested  by  a  sale  for  taxes  and  a  deed 
to  him  which  was  adjudged  void.  Ward  v. 
Phillips,  89  N.  C.  215.  But  the  evidence 
cannot  be  considered  in  determining  a  mo- 
tion for  judgment  on  the  special  findings, 
notwithstanding  the  general  verdict;  and 
when  the  facts  found  establish  an  apparent 
absolute  title  in  plaintiff  this  will  not  over- 
throw the  general  verdict,  because  defendant 
may  be  entitled  to  possession.  Cox  v.  Rat- 
cliffe,  105  Ind.  374,  5  N.  E.  5. 

45.  Camden  v.  Haskill,  3  Band.  (Va.)  462. 

46.  King  f.  Kindred,  38  Minn.  354,  37 
N.  W.  794,  where  the  findings  of  fact  referred 
only  to  the  title  of  defendant  and  did  not 
embrace  liens  or  claims  of  plaintiff  which 
might  ripen  into  title,  but  justified  awarding 
possession  to  defendant  as  owner  in  fee  sim- 
ple and  the  words  stricken  out  were,  "  free 
and  clear  of  all  claims  of  the  plaintiff." 
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47.  Foster  v.  Wilson,  5  Mont.  53,  2  Pac. 
310. 

A  judgment  unauthorized  by  the  pleadings 

and  which  is  not  asked  for  is  erroneous.  So 
where  a  petition  is  in  ejectment  plaintiff  is 
entitled  to  no  relief  if  not  to  possession  of 
the  property.  Springfield  Engine,  etc.,  Co.  v. 
Donovan,  147  Mo.  622,  49  S.  W.  500. 

Judgment  should  not  follow  an  erroneous 
description  in  the  petition.  Cushing  f.  Con- 
ness,  (Nebr.  1903)  95  N.  W.  855. 

48.  Evans  v.  Schafer,  119  Ind.  49,  21  N.  E. 
448. 

Judgment  should  not  make  an  award  for 
the  value  of  the  use  of  land  concerning  which 
plaintiff  makes  no  claim  and  upon  which 
there  is  no  evidence.  Alexander  v.  Parks,  72 
S.  W.  1105,  24  Ky.  L.  Bep.  2113.  And  if 
ejectment  is  for  the  recovery  of  land  sold, 
but  not  conveyed,  an  award  for  a  certain 
sum  of  money  is  bad  and  plaintiff  cannot 
take  out  a  habere  facias.  Montgomery  v. 
Patterson,  13  Serg,  &  B.  (Pa.)  150.  So 
where  only  the  recovery  of  the  premises  is 
asked  for  and  no  additional  relief  is  sought 
the  court  in  rendering  judgment  cannot  give 
other  and  different  relief  by  adjusting  the 
equities  of  the  parties.  Milner  v.  Mutual 
Ben.  Bldg.  Assoc.,  104  Ga.  101,  30  S.  E.  648. 
It  is  also  error  to  direct  a  general  verdict 
for  defendant  and  to  enter  judgment  on  the 
merits  in  his  favor  and  thus  conclude  the 
question  of  title  against  plaintiff,  where  the 
defense  does  not  set  up  any  title  to  the  land, 
but  merely  excuses  the  trespass.  Zander  v. 
Valentine  Blatz  Brewing  Co.,  89  Wis.  164, 
61  N.  W.  763. 

If  the  court  finds  for  defendant  on  all  the 
issues  decree  should  be  entered  as  prayed  in 
the  answer.  Chouteau  Land,  etc.,  Co.  f. 
Chrisman,  172  Mo.  610,  72  S.  W.  1062. 

Judgment  was  affirmed  which  included  more 
land  than  defendant  took  defense  for,  where 
the  verdict  was  general  for  defendant  for 
all  the  land  for  which  he  took  defense  on 
the  plats.  Easton  v.  Suavely,  4  Harr.  &  J. 
(Md.)  17. 

49.  Emerson  t\  Pier,  105  Wis.  161,  80 
N.  W.  1100. 

50.  Sturdevant  v.  Murrell,  8  Port.  (Ala.) 
317;  Smith  v.  Cornett,  38  S.  W.  689,  18  Ky. 
L.  Bep.  818;  McManus  v.  Stevens,  10  La. 
Ann.  177. 

Designation  of  land,  estate,  etc.,  see  supra, 
VIII,  C,  2. 
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to  be  execnted.^^  And  it  has  been  held  that  the  particular  estate  or  interest 
should  also  be  designated.^^ 

g.  Joint  or  Several.  It  may  be  generally  stated  that  the  character  in  which 
the  parties  are  sued,  their  pleadings  and  procedure  as  to  trial,  the  nature  of  their 
possession,  and  the  verdict  or  finding  are  important  factors  in  determining  whether 
a  judgment  should  be  joint  or  several.^^  Nevertheless  it  has  been  held  that  a 
judgment  may,  however,  be  joint  as  to  possession  and  separate  as  to  damages,^^ 


Reference  to  complaint  may  be  made 
(Morse  v.  Hewett,  28  Mich.  48*1),  and  this 
will  include  an  amended  complaint  (Smith 
f.  Halliday,  (Ark.  1890)  13  S.  W.  1093). 
Judgment  may  also  be  entered  upon  a  cor- 
rect and  particular  description  following  a 
general  description  of  the  property  claimed 
in  the  declaration  but  containing  an  evident 
omission.  Anderson  v.  Tinney,  5  Mackey 
(D.  C.)  335.  But  a  reference  to  the  com- 
plaint will  be  insufficient  where  the  descrip- 
tion therein  is  too  vague  and  uncertain  ( Wil- 
liams f.  Kelso,  7  La.  406.  See  also  Robertson 
r.  Drane,  100  Mo.  273,  13  S.  W.  405),  or 
where  it  is  so  incorrect  that  the  land  cannot 
be  located  thereby  (Balliett  r.  Veal,  140  Mo. 
187,  41  S.  W.  736). 

Description  may  be  aided  by  diagrams,  sur- 
veys, or  plats  (Carlisle  f.  Killebrew,  91  Ala. 
351,  8  So.  355,  24  Am.  St.  Rep.  915.  See 
also  Foreman  v.  Redman,  5  S.  W.  556,  9  Ky. 
L.  Rep.  531)  ;  but  judgment  for  the  "prem- 
ises in  the  plat  described  "  is  erroneous  when 
the  plat  made  no  part  of  the  record  (Woolry 
r.  Clay,  3  A.  K.  Marsh.  (Ky.)  135).  If 
plaintiff  makes  two  locations  of  his  claims 
on  plats  and  there  is  a  general  verdict  and 
judgment  the  judgment  is  erroneous.  Git- 
ting  V.  Hall,  1  Harr.  &  J.  (Md.)  14,  2  Am. 
Dec.  502. 

Judgment  is  sufficient  where  it  designates 
or  describes  the  lands  with  certainty  (Sims 
^•.  Thompson,  30  Ala.  158;  Muir  i.  Meredith. 
82  Cal.  19,  22  Pac.  108.  See  also  Kleiner  r. 
Bowen,  166  111.  537,  46  N.  E.  1087),  or  so 
that  they  can  be  identified  (Rosenthal  r. 
Matthews,  100  Cal.  81.  34  Pac.  624;  Law- 
rence V.  Davidson,  44  Cal.  177;  Simpson  f. 
Shannon,  5  Litt.  (Ky.)  322).  And  it  is  no 
objection  to  a  general  judgment  for  defend- 
ant that  it  defines  a  line  between  plaintiff 
and  defendant,  when  such  line  is  the  ques- 
tion litigated.  Laramy  v.  Ruschke,  46  Minn. 
125,  48  N.  W.  561. 

Extent  of  the  unlawful  occupation  may  be 
marked  by  a  certain  boundary  fixed  by  the 
verdict.    Morgan  v.  Eggers,  20  Fed.  666. 

51.  Franklin  f.  Haynes,  119  Mo.  566,  25 
S.  W.  223. 

52.  Koon  V.  Nichols,  63  111.  163;  Beranek 
r.  Beranek,  113  Wis.  272,  89  N.  W.  146.  See 
also  Mapes  r.  Scott,  94  111.  379;  Sphung  v. 
Moore,  120  Ind.  352,  22  N.  E.  319;  Morse  v. 
Hewett,  28  Mich.  481. 

Judgment  is  erroneous  that  plaintiffs  have 
"  a  fee  simple  title "  to  the  premises  when 
some  of  the  plaintiffs  are  tenants  by  the 
curtesy  only.  Patterson  v.  Hubbard,  30  111. 
201. 

Particular  decisions. —  The  validity  of  a 
judgment  is  not  affected  by  the  recital  therein 
[12] 


of  an  incorporeal  right.  Taylor  f.  Gladwin, 
40  Mich.  232,  And  where  plaintiff  claimed 
three  undivided  fourth  parts  of  certain  tracts, 
a  judgment  that  he  do  recover  his  term  afore- 
said in  said  tracts  is  correct.  Carroll  v, 
Carroll,  16  How.  (U.  S.)  275,  14  L.  ed.  936. 
It  is  also  proper  for  the  judgment  to  define 
the  extent  of  plaintiff's  interest,  where  there 
is  a  finding  that  he  holds  an  interest  in  com- 
mon with  others  in  the  premises.  Mahoney 
v.  Middleton,  41  Cal.  41.  And  where  the 
trial  is  by  the  court  without  a  jury,  a  judg- 
ment that  "  the  court  finds  that  the  plaintiff 
is  seized  in  fee,"  and  which  also  finds  de- 
fendant guilty  is  sufficient.  Harding  v. 
Strong,  42  111.  148,  89  Am.  Dec.  415.  If  the 
declaration  alleges  a  title  in  fee  in  plaintiff 
and  the  verdict  is  guilty  in  manner  and  form 
as  in  the  declaration  complained,  a  judg- 
ment that  plaintiff  recover  the  lands  and 
tenements  in  the  declaration  mentioned,  gives 
the  land  to  plaintiff  in  fee.  Hawley  v.  Twy- 
man,  24  Gratt.  (Va.)  516. 

53.  Leese  v.  Clark,  28  Cal.  26. 

Joint  judgment  may  be  rendered  when  de- 
fendants admit  their  possession  to  be  joint 
and  that  it  would  be  jointly  defended.  Mc- 
Clung  V.  Echols,  5  W.  Va.  204.  And  where 
it  is  stipulated  that  defendants  were  in  pos- 
session at  the  time  of  the  commencement  of 
the  action,  a  joint  judgment  may  properly 
be  rendered  against  all  the  defendants  for 
the  portion  to  which  plaintiff  has  some  title. 
Horner  v.  Chicago,  etc.,  R.  Co.,  38  Wis.  165. 
And,  although  one  of  several  was  not  in  pos- 
session, but  claiming  the  whole  w^as  made  a 
party  under  section  18  of  the  code,  a  recov- 
ery may  be  had  against  all  of  them  jointly. 
Fosgate  r.  Herkimer  Mfg.,  etc.,  Co.,  12  Barb. 
(N.  Y.)  352  [affirmed  in  12  N.  Y.  580]. 

54.  Bayard  v.  Colefax,  2  Fed.  Cas.  No. 
1,130,  4  Wash.  38. 

Several  judgments  may  be  rendered  in  an  ac- 
tion against  several  occupying  different  parts 
of  the  property,  and  this  whether  separate 
findings  and  verdicts  be  rendered  upon  a 
trial  or  the  suit  goes  by  default.  Lick  v, 
Stockdale,  18  Cal.  219.  And  where  defend- 
ants occupy  in  severalty  there  can  be  no  re- 
covery against  them  jointly.  Dillaye  v.  Wil- 
son, 43  Barb.  (N.  Y.)  261.  Separate  judg- 
ments  may  also  be  given  and  each  defendant 
may  be  found  separately  guilty  for  the  part 
of  the  premises  in  his  possession,  where  they 
are  all  joined  in  one  suit  and  plaintiffs'  title 
in  relation  to  all  is  the  same,  although  their 
possessions  may  be  several  and  not  joint. 
Jackson  v.  Andrews,  7  Wend.  (N.  Y.)  152, 
22  Am.  Dec.  574. 

55.  Andrews  v.  Carlile,  20  Colo.  370,  38 
Pac.  465. 
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and  in  one  decision  it  was  held  that  the  judgment  may  be  separate  as  to  the  land 
and  joint  as  to  costs.^^ 

h.  Time  of  Rendition  op  Entry.  Under  the  practice  as  to  judgment  against 
the  casual  ejector  it  could  not  be  rendered  until  after  the  tenant  in  possession  had 
defaulted,^^  and  it  was  required  to  be  entered  before  tlie  jurj'  were  sworn,  unless 
defendant  took  defense  for  all  the  land  claimed .^^  And  a  judgment  may  be 
premature.^^ 

i.  Amendment  or  Setting  Aside.  A  judgment  in  ejectment  may  be  amended 
where  it  is  defective  only  in  form/^  or  where  it  fails  to  specify  plaintiffs  estate  in 
the  property  recovered  as  required  by  statute.^^  And  a  judgment  entry  it  lias 
been  held  may  be  amended  even  to  cure  a  material  omission.^^  So  too  a  judg- 
ment may  be  set  aside  and  the  case  reinstated  for  sufficient  caiise,^^  upon  an  affi- 


56.  Elys  V.  Wynne,  22  Gratt.  (Va.)  224. 

57.  Jackson  v.  Goodtitle,  7  Blackf.  (Ind.) 
129. 

58.  Clement  v.  Ruckle,  9  Gill  (Md.)  326. 
Where  rule  for  judgment  against  casual 

ejector  was  not  entered  at  the  term  in  which 
the  notice  directed  the  tenant  to  appear,  in 
consequence  of  a  proposition  made  by  him  to 
settle  the  claim,  and  which  he  afterward  re- 
fused to  carry  out^  a  rule  for  judgment  was 
delivered  to  be  entered  at  the  next  term. 
Doe  X).  Roe,  11  N.  Brunsw.  285. 

59.  Where  the  action  is  not  ready  for  sub- 
mission, a  judgment  for  plaintiffs  on  sus- 
taining a  demurrer  to  the  answer  filed  by 
appearing  defendants  is  premature.  Jones 
f.  Griffin,  74  S.  W.  713,  25  Ky.  L.  Rep.  117. 

60.  Doe  V.  Owen,  2  Blackf.  (Ind.)  452. 

It  is  no  objection  to  the  amendment  of  a 
judgment  for  plaintiff  that  another  judge  at 
special  term  has  on  motion  if  defendant  va- 
cated it  and  granted  a  new  trial,  where  such 
action  is  ministerial.  Gasz  v.  Strick,  9 
N.  Y.  Suppl.  408. 

Provision  for  restitution  of  the  premises 
to  him,  inserted  by  defendant,  without  any 
direction  from  the  court,  in  a  judgment  on  a 
new  trial  should  not  be  ordered  stricken  from 
the  judgment,  as  defendant  is  entitled  as  a 
matter  of  course  to  restoration,  even  though 
the  mere  verdict  did  not  authorize  the  inser- 
tion of  such  clause.  Martin  v.  Rector,  28 
Hun  (N.  Y.)  409. 

It  is  proper  to  refuse  to  amend  a  judgment 
by  striking  out  the  award  of  possession,  so 
as  to  make  it  conform  to  the  verdict,  it  being 
apparent  that  the  court  had  found  for  plain- 
tiffs on  all  the  issues  not  submitted  to  the 
jury.  Barson  v.  Mulligan,  77  N.  Y.  App. 
Div.  638,  79  N.  Y.  Suppl.  34. 

Judgment  cannot  be  amended  so  as  to  de- 
scribe land  in  possession  of  defendant, 
where  it  is  entered  on  default  on  a  complaint 
which  does  not  describe  any  such  land.  Hag- 
gin  V.  Lorenz,  15  Mont.  309,  39  Pac.  285. 
And  where  there  is  not  sufficient  evidence  to 
authorize  the  rendition  of  a  judgment  nunc 
pro  tunc  in  accordance  with  an  agreement 
changing  the  boundary  line  the  previous 
judgment  must  stand.  Chighizola  v.  Doe, 
24  Ala  237 

61.  Gasz  'v.  Strick,  9  N.  Y.  Suppl.  408. 

62.  Mabson  v.  McGowen,  54  Ala.  167. 
Erroneous  entry  of  a  joint  judgment  does 

not  preclude  plaintiff  from  trying  for  and 
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having  several  judgments  against  defendants. 
Leese  v.  Clark,  28  Cal.  26. 

63.  Thomas  r.  Newton,  23  Fed.  Gas.  No. 
13,905,  Pet.  C.  C.  444. 

Judgment  may  be  set  aside:  For  good 
cause,  after  the  term^  where  it  is  against 
the  casual  ejector  (Lytle  v.  Fenn,  15  Fed. 
Gas.  No.  8,651,  3  McLean  411);  where  a 
stranger  in  possession  claiming  under  a  title 
prima  facie  valid  and  distinct  from  plain- 
tiff's was  ejected  under  a  judgment  by  de- 
fault against  the  casual  ejector  (Howard  i\ 
Kennedy,  4  Ala.  592,  39  Am.  Dec.  307 )  ;  as 
to  a  deceased  joint  lessor  where  trial  was 
had  before  counsel  were  apprised  of  the 
death  (Bryan  v.  Averett,  21  Ga.  401,  68  Am. 
Dec.  464)  ;  as  against  the  original  defendant 
where  a  party  asks  to  be  let  in  to  defend, 
after  judgment  against  such  defendant,  and 
claims  under  substantially  the  same  title  and 
makes  out  a  sufficient  case  (Williams  r. 
Brunton,  8  111.  600)  ;  where  a  memorandum 
of  appearance  is  filed  and  notice  is  given  to 
plaintiff's  attorney,  and  a  bill  of  particulars 
is  demanded,  but  plaintiff's  attorney  instead 
of  giving  it  signs  judgment  against  the  cas- 
ual ejector  and  turns  the  tenant  out  of  pos- 
session (Doe  V.  Roe,  22  N.  Brunsw.  423)  ; 
where  affidavit  of  defendant  shows  sufficient 
excuse  for  not  furnishing  bond  for  costs  as 
required  by  statute  and  also  asserts  a  belief 
of  good  title  (Beaner  v.  Pilley,  4  N.  C.  329)  ; 
as  against  the  casual  ejector,  where  the  ten- 
ant in  possession  is  shown  to  have  been  act- 
ing in  collusion  with  plaintiff's  lessor  (Doe 
V.  Roe,  4  U.  C.  Q.  B.  366)  ;  and  where  judg- 
ment was  signed  against  the  casual  ejector 
but  plaintiff's  proceedings  were  irregular 
(Doe  V.  Roe,  19  N.  Brunsw.  102). 

Judgment  will  not  be  set  aside:  After 
writ  habere,  etc.,  has  been  issued,  because 
twenty-two  years  before  the  sheriff  made 
return  of  service  of  the  copy  of  the  declara- 
tion on  H,  "  tenant  in  possession,"  the  ac- 
tion having  been  against  S  and  A,  "  tenants 
in  possession "  ( Amey  v.  Marshael,  63  Md. 
369)  ;  on  the  ground  of  fraud  and  breach 
of  contract  where  a  motion  for  new  trial  on 
said  ground  was  overruled  (Moody  v.  Har- 
per, 38  Miss.  599)  ;  on  the  ground  of  collu- 
sion between  the  lessor  of  plaintiff  and  ten- 
ant's wife  in  accepting  service,  more  than  a 
year  having  elapsed  after  execution  of  writ 
of  possession  (Doe  v.  Roe,  (Hil.  T.)  4  Vict.)  ; 
and  where  more  than  two  years  have  elapsed 
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davit  of  merits  and  upon  terms.*^^  A  judge  at  cliainbers  may  also  have  power  to 
set  aside  a  judgnient.^^ 

2.  Default  Judgments  —  a.  Prerequisites.  Having  in  view  the  changes  in  the 
form  of  the  action  of  ejectment,  it  may  be  generally  stated  that  in  order  to 
obtain  judgment  by  default  such  conditions  precedent  as  exist  in  the  particular 
jurisdiction  must  be  complied  with.^^  To  this  rule  may  also  be  generally  referred 
the  determination  of  the  time  of  entry  of  such  judgment,^^  as  well  also  as  the 
question  wdiether  or  not  such  a  judgment  is  authorized  at  a  certain  term.*^^ 

b.  Setting"  Aside  or  Vacation  of.  A  judgment  by  default  may  in  the  absence 
of  laches,^^  upon  affidavit"^  or  other  showing, be  set  aside  for  sufficient  and  proper 


after  judgment  (Doe  r.  Tolman.  1  U.  C.  Q.  B. 
520). 

Motion  to  set  aside  may  be  made  by  one 

who  acquired  title  from  deceased  defendant, 
although  he  was  not  a  party  to  the  action, 
in  a  cause  where  the  judgment  was  irregu- 
larly taken  after  defendant's  death,  and 
plaintiff  has  sued  out  a  writ  of  possession. 
Taylor  v.  Gooch,  110  N.  C.  387,  15  S.  E.  2. 

After  trial  and  vacation  of  the  judgment 
on  demand  of  defendant  and  notice  on  the 
journal,  and  continuance  till  the  next  term 
and  dismissal  of  the  suit  without  prejudice 
by  plaintiff,  a  subsequent  action  brought 
within  a  year  for  the  recovery  of  the  same 
land  cannot  be  maintained.  Deming  r.  Doug- 
lass, 60  Kan.  738,  57  Pac.  954. 

64.  Watts  X.  Little,  6  U.  C.  L.  J.  233. 

65.  Popplewell  r.  Abbott,  5  U.  C.  Q.  B. 
0.  S.  245. 

66.  Rule  has  been  held  to  include:  Ap- 
pearance (Baron  v.  Abeel,  3  Johns.  (N.  Y.) 
481,  3  Am.  Dec.  515;  Moyers  v.  Brown,  10 
Humphr.  (Tenn.)  77.  See  Williams  r.  Doe, 
1  Sm.  &  M.  (Miss.)  559:  Auten  r.  Fen,  10 
N.  J.  L.  2^7;  Jackson  c.  Smith,  1  Johns. 
Cas.  (N.  Y.)  106.  But  see  MacKenzie  r. 
Renshaw,  55  Md.  291;  Acts  (1872),  c.  346)  ; 
filing  a  plea  (Stennett  v.  Scott,  7  Ark.  280. 
See  also  Bray  r.  Fen,  8  N.  J.  L.  303)  ;  fail- 
ure of  the  tenant  to  come  in  and  defend  after 
the  death  of  the  landlord  who  entered  into 
the  common  rule  (Huff  v.  Lake,  9  Humphr. 
(Tenn.)  137)  ;  a  rule  to  plead  (Paterson  r. 
Evans,  18  Fed.  Cas.  No.  10,796,  3  Wall.  Jr. 
215)  ;  establishing  the  service  of  a  declara- 
tion and  notice  (Jackson  v.  Stiles,  1  Cow. 
(N.  Y.)  222)  or  writ  (Michew  r.  McCoy,  3 
Watts  &  S.  (Pa.)  501.  See  Traer  r.  Bow- 
man, 3  Penr.  &  W.  (Pa.)  70)  ;  and  releasing 
alleged  damages  where  judgment  is  simply 
to  establish  title  (Cushwa  v.  Cushwa,  9  Gill 
( Md. )  242 ) .  Nor  does  such  default  judg- 
ment become  final  without  intervention  of  a 
court  or  jury  (Smithson  r.  Briggs,  33  Gratt. 
(Va. )  180;  James  River,  etc.,  Co.  r.  Lee,  16 
Gratt.  ( Va. )  424 ) .  And  although  a  landlord 
alone  defends  an  action  against  him  and  his 
tenant,  yet  it  will  be  understood  that  he 
defended  for  his  tenant  also,  and  a  judgment 
by  default  against  the  tenant  will  not  be  al- 
lowed, especially  when  not  demanded  before 
trial  or  intimated  that  it  would  be  so 
claimed.    Carrol  v.  Mays,  8  Dana  (Ky.)  178. 

Rule  has  been  held  not  to  require:  Proofs 
of  any  facts  alleged  in  the  complaint  where 
the  summons  has  been  personally  served  on 


defendant  within  the  state,  and  he  has  de- 
faulted in  appearing  and  pleading  (Sayres 
r.  Miller,  10  N.  Y.  Civ.  Proc.  69),  or  the  pre- 
liminary affidavit  required  by  statute  in  some 
cases  (Jackson  v.  Wilson,  3  Johns.  Cas. 
(N.  Y. )  295.  See  also  Traer  r.  Bowman.  3 
Penr.  &  W.  (Pa.)  70). 

But  a  judgment  by  default  for  want  of  ap- 
pearance could  only  be  against  the  casual 
ejector.  Gardiner  r.  Murray,  4  Yeates  (Pa.) 
560.  See  also  Williams  v.  Doe,  1  Sm.  &  M. 
(Miss.)  559. 

A  judgment  upon  nihil  dicit  could  be  en- 
tered onh^  against  the  casual  ejector  and  not 
against  the  tenant  in  possession.  Cushwa 
r.  Cushwa,  9  Gill  (Md.)  242;  Jackson  r. 
Vischer,  2  Johns.  Cas.  (N.  Y.)  106,  Col.  Cas. 
(N.  Y.)  116,  Col.  &  C.  Cas.  (N.  Y.)  116. 

Inserting  the  word  "judgment"'  in  the 
entry  of  the  tenant's  default  for  not  appear- 
ing, etc.,  wull  not  vitiate  the  rule  nor  be  a 
ground  for  setting  aside  the  default.  So  also 
following  this  by  a  rule  for  judgment  gen- 
erally without  saying  against  the  casual 
ejector  is  no  ground  for  setting  aside  the 
default.  Jackson  r.  Stiles.  5  Coav.  (  N.  Y.  ) 
418. 

Where  defendant  has  failed  to  enter  an 
appearance  within  the  time  appointed  the 
judgment  contemplated  by  57  Vict.  c.  10, 
§  20,  is  not  a  judgment  nisi  at  twenty  days, 
but  a  rule  for  judgment  absolute.  Doe  r. 
Nixon,  33  N.  Brunsw.  209. 

67.  Auten  i\  Fen,  10  N.  J.  L.  237.  And 
see  Shirley  r.  Conway.  44  Miss.  434;  Jack- 
son 17.  Wood,  6  Cow.  \N.  Y.)  586. 

68.  Ivey  r.  Perry,  97  Ala.  583,  12  So.  65; 
Vanderslice  v.  Garven,  14  Serg.  &  R.  (Pa.) 
273;  Traer  r.  Bowman.  3  Penr.  &  W.  (Pa.) 
70;  Young  r.  Cooper,  12  Phila.  (Pa.)  331. 

69.  Amey  r.  Marshael,  63  Md.  369;  Den- 
nis v.  Kelso,  28  Md.  333  ;  Klinefelter  v.  Carey, 
3  Gill  &  J.  (Md.)  349.  See  also  Jackson  r. 
Stiles,  10  Johns.  (N.  Y.)  67. 

Where  several  years  after  service  of  the 
declaration  and  after  the  demise  has  run  out 
a  judgment  by  default  is  rendered  against 
the  casual  ejector  for  want  of  an  appearance 
by  the  tenant,  such  judgment  will  be  set 
aside.    Rutherford  r.  Fen,  20  N.  J.  L.  299. 

70.  Byrne  r.  Alas,  68  Cal.  479,  9  Pac.  850 ; 
Wood  r.  Wood,  9  Johns.  (N.  Y.)  257;  Mc- 
Cormick  v.  Magruder,  15  Fed.  Cas.  No.  8,723, 
2  Cranch  C.  C.  227 ;  Doe  r.  Roe,  7  N.  Brunsw. 
259. 

Statutory  requirement  of  particular  affi- 
davits see  Williams  r.  Brunton,  8  111.  GOO. 
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cause.'^^  Defendant  cannot,  however,  assail  a  default  judgment  where  he  fails  as 
required  by  statute  to  lile  a  bond  or  is  excused  therefrom.'^^  But  the  court  need 
not  specify  the  grounds  for  setting  aside  the  default.'^ 

3.  Extent  of  Award  or  Relief  —  a.  General  Rules.  The  action  being  a 
possessory,  one,  plaintiff  can  only  have  judgment  in  ejectment  for  the  possession 
wrongfully  withheld  from  him  and  only  to  the  extent  thereof ;  and  he  cannot 
recover  more  than  he  demands,''^  or  be  awarded  land  not  specified  in  the  com- 
plaint.''^ And  if  there  is  no  defense  as  to  a  part  of  the  Jand  claimed  plaintiff  is 
entitled  to  judgment  therefor.'^^  Again,  altliough  judgment  may  be  had  to  the 
extent  of  an  undivided  interest,'^^  but  not  for  a  different  estate,'^^  yet  plaintiff  can- 
not recover  an  entirety  where  he  declares  for  such  undivided  interest,^  as  the 


Affidavit  held  fatally  defective  see  Spring- 
field, etc.,  K.  Co.      Ross,  88  111.  179. 

71.  California. —  Mowry  v.  Nunez,  (1893) 
33  Pac.  11.22;  Dimick  v.  Deringer,  32  Cal. 
488;  Barrett  v.  Graham,  19  Cal.  632. 

Illinois. —  Williams  v.  Brunton,  8  111. 
600. 

Maryland. —  Dennis  v.  Kelso,  28  Md.  333. 
NeiD  York. —  Jackson  v.  Stiles,  4  Johns. 
493. 

Ohio. —  Bowie  v.  Roe,  1  Ohio  Dec.  (Reprint) 
167,  3  West.  L.  J.  81. 

Pennsylvania. —  Wharton  v.  Botham,  3 
Watts  &  S.  158. 

Tennessee. —  Conn  v.  Whiteside,  6  Humphr. 
47 ;  Cravins  v.  Armour,  6  Yerg.  467. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  368. 

Default  will  not  be  opened  where  defend- 
ants after  commencement  of  the  action  and 
before  default  had  conveyed  their  interest  in 
the  land  to  another  who  did  not  join  in  the 
motion  or  ask  to  have  the  action  continued 
in  the  names  of  defendants.  Moore  v.  Kel- 
logg, 58  Cal.  385. 

72.  Jones  v.  Best,  121  N.  C.  154,  28  S.  E. 
187. 

73.  Crossland  v.  Admire,  118  Mo.  87,  24 
S.  W.  154. 

74.  Smith  v.  Shackleford,  9  Dana  (Ky.) 
452;  Goldsmith  v.  Smith,  21  Fed.  611. 

Application  of  rule. —  Where  possession  is 
denied  and  plaintiff  proves  possession  by  de- 
fendant of  only  a  part  of  the  tract  he  cannot 
have  judgment  for  the  entire  tract.  Ogilvie 
V.  Copeland,  145  111.  98,  33  N.  E.  1085.  Re- 
covery is  also  limited  to  the  possession  of  the 
tenant  on  whom  the  declaration  and  notice 
are  served  in  whose  stead  the  landlord  is  ad- 
mitted to  defend.  Crockett  v.  Lashbrook,  5 
T.  B.  Mon.  (Ky.)  530,  17  Am.  Dec.  98.  And 
the  recovery  is  only  for  the  unexpired  portion 
of  the  term  laid  in  the  demise.  Doe  v.  Rey- 
nolds, 27  Ala.  364. 

If  defendant  defends  as  to  the  whole  of  a 
tract  he  will  be  entitled  to  none  of  it,  where 
plaintiff  has  legal  title  to  the  whole  and  has 
been  in  possession  of  a  part,  although  defend- 
ant has  been  in  possession  of  the  other  part 
long  enough  to  acquire  title  by  limitations. 
Symonds  v.  Trueblood,  3  N.  C.  235. 

Upon  default  against  a  casual  ejector,  if  it 
be  shown  that  there  are  other  persons  in  pos- 
session, holding  different  parcels  in  severalty, 
judgment  will  not  be  allowed  for  the  whole 
tract  sued  for,  but  only  for  the  part  of  which 
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the  person  was  in  possession  on  whom  the 
declaration  was  served.  Thomas  v.  Orrell,  27 
N.  C.  569,  44  Am.  Dec.  58. 

75.  Calif ornia.— Re&y  v.  Butler,  (1885)  7 
Pac.  669. 

Florida. —  Home  v.  Carter,  20  Fla.  45. 

Kentucky. —  Davis  v.  Whitesides,  1  Bibb 
510;  Scott  V.  Bealle,  1  A.  K.  Marsh.  69. 

Maryland. —  Magruder  v.  Peter,  4  Gill  &  J. 
323. 

Michigan. —  See  Twogood  v.  Hoyt,  42  Mich. 
409,  4  N.  W.  445. 

United  States. —  Patton  v.  Cooper,  18  Fed. 
Cas.  No.  10.834,  Brunn.  Col.  Cas.  193,  Cooke 
(Tenn.)  133. 

England. —  Denn  v.  Purvis,  1  Burr.  326. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  369 
et  seq. 

When  judgment  is  not  for  more  land  than 
plaintiff  claims  under  particular  facts  see 
Hall  V.  Gittings,  2  Harr.  &  J.  (Md.)  380. 

76.  Scott  V.  Rhodes,  (Cal.  1895)  41  Pac. 
878. 

Although  if  there  is  any  extension  of  pos- 
session within  plaintiff's  claim  pending  liti- 
gation it  is  held  that  there  may  be  an  award 
therefor.  Taylor  v.  Cox,  2  B.  Mon.  (Ky.) 
429. 

77.  Richardson  v.  Williams,  37  Ark.  542; 
Doe  V.  Horn,  Smith  (Ind.)  242;  Berry  v. 
Willett,  2  Harr.  &  M.  (Md.)  376;  Jackson 
V.  Underwood,  1  Wend.  (N.  Y.)  95. 

78.  Young  V.  Adams,  14  B.  Mon.  (Ky.) 
127,  58  Am.  Dec.  654.  See  also  Allie  v. 
Schmitz,  17  Wis.  169. 

If  evidence  discloses  extent  of  plaintiffs'  un- 
divided share,  where  they  hold  in  common 
with  others,  they  may  have  judgment  for 
such  share,  otherwise  not.  Wentworth  v. 
Mullen,  2  Mona.  (Ohio)  544. 

79.  Almond  v.  Bonnell,  76  111.  536;  Clark, 
V.  Thompson,  47  111.  25,  95  Am.  Dec.  457; 
Lyon  V.  Kain,  36  111.  362. 

If  plaintiff  declare  for  a  fee  he  may  re- 
cover a  term  of  nine  hundred  and  ninety-nine 
years.  Rood  v.  Willard,  Brayt.  (Vt.)  67. 
And  under  averment  of  seizin  in  fee  a  life- 
estate  was  recovered.  Casey  v.  Casey,  55  Vt. 
518. 

80.  Carroll  v.  Norwood,  5  Harr.  &  J.  (Md.) 
155  [compare  Matthews  r.  Turner,  64  Md. 
109,  21  Atl.  224]  ;  Gamble  v.  Daugherty,  71 
Mo.  599.  See  also  Keefe  v.  Doreland,  16 
Mont.  16,  39  Pac.  916;  Mitchell  v.  Campbell, 
19  Oreg.  198,  24  Pac.  455. 
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extent  of  such  interest  limits  the  extent  of  the  recovery.^'  Judgment  for  plain- 
tiff is  also  limited  by  his  own  title  deed,  where  he  relies  thereon  nor  can  plain- 
tiff be  awarded  the  easement  of  another  upon  the  land,^^  and  this  includes  a 
public  easement.^^  In  certain  cases,  however,  and  notwithstanding  the  above  gen- 
eral rule  first  stated,  other  relief  may  be  granted,^^  and  in  some  jurisdictions 
equitable  relief  may  be  decreed.^^  So  a  judgment  may,  it  is  decided,  provide  for 
redemption.^^  But  partition  cannot  be  awarded  under  a  general  denial.^^  The 
successful  plaintiff,  as  will  hereafter  be  shown,^^  may  also  be  entitled  to  damages 
for  the  unlawful  detention  of  the  land  and  to  costs.^ 

b.  Partial  Recovery.  Plaintiff  may  be  awarded  a  less  quantity  than  he 
claims ;     or  any  undivided  portion  or  fractional  quantity  of  the  whole  tract 


81.  Indiana. — Martin  r.  Neal,  125  Ind.  547, 
25  N.  E.  813. 

Iowa. —  Hughes  v.  Holliday,  3  Greene  30. 

Kansas. —  Holmden  v.  Janes,  42  Kan.  758, 
21  Pac.  591. 

Kentucky. —  Petty  v.  Malier,  14  B.  Mon. 
246. 

Virginia. —  Nye  v.  Lovitt,  92  Va.  710,  24 
S.  E.  345. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  369 
et  seq. 

82.  Jones  r.  Cowman,  2  Sandf.  (N.  Y.) 
234. 

If  ancestor's  title  is  subject  to  a  certain 
privilege  or  license  under  the  deed,  plaintiff's 
judgment  should  be  limited  by  such  proviso, 
be  Lancey  r.  Piepgras,  138  N.  Y.  26,  33  N.  E. 
822. 

83.  Camden,  etc.,  R.  Co.  r.  Stewart,  18 
N.  J.  Eq.  489.  See  also  Fisher  v.  Higgins,  5 
T.  B.  Mon.  (Ky.)  140. 

As  to  easements,  etc.,  see  supra,  II,  C,  1,  f. 

84.  Syracuse  Gas  Light  Co.  i\  Rome,  etc., 
R.  Co.,  11  N.  Y.  Civ.  Proc.  239. 

85.  White  v.  Rush,  58  Mo.  105,  holding 
that  the  deed  could  be  set  aside,  but  that  de- 
fendant could  not  be  ordered  to  pay  taxes  and 
a  trust  debt,  such  relief  not  being  asked. 
But  see  Hart  r.  Henderson,  17  Mich.  218. 

Ancillary  and  incidental  jurisdiction  of 
courts  see  11  Cyc.  p.  677. 

86.  Weber  v.  Marshall,  19  Cal.  447. 
Foreclosure  may  be  decreed.    Goodell  v. 

Starr,  127  Ind.  198,  26  N.  E.  793. 

Judgment  for  equitable  relief  cannot  be 
rendered  in  ejectment,  Hildebrand  v.  Bunn- 
schu,  40  S,  W,  920,  19  Ky,  L.  Rep.  430. 

That  defendant  be  enjoined  from  claiming 
title  to  the  land  recovered  and  that  plaintiff 
be  adjudged  the  owner  and  put  into  posses- 
sion cannot  be  asked,  as  plaintiff  must  rely 
upon  his  judgment  as  a  bar.  Doyle  i\  Frank- 
lin, 40  Cal.  106. 

87.  Healy  v.  O'Brien,  66  Cal.  517,  6  Pac. 
386.  See  also  Goodman  v.  Nichols,  44  Kan. 
22,  23  Pac.  957. 

Remedy  must  be  by  a  bill  in  equity  where 
there  is  a  right  to  redeem  a  part  and  absolute 
judgment  Avill  be  rendered  for  the  whole. 
Partridge  v.  Gordon,  15  Mass.  486. 

88.  Roberts  i:  Lanam,  92  Ind.  380.  See 
also  Ryerss  v.  Wheeler,  25  Wend.  (N.  Y.) 
434,  37  Am.  Dec.  243.  And  compare  Leeper 
V.  Neagle,  94  N.  C.  338. 

89.  Damages  recoverable  see  infra,  IX. 
Costs  recoverable  see  infra,  VIII,  I. 


90.  Goldsmith  r.  Smith,  21  Fed.  611. 

91.  Colorado. —  Roche  r.  Campbell,  4  Colo. 
254. 

Connecticut. — Hillhouse  v.  Mix,  1  Root  246, 

1  Am.  Dec.  41. 

Illinois. —  Kleiner  r.  Bowen,  166  111.  537,46 
N.  E.  1087;  Pardee  r.  Lindley,  31  111.  174,  83 
Am.  Dec.  219. 

Kansas. —  Everett  r.  Lusk,  19  Kan.  195. 

Kentucky. — Dickerson  r.  Tabot,  14  B.  Mon. 
60;  Scott  v.  Bealle,  1  A.  K.  Marsh.  69; 
Bowles  V.  Sharp,  4  Bibb  550 ;  Davis  v.  White- 
sides,  1  Bibb  510. 

Maryland. —  Magruder  r.  Peter,  4  Gill  &  J. 
323;  Carroll  r.  Norwood,  5  Harr.  &  J.  155. 

Michigan. —  Moran  r.  Lezotte,  54  Mich.  83, 

19  N.  W.  757. 

New  York. —  Kellogg  r.  Kellogg,  6  Barb. 
116;  Vrooman  r.  Weed,  2  Barb.  330;  Barley 
V.  Roosa,  13  N.  Y.  Suppl.  209,  20  N.  Y.  Civ. 
Proc.  113;  Holmes  v.  Seely,  17  Wend.  75; 
Bear  v.  Snyder,  11  Wend.  592. 

North  Carolina. —  Lenoir  v.  South,  32  N.  C. 
237;  Huggins  r.  Ketchum,  20  N.  C.  550; 
Bowden  r.  Evans,  3  N.  C.  222. 

Ohio.— Treon  v.  Emerick,  6  Ohio  391. 

Vermont. —  Chapin  v.  Scott,  N.  Chipm.  33. 

United  States. —  McArthur  v.  Porter,  6  Pet. 
205,  8  L.  ed.  371;  Oscamp  v.  Crystal  River 
Min.  Co.,  58  Fed.  293,  7  C.  C.  A.  233 ;  Morgan 
i\  Eggers,  20  Fed.  626;  Patton  v.  Cooper,  18 
Fed.  Cas.  No.  10,834,  Brunn.  Col.  Cas.  193, 
Cooke  (Tenn.)  133. 

England. —  Denn  v.  Purivs,  1  Burr.  326; 
Doe  V.  Lewis,  2  D.  &  L.  667,  14  L.  J.  Exch. 
198,  13  M.  &  W.  241;  Alcock  r.  Wilshaw,  2 
E.  &  E.  633,  6  Jur.  N.  S.  628,  29  L.  J.  Q.  B. 
143,  2  L.  T.  Rep.  N.  S.  55,  105  E.  C.  L.  633; 
Doe  V.  Wilson,  2  Stark.  477,  20  Rev.  Rep. 
724,  3  E.  C.  L.  495.    See  also  Rowe  v.  Power, 

2  B.  &  P.  N.  R.  2;  Doe  v.  King,  6  Exch.  791, 

20  L.  J.  Exch.  301. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  373. 

Amendment  of  claim  may  be  necessary  in 
order  to  recover  less.  Deininger  v.  McConnel, 
41  111.  227.  But  see  contra,  Vrooman  v.  Weed, 
2  Barb.  (N.  Y.)  330;  Barley  v.  Roosa,  13 
N.  Y.  Suppl.  209,  20  N.  Y.  Civ.  Proc.  113. 

Defendant  cannot  complain  that  judgment 
is  given  plaintiff  for  less  land  than  he  is 
entitled  to.  Crawford  i\  Aherns,  103  Mo.  88, 
15  S.  W.  341. 

If  there  are  several  demises  of  separate 
tracts  laid  in  different  counts  judgment  may 
be  taken  on  tlie  count  proved.  Fite  r.  Doe, 
1  Blackf.   (Ind.)   127.    See  also  Bronson  r. 
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claimed  ;  or  lie  may  obtain  judgment  for  a  smaller  undivided  part  tlian  tliat 
for  wliicli  lie  declares.^^ 

e.  Conditional  Judgment.'^*  It  is  determined  that  a  judgment  may  be  rendered 
in  ejectment  subject  to  its  being  released  and  vacated  upon  the  performance  of 
certain  conditions ;  or  that  it  may  be  adjudged  that  the  title  shall  vest  upon  the 
doing  of  specified  acts.^" 

d.  As  to  Co-Plaintiffs  or  Co-Defendants.  The  rule  is  tliat  one  of  several 
joint  plaintiffs  cannot  recover  alone. ^'    But  recovery  may  be  liad  by  or  against 


Paynter,  20  N.  C.  527 ;  Godfrey  c.  Cartwright. 
15  N.  C.  487. 

Rule  applies  as  well  to  the  quantity  of  the 
interest  as  to  the  extent  of  the  premises. 
Bear  f.  Snyder,  11  Wend.  (N.  Y.)  592. 

Where  plaintiff  proves  title  to  possession 
of  any  part  of  the  premises  sued  for  he 
must  recover,  and  the  court  will  not  go  into 
the  question  of  boundary  in  order  to  deter- 
mine the  precise  quantity  of  land  to  Avhich 
he  is  entitled.     Doe  x.  Curtis,    (Mich.  T.) 

4  Vict.;  McNab  r.  Stewart,  15  U.  C.  C.  P. 
189;  Doe  v.  Ramsay,  7  U.  C.  Q.  B.  446.  But 
see  McBride  v.  Lee,  16  U.  C.  C.  P.  315. 

^2,.  Alabama. —  Jones  f.  Walker,  47  Ala. 
175;  Baker  x.  Chastang,  18  Ala.  417. 

Illinois. —  Almond  v.  Bonnell,  76  111.  536. 

Indiana. —  Doe  v.  Abernathy,  7  Blackf .  442. 

Kentucky. —  W^ard  v.  Harrison,  3  Bibb  304. 

Maryland. —  Matthews  v.  Turner,  64  Md. 
109,  21  Atl.  224.  Compare  Benson  r.  Mus- 
seter,  7  Harr.  &  J.  208 ;  Carroll  r.  Norwood, 

5  Harr.  &  J.  155. 

Missouri. —  Gray  r.  Givens,  26  Mo.  291. 

New  York. —  V rooman  r.  Weed,  2  Barb. 
330;  Ryerss  v.  Wheeler,  25  Wend.  434,  37 
Am.  Dec.  243;  Van  Alstyne  r.  Spraker,  13 
Wend.  578 ;  Harrison  r.  Stevens,  12  Wend. 
170.  See  also  Jackson  v.  Van  Bergen,  1  Johns. 
Cas.  101. 

Virginia. —  Callis  v.  Kemp,  11  Graft.  78. 

England. —  Doe  v.  Wippel,  1  Esp.  360. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  373. 

Contra.— Todd  v.  Kauffman,  19  D.  C.  304 
(but  qualified  as  to  recovery  of  lesser  undi- 
vided interest  than  that  claimed)  ;  Hardin 
V.  Kirk,  49  HI.  153,  95  Am.  Dec.  581 ;  Clark  f. 
Thompson,  47  HI.  25,  95  Am.  Dec.  457; 
Murphy  v.  Orr,  32  111.  489;  Rupert  v.  Mark, 
15  111.  540;  Riehl  v.  Bingenheimer,  28  Wis. 
84;  Bresee  v.  Stiles.  22  Wis.  120;  Allie  v. 
Schmitz,  17  Wis.  169. 

Amendment  is  necessary  to  recover  undi- 
vided part  under  claim  for  the  whole.  Smith 
V.  Long.  3  N.  Y.  Civ.  Proc.  396,  12  Abb. 
N.  Cas.  (N.  Y.)  113.    But  see  supra,  note  91. 

Plaintiff  was  held  entitled  to  recover  two 
undivided  third  parts.  It  was  urged  that 
plaintiff  being  held  so  entitled  the  postea 
should  be  awarded  to  him  generally,  but  held 
not.  Lyster  v.  Ramage,  26  U.  C.  Q.  B.  233. 
See  McBride  v.  Lee,  16  U.  C.  C.  P.  315;  Mc- 
Nab V.  Stewart,  15  U.  C.  C.  P.  189.  But 
where  defendant  defended  for  the  whole,  giv- 
ing no  notice  of  defense  as  tenant  in  common, 
under  the  Ejectment  Act,  and  the  evidence 
showed  that  she  was  entitled  to  an  undivided 
moiety,  it  was  held  that  defendant  not  hav- 
ing limited  her  defense  the  plaintiff  was  en- 
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titled  to  the  postea.  Leech  v.  Leech,  24  U.  C. 
Q.  B.  321. 

Where  entire  premises  are  demanded  and 
homestead  interest  is  found  to  exist  there  can 
be  no  judgment  for  the  excess  over  the  home- 
stead. That  interest  can  only  be  severed  in 
the  statutory  method.  Canfield  v.  Hard,  58 
Vt.  217,  2  Atl.  136. 

93.  California. —  Halsey  v.  Martin,  22  Cal. 
645. 

District  of  Columbia. —  Todd  v.  Kauflfman, 
19  D.  C.  304. 

Kentucky.—  Gist  r.  Robinet,  3  Bibb  2 ;  Todd 
r.  McGee,  2  Bibb  350. 

New  York. —  Truax  r.  Thorn,  2  Barb.  156; 
Van  Alstyne  v.  Spraker,  13  Wend.  578.  See 
also  Hinman  v.  Booth,  21  Wend.  267. 

Vermont. —  Casey  v.  Casey,  35  Vt.  518. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  373. 

Contra.— Lyon  v.  Kain,  36  111.  362;  Allie 
V.  Schmitz,  17  Wis.  169. 

If  a  certain  fraction  is  claimed  a  lesser 
fraction  may  be  recovered,  as  where  an  un- 
divided ninth  part  is  claimed  and  title  to 
one-eighteenth  part  is  proved.  Bowden  r. 
Evans,  3  N.  C.  222. 

If  plaintiff  claims  an  undivided  share  of  a 
specified  quantity  of  acres  he  may  recover 
such  share  in  a  less  quantity.  But  if  he 
claims  an  undivided  half,  he  cannot  recover 
an  undivided  third,  fourth,  or  the  whole,  nor 
if  he  claim  the  whole  can  he  recover  an  un- 
divided half,  third,  or  fourth  of  the  premises. 
Holmes  v.  Seely,  17  Wend.  (N.  Y.)  75. 

94.  Conditional  judgment  in  equitable 
ejectment  see  infra,  XI,  I. 

95.  Stevenson  r.  Scott,  188  Pa.  St.  234,  41 
Atl.  533.  See  also  Knox  v.  Easton,  38  Ala. 
345. 

Expiration  of  time  for  performance. —  But 

Avhere  the  condition  allowed  in  effect  a  re- 
demption from  the  execution  sale  under  which 
plaintiff  claimed,  and  the  time  for  redemp- 
tion had  expired,  it  was  decided  that  the 
judgment  could  not  be  sustained.  Coolbough 
V.  Roemer,  30  Minn.  424,  15  N.  W.  869. 

96.  Chouteau  Land,  etc.,  Co.  v.  Chrisman, 
172  Mo.  610,  72  S.  W.  1062.  See  also  Ward 
i\  Matthews,  73  Cal.  13,  14  Pac.  604. 

97.  Gates  v.  Beckworth,  112  Ala.  356,  20 
So.  399. 

But  where  coheirs  sue,  and  one  of  them  is 
barred  and  the  other  is  not,  judgment  may 
be  rendered  against  the  one  barred  and  in 
favor  of  the  one  not  barred.  Pendergrast  r. 
Gullatt,  10  Ga.  218. 

If  the  jury  find  in  favor  of  plaintiffs  named 
in  one  count,  but  fail  to  find  as  to  other  plain- 
tiffs, these  may  confess  in  favor  of  defend- 
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one  or  more  co-defendants.^^  And  judgment  may  be  rendered  against  that  one 
only  of  the  co-defendants  who  is  in  possession.^^ 

e.  As  to  Cotenant  or  Tenant  in  Common.  A  tenant  in  common  may  recover 
to  tlie  extent  of  his  interest  and  have  judgment  to  be  let  into  possession  v^ith 
defendant  to  the  extent  of  tlie  interest  shown. ^  And  where  some  of  a  number  of 
tenants  in  common  bring  action  against  one  in  possession  without  right,  they  can 
have  judgment  only  for  their  respective  shares.^ 

f.  Growing"  Crops.  Since  growing  crops,  as  between  the  successful  plaintiff 
and  the  evicted  defendant,  belong  to  the  realty,^  plaintiff  who  recovers  the  land  is 
entitled  thereto.^  He  is  also  entitled  to  the  crops  growing  or  cut,^  or  partly  cut 
and  partly  uncut,  where  they  were  planted  after  the  action  was  commenced;^ 
and  crops  planted  after  judgment  and  growing  when  plaintiff  takes  possession 
after  affirmance  of  the  judgment  belong  to  liim.'^  The  recovery  of  crops  has, 
however,  been  held  to  rest  upon  the  fact  whether  or  not  rent  for  that  year  has 
been  recovered  as  mesne  profits.  If  it  has  been  recovered  the  crops  belong  to 
the  tenant;  if  not,  plaintiff  is  entitled  to  the  growing  crops  as  against  defendant.^ 

4.  Construction,  Operation,  and  Effect.^  A  judgment  in  ejectment  is  a 
recovery  of  possession  without  prejudice  to  the  title.^^  A  judgment  for  plaintiff 
raises  the  presumption  that  defendant  was  shown  to  be  in  possession  at  the  time 


ants,  and  thereupon  judgment  may  be  ren- 
dered in  their  favor  against  the  latter  plain- 
tiffs.   Strader  v.  Goff,  6  W.  Va.  257. 

So  if  one  plaintiff  holds  the  legal  title  in 
his  own  right  and  as  trustee  of  his  co- 
plaintiffs  he  is  entitled  to  recover  the  entire 
property.    Adler  f.  Sewell,  29  Ind.  598. 

98.  Gordon  r.  Sizer,  39  Miss.  805;  Hum.- 
phries  v.  Huffman,  33  Ohio  St.  395.  See  also 
Marr  r.  Mcintosh,  21  Mo.  541. 

Where  defendant's  lessee,  the  actual  occu- 
pant, has  not  been  joined,  as  required  by 
statute,  the  court  cannot  so  far  adjudicate 
his  rights  as  to  give  plaintiff  judgment  sub- 
ject to  defendant's  easement.  Roby  f.  New 
York  Cent.,  etc.,  R.  Co.,  142  N.  Y.  176,  36 
N.  E.  1053  Ireversxng  65  Hun  532,  20  N.  Y. 
Suppl.  551]. 

99.  Burke  v.  Table  Mountain  Water  Co.,  12 
Cal.  403. 

1.  Lenoir  x.  Valley  River  Min.  Co.,  113 
N.  C.  513,  18  S.  E.  73;  Allen  v.  Salinger,  103 
N.  C.  14,  8  S.  E.  913.  See  also  Gatton  v. 
Tolley,  22  Kan.  678;  Overcash  r.  Kitchie,  89 
N.  C.  384;  Holdfast  v.  Shepard,  28  N.  C.  361; 
Evart^  V.  Dunton,  Brayt.  (Vt.)  70. 

A  tenant  in  common  can  only  recover 
against  a  stranger  to  the  extent  of  his  title. 
So  held  in  Kirk  v.  Bowling,  20  Nebr.  260,  29 
N.  W.  928.  See  also  Johnson  r.  Hardy,  43 
Nebr.  368,  61  N.  W.  624,  47  Am.  St.  Rep. 
765  [overruling  Crook  v.  Vandervoort,  13 
Nebr.  505,  14  N.  W.  470]. 

In  a  suit  by  one  tenant  in  common  against 
his  cotenant  for  an  undivided  moiety  plain- 
tiff may  be  awarded  one  moiety  by  default, 
and  defendant  be  entitled  to  judgment  as  to 
the  other  moiety.  Jackson  v.  Lyons,  18  Johns. 
(N.  Y.)  398. 

2.  Wilson  r.  Chandler,  60  Ga.  129. 

If  tenants  in  common  demand  an  entirety 
and  prove  a  right  to  a  moiety  they  will  re- 
cover according  to  the  right  which  they  prove 
and  the  judgment  will  be  to  put  them  into 
possession  without  putting  out  him  who  is 
rightfully  in  in  virtue  of  his  interest.  Hill- 


house  r.  Mix,  1  Root  (Conn.)  246,  1  Am. 
Dec.  41;  Oscamp  v.  Crystal  River  Min.  Co., 
58  Fed.  293,  7  C.  C.  A.  233. 

3.  Huerstal  v.  Muir,  64  Cal.  450,  2  Pac. 
33;  McGinniss  r.  Fernandez,  135  111.  69,  26 
N.  E.  109,  25  Am.  St.  Rep.  347;  Altes  v. 
Hinckler,  36  111.  275,  85  Am.  Dec.  407;  Hus- 
ton V.  Skaggs,  7  Ky.  L.  Rep.  592. 

4.  Davis  V.  Callahan,  66  Mo.  App.  168. 
See  also  Carlisle  v.  Killebrew,  89  Ala.  329,  6 
So.  756,  6  L.  R.  A.  617. 

Defendant  must  make  proof  of  fact  that 
he  has  crops  planted  and  growing  upon  the 
land  in  order  to  obtain  the  benefit  of  retain- 
ing the  lands,  where  there  is  a  verdict  in 
favor  of  plaintiff,  and  when  the  case  is  tried 
upon  an  agreed  statement  of  facts  which  con- 
tains no  recital  as  to  growing  crop^  the  sug- 
gestion thereof  comes  too  late  if  made  just 
before  judgment  is  rendered.  Burrows  v. 
Pickens,  129  Ala.  648,  29  So.  694. 

5.  McCaslin  v.  State,  99  Ind.  428. 

6.  McLean  r.  Bovee,  24  Wis.  295,  1  Am. 
Rep.  185. 

7.  Cox  v.  Hamilton,  69  N.  C.  30. 

8.  Craig  v.  Watson,  68  Ga.  114;  Gardner 
V.  Kersey,  39  Ga.  664,  99  Am.  Dec.  484. 

9.  Conclusiveness  of  judgment  in  ejectment 

see  JlIDGMENT.S. 

10.  California. —  Mahoney  v.  Middleton,  41 
Cal.  41,  also  holding  that  it  neither  directly 
nor  indirectly  transfers  the  title. 

Illinois. —  Coleman  v.  Doe,  3  111.  251. 

Neiv  York. —  Jackson  v.  Wilson,  3  Johns. 
Cas.  295,  judgment  by  default. 

Rhode  Island. —  Barber  v.  James,  21  R.  I. 
279,  43  Atl.  101,  holding  that  if  the  declara- 
tion does  not  set  forth  plaintiff's  title,  a 
judgment  for  him  determines  no  question  of 
title  but  merely  gives  him  possession. 

Virginia. —  Chapman  r.  Armistead,  4  Munf. 
382. 

England. —  Doe  v.  Horde,  Cowp.  689. 
See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  379. 
A  judgment  against  an  agent  of  the  gov- 
ernment negatives  all  presumptions  of  privity 
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of  the  commencement  of  the  action  ;  relates  back,  with  relation  to  the  trespass,, 
to  the  day  of  the  demise  ;  and  if  it  awards  possession  of  the  premises  impliedly 
adjudges  tliat  plaintiff  is  the  owner  in  fee  thereof. A  judgment  may  also  be  in 
the  nature  of  a  decree  for  specific  performance  and  pass  the  title  as  effectually  as 
if  done  by  the  mutual  consent  of  the  parties.^* 

F.  Execution  and  Enforcement  of  Judg'ment  —  l.  Right  of  Entry,  or  to 
Possession  and  Writ  Therefor  —  a.  In  General.  A  successful  claimant  has  a 
right  of  entry  independent  of  process,  even  though  the  case  is  within  the  occu- 
pant laws  or  possession  has  been  given  under  a  writ  of  habere  facias  and  afterward 
the  premises  are  restored  to  defendant.^^  A  writ  of  possession  is  also  unnecessary 
where  defendant  quits  possession  or  has  had  only  technical  possession  ;  ^"^  nor  will 
the  writ  be  issued  where  defendant  has  disclaimed  title ;  or  where  plaintiff  who 
recovers  has  accepted  defendant  for  tenant.^^  But  the  fact  that  defendant  has  a 
statutory  right  to  a  new  trial  does  not  militate  against  plaintiff's  right  to  such  a 
writ.^  The  court  may,  however,  refuse  to  put  plaintiff  in  possession  pending 
appeal,  where  defendant  has  made  improvements  for  which  he  might  have  a 
claim.^^  And  the  right  to  such  a  writ  may  be  kept  in  abeyance  and  made  condi- 
tional by  stipulation  between  the  parties  or  the  issuance  of  the  writ  may 
depend  upon  the  doing  of  certain  acts  as  prerequisites."^^  Execution  may  also- 
issue  after  the  death  of  plaintiff^  or  of  his  lessor,^^  ojr  after  the  death  of  defendant ; 


of  contract  in  the  nature  of  an  implied  lease 
between  the  owner  and  the  government.  Lang- 
ford  v.  U.  S.,  12  Ct.  CI.  338. 

A  judgment  in  the  singular  on  two  de- 
mises, one  valid  the  other  void,  will  be  con- 
sidered as  on  the  valid  demise.  Cox  v.  Lacey, 
3  Litt.  (Ky.)  334. 

Unless  the  possession  be  changed  by  cer- 
tiorari, or  execution  of  writ  of  possession,  the 
judgment  does  not  change  the  possession,  nor 
preclude  relying  on  the  statute  of  limitations. 
Batterton  v.  Chiles,  12  B.  Mon.  (Ky.)  348, 
54  Am.  Dec.  539. 

11.  Tubbs  V.  Ghirardelli,  45  Cal.  231. 

12.  Foster  v,  Foster,  10  U.  C.  Q.  B.  607. 

13.  Bell  V.  Peterson,  105  Wis.  607,  81  N.  W. 
279. 

A  judgment  that  defendants  had  no  right 
of  possession  is  equivalent  to  a  judgment  that 
they  had  no  title,  although  it  does  not  state 
the  character  of  the  title.  Mace  v.  Mace,  24 
N.  Y.  App.  Div.  291,  48  N.  Y.  Suppl.  831. 

14.  Smith  V.  Frankfort,  etc.,  R.  Co.,  72 
S.  W.  1088,  24  Ky.  L.  Rep.  2040. 

15.  Executions  generally  see  Executions. 

16.  Tribble  v.  Frame,  5  Litt.  (Ky.)  187. 

After  verdict  and  judgment,  where  the  land- 
lord defends,  execution  may  be  issued  against 
him  without  any  further  order  of  the  court. 
Doe  V.  Bennett,  4  B.  &  C.  897,  7  D.  &  R.  61, 
10  E.  C.  L.  849. 

17.  Craft  V.  Yeaney,  66  Pa.  St.  210. 

■  Where  defendant,  a  tenant  in  common, 
gives  a  deed  of  the  premises  to  plaintiff  it  is 
such  an  ouster  as  to  terminate  the  tenancy 
and  an  actual  execution  of  the  writ  becomes 
unnecessary.  Vasquez  v.  Ewing,  24  Mo.  31, 
66  Am.  Dec.  694. 

18.  Jordan  v.  Burke,  4  L.  T.  N.  S.  (Pa.) 
123. 

But  on  defendant's  disclaimer  of  part  of 

the  premises,  plaintiff's  lessor  may  take  out 
a  writ  of  possession  for  the  part  disclaimed 
before  trial  as  to  the  rest.  Squires  v.  Riggs, 
3  N.  C.  150. 


19.  Fisher  v.  Johnston,  25  U.  C.  Q.  B.  616. 

20.  Dawson  v.  Chippewa  Cir.  Judge,  127 
Mich.  328,  86  N.  W.  801. 

21.  Strabala  r.  Lewis,  80  Iowa  510,  45 
N.  W.  871. 

Right  affected  by  improvements  or  crops. — 
Where  the  law  so  provides,  claimant  in  pos- 
session who  has  been  adjudged  not  to  be  the 
owner  may,  in  an  action  to  recover  for  the 
improvements,  retain  possession  until  the 
latter  proceeding  is  determined.  Webster 
City,  etc.,  R.  Co.  v.  Newson,  70  Iowa  355,  30 
N.  W.  738.  And  although  the  successful 
claimant,  under  the  occupying  claimant  law, 
is  entitled  to  a  writ  of  possession  where  he 
pays  into  court  the  amount  reported  against 
him,  yet  defendant  cannot  be  evicted  until 
he  has  had  an  opportunity  to  gather  growing 
crops,  where  improvements  were  made  by 
himself.  Frame  v.  Smith,  5  Litt.  (Ky.)  305. 
If  defendant,  after  commissioners  are  ap- 
pointed under  the  occupant  laws,  fails  to 
cause  them  to  act  and  report,  plaintiff  may 
have  an  order  for  a  writ  of  possession.  Bod- 
ley  V.  Hord,  7  T.  B.  Mon.  (Ky.)  321. 

22.  Gillespie  v.  Rout,  39  111.  247. 

On  non-performance  of  certain  stipulations 
execution  may  properly  issue.  Doe  r.  Roe, 
5  N.  Brunsw.  511. 

23.  Howard  v.  Murray,  203  Pa.  St.  464,  53 
Atl.  342,  holding  that  if  plaintiffs  are  en- 
titled to  possession  under  a  deed  conditioned 
to  make  certain  payments  to  designated  per- 
sons no  habere  facias  will  issue  until  plain- 
tiffs pay  into  court  to  those  legally  entitled 
to  receive  the  same  the  amount  contracted  to 
be  paid. 

24.  Weaver  v.  Wible,  72  Pa.  St.  469. 

Where  one  of  two  plaintiffs  dies  after  judg- 
ment, execution  may  issue  without  scire 
facias,  but  must  be  in  joint  names  of  both 
plaintiffs.  Howell«'^«>;  Eldndge,  21  Wend. 
(N.  Y.)  678.  K» 

25.  Penn  v.  Klyne^  19  Fed.  Cas.  No.  10,936, 
Pet.  C.  C.  446. 
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but  there  should  be  a  revivor  of  the  judgment or  a  suggestion  of  the  death.'^'' 
A  purchaser  may  also  be  authorized  to  control  the  judgment  and  revive  it  in  the 
name  of  the  executor  of  plaintiff,  for  the  purpose  of  gaining  possession.^^  Again^ 
a  transferee  of  plaintiff,  after  judgment,  may  become  invested  with  the  legal  right 
of  entry  and  take  possession.^^  If  plaintiff  has  recovered  his  term  in  the  undivided 
share  of  one  tenant  in  common,  the  lessors  must  at  their  peril  take  out  a  writ  of 
possession  only  for  the  land  of  which  they  have  title.^" 

b.  Notice  or  Taxation  of  Costs.  It  is  not  a  prerequisite  to  the  issuance  of  a 
writ  of  possession  that  a  notice  thereof  should  be  filed  or  that  costs  be  taxed, 
where  tlie  statute  as  to  costs  is  permissive  and  implies  a  right  to  take  separate 
writs.^^ 

e.  Alias  Writ.  Although  it  is  determined  that  after  execution,  by  putting 
plaintiff  in  possession,  and  return  of  a  writ  of  possession,  an  alias  writ  is  not  gen- 
erally issuable,^^  especially  where  plaintiff  is  turned  out  by  a  stranger  nevertiie- 
less  it  has  been  held  that  such  an  alias  writ  may  issue  in  certain  cases.^'^  And  on  the 
hearing  for  the  issuance  of  such  alias  writ,  and  as  bearing  on  the  question  whether 


Where  defendants  are  part  of  heirs  of  a 
lessor  the  proceedings  under  judgment  and 
execution  should  be  modified  by  not  putting 
defendant  out  of  possession  but  by  putting 
in  the  other  heirs  with  them.  Wilson  v. 
Hall,  35  N.  C.  489. 

26.  State  r.  Michaels,  8  Blackf.  (Ind.) 
436. 

27.  Where  without  a  suggestion  of  the 
death  of  one  of  the  terre-tenants  the  writ 
stated  that  the  judgment  was  against  two 
defendants  and  proceeded  against  the  other 
terre-tenant  only,  advantage  may  be  taken 
of  the  defect.  Nesbit  v.  Manro,  11  Gill  &  J. 
(Md.)  261. 

28.  Ball  V.  Lively,  4  Dana  (Ky.)  369. 

29.  Tribble  v.  Frame,  5  Litt.  (Ky.)  187. 

30.  Godfrey  v.  Cartwright,  15  N.  C.  487. 
But  the  lessor  ought  not  to  take  possession 

under  a  judgment  against  the  casual  ejector 
while  an  issue  with  one  of  the  tenants  in 
joint  possession  is  undetermined,  even  though 
there  has  been  a  default  of  appearance  by  the 
other  tenant.  Doe  r.  Esterbrooks,  3  N. 
Brunsw.  119. 

31.  Dawson  v.  Chippewa  Cir.  Judge,  127 
Mich.  328,  86  N.  W.  801.  But  see  Beasley  v. 
Chapman,  6  L.  R.  Ir.  393. 

Motion  for  leave  to  issue  execution  on  a 
judgment  of  reentry  need  only  be  served  on 
defendant  in  the  action,  under  N.  Y.  Code 
Civ.  Proc.  §  1378.  Shultes  v.  Sickles,  70 
Hun  (N.  Y.)  479,  24  N.  Y.  Suppl.  145. 

32.  Rousset  r.  Reay,  (Cal.  1893)  31  Pac. 
900,  32  Pac.  171;  Gresham  v.  Thum,  3  Mete. 
(Ky.)  287,  77  Am.  Dec.  174;  Hinton  v.  Mc- 
Neil, 5  Ohio  509,  24  Am.  Dec.  315.  See  also 
Weatherhead  r.  Cunningham,  4  Dana  (Ky.) 
78;  Fowler  t\  Currie,  2  Dana  (Ky.)  52,  26 
Am.  Dec.  436;  Dent  v.  Simmons,  7  J.  J. 
Marsh.  (Ky.)  42. 

But  to  prevent  the  issuance  of  an  alias  writ 
the  delivery  of  possession  must  be  effectual 
and  not  merely  formal,  and  if  plaintiff  be 
put  into  possession  under  circumstances 
plainly  intimating  that  such  possession  is 
but  formal  and  momentary,  and  he  is  accord- 
ingly ousted  again,  such  putting  into  pos- 
session is  insufficient  and  an  alias  writ  may 


issue  immediately.  Gresham  v.  Thum,  3 
Mete.  (Ky.)  287,  77  Am.  Dec.  174. 

Where  lapse  of  time  after  reentry  is  suffi- 
cient to  create  title  by  adverse  possession, 
motion  for  alias  writ  should  not  be  enter- 
tained. Rousset  r.  Reay,  (Cal.  1893)  31 
Pac.  900,  32  Pac.  171. 

33.  U.  S.  V.  Slaymaker,  27  Fed.  Cas.  No. 
16,313,  4  Wash.  169. 

One  who  is  not  a  party  to  the  suit,  although 
the  writ  of  possession  is  issued  against  him, 
and  who  reenters  may  show  on  a  motion  for 
an  alias  writ  that  he  was  not  a  member  of 
defendant's  family,  and  that  his  possession 
was  open  and  notorious,  and  that  he  was 
owner  of  the  premises  and  was  not  a  party 
to  the  ejectment  suit.  Rousset  v.  Reay,  (CaL 
1893)  31  Pac.  900,  32  Pac.  171. 

34.  As  where  defendant  again  enters  by 
force  and  dispossesses  plaintiff  (Griffeth  r. 
Dobson,  3  Penr.  &  W.  (Pa.)  228;  U.  S.  r. 
Slaymaker,  27  Fed.  Cas.  No.  16,313,  4  Wash. 
169.  See  also  Doe  v.  Roe,  2  Dowl.  P.  C.  N.  S. 
407,  7  Jur.  352;  Stacpole  v.  Walsh,  L.  R.  6 
Ir.  444.  But  see  Doe  v.  Roe,  1  Taunt.  55; 
Wilson  f.  Chanton,  6  L.  T.  Rep.  N.  S.  255, 
10  Wkly.  Rep.  465)  ;  where,  although  the 
return-day  of  the  writ  has  not  arrived,  plain- 
tiff is  dispossessed  by  a  person  claiming  un- 
der defendant's  title  (Jackson  v.  Hawley,  11 
Wend.  (N.  Y.)  182;  Van  Rensselaer  v.  Wit- 
beck,  2  Lans.  (N.  Y.)  498)  ;  where  the  per- 
son against  whom  the  writ  is  to  run  is  guilty 
of  contempt  (Rousset  i'.  Reay,  (Cal.  1893) 
31  Pac.  900,  32  Pac.  171)  ;  where,  although 
the  title  under  which  defendant  claims  has 
been  acquired  by  him  since  judgment  ren- 
dered, the  statute  permits  such  writs  to  be 
awarded  within  a  limited  time  (Philadelphia 
V.  Hood,  3  Pa.  Super.  Ct.  373)  ;  and  where 
there  is  not  a  compliance  with  a  mandatory 
statutory  requirement  for  service  a  certain 
number  of  days  before  the  return  of  a  rule 
to  show  cause  (Chambers  r.  Jones,  1  Pennew. 
(Del.)  209,  39  Atl.  1098). 

Notice  to  party  to  whom  alias  writ  is  di- 
rected should  be  given.  White  v.  Robinson, 
3  Pennyp.  (Pa.)  222. 

Grounds  of  restitution  see  infra,  VIII,  H,  2. 
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defendant  had  reentered  into  possession  of  any  of  plaintiff's  land  as  described  in 
the  judgment  evidence  of  a  resurvev,  made  after  the  trial  l)y  the  surveyor  who 
testified  on  the  trial,  is  not  iniproper,^^ 

2.  Form  and  Requisites.^^  The  vrrit  should  pursue  the  judgment,^^  and  if  the 
land  is  designated  and  described  so  that  upon  the  face  of  the  writ  it  is  possible  of 
identification  by  the  sheriff,  it  is  not  void  for  uncertainty;^^  but  if  the  writ^^  or 
both  the  writ  and  judgment  are  insufficient  to  show  the  location  and  extent  of 
the  premises  it  cannot  be  executed.^  And  the  writ  should  be  issued  in  the  name 
-of  plaintiff  in  the  original  judgment  even  after  conveyance  to  a  third  person  of 
the  land  recovered .^^ 

3.  Time  of  Issuance.  A  writ  of  possession  may  issue  forthwith,'^^  or  within  a 
year  and  a  day  after  judgment,^^  but  not  thereafter,^^  although  this  rule  does  not 
apply  when  abrogated  by  statute.^^  But  plaintiff  cannot  have  a  writ  after  the 
expiration  of  the  demise  laid.^^ 

4.  Persons  Subject  to  Ouster.  It  is  the  duty  of  the  sheriff  to  oust  the  person 
against  whom  the  judgment  was  rendered  on  which  the  writ  of  possession  was 
issued ;  and  it  may  be  broadly  stated  that  such  ofiicer  is  bound  to  put  plain- 
tiff in  full,  actual,  and  complete  possession,  removing  defendant  as  well  as  all  other 
persons  from  the  premises.^^    This  rule  includes  persons  claiming  under  defendant,'^^ 


35.  Dutra  t.  Pereira,  135  Cal.  320,  67  Pac. 
281. 

36.  Forms  of  habere  facias  possessionem 

see  Adams  Ejectm.  364  et  seq. 

Forms  of  writ  of  possession  see  Adams 
Ejectm.  497  et  seq. 

37.  Williams  v.  Kelso,  7  La.  406. 
Execution  is  irregular  when  issued  on  a 

judgment  for  an  undivided  interest  but  di- 
rects the  sheriff  to  put  plaintiff  in  possession 
of  the  whole  premises.  Skinner  v.  Hannan, 
81  Hun  (N.  Y.)  376,  30  N.  Y.  Suppl.  987. 
It  is  also  irregular  to  issue  a  joint  habere 
facias  upon  separate  judgment,  Lowry  v. 
Jenkins,  3  Bibb  (Ky.)  314. 

38.  Lawrence  v.  Davidson,  44  Cal.  177. 
Quantity  of  the  land  is  not  an  essential 

part  of  the  description  in  the  M^rit  where  it 
is  otherwise  sufficiently  described.  Griffeth 
V.  Dobson,  3  Penr.  &  W.  (Pa.)  228. 

39.  Fenwick  v.  Floyd,  1  Harr.  &  G.  (Md.) 
172. 

40.  Williams  v.  Kelso,  7  La.  406. 

So  if  it  is  impossible,  taking  the  verdict  as 
a  whole,  to  ascertain  what  land  is  covered, 
such  verdict  finding  for  a  portion  only  of  the 
land,  no  writ  of  possession  should  issue. 
Hicks  V.  Brinson,  100  Ga.  595,  28  S.  E.  380. 

41.  Penn  v.  Klyne,  19  Fed.  Gas.  No.  10,936, 
Pet.  C.  C.  446. 

42.  Bourguignon  v.  Boudousquie,  7  Mart. 
(La.)  156,  so  held  even  though  the  question 
of  damages  is  left  open. 

43.  Berry  v.  Triplett,  2  A.  K.  Marsh.  (Ky.) 
61. 

44.  Hess  V.  Sims,  1  Yerg.  (Tenn.)  143, 
holding  that  if  issued  thereafter  it  is  void- 
able and  may  be  quashed. 

In  some  jurisdictions,  however,  it  has  been 
held  that  no  length  of  time  can  deprive  a 
party  of  the  right  to  issue  a  writ  of  posses- 
sion. Riddle  v.  Ratliff,  8  La.  Ann.  106.  See 
also  Shultes  v.  Sickles,  70  Hun  (N.  Y.)  479, 
24  N.  Y.  Suppl.  145  [affirmed  in  147  N.  Y. 
704,  41  N.  E.  574].    But  compare  Van  Rens- 
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selaer  v.  Wright,  56  Hun  (N.  Y.)  39,  8  N.  Y. 
Suppl.  885;  Van  Rensselaer  r.  Shafer,  8 
N.  Y.  Suppl.  888. 

45.  Bowar  v.  Chicago,  West  Div.  R.  Co., 
136  111.  101,  26  N.  E.  702,  12  L.  R.  A.  81 
[distinguishing  Oetgen  v.  Ross,  47  111.  142, 
95  Am.  Dec.  468].  See  also  Wilson  v.  School 
Trustees,  138  111.  285,  27  N.  E.  1103. 

46.  Smith  v.  Hornback,  3  A.  K.  IMarsh. 
(Ky.)  392;  Robertson  v.  Morgan,  2  Bibb 
(Ky.)  148. 

Judgment  must  be  enforced  within  the 
period  laid  in  the  demise  or  right  of  entry 
thereunder  is  lost.  Jackson  v.  Haviland,  13 
Johns.  (N.  Y.)  229. 

47.  State  v.  Staed,  143  Mo.  248,  45  S.  W. 
50  [reversing  64  Mo.  App.  453]. 

48.  Union  Tp.  v.  Bayliss,  40  N.  J.  L.  60; 
Ex  p.  Black,  2  Bailey  (S.  C.)  8.  See  also 
Hall  V.  Dexter,  11  Fed.  Gas.  No.  5,929,  3 
Sawy.  434. 

Defendant  cannot  restrain  execution  of  the 

judgment  by  attorning  to  the  holder  of  the 
paramount  legal  title  and  receiving  posses- 
sion from  him.    Harper  v.  Hill,  35  Miss.  63. 

Persons  in  possession  will  be  turned  out 
where  they  were  served  with  notice  as  ten- 
ants in  possession,  but  refused  to  enter  into 
the  consent  rule  and  judgment  was  entered 
as  to  them  against  the  casual  ejector,  with 
stay  of  execution,  but  execution  is  thereafter 
returned.    Hancock  v.  Fen,  24  N.  J.  L.  544. 

49.  California. —  Huerstal  v.  Muir,  64  Cal. 
450,  2  Pac.  ^3;  Mayne  v.  Jones,  34  Cal.  483. 

Kentucky. —  Long  v.  Morton,  2  A.  K. 
Marsh.  39,  although  not  made  a  party. 

Missouri. —  State  v.  Harrington,  41  Mo. 
App.  439. 

New  Yorfc.— Jackson  v.  Tuttle,  9  Cow.  233, 
stating  also  when  the  rule  should  be  other- 
wise. 

Pennsylvania. —  Hessel  v.  Johnson,  124  Pa. 
St.  233,  16  Atl.  855. 

See  17  Cent.  Dig.  tit.  "  Ejectment,^'  §  390 
et  seq. 


EJECTMENT 


[15  Cye.]  187 


since  the  commencement  of  the  action ;  ^  all  who  enter  pending  the  action,^^ 
although  such  persons  came  in  under  a  third  party,  when  it  is  not  shown 
that  the  latter  entered  before  suit  brought,  or  under  an  adverse  title ;  all  who 
have  acquired  possession  subsequent  to  tiling  of  the  lis  jyende^is,  or  who  had  actual 
notice  of  the  pendency  of  the  action  the  landlord  of  defendant  tenant  per- 
sons claiming  under  the  landlord  of  defendant  defendant's  wife;^*^  an  owner 
of  an  undivided  interest,  notwithstanding  another  undivided  interest  is  owned  by 
his  minor  son  ;  and  a  tliird  person  claiming  to  be  in  possession  in  his  own  right,^^ 
But  the  rule  does  not  generally  include  strangers  to  the  proceeding,^^  unless  they 
are  in  possession  by  collusion;*'^  one  claiming  under  such  stranger  one  as  to 
whom  the  suit  was  dismissed  ;  one  whose  possession  is  distinct  from  that  for 
which  the  action  is  brought  or  one  claiming  under  a  paramount  or  adverse 
paramount  title,^^  without  a  day  in  court. A  recovery  against  one  tenant  in 
common  alone  authorizes  only  a  divestiture  of  his  possession  and  not  that  of  those 
not  sued ;  ^'  nor  can  a  writ  of  restitution  against  such  tenant  be  served  upon  the 
grantee  of  defendant's  cotenant  in  a  deed  executed  pending  litigation  \  ^  nor  can 
one  of  two  persons  in  joint  possession  be  expelled  under  a  writ  of  possession  in 
an  action  by  a  stranger.*''-*    The  sheriff  is  not  clothed  with  any  judicial  power  to 


One  in  possession  under  a  mortgage  fore- 
closure against  defendant  cannot  be  ousted  by 
writ  of  possession  in  defendant's  favor. 
Huntington  f.  Forkson,  7  Hill  (N.  Y.) 
195. 

50.  Fogarty  v.  Sparks,  22  Cal.  142.  See 
also  cases  cited  supra,  note  49. 

One  is  in  privity  with  and  presumed  to 
hold  under  defendant  where  he  enters  the 
premises  pending  ejectment,  and  after  re- 
covery in  a  proceeding  for  writ  of  possession 
against  him  an  answer  alleging  that  he  holds 
under  an  independent  title  is  insufficient. 
Ritchie  r.  Johnson,  50  Ark.  551,  8  S.  W. 
942,  7  Am.  St.  Rep.  118. 

51.  Wallen  v.  Huff,  3  Sneed  (Tenn.)  82,  65 
Am.  Dec.  49;  Hickman  v.  Dale,  7  Yerg. 
(Tenn.)  149. 

52.  Leese  f.  Clark,  29  Cal.  664.  See  also 
Webster  v.  Filley,  43  Kan.  475.  23  Pac.  1080. 

53.  Fogarty  r.  Sparks,  22  Cal.  142. 

One  cannot  rely  upon  failure  to  file  lis  pen- 
dens where  he  obtains  possession  after  entry 
of  final  judgment,  as  the  suit  was  merged  in 
the  judgment  w^hich  became  notice  to  all  the 
world  before  he  obtained  possession.  Wesley 
r.  Tindal,  81  Fed.  612. 

54.  Smith  v.  Gayle,  58  Ala.  600  (although 
not  made  a  defendant)  ;  Rogers  r.  Bell,  53 
Ga.  94  (although  not  a  formal  party).  But 
compare  Oetgen  v.  Ross,  47  111.  142,  95  Am. 
Dec.  468. 

Where  landlord  defends  and  pleads  for  his 
tenant  habere  facias  rightfully  issues  against 
tenant  in  possession.  Grubbs  v.  Pickett,  1 
A.  K.  Marsh.  (Ky.)  253. 

55.  Long  r.  Neville,  29  Cal.  131,  even  with- 
out notice  of  suit. 

56.  Huerstal  v.  Muir,  64  Cal.  450,  2  Pac. 
33.  See  also  Johnson  r.  Fvillerton,  44  Pa. 
St.  466. 

57.  State  v.  Staed,  143  Mo.  248,  45  S.  W. 
50  {reversing  64  Mo.  App.  453]. 

58.  Kelly  v.  Northrop,  159  Pa.  St.  537,  28 
Atl.  364. 

59.  Mayo  r.  Sprout,  45  Cal.  99;  Ford  i\ 
Doyle,  37  Cal.  346 ;  Rogers  r.  Parish,  35  Cal. 


127;  Fogarty  v.  Sparks,  22  Cal.  142;  Kerche- 
val  f.  Ambler,  4  Dana  (Ky. )  166  (rule 
qualified  in  this  case)  ;  Kerclieval  v.  Ambler, 
7  J.  J.  Marsh.  (Ky.)  626,  23  Am.  Dec.  446; 
Georges  v.  Hufschmidt,  44  Mo.  179;  Garrison 
V.  Savignac,  25  Mo.  47,  69  Am.  Dec.  448; 
Oakes  v.  Aldridge,  46  Mo.  App.  11;  Ex  p. 
Reynolds,  1  Cai.  (N.  Y.)  500. 

Execution  may  be  enforced  against  a 
stranger  who  also  claims  to  be  in  possession 
as  a  state  officer.  Weslev  v.  Tindal,  81  Fed. 
612. 

If  two  ejectments,  by  different  plaintiffs 

with  different  titles,  are  brought  against  the 
same  tenants,  and  one  plaintiff  recovers  and 
is  put  in  possession,  and  afterward  the  other 
recovers,  the  latter  cannot  turn  out  the 
former  by  his  habere  facias  but  must  try  his 
right  in  a  new  suit  with  him.  Jones  v. 
Chiles,  2  Dana  (Ky.)  25. 

Where  a  writ  is  actually,  although  illegally, 
issued  to  strangers  after  a  writ  had  been  is- 
sued to  plaintiff,  an  application  for  a  rehear- 
ing filed,  and  a  supersedeas  bond  executed  to 
plaintiff,  they  are  liable  to  plaintiff  on  denial 
of  their  petition  for  rehearing,  as  in  a  com- 
mon-law obligation,  for  all  injuries  sustained 
by  issuance  of  the  writ.  Leech  v.  Karthaus, 
135  Ala.  396.  33  So.  342. 

60.  Wetherbee  v.  Dunn,  36  Cal.  147,  95 
Am.  Dec.  166. 

61.  Krepps  r.  Mitchell,  156  Pa.  St.  320,  27 
Atl.  161.  person  asked  to  intervene  but  was 
refused. 

62.  McLeran  i\  McNamara,  60  Cal.  610. 

63.  Howard  r.  Kennedy,  4  Ala.  592,  39 
Am.  Dec.  307. 

64.  Atkison  v.  Dixon,  89  Mo.  464,  1  S.  W. 
13.  See  also  Raw  r.  Stevenson,  24  Pittsb. 
Leg.  J.  (Pa.)  145. 

65.  Smith  r.  Prettv,  22  Wis.  655. 

66.  Hessel  v.  Fritz^  124  Pa.  St.  229,  16  Atl. 
853. 

67.  Breeding  r.  Tavlor.  6  B.  Mon.  (Ky.) 
62. 

68.  Wattson  r.  Dowling.  26  Cal.  124. 

69.  Stokes  r.  Morrow,  54  Ga.  597. 
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pass  upon  tlie  right  of  parties,  other  tliaii  defendants,  who  are  found  upon  the 
premises.''^ 

5.  Time  of  Execution.  It  has  been  held  that  a  writ  of  possession  cannot  be 
executed  after  the  term  as  laid  in  the  declaration  ''^  or  after  the  return-day.'^ 

6.  Manner  of  Execution.  The  court  will  not  order  the  sheriff  to  execute  a 
writ  of  possession  in  any  particular  inanner,'^^  although  the  plaintiff  should  point 
out  the  premises  to  the  officer,''*  who  should  deliver  possession  according  to  the 
directions  of  the  former  who  takes  possession  at  his  peril.''^  If,  however,  more 
land  is  delivered  than  is  covered  by  the  judgment,  the  delivery  is  good  to  the 
extent  of  the  recovery .'^'^  Another  rule  is  that  there  must  be  some  sufficient  dis- 
possession or  a  notice  given  to  yield  possession.'''  And  plaintiff  may  be  put  in 
possession,  even  thougli  not  all  of  defendant's  goods'*^  or  not  any  of  his  personal 
property  is  removed  ; ''^  or  even  thougli  from  the  character  and  situation  of  the 
premises  it  is  physically  impossible  to  make  an  actual  entry  \  ^  and  tlie  officer  is 
not  prevented  from  delivering  the  actual  possession  of  land  under  water.^^  But 
if  the  interest  of  the  lessors  is  not  tangible  or  visible,  the  delivery  of  possession 
by  the  sheriff  will  be  impossible.^^  If  an  undivided  part  is  recovered,  plaintiff  is  to 
be  put  into  possession  thereof  with  defendant.^^  Again,  if  two  recoveries  are  had 
for  the  same  land,  one  against  a  certain  party  and  the  other  in  favor  of  the  latter 
against  another,  the  sheriff,  holding  both  writs,  should  execute  them  simul- 
taneously, leaving  the  first  party  in  possession  against  both.^* 

7.  Officer's  Return.  Defendant  cannot  call  upon  the  marshal  to  return  a  writ 
of  possession,  although  plaintiff  may  do  so.^^  It  has  been  held  that  the  return  is 
conclusive,  as  between  the  parties,  as  to  the  land  held  by  defendant  when  the 


70.  Hall  f.  Dexter,  11  Fed.  Cas.  No.  5,929, 
3  Sawy.  434.  See  also  Monongahela  Valley 
Camp  Meeting  Assoc.  v.  Patterson,  96  Pa. 
St.  469. 

If  he  finds  other  persons  in  possession  than 
those  named,  and  there  is  a  reasonable  doubt 
whether  or  not  he  has  a  right  to  remove 
them,  he  may  demand  indemnity.  Long  v. 
Neville,  36  Cal.  455,  95  Am.  Dec.  199.  See 
also  Hall  v.  Dexter,  11  Fed.  Cas.  No.  5,929, 

3  Sawy.  434. 

He  is  only  authorized  where  the  statute  so 
limits  him,  to  dispossess  defendant  and  those 
claiming  under  him.  He  can  receive  no 
counter  affidavits  making  any  issue  for  sub- 
sequent trial.    Powell  x>.  Lawson,  49  Ga.  290. 

71.  Chambers  v.  Pleak,  6  Dana  (Ky.)  426, 
32  Am.  Dec.  78. 

72.  U.  S.  V.  Slaymaker,  27  Fed.  Cas.  No. 
16,313,  4  Wash.  169.  But  see  Witbeck  v. 
Van  Rensselaer,  2  Hun  (N.  Y.)  55  [a^rmed 
in  64  N.  Y.  27],  holding  that  it  may  be  exe- 
cuted thereafter,  the  command  to  return  the 
writ  being  merely  directory,  and  if  posses- 
sion is  taken  it  will  be  presumed  that  the 
officer  commenced  to  execute  such  writ  before 
the  return-day. 

73.  Bowie  v.  Brahe,  4  Duer  (N.  Y.)  676, 
2  Abb.  Pr.  (N.  Y.)  161. 

74.  Den  v.  O'Hanlin,  18  N.  J.  L.  127. 

75.  Simpson  v.  Shannon,  5  Litt.  (Ky.)  322. 
Inquiry  as  to  subsequently  acquired  title. — 

It  is  decided  that  where  plaintiff  has  recov- 
ered judgment  and  is  entitled  to  receive  pos- 
session, he  is  not  bound  to  inquire  as  to  a 
subsequently  acquired  title  under  which  de- 
fendant claims  to  hold.  Kercheval  v.  Ambler, 

4  Dana  (Ky.)  166. 

76.  Ball  V.  Doe,  1  Dana  (Ky.)  60. 
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If  the  declaration,  verdict,  and  judgment 
are  general  plaintiff  may  at  his  peril  take 
possession  under  his  writ  to  any  extent  he 
chooses  subject  to  be  put  right  by  the  court 
if  he  takes  too  much,  but  where  a  special 
verdict  locates  the  premises  the  parties  and 
the  sheriff  must  be  guided  thereby.  Jackson 
V.  Rathbone,  3  Cow.  (N.  Y.)  291. 

77.  Lankford  v.  Green,  62  Ala.  314,  hold- 
ing that  the  sheriff's  act  in  merely  riding 
around  the  land  and  stating  that  he  puts 
plaintiff  in  possession  will  not  be  an  execu- 
tion of  the  writ. 

The  sheriff  may  take  a  lease  from  defend- 
ant on  a  nominal  rent  and  leave  him  in  pos- 
session until  the  weather  permits  him  to 
move.  Wengert  v.  Zimmerman,  33  Pa.  St. 
508. 

78.  Scott  V.  Richardson,  2  B.  Mon.  (Ky.) 
507,  38  Am.  Dec.  170. 

79.  Witbeck  v.  Van  Rensselaer,  64  N.  Y.  27. 

80.  Falvey  f.  Elliott,  22  Alb.  L.  J.  156.  In 
this  case  the  recovery  was  for  a  strip  of  land 
on  which  defendant's  wall  projected  a  few 
inches,  and  plaintiff's  house  was  so  close  to 
the  wall  that  it  was  impossible  to  get  be- 
tween them,  but  the  sheriff  removed  a  por- 
tion of  the  wall  which  could  be  reached  and 
returned  that  he  had  delivered  possession  and 
it  was  held  sufficient. 

81.  Perrine  v.  Bergen,  14  N.  J.  L.  355,  27 
Am.  Dec.  63. 

82.  Rowan  v.  Kelsey,  18  Barb.  (N.  Y.) 
484. 

83.  Ash  V.  McGill,  6  Whart.  (Pa.)  391. 

84.  Miller  v.  Vaughan,  73  Ala.  312. 

85.  Penn  v.  Kline,  19  Fed.  Cas.  No.  10,934, 
4  Wash.  64;  U.  S.  V.  Slaymaker,  27  Fed. 
Cas.  No.  16,313,  4  Wash.  169, 


EJECTMENT 


[15  Cye.J  189 


notice  in  the  suit  was  served  but  that  it  does  not  conclude  one  not  a  party  to 
the  ejectment  action. Again  if  the  return  to  the  writ  is  false  plaintiff  may  seek 
redress  by  action.®^ 

8.  Satisfaction  or  Release.  If  defendant  takes  the  land  recovered  he  is  enti- 
tled to  an  immediate  release  of  plaintiff's  title  at  the  time  he  gives  a  bond  for  its 
value.^^  And  if  there  is  a  satisfaction  of  the  judgment  by  a  contract  to  sell,  the 
terms  of  which  are  not  fullilled,  the  judgment  cannot  be  thereafter  revived,  but 
resort  must  be  had  to  the  contract  for  the  remedy .^^ 

9.  Operation  and  Effect.  Although  a  defendant  evicted  under  a  writ  is 
estopped  to  deny  that  his  prior  possession  was  wrongful,^^  yet  if  the  judgment  is 
void  the  execution  of  the  writ  of  habere  facias  does  not  divest  defendant  of  his 
right  of  possession.^^  If  lessors  have  joined  and  have  recovered  the  whole  tract, 
although  on  one  demise,  they  can,  when  let  into  possession,  hold  according  to 
their  title  and  if  plaintiff  is  put  into  possession  under  a  judgment  against  one 
tenant  he  will  hold  to  the  extent  of  his  title,  unless  another  has  a  better  possessory 
title,  in  which  case  he  will  be  restricted  to  the  possession  under  his  judgment.^"^ 
Again,  the  execution  of  the  writ  of  possession  may  inure  to  the  benefit  of  the 
lessee.^^ 

10.  Stay,  Quashal,  and  Other  Relief.  The  court  rendering  the  judgment  may 
recall  the  writ  of  possession  if  justice  requires ;  '^^  or  it  may  vacate  or  quash  such 
writ,  or  an  alias  writ,^'  or  a  writ  based  on  a  judgment  by  default ;  but  the  title  can- 
not be  retried  on  a  motion  to  quash.^^    A  stay  of  execution  may  also  be  granted,^ 


86.  Kercheval  v.  Ambler,  4  Dana  (Ky.) 
166. 

87.  Kercheval  v.  Ambler,  7  J.  J.  Marsh. 
(Ky.)  626,  23  Am.  Dee.  446. 

88.  Bowie  t\  Brahe,  4  Duer  (N.  Y.)  676, 
2  Abb.  Pr.  (N.  Y.)  161. 

89.  Collins  v.  Lane,  3  A.  K.  Marsh.  (Ky.) 
14. 

If  the  judgment  has  been  reversed  because 
plaintiff  was  in  possession  of  part  of  the 
land,  for  the  occupation  of  which  damages 
were  given,  he  cannot  release  such  part  from 
the  operation  of  the  judgment  and  enforce 
the  judgment  as  to  the  rest,  if  its  location 
has  not  been  determined.  Ellis  v.  Jeans,  26 
Cal.  272. 

90.  Hough  f.  Norton,  9  Ohio  45. 

91.  Mann  v.  Rogers,  35  Cal.  316. 

92.  Dedman  v.  Smith,  2  A.  K.  Marsh.  (Ky.) 
260. 

93.  Luckett  v.  Stith,  7  Dana  (Ky.)  311. 

94.  Breeding  r.  Taylor,  6  B.  Mon.  (Ky.) 
62. 

95.  Vanhorne  r.  Tilley,  1  T.  B.  Mon.  (Ky.) 
50.  And  compare  Smith  v.  White,  5  Dana 
(Ky.)  376,  holding  that  a  surrender  of  pos- 
session by  defendant  upon  service  of  a  writ 
to  one  claiming  to  be  but  not  in  fact  the 
plaintiff's  agent  will  inure  to  the  benefit  of 
plaintiff. 

96.  Oetgen  v.  Ross,  47  111.  142,  95  Am.  Dec. 
468. 

97.  Miller  v.  Vaughan,  73  Ala.  312  (alias 
writ  quashed  for  improper  use  of  process)  ; 
Coughanour  r.  Bloodgood,  27  Pa.  St.  285; 
Thomas  v.  Newton,  23  Fed.  Cas.  No.  13,905, 
Pet.  C.  C.  444. 

An  order  granting  execution  and  order  ad- 
judging defendants  in  contempt  and  grant- 
ing an  alias  writ  wull  be  set  aside  on  applica- 
tion on  sufficient  cause  shown.  Hyde  r. 
Boyle,  93  Cal.  1,  29  Pac.  247. 


It  is  error  to  quash  a  habere  facias  where 
issued  after  the  date  of  the  supersedeas,  but 
issued  and  executed  before  the  certificate  was 
filed  in  the  office  of  the  circuit  court,  and 
before  notice  to  the  officer  or  to  plaintiff  in 
the  writ.  Runyon  v.  Bennett,  4  Dana  (Ky.) 
598,  29  Am.  Dec.  431. 

Judge  at  chambers  may  set  aside  habere 
facias  possessionem.  Popplewell  v.  Abbott, 
5  U.  C.  Q.  B.  O.  S.  245. 

One  of  separate  defendants  may  move  to 
quash  execution,  Lowry  v.  Jenkins,  3  Bibb 
(Ky.)  314. 

98.  Shappard  v.   ,  7  N.  J.  L.  161. 

99.  Mayo  v.  Chiles,  1  Litt.  (Ky.)  237. 
The  court  will  grant  leave  to  take  proof 

by  affidavit  on  notice,  and  make  surveys  upon 
motion  to  quash  a  return  and  to  show  that 
more  land  was  delivered  than  was  authorized 
by  the  writ.  Penn  v.  Isherwood,  5  Gill 
(Md.)  206. 

1.  Rumsey  v.  Otis,  133  Mo.  85,  34  S.  W. 
551;  Allegheny  Valley  R.  Co.  f.  Colwell,  (Pa. 
1888)  15  Atl.  927;  Mather  f.  Akewright,  2 
Binn.  (Pa.)  93. 

It  is  allowable  to  supersede  the  writ  with- 
out superseding  execution  for  mesne  profits. 
Lum  V.  Reed,  53  Miss.  71. 

Perpetual  stay  will  be  denied  where  de- 
fendant petitions  therefor  on  the  ground  that 
facts  were  fraudulently  misstated.  Wheeling, 
etc.,  R.  Co.'s  Appeal,  1  Pennyp.  (Pa.)  360. 

Stay  is  not  allowable:  Of  writ  of  posses- 
sion on  suggestion  that  title  is  in  some  other 
person  (Sinclair  v.  Worthy,  60  N.  C.  114,  84 
Am.  Dec.  357)  ;  of  issuance  of  writ  of  pos- 
session upon  application  of  one  not  entitled 
to  nor  in  actual  possession  of  the  land  de- 
scribed in  the  writ  (Ferguson  v.  Wright.  115 
N.  C.  568,  20  S.  E.  774)  ;  on  notice  of  the 
landlord,  jointly  sued  with  the  tenant,  who 
has  answered  but  the  action  as  to  him  has 
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or  an  injunction  awarded  in  a  pi-oper  case.'^  But  equitable  relief  will  not  be 
granted  as  to  matters  of  legal  cognizance,  when  no  excuse  is  shown  why  com- 
plainant did  not  apply  to  a  court  of  law  therefor.^ 

G.  Appeal  and  Error* — l.  Application  of  General  Rules.  The  general 
rules  of  appeal  and  error  apply  in  determining  by  or  against  what  parties  error 
or  appeal  lies  in  actions  of  ejectment ;  ^  to  the  necessity  of  the  presentation  and 
reservation  in  the  lower  court  of  grounds  of  review;^  to  questions  reviewable 


been  dismissed  (Dimick  f.  Deringer,  32  Cal, 
488)  ;  or  in  vacation  at  the  instance  of  a 
stranger  to  the  judgment  (Hall  v.  Hilliard, 
6  Ala.  43). 

2.  Stewart  v.  Pace,  30  Ark.  594;  Hicks  %\ 
Brinson,  100  Ga.  595,  28  S.  E.  380;  Raw  v. 
Stevenson,  24  Pittsb.  Leg.  J.  (Pa.)  145; 
Cypreanson  v.  Berge,  112  Wis.  260,  87  N.  W. 
1081. 

Illustrations. —  A  mere  notice  of  applica- 
tion for  provisional  injunction  does  not  sus- 
pend the  right  to  proceed  with  the  enforce- 
ment of  judgment  for  possession  prior  to 
hearing  the  motion;  and  a  provisional  in- 
junction will  never  issue  after  plaintiff  has 
been  actually  placed  in  possession.  Kamm  v. 
Stark,  14  Fed.  Cas.  No.  7,604,  1  Sawy.  547. 
A  motion  is  also  properly  denied  to  restrain 
execution  when  the  mover  was  not  a  party 
to  the  ejectment  suit,  the  affidavit  not  show- 
ing that  he  did  not  enter  under  defendants 
or  in  collusion  with  them.  McCreery  i\ 
Everding,  54  Cal.  166.  In  an  action,  how- 
ever, by  one  in  possession  to  enjoin  an  en- 
forcement of  the  judgment  in  ejectment  to 
which  he  was  not  a  party,  it  will  be  presumed 
that  he  obtained  possession  under  defendant 
»in  the  ejectment  suit,  in  the  absence  of  evi- 
dence to  the  contrary.  Scheerer  v.  Goodwin, 
125  Cal.  154,  57  Pac.  789.  Again,  it  is  not 
necessary,  in  such  suit  to  enjoin,  for  plaintiff 
to  show  that  he  had  a  good  and  valid  defense 
to  the  original  action.  Dodge  v.  Williams, 
107  Ga.  410,  33  S.  E.  468.  And  if  defendant's 
title  has  been  settled  adversely  in  ejectment 
he  may  not  set  up  to  restrain  the  habere 
facias  a  lease  subsequently  made  by  the  al- 
leged owner,  of  an  undivided  fourth  part  of 
the  premises,  who  was  not  a  party  defendant 
to  the  ejectment  suit.  Noves  v.  Brooks,  10 
Pa.  Super.  Ct.  250. 

Defendant  will  be  enjoined  from  interfering 
with  the  execution  of  process  for  the  delivery 
of  the  premises.  De  Lancey  r.  Piepgras,  73 
Hun  (N.  Y.)  608,  26  N.  Y.  Suppl.  807. 

3.  Moore  v.  Lockitt,  2  A.  K.  Marsh.  (Ky.) 
526. 

Relief  in  equity  will  not  be  given  where  de- 
fendant by  fair  management  and  without 
fraud  has  delayed  the  ejectment  until  the 
demise  has  expired.  Bowman  r.  Violet,  4 
T.  B.  Mon.  (Ky.)  350. 

4.  Appeal  and  error  generally  see  Appeal 
AND  Error,  3  Cyc.  1  et  seq.;  2  Cyc.  474 
et  seq. 

5.  See  2  Cyc.  626,  726.  Thus  a  writ  of  error 
will  lie  by  one  made  a  party  on  the  record  by 
rule  absolute  affecting  his  right  of  posses- 
sion, on  return  of  the  sheriff.  Hessel  v.  Fritz, 
124  Pa.  St.  229,  16  Atl.  853.  It  will  also  lie 
in  the  name  of  the  casual  ejector  (Walker  v. 
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Badger,  3  Bibb  (Ky.)  433;  Roe  v.  U.  S. 
Bank,  3  Ohio  26.  But  see  Stiles  v.  Jackson, 
1  Blackf.  (Ind.)  214),  and  by  the  attorney 
and  landlord  of  deceased  defendant,  in  the 
name  of  the  heirs  (Kellogg  v.  Forsyth,  24 
How.  (U.  S.)  186,  16  L.  ed.  654).  'Person.'^ 
in  possession,  where  a  demise  has  been  ex- 
tended without  notice  to  them,  are  entitled 
to  be  heard  on  a  writ  of  error  coram  nobis. 
Ledgerwood  v.  Pickett,  15  Fed.  Cas.  No. 
8,175,  1  McLean  143.  A  defendant  "  ag- 
grieved "  may  also  appeal.  Simmons  v.  Spratt, 
22  Fla.  370.  But  a  writ  of  error  will  not  lie 
by  the  tenant  where  he  is  not  a  party,  the 
judgment  being  against  the  casual  ejector 
(Connor  v.  Peugh,  18  How.  (U.  S.)  394,  15 
L.  ed.  432 )  ;  by  a  tenant  before  he  is  made 
defendant  (Bledsoe  v.  Den,  13  N.  C.  314); 
by  a  tenant  in  possession  to  reverse  a  judg- 
ment by  default  (Walker  v.  Badger,  3  Bibb 
(Ky. )  433)  ;  against  tenants  not  parties 
(Campbell  v.  Smith,  2  A.  K.  Marsh.  (Ky.) 
118);  by  one  lessor  of  plaintiff  against  an- 
other, on  the  ground  that  more  land  was  re- 
covered on  the  demise  of  the  latter,  and  less 
on  that  of  the  former,  than  should  have  been, 
all  that  is  claimed  having  been  recovered 
(Samyn  v.  McClosky,  2  Ohio  St.  536);  for 
or  against  several  parties  as  to  whom  the  suit 
has  been  dismissed  (Masters  v.  Martin,  3 
B.  Mon.  (Ky. )  176)  ;  nor  by  a  party  in  eject- 
ment who  elects  to  institute  proceedings  un- 
der the  occupving  claimant's  act  (Buchanan 
v.  Dorsey,  11  Nebr.  373,  9  N.  W.  546).  Nor 
are  the  parties  entitled  to  an  appeal,  but 
only  to  a  second  trial,  where  the  action  is 
brought  to  recover  specific  real  property  and 
an  issue  of  fact  is  made  up  ( Smith  v.  An- 
derson, 20  Ohio  St.  76).  Nor  can  one  plain- 
tiff take  advantage  on  appeal  of  an  error 
affecting  the  other  plaintiffs  only  w^here  the 
action  is  on  a  joint  and  several  demise  of  two 
lessors.    Pintard  v.  Griffing,  32  Miss.  133. 

6.  See  2  Cyc.  660.  See  also  the  following 
cases : 

Illinois. —  Graham  v.  Anderson,  42  111.  514, 
92  Am.  Dec.  89. 

Indicma.—  ^eidi  v.  Mitchell,  95  Ind.  397. 
See  also  Holman  v.  Elliott,  86  Ind.  231. 

Kentucky. —  Brent  v.  Long,  99  Ky.  245,  35 
S.  W.  640,  18  Ky.  L.  Rep.  137;  Davidson  r. 
Morrison,  86  Ky.  397,  5  S.  W.  871,  9  Ky.  L. 
Rep.  629,  9  Am.  St.  Rep.  295;  Winn  v.  Wil- 
hite,  5  J.  J.  Marsh.  521 ;  Miller  v.  Hoy,  4 
Bibb  568. 

'NeiD  Mexico. —  Coleman  v.  Bell,  4  N.  M. 
46,  12  Pac.  657. 

ISlew  York. —  Donovan  v.  Vandemark,  88 
N.  Y.  668  [affirming  24  Hun  141]. 

Ohio. —  Middleton  r.  Westeney,  7  Ohio  Cir. 
Ct.  393,  4  Ohio  Cir.  Dec.  650. 
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generally ;  ^  to  waiver  of  and  estoppel  to  allege  error  ;  ^  to  presumptions  and 


Oregon. —  Hemenway  v.  Francis,  20  Oreg. 
455,  26  Pac.  301. 

Fennsi/lvania.—  mU  i:  Hill,  43  Pa.  St. 
521. 

West  Virginia. —  Kenna  r.  Quarrier,  3 
W.  Va.  210. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  407. 

For  example  a  defendant  in  ejectment  can- 
not in  the  appellate  court,  for  the  first  time, 
raise  the  question  as  to  whether  it  was  neces- 
sary to  make  a  demand  for  the  possession. 
Colton  V.  Rupert,  60  Mich.  318,  27  N.  W.  520. 
And  he  cannot  so  urge  the  defense  that  the 
ouster  was  by  the  defendant's  lessor  (Hodg- 
kins  r.  Price,  137  Mass.  13;  Dixon  v.  Doe,  23 
Miss.  84),  or  that  another  than  defendant 
was  in  possession  (Carter  v.  Hunt,  40  Barb. 
(N.  Y.)  89;  Arnot  r.  McClure,  4  Den.  (N.  Y.) 
41),  or  that  he  did  not  have  notice  of  the 
lease  under  which  plaintiff  claims  (Alex- 
ander r.  Carew,  13  Allen  (Mass.)  70).  As  a 
general  rule  a  defendant  who  has  not  con- 
troverted plaintiff's  title  in  the  court  below 
cannot  do  so  in  the  appellate  court.  Perkins 
V.  Dibble,  10  Ohio  433,  36  Am.  Dec.  97.  And 
see  Woods  v.  Soucy,  184  111.  568,  56  N.  E. 
1015;  Graham  v.  Anderson,  42  111.  514,  92 
Am.  Dec.  89.  And  it  has  even  been  held  that 
if  defendant  denies  the  validity  of  plaintiff's 
title  on  a  particular  ground  he  will  be  con- 
fined to  that  ground  of  attack  in  the  appel- 
late court  and  cannot  there  urge  another  and 
different  ground.  Cope  v.  Kidney,  115  Pa.  St. 
228,  8  Atl.  836.  If  a  defendant  in  ejectment 
claims  the  value  of  improvements,  any  reason 
why  under  the  law  he  is  not  entitled  to  re- 
cover for  the  improvements  must  be  presented 
to  the  court  below  and  cannot  be  first  urged 
on  writ  of  error.  Guild  i\  Kidd,  48  Mich. 
307,  12  N.  W.  158. 

Objection  must  be  taken  at  trial.  Doe  v. 
McGloyn,  9  N.  Brunsw.  189;  Kennedy  v. 
Freeth,  23  U.  C.  Q.  B.  92. 

7.  See  3  Cyc.  220.  See  also  the  following 
cases : 

California. —  Ellis  v.  Jeans,  26  Cal.  272. 
Georgia.— Bohhs  v.  Fort,  92  Ga.  573,  17 
S.  E.  846. 

Illinois. —  Laflin  v.  Herrington,  17  111.  399. 
Compare  Riggs  v.  Savage,  9  111.  129. 

Kansas. —  Ard  v.  Wilson,  (Sup.  1899)  56 
Pac.  80  Vaffirming  8  Kan.  App.  471,  54  Pac. 
511};  Culver  v.  Moeser,  46  Kan.  329,  26  Pac. 
709;  Harris  v.  Thompson,  23  Kan.  372. 

Kentucky. —  Swope  v.  Shafer,  22  S.  W.  78, 
15  Ky.  L.  Rep.  42. 

Minnesota. —  Laramy  v.  Ruschke,  46  Minn. 
125,  48  N.  W.  561. 

Mississippi. —  Summers  v.  Brady,  56  Miss. 

Missouri. —  Kerstner  v.  Vorweg,  130  Mo. 
196,  32  S.  W.  298. 

Nebraska. — Uppfalt  v.  Nelson,  18  Nebr.  533, 
26  N.  W.  362.  See  also  Rupert  v.  Penner,  35 
Nebr.  587,  53  N.  W.  598,  17  L.  R.  A.  824; 
and  3  Cyc.  325. 

New  York. —  Clason  i\  Baldwin,  13  N.  Y. 
Suppl.  681,  20  N.  Y.  Civ.  Proc.  291. 


Pennsylvania. —  Jones  r.  Hartley,  3  Whart. 
178. 

Court  will  not  review:  A  decision  as  to  the 
sufficiency  of  testimony  on  motion  for  non- 
suit in  a  law  case  (Marion  v.  Aiken,  39  S.  C. 
33,  17  S.  E.  511),  or  a  ruling  permitting 
plaintiff  to  amend  his  writ  by  adding  a  claim 
for  damages  (Lippett  v.  Kelly,  46  Vt.  516. 
See  3  Cyc.  327),  nor  will  the  court  interfere 
with  an  order  directing  plaintiff  to  deliver 
possession  to  defendant,  the  parties  having 
stipulated  to  dismiss  the  suit,  although  the 
entry  of  a  judgment  on  the  stipulation  would 
have  been  the  proper  course.  Wakely  i'. 
Delaplaine,  15*  Wis.  554. 

Judgment  will  not  be  disturbed:  Unless 
plainly  erroneous,  where  the  evidence  is  con- 
flicting, as  to  the  contents  of  a  lost  deed  under 
which  plaintiffs  claimed  (Laster  v.  Blackwell, 
133  Ala.  337,  32  So.  166.  See  3  Cyc.  360),  as 
to  land  being  a  mere  accretion  to  plaintiff's 
land  (Boyd  r.  Bethel,  9  S.  W.  417,  9  Ky.  L. 
Rep.  470),  as  to  possession  under  an  agree- 
ment for  sale  (Cutler  v.  Babcock,  79  Wis. 
484,  48  N.  W.  494),  and  as  to  title  generally 
(Cox  V.  Reid,  9  S.  W.  693,  10  Ky.  L.  Rep. 
565)  ;  where  the  verdict  is  supported  by  sub- 
stantial evidence,  although  an  equitable  de- 
fense is  interposed  (Carter  v.  Prior,  8  Mo. 
App.  577  [affirmed  in  78  Mo.  222] )  ;  or  where 
the  evidence  was  sufficient  for  the  jury  to 
infer  an  adverse  possession  (Kirby  v.  Mayo, 
13  Vt.  103).  And  where  the  finding  on  an 
application  for  a  writ  of  possession  is  in  ac- 
cordance with  the  showing  of  the  affidavits 
as  to  the  inclusion  of  the  land  in  suit  the 
finding  will  not  be  disturbed.  Cureton  r. 
Garrison,  115  N.  C.  550,  20  S.  E.  723.  So 
where  there  is  a  finding  for  "  plaintiffs  "  in- 
stead of  for  plaintiff  its  sufficiency  is  not  af- 
fected, although  the  bill  of  exceptions  was 
styled  as  though  there  were  two  plaintiffs. 
Williams  v.  Ewart,  29  W.  Va.  659,  2  S.  E. 
881. 

Motion  to  enlarge  security  in  the  appeal- 
bond  for  the  purpose  of  covering  apprehended 
damages  which  plaintiff  thinks  he  may  sus- 
tain by  being  kept  out  of  the  land  cannot  be 
granted  by  court  upon  writ  of  error.  Roberts 
V.  Cooper,  19  How.  (U.  S.)  373,  15  L.  ed. 
687. 

The  unexpressed  and  implied  findings  may 

be  reviewed  upon  the  exception  that  the  evi- 
dence Avas  insufficient  to  justify  the  verdict 
and  findings.  Morrill  r.  Chapman,  35  Cal. 
85. 

8. '  See  3  Cyc.  242  et  seq.;  2  Cyc.  643  et  seq. 

Silence  of  defendant  may  be  equivalent  to 
an  admission  that  non-occupancy  was  proven 
and  preclude  him  from  disputing  the  suf- 
ficiency of  proofs  thereon.  Geisinger  v.  Beyi. 
80  Wis.  443,  50  N.  W.  501.  See  also  3  Cyc. 
253.  But  where  on  trial  before  a  special 
jury  an  error  is  committed  which  defendant 
offers  to  have  rectified  the  mere  silence  of 
plaintiff  cannot  be  taken  as  a  waiver  of  the 
error.  Carter  r.  Ramsey,  1  Del.  Co.  (Fa.) 
423. 
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inferences  generally ;  ^  and  to  non-reversal  for  harmless  error  generallj,^^  as  well 
as  for  harmless  error  with  respect  to  pleadings/^  with  respect  to  the  admission 
or  rejection  of  evidence/^  witli  respect  to  the  giving  or  refusal  of  instructions/^ 
and  with  respect  to  the  validity,  operation,  and  effect  of  verdicts,  lindings,  and 
judgments. It  may  also  be  stated  that  the  general  rules  as  to  the  disposition  of 


Where  complaining  party  brings  about  the 

matter  complained  of  he  cannot  complain,  as 
where  plaintiff  declared  on  a  joint  demise 
from  three  persons,  and  on  motion  of  defend- 
ant the  names  of  two  were  stricken  out. 
Seabury  v.  Doe,  22  Ala.  207,  58  Am.  Dec.  254. 

Where  plaintiff  is  compelled  by  erroneous 
admission  of  copies  of  grant  to  show  title  to 
himself  under  the  same  grant  he  is  not  con- 
cluded thereby  so  as  to  be  deprived  of  his 
exceptions  to  its  first  admission.  Norfiet  v. 
Nelson,  Peck  (Tenn.)  189.  See  also  3  Cyc. 
246. 

9.  See  3  Cyc.  266.  See  also  Morrill  v.  Chap- 
man, 35  Cal.  85;  Swearengen  v.  Gulick,  67 
111.  208;  Doe  v.  Bowen,  8  Ind.  197,  65  Am. 
Dec.  758;  Bustard  Gates,  4  Dana  (Ky.) 
429;  Ely  v.  Tallman,  14  Wis.  28. 

It  is  presumed:  That  the  court  found  such 
possession  as  would  support  the  judgment 

(Tubbs  V.  Ghirardelli,  45  Cal.  231);  that 
the  costs  were  paid  before  granting  a  new 
trial  (Vanduyn  v.  Hepner,  45  Ind.  589)  ; 
that  the  ruling  on  a  motion  for  a  new  trial 
was  correct  (Starry  v.  Winning,  7  Ind.  311); 
that  plaintiff's  recovery  was  limited  to  the 
part  allotted  to  him  (Ball  v.  Lively,  4  Dana 

(Ky. )  369)  ;  and  that  a  bond  on  appeal  to 
pay  rent  for  occupation,  marked  "  Filed," 
was  approved  by  the  court  (Clapp  f.  Free- 
man, 16  R.  I.  344,  16  Atl.  207,  17  Atl.  921). 
And  where  there  is  an  admission  by  both  par- 
ties on  the  trial  of  a  cause  that  a  lot  was 
*'  vacant "  it  will  be  assumed  on  appeal  to 
mean  "  vacant "  when  suit  was  commenced. 
Glos  r.  Patterson,  195  111.  530,  63  N.  E. 
272. 

It  is  not  presumed  that  the  court  on  a  trial 
without  a  jury  would  refuse  when  requested 
to  include  in  the  findings  the  facts  constitut- 
ing the  title  of  the  defeated  party.  Morrill 
V).  Chapman,  35  Cal.  85. 

10.  See  3  Cyc.  383.  See  also  the  following 
cases : 

Indiana. —  Stackhouse  v.  Doe,  5  Blackf . 
570. 

Kentucky. —  Holmes  f.  Herringer,  20  S.  W. 
225,  14  Ky.  L.  Rep.  286. 

Mississippi. —  Pintard  v.  Griffing,  32  Miss. 
133. 

Missouri. —  Dameron  v.  Jamison,  143  Mo. 
483,  45  S.  W.  258;  Coleman  v.  Drane,  116 
Mo.  387,  22  S.  W.  801 ;  Sutton  r.  Casseleggi, 
77  Mo.  397. 

New  York. —  Church  v.  Hempstead,  27 
N.  Y.  App.  Div.  412,  50  N.  Y.  Suppl.  325,  27 
N.  Y.  Civ.  Proc.  230. 

North  Carolina. —  Patterson  v.  Galliher, 
122  N.  C.  511,  29  S.  E.  773;  Fry  v.  Currie, 
91  N.  C.  436. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  414. 

11.  Newsome  v.  Guy,  109  Ala.  305,  19  So. 
448;  Day  v.  Case,  78  Ga.  58;  Gaff  v.  Greer, 
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88  Ind.  122,  45  Am.  Rep.  449;  Poffenberger 
V.  Blackstone,  67  Ind.  288. 

Erroneously  overruling  demurrer  for  failure 
to  aver  that  plaintiff  was  entitled  to  posses- 
sion justifies  reversal.  Simmons  v.  Lindley, 
108  Ind.  297,  9  N.  E.  360. 

12.  Alabama. —  Dunton,  i".  Keel,  95  Ala. 
159,  10  So.  333;  Seabury  v.  Doe,  22  Ala.  207, 
58  Am.  Dec.  254. 

California. — Clink  v.  Thurston,  47  Cal.  21. 

loiva. —  Chandler  v.  Chandler,  76  Iowa  574, 
41  N.  W.  319. 

Kansas. — West  v.  Cameron,  (1888)  19  Pac. 
616. 

Michigan. —  Wisner  v.  Herring,  49  Mich. 
626,  14  N.  W.  572;  Crooks  v.  Whitford,  47 
Mich.  283,  11  N.  W.  159;  Wright  v.  Wilson, 
17  Mich.  192. 

Mississippi. —  Rothschild  v.  Hatch,  54 
Miss.  554.  See  McGehee  v.  Martin,  53  Miss. 
519. 

Missouri. —  Hope  v.  Blair,  105  Mo.  85,  16 
S.  W.  595,  24  Am.  St.  Rep.  366;  Hill  v. 
Groom,  5  Mo.  58. 

New  Jersey. —  Osborne  v.  Tunis,  25  N.  J.  L. 
633. 

New  Mexico. — Salazar  v.  Longwill,  5  N.  M. 
548,  25  Pac.  927. 

South  Carolina. —  Hammett  v.  Farmer,  26 
S.  C.  566,  2  S.  E.  507. 

Texas. —  Horton  r.  Garrison,  1  Tex.  Civ. 
App.  31,  20  S.  W.  773. 

Vermont.— Hall  v.  Hall,  5  Vt.  304. 

Error  in  admitting  statements  of  defend- 
ant's vendor  after  the  sale  as  to  facts  affect- 
ing defendant's  title  is  not  cured  by  the 
explanation  of  the  court  that  the  statements 
were  not  evidence  against  defendant,  but 
merely  against  the  vendor.  Gridley  v.  Bing- 
ham, 51  111.  153. 

13.  Hames  v.  Harris,  50  Ark.  68,  6  S.  W. 
233;  Graham  v.  Mitchell,  78  Ga.  310. 

If  an  instruction  is  prejudicial  a  new  trial 
will  be  awarded,  as  where  the  jury  were  mis- 
led by  a  charge  that,  although  plaintiff  at  the 
trial  disclaimed  title  to  a  part  of  the  land 
in  dispute,  the  jury  might  render  a  general 
verdict,  and  plaintiff  would  take  out  his 
writ  of  possession  at  his  peril.  Davis  v. 
Higgins,  87  K  C.  298. 

14.  The  rule  applies  to  verdict,  findings,  and 
judgment;  as  where  verdict  failed  to  assess 
the  value  of  land,  but  before  judgment  plain- 
tiff paid  into  court  the  damages  assessed 
(Gager  v.  Doe,  29  Ala.  341)  ;  to  a  joint  ver- 
dict where  no  damages  are  claimed  (Hicks 
V.  Coleman,  25  Cal.  122,  85  Am.  Dec.  103)  ; 
to  a  finding  of  a  payment  of  taxes  where  a 
judgment  is  sufficient  on  other  grounds  than 
adverse  possession  (Beattie  v.  Crewdson,  124 
Cal.  577,  57  Pac.  463)  ;  to  a  small  excess  in 
judgment  for  nominal  damages  (Hill  v.  Fork- 
ner,  76  Ind.  115)  ;  where  judgment  did  not 
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the  cause  upon  appeal  and  error  govern  in  ejectment  so  far  as  they  are  appli- 
cable, having  constantly  in  view  the  fact  that  each  case  rests  upon  and  must  be 
determined  by  the  factors  peculiar  thereto. 

2.  Judgments  or  Orders  Appealable.  Appellate  jurisdiction  rests  primarily 
upon  the  constitution  and  then  upon  the  statutes,^''  therefore  it  may  be  generally 
stated,  subject  to  certain  other  general  rules,^'  that  in  determining  what  judgrnents 
and  orders  are  appealable  reference  must  be  had  to  such  provisions.  Thus  appeal 
lies  from  a  final  judgment  or  decree,^^  also  from  a  linal  judgment  on  a  cross 
petition  ;  and  a  judgment  in  the  second  trial  of  ejectment  may  be  reviewed  like 
other  final  judgments ;     so  an  order  granting  a  second  trial  is  appealable  as  an 


fully  describe  the  land  (Pierce  f.  Hilton,  102 
Cal.  276,  36  Pac.  595)  ;  to  judgment  for  the 
whole  land  (Camarillo  t".  Fenlon,  49  Cal. 
202;  Vallejo  v.  Fay,  10  Cal.  377;  Paine  v. 
Fork,  10  Humphr.  (Tenn.)  340);  to  judg- 
ment for  a  wider  strip  than  was  occupied 
(Bird  v.  New  Jersey,  etc.,  R.  Co.,  3  N.  Y. 
App.  Div.  344,  38  N.  Y.  Suppl.  281)  ;  to  ver- 
dict covering  the  price  of  the  land  to  which 
defendant  had  no  claim  and  of  which  he  had 
no  possession  (Burnell  r.  Maloney,  39  Vt. 
574,  94  Am.  Dec.  358)  ;  to  irregularity  as  to 
form  of  judgment  (Chever  v.  Horner,  11 
Colo.  68,  17  Pac.  495,  7  Am.  St.  Rep.  217)  ; 
to  judgment  not  awarding  all  the  premises 
to  which  plaintiff  was  entitled  under  the 
verdict  (Colorado  Cent.  Consol.  Min.  Co.  v. 
Turck,  50  Fed.  888,  2  C.  C.  A.  67 );  to  a  find- 
ing of  dedication  and  a  further  finding  as  to 
designation  of  land  on  maps  (Napa  v.  How- 
land,  87  Cal.  84,  25  Pac.  247)  ;  to  a  failure 
to  find  as  to  effect  on  title,  of  record  of  judg- 
ment (Spotts  r.  Hanley,  85  Cal.  155,  24  Pac. 
738)  ;  to  error  in  rendering  conditional  and 
not  absolute  judgment,  giving  defendants  the 
right  to  redeem  the  land  to  which  they  are 
not  entitled  (Murphy  v.  Nathans,  46  Pa.  St. 
608)  ;  and  to  a  verdict  in  favor  of  all  the 
parties  having  title,  where  the  name  of  an 
heir  was  omitted  of  record  (Lynch  f.  Cox, 
23  Pa.  St.  265). 

15.  See  3  Cyc.  403  et  seq. 

Affirmance. —  Where  judgments  are  distinct 
as  to  the  land  and  rents  the  court  may  affirm 
one  and  modify  the  other.  Shean  v.  Cun- 
ningham, 6  Bush  (Ky.)  123.  So  the  court 
may  affirm  as  to  one  and  modify  as  to  the 
other  judgment,  where  it  is  entered  jointly 
as  to  two  tracts  of  land  and  plaintiff  had 
title  to  one  and  not  to  the  other.  Herd  v. 
Dew,  8  Humphr.   (Tenn.)  501. 

Award  of  possession. —  If  plaintiff  is  not 
awarded  possession  of  the  land  the  supreme 
court  may  award  on  appeal.  Hadlock  i\ 
Hadlock,  22  111.  384. 

Judgment  may  be  amended  on  error,  by  in- 
serting an  omitted  date  for  payment  upon 
which  a  conditional  verdict  was  to  be  re- 
leased.   Kensinger  v.  Smith,  94  Pa.  St.  384. 

New  trial  may  be  granted  on  appeal  where 
it  appears  from  the  evidence  that  plaintiff 
has  failed  to  establish  a  cause  of  action. 
Ames  V.  Harper,  48  Barb.  (N.  Y^)  56. 

Remand. —  The  case  may  be  remanded  to 
allow  defendant  to  introduce  evidence,  where 
he  reconvenes  as  to  expenditures  for  repairs, 
[13] 


but  is  prevented  from  bringing  testimony. 
Huyghe  v.  Brinckman,  37  La.  Ann.  240.  A 
cause  will  also  be  remanded  for  proof  of  the 
interests  of  several  plaintiffs,  with  directions 
that  a  writ  of  possession  issue  according  to 
their  several  interests.  Hughes  v.  Woodward, 
(Tenn.  Ch.  App.  1900)  63  S.  W.  191. 

Reversal. —  Judgment  may  be  reversed 
where  the  evidence  fails  to  sustain  the  de- 
fense of  entry  with  knowledge  of  the  defend- 
ant's equitable  interest.  Widdicombe  v. 
Mercer,  72  Mo.  588.  Judgment  will  also  be 
reversed  where  the  jury  are  charged  that  if 
they  believe  the  evidence  they  will  find  for 
plaintiff,  and  there  is  no  proof,  so  far  as  the 
record  discloses,  that  defendant  was  in  posses- 
sion at  the  date  of  the  writ.  Costly  v.  Tarver, 
38  Ala.  107.  So  there  will  be  a  reversal 
where  there  is  nothing  in  the  record  to  show 
that  there  was  any  such  finding  by  the  court 
or  jury  as  under  the  statute  providing  there- 
for justifies  a  judgment  of  dismissal.  Gei- 
singer  v.  Beyl,  71  Wis.  358,  37  N.  W.  423; 
Laws  (1874),  c.  270.  Judgment  may  also  be 
reversed  as  to  plaintiff,  a  judgment  entered 
for  one  of  the  defendants,  and  the  cause  re- 
manded for  further  proceedings.  Martin  v. 
Piatt,  64  Mich.  629,  31  N.  W.  552. 

Verdict  and  judgment  may  be  set  aside 
where  the  boundaries  of  the  land  are  not  in- 
dicated and  such  judgment  is  not  therefore 
capable  of  intelligent  execution.  Franklin  v. 
Haynes,  139  Mo.  311,  40  S.  W.  945. 

Where  cause  has  been  remanded  with  di- 
rection to  enter  a  certain  judgment,  the  rule 
is  that  the  jurisdiction  of  the  trial  court  is 
limited  to  the  precise  action  authorized  by 
the  mandate,  yet  where  a  cause  has  been  re- 
manded with  direction  to  enter  a  judgment 
for  plaintiff  for  the  premises,  the  trial  court 
may  include  damages,  rents,  and  profits,  as 
found  by  a  jury,  as  incidental  steps  to  carry 
the  mandate  into  execution.  Fanning  v. 
Doan,  146  Mo.  98,  47  S.  W.  896. 

Writ  of  possession  may  be  ordered  for  that 
part  only  of  the  land  to  whi<3h  plaintiff  is 
entitled  where  the  judgment  awards  him  the 
whole.    Bledsoe  v.  Doe,  4  How.  (Miss.)  13. 

16.  See  11  Cyc.  710,  801;  2  Cyc.  507,  520. 

17.  See,  generally,  Appeal  and  Error,  3 
Cyc.  1  et  seq. ;  2  Cyc.  474  et  seq. 

18.  Simmons  v.  Spratt,  22  Fla.  370. 
Necessity  of  formal  judgment  or  order  see 

2  Cyc.  614. 

19.  Dodsworth  v.  Hopple,  33  Ohio  St.  16. 

20.  Baze  v.  Arper,  6  Minn.  220. 
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order  granting  a  new  trial ;  and  the  exercise  of  a  discretion  to  set  aside  a  second 
judgment  is  subject  to  review.^ 

3.  Bonds  and  Recognizances.'^^  It  has  been  held  that  the  amount  of  security 
should  be  fixed,  whether  defendant  is  in  possession  or  not,  when  he  appeals  and 
is  ready  to  furnish  security  for  stay  of  execution,  he  having  been  adjudged  to  be 
in  wrongful  possession  ;  and  that  where  bail  on  a  writ  of  error  are  excepted  to 
in  ejectment  they  must  justify  in  double  the  annual  value  of  the  lands.^ 

4.  Supersedeas.'^^  A  writ  of  error  without  bond  also  operates  as  a  supersedeas 
of  the  writ  of  possession,  although  not  of  the  execution  of  mesne  proiits.'^'^  In 
case  there  exists  valid  defensive  matter  which  constitutes  an  equitable  defense  of 
the  judgment  the  execution  is  intended  to  enforce,  it  may  be  inquired  into  on 
supersedeas.^^ 

5.  Record  Generally.  The  general  rules  of  appeal  and  error  apply  in  deter- 
mining the  necessity,  contents,  and  sufficiency  of  the  record  for  the  review  of 
ejectment  proceedings.^^  A  judgment  will  not  be  reversed  for  want  of  proof  of 
possession  because  the  record  does  not  show  possession  in  the  adverse  party,  where 
there  is  no  bill  of  exceptions  setting  out  the  testimony,  and  it  does  not  appear 
that  objection  was  made  at  the  trial.^^  Nor  will  the  court  reverse  for  matter  of 
form  as  to  a  plea  of  not  guilty,  wliere  the  parties  have  appeared  and  investigated 
the  case  upon  its  merits ;  nor  will  the  court  on  appeal  go  back  of  a  finding  as 
to  ownership  and  possession  which  is  unchallenged ;  nor  will  the  sufficiency  of 
a  verdict,  finding  a  fee  in  plaintiff,  be  affected  by  evidence  in  the  bill  of  excep- 
tions showing  an  undivided  interest  only  in  plaintiff  ;  ^  nor  can  proceedings  by 
way  of  processioning,  commenced  after  the  verdict  by  the  losing  party,  and  still 
pending  in  the  superior  court,  avail  for  the  purpose  of  showing  that  the  verdict 
was  erroneous.^ 

H.  Restitution^^ — l.  Jurisdiction.^^  If  the  circumstances  of  the  case  require 
it,^^  the  court  will  order  a  writ  of  restitution  to  be  issued  in  order  to  restore  the 


21.  Howes  V.  Gillett,  10  Minn.  397. 

22.  Keeler  v.  Dennis,  39  Hun  (N.  Y.)  18. 
Review  of  discretion  of  lower  court  gener- 
ally see  3  Cyc.  325. 

23.  Bonds  and  recognizances  on  appeal  and 
error  generally  see  2  Cyc.  818  seq. 

Rents  and  profits  which  accrue  pending  pro- 
ceedings in  error  to  the  supreme  court  are 
covered  by  a  supersedeas  bond  in  an  eject- 
ment case.  St.  Louis  Smelting,  etc.,  Co.  v. 
Wyman,  22  Fed.  184. 

24.  State  v.  Second  Judicial  Dist.  Ct.,  24 
Mont.  330,  61  Pac.  882. 

25.  Laurence  i;.  Lippencott,  6  N.  J.  L. 
473. 

26.  Operation  of  appeal  or  writ  of  error  as 
a  supersedeas  generally  see  2  Cyc.  889. 

Supersedeas  bonds  on  appeal,  etc.,  gener- 
ally, see  2  Cyc.  895  et  seq. 

27.  Lum  V.  Reed,  53  Miss.  71. 

If  a  bond  is  executed  on  appeal  for  the  pur- 
pose of  superseding  the  judgment,  on  a  mo- 
tion made  by  plaintiff  for  rents  accruing 
after  judgment,  on  an  affirmance  by  the  ap- 
pellate court,  defendant  cannot  be  heard  to 
say  that  the  bond  did  not  operate  as  a  super- 
sedeas.  Kirkland  v.  Trott,  75  Ala.  321. 

28.  Miller  v.  Vaughan,  73  Ala.  312. 

29.  See,  generally,  Appeal  and  Ereob,  2 
Cyc.  1025  et  seq. 

A  plat  is  part  of  the  record  and  a  copy 
should  be  annexed  to  the  transcript  to  make 
it  evidence  as  a  complete  record.  Orndorff 
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V.  Mumma,  3  Harr.  &  J.  (Md.)  70.  See  also 
3  Cyc.  166,  167 ;  2  Cyc.  1064. 

Mere  declaration  that  a  judgment  is  ren- 
dered is  insufficient,  as  a  judgment  should,  in 
order  to  support  an  appeal,  be  complete  and 
certain  in  itself.  Bell  v.  Otis,  101  Ala.  186, 
13  So.  43,  46  Am.  St.  Rep.  117.  See  also  2 
Cyc.  1031. 

The  omission  of  assignee's  deed,  an  order 
nunc  pro  tunc,  correcting  the  description  of 
the  land,  and  the  petition  on  which  it  was 
made  may  be  fatal.  McEachin  v.  Warren, 
92  Ala.  554,  9  So.  197.  See  also  2  Cyc.  1039, 
1053,  1061. 

An  abstract  of  title  in  full,  it  has  been  held, 
should  be  furnished.  Bonnett  v.  Murdoch, 
193  Pa.  St.  527,  45  Atl.  317. 

30.  Kane  v.  Doe,  9  Sm.  &  M.  (Miss.)  387. 

31.  Huddleston  v.  Garrott,  3  Humphr. 
(Tenn.)  629.    See  also  3  Cyc.  291. 

32.  Gilbert  f.  Kelly,  138  Cal.  689,  72  Pac. 
344.    See  also  3  Cyc.  360. 

33.  Williams  v.  Ewart,  29  W.  Va.  659,  2 
S.  E.  881. 

34.  Johnson  v.  Duncan,  90  Ga.  1,  16  S.  E. 
88. 

35.  Restitution  generally  see  Appeal  and 
Error,  3  Cyc,  462  et  seq. 

Form  of  writ  of  restitution  see  Adams 
Ejectm.  366. 

36.  By  what  court  restitution  compelled 
generally  see  Appeal  and  Error,  3  Cyc.  464. 

37.  See  infra,  VIII,  H,  2. 
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party  to  the  possession  of  premises  of  which  lie  has  been  improperly  deprived.^ 
So  the  appellate  court  has  power  to  order  a  writ  of  restitution.^^  Again  courts 
of  equity,  in  exercising  their  equity  jurisdiction  over  the  executions  of  writs  of 
possession,  sometimes  award  a  writ  of  restitution^^  where  a  defendant,  or  even  a 
stranger,  has  been  wrongfully  evicted  under  a  Avrit.  The  court  may  also  correct 
the  execution  of  a  writ  of  restitution.^^ 

2.  Grounds.  Except  as  limited  or  qualified  by  statute  the  party  aggrieved 
is  entitled  to  have  his  possession  restored  or  a  writ  of  restitution  awarded,^  where 
a  habere  facias  has  been  executed  and  quashed ;  where  there  has  been  a  wrong- 
ful eviction  or  an  eviction  by  mistake  where  possession  has  been  forcibly 
retaken  ;  ^  w4iere  more  or  other  land  than  that  recovered  has  been  delivered  to 
plaintiff ;     where  there  is  a  reversal,^^  or  vacation  of  the  judgment,  by  virtue  of 


38.  Adams  Ejectm.  282. 

Writ  may  be  ordered  at  expense  of  defend- 
ant and  the  consent  rule  ordered  to  be  entered 
into  with  modifications  to  suit  the  case, 
where  defendant  refused  to  enter  into  the 
consent  rule,  and  pending  negotiations  be- 
tween the  parties,  with  which  plaintiff  was 
dissatisfied,  he  entered  up  judgment  against 
the  casual  ejector  and  possession  was  taken. 
Saxton  V.  Keen,  17  N.  J.  L.  313. 

39.  Hall  V.  Wells,  54  Miss.  289. 

Where  a  judgment  in  ejectment  has  been 
reversed  by  the  supreme  court  the  writ  of 
restitution  must  be  sued  out  from  the  lower 
court.    Vroman  v.  Dewey,  23  Wis.  626. 

40.  Skinner  v.  Hannan,  81  Hun  (N.  Y.) 
376,  30  N.  Y.  Suppl.  987. 

Court  will  not  restore  defendant  in  a  sum- 
mary way  where  the  sheriff  delivered  to 
plaintiff  the  proportion  which  he  had  re- 
covered in  ejectment,  and  plaintiff  after  re- 
turn-day of  the  writ  ousted  defendant  of  the 
whole,  although  it  might  be  otherwise  in  case 
of  actual  ouster  before  return-day.  Gardiner 
V.  Schuylkill  Bridge  Co.,  2  Binn.  (Pa.)  450. 
Compare  Oetgen  v.  Ross,  47  111.  142,  95  Am. 
Dec.  468.  Although  defendant  may  be  en- 
titled to  possession,  after  delivery  thereof  to 
plaintiff,  the  court  will  leave  him  to  his 
remedy  in  equity  instead  of  interfering  in  a 
summary  way.  Camac  v.  AUwine,  4  Fed, 
Cas.  No.  2,328,  1  Wash.  466. 

Where  a  court  of  equity  directs  a  judgment 
at  law  in  ejectment  to  be  set  aside  and  the 
possession  restored  its  jurisdiction  is  ended, 
and  the  parties  should  be  left  to  a  court  of 
law  for  adjudication  of  their  rights.  How  v. 
Mortell,  28  111.  478. 

41.  Den  i;.  O'Hanlin,  18  N.  J.  L.  127. 
Error  in  delivering  other  land  than  that 

recovered  in  an  action  may  be  corrected  by  the 
court  below  on  habere  facias.  Shaw  v.  Bay- 
ard, 4  Pa.  St.  257. 

42.  See  Wallace  v.  Berdell,  101  N.  Y.  13,  3 
N.  E.  769,  8  N.  Y.  Civ.  Proc.  363;  Conger  v. 
Duryee,  34  Hun  (N.  Y.)  560;  Jackson  v. 
Hasbrouck,  5  Johns.  (N.  Y.)  366;  Ex  p. 
Reynolds,  1  Cai.  (N.  Y.)  500. 

43.  A  party  wrongfully  removed  by  a  writ 
of  restitution  may  also  have  his  possession 
restored  to  him.    Mayo  v.  Sprout,  45  Cal.  99. 

On  reversal  of  order  for  a  writ  of  restitu- 
tion on  judgment  for  recovery  of  the  land,  one 
previously  evicted  under  the  writ  is  entitled 
to  the  removal  from  possession  of  all  who 


entered  under  the  writ,  and  of  all  who  sub- 
sequently entered  under  them.  Hyde  v.  Boyle, 
105  Cal.  102,  38  Pac.  643. 

Upon  mere  irregularity  of  procedure  in  is- 
suance in  favor  of  deceased  plaintiff,  when  in 
fact  issued  for  the  benefit  and  at  the  instance 
of  his  successor  in  interest,  the  court  will 
not  for  that  reason  alone  restore  defendant 
to  possession.  Franklin  v.  Merida,  50  *Cal. 
289. 

44.  See  Appeal  and  Error,  3  Cyc.  462 
et  seq. 

45.  Lowry  v.  Jenkins,  3  Bibb  (Ky.)  314. 

It  is  no  ground  for  restitution  and  quash- 
ing a  writ  of  possession  that  the  latter  is 
voidable  because  issued  after  the  time  of  is- 
suing it,  without  reviving  the  judgment,  has 
expired.  Bowar  v.  Chicago  West  Div.  R.  Co., 
136  111.  101,  26  N.  E.  702,  12  L.  R.  A.  81. 

46.  Smith  v.  Pretty,  22  Wis.  655;  Smith 
V.  Trabue,  22  Fed.  Cas.  No.  13,116,  1  McLean 
87.  See  also  Edwards  v.  Phillips,  91  N.  C. 
355. 

Where  the  judgment  against  a  husband 

does  not  decide  the  question  of  title  in  the 
wife,  and  after  execution  of  habere  facias, 
she  was  upon  a  claim  of  title  in  herself 
awarded  restitution,  the  writ  was  held  ir- 
regular, although  it  was  not  reversed.  John- 
son V.  Fullerton,  44  Pa.  St.  466. 

47.  Ex  p.  Revnolds,  1  Cai  (N.  Y.)  500. 

48.  Doe  V.  Roe,  9  Dowl.  P.  C.  971. 

49.  Lively  r.  Ball,  8  Dana  (Ky.)  312; 
McAndrews  v.  O'Hanlin,  18  N.  J.  L.  127; 
Hicks  V.  Johnson,  12  N.  J.  L.  275;  Jackson  i?. 
Stiles,  5  Cow.  (N.  Y.)  418;  Jackson  v.  Has- 
brouck, 5  Johns.  (N.  Y.)  366;  Shaw  v.  Bay- 
ard, 4  Pa.  St.  257.  See  also  Hickman  v.  Dale, 
7  Yerg.  (Tenn.)  149;  Blair  v.  Pathkiller,  5 
Yerg.  (Tenn.)  230.  And  compare  Natchez  v.. 
Vanderveide,  31  Miss.  706,  66  Am.  Dec. 
581. 

In  ejectment  for  five  eighths  of  a  cottage, 

the  sheriff  gave  possession  of  the  whole.  It 
was  held  that  the  tenant  should  be  restored 
to  his  possession  of  three  eighths  of  the  prem- 
ises.   Roe  V.  Dawson,  3  Wils.  C.  P.  49. 

Where  judgment  awards  an  undivided  in- 
terest and  the  execution  directs  possession  of 
the  whole,  restitution  may  be  awarded.  Skin- 
ner f.  Odenbach,  81  Hun  (N.  Y.)  315,  30 
N.  Y.  Suppl.  624. 

50.  Kentucky. —  Smith  v.  Robinson,  1  T.  B. 
Mon.  14. 

Mississippi. —  Hall  v.  Wells,  54  Miss.  289. 

[VIII,  H,  2] 


196    [15  Cyc] 


EJECTMENT 


which  he  has  been  deprived  of  his  possession  \  or  wliere  judgment  is  set  aside 
by  agreement  between  the  parties  and  there  may  be  a  restoration  until  deter- 
mination of  a  controversy  between  plaintiff  and  an  interpleading  defendant.^^ 
Where,  however,  an  injunction  against  the  judgment  is  dissolved,  and  after  exe- 
cution issued  thereon  the  injunction  is  reinstated,  a  party  dispossessed  in  the 
meantime  is  not  entitled  to  a  writ  of  restitution  in  the  court  below. The  order 
of  restitution  should  be  made  without  prejudice  to  the  rights,  if  any,  of  a  pur- 
chaser pending  suit.^^ 

3.  Proceedings  —  a.  Mode  of  Obtaining  Restitution.^^  Eestitution  may  be  by 
scire  facias  by  order  of  attachment  for  contempt  or  by  writ  of  restitution  ;^  by 
motion  for  such  writ  and  not  to  set  aside  the  judgment  or  by  an  order  granted 
on  the  hearing  of  an  order  to  show  cause  why  possession  should  not  be  restored. ^'^ 

b.  Evidence  and  Matters  Considered.  One  who  moves  to  be  restored  to  pos- 
session on  the  ground  that  he  was  not  a  party  to  the  action  must  make  out  a  clear 
case  free  from  ambiguity.^^  And  the  court  will  not  consider  whether  plaintiff 
has  acquired  an  outstanding  title,  legal  or  equitable,  besides  tliat  involved  in  the 
ejectment  action.^^ 


'Neic  Jersey. —  Heileman  v.  Frey,  54  N.  J.  L. 
284,  23  Atl.  943. 

i^eio  York. —  Costar  v.  Peters,  4  Abb.  Pr. 
N.  S.  53. 

Pennsylvania. — Breading  i;.  Blocher,  29  Pa. 
St.  347.  ■ 

West  Virginia. —  Brown  r.  Cunningham,  23 
W.  Va.  109. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  421. 

Where  a  judgment  plaintiff  by  threat  of 
execution  secures  the  payment  of  money  on 
the  judgment,  and  also  the  proceeds  of  a  sale 
representing  the  equity  of  redemption  in  the 
land,  defendant  on  securing  a  reversal  is  en- 
titled to  summary  restitution  and  is  not  rele- 
gated to  a  separate  suit.  Colburn  v.  Yantis, 
176  Mo.  670,  75  S.  W.  653. 

Where  a  receiver  sells  the  property  in  his 
character  of  trustee  in  a  deed  of  trust,  which 
is  paramount  to  the  title  of  either  party,  and 
the  purchaser  is  not  a  party  to  the  ejectment 
suit,  restitution  to  defendant  on  his  securing 
a  reversal  of  plaintiff's  judgment  cannot  be 
ordered,  especially  where  such  defendant  is 
present  and  objects  to  th.^  sale  only  on  the 
ground  that  the  obligation  secured  by  the 
deed  of  trust  is  not  due;  nor,  where  such 
sale  is  made  without  presenting  the  deed 
to  the  court  or  securing  an  order  for  the 
sale,  can  the  regularity  of  the  receiver's  act 
be  determined  on  appeal  by  defendant  from 
the  refusal  of  a  writ  of  restitution,  after  re- 
versal of  plaintiff's  judgment.  Colburn  v. 
Yantis,  176  Mo.  670,  75  S.  W.  653. 

Writ  will  not  be  awarded  on  reversal  of 
judgment,  where,  although  the  tenant  appears 
to  be  out  of  possession,  the  record  does  not 
show  that  any  habere  facias  issued,  or  that 
he  was  evicted  by  writ.  Frank  v.  Hickman,  7 
J.  J.  Marsh.  (Ky.)  635. 

51.  Ely  V.  Fen,  12  N.  J.  L.  321;  Perry  v. 
Tupper,  70  N.  C.  538 ;  Walsh  v.  Sykes,  1  Lack. 
Leg.  Rec.  (Pa.)  429. 

Judgment  by  default  is  within  the  rule. 

Sheppard  v.   ,  7  N.  J.  L.  161.    But  see 

Den  V.  Ferin,  6  N.  J.  L.  431. 

52.  Greer  v.  McClelland,  1  Phila.  (Pa.) 
128. 


It  is  no  bar  to  restitution  after  reversal 
that  defendant  had,  after  execution  of  the 
writ  of  possession,  compromised  his  claim  for 
improvements  for  a  term  in  the  premises,  and 
agreed  to  restore  them  at  the  end  of  the 
lease,  and  was  thereby  in  actual  possession. 
Smith  V.  Robinson,  1  T.  B.  Mon.  (Ky.)  14. 

Where  cause  is  dismissed  by  stipulation  af- 
ter order  for  a  new  trial  is  taken  by  defend- 
ant, a  judgment  for  defendant  with  restitu- 
tion is  authorized.  Wakeley  v.  Delaplaine, 
15  Wis.  554. 

53.  Rollins  v.  Bishop,  76  N.  C.  268. 

54.  Young  v.  Davis,  1  T.  B.  Mon.  (Ky.) 
152,  holding  also  that  where  complainant  ob- 
tained possession  by  collusion  with  the  ten- 
ant, against  whom  the  ejectment  had  been 
brought,  and  obtained  the  reinstatement  of 
the  injunction  by  presenting  to  the  judge  an 
incorrect  transcript  of  the  record,  he  was 
not  entitled  to  restitution. 

55.  Costar  v.  Paters,  4  Abb.  Pr.  N.  S. 
(N.  Y.)  53.  See  also  Colburn  v.  Yantis,  176 
Mo.  670,  75  S.  W.  653. 

56.  Mode  of  obtaining  restitution  generally 
see  Appeal  and  Ekkok,  3  Cvc.  467. 

57.  Smith  v.  Mitchell,  1  J."  J.  Marsh.  (Ky.) 
270. 

Parties. —  On  scire  facias  for  restitution  all 
persons  who  have  been  evicted  should  be 
made  plaintiffs.  Smith  v.  Mitchell,  1  J.  J. 
Marsh.  (Ky.)  270. 

58.  Greer  v.  McClelland,  1  Phila.  (Pa.) 
128. 

59.  Smith  v.  Pretty,  22  Wis.  655. 

60.  But  the  order  should  not  include  an 
injunction  clause  restraining  plaintiff  from 
entering  into  or  interfering  with  the  posses- 
sion. Dawley  v.  Brown,  43  How.  Pr.  (N.  Y.) 
17.  See  also  Martin  v.  Rector,  11  Abb.  N. 
Cas.  (N.  Y.)  362,  63  How.  Pr.  (N.  Y.)  362, 
holding  that  a  formal  judgment  of  restitution 
cannot  be  entered  without  an  order  allow- 
ing it. 

61.  California  Quicksilver  Min.  Co.  v.  Red- 
ington,  50  Cal.  160. 

62.  Heileman  v.  Frey,  54  N.  J.  L.  284,  23 
Atl.  943. 
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4.  Extent/^  Operation,  and  Effect.  Where  a  judgment  of  reversal  in  eject- 
ment is  tinal,  the  restitution  to  which  a  party  is  entitled  under  the  reversal  is 
everything  speciticallj  which  lie  has  lost,  or  which  is  still  in  the  possession  of  his 
adversary.  This  rule  has  been  qualified  where  the  sale  is  to  a  stranger  hona  fide 
or  where  a  third  person  has  hona  fide  acquired  some  collateral  right  before  the 
reversal.  In  the  former  case  it  is  held  that  defendant  whose  property  has  been  sold 
is  entitled  to  the  fruits  of  tlie  sale.  If  the  property  itself  is  in  the  hands  of  the 
sheriff  or  has  been  transferred  through  the  instrumentality  of  the  execution  he  is 
entitled  to  be  restored  to  that.^^  The  recovery  may  also  include  the  value  of  the 
crops,^^  and  the  proceeds  of  a  receiver's  sale  paid  to  plaintiff  and  representing  the 
equity  of  redemption  in  the  land.^^  Execution  of  the  writ  and  restitution  to  the 
party  dispossessed  restores  the  seizin.^^  On  the  other  hand  the  quashal  of  a  writ 
of  restitution  and  a  restoration  of  possession  given  under  it  places  the  parties  in 
respect  to  their  legal  rights  as  they  stood  before  the  emanation  of  the  writ.^^ 

I.  Costs '^^ —  lo  Who  Entitled  to  Costs  —  a.  In  General.  As  a  general  rule  a 
successful  plaintiff  in  ejectment  is  entitled  to  costs  ;  ™  and  he  may  proceed  therefor, 
although  his  title  becomes  divested  pending  suit.'^ 

b.  Each  Party  Successful  in  Part.^^  One  who  sues  to  recover  possession  of 
an  undivided  part  of  real  estate  and  recovers  an  undivided  part,  but  a  less  interest 
than  he  sued  for,  is  entitled  to  full  costs,  even  if  the  answer  concedes  his  right  to 


63.  Extent  of  restitution  generally  see  Ap- 
peal Ai\D  Error,  3  Cyc.  469. 

64.  Colburn  v.  Yantis,  176  Mo.  670,  75 
S.  W.  653,  in  which  case  it  was  also  held  that 
where  a  party  has  been  wronged  by  the  er- 
roneous judgment  of  a  court  which  is  re- 
versed on  appeal,  it  is  not  necessary  for  the 
party  seeking  restitution  for  what  he  has 
lost  to  bring  a  separate  action,  but  all  the 
parties  being  in  court  the  court  will  right 
the  wrong  with  all  possible  speed.  See  also 
Gott  V.  Powell,  41  Mo.  417.  Defendant  in 
the  lower  court,  in  whose  favor  the  judgment 
is  finally  reversed,  would  undoubtedly  under 
the  rule  of  the  text  be  entitled  to  be  restored 
to  possession,  and  also  to  the  rents  and  profits 
which  he  has  lost  while  out  of  possession. 
Crispen  r.  Hannovan,  86  Mo.  160  [as  ex- 
plained in  Colburn  r.  Yantis,  176  Mo.  670, 
75  S.  W.  653].  In  Gould  v.  Sternberg.  128 
111.  510,  515,  21  N.  E.  628,  15  Am.  St.  Rep. 
138,  an  action  in  ejectment  wherein  the  ef- 
fect of  reversal  of  a  judgment  upon  the  ques- 
tion of  title  was  discussed,  and  the  principle 
of  the  text  being  involved,  the  court  said: 
"  It  is  well  settled  in  this  State,  that  when 
property  of  a  defendant  has  been  sold  on  a 
judgment,  afterward  reversed,  to  a  party  to 
such  judgment,  the  defendant  can  recover  it 
back.  If  the  purchaser  be  a  third  party,  he 
can  recover  from  the  plaintiff  the  value 
thereof,  but  the  title  to  the  property,  in  that 
case,  is  unaffected  by  the  reversal."  Compare 
Lewis  X.  Scott,  59  S.  W.  1130,  22  Ky.  L.  Rep. 
1043. 

Rents  accruing  subsequent  to  receiver's  pos- 
session paid  to  plaintiff  to  avoid  execution 
may  be  recovered  on  reversal  of  judgment. 
Colburn  v.  Yantis,  176  Mo.  670,  75  S.  W. 
653,  in  which  case  it  was  also  held  that 
where  a  party  has  been  wronged  by  the  er- 
roneous judgment  of  a  court  which  is  re- 
versed on  appeal,  it  is  not  necessary  for  the 
party  seeking  restitution  for  what  he  has 


lost  to  bring  a  separate  action,  but  all  the 
parties  being  in  court  the  court  will  right 
the  wrong  with  all  possible  speed. 

65.  Breading  v.  Blocher,  29  Pa.  St.  347. 

66.  Colburn  ?•.  Yantis,  176  Mo.  670,  75 
S.  W.  653. 

67.  Smith  f.  Robinson,  1  T.  B.  Mon.  ( Ky. ) 
14. 

68.  Breeding  r.  Taylor,  6  B.  Mon.  (Ky.) 
62. 

On  motion  to  quash  writ  of  restitution,  the 

return  of  a  habere  facias  having  been  quashed 
and  restitution  ordered,  the  decisions  cannot 
be  questioned.  Tribble  v.  Frame,  3  T.  B. 
Mon.  (Ky.)  13. 

69.  Costs  generally  see  Costs,  11  Cyc.  1 
et  seq. 

70.  Cythe  v.  La  Fontain,  51  Barb.  (N.  Y.) 
186;  Bachman  v.  Gross,  150  Pa.  St.  516,  24 
Atl.  712;  Gill  v.  Gill,  37  Pa.  St.  312;  Cad- 
walader  v.  Berkheiser,  32  Pa.  St.  43;  Zeigler 
v.  Fisher,  3  Pa.  St.  365;  Allen  v.  Flock,  2 
Penr.  &  W.  (Pa.)  159;  Dunn  v.  Games,  8  Fed. 
Cas.  No.  4,177,  2  McLean  344.  See  also  11 
Cyc.  27,  32,  85. 

Although  a  referee's  report  for  plaintiff  does 
not  allow  costs  they  may  be  awarded  him. 
Harvey  v.  Snow,  1  Yeates  (Pa.)  156. 

Judgment  for  plaintiff  on  a  conditional  ver- 
dict is  for  costs  as  well  as  for  the  land.  Brad- 
ley V.  O'Donnell,  40  Pa.  St.  479. 

Plaintiff  cannot  have  costs  where  the  evi- 
dence does  not  show  any  wrongful  act  done 
by  defendant,  even  though  it  establishes  plain- 
tiff's title.  Clarke  r.  Wagner,  78  N.  C. 
367. 

71.  Rugan  v.  Philips,  4  Yeates  (Pa.)  382; 
Murray  v.  Garretson,  4  Serg.  &  R.  (Pa.)  130, 
as  by  conveyance.  But  compare  Freedly  r. 
Mitchell,  2  Pa.  St.  100,  where  it  is  held  that 
his  costs 'in  such  case  are  nominal. 

72.  See  also  infra,  VIII,  I,  1,  c. 

Costs  where  each  party  successful  in  part 
generally  see  Costs,  11  Cyc.  28. 
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the  interest  recovered,  but  raises  an  issue  on  the  question  of  the  ouster  for  the 
part  recovered.'^^  But  where  defendant  prevails  in  the  principal  subject  of  the 
litigation  costs  may  be  awarded  against  plaintiff  in  the  court's  discretion,  even 
though  he  obtain  judgment  for  the  land.'^'^ 

e.  On  Disclaimer.'^^  A  disclaimer  by  defendant  operates  as  a  denial  of  both 
title  and  possession,''^  and  if  made  before  pleading  entitles  him  to  costs  if  true,"^' 
unless  for  special  reasons,  the  court  decides  otherwise.'^^  Plaintiff  is  entitled  to 
costs  where,  notwithstanding  the  disclaimer,  defendant  is  shown  to  be  in  posses- 
sion."^ Plaintiff  is  also  entitled  to  cost;s  prior  to  a  disclaimer  made  after  a  plea  of 
not  guilty.^  But  there  should  be  no  judgment  against  defendant  for  costs 
incurred  subsequent  to  the  disclaimer.^^ 

d.  Where  Action  Is  Not  Defended.  No  judgment  can  be  given  for  costs 
where  the  action  is  undefended  and  judgment  is  rendered  against  the  casual 
ejector.^^  And  on  default  without  a  jury  having  been  called  costs  cannot  be 
assessed  against  defendant  unless  it  is  affirmatively  proven  that  he  was  in  posses- 
sion at  the  commencement  of  the  action.^^  But  costs  will  be  allowed  on  judg- 
ment by  default  against  a  tenant  in  possession  on  whom  process  is  served.^ 

e.  Recovery  in  Another  Ejectment  Suit.  Plaintiff  may  proceed  for  his  costs 
after  the  premises  have  been  recovered  against  him  by  an  adversary  plaintiff  in 
another  ejectment.^^ 

2.  Who  Liable  For  Costs  —  a.  In  General.  According  to  the  English  practice 
if  defendant  is  successful  judgment  for  costs  is  awarded  against  plaintiff's  lessee,^*^ 
and  this  rule  has  been  adopted  in  some  of  the  earlier  American  decisions.^'  In 


73.  Lawton  v.  Gordan,  37  Cal.  202. 

74.  Hays  v.  Tilson,  18  Tex.  Civ.  App.  610, 
45  S.  W.  479. 

75.  Disclaimer  as  affecting  costs  generally 
see  Costs,  11  Cyc.  82. 

76.  Tripner  v.  Abrahams,  47  Pa.  St.  220. 

77.  Kansas  Pac.  R.  Co.  f.  McBratney,  10 
Kan.  415;  Tripner  v.  Abrahams,  47  Pa.  St. 
220 ;  Mabie  v.  Tuellhart,  23  Pa.  Co.  Ct.  241 ; 
Caldwell  v.  Lowden,  3  Brewst.  (Pa.)  63; 
Jones  'O.  Webber,  1  D.  Chipm.  (Vt.)  215. 

Upon  disclaimer  by  defendant  as  to  part  of 
the  land  and  a  plea  of  not  guilty  as  to  the 
remainder,  and  judgment  for  defendant  there- 
for and  for  plaintiff  only  as  to  the  part  to 
which  the  disclaimer  is  applicable,  plaintiff 
is  liable  for  the  costs.  Quincy  t\  Chicago, 
etc.,  R.  Co.,  94  111.  537. 

Where  a  defendant  pleads  a  disclaimer  to 
a  part  of  the  land  and  the  general  issue  as  to 
the  other  part,  and  a  verdict  is  returned  for 
defendant  on  the  general  issue  and  against 
him  on  the  other  issue,  jury  finding  that  he 
was  in  possession,  plaintiff  has  costs.  Wells 
r.  Osborn,  2  Mass.  446. 

Sufficiency  of  disclaimer. —  An  answer  al- 
leging possession  in  a  third  person  and  dis- 
claiming all  interest  in  or  title  to  the  prem- 
ises is  a  disclaimer  entitling  defendant  to 
costs.  McCarnan  v.  Cochran,  57  Ind.  166. 
But  where  plaintiff's  lessor  in  ejectment  did 
not  authorize  the  suit,  but  knowing  of  it  did 
not  repudiate  it  except  by  a  letter  to  plain- 
tiff's attorney  disclaiming  it,  the  court  re- 
fused a  motion  to  vacate  the  judgment  for 
costs  against  him,  and  tax  them  against  the 
moving  parties,  it  not  appearing  that  the  lat- 
ter were  solvent  or  residents.  Hallett  v. 
Hastie,  35  Ala.  164. 

On  the  rendition  of  a  judgment  on  an 
agreed  statement  of  facts  for  a  tenant,  as 
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on  a  disclaimer,  the  tenant  is  not  entitled  to 
costs,  since  Mass.  Gen.  St.  c.  134,  §§8,  12, 
provide  that  when  a  tenant  disclaims  he 
"  shall  be  allowed  such  costs  only  as  accrue 
after  the  filing  of  the  plea."  Esty  v.  Currier, 
98  Mass.  500. 

78.  Kansas  Pac.  R.  Co.  v.  McBratney,  10 
Kan.  415,  decided  under  special  statute. 

79.  Swayne  f.  Taylor,  2  Chest.  Co.  Rep. 
(Pa.)  84. 

80.  Lane  v.  Harrold,  66  Pa.  St.  319.  See 
also  Byersdorfer  v.  Schultz,  2  S.  W.  492,  8 
Ky.  L.  Rep.  601. 

If  defendant  does  not  disclaim  or  surren- 
der till  trial,  plaintiff  is  entitled  to  costs,  al- 
though he  recovers  only  part  of  the  land  in 
dispute.  Kirkpatrick  v.  Vanhorn,  32  Pa.  St. 
131. 

Disclaimer  by  a  part  of  defendants. —  In 

ejectment  for  land  of  which  the  several  de- 
fendants had  taken  possession,  each  claiming 
a  certain  portion  where  some  of  the  defend- 
ants enter  a  disclaimer  and  others,  with  plain- 
tiff's consent,  agree  to  a  judgment  against 
them  without  costs  or  damages,  the  remain- 
ing defendants  who  only  plead  the  general 
issue  are  on  a  general  verdict  against  them 
liable  for  all  the  costs  and  damages.  Bell  v. 
Foxen,  42  Fed.  755. 

81.  Fisher  i*.  Camp,  26  W.  Va.  576.  And 
see  Lane  v.  Harrold,  66  Pa.  St,  319,  holding 
that  defendant  is  entitled  to  costs  accruing 
subsequent  to  the  disclaimer. 

82.  Tate  i\  Doe,  24  Miss.  465. 

83.  Sims  V.  Thompson,  30  Ala.  158. 

84.  Huff  f.  Lake,  9  Humphr.  (Tenn.)  137. 

85.  Kennedy  v.  Holman,  19  Ala.  734. 

86.  See  Hopkins  v.  Godbehire,  2  Yerg. 
(Tenn.)  241. 

87.  Doe  V.  Owen,  2  Blackf.  (Ind.)  452,  rule 
subsequently  changed  by  statute. 
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others,  howev^er,  either  because  of  statute,^^  or  independently  of  statute,^^  costs 
may  be  taxed  against  the  lessor,  and  that  too  although  his  name  has  been  used 
without  his  authority .^^  So  one  of  several  lessors  who  has  his  name  stricken  from 
the  declaration  is  liable  to  his  co-lessors  for  his  proportion  of  the  costs.^^  There 
is  a  conflict  of  authority  as  to  whether  plaintiff's  lessor  will  be  ruled  to  pay  costs 
on  a  judgment  of  nonsuit  against  him  for  refusing  to  join  in  the  consent  rule.^^ 
A  trustee  who  pleads  not  guilty  in  ejectment  against  him  by  his  cestui  que  trust 
is  liable  for  costs  if  plaintiff  recovers  judgment.^'^  If  an  attorney  prosecute  eject- 
ment in  the  name  of  a  party  without  authority  and  fails  plaintiff"  is  liable  for  the 
€Osts.  Defendant  has  a  right  to  presume  a  retainer.^^  And  one  reviving  the 
action  in  plaintiff's  name  after  his  death  is  liable  for  costs,  where  he  is  not  entitled 
to  be  substituted.^^  Tenants  in  possession  are  not  liable  for  costs  until  admitted 
to  defend.^*^  Nor  are  such  tenants,  who  were  served  with  notice  to  defend,  tax- 
able with  costs,  w^iere  they  refused  to  enter  into  the  consent  rule,  and  were  turned 
out  of  possession  after  return  of  the  execution.^' 

b.  Party  Obtaining  New  Trial.  Where  a  statute  gives  a  new  trial  in  eject- 
ment as  a  matter  of  right  on  payment  of  all  costs  by  the  party  asking  it,  the  pay- 
ment of  costs  by  him  is  a  final  disposition  of  the  question  of  costs  for  the  former 
proceedings,  and  the  court  has  no  power  to  order  costs  to  abide  the  event  of  a  new 
trial.^^ 

3.  Right  as  Affected  by  Tender  of  Money.  Where  plaintiff  brings  ejectment 
on  his  legal  title  and  defendant  sets  up  a  contract  for  the  purchase  of  the  land 
and  tenders  the  balance  unpaid  of  the  purchase-money,  plaintiff  is  entitled  to 
judgment  for  nominal  judgment  and  costs.^ 

4.  Amount  and  Items  Allowable.  Where  all  the  defendants  in  ejectment  pre- 
vail, each  is  entitled  to  costs  of  travel  and  attendance,  unless  some  special  cause 
be  shown  to  the  contrary.^  If  the  statute  fixes  a  certain  sum  as  costs  to  be  taxed 
that  will  be  the  sum  recoverable.^  Attorney's  fees  are  not  recoverable  in  the 
absence  of  statute  or  stipulation  authorizing  them  ;  ^  nor  will  costs  for  attendance 


88.  Hopkins  v.  Godbehire,  2  Yerg.  (Tenn.) 
241. 

89.  Blount  V.  Wright,  60  N.  C.  89;  Scott 
V.  Sears,  31  N.  C.  87. 

Reason  for  rule. —  Inasmuch  as  the  courts 
permit  plaintiff's  lessor  to  take  all  the  bene- 
fits of  a  recovery  in  the  action,  a  judgment 
should  be  rendered  against  him  for  the  costs 
in  case  defendant  is  successful.  Blount  v. 
Wright,  60  N.  C.  89. 

Plaintiff's  lessor  is  liable  where  he  enters 
during  pendency  of  suit.  Gubbs  v.  Ellis,  4 
N.  C.  415. 

90.  Hopkins  v.  Godbehire,  2  Yerg.  (Tenn.) 
241.  Especially  is  this  so  where  he  permits 
the  action  to  proceed  to  judgment  and  execu- 
tion against  himself  without  taking  any  steps 
to  relieve  himself  other  than  merely  to  dis- 
claim the  suit  in  a  letter  to  plaintiff's  attor- 
ney.   Hallett  V.  Hastie,  35  Ala.  164. 

91.  Scott  r.  Sears,  31  N.  C.  87,  holding 
further  that  if  plaintiff  ultimately  succeeded, 
such  lessor  will  be  entitled  to  recover  back 
the  costs  so  paid  out  of  those  collected  from 
defendant. 

92.  That  lessor  will  not  be  ruled  to  pay 
costs  see  Anonymous,  8  N.  J.  L.  268;  Den  v. 
Hayne,  21  N.  J.  L.  245;  Goodright  v.  Bad- 
title,  2  W.  Bl.  763. 

That  lessor  will  be  ruled  to  pay  costs  see 
Jackson  v.  Stiles,  1  Cow.  (N.  Y.)  166.  See 
also  to  the  same  effect  Smith  v.  Barnardiston, 
2  W.  Bl.  904. 


93.  Caldwell  t\  Lowden,  3  Brewst.  (Pa.) 
63. 

94.  Hamilton  v.  Wright,  37  N.  Y.  502. 

95.  Hamilton  v.  Homer,  46  Miss.  378. 

96.  Myers  v.  Smith,  5  B.  Mon.  (Ky.)  279. 

97.  Den  f.  Fen,  24  N.  J.  L.  544. 

98.  The  costs  so  required  to  be  paid  include 
an  additional  allowance  (Wing  /;.  De  la 
Rionda,  13  N.  Y.  Suppl.  793,  20  N.  Y.  Civ. 
Proc.  183),  but  not  the  costs  of  a  suggestion 
for  mesne  profits.  Payment  only  of  the  costs 
of  the  principal  suit  can  be  required.  Shaw  r. 
McMaren,  2  Hill  (N.  Y.)  417. 

99.  Zimmerman  v.  Marchland,  23  Ind.  474 ; 
Carnes  v.  Piatt,  40  N.  Y.  Super.  Ct.  205. 

1.  Cadwalader  f.  Berkheiser,  32  Pa.  St.  43, 
in  which  it  was  further  said  that  if  defendant 
had  tendered  or  offered  payment  before  suit 
brought  and  kept  it  up  by  bringing  the  money 
into  court,  plaintiff  would  not  have  been  en- 
titled to  a  judgment  of  any  kind, 

2.  Boynton  f.  King,  1  Tyler  (Vt.)  30. 

3.  McAlister  v.  Brents,  9  B.  Mon.  (Ky.) 
483. 

4.  Smith  V.  Bell,  25  S.  W.  752,  9  Ky.  L. 
Rep.  1,  3  Ky.  L.  Rep.  626;  Hegar  r.  De  Groat, 
3  N.  D.  354,  56  N.  W.  150. 

Ejectment  is  a  mixed  action  within  a  stat- 
ute authorizing  five  dollars  to  be  taxed  as 
attorney's  fees  in  mixed  actions.  McAlister 
r.  Brents,  9  B.  Mon.  (Ky.)  483. 

Allowance  of  attorney's  fees  generallv  see 
Costs,  11  Cyc.  104. 
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of  a  surveyor  after  the  Urst  session  of  court  be  allowed  where  he  is  not  subpoenaed.^ 
So  if  plaintiff  in  ejectment  count  upon  demises  by  persons  who  are  dead,  defend- 
ant, after  entering  into  the  consent  rule,  may  apply  to  have  their  names  struck 
out  of  the  declaration  and  that  without  costs,  the  necessity  of  the  application 
arising  from  plaintiff.® 

6.  Security.'^  Ejectment  is  within  a  statute  requiring  security  for  costs  in  all 
cases  where  plaintiff  or  the  person  for  whose  use  the  action  is  commenced  is 
a  non-resident.^  Security  may  also  be  required  where  plaintiff's  lessor  is  an 
infant.^  Defendant  cannot  be  required  to  give  security  on  the  ground  of  removal 
from  the  state  after  entering  into  the  common  rule.^^  Defendants  giving  security 
need  not  sign  the  bond  and  it  may  be  filed  at  a  term  subsequent  to  filing  the 
answer.^^  Plaintiff  may  also  give  security  at  a  term  subsequent  to  the  return- 
term,  especially  where  no  appearance  has  been  entered  by  the  tenants  in 
possession. Where  a  statute  exempting  defendant  from  giving  security  on 
affidavit  by  him  that  he  is  unable  to  give  security  and  certificate  of  counsel  that 
plaintiff  is  not  entitled  to  recover  is  complied  with  it  is  error  to  require  security 
for  costs. 

6.  Waiver  OF  Right  TO  Costs.  Where  a  jury  in  ejectment  find  for  plaintiff, 
and  that  he  pay  defendant  a  specified  compensation  for  improvements,  and  make 
that  a  condition  of  the  recovery,  the  waiver  of  a  writ  of  error  by  plaintiff  is  a 
waiver  of  costs.^^ 

7.  Remission  on  Reversal.  There  may  be  a  reversal  on  the  merits  and  a  retax- 
ation  of  costs  ordered,  unless  the  respondent  remits  the  amount  improperly  taxed. 

8.  Collection.^®  A  separate  fieri  facias  may  issue  and  a  demand  for  costs 
under  the  rule  nisi  for  judgment  as  in  case  of  nonsuit  may  be  of  any  or  every 
one  of  the  lessors  of  plaintiff  or  of  plaintiff's  attorney. -^^  So  the  court  will  on 
attachment  against  the  lessor  for  costs  stay  proceedings  to  enable  him  to  bring 
action  against  his  attorney,  where  there  are  contradictory  affidavits  upon  the 
question  whether  or  not  he  consented  to  the  use  of  his  name  as  a  lessor. 

IX.  MESNE  PROFITS  AND  DAMAGES. 

A.  Methods  of  Procedure  to  Recover.  On  the  first  introduction  of  the 
action  of  ejectment  and  while  the  ancient  practice  prevailed,  the  measure  of  dam- 
ages was  the  profits  of  the  land  accruing  during  the  tortious  holding  of  defend- 
ant ;  but  when  the  proceedings  became  fictitious  and  plaintiff  nominal  the  dam- 
ages became  nominal  also.  The  courts  made  no  new  provisions  and  no  new 
fictions  to  enable  the  jury  to  inquire  into  the  actual  damage  and  include  in  their 
verdict  the  real  injury  sustained  by  the  wrongful  holding.^  To  meet  this  diffi- 
culty the  remedy  sanctioned  b}^  the  courts  was  an  action  of  trespass  vi  et  armis, 
usually  termed  an  action  for  mesne  profits,^^  the  same  being  a  continuation  of  the 


5.  Nieklin  v.  Morrow,  3  Brev.  (S.  C.)  405. 

6.  Jackson  v.  Reynolds,  1  Cai,  Cas.  (N.  Y.) 
20,  Col.  Cas.  (N.  Y.)  155,  Col.  &  C.  Cas. 
(N.  Y.)  91. 

7.  Security  for  costs  generally  see  Costs, 
11  Cyc.  170. 

8.  Farnsworth  v.  Agnew,  27  111.  42;  Tren- 
ton State  Bank  v.  Evans,  14  N.  J.  L.  298. 

Statute  requiring  tenants  to  give  bonds  be- 
fore pleading  in  ejectment  is  not  applicable 
to  the  case  of  a  vendee  who  enters  into  pos- 
session under  a  contract  of  purchase  and  fails 
to  pay.    Cox      Gray,  61  N.  C.  488. 

9.  Trenton  State  Bank  v.  Evans,  14  N.  J.  L. 
298. 

10.  Den  V.  Inslee,  6  N.  J.  L.  475. 

11.  Wall  V.  Fairly,  66  N.  C.  385. 
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12.  Moyers  v.  Brown,  10  Humphr.  (Tenn.) 
77. 

13.  Jones  v.  Fortune,  69  N.  C.  322. 

14.  Allen  v.  Flock,  2  Penr.  &  W.  (Pa.) 
159. 

15.  Hoyt  V.  Jones,  31  Wis. '389. 

16.  Enforcement  of  payment  of  costs  gen- 
erally see  Costs,  11  Cyc.  253. 

17.  Jackson  v.  Gale,  3  Cow.  (N.  Y.)  24. 

18.  Jackson  f.  Thompson,  7  Cow.  (N.  Y.) 
426. 

19.  People  f.  Bradt,  7  Johns.  (N.  Y.)  539. 

20.  Adams  Ejectm,  445;  Davis  v.  Delpit, 
25  Miss.  445. 

21.  Adams  Ejectm.  445;  3  Blackstone 
Comm.  199,  205.  And  to  the  same  effect  see 
the  following  cases : 
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action  of  ejectmeiit,^^  and  supplemental  tliereto.^^  ^Nevertheless  in  a  number  of 
American  states  it  has  been  held  without  statutory  authorization  that  mesne 
profits^  and  damages  for  waste are  recov^erable  in  an  action  of  ejectment ;  and 
in  many  other  jurisdictions  either  because  of  statutes  expressly  authorizing  it  or 
because  of  the  more  liberal  practice  authorized  by  the  codes  of  procedure,  plaintiff 
may  unite  in  one  action  a  cause  of  action  to  recover  possession  of  land  and  a  claim 
for  rent  or  mesne  profits  and  damages.^*^  Notwithstanding  the  fact  that  damages 
and  rents  and  profits  are  recoverable  in  ejectment,  it  is  held  in  some  jurisdictions 
where  this  practice  is  permissible,  either  because  of  or  independently  of  statute, 
that  this  does  not  prevent  the  maintenance  of  a  separate  action  therefor,^''  but  this 
has  been  denied  in  others.^^  So  in  some  jurisdictions  the  statutes  have  substituted 
in  place  of  trespass  for  mesne  profits  a  suggestion  of  such  claim  and  direct  that  it 
be  in  the  form  in  use  for  a  declaration  in  an  action  for  use  and  occupation,^^  or  in 


Alabama. —  White  v.  St.  Guirons^  Minor 
3:^1,  12  Am.  Dec.  56. 

California. —  See  Miller  v.  Myers,  46  Cal. 
535. 

Illinois. —  Ringhouse  v.  Keener,  63  111.  230. 

Mississippi. — Dean  v.  Tucker,  58  Miss.  487 ; 
Davis  V.  Delpit,  25  Miss.  445. 

New  Yorfc.— Wallace  v.  Berdell,  101  N.  Y. 
13,  3  N.  E.  769;  Vandervoort  v.  Gould,  36 
N.  Y.  639. 

North  Carolina. —  Brothers  v.  Hurdle,  32 
N.  C.  490,  51  Am.  Dec.  400. 

Pennsylvania. —  Osbourn  r.  Osbourn,  11 
Serg.  &  R.  55. 

Tennessee. —  Avent  v.  Hurd,  3  Head  458; 
Poindexter  v.  Cherry,  4  Yerg.  305.  Compare 
Nelson  v.  Allen,  1  Yerg.  360,  holding  that  the 
owner  of  land  may  call  on  the  disseizor  in 
equity  to  account  for  the  mesne  profits. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  436. 

Account  render  will  not  lie  to  recover 
mesne  profits.  Harker  r.  Whitaker,  5  Watts 
(Pa.)  474. 

Assumpsit  for  use  and  occupation  does  not 
lie.  Dean  v.  Tucker,  58  Miss.  487 ;  Avene  v. 
Hord,  3  Head  (Tenn.)  458;  Poindexter  v. 
Cherry,  4  Yerg.  (Tenn.)  305. 

Produce  of  land  not  recoverable. —  A  plain- 
tiff who  has  recovered  in  an  action  of  eject- 
ment has  no  right  to  seize  upon  the  produce 
of  the  land  which  has  been  severed  before  the 
writ  of  possession  executed.  His  remedy  is 
by  an  action  for  the  mesne  profits.  Brothers 
V.  Hurdle,  32  N.  C.  490,  51  Am.  Dec.  400. 

22.  Brothers  v.  Hurdle,  32  N.  C.  490,  51  Am. 
Dec.  400;  Camp  v.  Holmesley,  32  N.  C.  211. 

23.  Brown  v.  McCloud,  3  Head  (Tenn.) 
280. 

24.  Alsop  V.  Peck,  2  Root  (Conn.)  224; 
Miller  v.  Melchor,  35  N.  C.  439.  And  see 
Hodgkins  v.  Price,  137  Mass.  13. 

In  New  Jersey  and  Pennsylvania  it  has 
been  held  that  mesne  profits  are  recoverable 
in  an  action  of  ejectment  (Boyd  v.  Cowan,  4 
Dall.  (Pa.)  130,  1  L.  ed.  774;  Derin  v.  Chubb, 
1  N.  J.  L.  466)  provided  notice  of  the  claim 
therefor  has  previously  been  given  (Cook  v. 
Nicholas,  2  Watts  &  S.  (Pa.)  27;  Batten  v. 
Bigelow,  2  Fed.  Cas.  No.  1,108,  Pet.  C.  C. 
452). 

25.  Alsop  V.  Peck,  2  Root  (Conn.)  224. 

26.  Arkansas. —  Jacks  v.  Dyer,  31  Ark.  334. 
California. —  Sullivan  v.  Davis,  4  Cal.  291. 
Florida. —  Duncan  v.  Jackson,  16  Fla.  338. 


Indiana. —  Bottorff  v.  Wise,  53  Ind.  32. 
loiva. —  Dunn  v.  Starkweather,  6  Iowa  466. 
Kansas. —  Knox  v.  Dunn,  22  Kan.  683. 
Kentucky. — Walker  v.  Mitchell,  18  B.  Mon. 
541. 

Maryland. —  Hecht  v.  Colquhoun,  57  Md. 
563. 

Minnesota. —  Lord  v.  Dearing,  24  Minn. 
110;  Armstrong  v.  Hinds,  8  Minn.  254. 

Mississippi. —  Emrich  v.  Ireland,  55  Miss. 
390;  Garner  u.  Jones,  34  Miss.  505. 

Missouri. —  Sieferer  v.  St.  Louis,  141  Mo. 
586,  43  S.  W.  163;  Jones  v.  Manly,  58  Mo. 
559 ;  Lee  v.  Bowman,  55  Mo.  400, 

Nebraska. —  Fletcher  v.  Brown,  35  Nebr. 
660,  53  N.  W.  557 ;  Harrall  v.  Gray,  12  Nebr. 
543,  11  N.  W.  851. 

New  York. — Vandervoort  v.  Gould,  36  N.  Y. 
639;  Holmes  v.  Davis,  19  N.  Y.  488  [revers- 
ing 21  Barb.  265]  ;  Livingston  v.  Tanner,  12 
Barb.  481 ;  People  v.  New  York,  17  How.  Pr. 
57 ;  Tompkins  v.  White,  8  How.  Pr.  520. 

Vermont. —  Lippett  v.  Kelley,  46  Vt.  516. 

Wisconsin. —  Ashland  M.  E.  Church  v. 
Northern  Pac.  R.  Co.,  78  Wis.  131,  47  N.  W. 
190. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §§  436, 
4361/2. 

In  Louisiana  it  has  been  held  that  under 
the  liberal  system  of  practice  that  obtains 
in  that  state  damages  are  recoverable  in  an 
action  for  the  possession  of  land.  Chinn  v. 
Blanchard,  6  La.  Ann.  66. 

27.  Huncheon  v.  Long,  25  Ind.  App.  530,  58 
N.  E.  563;  Miller  v.  Lancaster  Nat.  Bank,  9 
Ky.  L.  Rep.  649;  Emrich  v.  Ireland,  55  Miss. 
390 ;  Field  v.  Columbet,  9  Fed.  Cas.  No.  4,764, 
4  Sawy.  523. 

28.  Walker  r.  Hitchcock,  19  Vt.  634; 
Strong  V.  Garfield,  10  Vt.  502.  And  see  Vas- 
cocu  V.  Pavie,  14  La.  135,  holding  that  dam- 
ages which  might  have  been  given  under  a 
prayer  for  general  relief  by  defendant  in 
eviction  and  which  were  not  given  will  be 
presumed  not  proved  and  cannot  be  afterward 
recovered  as  it  is  res  adjudicata. 

29.  Wallace  v.  Bsrdell,  101  N.  Y.  13,  3 
N.  E.  769;  Vandevoort  r.  Gould,  36  N.  Y. 

639.  And  see  Noble  v.  Fairs,  58  Mich.  637, 

640,  26  N.  W.  157,  158. 

Form  of  suggestion  for  the  recovery  of 
damages  in  ejectment  see  Adams  Ejectm.  408. 

Form  of  plea  to  a  suggestion  see  Adams 
Ejectm.  499. 
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the  form  of  a  declaration  in  assumpsit.^  And  it  has  been  held  that  the  right  to 
recover  mesne  profits  by  this  procedure  is  not  taken  away  by  a  statute  autliorizing 
the  joinder  in  one  action  of  a  cause  of  action  for  the  recovery  of  the  possession  of 
land  and  a  claim  for  mesne  profits.^^ 

B.  Effect  of  Recovery  in  Ejectment  on  Subsequent  Action.  If  the  stat- 
ute require  a  claim  for  mesne  profits  to  be  adjudicated  in  the  action  of  ejectment 
the  judgment  in  such  action  is  a  bar  to  any  subsequent  action  for  mesne  profits.^^ 
So  if  the  statute  permit  mesne  profits  to  be  recovered  in  an  action  of  ejectment 
without  requiring  claim  therefor  to  be  set  up  in  such  action,  and  plaintiff  claims 
mesne  profits  in  such  action,  the  judgment  in  ejectment  operates  as  a  bar  to  a  subse- 
quent action  for  mesne  profits.^"  Where  a  separate  action  for  mesne  profits  and 
damages  may  be  brought  no  defense  can  be  set  up  in  such  action  which  might 
have  been  set  up  as  a  bar  to  the  action  of  ejectment.^  For  the  purpose  of 
the  recovery  of  mesne  profits  and  damages  in  a  subsequent  action  the  record  of  the 
judgment  in  ejectment  is  conclusive  evidence  of  plaintiff's  title  as  between  the 
parties;^  and  of  his  right  to  possessions^  from  the  time  of  the  demise S'  to 


30.  Ringhouse  x.  Keener,  63  111.  230,  in 
which  it  was  said  that  there  is  no  substantial 
difference  between  the  action  of  trespass  for 
mesne  profits  as  it  existed  under  the  common 
law  and  the  suggestion  required  by  the  Illi- 
nois statute. 

Writ  of  inquiry. —  On  a  suggestion  of  dam- 
ages on  a  default  in  an  action  of  ejectment 
the  proper  practice  is  to  have  issued  a  writ 
of  inquiry  to  assess  the  damages.  Such  writ 
is  required  before  the  damages  can  be  as- 
sessed.   Tucker  v.  Hamilton,  108  111.  464. 

Statute  is  not  applicable  in  actions  against 
persons  not  defendants  in  ejectment.  The 
statute  makes  the  suggestion  and  the  pro- 
ceedings thereon  a  continuance  of  an  eject- 
ment suit  which  could  only  be  when  the  dam- 
ages were  claimed  from  defendant  therein  or 
from  some  successor  substituted  in  place  of 
defendant  if  such  procedure  were  authorized 
by  the  statute.  Snow  v.  McCormick,  43  111. 
App.  537. 

31.  Vandervoort  i\  Goul(^,  36  N.  Y.  639; 
Livingston  v.  Tanner,  12  Barb.  (N.  Y.)  481. 
And  see  People  f.  New  York,  17  How.  Pr. 
(N.  Y.)  57. 

32.  Stewart  v.  Dent,  24  Mo.  111.  See  also 
Gillum  V.  Case,  71  Miss.  848,  16  So.  236. 

33.  Bell  X.  Medford,  57  Miss.  31. 

34.  Langendyck  v.  Burhans,  11  Johns. 
(N.  Y.)  461 ;  Baron  v.  Abeel,  3  Johns.  (N.  Y.) 
481,  3  Am.  Dec.  515;  Jackson  v.  Combs,  7 
Cow.  (N.  Y.)  36;  Man  v.  Drexel,  2  Pa.  St. 
202.  See  also  Douglass  \\  Haldeman,  2  Watts 
(Pa.)  81. 

Title  cannot  be  set  up  by  defendant,  even 
though  he  has  a  better  title.  Jackson  v.  Pan- 
dall,  11  Johns.  (N.  Y.)  405;  Benson  f.  Mats- 
dorf,  2  Johns.  (N.  Y.)  369. 

A  recital  in  a  judgment  of  a  withdrawal  of 
all  claim  for  use  and  occupation  against  de- 
fendants shows  that  the  right  to  damages 
therefor  was  not  adjudicated  in  that  action. 
Welles  t;.  Newsom,  76  Iowa  81,  40  N.  W.  105. 

Where  plaintiffs  were  made  parties  subse- 
quent to  the  commencement  of  the  suit  and 
the  original  plaintiffs  were  nonsuited,  the 
judgment  in  favor  of  them  is  conclusive  only 
from  the  time  they  were  made  parties.  Kille 
V.  Ege,  82  Pa.  St.  102. 
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35.  Alabama. —  Shumake  t.  Nelm,  25  Ala. 
126. 

California. —  Avery  v.  Contra  Costa  County 
Super.  Ct.,  57  Cal.  247;  Byers  v.  Neal,  43 
Cal.  210. 

District  of  Columbia. —  Meloy  v.  Johnston, 
2  Mac  Arthur  202. 

Kentucky. —  Myers  v.  Sanders,  8  Dana  65. 

Maryland. —  West  v.  Hughes,  1  Harr.  &  J. 
574,  2*  Am.  Dec.  539. 

Mississippi. —  Brewer  v.  Beckwith,  35  Miss. 
467. 

New  Jersey. —  Den  v.  McShane,,  13  N.  J.  L. 
35. 

Neio  York. —  Morgan  v.  Varick,  8  Wend. 
587;  Graves  v.  Joice,  5  Cow.  261;  Hopkins  v. 
McLaren,  4  Cow.  667 ;  Jackson  v.  Stone,  13 
Johns.  447;  Baron  v.  Abeel,  3  Johns.  481,  3 
Am.  Dec.  515;  Benson  v.  Matsdorf,  2  Johns. 
369. 

North  Carolina. —  Boston  v.  Jones,  19  N.  C. 
294. 

Pennsylvania. —  Chambers  v.  Lapsley,  7  Pa. 
St.  24;  Lloyd  v.  Nourse,  2  Rawle  49;  Mc- 
Cready  v.  Guardians  of  Poor,  9  Serg.  &  R.  94, 
11  Am.  Dec.  667;  Jeffries  v.  Zane,  1  Miles 
287. 

Virginia. —  Whittington  v.  Christian,  2 
Eand.  353. 

Canada. — See  Wightman  v.  Fields,  19  Grant 
Ch.  (U.  C.)  559,  holding  the  judgment  to  be 
evidence  of  title,  but  declaring  that  it  has 
not  been  determined  whether  it  is  conclu- 
sive. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  439. 

36.  Craig  v.  Watson,  68  Ga.  114;  Shaeffer 
V.  Eichert,  10  Pa.  Co.  Ct.  360. 

37.  Indiana. — Buntin  v.  Duchane,  1  Blackf. 
56. 

Maryland. —  West  v.  Hughes,  1  Harr.  &  J. 
574,  2  Am.  Dec.  539. 

New  York. —  Lion  v.  Burtis,  5  Cow.  408 ; 
Dewey  v.  Osborn,  4  Cow.  329. 

North  Carolina. —  Boston  v.  Jones,  19  N.  C. 
294. 

Pennsylvania. —  Lloyd  v.  Nourse,  2  Rawle 
49. 

Virginia. —  Whittington  v.  Christian,  2 
Band.  353. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  439. 
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the  time  of  the  judgment  and  execution  ;^  and  according  to  some  decisions  it  is 
immaterial  whether  such  judgment  is  founded  on  a  verdict  or  on  a  judgment 
obtained  by  default  against  the  casual  ejector.^^  Nevertheless  such  judgment  con- 
cludes the  parties  only  as  to  the  subject-matter  of  it,^  and  therefore  it  furnishes 
no  proof  of  title  in  plaintiff  prior  to  the  demise,^^  and  if  third  persons  are  sued 
in  an  action  for  mesne  profits,  which  is  substantially  an  action  against  them  as 
trespassers,  they  may  controvert  plaintiff's  title  at  large.  In  such  a  suit  the  record 
of  the  ejectment  is  not  evidence  to  establish  plaintiff's  title  but  is  admissible  to 
show  plaintiff's  possession.''^  So  the  judgment  in  ejectment  is  conclusive  of  plain- 
tiff's right  to  mesne  profits  from  the  time  of  the  demise  laid  in  the  declaration,'^^ 
until  delivery  of  possession  under  execution.^  But  it  is  in  no  case  conclusive  of 
plaintiff's  right  to  profits,  prior  to  the  bringing  of  the  action  in  ejectment.  Such 
judgments  settle  the  right  to  recovery  of  mesne  profits  no  further  back  than  the 
date  of  the  demise  in  the  declaration,  beyond  which  time  the  title  again  comes  in 
question,  unless  proof  of  it  is  waived.''^  The  judgment  is  also  conclusive  of 
defendant's  possession  at  the  time  the  suit  was  commenced,^^  but  it  is  not  conclu- 
sive as  to  the  length  of  time  during  which  defendant  was  in  possession. ^'^  While 
the  judgment  is  jpi'imct  facie  evidence  that  defendant  continued  in  possession 
until  delivery  of  the  premises  to  plaintiff,^^  defendant  is  entitled  to  show  that  his 
possession  terminated  earlier  than  at  that  time.''^ 


38.  West  r.  Hughes,  1  Hair.  &  J.  (Md.) 
574,  2  Am.  Dec.  539.  And  see  cases  cited  in 
the  two  preceding  notes, 

39.  Chirac  v.  Reinicker,  11  Wheat.  (  U.  S.) 
280,  6  L.  ed.  474;  Aslin  v.  Parkin,  2  Burr. 
665,  2  Ld.  Ken.  376;  Goodtitle  Tombs,  3 
Wils.  C.  P.  118;  Adams  Ejectm.  456.  Contra, 
Stewart  v.  Camden,  etc.,  R.  Co.,  33  N.  J.  L. 
115;  Brown  f.  Galloway,  4  Fed.  Cas.  No. 
2,006,  Pet.  C.  C.  291. 

The  reason  is  the  tenant  in  possession  in 
the  first  case  is  the  real  party  on  the  record; 
in  the  last,  he  is  considered  as  substantially 
defendant,  and  the  judgment  by  default,  as 
a  confession  of  the  title  set  up  in  the  eject- 
ment. Chirac  v.  Reinicker,  11  Wheat.  (U.  S.) 
280,  6  L.  ed.  474. 

The  confession  of  entry  by  defendant  in 
ejectment  is  sufficient  evidence  of  possession 
to  enable  plaintiff  to  recover  damages  and 
mesne  profits.  Brown  v.  Galloway,  4  Fed. 
Cas.  No.  2,006,  Pet.  C.  C.  291. 

40.  Aslin  X.  Parkin,  2  Burr.  665,  2  Ld.  Ken. 
376. 

41.  Leland  v.  Tousey,  6  Hill  (N.  Y.)  328; 
Poston  17.  Jones,  19  N.  C.  294;  Aslin  v.  Par- 
kin, 2  Burr.  665,  2  Ld.  Ken.  376;  BuUer 
N.  P.  87 ;  Sanders  PL  &  Ev.  669. 

To  recover  mesne  profits  for  any  time  an- 
terior to  the  date  of  the  demise  plaintiff  must 
prove  both  his  title  then  and  defendant's  pos- 
session. The  judgment  in  ejectment  is  proof 
of  neither.  West  v.  Hughes,  1  Harr.  &  J. 
(Md.)  574,  2  Am.  Dec.  539. 

42.  Leland  v.  Tousey,  6  Hill  (N.  Y.)  328; 
Chirac  v.  Reinicker,  11  Wheat.  (U.  S.)  280, 
6  L.  ed.  474. 

43.  iVeit?  Jersey. —  Den  v.  McShane,  13 
N.  J.  L.  35. 

t^eic  York. —  Benson  v.  Matsdorf,  2  Johns. 
369;  Van  Alen  r.  Rogers,  1  Johns.  Cas.  281, 
1  Am.  Dec.  113. 

North  Carolina. —  Poston  v.  Jones,  19  N.  C. 
294. 

Pennsylvania. —  Kuhns  v.  Bowman,  91  Pa. 


St.  504 ;  Kille  v.  Ege,  82  Pa.  St.  102 ;  Drexel 
V.  Man,  2  Pa.  St.  267;  Man  v.  Drexel,  2  Pa. 
St.  202. 

Tennessee. —  Avent  v.  Hord,  3  Head  458. 
See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  439. 

44.  West  V.  Hughes,  1  Harr.  &  J.  (Md.) 
574,  2  Am.  Dec.  539;  Kuhns  v.  Bowman,  91 
Pa.  St.  504;  Kille  v.  Ege,  82  Pa.  St.  102; 
Sopp  V.  Winpenny,  68  Pa.  St.  78;  Drexel  v, 
Man,  2  Pa.  St.  271,  44  Am.  Dec.  195;  Man 
V.  Drexel,  2  Pa.  St.  202;  Postens  v.  Postens, 
3  Watts  &  S.  (Pa.)  182,  38  Am.  Dec.  752; 
Huston  V.  Wickersham,  2  Watts  &  S.  (Pa.) 
308;  Osbourn  v.  Osbourn,  11  Serg.  &  R.  (Pa.) 
55. 

45.  Dewey  v.  Osborn,  4  Cow.  (N.  Y.)  329; 
Benson  v.  Matsdorf,  2  Johns.  (N.  Y.)  369; 
Kille  V.  Ege,  82  Pa.  St.  102 ;  Huston  v.  Wick- 
ersham, 2  Watts  &  S.  (Pa.)  308;  Avent  v. 
Hord,  3  Head  (Tenn.)  458;  2  Archbold  N.  P. 
431. 

46.  Maryland. —  West  v.  Hughes,  1  Harr. 
&  J.  574,  2  Am.  Dec.  539. 

New  Jersey. —  Bray  v.  McShane,  13  N.  J.  L, 
35. 

New  York. —  Jackson  v.  Combs,  7  Cow.  36; 
Baron  v.  Abeel,  3  Johns.  481,  3  Am.  Dec.  515. 

Pennsylvania. —  Miller  v.  Henry,  84  Pa.  St. 
33 ;  Sopp  V.  Winpenny,  68  Pa.  St.  78 ;  Postens 
V.  Postens,  3  Watts  &  S.  182,  38  Am.  Dec.  752. 

England. —  Aslin  v.  Parkin,  2  Burr.  665,  2 
Ld.  Ken.  376. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  439. 

47.  WVst  V.  Hughes,  1  Harr.  &  J.  (Md.) 
574,  2  Am.  Dec.  539;  Bray  v.  McShane,  13 
N.  J.  L.  35;  Poston  v.  Jones,  19  N.  C.  294; 
Miller  v.  Henry,  84  Pa.  St.  33 ;  Sopp  v.  Win- 
penny, 68  Pa.  St.  78;  Mitchell  v.  Freedlev, 
10  Pa.  St.  198;  Bailey  v.  Fairplay,  6  Binn. 
(Pa.)  450,  6  Am.  Dec.  486. 

48.  Poston  r.  Jones,  19  N.  C.  294;  Sopp  v. 
Winpenny,  68  Pa.  St.  78. 

49.  Poston  V.  Jones,  19  N.  C.  294;  Sopp  v. 
Winpenny,  68  Pa.  St.  78;  Bailey  v.  Fairplay, 
6  Binn.  (Pa.)  450,  6  Am.  Dec.  486.    See  also 
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C.  Persons  Entitled  to  Recover.  An  action  of  trespass  for  mesne  profits 
may  be  maintained  by  a  disseizee  wlio  has  recovered  possession.^^  So  mesne 
profits  may  be  recovered  by  the  lessor  of  plaintiff  after  a  recovery  in  ejectment 
by  default  against  the  casual  ejector.'^^  And  the  right  to  such  profits  inures  from 
the  institution  of  the  suit  as  to  all  persons  entitled  thereto  on  the  demise  of 
plaintiff.^^  Rents  and  profits  may  also  be  recovered  by  a  plaintiff  who  lias  trans- 
ferred the  premises  pending  the  action  ;  whose  title  or  estate  has  terminated 
before  the  trial  of  the  cause  ;  who  has  come  into  the  possession  of  the  premises 
after  the  commencement  of  his  action  or  \s\\o  has  acquired  the  right  to  posses- 
sion after  such  time,  obtained  judgment  for  possession,  and  made  actual  entry 
so  mesne  profits  may  be  recovered  by  an  Indian  nation  to  recover  land  of  an 
intruder.^'^  And  the  right  of  a  plaintiff  to  recover  his  share  of  the  mesne  profits 
collected  by  defendants  as  coheirs  is  not  postponed  until  his  share  of  the  land  is 
allotted  to  him  in  partition.^^  Again  if  an  action  against  a  disseizor  cannot  be 
maintained  on  purely  equitable  grounds,  it  can  be  under  the  rule  of  the  civil  law 
in  Louisiana  that  creditors  may  exercise  all  the  rights  and  actions  of  their  debtor 
except  those  that  are  exclusively  attached  to  the  person.^^  But  where  a  husband 
is  entitled  to  the  possession  of  his  wife's  property  during  coverture  and  the  rents 
and  profits  therefrom,  the  widow^  in  ejectment  only  becomes  entitled  thereto  from 
the  time  of  his  death.^^ 

D.  Persons  Liable.    Liability  for  mesne  profits  rests  upon  the  disseizor,®^ 


Hare  v.  Fury,  3  Yeates  (Pa.)  13,  2  Am.  Dec. 
358. 

50.  Morgan  v.  Variek,  8  Wend.  (N.  Y.) 
587. 

51.  Baron  v.  Abeel,  3  Johns.  (N.  Y.)  481, 
3  Am.  Dec.  515. 

52.  Karns  v.  Tanner,  74  Pa.  St.  339,  hold- 
ing that  a  wife  who  succeeds  to  her  husband's, 
plaintiff's,  rights  both  as  devisee  and  execu- 
trix may  recover  both  as  legatee  and  sheriff's 
vendee,  she  having  bought  the  land  at  sheriff's 
sale  under  an  execution  against  plaintiff  and 
having  recovered  in  ejectment  as  sheriff's 
alienee. 

An  executor  may  recover  mesne  profits. 
Blight     Ewing,  26  Pa.  St.  135. 

53.  Moss  X).  Shear,  30  Cal.  467  (so  holding 
where  the  court  ordered  the  action  continued 
in  name  of  original  plaintiff)  ;  Wood  r.  Mc- 
Guire,  21  Ga.  576  (holding  that  one  of  sev- 
eral plaintiffs  so  parting  with  his  title  might 
recover  mesne  profits  up  to  the  time  he  parted 
with  it)  ;  Dunstan  v.  Northern  Pac.  K.  Co., 
2  N.  D.  46,  49  N.  W.  426;  Fenn  v.  Stille,  1 
Yeates  (Pa.)  154.  Compare  Mackall  v.  Rich- 
ards, 1  Mackey  (D.  C.)  444,  holding  that  an 
action  commenced  by  a  cestui  que  trust  in  the 
name  of  the  trustee  cannot  be  maintained 
where  the  former  having  the  entire  control 
and  power  of  disposition  over  the  property 
conveys  his  interest  before  judgment, 

54.  Alabama. —  Hairston  v.  Dobbs,  80  Ala. 
589,  2  So.  147. 

Kentucky. —  Robertson  v.  Morgan,  2  Bibb 
148. 

Wew  York. —  Jackson  v.  Davenport,  18 
Johns.  295. 

Pennsylvania. —  Rugan  v.  Philips,  4  Yeates 
382.  And  see  Freedly  v.  Mitchell,  2  Pa.  St. 
100. 

Tennessee. — Gordon  v.  Overton,  8  Yerg.  121, 
United  States. —  Brown  v.  Gallowav,  4  Fed. 
Gas.  No,  2,006,  Pet,  C.  C.  291. 

[ix,  CI 


Compare  Hilliker  v.  Simpson,  92  Me,  590, 
43  Atl.  495;  Orr  v.  Broad,  52  Nebr.  490,  72 
N.  W.  850;  Doe  v.  Blakier,  (East  T.)  2 
Vict. 

Mich.  Comp.  Laws,  §  6232,  which  so  pro- 
vide in  case  plaintiff's  title  expires  between 
the  commencement  of  the  action  and  the  time 
of  trial  does  not  apply  where  the  right  or 
title  is  transferred.  Michigan  Cent.  R.  Co. 
V.  McNaughton,  45  Mich.  87,  7  N.  W.  712, 

55,  Crispen  v.  Hannovan,  86  Mo.  160.  And 
see  Beach  v.  Beach,  20  Vt,  83, 

56,  Scheffel  v.  Weiler,  41  111,  App,  85, 

57,  Brought  v.  Cherokee  Nation,  (Indian 
Terr,  1902)  69  S,  W.  937. 

58,  Clarke  v.  Seay,  51  S.  W.  589,  21  Kv. 
L.  Rep.  394. 

59,  New  Orleans  v.  Christmas,  131  U.  S. 
191,  9  S.  Ct.  745,  33  L.  ed.  99.  See  also  New 
Orleans  v.  U,  S.,  131  U.  S.  220,  9  S.  Ct.  755, 
33  L,  ed,  110, 

60,  Smith  v.  White,  165  Mo.  590,  65  S,  W. 
1013. 

61,  Snell  V.  Harrison,  131  Mo,  495,  32 
S,  W.  37,  52  Am,  St,  Rep.  642  (a  tenant  in 
common  in  an  action  by  a  cotenant)  ;  Phillips 
V.  Stewart,  87  Mo,  App,  486;  Morgan  v.  Va- 
rick,  8  Wend  (N,  Y,)  587;  Storch  v.  Carr,  28 
Pa.  St.  135  (holding  that  one  who  put  a  party 
in  possession,  having  no  right  to  do  so,  and 
afterward  leased  to  other  parties,  is  liable 
together  with  his  lessees ) . 

Where  there  are  several  defendants  in  pos- 
session each  claiming  a  certain  portion  of  the 
premises,  and  some  of  them  enter  a  dis- 
claimer, and  others  with  plaintiff's  consent 
agree  to  a  judgment  against  them  without 
costs  or  damages,  the  remaining  defendants, 
who  only  plead  the  general  issue,  are  on  a 
general  verdict  against  them  liable  for  all 
damages.  Bell  f.  Foxen,  42  Fed.  755,  See 
also  Greer  v.  Mezes,  24  How.  (U.  S.)  268, 
16  L.  ed.  661. 
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receiving  the  rents  and  profits,^^  liis  tenant,^^  one  acquiring  title  from  the  dis- 
seizor,^ or  a  third  person  to  wliom  possession  is  delivered  by  a  defendant  in  eject- 
ment after  the  commencement  of  the  action.^^  In  Louisiana  the  possessor  only 
is  liable  for  profits  accruing  during  his  possession.^^  But  a  personal  representa- 
tive of  a  deceased  defendant  in  ejectment  is  not  liable  for  mesne  profits  accruing 
during  the  pendency  of  the  action    or  after  the  recovery  of  the  land.^^ 

E.  Elements  and  Measure  of  Damages  —  l.  In  General.  In  trespass  for 
mesne  profits  compensation  is  the  proper  measure  of  damages ;  which  is  gen- 
erally defined  to  be  the  fair  rental  value  of  the  land  for  the  time  defendant  was 
in  wrongful  possession,  not  exceeding  the  period  fixed  by  the  statute  of  limitations 
before  the  action  is  brought.™    By  statute  in  some  jurisdictions  the  same  rule 


One  claiming  lands  to  which  a  judgment  in 
ejectment  had  passed  against  his  tenant  is 
liable  for  the  mesne  profits.  Van  Alstine  r. 
MeCarty,  51  Barb.  (N.  Y.)  326. 

62.  Doe  V.  Harlow,  12  A.  &  E.  40,  40  E.  C.  L. 
31,  holding  that  one  who,  although  never  ac- 
tually in  possession  during  the  time  of  the 
trespass,  held  it  lawfully  before  such  time, 
underlet  it  to  another  from  whom  he  con- 
tinued to  receive  rent  and  declared  him  to  be 
his  tenant  when  plaintiff  demanded  possession 
is  liable  for  the  mesne  profits.  See  Newport 
r.  Hardy,  10  Jur.  333. 

63.  Trubee  r.  Miller,  48  Conn.  347,  40  Am. 
Rep.  177  (although  ignorant  of  the  disseizee's 
claim  of  title  and  has  paid  rent  to  the  dis- 
seizor in  good  faith)  ;  Bradley  v.  McDaniel, 
48  N.  C.  128  (party  coming  in  as  under- 
lessee  to  defendant  during  the  pendency  of 
the  action)  ;  Lamson  v.  Sutherland,  13  Vt. 
309;  Holcomb  v.  Rawlyns,  Cro.  Eliz.  540. 
But  see  Fletcher  w  McFarlane,  12  Mass.  43 
(holding  that  a  lessee  of  the  disseizor  is  not 
liable)  ;  Liford's  Case,  11  Coke  466. 

64.  Morgan  f.  Varick,  8  Wend.  (N.  Y.) 
587. 

An  heir  of  the  disseizor  is  liable  for  mesne 
profits  accruing  after  the  commencement  of 
the  writ  of  entry  but  not  for  those  accruing 
between  the  descent  cast  and  their  entry. 
Emerson  v.  Thompson.  2  Pick.  (Mass.)  473. 

65.  Jackson  v.  Stone,  13  Johns.  (N.  Y.) 
447;  Bradley  r.  McDaniel,  48  N.  C.  128. 

66.  Burney  f.  Ludeling,  47  La.  Ann.  1434, 
17  So.  877  ;  Gillaspie  f.  Citizers'  Bank,  35  La. 
Ann.  779;  New  Orleans  v,  Christmcts,  131  U.  S. 
191,  9  S.  Ct.  745,  33  L.  ed.  99,  in  whidi  it 
was  said  it  was  even  made  a  question  in  Doe 
V.  Harlow,  12  A.  &  E.  40,  40  E.  C.  L.  31,  and 
in  Doe  v.  Challis,  17  Q.  B.  166,  79  E.  C.  L. 
166,  whether  the  landlord  of  a  tenant  in  pos- 
session was  liable  for  mesne  profits.  Af- 
ter argument  it  was  decided  that  he  was. 
But  the  reason  of  this  is  obvious;  the  ten- 
ant's possession  is  the  possession  of  his  land- 
lord. 

67.  Bard  v.  Nevin,  9  Watts  ( Pa. )  328. 

68.  Means  Associate  Reformed  Presb. 
Church,  3  Pa.  St.  93.  But  see  Haldane  f. 
Fisher,  1  Yeates  (Pa.)  121. 

69.  Morrison  v.  Robinson,  31  Pa.  St.  456. 
In  Kentucky  it  has  been  held  that  a  city 

cannot  recover  mesne  profits  from  a  squatter 
on  vacant  land  belonging  to  the  city  who  used 
it  for  agricultural  purposes;  and  it  is  said 
that  it  is  not  sufficient  in  an  action  for  dam- 


ages to  show  that  defendant  has  made  some- 
thing by  his  unlawful  act,  but  it  must  be 
shown  that  plaintiff"  has  lost  something. 
Uniontown  i".  Berry,  72  S.  W.  295,  24  Ky. 
L.  Rep.  1692. 

But  in  Iowa  it  has  been  held  that  the  owner 
is  entitled  to  rents  and  profits  according  to 
the  value  of  the  land  for  the  purpose  to  which 
it  was  devoted  by  the  occupant,  who  is  to  pay 
what  the  use  of  the  land  is  worth  to  him. 
Wolcott  v.  Townsend,  49  Iowa  456;  Dungan 
V.  Von  Puhl,  8  Iowa  263. 

Uninclosed  prairie  land. —  Where  it  was 
shown  that  defendant  was  not  in  actual  pos- 
session of  the  land  in  dispute  and  received 
no  profits  therefrom  and  that  it  was  unin- 
closed and  unimproved  prairie  land  it  was 
held  that  no  damages  could  be  awarded  for 
use  and  occupation.  Griffey  v.  Kennard,  24 
Nebr.  174,  38  N.  W.  791. 

Ore  mines. —  In  trespass  for  mesne  profits 
arising  from  ore  lands  the  measure  of  dam- 
ages is  the  value  of  the  ore  in  place,  which  is 
to  be  ascertained  by  deducting  the  cost  of 
mining,  cleansing,  and  delivering  the  ore  in 
the  market  from  its  market  value  thus  deliv- 
ered. Ege  V.  Kille,  84  Pa.  St.  333 ;  Coleman's 
Appeal,  62  Pa.  St.  252. 

Coal  mines. —  In  the  case  of  coal  mines  the 
measure  of  damages  is  the  fair  value  of  the 
coal  in  place  and  such  injury  to  the  land  as 
the  mining  may  have  caused.  Forsyth 
Wells,  41  Pa.  St.  291,  80  Am.  Dec.  617.  In 
Maryland  it  has  been  held  that  the  proper 
estimate  of  damages  in  such  case  is  the  value 
of  the  coal  per  ton  after  it  is  severed  from  its 
native  bed  and  before  it  is  put  upon  the  mine 
cars  without  deducting  the  expense  of  sever- 
ing. Barton  Coal  Co.  v.  Cox,  39  Md.  1,  17 
Am.  Rep.  525. 

Ferries. —  In  trespass  for  mesne  profit  for 
a  ferry  landing,  the  measure  of  damages  is 
the  net  profits  of  the  ferry,  that  is  the  pro- 
ceeds after  deducting  the  expense  of  operating 
it.  Averett  v.  Brady,  20  Ga.  523 ;  Dunlap  v. 
Yoakum,  18  Tex.  582. 

70.  ArUansas. —  Fears  v.  Merrill,  9  Ark. 
559,  50  Am.  Dec.  226. 

Iowa. —  Bradley  f.  Brown,  86  Iowa  359,  53 
N.  W.  268. 

Maryland. —  Worthington  v.  Hiss,  70  Md. 
172,  16  Atl.  534,  17  Atl.  1026;  Baltimore,  etc., 
R.  Co.  V.  Boyd,  67  Md.  32,  10  Atl.  315,  1  Am. 
St.  Rep.  362;  Tongue  v.  Nutwell,  31  Md.  302; 
Dugan  V.  Gittings,  3  Gill  138,  43  Am.  Dec. 
306. 
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applies  in  this  class  of  cases  as  to  the  measure  of  damages  as  would  prevail  in 
assumpsit  for  use  and  occupation  ;  although  no  contractual  relation  exists  between 
the  parties,  yet  by  force  of  the  statute  the  compensation  is  to  be  adjusted  as  upon 
contract  and  not  upon  the  footing  of  a  tort.*^^  According  to  the  English  rule  the 
jury  are  not  confined  in  their  verdict  to  the  mere  rent  of  the  premises,  although 
the  action  is  said  to  be  brought  to  recover  the  rents  and  profits  of  the  estate,  but 
may  give  such  extra  damages  as  they  may  think  the  particular  circumstances  of 
the  case  demand.^^  Plaintiff  can  recover  only  the  rents  and  profits  of  such  por- 
tion of  the  premises  as  is  shown  to  have  been  in  possession  of  the  defendant  or 
held  under  liis  authority.''^ 

2.  Whether  Confined  to  Rents  and  Profits  Actually  Received.  The  owner  of 
the  property  withheld  is  not  confined  to  the  rents  actually  received  by  the  party 
required  to  make  restitution  ;  he  should  have  either  these  or  the  rental  value  as 
may  be  just  under  the  circumstances.''*  But  in  cases  where  the  title  was  in  doubt 
and  defendant  was  not  a  mere  trespasser,  courts  of  equity  have  sometimes 
awarded  tlie  rents  and  profits  actually  received  and  not  the  rental  value  of  the 
land.*^^  So  also  a  tenant  in  common  who  has  the  use  of  the  whole  estate  without 
any  actual  ouster  of  his  cotenants  is  liable  to  account  only  for  the  rents  and  profits 
actually  received."^®  But  if  one  tenant  in  common  actually  ousts  his  cotenants  and 
forcibly  keeps  them  out  of  possession  then  he  is  liable  as  a  trespasser  for  the 
actual  rental  value  of  their  respective  interests  in  the  estate.''^  A  tenant  in  com- 
mon as  against  a  stranger  may  recover  in  ejectment  the  entire  premises,  but  he 


Minnesota. —  Nash  v.  Sullivan,  32  Minn. 
189,  20  N.  W.  144. 

Missouri. —  Cutter  v.  Waddingham,  33  Mo. 
269;  Phillips  v.  Stewart,  87  Mo.  App.  486. 

New  York. —  Syracuse  Gas-Light  Co.  v. 
Rome,  etc.,  E.  Co.,  51  Hun  119,  5'N.  Y. 
Suppl.  459. 

Pennsylvania. —  Hanna  v.  Phillips,  1  Grant 
253. 

United  States. —  New  Orleans  v.  Gaines,  15 
Wall.  624,  21  L.  ed.  215;  Larwell  v.  Stevens, 
12  Fed.  559,  2  McCrary  311. 

Question  of  fact  for  the  jury. — The  amount 
of  damages  to  be  recovered  as  mesne  profits 
is  a  question  of  fact  for  the  jury  and  not  for 
the  court.  Horkan  v.  Benning,  111  Ga.  126, 
36  S.  E.  432. 

71.  Prestwood  v.  Watson,  111  Ala.  604,  20 
So.  600;  Turnipseed  v.  Fitzpatrick,  75  Ala. 
297;  Morris  v.  Beebe,  54  Ala.  300;  Page  v. 
Fowler,  39  Cal.  412,  2  Am.  Rep.  462 ;  Holmes 
V.  Davis,  19  N.  Y.  488 ;  Low  v.  Purdy,  2  Lans. 
(N.  Y.)  422;  Seaton  v.  Davis,  1  Thomps.  &  C. 
(N.  Y.)  91;  Schradsky  v.  Stimson,  76  Fed. 
730,  22  C.  C.  A.  515. 

Where  there  are  no  rents  or  profits  the 
measure  of  damages  is  the  value  of  the  use 
and  occupation  of  the  land  during  the  un- 
lawful possession.  Syracuse  Gas  Light  Co. 
V.  Rome,  etc.,  R.  Co.,  11  N.  Y.  Civ.  Proc. 
239. 

72.  Adams  Ejectm.  391.  In  Goodtitle  v. 
Tombs,  3  Wils.  C.  P.  118,  121,  Gould,  J.,  said: 
"  The  plaintiff  in  this  case  is  not  confined  to 
the  very  mesne  profits  only,  but  he  may  re- 
cover for  his  trouble,  etc.  I  have  known  four 
times  the  value  of  the  mesne  profits  given  by 
a  jury  in  this  sort  of  action  of  trespass ;  if  it 
were  not  to  be  so  sometimes,  complete  justice 
could  not  be  done  to  the  party  injured." 

73.  Ellis  V.  Jeans,  26  Cal.  272;  Ainslie  v. 
New  York,  1  Barb.  (N.  Y.)  168. 
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74.  Wallace  v.  Berdell,  101  N.  Y.  13,  3 
N.  E.  769 ;  Maner  v.  Wilson,  16  S.  C.  469. 

Not  what  defendant  actually  gathered  from 
the  land  but  the  actual  rental  value  is  the 
true  measure  of  damages.  Credle  v.  Ayers, 
126  N.  C.  11,  35  S.  E.  128,  48  L.  R.  A.  751. 

Possession  taken  under  a  void  deed. — ^Wliere 
a  mortgagee  entered  into  possession  of  the 
mortgaged  premises  under  a  void  tax  deed  it 
was  held  that  he  was  liable  to  the  mortgagor 
for  the  rental  value  of  the  land  during  the 
time  he  was  in  possession  under  the  deed,  al- 
though his  possession  was  in  good  faith  and 
he  was  unable  by  diligence  to  lease  the  land 
for  its  full  rental  value.  Bradley  v.  Brown, 
86  Iowa  359,  53  N.  W.  268. 

75.  Rabb  v.  Patterson,  42  S.  C.  528,  20  S.  E. 
540,  46  Am.  St.  Rep.  743;  Bradford  v.  Bu- 
chanan, 39  S.  C.  237,  17  S.  E.  501 ;  Garling- 
ton  V.  Copeland,  32  S.  C.  57,  10  S.  E.  616; 
Johnson  v.  Lewis,  2  Strobh.  Eq.  (S.  C.)  157; 
Lawrence  v.  Rector,  137  U.  S.  139,  11  S.  Ct. 
33,  34  L.  ed.  600. 

Where  the  bad  faith  of  the  possessor  is 
technical  merely  and  the  opposition  to  the 
real  owner's  title  has  been  made  in  good  faith 
and  the  property  is  an  unimproved  waste,  the 
possessor  should  not  be  charged  with  rents 
and  revenues  which  he  might  have  obtained, 
based  upon  what  was  obtained  by  others  from 
improved  property.  New  Orleans  v.  Christ- 
mas, 131  U.  S.  191,  9  S.  Ct.  745,  33  L.  ed.  99 
[reversing  17  Fed.  16,  4  Woods  213]. 

76.  Thomson  v.  Peake,  38  S.  C.  440,  17 
S.  E.  45,  725 ;  Jones  v.  Massey,  14  S.  C.  292. 

77.  Alabama. —  Kirkland  v.  Trott,  75  Ala. 
321. 

California. — Carpentier  v.  Mitchell,  29  Cal. 
330. 

Maryland. — ^Tongue  v.  Nutwell,  31  Md.  302. 
Missouri. —  Cutter  v.  Waddingham,  33  Mo. 
269.    Where  in  ejectment  by  a  cotenant  de- 
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can  recover  as  mesne  profits  only  his  proportionate  share,  for  defendant  still 
remains  liable  to  an  action  by  plaintiff's  cotenant."^^ 

3.  Increased  Rental  by  Reason  of  Improvements.  A  hona  fide  occupant  hold- 
ing possession  of  land  under  color  of  title  is  not  liable  for  the  increased  rental 
value  of  the  land  caused  by  improvements  put  upon  it  by  himself.  In  such  case 
the  estimate  of  rent  should  be  made  with  reference  to  the  condition  of  the  land 
at  the  time  when  he  entered  upon  it/^  unless  the  occupant  has  been  allowed  full 
compensation  for  improvements,^  or  the  owner  is  required  to  pay  interest  on  the 
value  of  the  improvements.^^ 

4.  Costs  and  Attorney's  Fees.  If  plaintiff  has  not  already  recovered  his  costs 
in  the  ejectment  suit,  he  may  prove  them  and  have  them  assessed  as  a  part  of  his 
damages  in  trespass  for  mesne  profits.^^  But  if  the  action  of  ejectment  was 
defended  and  the  costs  were  taxed  therein  they  cannot  be  retaxed  in  trespass  for 
mesne  profits.^  But  plaintiff  in  ejectment  is  in  no  better  position  than  other 
plaintiffs,  and  therefore  in  trespass  for  mesne  profits  he  cannot  recover  his 


fendant  denies  plaintiff's  right  of  possession, 
the  latter,  on  judgment  in  his  favor  for  a 
part  of  the  land,  is  entitled  to  recover  also  the 
rents  and  profits  which  accrued  from  such 
part  during  the  unlawful  possession.  Roberts 
V.  St.  Louis  Merchants'  Land  Imp.  Co.,  126 
Mo.  460,  29  S.  W.  584. 

Pennsylvania. —  Lane  v.  Harrold,  72  Pa.  St. 
267;  Critchfield  v.  Humbert,  39  Pa.  St.  427, 
80  Am.  Dec.  533. 

South  Carolina. —  Maner  v.  Wilson,  16  S.  C. 
469;  Jones  v.  Massev,  14  S.  C.  292. 

See  17  Cent.  Dig.'  tit.  "  Ejectment,"  §  445 
et  seq. 

78.  McGuire  v.  Lynch,  126  Cal.  576,  59 
Pac.  27;  Clark  v.  Huber,  20  Cal.  196;  Hold- 
fast v.  Shepard,  31  N.  C.  222. 

79.  Alabama. —  McCarver  v.  Doe,  135  Ala. 
542,  33  So.  486;  Wisdom  v.  Reeves,  110  Ala. 
418,  18  So.  13;  Southern  Cotton  Oil  Co.  v. 
Henshaw,  89  Ala.  448,  7  So.  760;  Dozier  v. 
Mitchell,  65  Ala.  511. 

Arkansas. —  Rector  v.  Gaines,  19  Ark.  70. 
See  also  Butler  v.  Gaines,  19  Ark.  95. 

Georgia. —  Averett  v.  Brady,  20  Ga.  523. 

Indiana. —  Adkins  v.  Hudson,  19  Ind.  392; 
Elliott  V.  Armstrong,  4  Blackf.  421. 

Iowa. —  Wolcott  V.  Townsend,  49  Iowa  456 ; 
Dungan  v.  Von  Puhl,  8  Iowa  263. 

Kansas. —  Deitzler  v.  Wilhite,  55  Kan.  200, 
40  Pac.  272. 

Kentucky. —  Haskins  v.  Spiller,  3  Dana 
573. 

Massachusetts. —  Hodgkins  v.  Price,  141 
Mass.  162,  5  N.  E.  502. 

Minnesota. —  Curry  v.  Sandusky  Fish  Co., 
88  Minn.  485,  93  N.  W.  896. 

Mississippi. —  Evans  v.  Holmes  County, 
(1892)  11  So.  652;  Tatum  v.  McLellan,  56 
Miss.  352. 

New  York. — Jackson  v.  Loomis,  4  Cow.  168, 
15  Am.  Dec.  347. 

Wisconsin. —  Davis  v.  Louk,  30  Wis.  308 ; 
Blodgett  V.  Hitt,  29  Wis.  169. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  446. 

Where  the  improvements  have  been  de- 
stroyed by  casualty  before  the  trial  and  de- 
fendant is  thereby  deprived  of  his  right  to 
compensation  for  them,  plaintiff  will  not  be 
entitled  to  recover  as  mesne  profits  or  rents 


during  any  portion  of  the  time  of  defendant's 
possession  anything  more  than  the  reasonable 
value  of  the  rent  of  the  premises  without 
such  improvements.  Nixon  v.  Porter,  38  Miss. 
401.  Contra,  Evetts  v.  Tendick,  44  Tex.  570, 
where  the  court  held  defendant  liable  for 
rents  upon  the  premises  recovered,  including 
as  well  the  improvements  placed  upon  the 
land  by  him  as  the  rent  of  the  land  itself, 
following  former  decisions  in  that  state,  but 
admitting  that  the  contrary  rule  is  more 
equitable. 

80.  State  v.  Passmore,  61  Ark.  363,  33 
S.  W.  214;  Barnett  v.  Higgins,  4  Dana  (Ky.) 
565;  Bell  v.  Barnet,  2  J.  J.  Marsh.  (Ky.) 
516;  Miller  v.  Ingram,  56  Miss.  510;  Harde- 
man f.  Turner,  112  Fed.  41,  50  C.  C.  A. 
110. 

81.  Childs  V.  Shower,  18  Iowa  261. 

82.  New  Hampshire. —  Fowler  v.  Owen,  68 
N.  H.  270,  39  Atl.  329,  73  Am.  St.  Rep.  588. 

New  York. —  Baron  v.  Abeel,  3  Johns.  481, 
3  Am.  Dec.  515. 

North  Dakota. — Hegar  v.  De  Groat,  3  N.  D. 
354,  56  N.  W.  150. 

Tennessee. —  White  v.  Clack,  2  Swan  230. 

Engla/nd. —  Nowell  v.  Roake,  7  B.  &  C.  404, 
6  L.  J.  K.  B.  O.  S.  26,  1  M.  &  R.  170,  14 
E.  C.  L.  184;  Aslin  v.  Parkin,  2  Burr.  665, 
2  Ld.  Ken.  376;  Doe  v.  Huddart,  2  C.  M.  &  R. 
316,  4  Dowl.  P.  C.  437,  1  Gale  260,  5  Tyrw. 
846;  Symonds  v.  Page,  1  Cromp.  &  J.  29; 
Doe  V.  Hare,  2  Dowl.  P.  C.  245 ;  Doe  v.  Filli- 
ter,  13  M.  &  W.  47. 

Canada. —  Patterson  v.  Reardon,  7  U.  C. 
Q.  B.  326. 

Affidavit  that  defendant  was  in  possession. 

—  A  plaintiff  is  entitled  to  have  his  costs 
awarded  to  him  in  the  ejectment  suit  on  a 
judgment  by  default,  only  where  it  appears 
by  the  afl&davit  of  service  of  the  summons 
that  defendant  was  at  the  time  of  the  service 
in  actual  possession  of  the  premises  claimed 
or  some  part  thereof.  If  it  does  not  so  appear 
plaintiff  must  recover  his  costs  in  the  eject- 
ment suit  in  an  action  for  mesne  profits. 
Hunt  V.  O'Neill,  44  N.  J.  L.  564. 

83.  Doe  V.  Davis,  1  Esp.  358;  Brooke  v. 
Bridges.  1  L.  J.  C.  P.  O.  S.  11,  7  Moore  C.  P. 
471,  17  E.  C.  L.  522. 
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attorney's  fees  or  expenses  paid  out  in  the  action  of  ejectment  other  than  the 
taxable  costs.^* 

5.  Interest  on  Mesne  Profits.  The  allowance  of  interest  on  the  fair  annual 
rental  value  of  the  premises  during  the  period  they  were  wrongfully  withheld  is 
a  proper  subject  for  the  consideration  of  the  jury  in  determining  the  amount  of 
damages  plaintiff  is  entitled  to  recover.  Less  than  this  would  not  give  plaintiff 
full  and  complete  indemnity  for  the  injury  to  his  rights.^^  It  has  been  held  that 
where  rents  are  payable  quarterly,  interest  may  be  computed  upon  the  rent  from 
the  expiration  of  the  quarter  days  instead  of  the  expiration  of  the  year.^^  But 
on  the  other  hand  it  has  been  held  that  plaintiff  is  not  entitled  to  have  the  interest 
computed  by  making  quarterly  rests,  although  by  the  terms  of  the  lease  under 
which  he  held  the  rent  was  payable  quarterly.^^ 

6.  Waste  and  Injury  to  Freehold.  Plaintiff,  if  he  properly  alleges  them,  may 
recover  not  only  the  mesne  profits,  but  also  damages  for  waste  and  injuries  to  the 
freehold,  the  measure  of  which  is  the  diminished  value  of  the  land.^^  But  where 
the  statute  in  express  terms  limits  the  damages  to  compensation  for  use  and  occu- 
pation, no  damages  for  waste  can  be  recovered.^^ 

7.  Crops.  While  the  owner  may  recover  for  the  use  and  occupation  of  the 
land,  he  can  in  no  case  be  held  to  be  the  owner  of  the  crops  grown  and  actually 
harvested  on  the  land  by  defendant  while  in  possession ;  ^  nor  can  he  recover 
the  fruits  of  the  land  from  one  who  has  purchased  them  from  defendant  while  in 
adverse  possession. 

8.  Punitive  Damages.  In  trespass  for  mesne  profits  punitive  damages  are 
allowed  only  when  defendant  has  shown  malice  or  bad  faith.^^ 


84.  District  of  Columbia. —  Meloy  v.  John- 
ston, 2  Mac  Arthur  202. 

Neio  Jersey. —  Pike  v.  Daly,  54  N.  J.  L.  4, 
20  Atl.  7  [overruling  Denn  v.  Chubb,  1  N.  J.  L. 
533], 

North  Dakota. — Hegar  v.  De  Groat,  3  N.  D. 
354,  56  N.  W.  150. 

Pennsylvania. —  Alexander  v.  Herr,  11  Pa. 
St.  537. 

Rhode  Island. —  Herreshoff  v.  Tripp,  15 
R.  I.  92,  23  Atl.  104. 

Tennessee. —  White  v.  Clack,  2  Swan  230. 

England.— Boe  v.  Filliter,  13  M.  &  W.  47. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  444. 

But  see  Doe  v.  Perkins,  8  B.  Mon.  (Ky.) 
198,  holding  that  plaintiff  in  an  action  for 
mesne  profits  after  a  recovery  in  ejectment  is 
entitled  to  be  reimbursed  in  such  amount  as 
he  has  in  good  faith  been  compelled  to  pay 
in  obtaining  by  legal  means  the  restoration 
of  the  property  which  defendant  has  wrong- 
fully taken  or  withheld  from  him. 

85.  Massachusetts. — Hodgkins  v.  Price,  141 
Mass.  162,  5  N.  E.  502. 

Neio  York. —  Vandevoort  v.  Gould,  36  N.  Y. 
639;  Walrath  v.  Redfield,  18  N.  Y.  457;  Dana 
V.  Fiedler,  12  N.  Y.  40,  62  Am.  Dec.  130; 
Low  V.  Purdy,  2  Lans.  422. 

North  Dakota. — Hegar  v.  De  Groat,  3  N.  D. 
354,  56  N.  w.  150. 

Pennsylvania. —  Sopp  v.  Winpenny,  68  Pa. 
St.  78;  Drexel  v.  Man,  2  Pa.  St.  271,  44  Am. 
Dec.  195. 

United  States. —  New  Orleans  v.  Gaines,  15 
Wall.  624,  21  L.  ed.  215. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  448. 

View  that  statutory  authority  is  necessary. 
—  In  some  jurisdictions  it  has  been  held  that 
interest  is  not  allowable  in  the  absence  of 
statutory  authority.    Allen  v.  Smith,  63  Mo. 
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103;  Garlington  v.  Copeland,  32  S.  C.  57,  10 
S.  E.  1016;  Hepburn  v.  Dundas,  13  Gratt. 
(Va.)  219.  See  also  Boiling  v.  Lersner,  26 
Gratt.  (Va. )  36.  But  now  interest  is  allow- 
able by  statute  in  Virginia.  Early  v.  Friend, 
16  Gratt.  (Va.)  21,  78  Am.  Dec.  649. 

86.  Jackson  v.  Wood,  24  Wend.  (N.Y.)  443. 

87.  Hodgkins  v.  Price,  141  Mass.  162,  5 
N.  E.  502. 

88.  Connecticut. —  Alsop  v.  Peck,  2  Root 
224. 

Delaware. —  Cooch  v.  Geery,  3  Harr.  423. 

Georgia. —  Cunningham  v.  Morris,  19  Ga. 
583,  65  Am.  Dec.  611. 

Kentucky. —  Barnett  v.  Higgins,  4  Dana 
565 ;  Lewis  v.  Singleton,  2  A.  K.  Marsh.  214. 

Missouri. —  Beal  v.  Harmon,  38  Mo.  435. 

Neio  York. —  Morgan  v.  Varick,  8  Wend. 
587. 

Pennsylvania. —  Huston  v.  Wickersham,  2 
Watts  &  S.  308. 

Vermont. —  Lippett  v.  Kelley,  46  Vt.  516. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  447. 

Removing  timber  from  land. —  TTie  measure 
of  damages  for  waste  by  removing  timber  from 
land  is  the  diminished  value  of  the  land 
caused  by  such  removal,  not  the  value  of  the 
timber  in  its  manufactured  state.  Nelson  v. 
Churchill,  117  Wis.  10,  93  N.  W.  799. 

89.  Prestwood  v.  Watson,  111  Ala.  604,  20 
So.  600. 

90.  Page  V.  Fowler,  39  Cal.  412,  2  Am. 
Rep.  462 ;  Nash  v.  Sullivan,  32  Minn.  189,  20 
N.  W.  144 ;  Stockwell  v.  Phelps,  34  N.  Y.  363, 
90  Am.  Dec.  710;  Brothers  v.  Hurdle,  32 
N.  C.  490,  51  Am.  Dec.  400. 

91.  Johnston  v.  Fish,  105  Cal.  420,  38  Pa-c. 
979,  45  Am.  St.  Rep.  53. 

92.  Herreshoff  v.  Tripp,  15  R.  I.  92,  23 
Atl.  104. 
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9.  Nominal  Damages.  Where  possession  of  real  property  is  wrongfully  with- 
held from  the  owner  he  is  entitled  to  recover  nominal  damages  without  other 
proof.  Such  damages  are  given  to  vindicate  the  violated  right  of  plaintiff  to  pos- 
session.^^ But  nominal  damages  only  are  recoverable  unless  it  is  proved  that 
defendant  liad  possession  of  the  premises  or  received  the  rents  where  there  is 
no  evidence  of  defendant  being  in  possession  at  a  period  previous  to  the  com- 
mencement of  the  action  whore  no  evidence  as  to  the  value  of  the  use  of  the 
premises  is  introduced  ;  where  suit  is  brought  immediately  on  notice  to  the  grantee 
of  adverse  liolding  by  the  grantor  who  was  permitted  by  the  former  to  i-emain  in 
possession  until  he  needed  the  property  and  where  the  landlord  is  made  a  party 
in  ejectment  against  defendants  occupying  the  land  only  nominal  damages  can  be 
recovered  from  liim.^^  Where  a  plaintiff  aliens  after  suit  brought  he  is  entitled 
to  nominal  damages.^^ 

10.  Period  of'computation  —  a.  In  General.  According  to  the  English  text- 
books, in  actions  for  mesne  profits,  if  plaintiff  declare  against  defendant  for  hav- 
ing taken  mesne  profits  for  a  longer  period  than  six  years  before  action  brought 
(the  statutory  limitation  for  actions  of  trespass)  defendant  may  plead  the  statute 
of  limitations,  thereby  protecting  himself  from  all  but  six  years.^  So  with  the 
exception  of  a  few  jurisdictions,^  it  is  very  generally  held  in  this  country  (whether 
mesne  profits  are  sought  to  be  recovered  in  the  action  of  ejectment,  or  by  an 
independent  action  of  trespass,  or  by  filing  a  suggestion  claiming  them)  that  if 
the  statute  of  limitations  governing  actions  for  trespass  on  real  estate  is  pleaded 
plaintiff  can  recover  mesne  profits  only  for  the  number  of  years  next  preceding 
the  commencement  of  the  action  fixed  by  the  statute  as  a  limitation  for  bringing 


93.  Hahn  v.  Cotton,  136  Mo.  216,  37  S.  W. 
919;  Jones  v.  Hannovan,  55  Mo.  462;  Cot- 
terill  V.  Hobby,  4  B.  &  C.  465,  6  D.  &  R.  551, 
3  L.  J.  K.  B.  O.  S.  276,  10  E.  C.  L.  662. 

94.  Dobbins  r.  Baker,  80  Ind.  52. 

95.  Mora  v.  Foster  17  Fed.  Cas.  No.  9,784, 
3  Sawy.  469  [affirmed  in  98  U.  S.  425,  25 
L.  ed.  191]. 

96.  Nash  r.  Sullivan,  32  Minn.  189,  20 
N.  W.  144. 

97.  Graham  v.  St.  Louis,  etc.,  R.  Co.,  69 
Ark.  562,  65  S.  W.  1048,  66  S.  W.  344. 

98.  Sutton  V.  Casseleggi,  77  Mo.  397. 

99.  Freedly  v.  Mitchell,  2  Pa.  St.  100. 

1.  Adams  Ejeetm.  452;  Buller  N.  P.  88; 
1  Chitty  PI.  225. 

2.  In  Arkansas  plaintiff's  right  to  recover 
for  mesne  profits  is  not  limited  by  the  three 
years  statute  of  limitations,  but  rents  and 
profits  may  be  recovered  for  a  period,  com- 
mencing with  the  time  when  defendant  took 
possession  and  ending  with  the  time  when 
the  receiver  took  possession  of  the  premises. 
Teaver  v.  Akin,  47  Ark.  528,  1  S.  W.  772. 

In  Kentucky  it  has  been  held  that  at  law 
the  entry  of  the  person  who  has  title  to  the 
possession  of  land,  and  in  chancery  notice  of 
such  title  to  the  occupancy,  are  in  general  the 
points  at  which  the  charge  for  rents  and 
profits  is  to  commence  in  case  not  provided 
for  by  statute.  Hart  r.  Baylor,  Hard.  597. 
It  has  also  been  held  that  an  occupant  deriv- 
ing claim  under  the  same  patent  with  the  suc- 
cessful claimant  should  not  be  charged  with 
rents  until  the  successful  claimant  asserts 
his  claim  by  suit.  Lewis  v.  Singleton,  2  A.  K. 
Marsh.  214;  Fox  v.  Longly,  1  A.  K.  Marsh. 
388. 

[14] 


In  Louisiana  rents  and  revenues  cannot  be 
recovered  from  a  possessor  in  good  faith  ex- 
cept from  judicial  demand  when  evicted. 
Miller  v.  Shumaker,  42  La.  Ann.  398,  7  So. 
456. 

In  North  Carolina  it  has  been  held  that  an 
action  for  mesne  profits  does  not  accrue  until 
possession  is  given  after  judgment  in  the 
action  of  ejectment  and  that  plaintiff  is  en- 
titled to  recover  for  the  whole  time  from  the 
commencement  of  the  demise  to  the  taking 
of  possession  after  judgment  in  ejectment  and 
is  not  limited  until  three  years  before  bring- 
ing the  action.  Murphy  v.  Guion,  6  N.  C. 
238.  The  rule  has  been  modified  by  statute 
to  the  extent  that  plaintiff  is  not  entitled  to 
recover  for  rents  and  damages  for  a  longer 
period  than  three  years  preceding  commence- 
ment of  suit  unless  defendant  sets  up  a 
claim  for  improvements.  Jones  v.  Coffey,  109 
N.  C.  515,  14  S.  E.  84. 

In  South  Carolina  one  who  is  wrongfully  in 
possession  of  land  and  receives  the  rents  and 
profits  is  liable  for  all  the  time  that  rents 
were  so  received  by  him,  and  not  only  for  the 
time  since  the  right  of  the  claimant  had  been 
declared.  Rabb  v.  Patterson,  42  S.  C.  528,  20 
S.  E.  540,  46  Am.  St.  Rep.  743. 

In  Tennessee  if  trespass  for  mesne  profits 
is  brought  within  the  period  fixed  by  statute 
for  that  class  of  actions,  plaintiff  may,  al- 
though the  statute  is  pleaded,  recover  them 
from  the  date  of  the  demise  laid  in  the  decla- 
ration until  possession  is  surrendered,  irre- 
spective of  the  length  of  defendant's  posses- 
sion. The  recovery  is  not  confined  to  the 
period  of  limitations  from  the  institution  of 
the  suit.    Avent  v.  Hord,  3  Head  458  [citing 
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it,  and  that  for  mesne  profits  accruing  prior  thereto  the  statute  is  a  bar.^  If  the 
statute  is  not  pleaded  plaintiff  may  recover  for  such  length  of  time  as  he  proves 
defendant  to  have  been  in  possession,^  unless  there  is  some  statutory  provision  to 
the  contrary.^  As  regards  the  time  at  which  the  period  during  which  mesne 
profits  recoverable  terminates,  the  greatest  lack  of  harmony  exists  and  decisions 
even  in  the  same  jurisdiction  are  frequently  conflicting.  Thus  it  has  been  vari- 
ously held  that  the  period  terminates  with  the  expiration  of  the  lease  mentioned 
in  the  declaration ; ^  at  the  commencement  of  the  action  of  ejectment;'^  on  the 
filing  of  the  suggestion  for  mesne  profits,  where  defendant  remains  in  posses- 
sion;^ at  the  trial  ;^  on  rendition  of  the  verdict  on  rendition  of  judgment 
on  recovery  of  the  land ;     on  surrender  of  possession  after  judgment  in  eject- 


with  approval  Murphy  v.  Guion,  6  N.  C.  238, 
and  disapproving  the  rule  laid  down  by  the 
English  text-books].  The  rule  announced  in 
this  case  is  approved  in  Rhodes  v.  Crutchfield, 
7  Lea  518_,  but  it  is  held  that  if  the  tort  is 
waived  and  an  action  of  contract  brought 
(which  the  court  thinks  permissible),  it  is 
not  necessary  to  wait  for  a  recovery  in  eject- 
ment, and  the  recovery  must  be  limited  to  the 
period  of  six  years  next  before  bringing  the 
action,  the  time  fixed  for  bringing  actions  for 
rent. 

3.  California. —  Love  f.  Shartzer,  31  Cal. 
487 ;  Carpentier  v.  Mitchell,  29  Cal.  330. 

District  of  Columbia. —  Meloy  v.  Johnston, 
2  MacArthur  202. 

Georgia. —  Taylor  v.  James,  109  Ga.  327,  34 
S.  E.  674;  Lopez  v.  Downing,  46  Ga.  120. 

Illinois. —  Ringhouse  v.  Keener,  63  111.  230. 

Kansas. —  Knox  v.  Dunn,  22  Kan.  683. 

Maryland. — Tongue  v.  Nutwell,  31  Md.  302. 

Nebraska. —  Fletcher  v.  Brown,  35  Nebr. 
660,  53  N.  W.  577. 

New  York. —  Willis  v.  McKinnon,  79  N.  Y. 
App.  Div.  249,  79  N.  Y.  Suppl.  936 ;  Syracuse 
Gas-Light  Co.  v.  Rome,  etc.,  R.  Co.,  51  Hun 
119,  5  N.  Y.  Suppl.  459;  Grout  v.  Cooper,  9 
Hun  326 ;  Budd  v.  Walker,  9  Barb.  493 ;  Jack- 
son V.  Wood,  24  Wend.  443. 

Pennsylvania. —  Hill  v.  Meyers,  46  Pa.  St. 
15;  Lynch  v.  Cox,  23  Pa.  St.  265;  Hare  v. 
Fury,  3  Yeates  13,  2  Am.  Dec.  358. 

Vermont. —  McFarland  v.  Stone,  17  Vt.  165, 
44  Am.  Dec.  325. 

See  17  Cent.  Dig.  tit;  "Ejectment,"  §  449 
et  seq. 

If  the  statute  of  limitations  by  express 
words  bars  all  action  of  trespass  to  land  after 
a  designated  period,  it  bars  them  by  its  tech- 
nical denomination  and  not  by  its  description 
or  by  an  inquiry  into  the  particular  causes 
for  which  it  is  brought.  The  bar  is  generic 
and  not  specific  and  applies  to  it  as  an  action 
of  trespass  and  not  as  an  action  to  value 
mesne  profits.    Hill  v.  Meyers,  46  Pa.  St.  15. 

In  Alabama  persons  holding  under  color  of 
title  in  good  faith  are  not  responsible  for 
damages  or  rents  for  more  than  one  year  be- 
fore the  commencement  of  the  suit  in  actions 
for  recovery  of  real  property  (Allen  v.  Kel- 
1am,  69  Ala.  442)  ;  except  where  defendant 
seeks  to  obtain  the  benefit  of  permanent  im- 
provements erected  on  the  premises  by  him 
on  the  suggestion  of  adverse  possession  for 
three  years.  In  such  case  defendant  is  al- 
lowed full  value  for  his  improvements  and 
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plaintiff  full  rent  for  the  land  (Turnipseed 
V.  Fitzpatrick,  75  Ala.  297). 

Effect  of  amending  declaration. —  The 
amendment  of  a  declaration  in  ejectment  by 
striking  out  the  name  of  one  of  the  several 
original  plaintiffs,  where  the  amendment  as- 
serts the  same  title  and  the  same  recovery, 
is  not  equivalent  to  the  commencement  of  a 
new  suit,  so  as  to  restrict  the  recovery  of 
mesne  profits  for  a  period  of  three  years  be- 
fore the  filing  of  the  amended  declaration. 
Morris  v.  Wheat,  11  App.  Cas.  (D.  C.)  201. 

Mesne  profits  which  accrued  during  the  mi- 
nority of  plaintiff  may  be  recovered  by  him. 
McCrubb  v.  Bray,  36  Wis.  333.  See  Drury 
V.  Conner,  1  Harr.  &  G.  (Md.)  220. 

Where  a  defendant  is  evicted  and  afterward 
restored  to  possession  by  an  order  quashing 
the  habere  facias  and  awarding  a  writ  of 
restitution,  which  writ  is  subsequently 
quashed,  it  is  decided  that  he  is  liable  for 
mesne  profits.  Trabue  v.  Keller,  3  A.  K. 
Marsh.  (Ky.)  517. 

4.  Gardner  v.  Granniss,  57  Ga.  539 ;  Hill  v. 
Meyers,  46  Pa.  St.  15 ;  Hare  v.  Fury,  3  Yeates 
(Pa.)  13,  2  Am.  Dec.  358;  Field  v.  Columbet, 
9  Fed.  Cas.  No.  4,764,  4  Sawy.  523. 

5.  The  New  York  statute  provides  that  in 
no  case  can  plaintiff  recover  for  more  than 
six  years'  occupancy ;  hence  it  is  not  necessary 
to  plead  the  statute.  Grout  v.  Cooper,  9  Hun 
(N.  Y.)  326;  Budd  v.  Walker,  9  Barb.  (N.  Y.) 
493;  Jackson  v.  Wood,  24  Wend.  (N.  Y.) 
443. 

6.  Shotwell  V.  Boehm,  1  Dall.  (Pa.)  172, 

I  L.  ed.  86. 

7.  Starr  v.  Pease,  8  Conn.  541;  Chace  v. 
Lamphere,  67  Hun  (N.  Y.)  599,  22  N.  Y. 
Suppl.  404. 

8.  Ringhouse  v.  Keener,  63  111.  230. 

9.  Indiana. —  Hays  v.  Wilstach,  82  Ind.  13; 
Pendergast  v.  McCaslin,  2  Ind.  87. 

Mississippi. —  Dean  v.  Tucker,  58  Miss.  487. 
Nebraska. —  Harrall  v.  Gray,  12  Nebr.  543, 

II  N.  W.  851. 

New  York. —  Vandevoort  v.  Gould,  36  N.  Y. 
639. 

North  Carolina. —  Reed  v.  Exum,  86  N.  C. 
726;  Whissenhunt  v.  Jones,  78  N.  C.  361. 
Wisconsin.—  McCrubb  v.  Bray,  36  Wis.  333. 
See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  451. 

10.  Dawson  v.  McGill,  4  Whart.  (Pa.)  230. 

11.  Love  V.  Shartzer,  31  Cal.  487;  Adkins 
V.  Hudson,  19  Ind.  392. 

12.  Danziger  v.  Boyd,  120  N.  Y.  628,  24 
N.  E.  482  [affirming  54  N.  Y.  Super.  Ct.  365]. 
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ment;^^  and  it  lias  been  held  that  if  the  occupant  enjoin  or  supersede  the  judg- 
ment and  eventually  fail,  he  is  chargeable  with  the  rent  accruing  after  the  date  of 
the  judgment.^^ 

b.  As  Affected  by  Possession  or  Want  of  It  by  Defendant.  Kents  and  profits 
are  only  recoverable  during  the  time  defendant  is  in  possession. Accordingly 
defendant  on  quitting  possession  pending  the  action  is  not  liable  for  mesne  profits 
after  that  time/^  or  after  surrender  to  plaintili  on  judgment  in  his  favor  \  nor  is 
he  liable  for  rents  and  profits  enjoyed  by  his  predecessors  in  title,  but  only  for 
those  accruing  after  he  took  possession. 

e.  As  Affected  by  Title  of  Possession  in  Plaintiff  or  Absence  Thereof.  Plain- 
tiff is  entitled  to  recover  mesne  profits  and  damages  only  from  the  time  his  right 
of  possession  accrues.^^  Accordingly  heirs  at  law  cannot  recover  damages  which 
accrue  previous  to  the  death  of  the  ancestor  and  where  plaintiff's  right  depends 
upon  a  sheriff's  deed,  he  cannot  recover  mesne  profits  for  the  time  intervening 
the  sale  and  the  execution  of  the  deed.^^ 

11.  Matters  IN  Mitigation  — a.  Allowance  For  Taxes  Paid.  The  weight  of 
authority  is  to  the  effect  that  taxes  paid  by  the  occupant  while  in  possession  should 
be  deducted  from  the  rents  and  profits  with  which  lie  is  chargeable.'^^  But  cases 
are  to  be  found  which  hold  that  such  payments  are  purely  voluntary  and  hence 
not  recoverable.^ 

b.  Allowance  For  Ground-Rent  Paid.  So  where  defendant  has  been  com- 
pelled to  pay  ground-rent  which  had  become  a  charge  on  his  personal  property 
the  sum  should  be  deducted  from  the  mesne  profits  with  which  he  is  chargeable.^^ 


13.  Murphj^  Guion,  6  N.  C.  238;  Avent 
r.  Hord,  3  Head  (Tenn.)  458.  And  see  Gil- 
man  17.  Gilman,  111  N.  Y.  265,  18  N.  E.  849; 
Zimmerman  v.  Eshbach,  15  Pa.  St.  417. 

14.  Cole  V.  Damron,  7  J.  J.  Marsh.  (Ky.) 
595.  And  see  Thompson  Thompson,  58 
S.  W.  792,  22  Ky.  L.  Rep.  784. 

15.  Gillaspie  v.  Citizens'  Bank,  35  La.  Ann. 
779;  Rvers  v.  Wheeler,  Lalor  (N.  Y.)  389; 
Mitchell  f.  Freedley,  10  Pa.  St.  198;  New 
Orleans  v.  U.  S.,  131  U.  S.  220,  9  S.  Ct.  755, 
33  L.  ed.  110;  New  Orleans  v.  Christmas,  131 
XI.  S.  191,  9  S.  Ct.  745,  33  L.  ed.  99. 

Where  plaintiff  obtains  a  verdict  in  an  ac- 
tion of  ejectment  against  landlord  and  ten- 
ant and  damages  for  the  rents  and  profits 
are  assessed  against  the  two  defendants 
jointly  he  cannot  include  in  such  assessment 
damages  for  rents  and  profits  which  accrued 
prior  to  the  time  when  the  tenant  entered 
into  possession  of  the  premises.  Edgerton  v. 
Clark,  20  Vt.  264. 

16.  Oilman  v.  Oilman,  111  N.  Y.  265,  18 
N.  E.  849;  Mitchell  v.  Freedley,  10  Pa.  St. 
198. 

17.  Murphy  v.  Guion,  6  N.  C.  238. 

18.  Gardner  v.  Oranniss,  57  Oa.  539. 

19.  Alabama. —  Brewster  f.  Buckholts,  3 
Ala.  20. 

California. —  Clark  v.  Boyreau,  14  Cal.  634. 

Kentucky. —  Mcllvain  v.  Porter,  7  S.  W. 
309,  8  S.  W.  705,  9  Ky.  L.  Rep.  899.  ' 

Minnesota. —  Watson  v.  Chicago,  etc.,  R. 
Co.,  46  Minn.  321,  48  N.  W.  1129. 

New  Jersey. —  Denn  v.  Chubb,  1  N.  J.  L. 
466. 

New  York. —  Danziger  r.  Boyd,  54  N.  Y. 
Super.  Ct.  365. 

United  States. —  Hylton  v.  Brown,  12  Fed. 
Cas.  No.  6,983,  2  Wash.  165. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  450. 

Limitations  of  rule. —  It  has  been  held  that 


mesne  profits  prior  to  the  acquisition  of  title 
may  be  recovered  when  the  right  of  action 
therefor  is  assigned  to  plaintiff  by  his  grantor. 
Lord  V.  Bearing,  24  Minn.  110. 

Where  defendant  entered  upon  land  by  li- 
cense of  the  owner  which  was  revoked  by  his 
death,  but  still  retained  the  possession,  it  was 
held  proper  to  allow  as  damages  the  mesne 
profits  from  the  time  of  the  death.  Watson 
V.  Chicago,  etc.,  R.  Co.,  46  Minn.  321,  48 
N.  W.  1129. 

20.  Brewster  v.  Buckholts,  3  Ala.  320. 

21.  Clark  v.  Boyreau,  14  Cal.  634. 

22.  Allowance  for  improvements  see  in- 
fra, X. 

23.  Illinois. —  Ringhouse  v.  Keener,  63  111. 
230. 

Kansas. —  Flint  v.  Douglass,  28  Kan.  414. 
Minnesota. —  Madland  v.  Benland,  24  Minn. 
372. 

New  York.—  Wallace  v.  Berdell,  101  N.  Y. 
13,  3  N.  E.  769 ;  Duffy  v.  Donovan,  52  N.  Y. 
634. 

Wisconsi7i.—  Blodgett  v.  Hitt,  29  Wis.  169. ' 

United  States. —  Semple  v.  British  Colum- 
bia Bank,  21  Fed.  Cas.  No.  12,660,  5  Sawy. 
374;  Stark  v.  Starr,  22  Fed.  Cas.  No.  13,307, 
1  Sawy,  15. 

24.  Napton  v.  Leaton,  71  Mo.  358;  Iowa 
Homestead  Co.  v.  Des  Moines  Nav.,  etc.,  R. 
Co.,  17  Wall.  (U.  S.)  153,  21  L.  ed.  622. 

In  Massachusetts  "  taxes  paid  and  the  in- 
terest charged  on  the  expenditures  made  by 
the  tenant  constitute  no  improvement  of  the 
land,  and  give  no  increase  to  its  value,  and 
therefore  they  are  not  items  for  which  the 
tenant,  under  the  statute,  is  entitled  to  be 
allowed."  Curtis  v.  Gay,  15  Gray  (Mass.) 
36,  37. 

25.  Carter  v.  Carter,  5  Bing.  406,  15 
E.  C.  L.  643;  Doe  v.  Hare,  2  Cromp.  &  M. 
145,  3  L.  J.  Exch.  17,  4  Tyrw.  29. 
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F.  Defenses.  An  action  for  dan:iages,  rents,  or  profits  is  not  barred  by  a 
recovery  of  nominal  damages  in  ejectment ;  by  the  expiration  of  plaintiff's  title 
during  the  siiit;^'  by  a  conveyance  of  the  premises  pending  litigation  ;^  by  a 
reasonable  delay  in  taking  possession  after  judgment  in  ejectment ;  by  a  plea 
that  defendant  is  tenant  of  another ;  by  defendants  permitting  a  third  person  to 
remain  in  actual  possession ; by  an  appeal  by  defendant  from  a  judgment  of 
eviction  ;  or  by  any  matter  of  defense  admissible  in  the  original  action.^^  Nor 
is  defendant  who  claims  title  to  the  land  in  dispute  released  from  liability  for 
mesne  profits  by  the  fact  that  he  has  rented  the  land  to  a  tenant  who  has  received 
tlie  income  arising  therefrom.^'^  So  it  has  been  held  that  a  possessor  in  bad  faith 
cannot  claim  the  benefit  of  prescription  with  regard  to  rents  and  profits.^^  And 
where  possession  under  a  judgment  in  ejectment  has  been  taken  by  the  lessor,  who 
brings  an  action  for  the  mesne  profits,  a  verdict  obtained  by  defendant  in  an 
action  of  ejectment  brought  in  the  meantime  for  the  same  premises  cannot  be  set 
up  in  bar  of  the  action  for  mesne  profits.^^  Nor  in  such  an  action  after  recovery 
in  ejectment  is  it  any  answer  to  the  action  that  a  remittitur  danina  has  been 
entered  on  the  record  in  ejectment.^^  It  has  been  held,  however,  that  any  equi- 
table defense  is  admissible  in  trespass  for  mesne  profits,^^  and  therefore  it  is  a 
good  defense  that  defendant  was  entitled  to  possession  during  the  time  that  the 
rents  and  profits  accrued.^^  And  that  in  order  to  prevent  a  recovery  of  profits 
which  accrued  before  service  of  the  declaration  in  ejectment  defendant  may 
show  that  he  had  not  occupied  the  premises  before  such  service.^  So  one  is  not 
responsible  in  equity  for  mesne  profits  to  the  owner  of  an  estate  which  he  has 
merely  rented  out  as  agent  of  another  for  whose  use  he  has  received  the  rent  and 
to  whom  he  was  bound  to  pay  over  such  rent  and  has  in  fact  so  paid  it  and  has 


26.  Limberg  Higgenbotham,  11  Colo.  15G, 
17  Pac.  481;  Fletcher  v.  Brown,  35  Nebr.  660, 
53  N.  W.  577  ;  Van  Alen  v.  Rogers,  1  Johns. 
Cas.  (K.  Y.)  281,  1  Am.  Dec.  113.  And  see 
White  v.  St.  Guirons,  Minor  (Ala.)  331,  12 
Am.  Dec.  56. 

27.  See  supra,  IX,  C. 

28.  See  supra,  IX,  C. 

29.  Chambers  v.  Lapsley,  7  Pa.  St.  24. 

30.  Wisdom  v.  Reeves,  110  Ala.  418,  18  So. 
13;  Keane  v.  Cannovan,  21  Cal.  291,  82  Am. 
Dec.  738.  Compare  Illinois,  etc.,  R.,  etc.,  Co. 
V,  Cobb,  94  111.  55. 

That  defendant  occupied  the  premises  with 
another  under  a  joint  lease  to  both  is  no  de- 
fense.   Ryers  v.  Wheeler,  Lalor  (N.  Y.)  389. 

31.  Myers  v.  Sanders,  8  Dana  (Ky.)  65; 
Vicksburg,  etc.,  R.  Co.  f.  Lewis,  68  Miss.  29, 
10  So.  32. 

The  fact  that  the  property  was  in  the  pos- 
session of  a  receiver  as  the  property  of  a 
third  person  will  not  prevent  a  recovery  by 
plaintiff  of  the  mesne  profits  for  the  time 
the  receiver  held  it,  if  plaintiff  in  the  ab- 
sence of  the  receivership  would  have  been 
entitled  to  recover  profits  accruing  during 
such  period,  defendant  having  claimed  under 
such  third  person,  relied  upon  its  possession 
under  color  of  title,  and  claimed  credit  for 
all  improvements  placed  on  the  land  by  itself 
and  those  under  whom  it  claimed.  Acme 
Brewing  Co.  v.  Central  R.,  etc.,  Co.,  115  Ga. 
494,  42  S.  E.  8. 

32.  Lairamore  v.  Scott.  32  S.  W.  213.  17 
Ky.  L.  Rep.  601.  See  also  Webb  v.  Gallo- 
way, 2  A.  K.  Marsh.  (Kv.)  483;  Jackson  v. 
Delancy,  5  Cow.  (N.  Y.)  '33. 
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33.  Jackson  v.  Combs,  7  Cow.  (N.  Y.)  36. 

34.  Williamson  v.  Heyser,  74  Ga.  271. 

35.  Gaines  v.  New  Orleans,  9  Fed.  Cas.  No. 
5,177,  1  Woods  104. 

The  possession  and  good  faith  necessary 
for  the  acquisition  of  ownership  through  pre- 
scription for  the  statutory  period  differs  from 
that  requisite  to  insure  protection  against 
claims  for  damages.  Leathem,  etc.,  Lumber 
Co.  V.  Nalty,  109  La.  325,  33  So.  354. 

36.  Benson  r.  Matsdorf,  2  Johns.  (N.  Y'.) 
369. 

37.  Harper  v.  Eyles,  3  Dougl.  399,  26 
E.  C.  L.  263. 

38.  Ross  V.  Evans,  65  Cal.  439,  4  Pac.  443 ; 
Davis  v.  Doe,  2  Ind.  599 ;  Murray  v.  Gouver- 
neur,  2  Johns.  Cas.  (N.  Y.)  438,  1  Am.  Dec. 
177;  Ewalt  v.  Gray,  6  Watts  (Pa.)  427. 
See  also  Jackson  v.  Loomis,  4  Cow.  (N.  Y.) 
168,  15  Am.  Dec.  347. 

Division  of  rents  and  profits  by  agreement. 
—  Mesne  profits  cannot  be  recovered  by  a 
plaintiff,  w^here  both  he  and  defendant  each 
claimed  an  interest  in  the  land  under  a  will, 
and  wdth  full  knowledge  of  all  the  facts  vol- 
untarily divided  the  rents  and  profits.  White 
V.  Rowland,  67  Ga.  546,  44  Am.  Rep.  731. 

39.  Ross  V.  Evans,  65  Cal.  439,  4  Pac.  443 ; 
Rich  V.  Maples,  33  Cal.  102;  Corr  r.  Porter, 
33  Gratt.  (Va._)  278. 

One  who  is  induced  by  a  gift  of  land  to 
settle  thereon  and  improve  the  same  and  who 
is  afterward  evicted  by  the  grantor  is  not 
liable  for  rent.  James  v.  McKinsey,  4  J.  J. 
Marsh.  (Ky.)  625. 

40.  Vance  r.  Congressional  Tp.,  7  Blackf. 
(Ind.)  241. 
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not  at  any  time  occupied  the  premises  or  derived  any  advantage  from  such 
possession.'*^ 

G.  Recovery  Back  of  Profits  Paid.  Where  a  party  has  been  compelled  to 
pay  mesne  profits  to  another  under  a  judgment  in  an  action  at  law  to  recover 
possession  of  the  land,  he  may  recover  back  such  prolits  on  obtaining  a  decree  in 
equity  declaring  him  to  be  the  equitable  owner  of  the  land,  holding  title  as 
trustee.'*-^ 

H.  Actions  and  Proceeding's  to  Determine  Right  to  Mesne  Profits  and 
Damag'es — l.  Conditions  Precedent.  It  is  essential  to  the  maintenance  of  an 
action  of  trespass  for  mesne  profits  that  there  should  be  a  recovery  in  ejectment,"^^ 
and  that  plaintiff  has  regained  possession  of  the  premises.^  Nor  can  a  plaintiff, 
where  there  is  a  statutory  provision  prescribing  the  manner  in  which  mesne  profits 
shall  be  ascertained,  whicii  has  not  been  compHed  witli,  maintain  an  action  on  an 
agreement  by  defendant  to  let  judgment  go  by  default  and  to  pay  "  all  legal  costs 
and  legal  rents  in  such  suit."'*^ 

2.  Parties  —  a.  Plaintiffs.  An  action  for  mesne  profits  or  a  count  for  mesne 
profits  in  an  action  of  ejectment  may  be  either  in  the  name  of  the  nominal  plain- 
tiff in  ejectment  or  of  his  lessor,^^  but  not  in  the  name  of  both.'**  But  a  joint 
action  may  be  brought  by  two  tenants  in  common  against  a  third  cotenant,*^  or  by 
several  lessors,  although  their  demises  were  separate.'*^ 

b.  Defendants.    The  proper  defendant  in  such  action  is  the  disseizor,-^  his 


41.  Drury  Conner,  1  Hair.  &  G.  (Md.) 
220. 

42.  Starr  v.  Stark,  7  Oreg.  .^OO. 

43.  California. —  Locke  v.  Peters,  (>.5  Cal. 
161,  3  Pae.  657. 

District  of  Columhia. —  Melov  v.  Jolmston, 
2  MacArthur  202. 

Maryland. —  Mitchell  r.  Mitchell,  1  Md.  55. 

New  York. —  Syracuse  Gas-Light  Co.  v. 
Rome,  etc.,  R.  Co.,'^51  Hun  119,  5  N.  Y.  Suppl. 
459 ;  Morgan  v.  Varick,  8  Wend.  587  ;  Baron 
V.  Abeel,  3  Johns.  481,  3  Am.  Dec.  515. 

Vermont. —  Smith  v.  Benson,  9  Vt.  138,  31 
Am.  Dec.  614;  Burton  r.  Austin,  4  Vt.  105. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  454; 
and  Adams  Ejectm.  383. 

Compare  Stephenson  v.  McCombs,  <Mich.  T.) 
4  Vict.,  holding  that  if  evidence  of  title  is 
given  in  an  action  for  mesne  profits  it  is  not 
necessary  to  show  the  judgment  in  ejectment. 

44.  Massachusetts. —  Allen  r.  Thayer,  17 
Mass.  299. 

Missouri. — Phillips  v.  Stewart,  87  Mo.  App. 
486. 

Neiv  York. —  Alt  v.  Gray,  55  N.  Y.  App. 
Div.  563,  67  N.  Y.  Suppl.  4il ;  Ainslie  v.  New 
York,  1  Barb.  168 ;  Holmes  v.  Seely,  19  Wend. 
507;  Morgan  v.  Varick,  8  Wend.  587;  Case 
V.  Shepherd,  2  Johns.  Cas.  27. 

North  Carolina. —  Stancill  v.  Calvert,  63 
N.  C.  616;  Carson  v.  Smith,  46  N.  C.  106; 
Miller  v.  Melchor,  35  N.  C.  439;  Poston  v. 
Henrv,  33  N.  C.  301;  Murphy  v.  Guion,  3 
N.  C.  162,  2  Am.  Dec.  623. 

Pennsylvania. —  Caldwell  v.  Walters,  22  Pa. 
St.  378";  Reid  v.  Stanley,  6  Watts  &  S. 
369. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  454. 

But  see  Shipley  v.  Alexander,  3  Harr.  &  J. 
(Md.)  84,  5  Am.  Dec.  421;  Brewer  v.  Beck- 
with,  35  Miss.  467. 

Possession  gained  by  the  owner's  entry  is 
sufficient  without  the  necessity  of  an  eject- 


ment. Reid  V.  Stanley,  6  Watts  &  S.  (Pa.) 
369. 

It  is  not  necessary  to  execute  a  habere  to 

entitle  a  party  to  maintain  an  action  for 
mesne  profits,  if  plaintiff  has  been  let  into 
possession  by  defendant.  Calvart  v.  Horsfall, 
4  Esp.  167. 

A  plaintiff  who  after  ouster  and  before  re- 
entry has  brought  an  action  for  trespass  can- 
not, until  after  he  has  reentered,  maintain  a 
second  action  for  damages  for  a  continuance 
of  the  wrongful  possession  by  defendant.  Il- 
linois, etc.,  R.,  etc.,  Co.  c.  Cobb,  82  111.  183. 

45.  McCann  v.  Righter,  34  W.  Va.  186,  12 
S.  E.  497. 

46.  Shadwick  v.  McDonald,  15  Ga.  392; 
Lion  V.  Burtis,  5  Cow.  (N.  Y.)  408;  Baron 
V.  Abeel,  3  Johns.  (N.  Y.)  481,  3  Am.  Dec. 
515;  Den  v.  Lunsford,  44  N.  C.  401;  Aslin  v. 
Parkin,  2  Burr.  665,  2  Ld.  Ken.  376;  Good- 
title  V.  Tombs,  3  Wils.  C.  P.  118.  But  see 
Masterson  v.  Hagan,  17  B.  Mon.  (Ky.)  325, 
holding  that  since  the  adoption  of  the  code 
of  practice  such  action  must  be  in  the  name 
of  the  real  party  entitled  to  the  recovery  and 
not  in  the  name  of  the  fictitious  lessee. 

A  cestui  que  trust  may  be  the  plaintiff  in 
such  action.  Pugh  v.  Bell,  1  J.  J.  Marsh. 
(Ky.)  398. 

A  municipal  corporation  may  maintain  such 
action  for  the  use  of  its  streets.  Apalachi- 
cola  V.  Apalachicola  Land  Co.,  9  Fla.  340,  74 
Am.  Dec.  284. 

An  heir  or  devisee  cannot  maintain  such 
action  for  profits  accruing  during  the  life  of 
the  ancestor.  Hotchkiss  v.  Auburn,  etc.,  R. 
Co.,  36  Barb.  (N.  Y.)  600. 

47.  Den  v.  Lumsford,  44  N.  C.  401. 

48.  Camp  v.  Homesley,  33  N.  C.  211. 

49.  Chamier  v.  Llingon,  2  Chit.  410,  5 
M.  &  S.  64,  17  Rev.  Rep.  276,  18  E.  C.  L.  710. 

50.  Morgan  v.  Varick,  8  Wend.  (N.  Y.) 
587;  Jackson  u.  Hills,  8  Cow.  (N.  Y.)  290;, 
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servant,^^  his  tenant,^^  or  one  acquiring  title  from  the  disseizor.^^  Upon  tlie  death 
of  defendant  pending  an  action  of  ejectment  his  heirs  may  be  substituted  as 
defendants  and  held  liable  for  mesne  profits  accruing  during  the  period  of  their 
possession  after  his  death  ;  but  as  to  profits  accruing  during  the  decedent's  posses- 
sion his  administrator  is  liable.^^  Only  such  parties  can  be  joined  as  defendants 
as  join  in  committing  the  wrong  complained  of.^^ 

3.  Pleadings  —  a.  In  Ejectment.  In  order  that  plaintiff  may  recover  dam- 
ages in  an  action  of  ejectment  for  the  withholding  or  the  use  of  the  lands,  the 
declaration  or  complaint  should  allege  such  damages,^^  and  contain  a  prayer  there- 
for,^^  and  plaintiff  can  recover  only  such  damages  as  are  claimed  in  the  declara- 
tion or  complaint.^^  This  is  true  in  some  jurisdictions  in  reference  to  a  recovery 
of  mesne  profits  in  such  action.^^    It  is  not  necessary,  however,  to  aver  the  receipt 


McCready  v.  Guardians  of  Poor,  9  Serg.  &  R. 
(Pa.)  94,  11  Am.  Dec.  667  note,  a  corpora- 
tion or  corporate  body. 

Infants  in  possession  and  receiving  rents 
and  profits  through  their  guardian  may  be 
made  defendants  to  such  action.  Molton  v. 
Momford,  10  N.  C.  483. 

Landlord. — An  action  for  mesne  profits  may 
be  maintained  against  the  landlord  in  fact 
who  received  the  rents  and  profits  and  re- 
sisted recovery  in  the  ejectment  suit,  although 
he  was  not  a  party  to  that  suit  and  did  not 
take  upon  himself  the  defense  thereto  upon 
the  record.  Chirac  v.  Reinicker,  11  Wheat. 
(U.  S.)  280,  6  L.  ed.  474. 

51.  Morgan  %.  Varick,  8  Wend.  (N.  Y.) 
587. 

52.  Trubee  v.  Miller,  48  Conn.  347,  40  Am. 
Rep.  177,  although  he  was  ignorant  of  the 
disseizee's  claim  of  title  and  had  in  good  faith 
paid  rent  to  the  disseizor. 

One  coming  in  possession  during  the  pend- 
ency of  the  action  in  ejectment  is  liable  to  an 
action  for  mesne  profits.  Willingham  v.  Long, 
47  Ga.  540;  Bradley  v.  McDaniel,  48  N.  C. 
128;  Jeffries  v.  Zane,  1  Miles  (Pa  )  287;  Doe 
^.  Whitcomb,  8  Bing.  46,  1  L.  J.  C.  P.  9,  1 
Moore  &  S.  107,  21  E.  C.  L.  438. 

53.  Morgan  Varick,  8  Wend.  (N.  Y.) 
587. 

54.  Cavender  v.  Smith,  8  Iowa  360. 

55.  Cavender  v.  Smith,  8  Iowa  360. 

56.  Morris  v.  Beebe,  54  Ala.  300  (holding 
that  defendant,  against  whom'  only  a  judg- 
ment for  damages  and  mesne  profits  could  be 
rendered,  cannot  be  joined  Math  defendants 
against  whom  judgment  can  be  rendered  both 
for  possession  and  damages)  ;  Eastwick  v. 
Saylor,  85  Pa.  St.  15  (holding  one  not  jointly 
liable  with  defendant  for  mesne  profits,  when 
he  could  not  prevent  the  trespass  or  did  not 
aid,  abet,  or  encourage  its  commission). 

Parties  intermeddling  with  real  estate  by 
putting  another  in  possession  are  liable  with 
the  parties  in  possession  for  mesne  profits. 
Storch  'C.  Carr,  28  Pa.  St.  135. 

57.  Pleadings  generally  see  Pleading. 

58.  Martin  v.  Durand,  63  Cal.  39;  Dimick 
V.  Campbell,  31  Cal.  238;  Arnold  v.  Wood- 
ward, 14  Colo.  164,  23  Pac.  444;  Pfeffer  v. 
Kling,  58  N.  Y.  App.  Div.  179,  68  N.  Y.  Suppl. 
641  [affirmed  in  171  N.  Y.  668,  64  N.  E. 
1125];  Lippett  v.  Kelley,  46  Vt.  516. 

A  refusal  to  allow  an  amendment  claiming 
special  damages  in  ejectment  is  immaterial 
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where  it  appears  that  there  was  no  right  of 
possession  in  plaintiff  at  the  time  of  bringing 
the  action.  Horner  v.  Marietta,  135  Pa.  St. 
418,  19  Atl.  1029. 

59.  Martin  v.  Durand,  63  Cal.  39  (a  gen- 
eral averment  and  prayer  are  sufficient  in  the 
absence  of  a  special  demurrer  or  objection  to 
the  evidence)  ;  Hope  v.  Blair,  105  Mo.  85,  16 
S.  W.  595,  24  Am.  St.  Rep.  366  (sufficient 
under  the  statute  to  state  in  the  petition  the 
value  of  rents  and  profits ) . 

Under  a  New  York  statute  entitling  plain- 
tiff, in  an  action  of  ejectment  to  recover  pos- 
session of  land,  to  demand  damages  for  with- 
holding it,  damages  need  not  be  pleaded  as  a 
separate  cause  of  action.  Clason  v.  Baldwin, 
129  N.  Y.  183,  29  N.  E.  226;  Deering  v.  Riley, 
38  N.  Y.  App.  Div.  164,  56  N.  Y.  Suppl.  704. 

Under  an  Oregon  statute  the  right  to  dam- 
ages is  equivalent  to  an  action  of  trespass  for 
mesne  profits  at  common  law,  and  while  it 
may  be  joined  with  a  claim  for  possession,  it 
should  be  separately  stated.  Wythe  v.  Myers, 
30  Fed.  Cas.  No.  18,119,  3  Sawy.  595. 

Under  a  West  Virginia  statute  a  statement 
claiming  profits  or  damages  may  be  filed  af- 
ter the  declaration  is  filed  and  before  trial, 
but  not  after  the  commencement  of  the  action, 
if  in  so  doing  it  might  operate  as  a  surprise 
or  fraud  upon  defendant.  Witten  v.  St.  Clair, 
27  W.  Va.  762. 

An  amendment  increasing  damages  may  be 
allowed  in  an  action  to  recover  land  and  dam- 
ages for  withholding,  where  an  amendment  is 
allowed  which  adds  an  averment  of  an  illegal 
and  tortious  disseizin  Avith  intent  to  convert 
the  lands.  Chamberlain  v.  Mensing,  51  Fed. 
511. 

60.  Armstrong  v.  St.  Louis,  69  Mo.  309 
[affirming  3  Mo.  App.  100],  damages  for  in- 
jury to  freehold. 

61.  Kline  v.  Williams,  (N.  J.  Sup.  1903) 
54  Atl.  556;  Bayard  v.  Inglis,  5  Watts  &  S. 
(Pa.)  465. 

In  New  York,  under  the  former  statute,  a 
claim  for  damages  in  an  action  of  ejectment 
included  only  damages  for  withholding  pos- 
session, and  in  order  to  recover  for  rents  and 
profits  or  for  use  and  occupation  a  separate 
pleading  and  demand  was  required  to  be  made 
therefor.  Larned  v.  Hudson,  57  N.  Y.  151; 
Livingston  v.  Tanner,  12  Barb.  481 ;  Seaton 
V.  Davis,  1  Thomps.  &  C.  91.  Under  the  pres- 
ent^statute  (Code  Civ.  Proc.  §§  484,  1496, 
1497),  this  requirement  is  dispensed  with  and 


EJECTMENT 


[15  Cyc]  215 


by  defendant  of  such  rents  and  profits,^^  or  to  include  the  prayer  in  every  count 
of  the  declaration.^  Where  damages  are  claimed  for  a  period  preceding  the 
commencement  of  the  action  the  declaration  should  also  allege  title  in  plaintiff  at 
some  prior  date  and  as  continuing  to  the  time  of  bringing  the  action,  and  entry 
of  defendant  at  some  intervening  date.^* 

b.  In  Trespass  For  Mesne  Profits.  The  declaration  or  complaint  in  an  action 
of  trespass  for  mesne  profits  should  allege  plaintiff's  expulsion,^^  the  length  of 
time  during  which  he  was  deprived  of  possession,^^  the  re^ceipt  of  rents  and  profits 
by  defendant,^'  and  the  reentry  and  possession  by  plaintiff.^^  At  common  law  it 
was  also  necessary  for  plaintiff  to  allege  title  to  or  possession  of  the  land  at  the 
time  of  his  expulsion.^^  But  it  is  unnecessary  to  aver  that  the  relation  of  land- 
lord and  tenant  existed  between  the  parties  as  in  an  action  for  use  and  occupa- 
tion."^^ A  defect  in  the  complaint  may  be  supplied  by  defendant's  answer  or 
other  pleading.^^  In  such  action  without  possession  as  is  permitted  in  Indiana 
plaintiff  must  allege  that  he  was  entitled  to  the  land  during  the  time  which 
defendant  was  in  wrongful  possession."^  If  special  damages  are  sought  in  such 
action  they  must  be  specially  pleaded.'^ 

4.  Evidence  —  a.  Presumptions  and  Burden  of  Proof.  The  burden  of  proof 
is  on  a  plaintiff  who  claims  rents  and  profits  to  establish  the  value  of  them  by  a 


the  incidental  damages  plaintiff  is  entitled 
to  recover  under  his  general  demand  include 
the  rents  and  profits  or  value  of  the  use  and 
occupation  from  the  time  of  the  commence- 
ment of  the  action.  Clason  r.  Baldwin,  129 
N.  Y.  183,  29  N.  E.  226;  Frazier  v.  Dewey, 
1  N.  Y.  App.  Div.  138,  37  N.  Y.  Suppl.  973; 
Richards  v.  Crocker,  20  N.  Y.  Suppl.  954. 
But  see  Pfeffer  v.  Kling,  58  N.  Y.  App.  Div. 
179,  68  N.  Y.  Suppl.  641  [affirmed  in  171 
N.  Y.  668,  64  N.  E.  1125],  holding  that  where 
special  damages  are  claimed  the  rental  value 
cannot  be  awarded  as  damages  nor  can  the 
complaint  be  amended  to  cover  such  rentals. 

Where  in  ejectment  defendant  is  fairly  ap- 
prised by  the  complaint  that  plaintiff  claims 
to  recover  the  value  of  the  rents  and  profits 
of  the  premises  it  is  too  late  on  the  trial  to 
object  to  the  form  of  the  complaint  and  want 
of  particularity.  Candee  r.  Burke,  10  Hun 
(N.  Y.)  350. 

62.  Johnson  v.  Visher,  96  Cal.  310,  31  Pac. 
106;  Patterson  v.  Ely,  19  Cal.  28. 

63.  Postlewaite  v.  Wise,  17  W.  Va.  1,  such 
prayer  at  the  end  of  the  declaration  is  suffi- 
cient. 

64.  Payne  v.  Treadwell,  16  Cal.  220. 

65.  Young  V.  Downev,  145  Mo.  261,  46 
S.  W.  962;  Phillips  v.  Stewart,  87  Mo.  App. 
486. 

Failing  to  allege  the  time  when  defendant 
ejected  plaintiff  is  cured  by  the  statute  of 
jeofails.    Higgins  v.  Highfield,  13  East  407. 

66.  Holmes  v.  Davis,  19  N.  Y.  488 ;  Higgins 
V.  Highfield,  13  East  407. 

67.  Young  V.  Downey,  145  Mo.  261,  46 
S.  W.  962. 

68.  Young  V.  Downey,  145  Mo.  261,  46 
S.  W.  962;  Phillips  v.  Stewart,  87  Mo.  App. 
486. 

A  judgment  in  ejectment  is  not  conclusive 
evidence  of  title,  in  an  action  for  mesne  prof- 
its, unless  it  be  pleaded  by  way  of  estoppel. 
Matthew  v.  Osborne,  13  C.  B.  919,  17  Jur.  696, 
22  L.  J.  C.  P.  241,  1  Wkly.  Rep.  151,  76 


E.  C.  L.  919;  Doe  v.  Huddart,  2  C.  M.  &  R. 
316,  4  Dowl.  P.  C.  437,  1  Gale  260,  5  Tyrw. 
846;  Ponton  v.  Daly,  1  U.  C.  Q.  B.  187.  See 
also  Doe  v.  Wellsman,  6  D.  &  L.  179,  2  Exch. 
368,  18  L.  J.  Exch.  277  ;  Herr  v.  Weston,  32 
U.  C.  Q.  B.  402. 

A  replication  by  way  of  estoppel  averring  a 
judgment  by  default  against  defendant  in  an 
action  of  ejectment  and  entry  by  plaintiff  by 
virtue  of  the  judgment  has  been  held  good 
without  an  averment  of  notice  of  the  proceed- 
ings in  ejectment  to  defendant  or  that  a  writ 
of  possession  was  issued  or  executed.  Wil- 
kinson V.  Kirby,  15  C.  B.  430,  2  C.  L.  R. 
1387,  23  L.  J.  C.  P.  224,  1  Jur.  N.  S.  164,  2 
Wkly.  Rep.  570,  80  E.  C.  L.  430,  holding  also 
that  the  estoppel  was  from  the  date  of  the 
writ  and  that  plaintiff's  title  would  be  pre- 
sumed to  continue  until  by  rejoinder  it  was 
shown  to  have  determined. 

69.  See  Young  v.  Downey,  145  Mo.  261,  46 
S.  W.  962.  But  see  Phillips  v.  Stewart,  87 
Mo.  App.  486,  491,  in  which  the  court  said: 
"  The  trespass  by  the  defendant  and  posses- 
sion on  the  part  of  the  plaintiff  when  it  was 
committed,  as  conditions  of  recovery,  were 
pure  fictions  growing  out  of  the  common-law 
theories  of  pleading,  and  like  other  legal  fic- 
tions have  no  place  in  our  present  system." 

70.  Schradsky  v.  Stimson,  76  Fed.  730,  22 
C.  C.  A.  515.  And  see  Young  v.  Downey,  145 
Mo.  261,  46  S.  W.  962. 

71.  Limberg  v.  Higenbotham,  11  Colo.  156, 
17  Pac.  481;  Hughes  v.  Carson,  90  Mo.  399, 
2  S.  W.  441. 

72.  O'Reilly  v.  Long,  25  Ind.  App.  529,  58 
N.  E.  563. 

73.  In  an  action  for  mesne  profits  after 
ejectment  for  the  recovery  of  a  house  used  as 
an  inn,  plaintiff  cannot  recover  the  loss  which 
he  has  sustained  by  defendant  shutting  up 
the  inn  and  destroying  the  custom,  unless 
such  damages  are  especially  stated  in  the 
declaration.  Dunn  v.  Large,  3  Dougl.  335,  26 
E.  C.  L.  223. 
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preponderance  of  evidence,'^^  and  a  verdict  for  mesne  profits  cannot  stand  in  the 
absence  of  evidence  as  to  the  amonnt.'^^  In  an  action  of  trespass  for  mesne 
profits  plaintiff  must  prove  his  title  and  a  reentry,  defendant's  liability  by  reason 
of  possession,  and  the  amount  of  the  damages  and  defendant  must  be  shown  to 
have  had  knowledge  of  plaintiff's  title  in  order  to  recover  rents  and  profits 
where  by  statute  it  is  essential  to  a  recovery  that  defendant  had  such  knowledge/^ 
b.  Admissibility.  The  record  of  the  judgment  in  ejectment  is  admissible  in 
an  action  for  mesne  profits  to  show  title  and  that  defendant  was  in  possession  at 
the  time,  but  it  is  not  evidence  as  to  the  length  of  time  of  his  possession."^  It  is 
also  admissible  to  rebut  a  set-off  for  property  taken  from  the  premises  which  were 
the  subject  of  the  former  action."^^  And  if  the  landlord  defends  in  ejectment 
against  his  tenant  the  record  is  admissible  in  evidence  against  him.^  In  deter- 
mining the  value  of  the  rents  and  profits  or  of  the  use  and  occupation,  evidence 
of  the  rental  value  of  the  premises  is  admissible.^^  A  notice  claiming  mesne 
profits  served  on  a  defendant  in  ejectment  is  admissible  in  evidence  at  the  trial .^^ 
A  defendant  may  for  the  purpose  of  explaining  his  motives  and  in  mitigation  of 
damages  introduce  in  evidence  his  patents  or  title  papers  in  a  mixed  action  for 
possession  and  vindictive  damages.^"^  And  by  statute  defendant  may  show  in  miti- 
gation of  damages  that  he  held  in  good  faith  under  color  of  title,®^  but  he  cannot 


74.  Beckman  f.  Richardson,  28  Kan. 
648. 

75.  Eaton  v.  Freeman,  58  Ga.  129 ;  Hahn  v. 
Cotton,  136  Mo.  216,  37  S.  W.  919. 

76.  Ainslie  f.  New  York,  1  Barb.  (N.  Y.) 
168;  Pearse  Coaker,  L.  R.  4  Exch.  92,  38 
L.  J.  Exch.  82,  20  L.  T.  Rep.  N.  S.  82. 

Must  show  possession  has  been  regained. — 
Holmes  v.  Seely,  19  Wend.  (N.  Y.)  507;  Case 
V.  Shepherd,  2  Johns.  Cas.  (N.  Y.)  27. 

If  plaintiff  avers  sole  possession  and  sole 
right  to  the  possession  of  the  profits  in  him- 
self, it  is  essential  to  a  recovery  by  him  that 
the  fact  of  an  entire  and  sole  possession  in 
himself  as  well  as  a  sole  right  to  the  posses- 
sion during  the  period  alleged  be  shown. 
Sheldon  v.  Van  Slyke,  16  Barb.  (N.  Y.)  26. 

The  return  of  the  summons  in  ejectment 
showing  that  the  defendants  were  in  posses- 
sion is  conclusive  as  to  their  possession  at  the 
time  of  service  and  presumptive  as  to  the  con- 
tinuance of  such  possession.  Thornton  v. 
Britton,  144  Pa.  St.  126,  22  Atl.  1048. 

A  right  to  possession  at  the  time  suit  was 
brought  must  be  shown  by  a  plaintiff  in  eject- 
ment, who  has  acquired  the  legal  title  and  is 
in  actual  possession  of  the  premises  before 
trial,  in  order  to  recover  mesne  profits  for  the 
previous  unlawful  possession.  Carman  v. 
Beam,  88  Pa.  St.  319. 

77.  Robidoux  v.  Casseleggi,  81  Mo.  459. 

78.  Miller  v.  Henry,  84  Pa.  St.  33;  Bai- 
ley V.  Fairplay,  6  Binn.  (Pa.)  450,  6  Am. 
Dec.  486. 

79.  Sergeant  v.  Ewing,  36  Pa.  St.  156. 

A  judgment  against  the  actual  occupant  in 

an  action  of  ejectment  is  no  evidence  of  plain- 
tiff's title  in  trespass  for  mesne  profits 
brought  by  him  against  those  under  whom 
defendant  in  ejectment  claimed,  they  not  be- 
ing parties  to  the  suit.  Ainslie  Xi.  New  York, 
1  Barb.  (N.  Y.)  168. 

80.  Chambers  v.  Lapsley,  7  Pa.  St.  24. 

81.  Cooper  v.  Robertson,  87  Ind.  222; 
White  i;.  Wheeler,  51  Hun  (N.  Y.)  573,  4 
N.  Y.  Suppl.  405. 
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Evidence  as  to  rental  value  of  adjoining 
farms  is  not  admissible.  Credle  v.  Ayers,  126 
N.  C.  11,  35  S.  E.  128,  48  L.  R.  A.  751. 

Evidence  of  isolated  benefits  disconnected 
with  the  usual  course  of  defendant's  occu- 
pancy is  not  admissible.  Curry  v.  Sandusky 
Fish  Co.,  88  Minn.  485,  93  N.  W.  896. 

Evidence  of  rental  value  prior  to  date  of 
plaintiff's  title  is  admissible.  Perry  v.  Jack- 
son, 88  N.  C.  103. 

That  rents  received  by  defendant  include 
the  use  of  improvements  erected  by  him  is  no 
ground  for  excluding  evidence  of  the  amount 
where  defendant  is  not  entitled  to  any  set-off 
for  improvements  under  the  pleadings.  Lim- 
berg  v.  Higenbotham,  11  Colo.  156,  17  Pac. 
481. 

The  sum  actually  received  for  rent  may  be 
shown  by  defendant.  More  v.  Deyoe,  22  Hun 
(N.  Y.)  208. 

The  value  of  premises  as  a  part  necessary 
to  the  enjoyment  of  larger  premises  from 
which  they  were  detached  by  defendant's  act 
may  be  shown.  Ackerman  v.  Nachbar,  3  Kulp 
(Pa.)  188. 

The  value  of  premises  for  a  particular  use 

as  the  result  of  a  future  expenditure  of  an 
indefinite  amount  of  money  cannot  be  shown. 
Harris  v.  Philadelphia,  (Pa.  1889)  16  Atl. 
740. 

The  yearly  value  of  a  whole  storehouse 
built  partly  on  plaintiff's  land  by  defendant 
may  be  sho\\Ti  on  the  issue  of  mesne  profits. 
Jenkins  v.  Means,  59  Ga.  55. 

82.  Hart  v.  McGrew,  (Pa.  1887)  11  Atl. 
617. 

83.  Bailey  v.  Hickman,  12  La.  415.  Gom- 
pare  Tongue  v.  Nutwell,  31  Md.  302,  holding 
that  where  exemplary  damages  are  not 
claimed  defendant  cannot  in  trespass  for 
mesne  profits  show  in  mitigation  of  damages 
that  he  entered  in  good  faith  as  a  purchaser 
for  value,  as  a  ground  on  which  he  would  be 
entitled  to  be  allowed  for  the  cost  of  improve- 
ments, 

84.  Turnipseed  v.  Fitzpatrick,  75  Ala.  297. 
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show  that  he  was  a  joint  trespasser  with  another  person  as  a  ground  for  reducing 
damages.^'^'  Where  plaintiff  seeks  to  recover  special  damages  for  an  injury  to  the 
freehold  defendant  may  show  that  the  act  complained  of  was  a  beneficial  improve- 
ment.^^ Defendant  cannot  go  into  matters  which  were  litigated  in  the  action  of 
ejectment.^''  Nor  can  he  show  in  mitigation  of  damages  that  plaintiff  in  eject- 
ment brought  that  action  to  recover  onlj  a  part  of  the  premises  in  question  where 
the  record  shows  title  in  plaintiff  to  the  whole.^^ 

5.  Course  and  Conduct  of  Trial.  An  action  for  mesne  profits,  although  in 
form  trespass,  is  really  for  the  use  and  occupation,  involving  the  statement  of  an 
account,  and  it  is  proper  to  permit  plaintiff  to  send  out  a  statement  based  on  the 
evidence  to  aid  the  jury  in  their  calculation.^^  It  is  too  late  after  verdict  to  object 
to  the  action  of  the  court  in  allowing  the  same  jury  which  tried  the  case  on  its 
merits  to  fix  the  value  of  the  land  and  the  rents  and  profits  thereof  and  tlie  value 
of  the  improvements  claimed  by  defendant.^  It  is  no  ground  to  stay  an  action 
to  recover  mesne  profits  that  there  is  a  suit  pending  in  the  federal  court  brought 
by  the  United  States  to  cancel  a  patent  under  which  plaintiff  claimed  title.^^ 

6.  Effect  of  Injunction  Staying  Execution  of  Judgment  in  Ejectment.  Where  a 
defendant  in  ejectment  brings  action  to  recover  for  improvements,  subsequent 
to  a  judgment  against  him  wdiich  includes  the  accruing  rents  and  profits  until  the 
delivery  of  possession,  an  injunction  perpetually  enjoining  execution  of  the  judg- 
ment, unless  plaintiffs  in  ejectment  pay  the  value  of  the  improvements,  does  not 
prevent  the  accruing  thereafter  of  the  monthly  rents  and  profits  under  the  judg- 
ments in  ejectment.^^ 

7.  Appointment  of  Receiver.  It  has  been  held  that  the  court  has  no  power 
pending  an  action  in  ejectment  to  restrain  defendant  from  collecting  rents,^^  and 
according  to  the  weight  of  authority  the  court  has  no  power  to  appoint  a  receiver 
to  take  charge  of  the  rents  and  profits  pending  an  action  of  ejectment,^^  not  even 
though  defendant  be  insolvent,^^  as  such  procedure  is  not  considered  consistent 
with  the  nature  of  the  action.^^  Some  decisions,  however,  have  taken  the  oppo- 
site view  and  hold  the  appointment  of  a  receiver  permissible.^' 

8.  Assessment  OF  Damages  or  Profits.^^  Damages  or  profits  should  be  assessed 
by  the  jury  on  rendering  verdict  for  plaintiff,^"  but  if  it  fails  to  do  so  they  may 


85.  Ryers  v.  Wheeler,  Lalor  (N.  Y.)  389. 

86.  Meier  v.  Portland  Cable  R.  Co.,  16 
Oreg.  500,  19  Pac.  610,  1  L.  R.  A.  856. 

87.  Douglass  v.  Haldeman,  2  Watts  (Pa.) 
81. 

88.  Graves  v.  Joiee,  5  Cow.  (N.  Y.) 
261. 

89.  Blight  V.  Ewing,  26  Pa.  St.  135. 

90.  Corr  v.  Porter,  33  Gratt.  (Va.)  278. 

91.  Avery  v.  Contra  Costa  County  Super. 
Ct.,  57  Cal.  247. 

92.  Stump  r.  Hornback,  109  Mo.  272,  18 
S.  W.  37,  decided  under  Mo.  Rev.  St.  §§  2252- 
2255,  providing  that  a  judgment  in  ejectment 
for  plaintiff  shall  include  the  accruing  rents 
and  profits  until  possession  is  delivered. 

93.  France  v.  French,  2  Pa.  Co.  Ct.  165. 

94.  Oehme  v.  Rucklehaus,  50  N.  J.  L.  84, 
11  Atl.  145;  La  Bau  v.  Huetwohl,  60  Hun 
(N.  Y.)  407,  15  N.  Y.  Suppl.  491;  Thompson 
t\  Sherrard,  35  Barb.  (N.  Y.)  593,  12  Abb. 
Pr.  (N.  Y.)  427,  22  How.  Pr.  (N.  Y.)  155; 
France  i\  French,  2  Pa.  Co.  Ct.  165.  And  see 
Cofer  V.  Echerson,  6  Iowa  502  (holding  that 
a  receiver  should  not  be  appointed  where  it 
appears  doubtful  that  plaintiff  can  recover)  ; 
People  V.  New  York,  10  Abb.  Pr.  (N.  Y.)  Ill 
[reversing  8  Abb.  Pr.  7]  (holding  that  unless 
some  equitable  grounds  are  made  to  appear 


entitling  plaintiff  to  the  rents  and  profits  as 
such,  or  unless  their  sequestration  is  neces- 
sary to  his  protection,  a  receiver  cannot  be 
appointed  in  an  action  to  recover  real  prop- 
erty ) . 

A  receiver  cannot  be  appointed  in  ejectment 
before  judgment.  Burdell  v.  Burdell,  54  How. 
Pr.  (N.  Y.)  91. 

A  receiver  is  improperly  appointed  on  a 

showing  by  plaintiff  that  there  is  a  deed  of 
trust  on  the  property  on  which  interest  is 
unpaid,  that  the  taxes  are  delinquent,  and 
that  the  holder  of  the  trust  deed  is  threaten- 
ing to  foreclose.  Colburn  v.  Yantis,  176  Mo. 
670,  75  S.  W.  653. 

95.  Davis  v.  Taylor,  86  Ga.  506,  12  S.  E. 
881;  Cofer  v.  Echerson,  6  Iowa  502. 

96.  La  Bau  v.  Huetwohl,  60  Hun  (N.  Y.) 
407,  15  N.  Y.  Suppl.  491. 

97.  Ireland  v.  Nichols,  1  Sweeny  (N.  Y.) 
208,  37  How.  Pr.  (N.  Y.)  222;  Kron  v.  Den- 
nis, 90  N.  C.  327.  And  see  Ellis  v.  Jeans,  26 
Cal.  272. 

98.  Writ  of  inquiry  upon  judgment  in 
ejectment.  Jackson  v.  Rathbone,  2  Cow. 
(N.  Y.)  602,  603  note. 

99.  Porter  i:  Doe,  10  Ark.  186;  Jenkins  v. 
Means,  59  Ga.  55 ;  Johnson  v.  Futch,  57  Miss. 
73. 
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be  assessed  on  a  writ  of  inquiry  after  verdict.^  Joint  damages  may  be  assessed 
against  several  persons  joined  as  defendants.^ 

9.  Verdict  and  Findings.  Ordinarily  the  verdict  of  the  jury  is  conclusive  as  to 
the  amount  of  damages,  and  a  different  sum  cannot  be  allowed  by  the  court  on  a 
finding  made  by  it.^  But  where  the  case  warrants  nominal  damages  only  and  a 
verdict  for  substantial  damages  is  rendered  the  sum  so  awarded  may  be  struck  out 
by  the  court  and  judgment  for  plaintiff  entered  for  the  land.*  Where  there  is 
no  finding  as  to  the  value  of  the  use  and  occupation  plaintiff  is  not  entitled  to 
mesne  profits.^ 

10.  Judgment  and  Enforcement  Thereof.  A  judgment  awarding  rents  or  sub- 
stantial damages  should  be  based  on  testimony  as  to  their  value ;  ^  should  be 
restricted  to  the  amount  alleged,'^  and  proven,^  and  should  be  awarded  only  to  a 
person  showing  title  or  a  sufficient  interest  in  the  land.^  If  tliere  are  several 
defendants  there  may  be  a  joint  judgment  against  both/^  or  there  may  be  a  judg- 
ment against  one  and  nolle  prosequi  as  to  the  other.-^^ 

,  X.  IMPROVEMENTS  AND  TAXES.^^ 

A.  In  General  —  l.  In  the  Absence  of  Statute.  By  the  common  law  the  true 
owner  recovered  his  land  in  ejectment  without  any  liability  to  pay  for  improve- 
ments made  upon  it  by  an  occupant  without  title,  it  being  considered  that  every 
occupant  made  improvements  at  his  peril,  even  though  he  acted  under  a  hona 
fide  belief  of  ownership.^^    Courts  of  equity,  however,  borrowing  from  the  civil 


1.  Porter  v.  Doe,  10  Ark.  186;  Joan  v. 
Shields,  3  Harr.  &  M.  (Md.)  7  (holding  that 
after  a  verdict  for  plaintiff  in  ejectment  and 
judgment  for  possession  a  writ  of  inquiry  for 
damages  lies)  ;  Brendle  v.  Herren,  97  N.  C. 
257,  2  S.  E.  158  (holding  that  the  proper 
time  to  institute  an  inquiry  as  to  the  rents 
and  profits  is  after  verdict  and  before  final 
judgment) . 

2.  Rood  V.  Willard,  Brayt.  (Vt.)  67,  hold- 
ing that  they  may  be  assessed  against  joint 
defendants  holding  property  in  severalty  un- 
less they  disclaim  severally. 

3.  Mills  v.  Fletcher,  100  Cal.  142,  34  Pac. 
637. 

4.  Cope  V.  Kidney,  115  Pa.  St.  228,  8  Atl. 
836. 

5.  Camarillo  v.  Fenlon,  49  Cal.  202. 

6.  Hahn  v.  Cotton,  136  Mo.  216,  37  S.  W. 
919. 

In  the  absence  of  testimony  it  is  error  to 
render  a  judgment  for  rents  and  profits. 
Franklin  v.  Haynes,  119  Mo.  566,  25  S.  W. 
223.  But  see  Patterson  v.  Ely,  19  Cal.  28, 
holding  that  an  allegation  as  to  the  amount 
of  damages  where  not  controverted  will  be 
taken  as  true  and  a  verdict  and  judgment 
rendered  on  the  pleadings  for  that  amount 
will  stand. 

7.  McKinlay  v.  Tuttle,  42  Cal.  570. 

8.  Means  v.  Hyde,  19  La.  Ann.  478. 

9.  Donohoo  Howard,  (Indian  Terr.  1902) 
69  S.  W.  927,  holding  that  where  a  third  party 
intervened  in  an  action  of  ejectment  and  a  re- 
ceiver for  rents  and  profits  was  appointed,  but 
plaintiff  failed  to  show  title  and  the  third 
party  failed  to  allege  a  sufficient  interest  to 
permit  it  to  intervene,  the  money  derived 
from  the  receivership  was  held  to  be  properly 
ordered  to  be  paid  to  defendant. 

10.  Ellis  V.  Jeans,  26  Cal.  272,  although 
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the  several  defendants  are  in  exclusive  pos- 
session of  different  parts  of  the  premises  but 
no  request  for  a  several  judgment  is  made. 

But  where  one  defendant  enters  subsequent 
to  another  it  is  error  in  a  joint  action  of 
ejectment  and  for  mesne  profits  to  render  a 
joint  judgment  against  both  from  the  time  of 
the  entry  of  the  latter.  Ashmead  v.  Wilson, 
22  Fla.  255. 

11.  Chambers  v.  Lapsley,  7  Pa.  St.  24, 
where  defendants  plead  jointly  in  trespass  for 
mesne  profits  but  separate  verdicts  are  found. 

12.  Recovery  for  improvements  see,  gener- 
ally, Improvements,  and  the  cross-references 
under  that  title. 

13.  Alabama. —  Gordon  v.  Tweedy,  74  Ala. 
232,  49  Am.  Rep.  813. 

California. —  Ford  v.  Holton,  5  Cal.  319. 

District  of  Columbia. — Anderson  v.  Reid, 
14  App.  Cas.  54. 

Indiana. —  Chesround  v.  Cunningham,  3 
Blackf.  82. 

Iowa. — 'Lunquest  v.  Ten  Eyck,  40  Iowa 
213;  Parsons  v.  Moses,  16  Iowa  440  (where 
the  history  and  origin  of  the  right  to  recover 
for  improvements  is  shown  at  some  length)  ; 
Webster  v.  Stewart,  6  Iowa  401. 

Kansas. —  Barton  v.  National  Land  Co.,  27 
Kan.  634. 

Massachusetts. —  Russell  v.  Blake,  2  Pick. 
505. 

Nebraska. —  Carter  v.  Brown,  35  Nebr.  670, 
53  N.  W.  580. 

Pennsylvania. —  Putnam  v.  Tyler,  117  Pa. 
St.  570,  12  Atl.  43;  Gregg  v.  Patterson,  9 
Watts  &  S.  197 ;  Skiles  v.  Nauman,  2  Lane.  L. 
Rev.  145. 

Vermont. —  Winslow  v.  Newell,  19  Vt. 
164. 

United  States. —  Griswold  v.  Bragg,  48  Fed. 
519,  18  Blatchf.  202;  Jones  v.  Steam  Stone- 
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law,  departed  from  the  coiniiion-law  doctrine,  and  at  length  held  that  when  an 
occupant  of  land  makes  beneticial  improvements  upon  it  in  good  faith  and  under 
an  honest  belief  of  ownership,  and  tlie  real  owner  is  for  any  reason  compelled  to 
come  into  a  court  of  equity,  that  court,  applying  the  maxim  that  he  who  seeks 
equity  must  do  equity,  and  adopting  the  civil-law  rule  of  natural  equity,  will  com- 
pel him  to  pay  for  such  improvements ;  and  some  of  the  courts  have  held  that 
a  honafide  occupant  who  is  entitled  to  compensation  for  improvements  may  him- 
self file  a  bill  in  equity  to  enforce  his  claim  after  a  recovery  against  him  in  an 
action  at  law,  or  file  a  cross  bill  or  complaint  in  the  nature  of  a  cross  bill  to 
enforce  his  claim  when  he  is  sued  at  law  for  possession. Courts  of  law  next 
modified  the  strict  rule  of  the  common  law  to  the  extent  of  holding  that  where 
the  owner  of  land  brings  his  action  for  mesne  profits,  which  courts  of  law  treated 
as  an  equitable  action,  the  hona  fide  occupant  may  set  off  or  recoup  the  value  of 
his  permanent  improvements  to  the  extent  of  the  rents  and  profits  demanded, 
but  no  further,  and  such  is  now  the  law  unless  it  is  changed  by  statute.^^  In  the 
absence  of  2,  ^i'dXvX^  hona  fide  but  v^rongful  occupant  is  not  entitled  to  bo 
secured  the  value  of  his  improvements  before  being  obliged  to  surrender  in  an 
action  of  ejectment,^'  although,  as  we  have  seen,  it  has  been  held  otherwise  in 
equity,^^  and  under  statutes  allowing  an  equitable  defense  to  be  set  up  in  ejectment.^^ 
2.  Under  Statutory  Provisions.  In  most  jurisdictions  at  the  present  time  the 
right  of  a  defendant  in  ejectment  to  recover  for  improvements  made  on  the 
premises  is  given  and  the  remedy  therefor  regulated  by  express  statutory  provi- 
sions, some  of  which  are  merely  declaratory  of  the  common  law,  while  others 
allow  recovery  in  a  direct  action  therefor,  or  otherwise  enlarge  the  common-law 
right  and  remedy .^^    The  constitutionality  of  these  statutes  has  generally  been 


Cutter  Co.,  20  Fed.  477  ;  Albee  v.  May,  1  Fed. 
Cas.  No.  134,  2  Paine  74. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  438. 

14.  Anderson  v.  Reid,  14  App.  Cas.  (D.  C.) 
54;  Parsons  v.  Moses,  16  Iowa  440;  Foley  v. 
Kirk,  33  N.  J.  Eq.  170;  Putnam  v.  Ritchie,  0 
Paige  (N.  Y.)  390.    And  see  Improvements. 

15.  Thomas  v.  Thomas,  16  B.  Mon.  (Ky.) 
420;  Hatcher  v.  Briggs,  6  Oreg.  31;  Bright  v. 
Boyd,  4  Fed.  Cas.  No.  1,876,  2  Story  605. 
Contra,  Anderson  v.  Reid,  14  App.  Cas.  (D.  C.) 
54;  Putnam  v.  Ritchie,  6  Paige  (N.  Y.)  390. 
See  also  Improvements. 

16.  Alahama. —  Kerr  r.  Nicholas,  88  Ala. 
346,  6  So.  698;  Gordon  v.  Tweedy,  74  Ala. 
232,  49  Am.  Rep.  813. 

Arkansas. —  McCoy  v.  Arnett,  47  Ark.  445, 
2  S.  W.  71;  Porter  v.  Doe,  10  Ark.  186. 

California. —  Welch  v.  Sullivan,  8  Cal.  165, 
511. 

Delaware. —  Doe  v.  Roe,  2  Houst.  321. 

District  of  Columbia. — Anderson  v.  Reid, 
14  App.  Cas.  54. 

Georgia. —  Davis  v.  Smith,  5  Ga.  274,  47 
Am.  Dec.  279.  And  see  Thomas  v.  Malcom, 
39  Ga.  328,  99  Am.  Dec.  459. 

Iowa. —  Parsons  v.  Moses,  16  Iowa  440. 

Kansas. —  Crawford  v.  Shaft,  46  Kan.  704, 
27  Pac.  156. 

Kentucky. — Taylor  v.  Whiting,  9  Dana  399; 
Parker  v.  Stephens,  3  A.  K.  Marsh.  197. 

Maryland. — Tongue  v.  Nutwell,  31  Md.  302. 

Missouri. —  Shroyer  v.  Nickell,  55  Mo.  264 ; 
Pierce  v.  Rollins,  60  Mo.  App.  497. 

Nebraska. —  Carter  v.  Brown,  35  Nebr.  670, 
53  N.  W.  580. 

Neio  York. —  Woodhull  v.  Rosenthal,  61 
N.  Y.  382 ;  Jackson  v.  Loomis,  4  Cow.  168,  15 


Am.  Dec.  347;  Murray  v.  Gouverneur,  2  Johns. 
Cas.  438,  1  Am.  Dec.  177 ;  Putnam  v.  Ritchie, 
6  Paige  390. 

Pennsylvania. —  Putnam  v.  Tyler,  117  Pa. 
St.  570,  12  Atl.  43;  Ege  v.  Kille,  84  Pa.  St. 
333 ;  Kille  v.  Ege,  82  Pa.  St.  102 ;  Walker  v. 
Humbert,  55  Pa.  St.  407 ;  Morrison  v.  Robin- 
son, 31  Pa.  St.  456. 

Tea^as.— Garner  v.  Black,  (Sup.  1901)  65 
S.  W.  876  [affirming  (Civ.  App.  1901)  63 
S.  W.  918]. 

United  States. —  Green  v.  Biddle,  8  Wheat. 
1,  5  L.  ed.  547;  Hylton  v.  Brown,  12  Fed. 
Cas.  No.  6,983,  2  Wash.  165;  Semple  v. 
British  Columbia  Bank,  21  Fed.  Cas.  No. 
12,660,  5  Sawy.  394. 

Canada. —  Lindsay  v.  McFarling,  Draper 
(U.  C.)  6. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  468 
et  seq. 

17.  Putnam  v.  Tyler,  117  Pa.  St.  570,  12 
Atl.  43. 

18.  Hatcher  v.  Briggs,  6  Oreg.  31;  Bright 
V.  Boyd,  4  Fed.  Cas.  No.  1,876,  2  Story  605. 

Lien  or  charge  for  improvements  see  infra, 
X,  A,  9. 

19.  Hannibal,  etc.,  R.  Co.  v.  Shortridge,  86 
Mo.  662;  Bond  v.  Wilson,  129  N.  C.  325,  40 
S.  E.  179. 

20.  See  statutes  of  various  states  and  the 
following  cases  construing  particular  stat- 
utes : 

Alabama. — Southern  Cotton  Oil  Co.  v.  Hen- 
shaw,  89  Ala.  448,  7  So.  760,  defendant  not 
entitled  to  benefit  of  statute  allowing  full  re- 
covery for  permanent  improvements,  where  he 
takes  advantage  of  statute  limiting  liability 
for  mesne  profits  to  one  year. 
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npheld.^^  To  entitle  one  to  recover  under  sucli  a  statute  lie  must  bring  himself 
strictly  within  its  ternis.^^ 

3.  Persons  Entitled  to  Recover  For  Improvements  —  a.  In  General.  Aside 
from  the  question  of  assignment,^^  a  defendant  in  ejectment  is  not  entitled  to 
recover  for  improvements  which  were  not  made  b}^  liimself  or  by  one  from  or 
through  whom  his  claim  of  title  is  derived,^^  or  which  he  does  not  own  at  the 
time  he  seeks  to  recover  therefor.^^  As  will  presently  be  shown  one  cannot 
i-ecover  for  improvements  made  while  in  the  wrongful  occupancy  of  another's 
land,  either  in  equity  or  at  common  law  or  under  the  statutes,  unless  his  occu- 
pancy was  in  good  faith  ;  and  it  is  generally  required  that  the  occupancy  shall 
liave  been  under  color  of  title.^^  A  claim  for  improvements  made  in  good  faith 
runs  with  the  land  and  an  heir  may  recover  for  improvements  made  by  his 
ancestors.^^  One  who  is  induced  by  the  owner  to  settle  on  and  improve  lands  is 
entitled  to  recover  for  the  improvements  and  where  an  heir  has  occupied  lands 
for  many  years  without  objection  by  the  coheirs,  in  an  action  by  the  latter  to 
recover  the  land  he  may  be  allowed  what  he  has  paid  for  taxes,  for  improvements, 
and  for  protecting  it  from  the  claims  of  strangers.^^    The  sum  recovered  from 


Connecticut. —  O'Brien  v.  Flint,  74  Conn. 
502,  51  Atl.  547,  statute  operates  on  pending 
actions. 

Indiana. —  Chesround  v.  Cunningham,  3 
Blackf.  83. 

Iowa. —  Parsons  v.  Moses,  16  Iowa  440; 
Dungan  v.  Von  Puhl,  8  Iowa  263. 

Kansas. —  Stephens  v.  Ballou,  27  Kan.  594. 

Kentucky. —  Fowler  v.  Halbert,  4  Bibb  52, 
statute  operates  on  cases  pending. 

Louisiana. —  Eldridge  v.  Tibbitts,  5  La.  Ann. 
380;  Laizer  v.  Generes,  10  Rob.  178. 

Maine. — ^  Fisk  v.  Briggs,  12  Me.  373. 

Michigan. —  Burkle  v.  Ingham  Cir.  Judge, 
42  Mich.  513,  4  N.  W.  192;  King  v.  Potter,  18 
Mich.  134,  lands  must  be  same  as  those 
claimed  and  described  in  plaintiff's  declara- 
tion. 

Mississippi. —  Pass  v.  McLendon,  62  Miss. 
580'  (statute  only  applies  where  plaintiff  de- 
mands or  might  demand  mesne  profits)  ;  Wil- 
son V.  Williams^  52  Miss.  487. 

Missouri. —  Lee  v.  Bowman,  55  Mo.  400. 

Neiv  Hampshire. —  Bellows  v.  McCartee,  20 
K  H.  515. 

South  Carolina. —  Salinas  v.  Aultman,  45 
S.  C.  283,  22  S.  E.  889. 

South  Dakota. —  Parker  v.  Vinson,  11  S.  D. 
381,  77  N.  W.  1023. 

Vermont. —  Rutland  R.  Co.  v.  Chaffee,  72 
Vt.  404,  48  Atl.  700;  Walker  v.  Arnold,  71 
Vt.  263,  44  Atl.  351. 

Wisconsin. —  Zwietusch  v.  Watkins,  61  Wis. 
615,  21  N.  W.  821 ;  Oberich  v.  Oilman,  31  Wis. 
495;  Huehschmann  v.  McHenry,  29  Wis.  655, 
remedy  must  be  strictly  followed. 

Canada. —  Queen  Victoria  Niagara  Falls 
Park  V.  Colt,  22  Ont.  App.  1;  McCarthy  t. 
Arbuckle,  31  U.  C.  C.  P.  405. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §§  468, 
469. 

Repeal  of  a  statute  allowing  compensation 
for  improvements  after  the  filing  of  notice  as 
provided  by  the  statute  does  not  affect  de- 
fendant's rights  thereunder.  Porter  v.  Doe, 
10  Ark.  186. 

21.  See  Constitutional  Law,  8  Cyc.  896 
et  scq. ;  Improvements. 
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22.  Lunquest  v.  Ten  Eyck,  40  Iowa  213; 
King  V.  Harrington,  18  Mich.  213 ;  Wheeler  v. 
Merriman,  30  Minn.  372,  15  N.  W\  665. 

Right  of  plaintiff  in  ejectment  to  compen- 
sation for  improvements. —  Under  a  statute 
authorizing  an  allowance  for  the  value  of 
improvements  to  be  made  to  an  unsuccessful 
defendant  in  ejectment,  a  plaintiff  in  eject- 
ment cannot  maintain  a  claim  for  improve- 
ments made  by  him  \Vhile  occupying  the  prem- 
ises after  a  purchase  under  a  void  decree. 
His  remedy,  if  any,  is  in  equity.  Finch  v. 
Strickland,  132  N.  C.  103,  43  S.  E.  552. 

23.  Assignment  of  claim  for  improvements 
see  infra,  X,  A,  3,  b. 

24.  Arkansas. —  Burks  v.  Vaughan,  (1892) 
19  S.  W.  754. 

Georgia. —  Jenkins  v.  Means,  59  Ga.  55. 

Kentucky. —  Parker  v.  Stephens,  3  A.  K. 
Marsh.  197. 

Minnesota. —  McLellan  v.  Omodt,  37  Minn. 
157,  33  N.  W.  326. 

Oregon. —  Schetter  v.  Southern  Oregon  Co., 
19  Oreg.  192,  24  Pac.  25. 

Recovery  for  improvements  made  by  prede- 
cessor see  infra,  X,  A,  4. 

25.  There  can  be  no  recovery  by  a  defend- 
ant whose  entire  interest  in  the  improvements 
has  been  divested  by  judicial  sale  prior  to  the 
request  for  the  jury  to  assess  the  value  thereof 
under  the  occupying  claimant  act.  La  Bonty 
V.  Limdgren,  58  Nebr.  648,  79  N.  W.  551. 

26.  Occupancy  in  good  faith  see  infra,  X, 
B,  3. 

■  27.  Title  and  possession  to  support  claim 
for  improvements  see  infra,  X,  B. 

28.  Stump  V.  Hornbeck,  15  Mo.  App.  367 
[reversed  on  other  grounds  in  94  Mo.  26,  26 
S.  W.  356]. 

29.  James  v.  McKinsey,  4  J.  J.  Marsh. 
(Ky.)  625;  Hannibal,  etc.,  R.  Co.  v.  Short- 
ridge,  86  Mo.  662 ;  Bond  v.  Wilson,  129  N.  C. 
325,  40  S.  E.  179 ;  Hedgepeth  v.  Rose,  95  N.  C. 
41.  See  also  Improvements.  One  who  makes 
improvements  under  promise  of  future  gift  of 
the  land  may  recover  therefor.  Ridley  v.  Mc- 
Nairy,  2  Humphr.  (Tenn.)  174. 

30*.  Litton  r.  Litton,  36  La.  Ann.  348. 
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plaintiff  for  improvements  should  be  apportioned  between  defendant  and  his  ven- 
dor called  in  warranty  according  to  the  estimated  value  of  the  improvements 
made  by  each.^^ 

b.  Assignee  of  Claim.  The  right  to  compensation  for  improvements  made  by 
an  occupying  claimant  in  good  faith  under  color  of  title  may  be  assigned. If, 
however,  the  person  making  the  improvements  could  not  recover  therefor  neither 
can  one  who  has  purchased  the  improvements  from  him.^^ 

4.  Improvements  For  Which  Compensation  May  Be  Claimed.  The  right  of  an 
unsuccessful  defendant  in  ejectment  to  recover  for  improvements  is  limited,  not 
only  to  such  as  are  made  in  good  faith,^  but  also  to  such  as  are  permanent  and 
enhance  the  value  of  the  land.^^  A  bona  fide  occupant  is  entitled  to  compensa- 
tion for  permanent  improvements  which  were  made  by  one  from  whom  he  pur- 
chased the  land,^^  as  well  as  for  those  made  by  himself,^^  provided  the  person 
making  such  improvements  would  himself  have  been  able  to  recover  for  them,^^ 
and  provided  the  statute  does  not  in  terms  limit  the  recovery  to  such  improve- 
ments as  were  made  by  defendant  himself.^^  As  a  rule  an  occupant  cannot 
recover  for  improvements  made  after  a  decision  against  him.^^ 

5.  Right  to  Recover  as  Affected  by  Time  of  Making.  As  a  general  rule  the 
right  of  defendant  in  ejectment  to  recover  for  improvements  is  limited  to  those 
made  prior  to  the  commencement  of  the  suit,'^^  and  according  to  some  decisions 


31.  Lejeune  v.  Barrow,  11  La.  Ann.  501. 

32.  Parsons  v.  Moses,  16  Iowa  440 ;  Craton 
V.  Wright,  16  Iowa  133;  Wright  v.  Stevens,  3 
Greene  (Iowa)  63. 

Recovery  for  improvements  made  by  prede- 
cessor see  infra,  X,  A,  4. 

33.  Curd  r.  Harman,  5  Litt.  (Kv.)  20; 
Hart  V.  Bodley,  Hard.  (Ky.)  98. 

34.  Hunt  V.  Pond,  67  Ga.  578;  and  infra, 
X,  B,  3. 

35.  Hunt  r.  Pond,  67  Ga.  578;  Noble  r. 
Biddle,  81*  Pa.  St.  430;  Effinger  v.  Kennev, 
92  Va.  245,  23  S.  E.  742;  Stark  r.  Starr,  22 
Fed.  Cas.  No.  13,307,  1  SaA\y.  15.  See  Im- 
provements. 

Estoppel. — A  plaintiff  in  ejectment  who  in- 
sists upon  his  recovery  of  a  building  upon  the 
land  as  a  part  thereof  cannot  assert  that  such 
building  is  not  a  fixture  and  a  permanent  im- 
provement for  the  value  of  which  he  is  liable 
to  defendant.  Zwietusch  v.  W'atkins,  61  Wis. 
615,  21  N.  \Y.  821. 

36.  Reynolds  v.  Reynolds,  55  Ark.  369,  18 
S.  W.  377;  Nixon  v.  Porter,  38  Miss.  401; 
Noble  v.  Biddle,  81*  Pa.  St.  430.  And  see  Im- 
provements. 

37.  A  lahama. —  See  Wisdom  r.  Reeves,  110 
Ala.  418,  18  So.  13. 

Georgia. —  Dean  v.  Feely,  69  Ga.  804:  Jen- 
kins V.  Means,  59  Ga.  55 ;  Gardner  v.  Gran 
niss,  57  Ga.  539 ;  Willingham  v.  Long,  47  Ga. 
540.  And  see  Mills  v.  Geer,  111  Ga.  275,  36 
S.  E.  673,  52  L.  R.  A.  934. 

loioa. —  Parsons  v.  Moses,  16  Iowa  440: 
Craton  v.  Wright,  16  Iowa  133;  Wright  v. 
Stevens,  3  Greene  63. 

Kentucky. — Haskins  v.  Spiller,  3  Dana  573 : 
Pugh  V.  Bell,  2  T.  B.  Mon.  125,  15  Am.  Dec. 
142. 

Minnesota. —  McLellan  v.  Omodt,  37  Minn. 
157,  33  N.  W.  326. 

Pennsylvania. —  Morrison  v.  Robinson,  31 
Pa.  St.  456. 


South  Carolina. —  Salinas  v.  Aultman,  45 
S.  C.  283,  22  S.  E.  889 ;  Tumbleston  v.  Rumph, 
43  S.  C.  275,  21  S.  E.  84;  McKnight  v.  Cooper, 
27  S.  C.  92,  2  S.  E.  842.  Compare  the  cases 
cited  infra,  note  40. 

One  claiming  value  of  improvements  made 
by  his  predecessor  is  liable  for  all  mesne  prof- 
its chargeable  to  the  latter.  Mills  v.  Geer, 
111  Ga.  275,  36  S.  E.  673,  52  L.  R.  A.  934; 
Gardner  v.  Granniss,  57  Ga.  539 ;  Willingham 
V.  Long,  47  Ga.  540. 

No  recovery  for  improvements  made  by 
strangers  see  supra,  X,  A,  3,  a. 

Assignment  of  claim  for  improvements  see 
supra,  X,  A,  3,  b. 

38.  Haskins  v.  Spiller,  3  Dana  (Ky.) 
573. 

39.  Curd  V.  Harman,  5  Litt.  (Ky.)  20; 
Hart  V.  Bodley,  Hard.  (Ky.)  98;  McLellan  v. 
Omodt,  37  Minn.  157,  33  N.  W.  326 ;  Wheeler 
17.  Merriman,  30  Minn.  372,  15  N.  W.  665; 
Citizens'  Bank  v.  Costanera,  62  Miss.  825. 

40.  Aultman  v.  Utsey,  41  S.  C.  304,  19 
S.  E.  617;  Gadsden  v.  Desportes,  39  S.  C.  131, 
17  S.  E.  706.  Compare  cases  cited  supra,  note 
37. 

41.  Bell  V.  Barnet,  2  J.  J.  Marsh.  (Ky.) 
516;  and  infra,  X,  B,  3. 

42.  Arkansas. —  Porter  v.  Doe,  10  Ark.  186. 
Illinois. —  Haslett  r.  Crain,  85  111.  129,  no 

recovery  for  improvements  after  commence- 
ment of  suit,  although  made  under  a  contract 
previously  entered  into. 

loioa. —  Welles  v.  Newsom,  76  Iowa  81,  40 
N.  W.  105,  after  service  of  notice  of  suit. 

Mississippi. —  Gaines  v.  Kennedy,  53  Miss. 
103. 

South  Carolina. —  Johnson  v.  Harrelson,  18 
S.  C.  604. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  479. 

Contra.— Taylor  v.  Whiting,  9  Dana  (Ky.) 
399;  Dorer  v.  Hood,  113  Wis.  607,  88  N.  W. 
1009. 
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before  notice  of  plaintiff's  superior  adverse  claim.^^  There  can  be  no  recovery 
for  improvements  made  by  an  occupying  claimant  after  a  judgment  against  him 
in  favor  of  the  true  owner,^  except,  according  to  a  Louisiana  decision,  in  the  case 
of  necessary  improvements.^^  Under  some  statutes  there  can  be  no  recovery  for 
improvements  made  before  acquiring  color  of  title.*^  A  tenant  cannot  be  allowed 
to  prove  in  an  action  of  ejectment  that  valuable  improvements  have  been  made 
by  him  since  the  termination  of  a  former  unsuccessful  action  between  the  same 
parties  for  the  same  premises.^'*' 

6.  Waiver  or  Forfeiture  of  Right  to  Compensation  For  Improvements.  Defend- 
ant waives  or  forfeits  the  right  to  compensation  for  improvements  by  forfeiting 
the  land  and  improvements  to  the  state  for  failure  to  make  payment  in  the  case 
of  lands  purchased  from  the  state,*^  or  by  failure  to  set  up  his  claim  at  the  proper 
time.^^ 

7.  Measure  of  Compensation.  The  general  rule,  in  the  absence  of  a  statute  to 
the  contrary,  is  that  the  measure  of  compensation  to  which  an  occupant  is  entitled 
for  improvements  is  not  the  cost  of  the  improvements,  but  the  amount  which 
they  have  actually  augmented  the  value  of  the  property ;  ^  or  the  difference  in 
the  present  value  of  the  land  with  them  and  without  them.-^^  In  some  cases, 
however,  the  value  of  the  improvements  is  declared  to  be  the  proper  measure  of 
compensation  and  not  the  increased  value  of  the  land.^^    And  it  has  been  held 


43.  Porter  v.  Doe,  10  Ark.  186;  Scroggs 
V.  Bodley,  1  A.  K.  Marsh.  (Ky.)  605.  An<i 
see  Gaines  v.  Kennedy,  53  Miss.  103.  But  see 
Templeton  v.  Lowry,  22  S.  C.  389 ;  Whitney  v, 
Richardson,  31  Vt.  300. 

Time  of  making  improvements  as  affecting 
good  faith  see  infra,  X,  B,  3. 

44.  Craton  v.  Wright,  16  Iowa  133;  Bell  v. 
Barnet,  2  J.  J.  Marsh.  (Ky.)  516. 

Improvements  made  pending  an  appeal  by 
defendant  cannot  be  allowed  for  where  the 
judgment  was  affirmed.  Norton  v.  Davis,  13 
Tex.  Civ.  App.  90,  35  S.  W.  181. 

Improvements  made  subsequent  to  date  of 
sheriff's  sale  to  plaintiff  under  a  decree  of 
foreclosure  cannot  be  proved.  Osborn  v. 
Storms,  65  Ind.  321. 

45.  Beard  i?.  Morancy,  2  La.  Ann.  347. 

46.  See  infra,  X,  B,  1. 

47.  Wilkinson  v.  Pearson,  23  Pa.  St.  117. 

48.  Newland  v.  Baker,  26  Kan.  341. 

49.  Moody  i".  Harper,  38  Miss.  599;  Paull 
V.  Eldred,  29  Pa.  St.  415.  Compare  Counts  v. 
Kitchen,  87  Ky.  47,  7  S.  W.  538,  9  Ky.  L.  Rep. 
909. 

50.  Arkansas. —  Reynolds  v.  Reynolds,  55 
Ark.  369,  18  S.  W.  377.  And  see  McCloy  v. 
Amett,  47  Ark.  445,  2  S.  W.  71. 

Iowa. —  Childs  v.  Shower,  18  Iowa  261. 

Kansas. —  Hentig  v.  Redden,  1  Kan.  App. 
163,  41  Pac.  1054. 

Kentucky. —  Proctor  v.  Smith,  8  Bush  81 ; 
Hall  V.  Brummal,  7  Bush  43;  Bell  v.  Barnet, 
2  J.  J.  Marsh.  516;  Bourne  v.  Odam,  32  S.  W. 
398,  17  Ky.  L.  Rep.  696. 

Louisiana. —  Bank  v.  Miller,  44  La.  Ann. 
199,  10  So.  779;  Pearce  v.  Frantum,  16  La. 
414;  Elliott  v.  Labarre,  3  La.  541;  Lamoureau 
V.  Fowler,  2  La.  174;  Daquin  v.  Coiron,  8 
Mart.  N.  S.  608. 

Michigan. —  Petit  v.  Flint,  etc.,  R.  Co.,  119 
Mich.  492,  78  K  W.  554,  75  Am.  St.  Rep.  417. 

Mississippi. —  Hicks  v.  Blakeman,  74  Miss. 
459,  21  So.  7,  400. 
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Nebraska. —  Lothrop  v.  Michaelson,  44 
Nebr.  633,  63  N.  W.  28 ;  Fletcher  v.  Brown,  35 
Nebr.  660,  53  N.  W.  577. 

North  Carolina. —  Carolina  Cent.  R.  Co.  v. 
McCaskill,  98  N.  C.  526,  4  S.  E.  468. 

Pennsylvania. — Noble  v,  Biddle,  81*  Pa.  St. 
430. 

South  Carolina. —  Harman  v,  Harman,  54 
S.  C.  100,  31  S.  E.  881;  Gadsden  v.  Desportes, 
39  S.  C.  131,  17  S.  E.  706. 

Tennessee. —  Fisher  v.  Edington,  85  Tenn. 
23,  1  S.  W.  499. 

Utah.— Bacon  v.  Thornton,  16  Utah  138,  51 
Pac.  153. 

Virginia. —  Hollingsworth  v.  Funkhouser, 
85  Va.  448,  8  S.  E.  592. 

United  States. — Young  v.  Mahoning  County, 
53  Fed.  895;  Van  Bibber  v.  Williamson,  37 
Fed.  756. 

See  15  Cent.  Dig.  tit.  "Ejectment,"  §  478; 
and  supra,  X,  A,  4. 

51.  Haskins  v.  Spiller,  3  Dana  (Ky.)  573; 
Petit  V.  Flint,  etc.,  R.  Co.,  119  Mich.  492,  78 
N.  W.  554,  75  Am.  St.  Rep.  417  (holding  that 
the  test  is  not  what  the  improvements  cost 
defendant  or  are  worth  to  him,  nor  what  the 
owner  intends  to  do  with  the  land,  but  the 
difference  in  the  market  values  before  and 
after  making  them)  ;  Bacon  v.  Thornton,  16 
Utah  138,  51  Pac.  153. 

52.  Patrick  v.  Woods,  3  Bibb  (Ky.)  29; 
Hart  V.  Baylor,  Hard.  (Ky.)  597;  Wendell  v. 
Moulton,  26  N.  H.  41. 

Under  the  Georgia  code,  where  improve- 
ments of  a  permanent  character  are  made  in 
good  faith  by  one  who  has  no  claim  of  right 
to  the  possession  but  is  a  tenant  by  sufferance 
merely,  the  value  of  the  improvements  may  be 
allowed  to  the  extent  of  the  rent  found  due 
for  the  use  of  the  land  but  no  further;  but 
where  the  premises  are  held  bona  fide  under 
independent  and  adversary  claims  of  title,  the 
party  making  the  improvements  is  entitled  to 
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that  a  successful  claimant  who  elects  to  pay  for  the  improvements  is  entitled  to 
the  crop  growing  on  the  premises  when  possession  is  taken.^  The  recovery  for 
improvements  is  subject  to  a  deduction  for  waste  or  deterioration  of  the  soil,  if 
any,  that  may  have  happened  during  the  occupancy,^  and  to  deduction  of  rents 
and  prohts.^^ 

8.  Taxes.  There  is  some  conflict  of  authority  as  to  the  right  of  an  unsuccessful 
defendant  in  ejectment  to  reimbursement  for  taxes  paid  by  him  before  plaintiff  is 
let  into  possession.  Without  express  statutory  provision  on  the  subject,  it  has 
been  held  that  where  one  occupying  land  under  color  of  title  and  in  good  faith 
is  ejected  therefrom  he  is  entitled  to  an  allowance  for  taxes  paid  by  him.^^  Other 
decisions  are  to  the  contrary some  going  upon  the  ground  that  the  payment  of 
such  taxes  is  not  "  improvements,"  and  others  upon  the  ground  that  no  action 
can  be  maintained  for  money  paid  for  another  unless  there  has  been  a  previous 
request,  express  or  implied,  or  subsequent  ratification.^^  Some  decisions  hold  that 
an  allowance  for  taxes  paid  is  improper  in  an  ejectment  suit,*^^  but  recognize  the 
right  of  the  holder  of  a  tax-title  adjudged  void  in  ejectment  to  enforce  reimburse- 
ment for  taxes  paid  in  supplementary  proceedings  in  cliancery.®^  In  Nebraska  by 
express  statutory  provision,  a  defendant  in  ejectment  cannot  be  turned  out  of 
possession  until  he  has  been  reimbursed  for  taxes,^^  and  in  Kansas  the  holder  of  a 
tax  deed  when  defeated  in  ejectment  may  by  statutory  authorization  recover  taxes 
which  lie  has  paid.^^ 


their  full  value.  Dean  v.  Feely,  69  Ga.  804. 
The  value  at  the  time  of  recovery  and  not  at 
the  time  of  their  erection  should  control. 
Taylor  v.  James,  109  Ga.  327,  34  S.  E. 
674. 

Value  with  reference  to  the  utility  and 
durability  of  the  improvements  should  be  al- 
lowed.   Patrick  v.  Woods,  3  Bibb  (Ky.)  29. 

One  who  in  good  faith  converts  a  forest  into 
a  farm  at  his  own  expense  may  be  allowed 
such  sum  as  will  reimburse  him  for  such  por- 
tion of  the  expenditure  as  passes  to  the  owner 
with  the  land.  Hart  v,  Baylor,  Hard.  (Ky.) 
597.  Compare  Dungan  v.  Von  Puhl,  8  Iowa 
263. 

53.  Strode  t\  Swim,  1  A.  K.  Marsh.  (Ky.) 
366. 

54.  Haskins  v.  Spiller,  3  Dana  (Ky.)  573; 
Parker  v.  Stephens,  3  A.  K.  Marsh.  (Ky.) 
197. 

55.  Parsons  v.  Moses,  16  Iowa  440;  Mc- 
Carthy V.  Arbuckle,  31  U.  C.  C.  P.  405.  And 
see  Southern  Cotton  Oil  Co.  v.  Henshaw,  89 
Ala.  448,  7  So.  760;  Hollingsworth  v.  Funk- 
houser,  85  Va.  448,  8  S.  E.  592.  See  also 
supra,  IX. 

56.  Mclnerney  v.  Beck,  10  Wash.  515,  39 
Pac.  130.  See  also  Ringhouse  v.  Keener,  63 
111.  230,  holding  that  taxes  paid  by  defendant 
while  in  possession  may  be  set  off  against  the 
rents  and  profits  for  which  he  is  chargeable. 

57.  Garrigan  v.  Knight,  47  Iowa  525 ;  Cur- 
tiss  V.  Gay,  15  Gray  (Mass.)  36;  Napton  v. 
Leaton,  71  Mo.  358.  And  see  Glos  v.  Patter- 
son, 195  111.  530,  63  N.  E.  272 ;  Riverside  Co. 
V.  Townshend,  120  111.  9,  9  N.  E.  65,  holding 
that  in  ejectment  against  the  holder  of  tax 
deeds  on  vacant  property  a  judgment  for 
plaintiff  need  not  be  conditioned  on  the  repay- 
ment of  taxes  to  the  holder  of  such  deeds; 
that  a  statute  providing  that  any  judgment 
or  decree  setting  aside  a  tax  deed  shall  pro- 
vide that  the  claimant  pay  the  party  holding 


the  tax  deed  or  taxes  before  obtaining  the 
benefit  of  the  judgment  or  decree  applies  not 
to  ejectment  suits  but  only  to  proceedings 
which  have  for  their  object  the  setting  aside 
of  tax  deeds.  See  also  Croskery  v.  Busch,  116 
Mich.  288,  74  N.  W.  464. 

Where  the  taxes  were  not  imposed  or  paid 
for  any  of  the  period  for  which  damages  were 
awarded,  and  defendant  was  under  no  obliga- 
tion to  pay  them,  he  is  not  entitled  to  an  al- 
lowance therefor.  Clason  v.  Baldwin,  68  Hun 
(N.  Y.)  404,  23  N.  Y.  Suppl.  50. 

58.  Curtiss  v.  Gay,  15  Gray  (Mass.)  36. 

59.  Napton  v.  Leaton,  71  Mo.  358. 

60.  Ellsworth  v.  Freeman,  43  Mich.  488,  5 
N.  W.  675 ;  Weimer  v.  Porter,  42  Mich.  569, 
4  N.  W.  306. 

61.  Weimer  v.  Porter,  42  Mich.  569,  4 
N.  W.  306,  express  statutory  provision.  See, 
however,  Croskery  v.  Busch,  116  Mich.  288, 
74  N.  W.  464. 

Rights  and  remedies  of  purchasers  at  tax- 
sales  see,  generally,  Taxation. 

62.  Lothrop  v.  Michaelson,  44  Nebr.  633, 
63  N.  W.  28;  Dworak  v.  More,  25  Nebr.  735, 
741,  41  N.  W.  777,  778.    And  see  Taxation. 

Taxes  paid  by  third  persons  cannot  be  al- 
lowed defendant  in  ejectment  where  it  does 
not  appear  that  he  is  in  privity  with  them 
or  that  they  have  assigned  their  claims  to 
him.  Fletcher  v.  Brown,  35  Nebr.  660,  53 
N.  W.  577. 

The  statute  of  limitations  relating  to  the 
foreclosure  of  tax  liens  is  no  bar  to  recovery 
of  taxes  under  the  provisions  of  the  Ne- 
braska statute  providing  that  defendant  in 
ejectment  shall  not  be  turned  out  of  pos- 
session until  he  has  been  reimbursed  for 
taxes  paid  by  him  upon  the  land  in  con- 
troversv.  Lothrop  r.  Michaelson,  44  Nebr. 
633,  63*^  Pac.  28. 

63.  Ritchie  r.  Miilvane,  39  Kan.  241,  17 
Pac.  830;  Belz  v.  Bird,  31  Kan.  139,  1  Pac. 
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9.  Lien  or  Charge  For  Improvements  or  Taxes.  In  tlie  absence  of  a  statute  a 
hona  fide  occupant  lias  no  such  lien  at  law  as  entitles  liim  to  be  secured  the  value 
of  his  improvements  before  being  compelled  to  surrender  possession  in  an  action 
of  ejectment,^*  but  in  equity  it  has  been  held  that  a  lien  or  charge  upon  the  land 
may  be  decreed  for  improvements,*^^  and  for  taxes  and  street  assessments  paid  ;^ 
and  in  some  states  a  lien  is  given  by  statute,^^ 

10.  Effect  of  Recovery  in  Ejectment.  Where  the  verdict  in  ejectment  has 
found  that  there  was  fraud  in  defendant's  deed,  he  cannot  show  that  such  deed 
was  not  fraudulent  or  that  plaintiff  had  no  title  to  the  premises.*^^ 

B.  Title  and  Possession  to  Support  Claim  —  i.  In  General.  As  a  general 
rule  to  entitle  a  hona  fide  occupant  to  compensation  for  improvements  on  being 
ousted  in  ejectment  he  must  have  been  in  full  and  actual  possession  of  the  land  at 
the  time  the  improvements  were  made,^*^  either  personally  or  by  his  tenant  his 
possession  must  have  been  adverse  to  the  title  of  the  true  owner      and  it  must 


246;  Hentig  v.  Redden,  1  Kan.  App.  1G3,  41 
Pac.  1054.    And  see  Taxation. 

64.  Putnam  v.  Tyler,  117  Pa.  St.  570,  12 
Atl.  43. 

65.  Maryland. —  Union  Hall  Assoc.  v.  Mor- 
rison, 39  Md.  281. 

Missouri. —  Hannibal,  etc.,  R.  Co.  v.  Short- 
ridge,  86  Mo.  662. 

North  Carolina. —  Bojid  v.  Wilson,  121) 
N.  C.  325,  40  S.  E.  179;  Fields  v.  Moody,  111 
N.  C.  353,  16  S.  E.  239. 

Ohio. —  Preston  v.  BroAA'n,  35  Ohio  St.  18. 

Oregon. —  Hatcher  v.  Briggs,  6  Oreg.  31. 

Virginia. —  Southall  v.  McKeand,  1  Wash. 
336. 

United  States. —  Bright  v.  Boyd,  4  Fed.  Cas. 
No.  1,876,  2  Story  605. 

Compare  Hayden  v.  Delay,  Litt.  Sel.  Cas. 
(Ky.)  278. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  482. 

66.  Mclnerney  v.  Beck,  10  Wash.  515,  39 
Pac.  130. 

67.  See  Dungan  v.  Von  Puhl,  8  loAva  263 : 
Clark  V.  Green,  62  Mich.  355,  28  N.  W.  894 ; 
Guild  V.  Kidd,  48  Mich.  307,  12  N.  W.  158 ; 
Craig  V.  Dunn,  47  Minn.  59,  49  N.  W.  390. 

One  who  sells  the  land  and  receives  for  it 
a  bond  with  sureties  loses  his  lien  thereon. 
Webb  V.  Bowman,  3  J.  J.  Marsh.  (Ky.)  70. 

The  Kentucky  statute  (Ky.  St.  §  3728) 
giving  a  lien  for  improvements  to  one  the 
foundation  of  whose  claim  is  a  "  public  rec- 
ord "  applies  only  to  one  Who  claims  to  de- 
rive title  from  the  commonwealth.  Winter- 
smith  V.  Price,  66  S.  W.  2,  23  Ky.  L.  Rep. 
2005. 

68.  Thompson  v.  Gilman,  17  Vt.  109. 

69.  Coonradt  v.  Myers,  31  Kan.  30,  2  Pac. 
858.  See  Bass  v.  Dinwiddie,  2  Fed.  Cas.  No. 
1092,  Brunn.  Col.  Cas.  190,  Cooke  (Tenn.) 
130,  holding  actual  settlement  on  the  land 
necessary  under  the  Tennessee  act  of  180^i. 
See  also  Stevens  v.  Tracey,  3  Yeates  (Pa.) 
77. 

One  may  be  an  "  occupant,"  although  not 
actually  living  on  the  property.  Jones  v.  Mer- 
rill, 113  Mich.  433,  71  N.  W.  838,  67  Am.  St. 
Rep.  475. 

70.  Although  the  statute  may  require  that 
a  person  be  an  occupant  in  order  to  recover 
for  improvements,  possession  by  a  tenant  may 
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be  sufficient  to  enable  the  landlord  to  recover. 
Parsons  v.  Moses,  16  Iowa  440.  See  also  Bel- 
lows V.  McCartee,  20  N.  H.  515. 

A  tenant  occupying  under  defendants  who 
are  evicted  has  no  claim  for  improvements 
against  those  who  hold  the  better  title.  Par- 
ker V.  Bullock,  2  Litt.  (Ky.)  196. 

71.  A  labama. —  Wisdom  r.  Reeves,  110  Ala. 
418,  18  So.  13;  Pickett  v.  Doe,  74  Ala. 
122. 

California. —  Hannan  v.  McNickle,  82  Cal. 
122,  23  Pac.  271;  Carpentier  v.  Small,  35 
Cal.  346;  Bay  v.  Pope,  18  Cal.  694. 

Georgia. —  Dean  v.  Feely,  69  Ga.  804.  And 
see  Barnes  v.  Shinholster,  14  Ga.  131. 

Iowa. —  Snell  v.  Mechan,  80  Iowa  53,  45 
N.  W.  398 ;  Keas  v.  Burns,  23  Iowa  235. 

Maine. —  Tyler  v.  Fickett,  75  Me.  211; 
Treat  v.  Strickland,  23  Me.  234. 

Massachusetts. —  Wales  v.  Coffin,  100  Mass. 
177;  Mason  v.  Richards,  15  Pick.  141;  Knox 
v.  Hook,  12  Mass.  329. 

Michigan. —  Wolf  v.  Holton,  92  Mich.  136, 
52  N.  W.  459  (holding  that  one  entering  and 
occupying  as  a  tenant  was  not  entitled  to  com- 
pensation for  improvements)  ;  Paldi  v.  Paldi, 
84  Mich.  346,  47  N.  W.  510  (grantor  re- 
maining in  possession  after  conveyance,  al- 
though during  such  occupancy  he  purchased 
an  outstanding  tax- title)  ;  State  v.  Lake  St. 
Clair  Fishing,  etc..  Club,  127  Mich.  580,  87 
N.  W.  117  (where  it  was  held  that  there  was 
not  adverse  possession  of  swamp  lands  as 
against  the  state)  ;  Sleight  v.  Roe,  125  Mich. 
585,  85  N.  W.  10. 

Mississippi. —  Thomas  v.  Thomas,  69  Miss. 
564,  13  So.  666. 

Missouri. — Stump  v.  Hornbeck,  15  Mo.  App. 
367  [reversed  on  other  grounds  in  94  Mo.  26, 
6  S.  W.  356]. 

New  York. —  Barley  v.  Roosa,  13  N.  Y. 
Suppl.  209. 

Ohio. —  Preston  v.  BroAvn,  35  Ohio  St.  18. 
And  see  Allen  v.  Russell,  59  Ohio  St.  137, 
52  N.  E.  121. 

South  Dakota. —  Coleman  v.  Stalnacke,  15 
S.  D.  242,  88  N.  W.  107;  Seymour  v.  Cleve- 
land, 9  S.  D.  94,  68  N.  W.  171. 

Texas.— Bsiker  v.  Millman,  77  Tex.  46,  13 
S.  W.  618. 

Wisconsin. —  Falck  v.  Marsh,  88  Wis.  680, 
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have  been,  not  as  a  mere  naked  trespasser,  but  under  color  of  title,"^^  or  under  some 
statutes  under  claim  of  title.'^^    It  is  very  generally  held  that  mere  color  of  title  is 


61  N.  W.  287 ;  Barrett  v.  Stradl,  73  Wis.  385, 
41  N.  W.  439,  9  Am.  St.  Rep.  795. 

United  States. —  Neff  v.  Pennoyer,  17  Fed. 
Cas.  No.  10,085,  3  Sawy.  495. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  491, 
504;  and,  generally.  Improvements. 

Life-estate  only  in  grantor. —  Some  of  the 
courts  have  held  that  one  who  in  good  faith 
purdiases  and  takes  a  conveyance  in  fee  from 
one  having  a  life-estate  only,  believing  he 
is  obtaining  the  fee,  holds  adversely  to  the 
remainder-man  within  the  meaning  of  the 
law  relating  to  improvements.  Stump  v. 
Hornbeck,  15  Mo.  App.  367  [reversed  on  other 
grounds  in  94  Mo.  26,  6  S.  W.  356].  See 
also  Fee  v.  Cowdry,  45  Ark.  410,  55  Am. 
Rep.  560;  Whitney  v.  Richardson,  31  Vt.  300. 
Other  courts,  however,  have  held  the  con- 
trary, at  least  during  the  life  of  the  life- 
tenant.  Pickett  V.  Doe,  74  Ala.  122;  Sleight 
V.  Roe,  125  Mich.  585,  85  N.  W.  10;  Barrett 
r.  Stradl,  73  Wis.  385,  41  N.  W.  439,  9  Am. 
St.  Rep.  795.  If  the  conveyance  from  the 
life-tenant  purports  to  convey  the  fee  and  the 
grantee  supposed  he  was  getting  the  fee, 
his  possession  becomes  adverse  to  the  re- 
miinder-man  immediately  on  the  death  of 
the  life-tenant.  Barrett  v.  Stradl,  73  Wis. 
385,  41  N.  W.  439,  9  Am.  St.  Rep.  795. 
Contra,  in  the  case  of  a  mere  quitclaim  deed 
from  the  life-tenant.  Falck  v.  Marsh,  88  Wis. 
€80,  61  N.  W.  287. 

Continuance  of  adverse  possession  pre- 
sumed.—Barrett  v.  Stradl,  73  Wis.  385,  41 
N.  W.  439,  9  Am.  St.  Rep.  795.  And  see 
Adverse  Possession. 

What  constitutes  adverse  possession  see, 
generally,  Adverse  Possession. 

72.  Alabama. —  Pickett  v.  Doe,  74  Ala.  122. 

Arkansas. —  Bloom  v.  Strauss,  70  Ark.  483, 
69  S.  W.  548,  72  S.  W.  563;  Anderson  v. 
Williams,  59  Ark.  144,  26  S.  W.  818;  Beard 
V.  Dansby,  48  Ark.  183,  2  S.  W.  701 ;  Teaver 
r.  Akin,  47  Ark.  528,  1  S.  W.  772;  Kemp  v. 
Cossart,  47  Ark.  62,  14  S.  W.  465. 

California. —  Hannan  v.  McNickle,  82  Cal. 
122,  23  Pac.  271;  Carpentier  v.  Small,  35 
Cal.  346;  Love  v.  Shartzer,  31  Cal.  487. 

Georgia. —  Tripp  v,  Fausett,  94  Ga.  330,  21 
S.  E.  572. 

Iowa. —  Snell  v.  Mechan,  80  Iowa  53,  45 
N.  W.  398;  Welles  v.  Newsom,  76  Iowa  81, 
40  N.  W.  105 ;  Finnegan  v.  Campbell,  74  Iowa 
158,  37  N.  W.  127 ;  Lunquest  v.  Ten  Eyck,  40 
Iowa  213. 

Kentucky. —  Chiles  v.  Patterson,  1  A.  K. 
Marsh.  444.  And  see  Stamper  v.  Brodley,  53 
S.  W.  16,  21  Ky.  L.  Rep.  806. 

Michigan. —  Petit  v.  Flint,  etc.,  R.  Co.,  119 
Mich.  492,  78  N.  W.  554,  75  Am.  St.  Rep.  417. 

Minnesota. —  Wheeler  v.  Merriman,  30 
Minn.  372,  15  N.  W.  665.  And  see  McLellan 
V.  Omodt,  37  Minn.  157,  33  N.  W.  326. 

Mississippi. —  Thomas  v.  Thomas,  69  Miss. 
564,  13  So.  666. 

Nebraska. —  Carter  v.  Brown,  35  Nebr.  670, 
53  N.  W.  580. 


New  Mexico. —  Maxwell  Land  Grant  Co.  v. 
V.  Santistevan,  7  N.  M.  1,  32  Pac.  44. 

New  York. —  Barley  v.  Roosa,  13  N.  -Y. 
Suppl.  209. 

North  Carolina. — Brown  v.  Davis,  109  N.  C. 
23,  13  S.  E.  703. 

Oklahoma. —  Woodruff  v.  Wallace,  3  Okla. 
355,  41  Pac.  357. 

South  Dakota. —  Coleman  v.  Stalnacke,  15 
S.  D.  242,  88  N.  W.  107;  Seymour  v.  Cleve- 
land, 9  S.  D.  94,  68  N.  W.  171 ;  Wood  i;.  Con- 
rad, 2  S.  D.  334,  50  N.  W.  95. 

Tennessee. —  See  Wilson  v.  Scruggs,  7  Lea 
635. 

Texas. —  Simpson  v.  Johnson,  92  Tex.  159, 
46  S.  W.  628;  Powell  v.  Davis,  19  Tex.  380, 
holding  it  insufficient  Tor  defendant  to  allege 
that  he  entered  on  the  land  in  good  faith, 
believing  it  to  be  vacant,  as  it  did  not  show 
entry  under  title  or  claim  of  title  or  right. 

Washingt07i. —  Brygger  v.  Schweitzer,  5 
Wash.  564,  32  Pac.  462,  33  Pac.  388. 

Wisconsin. — Whitcomb  v.  Provost,  102  Wis. 
278,  78  N.  W.  432 ;  Falck  v.  Marsh,  88  Wis. 
680,  61  N.  W.  287. 

United  States. —  Deffenbach  v.  Hawke,  115 
U.  S.  392,  6  S.  Ct.  95,  29  L.  ed.  423 ;  Field  v. 
Columbet,  9  Fed.  Cas.  No.  4,764,  4  Sawy. 
523;  Litchfield  v.  Johnson,  15  Fed.  Cas.  No. 
8,387,  4  Dill.  551 ;  Neff  v.  Pennoyer,  17  Fed. 
Cas.  No.  10,085,  3  Sawy.  495 ;  Stark  v.  Starr, 
22  Fed.  Cas.  No.  13,307,  1  Sawy.  15. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  483 
et  seq. 

Purchase  of  a  claim  after  suit  brought  by 

the  owner  cannot  entitle  a  naked  trespasser 
to  recover.  Chiles  v.  Patterson,  1  A.  K. 
Marsh.  (Ky.)  444. 

A  mere  squatter  cannot  recover  for  im- 
provements. Maxwell  Land  Grant  Co.  v.  San- 
tistevan, 7  N.  M.  1,  32  Pac.  44. 

One  holding  under  a  parol  transfer  of  land 
cannot  recover  for  improvements.  Citizens* 
Bank  v.  Costanera,  62  Miss.  825. 

Without  paper  or  record  title. —  In  some 
states,  by  statute,  possession  in  good  faith 
for  a  certain  period  in  the  claimant's  own 
right  is  color  of  title,  and  record  or  paper 
title  is  not  necessary.  See  Finnegan  v.  Camp- 
bell, 74  Iowa  158,  37  N.  W.  127;  Lunquest 
V.  Ten  Eyck,  40  Iowa  213.  In  order  that 
mere  possession  may  constitute  color  of  title 
under  the  statute  it  must  have  been  con- 
tinuous for  the  time  ( five  years )  fixed  by  the 
statute.  Welles  v.  Newsom,  76  Iowa  81,  40 
N.  W.  105. 

What  constitutes  color  of  title  see,  gener- 
ally. Adverse  Possession  ;  Improvements. 

73.  Adverse  possession  under  mere  claim 
of  title,  without  color  of  title,  is  sufficient 
under  some  statutes.  Holt  v.  Adams,  121 
Ala.  664,  25  So.  716;  Turnipseed  v.  Fitzpat- 
rick,  75  Ala.  297;  Dothage  v.  Stuart,  35  Mo. 
251;  Thompson  v.  Jones,  77  Tex.  626,  14 
S.  W.  222;  Dorn  v.  Dunham,  24  Tex.  366. 
See  infra,  X,  B,  2. 

Under  the  Vermont  statute  it  was  held 
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sufficient.''^  Under  some  statutes  there  must  liave  been  color  of  title  at  the  time  the* 
improvements  were  made,^^  while  under  others  it  is  sufficient  if  there  is  color  of 
title  at  the  time  compensation  is  claimed."^  Subject  to  some  conffict  in  the  deci- 
sions, it  has  been  held  that  there  is  sufficient  color  of  title  to  entitle  one  to  recover- 
where  he  holds  under  a  deed  apparently  conveying  title  ;  "^^  under  a  void  deed  or 
other  instrument ; '^^  under  a  void  will  under  a  quitclaim  deed  from  one  having 
color  of  title  ;     under  a  bond  for  title  or  written  contract  of  sale  from  one  having 
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that  the  sole  test  of  the  right  of  a  defeated 
defendant  in  an  action  of  ejectment  to  re- 
cover for  improvements  was  the  fact  that  he 
purchased  supposing  that  he  thereby  acquired 
a  good  title  in  fee,  and  that  the  right  did 
not  depend  upon  the  nature  or  kind  of  title 
which  the  real  owner  might  have.  Whitney 
Richardson,  31  Vt.  300. 

74.  Lamar  i;.  Minter,  13  Ala.  31;  Stump 
Hornbeck,  15  Mo.  App.  367  {reversed  on 

other  grounds  in  94  Mo.  26,  6  S.  W.  356]  ; 
Carolina  Cent.  R.  Co.  v.  McCaskill,  98  N.  C. 
526,  4  S.  E.  468;  Wood  v.  Conrad,  2  S.  D. 
334,  50  N.  W^  95. 

75.  Arkansas. —  Anderson  v.  Williams,  59 
Ark.  144,  26  S.  W.  818;  Jacks  v.  Dyer,  31 
Ark.  334. 

California. —  Carpentier  v.  Small,  35  Cal. 
346. 

Iowa. —  Snell  v.  Mechan,  80  Iowa  53,  45 
N.  W.  398. 

Minnesota. —  McLellan  v.  Omodt,  37  Minn. 
157,  33  N.  W.  326;  Wheeler  v.  Merriman,  30 
Minn.  372,  15  N.  W.  665. 

Tennessee. —  Townsend  t\  Shipps,  Cooke 
294. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  479. 

Deed  executed  in  compliance  with  prior  con- 
tract.—  Where  an  unsuccessful  defendant  in 
ejectment  has  made  improvements  while  oc- 
cupying under  a  contract  for  a  deed,  which  is 
afterward  executed,  the  deed  relates  back  to 
his  occupancy  under  the  contract,  rendering 
that  under  color  of  title.  Dorer  v.  Hood,  113 
Wis.  607,  88  N.  W.  1009. 

76.  Stebbins  v.  Guthrie,  4  Kan.  353 ;  Davis 
V.  Powell,  13  Ohio  308;  Shaler  v.  Magin,  2 
Ohio  235 ;  Litchfield  v.  Johnson,  15  Fed.  Cas. 
No.  8,387,  4  Dill.  551,  Ohio  statute. 

If  the  occupant  knows  that  he  has  no  color 
of  title  at  the  time  he  makes  improvements, 
he  cannot  recover  therefor  on  subsequently  ac- 
quiring color  of  title,  since  the  element  of 
good  faith  ic  wanting.  Snell  v.  Mechan,  80 
Iowa  53,  45  N.  W.  398.    See  infra,  X,  B,  3. 

77.  Alabama. —  Lamar  v.  Minter,  13  Ala. 
31,  deed  w^hich  by  mistake  in  the  description 
omits  the  land  in  controversy. 

Arkansas. —  Beard  v.  Dansby,  48  Ark.  183, 
2  S.  W.  701 ;  Fee  v.  Cowdry,  45  Ark.  410,  55 
Am.  Rep.  560,  deed  from  life-tenant  purport- 
ing to  convey  the  fee. 

Kansas. —  Krause  v.  Means,  12  Kan.  335. 

Michigan. —  Petit  v.  Flint,  etc.,  R.  Co.,  119 
Mich.  492,  78  N.  W.  554,  75  Am.  St.  Rep. 
417  (although  the  deed  limits  the  premises 
to  a  particular  use)  ;  Miller  v.  Clark,  56 
Mich.  337,  23  N.  W.  35. 

Missouri. — Stump  v.  Hornbeck,  15  Mo.  App. 
367  {reversed  on  other  grounds  in  94  Mo.  26, 
6  S.  W.  356],  deed  in  fee  from  life-tenant. 

[X,  B,  11 


tiouth  Dakota. —  Wood  v.  Conrad,  2  S.  D. 
334,  50  N.  W.  95. 

Tennessee. —  Garth  v.  Fort,  15  Lea  083, 
deed  from  husband  of  wife's  land. 

Wisconsin. —  Dorer  f.  Hood,  113  Wis.  607, 
88  N.  W.  1009  (deed  by  executor  under  order 
of  court  pursuant  to  a  contract  to  convey 
a  fee  and  purporting  to  convey  all  of  de- 
ceased's "right,  title,  and  interest");  Bar- 
rett V.  Stradl,  73  Wis.  385,  41  N.  W.  439,  0 
Am.  St,  Rep.  795  (deed  in  fee  from  a  life- 
tenant  only) . 

United  States. —  Stark  v.  Starr,  22  Fed. 
Cas.  No.  13,307,  1  Sawy.  15. 

A  creditor  put  in  possession  of  land  of  a 
debtor  in  satisfaction  of  his  debt  may,  where 
the  deed  transferring  such  possession  is  not 
effective,  show  that  he  Ayas  compelled  to  make 
substantial  improvements  on  the  property. 
Page  V.  Blackshear,  78  Ga.  597,  3  S.  E. 
423. 

Deed  from  one  without  color  of  title. —  One 

who  enters  upon  land  under  a  conveyance 
from  one  not  in  possession  and  so  far  as 
appears  not  having  any  color  of  title  enters 
and  improves  the  premises  at  his  peril. 
Tripp  V.  Fausett,  94  Ga.  330,  21  S.  E.  572. 

78.  Beard  v.  Dansby,  48  Ark.  183,  187,  2 
S.  W.  701  (where  it  is  said  that  7  ^^y 
strument  having  a  grantor  and  grantee,  and 
containing  a  description  of  the  lands  intended 
to  be  conveyed,  and  apt  words  for  their  con- 
veyance, gives  color  of  title " )  ;  Shroyer  v. 
Nickell,  55  Mo.  264  (defective  deed  of  mar- 
ried woman)  ;  Jones  v.  Perry,  10  Yerg.  (Tenn.) 
59,  30  Am.  Dec.  430;  Stewart  v.  Stewart,  90 
Wis.  516,  63  N.  W.  886,  48  Am.  St.  Rep.  949 
(holding  that  possession  under  a  deed  which 
was  afterward  set  aside  as  void  on  the  ground 
that  there  was  no  delivery  thereof  was  under 
color  of  title  up  to  the  time  of  the  judg- 
ment ) . 

Contra.— Stillman  v.  Young,  16  111.  318 
(void  execution  sale)  ;  Mettler  v.  Craft,  39 
111.  App.  193  (deed  of  married  woman  invalid 
for  want  of  proper  certificate  of  acknowledg- 
ment) ;  Cook  V.  Bertram,  86  Mich.  356,  49 
N.  W.  42;  Miller  v.  Clark,  56  Mich.  337,  23 
N.  W.  35;  Hatchett  v.  Conner,  30  Tex.  104; 
Deffenbach  v.  Hawke,  115  U.  S.  392,  6  S.  Ct. 
95,  29  L.  ed.  423. 

Void  deed  in  chain  of  title. —  There  may  be 
color  of  title,  although  a  deed  in  the  chain 
of  title  is  void.  Krause  v.  Means,  12  Kan. 
335 

79.  Bloom  V.  Strauss,  70  Ark.  483,  69  S.  W. 
548,  72  S.  W.  563,  holding  that  a  will  is  color 
of  title,  although  void  under  a  statute  be- 
cause of  its  failure  to  mention  children. 

80.  Cleland  v.  Clark,  123  Mich.  179,  81 
N.  W.  1086,  81  Am.  St.  Rep.  161;  Wheeler  v^- 
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color  of  title      under  a  void  or  voidable  tax  deed  or  under  the  grantee  therein 
under  a  judicial  sale,^  or  execution  sale  \  ^  under  a  void  or  voidable  patent  from 
the  state  or  the  United  States,^^  or  by  virtue  of  an  entry  on  public  lands  under 


Meniman,  30  Minn.  372,  15  N.  W.  665;  Gris- 
Avold  V.  Brag^,  6  Fed.  342,  19  Blatchf.  94. 

It  is  otherwise  in  the  ease  of  one  holding 
under  a  quitclaim  deed  from  a  mere  tres- 
passer (Jay  r,  Granby  Min.  Co.,  15  Kan. 
171).  or  from  one  who  has  a  life-estate  onlj-" 
(Falck  r.  Marsh,  88  Wis.  680,  61  N.  W. 
287). 

81.  Wliite  V.  Stokes,  67  Ark.  184,  53  S.  W. 
1060;  Hall  f.  Torrens,  32  Minn.  527,  21  N.  W. 
717.  And  see  Krause  v.  Means,  12  Kan.  335. 
But  not  Avhere  the  vendor  had  no  color  of  title 
(Teaver  v.  Akin,  47  Ark.  528,  1  S.  W.  772), 
or  where  he  did  not  take  possession  by  vir- 
tue of  the  bond  and  make  the  improvements 
in  reliance  thereon  (Carter  r.  Brown,  35 
Nebr.  070,  53  N.  W.  580). 

Contra. —  In  many  of  the  cases,  however,  it 
has  been  held  that  an  executory  contract  for 
the  sale  of  land,  oral  or  written,  gives  no 
right  to  the  one  holding  thereunder  to  an 
allowance  for  improvements  in  ejectment,  as 
against  the  vendor  or  his  subsequent  grantee ; 
his  remedv,  if  anv,  being  in  equitv.  Hannan 
r.  McXickle,  82  Cal.  122,  23  Pac.'271;  Buell 
V.  Irwin.  24  Mich.  145 ;  Preston  r.  Brown,  35 
Ohio  St.  18;  Coleman  i\  Stalnacke,  15  S.  D. 
242,  88  X.  W.  107;  Seymour  v.  Cleveland, 
0  S.  D.  94,  68  N.  W.  171. 

Subsequent  execution  of  deed. —  If  a  deed 
is  executed  in  pursuance  of  a  contract  of  pur- 
chase it  will  relate  back  to  the  occupation 
of  the  vendee  under  the  contract  so  as  to 
render  that  occupation  under  color  of  title. 
Dorer  r.  Hood,  113  Wis.  607,  88  X.  W.  1009. 

In  Vermont,  where  the  defendant  in  eject- 
ment can  recover  for  improvements  only  where 
he  supposes  his  title  to  be  good  in  fee  and 
it  prov^es  to  have  been  defective,  one  who 
has  contracted  to  purchase  land  and  make 
certain  payments  therefor,  and  who  is  to 
liave  a  deed  when  they  are  made,  and  who 
is  ousted  in  ejectment  by  the  vendor  on  his 
failure  to  make  a  payment,  cannot  recover  for 
liis  improvements.  Walker  x.  Arnold,  71  Vt. 
263,  44  Atl.  351. 

Vendee's  right  to  recover  for  improvements 
see  Improvements  ;  Vendor  and  Purchaser. 

82.  Michigan. —  Thomas  v.  Wagner,  131 
Mich.  601,  92  X.  W.  106.  But  see  Cook  v. 
Bertram,  86  Mich.  356,  49  X.  W.  42. 

Minnesota. —  Wheeler  v.  Merriman,  30 
Minn.  372,  15  X.  W.  665.  But  see  McLellan 
V.  Omodt,  37  Minn.  157,  33  X.  W.  326,  hold- 
ing that  a  certificate  of  sale  at  a  tax  judg- 
ment sale  passes  neither  title  nor  right  of 
possession  until  the  time  for  redemption  ex- 
pires and  that  improvements  made  before 
such  time  should  not  be  compensated  for, 

Nebraska. — Page  v.  Davis,  26  Xebr,  670,  24 
X,  W,  875. 

South  Dakota. —  Parker  v.  Vinson,  11  S.  D. 
381,  77  X.  W.  1023. 

Wisconsin. — Zweitusch  v.  Watkins,  61  Wis. 
615,  21  X.  W.  821. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  488. 


Improvements  by  purchasers  of  tax-titles 

see  Taxation. 

83.  Occupant  under  a  deed  from  a  guard 
ian,  administrator,  etc.,  of  land  sold  by  him 
under  an  order  of  the  probate  court,  althougli 
the  deed  was  void  because  the  sale  was  not 
reported  to  or  confirmed  by  the  court,  or  be- 
cause of  other  defects  or  irregularities  ap- 
parent on  the  record.  Hicks  v.  Blakeman, 
74  Miss.  459,  21  So.  7,  400;  Cole  v.  Johnson, 
53  Miss.  94  [overruling  in  part  Learned  r. 
Corley,  43  Miss.  687].  Compare  Jefferson  r. 
Edrington,  53  Ark.  545,  14  S.  W.  99,  903, 
where  the  occupant  knew  proceedings  were 
pending  to  annul  the  sale. 

There  is  no  equity  to  recover  for  improve- 
ments, however,  in  favor  of  a  purchaser  of 
land  sold  under  an  invalid  decree  procured  bv 
himself.  Finch  v.  Strickland,  132  X.  C.  103, 
43  S.  E.  552. 

Recovery  for  improvements  by  purchasers 
at  judicial  sales  see  Judicial  Sales. 

84.  Dworak  v.  More,  25  Xebr.  735,  41  X.  W, 
777.  Contra,  in  case  of  void  execution  sale. 
Stillman  r.  Young,  16  III.  318.  See  also 
Execution. 

85.  Lewis  v.  Singleton,  2  A.  K.  Marsh. 
(Ky. )  214  (occupant  deriving  claim  under 
the  same  patent  with  the  successful  parties)  ; 
McCastle  v.  Chaney,  28  La.  Ann.  720  (hold- 
ing that  the  rule  that  prescription  does  not 
run  against  the  government  does  not  prevent 
recovery  for  improvements  made  by  one  dur- 
ing an  occupation  under  color  of  title  from 
one  claiming  through  the  government ) . 

Contra,  in  the  case  of  a  void  patent. —  Def- 
febach  v.  Hawke,  115  U.  S.  392,  6  S.  Ct.  95, 
29  L.  ed.  423.  And  see  Jackson  c.  Seaman, 
3  Johns.  (X.  Y.)  495. 

Relief  of  patentees  of  public  lands  see  Pub- 
lic Lands. 

86.  Pulliam  r.  Robinson,  1  T,  B.  Mon. 
(Ky.)  228  (so  holding  in  case  of  an  entry 
and  survey,  although  the  patent  was  not  is- 
sued until  after  judgment  in  ejectment)  ; 
Russell  V.  Defrance,  39  Mo.  506  (so  holding 
in  the  case  of  one  who  had  made  an  entry 
with  the  register  and  receiver  of  the  land- 
office,  paid  his  money  and  received  his  cer- 
tificate, as  against  one  who  with  knowledge 
of  the  facts  made  a  subsequent  entry  and  re- 
ceived a  patent)  ;  Chinn  v.  Darnell,  5  Fed. 
Cas.  Xo.  2,684,  4  McLean  440  (holding  that 
one  who  made  a  void  entry  on  lands  inhabited 
or  claimed  by  Indians  and  obtained  a  pat- 
ent was  entitled  to  his  improvements  under 
the  occupying  claimant  law  of  Ohio ) .  But 
see  Central  Branch  Union  Pac.  R.  Co.  r.  Har- 
denbrook,  21  Kan.  440. 

Contra,  in  case  of  homestead  entry.— Cal- 
houn u.  McCornack,  7  Okla.  347,  54  Pac.  493 
(entry  canceled  for  fraud)  ;  Woodruff  r.  Wal- 
lace, 3  Okla.  355,  41  Pac.  357;  Brygger  r. 
Schweitzer,  5  Wash.  564,  32  Pac.  462,  33  Pac. 
388;  Whitcomb  v.  Provost,  102  Wis.  278,  78 
X.  W.  432. 
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a  conveyance  by  tlie  state  after  confiscation  under  a  statute;^'  as  tenant  in 
common  or  adversely  to  other  tenants  in  common.^*^  An  unsuccessful  defendant 
cannot  recover  in  ejectment  for  improvements  made  by  him  under  a  mistake  as 
to  the  identity  or  boundaries  of  the  land,  unless  by  statute,  but  his  remedy,  if 
any,  is  in  equity.^'' 

2.  Under  Special  Statutes.  The  statutes  sometimes  allow  recovery  for  improve- 
ments by  persons  in  possession  under  a  particular  kind  of  title  or  claim,  and  to 
entitle  one  to  recover  under  such  a  statute  he  must  come  within  its  terms.^  Thus 
there  have  been  special  statutes  allowing  compensation  for  improvements  when 
the  possession  is  under  color  of  title  in  fee;'-^'  under  title  founded  on  a  public 
record  when  the  occupant  holds  by  deed,  devise,  descent,  contract,  bond,  or 
lagreement  from  and  under  a  person  claiming  title  from  the  records  of  some 
public  oflSce,^^  or  by  deed  duly  authenticated  and  recorded      when  the  color  of 


Improvements  by  purchasers  of  or  settlers 
on.  public  lands  see  Public  Lands. 

87.  Borland  v.  Dean,  3  Fed.  Cas.  No.  1,660, 
4  Mason  174. 

88.  Where  plaintiff  recovers  an  undivided 
portion  of  land,  there  may  be  an  assess- 
ment of  a  divisional  share  of  betterments 
thereon.  Chandler  v.  Shaw,  77  Me.  84; 
Backus  V.  Chapman,  111  Mass.  386;  Phoenix 
Lead  Min.,  etc.,  Co.  f.  Sydnor,  39  Wis.  600, 
holding  that  on  a  recovery  of  an  undivided 
interest  by  a  cotenant  the  expense  of  the  im- 
provements may  be  apportioned  according  to 
the  respective  interests  of  the  parties.  And 
see  Jackson  v.  Creal,  13  Johns.  (N.  Y.)  116, 
under  a  special  statute.  One  who  has  ob- 
tained a  deed  covering  the  share  of  one  ten- 
ant in  common  supposing  that  he  was  acquir- 
ing a  good  title  thereto  and  who  enters  into 
possession  of  the  whole  tract  and  makes  im- 
provements is  entitled,  upon  a  recovery  by 
the  other  tenant  in  ejectment  for  his  share, 
to  the  amount  which  the  share  of  the  land 
tlius  recovered  has  been  enhanced  by  the  im- 
provements on  the  whole  tract.  Strong  i\ 
Hunt,  20  Vt.  614. 

In  ejectment  by  one  tenant  in  common 
against  his  cotenant  who  had  been  in  posses- 
sion of  the  entire  premises,  holding  adversely 
by  color  of  title  asserted  in  good  faith, 
founded  on  a  deed  which  was  adjudged  to 
be  void  because  never  delivered,  it  was  held 
that  defendant  was  properly  allowed  to  be 
reimbursed  for  one  half  of  the  moneys  paid 
by  him  wiiile  so  in  possession  to  discharge 
a  mortgage  on  the  land,  and  for  taxes,  and 
interest  thereon,  and  also  for  one  half  the 
value  of  repairs  and  improvements  made  by 
him.  Stewart  v.  Stewart,  90  Wis.  516,  63 
N.  W.  886,  48  Am.  St.  Rep.  949.  See  also 
Thompson  i;.  Jones,  77  Tex.  626,  14  S.  W. 
222. 

The  Michigan  statute  giving  compensation 
for  improvements  to  a  defendant  in  eject- 
ment who  had  been  in  actual  possession  for 
six  successive  years  was  held  not  to  apply 
where  defendant  was  one  of  several  tenants 
in  common,  since,  if  it  did,  he  might  recover 
from  each  the  full  value  of  the  improvements, 
Martin  i;.  O'Conner,  37  Mich.  440.  See  also 
Morris  v.  McKay,  40  Mich.  326;  Sands  v. 
Davis,  40  Mich.  14. 

Rights  of  and  against  tenants  in  common 
as  to  improvements  see  Tenancy  in  Common. 
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89.  Anderson  f.  Williams,  59  Ark.  144,  26 
S.  W.  818;  King  v.  Potter,  18  Mich.  134; 
Waldron  f.  Woodcock,  15  Ohio  13.  And  see 
Stevens  f.  Tracey,  3  Yeates  (Pa.)  77.  See 
also  Improvements. 

90.  Lunquest  v.  Ten  Eyck,  40  Iowa  213; 
Burkle  v.  Ingham  Cir.  Judge,  42  Mich.  513, 
4  N.  W.  192;  King  v.  Harrington,  18  Mich. 
213  (holding  that  a  statute  allowing  com- 
pensation for  improvements  to  one  claiming 
title  by  virtue  of  a  sale  for  taxes  does  not 
allow  compensation  to  one  claiming  both  un- 
der a  tax  deed  and  under  a  sheriff's  deed  on 
a  sale  under  execution)  ;  Wheeler  v.  Merri- 
man,  30  Minn.  372,  15  N.  W.  665;  Province 
r.  Lovi,  4  Okla.  672,  47  Pac.  476.  See  also 
Improvements. 

91.  Hall  T.  Torrens,  32  Minn.  527,  21  N.  W. 
717  (holding  that  the  statute  applies  where 
there  is  color  of  title  in  fee  either  in  the  oc- 
cupying claimant  himself  or  in  the  person 
under  whom  he  claims)  ;  Wheeler  x,.  Merri- 
man,  30  Minn.  372,  15  N.  W.  665  (holding 
quitclaim  deed  sufficient ) . 

92.  Fairbairn  f.  Means,  4  Mete.  ( Ky. )  323 ; 
Pulliam  V.  Robinson,  1  T.  B.  Mon.  (Ky.) 
228;  Clay  v.  Miller,  4  Bibb  (Ky.)  461,  See 
also  Improvements. 

93.  Page  t'.  Davis.  26  Nebr.  670,  42  N.  W. 
875,  tax  title.   And  see  Improvements. 

94.  Krause  i\  Means,  12  Kan.  335 ;  Beards- 
ley  t.  Chapman,  1  Ohio  St.  118.  The  words 
"  deed  duly  authenticated  and  recorded  do 
not  refer  to  a  deed  to  the  occupant,  but  to 
the  person  under  whom  the  occupant  derives 
title.  Krause  i'.  Means,  12  Kan.  335  (one 
holding  under  bond  for  title  from  one  claim- 
ing title  by  deed  duly  authenticated  and  re- 
corded) ;  Beardsley  v.  Chapman,  1  Ohio  St. 
118  {overruling  Glick  v.  Gregg,  19  Ohio  57] 
(holding  that  the  deed  must  be  one  appar- 
ently <?onveying  an  estate  which,  when  trans- 
mitted to  the  occupant,  will  justify  making 
lasting  improvements  and  demanding  pay- 
ment therefor  before  surrendering  possession, 
and  that  a  deed  conveying  a  life-estate  only 
is  not  sufficient  as  against  the  remainder- 
man) ;  Young  f.  Mahoning  County,  63  Fed. 
895  (holding  under  the  Ohio  statute  that  the 
deed  to  the  occupant  and  the  deed  to  his 
grantor  must  both  convey  a  title  in  fee). 
The  statute  alloM^s  recovery  by  one  claim- 
ing as  legal  representative  of  a  person  who 
had  a  deed  duly  authenticated  and  recorded. 
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title  is  founded  upon  descent  or  a  written  instrument ;  wlien  the  occupant  lias 
a  plain  and  connected  title,  in  law  or  equity,  derived  from  the  records  of  some 
public  office  when  the  occupant  holds  under  the  official  deed  of  any  person  or 
officer  empowered  by  law,  or  by  any  court  of  competent  jurisdiction,  to  sell 
land;^^  when  he  holds  under  a  sale  for  taxes  or  when  he  has  been  in  actual 
and  peaceable  possession  for  a  certain  length  of  time,  or  in  such  possession  for  a 
less  time  under  either  color  or  claim  of  title.^^ 

3.  Good  Faith  as  Affecting  Right.  To  authorize  a  recovery  for  improvements 
they  must  have  been  made  by  defendant  in  good  faith  as  a  hona  fide  occupant, 
and  in  the  belief  that  the  land  was  his  own.^    As  a  rule  no  allowance  should  be 


Avery  v.  Royer,  4  Ohio  Dee.  (Reprint)  464, 
2  Clev.  L.  Rep.  201,  4  Cine.  L.  Bui.  441. 
See  also  Improvements. 

95.  Whitcoinb  r.  Provost,  102  Wis.  278,  78 
N.  W.  432  (holding  an  invalid  certificate  of 
homestead  entry  insufficient)  ;  Stewart  v. 
Stewart,  90  Wis.  516,  63  N.  W.  886,  48  Am. 
St.  Rep.  949  (holding  sufficient  a  deed  ad- 
judged void  for  want  of  deliverv)  ;  Falck  v. 
Marsh,  88  Wis.  680,  61  N.  W.  287  (holding 
insufficient  as  against  remainder-man  a  quit- 
claim deed  from  life-tenant)  ;  Zweitusch  \j. 
Watkins,  61  Wis.  615,  21  N.  W.  821  (holding 
void  tax  deed  sufficient)  ;  Vilas  V.  Prince,  88 
Fed.  682  (liolding  that  a  receiver's  receipt 
for  fees  paid  on  the  entry  of  supposed  pun- 
lie  land  as  a  homestead  is  not  a  sufficient 
written  instrument  within  the  Wisconsin 
statute).    See  also  Improvements. 

96.  This  *■  means  a  title  connected  with  the 
legal  and  unquestioned  title  by  a  succession 
of  conveyances  apparently  regular  and  legal, 
but  really  passing  no  title."  Jay  v.  Granby 
Min.  Co.,  15  Kan.  171,  173,  Such  a  statute 
entitles  to  compensation  one  holding  under  a 
bond  for  title  where  there  is  duly  recorded 
a  regular  succession  of  conveyances,  but  no 
title  has  passed  by  reason  of  personal  dis- 
ability to  convey  in  some  grantor  (  Krause  r. 
Means,  12  Kan.  335)  ;  one  claiming  througti 
duly  recorded  conveyances,  although  some 
of  them  may  contain  material  alterations  or 
be  forgeries  (Montag  v.  Linn,  27  111.  328)  ; 
one  claiming  under  a  tax-title  ( Page  v.  Davis, 
26  Nebr.  670,  42  N.  W.  875)  ;  but  not  one 
who  holds  under  a  quitclaim  deed  from  a 
mere  trespasser  (Jay  v.  Granby  Min.  Co.,  15 
Kan.  171)  ;  or  one  who  fails  to  show  even  an 
apparent  title  (Central  Branch  Union  Pac. 
R.  Co.  V.  Hardenbrook,  21  Kan.  440).  See 
also  Province  i\  Lovi,  4  Okla.  672,  47  Pac. 
476.    And  see  Improvements. 

97.  An  assignment  executed  by  the  county 
auditor,  and  issued  to  the  purchaser  of  land 
at  a  tax-sale,  is  an  "  official  deed "  within 
the  meaning  of  the  statute.  Pfefferle  v.  Wie- 
land,  55  Minn.  202,  56  N.  W.  824;  Everett 
V.  Boyington,  29  Minn.  264,  13  N.  W.  45, 
holding  also  that  a  hona  fide  occupant  under 
such  an  instrument  is  not  bound  to  establish 
the  validity  of  the  tax  judgment  and  prior 
proceedings.  But  see  McLellan  i\  Omodt,  37 
Minn.  157,  33  N.  W.  326,  holding  that  as  a 
certificate  of  sale  passes  no  title  or  right  of 
possession  until  expiration  of  the  time  for 
redemption,  there  can  be  no  recovery  for  im- 


provements made  before  that  time.  See  alsDi 
Improvements';  Taxation. 

98.  Stebbins  v.  Guthrie,  4  Kan.  353;  King 
I).  Harrington,  18  Mich.  213;  Lynch  v.  Brudic, 
63  Pa.  St.  206;  Zwietusch  v.  Watkins,  61 
Wis.  615,  21  N.  W.  821.    See  Taxation. 

99.  Turnipseed  v.  Fitzpatrick,  75  Ala.  297 ; 
Jones  V.  Merrill,  113  Mich.  433,  71  N.  W. 
838,  67  Am.  St.  Rep.  475  (sufficiency  of  oc- 
cupancy) ;  Miller  v.  Clark,  56  Mich.  337,  23 
N.  W.  35 ;  Burkle  v.  Ingham  Cir.  Judge,  42 
Mich.  513,  4  N.  W.  192.  And  see  Treat  v. 
Strickland,  23  Me.  234;  Wales  t\  Coffin,  100 
Mass.  177;  Bellows  v.  McCartee,  20  N.  H. 
515;  Baker  v.  Millman,  77  Tex.  46,  13  S.  W. 
618.  See  also  Entry,  Writ  of;  Improve- 
ments. 

The  possession  must  be  adverse. —  Wisdom 
r.  Reeves,  110  Ala.  418,  18  So.  13  (holding 
that  improvements  made  during  a  permis- 
sive holding  are  not  within  the  statute)  : 
Pickett  V.  Doe,  74  Ala.  122  (holding  that 
the  possession  required  is  of  the  same  charac- 
ter of  hostile  possession  as  will  put  in  opera- 
tion the  statute  of  limitations  except  that  it 
must  be  hona  fide  under  color  or  claim  of 
title)  ;  State  i\  Lake  St.  Clair  Fishing,  etc.. 
Club,  127  Mich.  580,  87  N.  W.  117;  Sleight 
V.  Roe,  125  Mich.  585,  85  N.  W.  10;  Wolf 
V.  Holton,  92  Mich.  136,  52  N.  W.  459; 
Paldi  V.  Paldi,  84  Mich.  346,  47  N.  W.  510; 
and  other  cases  cited  supra,  X,  B,  1,  note 
71.  See  also  Treat  v.  Strickland,  23  Me. 
234;  Wales  v.  Coffin,  100  Mass.  177;  and 
Improvements. 

Mere  trespassers. —  The  statute  does  not  ap- 
ply to  mere  trespassers  but  there  must  be* 
either  color  or  claim  of  title.  New  Orleans, 
etc.,  R.  Co.  V.  Jones,  68  Ala.  48. 

Possession  under  claim  of  title  in  good 
faith,  without  color  of  title,  is  sufficient. 
Holt  V.  Adams,  121  Ala.  664,  25  So.  716; 
Turnipseed  v.  Fitzpatrick,  75  Ala.  297. 

The  possession  of  defendant  and  his  vendor 
may  be  tacked  so  as  to  make  out  three  years 
of  continuous  adverse  possession  next  preced- 
ing ejectment  by  the  owner  of  the  land,  and 
allow  a  recovery  by  defendant  of  the  value  of 
his  improvements  on  the  land.  Holt  t\ 
Adams,  121  Ala.  664,  25  So.  716. 

1.  Alabama. —  Holt  V.  Adams,  121  Ala. 
664,  25  So.  716;  Humes  v.  Bernstein,  72  Ala. 
546. 

Arkansas. —  Jefferson  v.  Edrington,  53  Ark. 
545,  14  S.  W.  99,  903 ;  Porter  v.  Doe,  10  Ark. 
186. 

[X,  B,  3] 
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made  for  improvements  made  witli  notice  or  knowledge  of  an  adverse  title,^  or 


California. —  Wise  v.  Burton,  73  Cal.  174, 
14  Pac.  683;  Carpentier  v.  Small,  35  Cal. 
346. 

Georgia. —  Munn  v.  Burger,  76  Ga.  705: 
Hunt  V.  Pond,  67  Ga.  578;  Thomas  v.  Mal- 
com,  39  Ga.  328,  99  Am.  Dec.  459. 

Indiana.— Bran  v.  Uland,  101  Ind.  477,  1 
N.  E.  52. 

Iowa. —  Snell  v.  Median,  80  Iowa  53,  45 
N.  W.  398;  Welles  v.  Newsom,  76  Iowa  81, 
40  N.  W.  105. 

Kentucky. —  Hawkins  v.  Lowry,  6  J.  J. 
Marsh.  55;  Bell  v.  Barnet,  2  J.  J.  Marsh. 
516;  Seroggs  v.  Bodley,  1  A.  K.  Marsh.  605; 
Chiles  V.  Patterson,  1  A.  K.  Marsh.  444; 
Barlow  v.  Bell,  1  A.  K.  Marsh.  246,  10  Am. 
Dec.  731 ;  Hawkins  v.  King,  1  T.  B.  Mon.  161 : 
Harrison  v.  Baker,  5  Litt.  250. 

Louisiana. —  Montgomery  t\  Whitfield,  41 
La.  Ann.  649,  6  So.  224 ;  Eldridge  v.  Tibbitts, 

5  La.  Ann.  380. 

Maine. —  Kennebec  Purchase  v.  Kavanagh, 
1  Me.  348. 

Maryland. —  Union  Hall  Assoc.  r.  Morri- 
son, 39  Md.  281. 

Michigan. —  Petit  v.  Flint,  etc.,  R.  Co.,  119 
Mich.  492,  78  N.  W.  554,  75  Am.  St.  Re]). 
417 ;  Miller  v.  Clark,  56  Mich.  337,  23  N.  W. 
35. 

Mississippi. —  Thomas  v.  Thomas,  69  Miss. 
564,  13  So.  666;  Citizens'  Bank  v.  Costanera. 
62  Miss.  825. 

Nebraska. —  Carter  v.  Brown,  35  Nebr.  670. 
53  N.  W.  580. 

Neto  Hampshire. —  Bellows  v.  Copp,  20 
N.  H.  492. 

Neio  Jersey. —  Foley  v.  Kirk,  33  N.  J.  Eq. 
170. 

Worth  Carolina. —  Browne  i\  Davis,  109 
N.  C.  23,  13  S.  E.  703;  Carolina  Cent.  R.  Co. 
r.  McCaskill,  98  N.  C.  526,  4  S.  E.  468. 

Ohio. —  Beardsley  v.  Chapman,  1  Ohio  St. 
118. 

Oregon. —  Schetter  v.  'Southern  Oregon  Co.. 
19  Oreg.  192,  24  Pac.  25;  Hatcher  v.  Briggs. 

6  Oreg.  31. 

South  Dakota. —  Meadows  v.  Osterkamp,  13 
S.  D.  571,  83  N.  W.  624;  Wood  v.  Conrad,  2 
S.  D.  334,  50  N.  W.  95. 

Texas. —  Baker  v.  Millman,  77  Tex.  46,  13 
S.  W.  618;  Powell  v.  Davis,  19  Tex.  380; 
Houston  V.  Sneed,  15  Tex.  307. 

Vermont. —  Rutland  R.  Co.  v.  Chaffee,  72 
Vt.  404,  48  Atl.  700;  Kendall  v.  Tracy,  64 
V't,  522,  24  Atl.  1118;  Winslow  v.  Newell, 
19  Vt.  164;  Brow  v.  Storm,  4  Vt.  37. 

West  Virginia. —  Hall  v.  Hall,  30  W.  Va. 
779,  5  S.  E.  260;  Cain  v.  Cox,  29  W.  Va.  25S, 
.1  S.  E.  298. 

Wisconsin. —  Zwietusch  v.  Watkins,  61  Wis. 
615,  21  N.  W.  821. 

United  States. —  Vilas  v.  Prince,  88  Fed. 
i)82  (construing  a  Wisconsin  statute)  ;  Neff  v. 
Pennoyer,  17  Fed.  Cas.  No.  10,085,  3  Sawy. 
495. 

Canada. —  Queen  Victoria  Niagara  Falls 
Park  V.  Colt,  22  Ont.  App.  1;  McCarthy  v. 
Arbuckle,  31  U.  C.  C.  P.  405. 

[X,  B.  3] 


See  17  Cent.  Dig.  tit.  "Ejectment,"  §  500; 
and,  generally,  Improvements. 

Improvements  made  after  decision  against 
title  of  occupant  should  not  be  considered. 
Bell  V.  Barnet,  2  J.  J.  Marsh.  (Ky.)  516. 

Knowledge  of  purchaser  that  title  is  de- 
fective Avill  prevent  a  recovery.  Walker  v. 
Quigg,  6  Watts  (Pa.)  87,  31  Am.  Dec.  452, 
and  other  cases  above  cited. 

2.  Alabama. —  Gordon  r.  Tweedv,  74  Ala. 
232,  49  Am.  Rep.  813. 

Arkansas. —  Jefferson  v.  Edrington,  53  Ark. 
545,  14  S.  W.  99,  903,  knowledge  of  pendency 
of  proceeding  to  annul  judicial  sale. 

Illinois. —  Montag  v.  Linn,  27  111.  328. 

Indiana. —  Bryan  v.  Uland,  101  Ind.  477^ 
1  N.  E.  52. 

Kentucky. —  Barlow  v.  Bell,  1  A.  K.  Marsh. 
246,  10  Am.  Dec.  731;  Leavison  v.  Harris,  14 
S.  W.  343,  12  Ky.  L.  Rep.  488.  And  see  Har- 
rison V.  Fleming,  7  T.  B.  Mon.  537. 

Mississippi. —  Holmes  v.  McGee,  64  Miss. 
129,  8  So.  169. 

Missouri. — ^  Brown  v.  Baldwin,  121  Mo.  lOG, 
25  S.  W.  858;  Fenwick  v.  Gill,  38  Mo.  510; 
Dothage  r.  Stuart,  35  Mo.  251. 

New  Jersey. —  Baldwin  v.  Richman,  9  N.  i. 
Eq.  394. 

Neio  York. —  Willis  v.  McKinnon,  79  N.  Y. 
App.  Div.  249,  79  N.  Y.  Suppl.  936. 

North  Carolina. —  Southerland  v.  Merritt, 
120  N.  C.  318,  26  S.  E.  814. 

Ohio. — Robinson  v.  Ward,  1  Ohio  Dec.  (Re* 
print)  252,  2  West.  L.  J.  465. 

South  Carolina. — Dellet  v.  Whitner,  Chevcs 
Eq.  213.  Knowledge  that  the  title  is  in 
dispute  will  preclude  one  taking  possession 
under  color  of  title  from  recovering  for  im- 
provements not  clearly  for  the  benefit  of  the 
owner.  Belton  v.  Briggs,  4  Desauss.  (S.  C.^ 
465. 

Tennessee. —  McKinly  v.  Hollidav,  10  Yerif. 
477. 

Virginia. —  McKim  v.  Moody,  1  Rand.  58. 

United  States. —  Jones  v.  ©team  Stone-Cut- 
ter Co.,  20  Fed.  477. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §§  500, 
501;  and,  generally,  Improvements. 

Contra. —  Some  cases  hold  that  notice  of  an 
adverse  claim  is  not  necessarily  inconsistent- 
with  a  bona  fide  claim  of  title  which  will  en- 
title an  occupant  to  recover. 

Alabama. —  Holt  v.  Adams,  121  Ala.  664, 
25  So.  716. 

Michigan. —  Thomas  v.  Wagner,  131  Mich. 
601,  92  N.  W.  106. 

Ohio. —  Harrison  v.  Castner,  11  Ohio  St. 
339. 

South  Carolina. —  Templeton  v.  Lowry,  22 
S.  C.  389. 

Texas. —  Stevenson  v.  Roberts,  (Civ.  App. 
1901)  64  S.  W.  230. 

Vermont. —  Whitney  v.  Richardson,  31  Vt. 
300,  holding  that  notice  to  a  grantee  after 
purchase  that  his  title  is  doubtful  does  not 
prevent  a  recovery  for  improvements  made 
thereafter. 

Wisconsin.— BRrreti  v.  Stradl,  73  Wis.  385, 
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lor  those  made  by  one  wlio  has  acquired  the  land  mala  fide}  B}^  the  weight  of 
.autlioritj  the  notice  of  defects  in  the  claimant's  title  must  be  actual,  and  mere 
constructive  notice  from  the  records  is  not  sufficient.''  In  some  states  the  claim- 
ant must  have  had  reason  to  believe  his  title  good.^  One  who  is  in  possession  of 
land  and  makes  improvements  thereon  is  presumed  to  act  in  good  faith  until  the 
contrary  is  shown. *^ 

C.  Set-Oif  of  Improvements  and  Taxes  Against  Damag-es  or  Mesne 
Profits — 1.  In  General.  Although  under  the  common  law,  as  has  been  shown, 
the  right  of  an  occupant  to  recover  for  improvements  made  bj  him  was  not  origi- 
nally recognized,  this  strict  rule  has  been  modified  bj  the  courts  by  the  applica- 
tion of  equitable  principles,  so  that  an  occupant  may  now  as  a  general  rule  set  off 
improvements  against  the  damages  or  mesne  profits  claimed  by  plaintiff."^  This 


41  N.  W.  439,  9  Am.  St.  Rep.  795.  See  also 
Dorer  v.  Hood,  113  Wis.  607,  88  N.  W.  1009; 
Zwietusch  v.  Watkins,  61  Wis.  615,  21  N.  W. 
-821,  in  both  of  which  cases  the  improvements 
were  made  after  commencement  of  the  eject- 
ment suit. 

United  States. —  Griswold  v.  Bragg,  6  Fed. 
342,  19  Blatchf.  94. 

To  constitute  notice  either  knowledge  of  an 
outstanding  title  must  be  brought  home  to 
the  occupant  or  some  circumstance  from 
which  it  may  fairly  be  inferred  that  he  had 
'Cause  to  suspect  the  invalidity  of  his  own 
title.    Cole  v.  Johnson,  53  Miss.  94. 

A  recital  in  a  quitclaim  deed  that  the  title 
conveyed  was  only  a  tax-title  is  not  sufficient 
to  charge  the  grantee  with  actual  notice  of 
infirmities  in  such  title  so  as  to  exclude  him 
from  the  benefit  of  the  statute.  Wheeler  r. 
Merriman,  30  Minn.  372,  15  N.  W.  665. 

The  "actual  notice"  of  a  paramount  title 
under  a  statute  giving  compensation  for  im- 
provements prior  thereto  has  been  held  to 
be  the  commencement  of  suit  for  the  recov- 
ery of  the  land,  or  the  giving  to  the  adverse 
possessor  a  copy  of  the  entry  or  patent  from 
which  the  proprietor  derives  title.  Ross  v. 
Irving,  14  111.  171. 

The  notice  in  writing  provided  for  by  Mo. 
Rev.  St.  (1899)  §  3080,  to  an  occupying  claim 
as  a  bar  to  compensation  for  improvements 
is  not  preclusive  of  evidence  of  facts  tending 
to  show  notice.  Marlow  v.  Liter,  87  Mo.  Apn. 
584. 

3.  Kentucky. — Wilkinson  v.  Nichols,  1  T.  B. 
Mon.  36;  Singleton  v.  Jackson,  2  Litt.  208; 
Chiles  V.  Patterson,  1  A.  K,  Marsh.  444; 
Patrick  v.  Marshall,  2  Bibb  40,  4  Am.  Dec. 
670. 

Louisiana. —  Stille  v.  Shull,  41  La.  Ann. 
816,  6  So.  634.  But  see  Pearce  v.  Franturn, 
16  La.  414. 

~New  York. —  Vanhorn  v.  Fonda,  5  Johns. 
Ch.  388. 

North  Carolina. —  Hallyburton  v.  Slagle, 
132  N.  C.  957,  44  S.  E.  659. 

Vermont. —  Thompson  v.  Oilman,  17  Vt. 
109. 

Compare  Rabb  v.  Flenniken,  32  S.  C.  189, 
10  S.  E.  943 ;  Withers  v.  Yeadon,  1  Rich.  Eq. 
{S.  C.)  324. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §§  500, 
501 ;  and,  generally,  Improvements. 

4.  Arkansas. —  Shepherd   v.   Jernigan,  51 


Ark.  275,  10  S.  W.  765,  14  Am.  St.  Rep.  50 ; 
Beard  v.  Dansby,  48  Ark.  183,  2  S.  W. 
701. 

Mississippi. —  Cole  v:  Johnson,  53  Miss.  94 
[overruling  to  this  extent  Learned  v.  Cor  ley, 
43  Miss.  687]. 

Missouri. —  Kugel  v.  Knuckles,  95  Mo.  App. 
670,  69  S.  W.  595 ;  Pierce  v.  Rollins,  60  Mo. 
App.  497  ;  Stump  v.  Hornbeck,  15  Mo.  App. 
367  [reversed  on  other  grounds  in  94  Mo.  26, 
6  S.  W.  356]. 

rermonf.— Rutland  R.  Co.  v.  Chaffee,  72 
Vt.  404,  48  Atl.  700;  Wliitney  v.  Richardson, 
31  Vt.  300. 

United  States. — See  Canal  Bank  v.  Hudson, 
111  U.  S.  66,  4  S.  Ct.  303,  28  L.  ed.  354. 

Compare  Dawson  v.  Grow,  29  W.  Va.  333. 
1  S.  E.  564. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  501; 
and,  generally,  Improvements. 

Defects  or  recitals  in  deeds  prior  to  deed  to 
defendant's  grantor  are  not  presumed  to  be 
known  to  the  former.  Beardsley  v.  Chapman, 
1  Ohio  St.  118;  Whitney  v.  Richardson,  31 
Vt.  300:  Young  v.  Mahoning  County,  53 
Fed.  895. 

5.  Carolina  Cent.  R.  Co.  v.  McCaskill,  98 
N.  C.  526,  4  S.  E.  468;  Wood  v.  Conrad,  2 
S.  D.  334,  50  N.  W.  95  (holding  that  an 
exception  in  defendant's  deed  notifying  him 
that  the  property  is  subject  to  redemption 
from  sheriff's  sale  is  sufficient  to  put  a  rea 
sonably  prudent  man  on  inquiry  as  to  the 
nature  of  his  possession  before  making  im- 
provements) ;  Brown  v.  Bedinger,  72  Tex. 
247,  10  S.  W.  90  (holding  that  if  by  the  use 
of  reasonable  caution  a  defendant  would  have 
discovered  that  there  was  no  vacancy  between 
his  survey  and  plaintiff's  he  cannot  assert 
a  claim  for  improvements  as  made  in  good 
faith  on  the  ground  that  he  supposed  the 
premises  were  vacant)  ;  Dawson  v.  Orow,  29 
W.  Va.  333,  1  S.  E.  564  (holding  that  the 
validity  of  a  claim  is  tested  under  West 
Virginia  statute,  not  by  the  claimant's  belief, 
but  his  reason  therefor).  And  see  Nunn  v. 
Burger,  76  Oa.  705.  Compare,  however, 
Petit  V.  Flint,  etc.,  R.  Co.,  119  Mich.  492,  78 
N.  W.  554,  75  Am.  St.  Rep.  417. 

6.  Fish  V.  Blasser,  146  Ind.  186,  45  K  E. 
63;  Hilgenberg  v.  Northup,  134  Ind.  92,  33 
N.  E.  786;  Stark  v.  Starr,  22  Fed.  Cas.  No. 
13,307,  1  Sawy.  15. 

7.  See  supra,  X,  A,  1. 
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right  is  now  very  generally  controlled  by  statute.^  So  also  in  a  proper  case  the 
amount  paid  for  taxes  may  be  recouped  or  set  off  against  tlie  rental  value  of  the 
property.^  The  right  to  a  set-otf  or  counter-claim  for  improvements  as  against 
plaintiff's  right  to  recover  damages  or  mesne  profits  depends  of  course  upon  the 
rules  as  to  possession,  color  of  title,  and  good  faith  which  have  already  been 
considered.^*^ 

2.  Extent  of  Set-Off.  The  general  rule  in  the  absence  of  a  statute  providing 
otherwise  is  that  the  value  of  improvements  can  only  be  allowed  by  way  of  set-off 
and  in  mitigation  of  damages  and  that  if  the  value  of  the  improvements  exceed 
the  amount  due  plaintiff  by  way  of  mesne  profits,  and  damages,  defendant  is  not 
entitled  to  an  allowance  for  the  excess.^^  And  as  a  corollary  to  this  proposition 
it  may  be  stated  that  if  plaintiff  in  ejectment  does  not  demand  mesne  profits  and 
damages  in  his  declaration  or  proof,  defendant  cannot  introduce  proof  of  his 
improvements  upon  tlie  land  in  controversy.^^  By  express  statutory  provision  in 
some  jurisdictions  defendant  is  entitled  to  a  judgment  in  his  favor  for  the  excess.'^ 
The  right  of  set-off  is  generally  limited,  as  we  have  seen,  to  the  amount  which 
the  improvements  have  added  to  the  value  of  the  land.^* 

D.  Proceedings  to  Obtain  Allowance —  l.  Nature  and  Scope  of  Proceeding. 
The  statutory  right  to  claim  the  value  of  improvements  is  available  only  where 
the  party  proceeds  in  the  manner  whicii  the  statute  provides  and  brings  himself 
clearly  within  its  provisions.^^  The  claim  cannot  be  presented  or  heard  in  the 
action  of  ejectment  proper,  unless  there  is  statutory  authority  therefor  but  its 
determination  is  a  separate  and  distinct  proceeding,^^  although  the  judgment  in 
the  ejectment  case  cannot  be  carried  into  execution  until  the  proceeding  is  closed. 


8.  See  Nunnally  v.  Owens,  90  Ga.  220,  15 
S.  E.  765.  If  by  statute  a  particular  mode 
of  recovery  for  improvements  is  prescribed, 
exclusive  of  a  right  of  set-olf,  that  mode  must 
be  followed.    Duncan  v.  Jackson,  16  Fla.  338 

If  defendant  does  not  ask  that  improve- 
ments be  set  off  against  the  damages  the 
court  in  an  action  to  recover  lands  cannot 
set  them  off.  Carpentier  V:  Gardiner,  29 
Cal.  160. 

9.  Haight  v.  Pine,  10  N.  Y.  App.  Div.  470, 
42  N.  Y.  Suppl.  303 ;  Vaughn  v.  Vaughn,  100 
Tenn.  282,  45  S.  W.  677. 

10.  Love  V.  Shartzer,  31  Cal.  487;  Bay  v. 
Pope,  18  Cal.  694;  Seymour  v.  Cleveland,  9 
S.  D.  94,  68  N.  W.  171.  And  see  the  other 
cases  cited  supra,  X,  B. 

11.  Arkansas. — Pulaski  County  v.  State,  42 
Ark.  118;  West  v.  Williams,  15  Ark.  682. 

California. —  Yount  v.  Howell,  14  Cal. 
465. 

Georgia. —  Dudley  v.  Johnson,  102  Ga.  1,  29 
S.  E.  50. 

Kentucky. —  Taylor  v.  Bate,  4  Dana  (Ky.) 
198;  Pope  v.  Lemaster,  5  Litt.  (Ky.)  76; 
Samuels  v.  Simmons,  60  S.  W.  937,  22  Kv. 
L.  Rep.  1586. 

New  York.—  Wood  v.  Wood,  83  N.  Y.  575 ; 
Woodhull  V.  Rosenthal,  61  N.  Y.  382. 

North  Carolina. —  Merritt  v.  Scott,  81  N.  C. 
385. 

Pennsylvania. —  Putnam  v.  Tyler,  117  Pa. 
St.  570,  12  Atl.  43. 

Tennessee. —  McKinly  v.  Holliday,  10  Yerg. 
477. 

Washington. —  Sengfelder  v.  Hill,  21  Wash. 
371,  58  Pac.  250. 

Wisconsin. —  Davis  v.  Louk,  30  Wis.  308. 

[X,  C,  1] 


See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  506. 

12.  Ford  V.  Holton,  5  Cal.  319;  Learned  v. 
Corley,  43  Miss.  687. 

13.  Mills  V.  Geer,  111  Ga.  275,  36  S.  E. 
673,  52  L.  R.  A.  934;  Johnson  v.  Futch,  57 
Miss.  73;  Abbey  v.  Doe,  27  Miss.  320. 

14.  See  McCloy  v.  Arnett,  47  Ark.  445,  2 
S.  W.  71.   And  see  supra,  X,  A,  7. 

15.  Iowa. — Webster  v.  Stewart,  6  low'a  401. 
Missouri. —  Jasper  County  v.  Wadlow.  82 

Mo.  172;  McClannahan  v.  Smith,  76  Mo. 
428;  Henderson  v.  Langley,  76  Mo.  226. 

North  Carolina. —  Condry  p.  Cheshire,  8S 
N.  C.  375. 

Ohio. —  Lieby  v.  Ludlow,  4  Ohio  469. 

South  Carolina. —  Godfrey  V.  Fielding,  21 
S.  C.  313. 

Vermont.—  Ford  v.  Flint,  40  Vt.  382. 

See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  500. 

16.  Claussen  v.  Rayburn,  14  Iowa  136 ; 
Webster  P.  Stewart,  6  Iowa  401;  Vandeii 
Brooks  V.  Correon,  48  Mich.  283,  12  N.  W. 
206. 

17.  McClannahan  v.  Smith,  76  Mo.  428; 
Henderson  v.  Langley,  76  Mo.  226;  Ford  v. 
Flint,  40  Vt.  382. 

18.  Henderson  v.  Langley,  76  Mo.  226; 
Koch  v.  Hawkins,  40  Mo.  App.  680 ;  Buchanan 
V.  Dorsey,  11  Nebr.  373,  9  N.  W.  546;  Patter- 
son V.  Prather,  11  Ohio  35;  Ford  v.  Flint,  40 
Vt.  382. 

19.  Patterson  v.  Prather,  11  Ohio  35. 

A  provision  that  the  court  "  may  "  suspend 
execution  is  mandatory,  and  if  application  is 
regularly  made  within  the  proper  time  the 
court  cannot  deny  to  defendant  the  benefit 
of  the  statute.  Johnston  v.  Pate,  95  N.  G. 
68. 
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The  tiling  of  the  claim  is  a  matter  of  absolute  right  and  cannot  be  denied  by  the 
court  where  the  application  is  properly  made.^^ 

2.  Time  For  Instituting  Proceeding.  In  most  of  the  states  proceedings  to 
recover  for  the  value  of  improvements  can  be  instituted  only  after  a  judgment  is 
rendered  in  favor  of  plaintiff  in  the  action  of  ejectment,^^  and  before  the  judg- 
ment is  carried  into  execution.^^  If  an  appeal  is  taken  from  the  judgment  in 
ejectment  the  application  may  be  made  at  the  first  term  after  the  judgment  is 
affirmed  or  the  case  remanded  to  the  lower  court.^^  In  other  states  the  claim  must 
be  made  before  trial,^^  or  before  the  end  of  the  term  in  which  the  judgment  in 
ejectment  is  rendered.^^  In  Wisconsin  the  application  must  be  not  only  made  but 
determined  before  the  rendition  of  judgment  in  an  action  of  ejectment  and  only 
one  judgment  rendered  in  the  case.^*^ 

3.  Notice  of  Application.  In  some  of  the  states  statutes  expressly  require  that 
a  notice  of  the  application  shall  be  tiled  or  served  upon  the  adverse  party.^^ 
Notice  is  always  necessary  where  the  application  is  made  at  a  term  subsequent  to 
that  in  which  the  judgment  in  ejectment  is  rendered  and  the  adverse  party  is  not 
in  conrt.'^^ 

4.  Record  of  Application.  Where  the  statute  requires  a  journal  entry  of  the 
application  to  be  made,  if  the  record  fails  to  show  such  entry  the  proceedings  are 
without  jurisdiction  and  void  unless  a  waiver  of  jurisdiction  is  established.^^ 


20.  Hazen  i\  Rounsaville,  35  Kan,  405,  11 
Pac.  150;  GTaige  v.  Ladd,  5  Vt.  266. 

21.  F/or/rfa.— Asia  f.  Hiser,  22  Fla.  378. 
Indiana. —  Wernke  v.  Hazen,  32  Ind.  431. 
Iowa. —  Walton  v.  Gray,  29  Iowa  440. 
Missouri. —  Jasper  County  v.  Wadlow,  82 

Mo.  172;  McClannahan  v.  Smith,  76  Mo.  428; 
Henderson  v.  Langley,  76  Mo.  226. 

Nebraska. —  Buchanan  v.  Dorsey,  11  Nebr. 
373,  9  N.  W.  546. 

North  Carolina. —  Condry  v.  Cheshire,  88 
N.  C.  375. 

See  17  Cent.  Dig.  tit.  "Ejectment,"  §  518. 

"After  final  judgment "  refers  to  the  deter- 
mination of  the  rights  of  the  parties  and 
not  to  entry  of  the  judgment  in  the  clerk's 
office.    Godfrey  v.  Fielding,  21  S.  C.  313. 

22.  Malone  r.  Stretch,  69  Mo.  25 ;  Boyer  v. 
Garner,  116  N.  C.  125,  21  S.  E.  180.'  See 
also  Koch  V.  Hawkins,  40  Mo.  App.  680. 

The  judgment  is  executed  within  the  mean- 
ing of  the  statute  whenever  plaintiff  is  placed 
in  possession,  notwithstanding  the  judgment 
for  damages  received  in  the  action  is  not 
satisfied.  Boyer  v.  Garner,  116  N.  C.  125, 
21  S.  E.  180. 

A  purchaser  pendente  lite  from  defendant 
in  an  action  of  ejectment  is  bound  by  the 
judgment  and  must  make  his  claim  for  im- 
provements before  the  Avrit  of  possession  is 
issued.    Blanchard  v.  Ware,  43  Iowa  530. 

23.  Montag  v.  Lynn,  25  111.  154;  Burling- 
ton, etc.,  R.  Co.  V.  bobson,  17  Nebr.  450,  455, 
23  N.  W.  353,  511.  See  also  Page  v.  Davis, 
26  Nebr.  670,  42  N.  W.  875. 

In  South  Carolina  the  requirement  of  the 
statute  that  the  application  must  be  filed 
within  forty-eight  hours  after  rendition  of 
judgment  refers  to  the  judgment  in  the  lower 
court  and  applies  notwithstanding  the  judg- 
ment is  appealed  from.  Garrison  v.  Dough- 
erty, 18  S.  C.  486. 

24.  Rawson  v.  Parsons,  6  Mich.  401. 
Where  a  new  trial  is  granted  the  claim  can- 


not lie  filed  for  the  first  time  on  the  second 
trial.  Vanden  Brooks  v.  Correon,  48  Mich. 
283,  12  N.  W.  206. 

Permitting  the  application  to  be  filed  nunc 
pro  tunc  is  not  error,  where  the  record  fails 
to  show  whether  an  application  had  been 
previously  filed,  and  plaintiff  does  not  claim 
that  he  will  be  prejudiced  thereby  or  ask 
for  a  continuance.  Brooks  v.  Fairchild, 
Mich.  231. 

Where  the  application  is  insufficient  in  form 

but  is  made  at  the  proper  time  it  may  be 
thereafter  amended  to  conform  to  the  re- 
quirements of  the  statute.  Baldwin  v.  Cul- 
len,  51  Mich.  33,  16  N.  W.  191. 

In  New  Hampshire  the  statute  provides 
that  defendant  may  file  with  his  plea  in  the 
action  of  ejectment  a  "  brief  statement "  set- 
ting up  his  claim  for  improvements.  Cor- 
bett  V.  Norcross,  20  N.  H.  366,  holding,  hov/- 
ever,  that  it  is  within  the  discretion  of  the 
court  to  permit  it  to  be  filed  later  upon  pay- 
ment of  all  costs  occasioned  by  the  delay. 

25.  Klever  v.  Seawall,  65  Fed.  373,  12 
CCA.  653,  decided  under  the  laws  of  Ohio. 

26.  Hills  V.  Laporte,  40  Wis.  113;  Scott  IK 
Reese,  38  Wis.  636.  See  also  Thomas  v. 
Rewey,  36  Wis.  328. 

Where  the  trial  is  by  the  court  without  a 
jury  an  issue  on  the  question  of  improve- 
ments must  be  made  up  after  the  court'.^ 
findings  of  fact  on  the  question  of  title  and 
before  the  entry  of  final  judgment.  Fowler 
V.  Schafer,  69  Wis.  23,  32  N.  W.  292. 

27.  Porter  v.  Doe,  10  Ark.  186. 

28.  Vanden  Brooks  v.  Correon,  48  Mich.. 
283,  12  N.  W.  206. 

29.  Smith  v.  Hornback,  1  Litt.  (Ky.)  272; 
Koch  V.  Hawkins,  40  Mo.  App.  680. 

If  plaintiff  in  ejectment  is  a  non-resident 
notice  may  be  given  by  publication.  Koch 
V.  Hawkins,  40  Mo.  App.  680. 

30.  Hentig  v.  Redden,  38  Kan.  496,  16  Pac. 
820. 

[X,  D,  4] 


:234    [15  Cyc] 


EJECTMENT 


And  where  plaintiff  files  an  application  for  an  assessment  of  the  value  of 
the  premises  without  the  improvements,  this  also  is  an  essential  part  of  the 
record.^^ 

5.  Notice  of  Assessment.  After  defendant  in  an  action  of  ejectment  has  pro- 
cured the  drawing  of  a  jury  or  the  appointment  of  commissioners  to  assess  the 
value  of  improvements,  a  formal  notice  of  the  time  and  place  for  making  the 
assessment  must  be  given  to  the  adverse  j^artj  or  his  attorney and  tlie  failure  to 
give  such  notice  is  sufficient  ground  for  quashing  the  return  of  the  commission- 
ers,^^ or  reversing  the  judgment  of  the  court  entered  thereon.^^  If,  however,  the 
party  appears  and  participates  in  the  proceedings  without  objection  he  waives 
the  right  to  object  to  want  of  notice  or  its  sufficiency.^^ 

6.  Scope  of  Inquiry  on  Assessment.  In  a  proceeding  to  assess  the  value  of 
improvements  the  scope  of  the  inquiry  is  limited  to  the  question  of  improvements 
and  the  question  of  title  cannot  be  i^elitigated.^^ 

7.  Bond  to  Pay  For  Improvements.  Where  a  suit  brought  for  the  value  of 
improvements  to  which  a  defeated  defendant  in  ejectment  is  entitled  does  not 
come  within  the  provisions  of  the  occupying  claimant  laws,  it  is  improper  to 
compel  complainant  to  accept  bonds  for  the  payment  of  the  amount  recovered 
according  to  the  provisions  of  the  act."' 

8.  Pleadings.^^  If  an  allowance  for  improvements  is  sought  by  way  of  set-off 
or  counter-claim,  in  an  action  of  ejectment  or  in  an  action  of  trespass  for  mesne 
profits,  the  right  must  be  asserted  by  proper  averments  in  the  answer.^^  The  value 
of  the  improvements  must  be  stated,^^  and  it  must  also  be  shown  that  they  are 
permanent,*^  and  improve  the  condition  of  the  property ;  and  that  they  were 
made  by  the  claimant  or  those  under  whom  he  claims  while  holding  under  color 
of  title  adversely  to  the  claim  of  plaintiff  and  in  good  faith,  if  this  is  required  by 
statute.^^  If  in  an  action  to  recover  rents  and  profits  defendant  sets  up  a  claim 
for  improvements  and  also  a  defense  inconsistent  therewith  he  will  be  required  to 


31.  Eawson  i\  Parsons,  6  Mich.  401. 

32.  Bauder  v.  Bryan,  20  Kan.  367 ;  Bell  i'. 
Barnet,  7  J.  J.  Marsh.  (Ky.)  379;  Bodley  r. 
Craig,  1  Bibb  ( Ky. )  1 ;  Patterson  v.  Prather, 
11  Ohio  35. 

A  notice  in  writing  is  necessary.  Bauder  v. 
Bryan,  20  Kan.  367. 

Notice  to  the  attorney  of  record  is  sufficient. 
North     Moore,  8  Kan.  143. 

Notice  to  an  agent  of  the  adverse  party  is 
sufficient  (Fowler  v.  Halbert,  4  Bibb  (Ky.) 
52),  provided  that  at  the  time  of  the  notice 
he  is  a  duly  authorized  agent  for  the  manage 
ment  of  the  property  (Bell  v.  Barnet,  7  J.  J. 
Marsh.  (Ky.)  379). 

The  fact  that  the  adverse  party  has  knowl- 
edge of  the  meeting  of  the  commissioners  will 
not  cure  the  failure  to  give  a  formal  notice. 
Bauder  v.  Bryan,  20  Kan.  367. 

Where  notice  is  not  expressly  required  by 
statute  the  court  has  power  to  order  that  it 
shall  be  given.  Patterson  v.  Prather,  11  Ohio 
35. 

33.  Bell  V.  Barnet,  7  J.  J.  Marsh.  (Ky.) 
-379 

3*4.  Bodley  i;.  Craig,  1  Bibb  (Ky.)  1. 

35.  North  v.  Moore,  8  Kan.  143. 

36.  Brown  v.  Baldwin,  121  Mo.  106,  25 
cS.  W.  858. 

37.  Clay  v.  Miller,  2  Litt.  (Ky.)  279. 

38.  Pleading  generally  see  Pleading. 

39.  Moss  V.  Shear,  25  Cal.  38,  85  Am.  Dec. 
S4. 
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Under  a  plea  of  not  guilty  in  trespass  for 
mesne  profits  evidence  that  defendant  made 
valuable  improvements  is  not  admissible. 
Myers  v.  Sanders,  8  Dana,  (Ky.)  65. 

A  right  given  by  statute  to  a  defendant  in 
ejectment  to  file  with  his  plea  a  brief  state- 
ment claiming  betterments  is  not  in  conflict 
with  another  statute  providing  that  no  spe- 
cial plea  shall  ever  be  required  in  any  civil 
action  except  the  plea  of  title  to  real  estate 
before  justices  of  the  peace.  Corbett  v.  Nor- 
cross,  20  N.  H.  366. 

40.  Moore  v.  Carey,  116  Ga.  28,  42  S.  E. 
258;  Clewis  v.  Hartman,  71  Ga.  810;  Wythe 
V.  Myers,  30  Fed.  Cas.  No.  18,119,  3  Sawy. 
595 

41.  Clewis  r.  Hartman,  71  Ga.  810;  Neff 
V.  Pennoyer,  17  Fed.  Cas.  No.  10,085,  3  Sawv. 
495. 

42.  Clewis  v.  Hartman,  71  Ga.  810;  Neff 
V.  Pennoyer,  17  Fed.  Cas.  No,  10,085,  3  Sawv. 
495;  Wythe  v.  Myers,  30  Fed.  Cas.  No.  18,119, 
3  Sawy.  595. 

43.  Fitch  V.  Cornell,  9  Fed.  Cas.  No.  4,834, 
1  Sawy.  156;  NefT  v.  Pennoyer,  17  Fed.  Cas. 
No.  10,085,  3  Sawy.  495. 

Amendment. —  It  has  been  held  that  where 
the  answer  sets  up  a  claim  for  improvements, 
the  same  may  be  amended  so  as  to  show 
that  at  the  time  of  erecting  the  improve- 
ments defendant  believed  his  title  to  be  good 
in  fee.  McKnight  v.  Cooper,  27  S.  C.  92,  2 
S.  E.  842. 
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elect  between  the  two  defenses.''^  But  in  an  action  to  recover  land  an  order  sus- 
taining a  demurrer  to  a  cross  petition  for  not  stating  facts  constituting  a  defense 
will  not  preclude  the  court,  after  verdict  for  plaintiff,  from  treating  the  cross  peti- 
tion as  properly  in  the  case  so  as  to  award  compensation  to  defendants  for  improve- 
ments.'*^ If  an  action  is  brought  to  recover  for  improvements,  substantially  the 
same  allegations  are  required  as  in  an  answer  claiming  an  allowance  therefor  by 
way  of  set-off  or  counter-claim.'"' 

9.  Evidence^'  —  a.  Burden  of  Proof.  In  order  to  successfully  assert  the  right 
as  an  occupying  claimant  the  party  must  bring  himself  within  the  statutory 
provisions  applicable  thereto.  In  the  absence  of  such  showing  he  will  be  regarded 
as  a  trespasser  without  any  right  to  recover  for  improvements.^^  The  burden  of 
proof  is  also  on  the  claimant  to  show  the  value  of  the  improvements,  and  the 
land  without  the  improvements,^^  and  that  they  were  beneficial. 

b.  Admissibility.  One  who  has  occupied  land  beyond  the  limits  described  by 
his  deed  may  show  on  the  question  of  compensation  for  his  improvements  that 
it  was  the  intention  of  the  parties  to  convey  such  land  and  that  it  was  omitted 
from  the  deed  by  mistake.^^  Where  a  suggestion  for  adverse  possession  for  three 
years  is  made  under  the  Alabama  code  by  defendant  in  ejectment  he  may  intro- 
duce evidence  relating  to  permanent  improvements  made  by  him  or  those  whose 
estate  he  has  and  having  reference  to  the  enhanced  value  by  reason  thereof.^'' 
Evidence  of  the  value  of  improvements  is  admissible  where  defendant  sets  up  as 
an  equitable  defense  that  his  grantor,  plaintiff,  and  himself  all  believed  that  the 
grantor  held  the  legal  title  in  trust  for  plaintiff,  that  the  purchase-money  was  paid 
to  the  latter,  and  that  defendant  entered  and  made  improvements  with  his  con- 
■sent.^  So  a  lease  made  by  the  predecessor  of  defendant  may  be  admitted  in  evi- 
dence to  show  an  improvement  made  and  knowm  to  plaintiff  before  he  purchased.^^ 
The  extent  of  improvements  made  by  a  defendant  may  also  be  shown  by  him  in 
rebuttal  of  plaintiffs  evidence  on  the  same  subject.^^  On  the  question  of  the 
amount  which  improvements  have  added  to  the  value  of  the  land,  evidence  is 
admissible  of  the  value  of  the  land  with  the  improvements  and  without  them  and 
of  all  facts  tending  to  prove  what  its  value  would  have  been  if  the  improvements 
had  not  been  made.^*'  And  a  void  tax  deed  under  which  defendant's  grantor 
claimed  to  hold  the  land  may  be  admitted  in  evidence,  being  the  only  evidence  of 
the  payment  of  taxes  for  which  an  allowance  is  claimed.^*  Again  one  sued  for 
improvements  may  show  by  the  record  in  a  previous  action  in  ejectment  between 
the  parties  that  there  was  fraud  in  connection  with  plaintiffs  chain  of  title  to 
which  he  was  a  party .-^    Evidence  as  to  the  costs  of  improvements  is  not  admissi- 


44.  Hairston  r.  Dobbs,  80  Ala.  589,  2  So. 
147. 

45.  Preston  v.  Brown,  35  Ohio  St.  18. 

46.  Thu3,  if  the  statute  makes  it  a  requisite 
of  the  right  to  recover  for  improvements  that 
the  claimant  at  the  time  of  making  them  be- 
lieved his  title  to  be  good  in  fee,  this  fact 
must  be  alleged,  and  an  allegation  that  at  the 
time  the  claimant  made  improvements  he 
believed  himself  to  be  the  owner  in  fee  is 
insufficient.  Tumblestone  v.  Rumph,  43  S.  C. 
275,  21  S.  E.  84. 

Form  of  complaint  in  action  for  recovery  of 
improvements  see  Lumb  f.  Pincknev,  21  S.  C. 
471. 

Place  of  filing  declarations. —  When  judg- 
ment against  defendants  in  ejectment  be- 
comes final  in  the  county  court,  their  decla- 
ration for  betterments  must  be  filed  in  that 
court;  but  it  has  been  decided  that  if  the 
ejectment  cause  passes  to  the  supreme  court, 
the  better  practice  is  to  await  the  decision 


of  that  court  before  filing  the  declaration. 
Rutland  R.  Co.  v.  Chaffee,  72  Vt.  404,  48  Atl. 
700. 

47.  Evidence  generally  see  Evidence. 

48.  Province  r.  Lovi,  4  Okla.  672,  47  Pac. 
476. 

49.  Kerr  v.  Nicholas,  88  Ala.  346,  6  So. 
698. 

50.  Bacon  v.  Thornton,  16  Utah  138,  15 
Pac.  153. 

51.  Lamar  v.  Minter,  13  Ala.  31. 

52.  Barrett  i\  Kelly,  131  Ala.  378,  30  So. 
824. 

53.  Daniel  v.  Grumpier,  75  N.  C.  184. 

54.  Maus  i".  Montgomery,  15  Serg.  &  R. 
(Pa.)  221. 

55.  Morris  r.  Travis,  7  Serg.  &  R.  (Pa.) 
220. 

56.  Pacquette  v.  Pickness,  19  Wis.  219. 

57.  Wise  r.  Newatney,  26  Nebr.  88,  42 
N.  W.  339. 

58.  Thompson  r.  Oilman,  17  Vt.  109. 
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ble,  since  the  question  is  what  the  improvements  are  worth.-'^  Nor  can  the  value 
of  improvements  be  shov^^n  if  the  claim  therefor  is  not  tiled  as  required  by  stat- 
ute.^ One  against  v^^hom  an  action  for  mesne  profits  is  brought  and  judgment 
obtained  on  demurrer  after  a  recovery  in  ejectment  cannot  show  in  mitigation  of 
damages,  on  plaintiff's  executing  his  writ  of  inquiry,  a  subsequent  judgment  in 
ejectment  in  his  favor  against  plaintiff,  the  record  not  showing  the  date  of  the 
demise  or  that  his  title  had  commenced  before  plaintiff's  cause  of  action.^^  So  an 
offer  to  prove  in  a  general  Avay,  after  the  close  of  the  evidence  and  the  case  has 
been  partially  argued,  that  defendant  made  improvements  equal  to  if  not  exceed- 
ing in  value  the  amount  of  mesne  profits  proved  has  been  held  properly  denied 
in  the  absence  of  specific  proof  of  what  the  improvements  consisted  and  iXv.. 
value  of  each  item  thereof.^^ 

e.  Weight  and  Suflficieney.  Evidence  in  support  of  a  defendant's  plea  for 
improvements,  in  an  action  of  ejectment,  is  insufhcient  to  warrant  a  submission  to 
the  jury  where  it  fails  to  show  the  value  of  the  improvements  at  the  time  of  th'3 
trial  or  the  enhanced  value  of  the  land  by  reason  thereof  or  the  value  of  the  land 
without  them.^^  And  if  color  of  title  in  the  claimant  is,  by  statute,  made  essential 
to  a  recovery  for  improvements,  the  question  of  the  value  of  the  improvement- 
should  not  be  submitted  to  the  jury  in  the  absence  of  any  showing  or  color  <  : 
title.*'^  The  mere  fact  that  the  claimant  for  improvements  had  notice  of  a  claitsi 
to  the  land  which  was  successfully  asserted  is  not  conclusive'  of  bad  faith  on  his 
part  in  making  the  improvements  ;  he  may  show  that  notwithstanding  such  notice 
he  made  his  improvements  in  the  honest  belief  that  the  land  was  his  own.*'' 
Where  improvements  are  made  by  one  while  in  possession  under  a  judgment  rerj- 
dered  in  a  former  action  in  ejectment  he  is  not  entitled  to  compensation  therefor 
in  the  absence  of  evidence  showing  whether  they  were  made  prior  to  or  subse- 
quent to  the  entry  of  such  judgment.^^ 

10.  Questions  For  Court  and  Jury.  The  question  whether  there  can  be  a 
recovery  under  a  statute  giving  a  right  of  recovery  for  improvements  can  only  ])e 
determined  on  trial  before  the  jury.*^''  Permanency  of  the  improvements,®^  their 
value,®^  and  the  good  iaith  of  the  claimant  in  making  them™  are  questions  for 
the  jury.  The  question  whether  one  has  a  clear  record  title  without  notice  of  a 
paramount  title  so  as  to  be  entitled  to  compensation  for  improvements  is  one  for 
the  court.'^^ 

11.  Issues  and  Instructions.  Where  a  defendant  in  an  action  to  recover  land 
pleads  a  contract  by  parol  and  plaintiff  denies  any  agreement,  the  only  issue  i« 
the  amount  of  the  purchase-money  paid  by  defendant  and  the  value  of  rents, 
profits,  and  betterments.''^  If  tiie  issue  submitted  in  substance  ^nd  effect 
embraces  tlie  issue  as  to  how  mucli  the  value  of  the  land  has  been  enhanced  by 


59.  Welles  ^.  Newsom,  76  Iowa  81,  40  N.  W. 
105. 

60.  Newaygo  County  Mfg.  Co.  v.  Echtinaw, 
81  Mich.  416,  45  N.  W.  1010. 

61.  Buntin  v.  Duchane,  1  Blaekf.  (Ind.) 
255 

62.  McDowell  f.  Sutlive,  78  Ga.  142,  2 
S.  E.  937. 

63.  Western  Union  Beef  Co.  r.  Thurman, 
70  Fed.  960,  17  C.  C.  A.  542. 

Controlling  weight  should  be  given  to  the 
testimony  of  those  who  testified  in  reference 
to  the  location  of  the  improvements  in  pref- 
erence to  those  who  did  not  take  the  location 
into  consideration  and  to  the  testimony  of 
witnesses  who  spoke  of  the  enhancement  of 
value  of  the  land  in  preference  to  those  who 
spoke  of  the  value  of  the  improvements 
merely.  Fisher  v.  Edington,  85  Tenn.  23,  1 
S.  W.  499. 


64.  Welles  Newsom,  76  Iowa  81,  40  N.  W. 
105. 

65.  Harrison  r.  Castner,  11  Ohio  St.  339. 

66.  Gahre  v.  Berry,  82  Minn.  200,  84  N.  W. 
733. 

67.  Beckley  t.  Willard,  13  Vt.  533. 

68.  Parker  v.  Vinson,  11  S.  D.  381,  77  N.  W. 
1023;  Powell  v.  Davis,  19  Tex.  380;  Morton 
V.  Lewis,  16  U.  C.  C.  P.  485. 

69.  Carolina  Cent.  R.  Co.  v.  McCaskill,  98 
N.  C.  526,  4  S.  E.  468;  Powell  v.  Davis,  13 
Tex.  380;  Morton  r.  Lewis,  16  U.  C.  C.  P. 
485. 

70.  Seigneuret  v.  Fahey,  27  Minn.  60,  G 
N.  W.  403;  Powell  v.  Davis,  19  Tex.  380; 
Rutland  R.  Co.  v.  Chaffee,  72  Vt.  404,  48 
Atl.  700. 

71.  Ross  \\  Irving,  14  111.  171. 

72.  Fortesque  r.  Crawford,  105  N.  C.  29,  10 
S.  E.  910. 
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the  improvements  a  refusal  to  submit  the  latter  inquiry  is  not  error."^^  But  where 
the  only  issue  in  a  suit  to  recover  for  improvements  is  the  value  of  the  improve- 
ments made  by  plaintiff  in  good  faith,  an  instruction  submitting  a  question  of 
damages  to  the  jury  is  erroneous.'^^ 

12.  Verdict,  Findings,  and  Commissioners'  Reports  ^ — a.  In  General.  The  report 
of  commissioners  appointed  by  the  court  to  estimate  the  value  of  improvements 
after  judgment  has  been  reiidered  for  plaintilf  in  ejectment  is  not  conclusive.''^ 
Where  in  ejectment  the  trial  is  without  a  jury  the  decision  of  the  judge  as  to  the 
vahie  of  the  improvements  has  been  declared  to  be  in  the  nature  of  a  special 
verdict  which  must  be  filed  before  any  judgment  can  be  rendered.^^  If  defend- 
ant is  allowed  for  certain  improvements  in  equity  but  not  under  tlie  occupying 
claimant's  act  it  is  error  to  direct  that  plaintiff  should  give  bonds  for  such 
improvements  as  allowed  by  such  act,  and  not  direct  a  payment  in  money .'^^ 

b.  Confipmation,  Amendment,  and  Quashal.  The  court  will  not  refuse  to  con- 
firm the  report  of  commissioners  or  referees  as  to  the  value  of  the  improvements 
except  upon  satisfactory  evidence  that  the  estimate  therein  is  correct."^^  So  where 
an  assessment  is  made  in  defendant's  favor  for  improvements  it  will  be  presumed 
on  appeal  that  it  was  properly  and  legally  made  unless  the  record  shows  the 
contrary."^  And  a  finding  of  actual  knowledge  of  adverse  title  is  held  to  be 
justified  where  defendant  in  ejectment  possessed  the  means  of  knowledge.^  If, 
however,  the  evidence  does  not  show  the  value  of  improvements  to  be  in  excess 
of  the  rental  value,  a  verdict  assessing  them  in  excess  thereof  will  be  set  aside.^^ 
And  a  report  allowing  rents  for  a  longer  period  than  is  warranted  by  the  case 
may  be  corrected  by  the  court  as  to  the  excess  and  confirmed  as  to  tlie  balance.^^ 
The  court  may  also  extend  the  time  fixed  by  the  jury  in  action  of  ejectment  for 
the  payment  of  the  value  of  the  improvements.^^ 

13.  Judgment** — a.  In  General.  The  form,  sufficiency,  and  effect  of  the  judg- 
ment is  to  a  great  extent  dependent  upon  statutory  provisions.*^    Where  the  value 


73.  Carolina  Cent.  R.  Co.  v.  McCaskill,  98 
N.  C.  526,  4  S.  E.  468. 

74.  Marlow  v.  Liter,  87  Mo.  App.  584. 

75.  Haslett  v.  Grain,  85  111.  129. 

The  amount  awarded  will  not  be  set  aside 
unless  its  un justness  be  made  to  appear  by 
exceptions  taken  in  the  court  below.  Hart 
r.  Baylor,  Hard.  (Ky.)  597. 

Commissioner's  report  should  contain  a  sep- 
arate finding  as  to  the  value  of  each  species 
of  improvement  (Estill  v.  Willhite,  Hard. 
(Ky.)  528)  ;  explain  the  principles  by  whicli 
they  ascertained  the  amount  of  improvements 
made  before  notice  (Bodley  v.  Craig,  1  Bibb 
(Ky.)  1)  ;  and  where  two  occupants  join  in 
defense  in  ejectment  it  should  state  the  sep- 
arate value  of  the  respective  parcels  held 
by  each  (Payne  r.  Conner,  3  Bibb  (Ky.) 
180). 

That  the  report  made,  conformable  to  law, 
varies  from  the  order  of  the  court  which  was 
erroneous  is  no  ground  for  objection.  Fisher 
i\  Cockerill,  5  T.  B.  Mon.  (Ky.)  129. 

The  report  of  commissioners  is  prima  facie 
evidence  that  the  improvements  were  made 
on  the  land  in  controversy.  Fowler  v.  Hal- 
bert,  4  Bibb  (Ky.)  52. 

Objections  to  commissioners'  report  will  be 
considered  waived  where  the  party  was  pres- 
ent when  such  report  was  returned  and  made 
no  objection  thereto.  Patrick  v.  McClure,  1 
Bibb  (Ky.)  52. 

76.  Rawson  i.  Paisons,  6  Mich.  401. 


77.  Clay  v.  Miller,  2  Litt.  (Ky.)  279. 

78.  Carrol  v.  Moss,  4  Bibb  (Ky.)  395.  See 
also  Dunn  v.  Starkweather,  6  Iowa  466. 

A  mere  difference  of  opinion  between  the 
witnesses  and  the  commissioners  as  to  the 
valuation  is  not  a  sufficient  ground  for  quash- 
ing the  report.  White  v.  Ogden,  1  A.  K. 
Marsh.  (Ky.)  42. 

That  a  return  of  an  assessment  neither  as- 
sesses for  waste  nor  returns  that  there  was 
no  waste  is  no  ground  for  setting  it  aside,  as 
it  will  be  presumed  from  the  absence  of  any 
assessment  under  this  head  that  there  was  no 
waste.  Dunn  v.  Games,  8  Fed.  Cas.  No.  4,177, 
2  McLean  344. 

79.  Guild  V.  Kidd,  48  Mich.  307,  12  N.  W. 
158. 

80.  Kugel  t'.  Knuckles,  95  Mo.  App.  670, 
69  S.  W.  595. 

81.  Hollingsworth  xi.  Funkhouser,  85  Va. 
448,  8  S.  E.  592. 

82.  Smith  v.  Nowell,  2  Litt.  (Ky.)  165. 

83.  Pendleton  v.  Richey,  32  Pa.  St.  58. 

84.  Judgment  generally  see  Judgments. 

85.  Indicma. —  Hollingsworth  v.  Stumph, 
131  Ind.  546,  30  N.  E.  525,  holding  that 
under  Rev.  St.  1881,  §§  1074-1078,  a  judg- 
ment for  possession  and  damages  in  eject- 
ment is  independent  of  the  judgment  recov- 
erable by  an  occupant  under  the  occupying 
claimant  act,  and  that  the  latter  judgment 
does  not  merge  a  judgment  for  damages  in 
the  principal  action. 
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of  the  improvements  is  determined  by  commissioners  under  the  occupjin<^  claim- 
ant law  the  judgment  therefor  should  show  that  plaintiff  was  present  or  had 
notice  of  the'time  and  place  of  the  meeting  of  tlie  commissioners.*^^  And  judg- 
ment for  plaintiff  in  ejectment  should  not  be  entered,  where  an  issue  has  been 
raised  upon  a  claim  for  improvements  filed  by  defendant,  until  such  issue  has  been 
tried.^''  So  only  one  judgment  should  be  rendered  in  ejectment  determirnng  tli»j 
amount  assessed  in  defendant's  favor,  awarding  plaintiff  possession  of  the  land  oi. 
condition  of  his  paying  such  assessment  within  statutory  time,  and  barring  his 
right  to  recover  in  case  he  fails  to  pay.^^  To  sustain  a  peremptory  judgment 
against  one  for  improvements,  it  has  been  decided  that  the  recoi'd  should  show 
that  he  elected  to  pay  for  the  improvements  and  take  the  land.^*^ 

b.  Enforcement.  JSTeither  the  land  nor  the  improvements  can  be  sold  to  pay 
for  the  improvements,  under  a  statute  providing  that  if  plaintiff  fails  to  make 
payment  in  the  time  fixed  by  court  of  the  appraised  value  of  the  improvements, 
the  owner  thereof  may  pay  the  appraised  value  of  the  land  and  keep  both.^  So 
the  fact  that  a  successful  claimant  in  ejectment  has  lost  not  only  the  land  but  other 
property  by  an  execution  issued  on  a  judgment  for  improvements  is  no  ground 
for  compelling  a  surrender  by  plaintiff  in  execution  of  any  part  of  the  property 
acquired  thereby  ;  and  where  a  successful  claimant  surrenders  land  to  the  occu- 
pant and  gives  a  refunding  bond  under  the  occupying  claimant  act,  the  occupant 
must  pay  for  the  land  and  look  to  the  bond  unless  insolvency  is  alleged."^  It  has 
also  been  held  that  a  bond  is  necessary  to  supersede  execution  for  mesne  profits 
where  a  judgment  for  money  may  be  executed,  although  a  writ  of  error  be  prose- 
cuted, unless  plaintiff  in  error  gives  bond  in  double  the  amount  of  the  judgment  ;• 
that  in  an  action  to  enjoin  the  enforcement  of  a  judgment  for  plaintiff  in  eject- 
ment until  compensation  can  be  made  for  improvements  judgment  for  the  value 
of  the  improvements  cannot  be  entered  and  enforced ;  '-^^  that  the  execution  of  a. 
judgment  in  ejectment  will  not  be  enjoined  on  the  ground  that  the  judgment 
plaintiff  refuses  to  pay  for  permanent  valuable  improv^ements  made  b}^  defend- 
ant, where  they  were  made  after  commencement  of  the  ejectment  suit;^^  that  an 
occupant  may  in  some  cases  be  allowed  a  reasonable  time  in  which  to  remove  his 
improvements;^^  that  an  undertaking  for  rent  given  by  defendant  may  be 
amended  by  the  court  in  case  of  a  mutual  mistake  and  enforced  as  amended;^'' 
and  that  the  period  for  paying  for  improvements  begins  to  run  frotn  the  date  of 
final  judgment  under  a  statute  providing  that  plaintiff  shall,  within  one  year  from 
the  rendition  of  judgment,  pay  into  court  the  amount  of  the  improvements.^^ 


Io%m. —  Dungan  v.  Von  Puhl,  8  Iowa  263, 
holding  that  under  Code,  §§  1236-1238,  a  per- 
sonal judgment  for  the  value  of  the  im- 
provements cannot  be  rendered. 

Michigan. —  Guild  v.  Kidd,  48  Mich.  307, 
12  N.  W.  158,  holding  a  judgment  in  eject- 
ment sufficient  under  the  statute  where  it 
is  in  the  ordinary  form  providing  that  plain- 
tiff's default  to  pay  the  assessment  for  the 
improvements  shall  be  deemed  equivalent  to 
an  abandonment. 

Missouri. —  Stump  v.  Hornback,  94  Mo.  26, 
6  S.  W.  356,  holding  that  under  Rev.  St. 
§§  2262,  2263,  the  court  can  only  give  judg- 
ment that  the  occupant  shall  take  the  land 
;ind  pay  its  value,  where  plaintiff  elects  ta 
relinquish  the  land  and  recover  the  value 
Avithout  improvements. 

Ohio. —  Beardsley  v.  Chapman,  1  Ohio  St. 
118,  holding  that  a  defendant  under  the  oc- 
cupying claimant  act  may  be  entitled  to  a 
judgment  for  costs  but  not  for  any  balance 
due,  the  statute  containing  no  provision 
therefor. 


See  17  Cent.  Dig.  tit.  "  Ejectment,"  §  527. 

86.  Estill  V.  Willhite,  Hard.  (Ky.)  528. 

87.  Hills  v.  Laporte,  40  Wis.  113. 

88.  Scott  V.  Reese,  38  Wis.  636,  holding  that 
there  should  not  be  one  judgment  in  favor  of 
plaintiff  for  possession  and  another  in  favor  of 
defendant  for  the  value  of  the  improvements. 

89.  Cole  V.  Damron,  7  J.  J.  Marsh.  (Ky.) 
595. 

90.  Dungan  v.  Von  Puhl,  8  Iowa  263. 

91.  Belshe  v.  Barrett,  5  T.  B.  Mon.  (Ky.) 
590. 

92.  Webb  v.  Bowman,  3  J.  J.  Marsh.  (Kv.) 
70. 

93.  Lum  r.  Reed,  53  Miss.  71. 

94.  Russell  v.  Defrance,  39  Mo.  506. 

95.  Gaines  v.  Kennedy,  53  Miss.  103. 

96.  Maxwell  Land  Grant  Co.  v.  Santiste- 
van,  7  N.  M.  1,  32  Pac.  44. 

97.  Clute  V.  Knies,  102  N.  Y.  377,  7  N.  E. 
181,  holding  that  the  word  "plaintiff"  may 
be  changed  to  "  defendant." 

98.  Clark  v.  Green,  62  Mich.  355,  28  N.  W. 
894.  ■ 
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14.  Election  to  Take  Value  of  Premises.  A  plaintiff  wlio  has  recovered  in 
ejectment  and  under  the  occupying  claimant  law,  and  who  elects  to  receive  the 
assessed  value  of  tlie  land  without  improvements,  waives  all  errors  occurring- 
prior  to  such  election,^*-^  and  will  not  be  allowed  to  elect  a  second  time.^  The 
election  should  be  made  by  answer  and  before  trial  of  the  action  to  recover  for 
improvements  under  the  Missouri  statute.^  On  making  election  he  should 
tender  a  deed  with  a  covenant  of  warranty.^  And  where  plaintiff  so  elects  and 
the  court  orders  payment  to  be  made  in  instalments,  a  writ  of  possession  issued 
on  default  of  the  first  instalment  will  be  quashed  on  motion.^ 

16.  Effect  of  Failure  to  Pay  Amount  Awarded  For  Improvements.  A  failure 
on  the  part  of  plaintiff'  to  pay  within  a  certain  time  the  amount  assessed  for 
improvements  made  by  defendant  operates  under  the  statutes  of  some  jurisdic- 
tions as  an  extinguishment  of  the  former's  title  to  the  premises.^  Under  the 
statutes  of  another  jurisdiction,  where  neither  is  willing  to  compensate  the  other 
in  accordance  with  the  provisions  of  the  act,  a  sale  may  be  decreed  by  the  court 
on  the  motion  of  either  party  and  the  proceeds  distributed  in  such  proportion."' 

16.  Enforcement  of  Judgment  in  Ejectment  Restrained  to  Compel  Payment  For 
Improvements.  In  a  number  of  jurisdictions  payment  for  improvements  may  be 
enforced  by  enjoining  plaintiff  in  ejectment  from  taking  possession  until  such 
payment  has  been  made.' 

17.  CosTS.^  The  costs  of  the  commissioners  appointed  to  assess  the  value  of 
improvements  may  be  recovered,  in  a  suit  to  recover  for  improvements.^  And 
where  defendant  in  an  ejectment  bill  loses  the  land,  but  recovers  for  improve- 
ments, and  sales  of  a  portion  of  the  land  are  made  to  satisfy  a  decree  therefor,  the 
complainant  may  be  properly  charged  with  the  costs  of  such  sales.^*^ 

18.  Appeal  and  Error.^^  In  at  least  one  state  the  statutes  make  no  provision 
for  a  review  of  proceedings  to  recover  for  improvements.^^  And  in  another  it 
has  been  held  that  if  the  allowance  for  improvements  is  manifestly  too  great  the 
trial  court  may  and  should  set  the  verdict  aside  but  the  award  is  not  reviewable 
on  appeal. So  error  will  not  lie  from  a  ruling  of  the  trial  court  allowing  an 


99.  Price  v.  Allen,  39  Kan.  476,  18  Pac. 
609. 

1.  Miller  v.  Clark,  60  Mich.  162,  26  N.  W. 
872;  Rawson  v.  Parsons,  6  Mich.  401.  Com- 
pare Clay  V,  Miller,  2  Litt.  (Ky.)  279. 

2.  Cox  V.  McDivit,  125  Mo.  358,  28  S.  W. 
597. 

3.  Wilkins  r.  Huse,  15  Ohio  285,  holding 
that  the  deed  need  not  be  by  himself  pro- 
vided that  it  convey  title. 

If  there  are  several  successful  claimants 
they  should  unite  in  the  conveyance.  Moss 
V.  Carrol,  1  A.  K.  Marsh.  (Ky.)  381. 

4.  Gurshwa  r.  Infield,  1  Ohio  Dec.  (Re- 
print) 75,  1  West.  L.  J.  515. 

5.  Guild  V.  Kidd,  48  Mich.  307,  12  K  W. 
158;  Rawson  v.  Parsons,  6  Mich.  401;  Craig 
V.  Dunn,  47  Minn.  59,  49  N.  W.  396;  Neeves 
V.  Eron,  73  Wis.  542,  41  N.  W.  725.  Com- 
pare  Douglass  v.  Sharp,  64  Ark.  645,  44 
S.  W.  221. 

6.  Leighton  v.  Young,  52  Fed.  439,  3 
C.  C.  A.  176,  18  L.  R.  A.  266. 

7.  Russell  1-.  Defrance,  39  Mo.  506 ;  Marlow 
V.  Liter,  87  Mo.  App.  584;  Jackson  v.  Mun- 
son,  1  Johns.  (N.  Y.)  277.  And  see  Allen 
V.  Mansfield,  82  Mo.  688;  Hedgepeth  v.  Rose, 
95  N.  C.  41. 

Tenants  in  common  may  join  as  parties 
plaintiff  to  enjoin  the  enforcement  of  a  judg- 
ment in  ejectment,  until  compensation  be 


made  for  improvements  under  the  statute, 
although  they  were  not  all  made  defendants 
in  the  ejectment,  the  reason  for  this  being 
that  the  possession  of  one  tenant  in  common 
is  the  possession  of  all.  Russell  v.  Defrance, 
39  Mo.  506. 

A  railroad  company  may  be  enjoined  from 
occupying  the  land  involved,  although  a  judg- 
ment for  improvements  cannot  be  recovered 
against  it  because  of  the  fact  that  execution 
could  not  be  levied  on  the  right  of  wav. 
Rutland  R.  Co.  v.  Chaffee,  72  Vt.  404,  48 
Atl.  700. 

8.  Costs  generally  see  Costs. 

9.  Clay  V.  Miller,  2  Litt.  (Ky.)  279.  See 
also  Martin's  Case,  1  Ohio  156. 

10.  Fisher  v.  Edington,  85  Tenn.  23,  1 
S.  W.  499. 

11.  Appeal  generally  see  Appeal  and  Er- 
ror. 

12.  In  Vermont  a  declaration  for  improve- 
ments filed  in  an  action  of  ejectment  after  a 
final  judgment  in  the  cause  is  not  a  cause  or 
suit  within  the  statute  giving  the  right  or 
review  to  either  party  in  all  civil  actions 
tried  before  the  county  court,  and  neither 
party  is  entitled  to  a  review  of  the  proceed- 
ings had  thereon.  Allen  v.  Taylor,  26  Vt. 
599;  Gage  v.  Ladd,  6  Vt.  174. 

13.  Carolina  Cent.  R.  Co.  v.  McCaskill,  98- 
N.  C.  526,  4  S.  E.  468. 
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investigation  of  a  claim  for  improvements  to  a  defeated  occupant  where  the 
statute  entitles  him  thereto  on  mere  request.^^  And  in  no  event  has  the  reviewing 
court  power  to  order  a  reference  to  ascertain  the  value  of  rents  and  j^rolits  accruing 
during  the  pendency  of  the  proceedings  before  it,  as  it  is  limited  to  questions  of 
review.^^  Unless  the  contrary  be  made  to  appear  it  will  be  presumed  that  the 
appointment  by  the  trial  court  of  commissioners  to  value  improvements  was 
authorized  by  the  facts.^^  Where  a  judgment  for  defendant  in  ejectment  is 
reversed  because  not  supported  by  the  facts  found,  but  is  complicated  with 
valuations  demanded  by  the  parties,  judgment  will  not  be  entered  for  plaintiff 
but  the  cause  will  be  remitted  with  instructions  to  award  the  judgment  which 
should  have  been  given  under  the  finding,  saving,  however,  the  statutory  right  to 
proceed  for  new  trial.^^ 

XL  EQUITABLE  EJECTMENT.^^ 
A.  In  GeneraL    In  Pennsylvania  ejectment  is  an  equitable  action  and 
wherever  chancery  would  execute  a  trust  or  decree  a  conveyance  the  courts  of 
tliis  state  by  the  instrumentality  of  a  jury    may  direct  a  recovery  in  an  eject- 
ment and  are  governed  by  the  same  rules  as  a  court  of  chancery.^ 


14.  Hazen  v.  Rounsaville,  35  Kan.  405,  11 
Pac.  150. 

15.  Burlington,  etc.,  R.  Co.  v.  Dobson,  19 
Nebr.  451,  27  N.  W.  442. 

16.  Haslett  «?.  Grain,  85  111.  129  (holding 
that,  nothing  appearing  to  the  contrary,  it 
would  be  presumed  that  defendant's  title  was 
such  as  to  authorize  the  appointment)  ;  Fow- 
ler V.  Halbert,  4  Bibb  (Ky.)  52. 

17.  Yelverton  v.  Hilliard,  38  Mich.  355. 

18.  See  also,  generally.  Equity;  Specific 
Performance;  Trusts;  Vendor  and  Pur- 
chaser. 

An  act  in  regard  to  an  equitable  remedy  for 
ejectment  has  been  declared  unconstitutional 

in  so  far  as  it  undertakes  or  has  the  effect 
of  converting  the  remedy  at  law  into  an  ac- 
tion cognizable  in  equity.  Trustees  Internal 
Imp.  Fund  Co.  f.  Gleason,  39  Fla.  771,  23  So. 
639.  See  also  Hughes  v.  Hannah,  39  Fla. 
365,  22  So.  613. 

What  was  substantially  an  ejectment  bill 
was  dismissed  where  plaintiff  failed  to  estab- 
lish the  allegations  of  the  bill  and  the  proof 
failed  to  show  any  title  adverse  or  otherwise. 
Scott  V.  Taylor,  (Tenn.  Ch.  App.  1898)  46 
S.  W.  358.  Compare  Crane  v.  Conklin,  1  N.  J. 
Eq.  346,  22  Am.  Dec.  519. 

19.  The  court  are  the  judges,  whether 
plaintiff  is  entitled  to  relief,  and  of  the  ex- 
tent and  mode  of  the  relief;  the  jury  are 
merely  to  ascertain  the  facts.  Peebles  v. 
Reading,  8  Serg.  &  R.  (Pa.)  484.  See  Elbert 
i;.  O'Neil,  102  Pa.  St.  302,  305;  Hawthorn  f. 
Bronson,  16  Serg.  &  R.  (Pa.)  269,  278.  And 
compare  Dougan  v.  Blocher,  24  Pa.  St.  28. 

20.  Peebles  v.  Reading,  8  Serg.  &  R.  ( Pa. ) 
484.  See  also  Chamberlain  v.  Maynes,  180 
Pa.  St.  39,  36  Atl.  410;  Evans  v.  Maury,  112 
Pa.  St.  300,  3  Atl.  850;  Eberly  v.  Lehman, 
100  Pa.  St.  542,  545;  Church  v.  Ruland,  64 
Pa.  St.  432 ;  Rife  v.  Geyer,  59  Pa.  St.  393,  93 
Am.  Dec.  351;  Eckels  v.  Stewart,  53  Pa.  St. 
460;  Corson  v.  Mulvany,  49  Pa.  St.  88,  88 
Am.  Dec.  485;  Strimpfler  v.  Roberts,  18  Pa. 
St.  283,  57  Am.  Dec.  606;  Anderson  L. 
Diet.    In  Cope  v.  Smith,  8  Serg.  &  R.  (Pa.) 
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110,  115,  11  Am.  Dec.  582  [quoted  in  Martzell 
V.  Stauffer,  3  Penr.  &  W.  (Pa.)  398,  401], 
Tilghman,  C.  J,,  said :  "  In  Pennsylvania, 
the  court  hold  themselves  bound  to  admin- 
ister equity,  in  all  cases  where  the  forms  of 
law  do  not  restrain  them.  They  cannot  com- 
pel the  specific  performance  of  an  agreement, 
because  they  cannot  take  cognizance  of  a 
bill  in  equity.  But  they  come  as  near  it  as 
they  can.  In  the  action  of  ejectment,  for 
instance,  which  is  very  little  trammelled  by 
form,  they  consider  that  as  actually  don*^, 
which  a  court  of  equity  would  decree  to  be 
done.  They  will  permit  a  purchaser  of  land 
to  recover  it  from  the  seller,  when  he  has 
paid  all  the  purchase-money  according  to  the 
contract,  or  tendered  it  and  brings  it  into 
court." 

By  the  grant  of  equity  powers  to  the  courts 
of  common  pleas  this  remedy  was  not  taken 
away.  Corson  v.  Mulvany,  49  Pa.  St.  88, 
88  Am.  Dec.  485. 

Ejectment  on  an  equitable  title  is  in  sub- 
stance bill  for  specific  performance  and  is  gov- 
erned by  general  principles  of  equity.  Deitz- 
ler  V.  Mishler,  37  Pa.  St.  82.  See  also  Riel 
V.  Gannon,  161  Pa.  St.  289,  29  Atl.  55;  Car- 
malt  V.  Piatt,  7  Watts  (Pa.)  318;  Anderson 
L.  Diet. 

Specific  performance  of  a  contract  for  the 

sale  or  purchase  of  land  may  be  compelled 
by  ejectment  or  the  enforcement  of  a  trust 
in  regard  to  it.  Church  v.  Ruland,  64  Pa. 
St.  432;  Larison  v.  Burt,  4  Watts  &  S.  (Pa.) 
27;  Dickey  v.  McCullough,  2  Watts  &  S. 
(Pa.)  88;  Hawn  v.  Norris,  4  Binn.  (Pa.)  77. 
And  see  Carmalt  v.  Piatt,  7  Watts  (Pa.)  318; 
Mitchell  V.  De  Roche,  1  Yeates  (Pa.)  12. 
So  payment  of  the  purchase-money  due  under 
the  contract  may  be  thus  enforced.  Daubert 
V.  Pennsvlvania  R.  Co.,  155  Pa.  St.  178,  26 
Atl.  108;  Brown  i\  Divitt,  131  Pa.  St.  455, 
19  Atl.  80;  Eichelberger  v.  Gift,  104  Pa. 
St.  64.  Ejectment,  however,  to  compel  the 
specific  performance  of  an  entire  contract  will 
not  lie  against  the  occupant  of  a  single  room 
or  field.    Davidson  v.  Barclay,  63  Pa.  St. 
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B.  Grounds  and  Defenses.  In  equitable  ejectments  the  same  rule  and 
measure  of  justice  is  to  be  applied  wlietlier  the  proceeding  is  at  law  or  in  equity.^' 
To  authorize  a  verdict  equivalent  to  a  decree  of  specific  performance  the  equity 
of  the  case  should  be  clearly  with  plaintiff.^^  Defendant  may  in  such  an  action 
to  compel  the  payment  of  purchase-money  set  np  a  valid  defense  to  his  vendor's 
title.^^  But  a  claim  for  unliquidated  damao^es  cannot  be  urged  as  a  set-off  or  as 
an  equitable  defense.^*    Again  negligence    or  laches  or  remissness     may  affect 


406.  And  where  a  vendee  under  articles  of 
agreement  purchases  the  vendor's  remaining 
interest  in  the  land  at  a  sheriflF's  sale  pay- 
ment of  the  unpaid  purchase-money  cannot 
be  thus  enforced.  Garrard  v.  Lantz,  12  Pa. 
St.  186.  See  also  Thompson  v.  Adams,  5o 
Pa.  St.  479.  And  where  plaintiff  cannot  en- 
force a  specific  execution  of  his  contract 
against  defendant  he  cannot  recover  in  eject- 
ment. Vincent  v.  Huff,  4  Serg.  &  R.  (Pa.) 
298.  Nor  will  ejectment  lie  to  enforce  the  ex- 
ecution of  articles  of  agreement  on  the  part  of 
a  vendee  who  has  never  been  in  possession. 
Aberly  v.  Lehman,  100  Pa.  St.  542.  And  one 
Vho  has  delivered  a  deed  cannot  maintain 
ejectment  for  purchase-money  payable  in 
future.    Zentmyer  \j.  Mittower,  5  Pa.  St.  403. 

Ejectment  to  enforce  the  payment  of  inter- 
est lies  by  the  vendor  of  land,  under  articles 
of  agreement,  who  has  not  parted  with  his 
legal  title,  interest  being  a  part  of  the  prin- 
cipal. Moyer  v.  Garrett,  96  Pa.  St.  376. 
And  that  interest  was  not  overdue  may  be 
shown.    Davidson  v.  Barclay,  63  Pa.  St.  406. 

The  question  whether  plaintiff  has  a  com- 
plete legal  title  is  not  controlling  of  his  right 
to  maintain  ejectment  at  law  in  Pennsyl- 
vania. Henninger  v.  Boyer,  10  Pa.  Co.  Ct. 
506.  Compare  Thompson  v.  Adams,  55  Pa. 
St.  479-  But  a  vendor  who  has  parted  with 
the  legal  title  by  the  execution  and  delivery 
of  a  deed  cannot  maintain  ejectment  to  en- 
force the  payment  of  the  purchase-money. 
Wheeling,  etc.,  R.  Co.  v.  Gourlev,  99  Pa.  St. 
17a;  Garver  v.  McNulty,  39  Pa.  St.  473; 
Myers  v.  Myers,  25  Pa.  St.  100;  Megargel 
V.  Saul,  3  Whart.  (Pa.)  19;  Vaughan  v. 
Ledyard,  14  Phila.  (Pa.)  176. 

An  equitable  right  of  redemption  in  a  mort- 
gagor may  be  enforced  in  an  action  of  equi- 
table ejectment.  Mellon  v.  Lemmon,  111 
Pa.  St.  56,  2  Atl.  56. 

Mortgagee,  advancing  money  on  land  stand- 
ing in  the  husband's  name  with  the  consent 
of  the  wife  to  whom  it  actually  belonged, 
may  recover  as  against  the  wife's  heirs. 
Fretz  v.  Gilham,  16  Pa.  Co.  Ct.  586. 

Where  the  intention  to  make  the  land 
chargeable  with  money  is  clearly  manifest, 
ejectment  will  lie  to  compel  payment  from 
the  proceeds  of  the  land.  Galbraith  v.  Fen- 
ton,  3  Serg.  &  R.  (Pa.)  359. 

Wife  may  recover  land  which  is  her  sepa- 
rate estate,  even  though  possession  is  deliv- 
ered and  the  purchase-money  paid  under  an 
agreement  for  sale  not  acknowledged  in  due 
form  of  law,  and  repayment  by  her  of  the 
purchase-money  is  unnecessary.  Rumfelt  v. 
Clemens,  46  Pa.  St.  455.  See  Kirk  v.  Clark. 
59  Pa.  St.  479;  Glidden  v.  Strupler,  52  Pa. 
St.  400. 
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Ejectment  is  not  properly  brought  against 
an  administrator  to  compel  specific  perform- 
ance of  his  decedent's  contract,  it  being  de- 
clared that  the  interest  of  the  purchaser  is 
realty  and  represented  by  his  heir  and  not 
by  his  administrator.  Thompson  v.  Adams, 
55  Pa.  St.  479. 

Ejectment  does  not  lie  by  an  insolvent 
debtor,  after  assigning  his  estate,  and  after 
his  person  is  freed  from  arrests,  to  recover  of 
lands  invested  in  him  previous  to  his  dis- 
charge, his  debts  remaining  unpaid.  Willis 
r.  Row,  3  Yeates  (Pa.)  520. 

Payment  of  ground-rent  cannot  be  enforced 
by  ejectment  where  no  right  of  reentry  is 
reserved.  Kenege  v.  Elliot,  9  Watts  (Pa.) 
258. 

Performance  of  the  consideration  in  a  deed 

which  is  secured  by  a  bond  cannot  be  so 
enforced.  Krebs  v.  Stroub,  116  Pa.  St.  405, 
9  Atl.  469. 

21.  Sower  v.  Weaver,  78  Pa.  St.  443. 

If  ejectment  is  substituted  for  a  bill  in 
equity  to  enforce  a  land  contract  it  should  be 
determined  on  equitable  grounds.  Dwyer  v. 
Wright,  14  Pa.  Co.  Ct.  406. 

It  is  held  no  defense  to  an  action  of  eject- 
ment against  a  purchaser  under  a  contract 
for  the  sale  of  land,  which  is  void  under 
the  statute  of  frauds,  that  improvements  and 
expenditures  have  been  made  on  the  land  by 
him  on  the  faith  thereof,  with  the  knowl- 
edge of  the  owner  and  for  which  he  has  not 
been  indemnified.  Harden  v.  Hays,  9  Pa.  St. 
151. 

22.  Elbert  v.  O'Neil,  102  Pa.  St.  302. 

A  decree  to  enforce  an  equitable  ejectment 
is  a  matter  of  discretion  to  be  determined  by 
what  may  appear  equitable  under  all  the 
facts  and  circumstances.  Dwyer  v.  Wright, 
14  Pa.  Co.  Ct.  406. 

23.  Richardson  v.  Kuhn,  6  Watts  (Pa.) 
299. 

24.  Cornell  r.  Green,  10  Serg.  &  R.  (Pa.) 
14. 

25.  In  ejectment  by  one  who  has  been 
guilty  of  negligence  claiming  an  equitable 
title  under  an  agreement  not  recorded  against 
one  to  whom  a  sale  of  the  land  was  sub- 
sequently made  under  articles  of  agreement 
with  one  holding  the  legal  title,  and  in  pos 
session,  it  has  been  held  that  there  can  be  no 
recovery  against  such  subsequent  vendee  until 
he  has  been  reimbursed  the  money  which 
he  had  paid  before  receiving  notice.  Youst 
i\  Martin,  3  Serg.  &  R.  (Pa.)  423. 

26.  Strimpfler  v.  Roberts,  18  Pa.  St.  283,  57 
Am.  Dec.  606. 

Delay  and  remissness  in  making  inquiry  as 
to  the  true  foundation  of  a  party's  posses- 
sion and  right  to  expend  money  upon  im- 
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the  remedy  or  riglit  to  recover.  But  one  who  ]ias  gone  into  possession  under  a 
parol  contract  and  has  paid  tlie  purchase-money  is  declared  not  guilty  of  laches,, 
although  he  takes  no  steps  to  enforce  a  conveyance.^^ 

C.  Separate  Actions.  Separate  actions  for  each  tract  may  be  maintained  by 
an  owner  under  a  contract  for  the  sale  of  two  tracts  of  land  at  a  specified  sum 
per  acre.^^ 

D.  Tender  of  Conveyance  or  Purchase-Money.^^  The  terms  of  the  con- 
tract often  control  in  determining  whether  a  deed  should  be  tendered  ;^  and  it  is 
not  necessary  to  tender  a  deed  before  suit  brought  where  defendant  sets  up  an 
agreement  to  purchase.^^  Nevertheless  it  has  been  held  in  several  decisions  that 
when  plaintiff  relies  upon  an  equitable  title,  tender  of  money  due  must  precede 
the  action.^^    This  rule  is,  however,  subject  to  exception s,""^  and  has  also  been  to 


provements  is  a  ground  of  equity  and  may 
operate  to  obligate  the  negligent  party  to 
make  good  the  expenditures  which  have  bene- 
fited the  property,  even  though  it  may  not 
estop  the  party  entitled  thereto  to  recover 
the  land.  Davidson  v.  Barclay,  63  Pa.  St. 
406. 

27.  Richards  v.  Elwell,  48  Pa.  St.  361. 

28.  Roddy  v.  Harah,  62  Pa.  St.  129. 

29.  Tender  generally  see  Tender. 

30.  Dixon  v.  Oliver,  5  Watts  (Pa.)  509. 

As  to  distinction  between  executed  and  ex- 
ecutory contract  with  reference  to  tender  and 
performance  as  conditions  precedent  see  Wil- 
liams V.  Bentley,  27  Pa.  St.  294. 

31.  Devling  r.  Williamson,  9  Watts  (Pa.) 
311. 

Tender  of  deed  may  be  made  at  the  trial 
or  before  execution  on  the  judgment.  Hall 
V.  Holmes,  4  Pa.  St.  251.  A  tender  of  deed 
may  also  be  made  on  trial  where  plaintiff, 
the  vendor,  claims  a  conditional  verdict,  it 
not  being  necessary  to  tender  before  suit 
brought.  Markley  v.  Swartzlander,  8  Watts 
&  S.  (Pa.)  172. 

32.  Dwyer  v.  Knight,  162  Pa.  St.  405,  29 
Atl.  754;  Chahoon  v.  Hollenback,  16  Serg. 
&  R.  (Pa.)  425,  16  Am.  Dec.  587;  Gore  v. 
Kinney,  10  Watts  (Pa.)  139.  See  Dougan  v. 
Blocher,  24  Pa.  St.  28;  Vincent  v.  Huff,  4 
Serg.  &  R.  (Pa.)  298. 

Sufficiency  of  tender  of  balance  due  see 
Heft  i\  McGill,  3  Pa.  St.  256  (tender  of 
more  than  amount  due  before  action  brought, 
and  also  into  court  at  the  trial  sufficient)  : 
Inman  v.  Kutz,  10  Watts  (Pa.)  90  (tender 
of  amount  due  before  suit  brought  and  also 
by  bringing  into  court  on  trial  sufficient)  ; 
Minsker  v.  Morrison,  2  Yeates  (Pa.)  344 
(must  bring  money  into  court)  ;  Merrell  i". 
Merrell,  5  Kulp  (Pa.)  125  (tender  of  balance 
due  before  suit  brought  followed  by  payment 
into  court ) . 

The  distinction  has  been  settled  between 
the  case  of  an  ejectment  brought  on  a  legal 
title  and  on  an  equitable  title.  In  the  case 
of  a  legal  title  the  rule  is  that  plaintiff 
has  a  right  to  commence  his  action  before 
tendering  the  money  due  to  defendant  on  his 
equitable  claims.  But  in  the  case  of  an 
action  of  ejectment,  founded  on  an  equi- 
table title,  plaintiff  must  not  only  tender 
the  money  before  suit  brought,  but  he  must 
also  have  it  in  court  ready  to  be  paid  to 
defendant  in  case  of  a  verdict  for  plaintiff. 
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Gore  V.  Kinney,  10  Watts  (Pa.)  139.  See 
Thomas  v.  Wright,  9  Serg.  &  R.  (Pa.)  87. 

Where  possession  of  vendor  is  lawful,  as 
where  he  has  taken  possession  peaceably  after 
the  expiration  of  the  time  fixed  for  pay- 
ment under  the  articles  of  sale,  vendee  can- 
not maintain  ejectment  against  him  with- 
out proof  of  a  previous  tender  of  the  pur- 
chase-money, and  he  must  also  maintain  that 
tender  by  producing  the  money  in  court. 
Bell  V.  Clark,  111  Pa.  St.  92,  2  Atl.  80. 

33.  An  exception  to  the  rule,  that  tender 
of  the  money  due  must  generally  precede 
the  action,  exists  where  the  vendor  before 
payment  has  put  the  vendee  into  possession 
under  the  contract  and  induced  him  to  make 
valuable  improvements,  and  afterward  by 
collusion  or  unfair  practice  regains  the  pos- 
session. Eberly  y.  Lehman,  100  Pa.  St.  542. 
See  Harris  v.  Bell,  10  Serg.  &  R.  (Pa.)  39. 
There  may  also  be  an  exception  to  the  rule 
that  tender  or  previous  payment  of  the  pur- 
chase-money due  is  necessary  to  enable  plain- 
tiff to  recover  in  ejectment  founded  on  an 
equity  only,  as  where  specific  performance 
is  sought,  and  this  rule  applies  to  vendee  out 
of  possession  who  is  the  holder  of  a  merely 
equitable  title  and  to  his  assignee.  Orne 
V.  Kittanning  Coal  Co.,  114  Pa.  St.  172,  6 
Atl.  358. 

When  recovery  may  be  had  without  tender- 
ing or  paying  purchase-money  or  bringing  it 
into  court  see  Davidson  v.  Barclay,  63  Pa. 
St.  406;  Stewart  v.  Freeman,  22  Pa.  St. 
120;  Gore  Kinney,  10  Watts  (Pa.)  139; 
Gregg  V.  Patterson,  9  Watts  &  S.  (Pa.)  197; 
Stub  V.  Leis,  7  Watts  (Pa.)  43  (when  proof 
of  tender  immaterial)  ;  Gilbert  v.  Hoffman,  2 
Watts  (Pa.)  66,  26  Am.  Dec.  103. 

Where  one  is  guilty  of  fraud  in  the  pur- 
chase of  land  the  owner  need  not  tender  back 
the  amount  paid  by  such  purchaser  (Seylar 
V.  Carson,  69  Pa.  St.  81 ;  McCaskey  17.  Graff, 
23  Pa.  St.  321,  62  Am.  Dec.  336;  Smull  v. 
Jones,  1  Watts  &  S.  (Pa.)  128;  McKennan 
V.  Pry,  6  Watts  (Pa.)  137;  Gilbert  v.  Hoff- 
man, 2  Watts  (Pa.)  66,  26  Am.  Dec.  103; 
Riddle  v.  Murphy,  7  Serg.  &  R.  (Pa.)  230. 
See  also  Cleavinger  v.  Reimar,  3  Watts  &  S. 
(Pa.)  486),  or  the  value  of  his  improve- 
ments (Riddle  v.  Murphy,  7  Serg.  &  R. 
(Pa.)  230). 

Upon  tendering  repayment  of  purchase- 
money  recovery  may  be  had  in  ejectment  of 
land  obtained  by  the  misrepresentations  of  a 
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some  extent  qualified .^^  A  vendee  once  fairly  in  possession  of  land  under  articles 
of  purchase  but  ousted  by  illegal  means  is  also  entitled  to  recover  in  an  action  of 
ejectment  without  bringing  into  court  the  balance  of  purchase-money  due  upon 
tile  articles.^^  Again  a  plaintiff  may  be  entitled  to  a  conditional  judgment  for  the 
balance  of  purchase-money  due,  although  he  neither  made  a  demand  for  sucli 
balance  nor  tendered  a  deed  before  bringing  suit.^^ 

E.  Parties.^^  Trustees  or  cestuis  que  trustent  may  be  parties,^^  and  an  execu- 
tor of  a  vendor  is  entitled  to  be  substituted  plaintiff  in  equitable  ejectment  for  the 
purchase-price  brouglit  by  the  heirs  against  the  vendee.^^  And  in  an  action  for 
the  purchase-money  against  the  original  vendee,  the  owner  of  an  equitable  title 
who  claims  under  him  may  come  in  and  defend  notwithstanding  confession  of 
judgment  by  the  original  vendee,  who  is  out  of  possession  and  has  no  interest.'^'^ 
To  command  a  verdict  against  the  equity  of  the  purchaser  the  action  should  be 
against  him  or  someone  representing  his  title  and  be  brought  by  the  holder  of  the 
legal  title.'*^  And  all  persons  found  in  possession  of  the  land  described  in  the  writ 
have  been  held  defendants.^^ 

F.  PPOCess.'^^  Under  the  act  of  1851,  to  justify  a  judgment  against  a  defend- 
ant not  served,  it  must  alwaj^s  appear  that  the  action  is  one  of  the  class  for  which 
the  provisions  of  the  act  were  made,  and  that  the  course  prescribed  has  been 
strictly  pursued. 

G.  Evidence.^-"'  One  who  seeks  to  establish  title  under  a  parol  contract  must 
clearly  and  distinctly  prove  the  contract  with  all  its  terms  and  conditions.^^  In 


person  who  had  solicited  and  obtained  con- 
fidence from  the  owner.  Rankin  \).  Porter, 
7  Watts  (Pa.)  387. 

34.  Qualification  of  rule. —  At  least  only  a 
conditional  verdict  can  be  rendered,  as  a 
tender  of  balance  of  unpaid  purchase-money 
is  necessary  to  enable  the  party  owning  an 
equity  by  reason  of  such  balance  to  defend. 
Chadwick  v.  Felt,  35  Pa.  St.  305. 

35.  D' Arras  v.  Kevser,  26  Pa.  St.  249. 

36.  Lauer  v.  Lee,  42  Pa.  St.  165. 

37.  Parties  generally  see  Parties. 
Parties  in  ordinary  ejectment  suit  see  su- 

pra,  IV,  C. 

38.  Cable  v.  Cable,  146  Pa.  St.  451,  23  Atl. 
223;  Campbell  v.  Galbreath,  5  Watts  (Pa  ) 
423;  Ross  v.  McJunkin,  14  Serg.  &  R.  (Pa.) 
364. 

A  cestui  que  trust  may  maintain  the  action. 
Kennedy  v.  Furv,  1  Ball.  (Pa.)  72.  1  L.  ed. 
42. 

Trustees  of  property  of  minors  who  hold 
as  purchasers  under  sale  which  did  not  divest 
his  beneficial  interest  are  liable  in  eject- 
ment. Johns  r.  Tiers,  19  Wkly.  Notes  Cas. 
(Pa.)  13. 

Compensation  to  faithless  trustees  in  equi- 
table ejectment  to  enforce  a  trust  is  not  al- 
lowable. Fellows  V.  Loomis,  204  Pa.  St.  227, 
53  Atl.  999. 

39.  Bender  r.  Luckenbach,  162  Pa.  St.  18, 
29  Atl.  295,  296. 

40.  Price  v.  Howells,  3  L.  T.  N.  S.  (Pa.) 
41. 

41.  Thompson  v.  Adams,  55  Pa.  St.  479. 

A  creditor  of  the  holder  of  an  equitable  title 
cannot  appear  in  an  action  for  specific  per- 
formance, brought  by  the  holder  of  the  legal 
title,  so  as  to  protect  his  creditor's  lien. 
Phinneyi;.  Timmins,  1  C.  PI.  (Pa.)  2. 

Where  the  original  vendee  has  sold  his  in- 
terest and  is  out  of  possession  the  action 


should  be  against  those  in  possession,  or  if 
there  be  no  one  in  possession,  then  the  pro- 
ceedings should  be  under  the  act  of  April  14, 
1851.  Price  v.  Howells,  3  L.  T.  N.  S.  (Pa.) 
41. 

42.  Grant  v.  Barton,  2  L.  T.  N.  S.  (Pa.) 
197. 

43.  Process  generally  see  Process. 
Process  in  ordinary  ejectment  suit  see  su- 
pra, VIII,  F. 

44.  The  procedure  authorized  by  this  act 
is  entirely  out  of  the  course  of  the  common 
law,  and  the  judgment  allowed  is  a  departure 
from  common  right.  For  this  reason  it  must 
always  appear  not  only  that  the  ejectment  is 
one  of  the  class  for  which  the  provisions  were 
made,  but  that  the  course  prescribed  has  been 
strictly  followed.  Roberts  v.  Orr,  56  Pa.  St. 
176,  180,  holding  that  a  judgment  cannot  be 
entered  under  this  act  against  a  party  who 
has  had  no  service  of  the  writ  upon  him, 
where  there  is  no  description  of  the  premises 
in  the  rule  to  appear  and  plead,  nor  any 
mention  that  the  pending  action  was  eject- 
ment. 

As  to  notice  of  sale  under  such  act  see  Has- 
lett  V.  Foster,  46  Pa.  St.  471. 

45.  Evidence  generally  see  Evidence. 
Evidence  in  ordinary  ejectment  suit  see  su- 
pra, VII. 

46.  Greenlee  v.  Greenlee,  22  Pa.  St.  225. 
Plaintiff  should  be  held  to  strict  proof. 

Wetherill  v.  Wetherill,  1  Am.  L.  Reg.  (Pa.) 
637. 

Where  there  are  controverted  facts  it  is 

error  to  withdraw  the  case  from  the  jurv. 
Williams  v.  Bently,  29  Pa.  St.  272. 

Less  proof  is  required  on  the  part  of  the 
vendor  seeking  to  rescind  a  contract  for  the 
sale  of  land  than  on  the  part  of  a  vendoe 
seeking  specific  }>erformance.  Hawk  v.  Greens- 
weig,  2  Pa.  St.  295. 
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such  an  action  defendant  may  show  non-performance  of  the  contract/"^  It  has 
been  held  that  evidence  is  admissible  to  show  the  manner  in  which  defendant 
came  into  possession  ;  to  show  whose  money  paid  for  the  land  in  question  \  and 
to  show  that  defendant  had  damaged  the  property  by  bad  usage  after  entry  in  an 
action  to  enforce  payment  of  tlie  purchase- price.^^  But  evidence  is  not  admissible 
of  other  claims  arising  out  of  transactions  foreign  to  the  sale  of  the  lands  nor 
is  evidence  of  improvements  made  by  defendant.^-  The  value  of  the  land  may, 
however,  be  shown.^^ 

H.  Hearing"  or  Trial/'*  Ejectment  on  an  equitable  title  is  in  effect  a  bill  for 
specific  pei'formance,  and  the  same  rules  concerning  the  submission  of  questions 
of  fact  to  a  jury  and  the  right  of  the  chancellor  to  disregard  its  findings,  if  in 
his  opinion  the  evidence  is  insufficient  to  sustain  them,  are  applicable/^  So  it  is 
declared  that  the  jury  merely  ascertain  the  facts  and  the  court  judges  whether 
plaintiff  is  entitled  to  relief  and  determines  the  extent,  mode,  and  manner  of 
relief/^  And  it  is  decided  that  a  plaintiff  in  ejectment  will  not  be  granted  a  new 
trial,  where  it  appears  that  the  contract  was  such  that  a  court  of  equity  would 
not  enforce  \iP 

I.  Conditional  Verdict''^  or  Judg-ment.  A  conditional  verdict  may  in  some 
cases  be  entered  in  ejectment/*^    The  fact  that  by  reason  of  encumbrances  plain- 


47.  Driesbach  r.  Serf  ass,  126  Pa.  St.  32,  17 
Atl.  513,  3  L.  R.  A.  836. 

A  different  application  of  a  payment  with 
the  knowledge  and  consent  of  the  purchaser 
may  be  shown.  Lauer  x.  Lee^,  42  Pa.  St. 
165. 

Non-performance  by  the  purchaser  under 
whom  plaintiff  claims  may  be  shown.  Deitz- 
ler  V.  Mishler,  37  Pa.  St.  82. 

48.  Moody  v.  Fulmer,  3  Grant  (Pa.)  17, 
holding  that  a  deed  of  an  administrator  is 
admissible,  irrespective  of  the  legal  effect  of 
the  power  of  the  administrator  to  sell.  See 
also  Mulliken  v.  Graham,  72  Pa.  St.  484; 
Bratton  v.  Mitchell,  3  Pa.  St.  44. 

In  equitable  ejectment  against  a  person 
other  than  the  vendee  to  enforce  the  payment 
of  purchase-money  it  must  be  shown  by  plain- 
tiff that  such  person  entered  into  possession 
under  the  vendee.  Williams  v.  Irwin,  99  Pa. 
St.  37. 

49.  Beck  v.  Uhrich,  16  Pa.  St.  499,  so  hold- 
ing in  an  action  against  an  administrator  an<i 
his  grantee  to  recover  land  purchased  by  the 
former  party  with  trust  funds  and  partly  with 
his  own. 

Where  ejectment  is  brought  to  enforce  pay- 
ment of  certain  purchase -money  bonds,  the 

agreement  of  the  sale  of  the  lands  is  admissi- 
ble to  show  that  the  bonds  were  stipulated 
for  and  given  for  the  purchase-money. 
Eichelberger  v,  Gitt,  104  Pa.  St.  64. 

50.  Erwin  v.  Myers,  46  Pa.  St.  96. 

51.  Erwin  f.  Myers,  46  Pa.  St.  96. 

52.  Carmalt  v.  Piatt,  7  Watts  (Pa.)  318. 

53.  Evidence  of  the  value  of  the  land  is 
pertinent  to  the  issue  when  plaintiff  seeks  to 
compel  specific  performance.  Dauchy  v.  Pond, 
9  Watts  (Pa.)  49. 

54.  Trial  generally  see  Trial. 

Trial  in  ordinary  ejectment  suit  see  supra, 
VIII. 

55.  Reno  v.  Moss,  120  Pa.  St.  49,  13  Atl. 
716;  Brawdy  v.  Brawdy,  7  Pa.  St.  157.  Com- 
pare Hess  V.  Calender,  120  Pa.  St.  138,  13  Atl. 

[XI.  6] 


720  (as  to  submission  of  case  to  jury  where 
evidence  is  conflicting)  ;  Nicolls  v.  McDonald, 
101  Pa.  St.  514  (holding  that  the  court  must 
consider  and  weigh  the  facts  for  himself,  and 
if  such  a  case  is  not  made  out  as  would 
justify  a  chancellor  in  decreeing  a  convey- 
ance, he  should  give  the  jury  binding  instruc- 
tions to  that  effect)  ;  Ballentine  v.  White,  77 
Pa.  St.  20  (holding  that  the  judge  acts  as 
chancellor  with  the  assistance  of  the  jury  to 
determine  the  credibility  of  witnesses  and 
questions  of  fact  on  conflicting  evidence ) . 

56.  Peebles  v.  Reading,  8  Serg.  &  R.  (Pa.) 
484. 

57.  Galloway  v.  Home,  2  Del.  Co.  (Pa.) 
515. 

58.  Verdict  generally  see  Trial. 

Verdict  in  ordinary  ejectment  suit  see  su- 
pra, VIII,  C. 

59.  Riel  V.  Gannon,  161  Pa.  St.  289,  29  Atl. 
55;  Erwin  v.  Myers,  46  Pa.  St.  96;  Hauber- 
ger  V.  Root,  5  Pa.  St.  108;  Coolbaugh  r. 
Pierce,  8  Serg.  &  R.  (Pa.)  418. 

A  condition  annexed  to  a  verdict  is  in  the 
nature  of  an  injunction  to  stay  proceedings 
at  law.  Henry  v.  Raiman,  25  Pa.  St.  354,  64 
Am.  Dec.  703;  Harmar  v.  Holton,  25  Pa.  St. 
245. 

A  verdict  conditioned  on  plaintiff's  filing  a 
deed  within  a  certain  time  should  be  strictly 
complied  with.  Gordonier  v.  Billings,  77  Pa. 
St.  498. 

A  conditional  verdict  should  fix  the  time 

for  payment  of  the  money  (Thompson  v.  Mc- 
Kinley,  47  Pa.  St.  353),  which  should  be 
complied  with  (Waters  v.  Bates,  44  Pa.  St. 
473;  Waters  v.  Waters,  32  Pa.  St.  307),  al- 
though the  court  may  extend  the  time  (Con- 
nolly V.  Miller,  95  Pa.  St.  513). 

The  amount  to  be  paid  should  be  ascer- 
tained and  stated  on  the  record  before  the 
time  begins  to  run.  Harmar  v.  Holton,  25 
Pa.  St.  245. 

An  uncertainty  in  the  condition  will  not 
vitiate  the  judgment  as  the  court  may  reduce 
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tiff  could  not  make  a  clear  title  is  no  objection  to  his  recovery  of  a  conditional 
judgment,  where  the  defense  is  a  parol  contract  of  purchase  and  part  payment,  as 
it  may  be  provided  in  the  judgment  that  it  shall  not  be  enforced  until  plaintiff 
can  execute  and  lile  a  proper  deed.^  So  a  conditional  verdict  in  ejectment  may 
be  recovered,  where  suit  is  brought  on  the  legal  title  and  defendant  is  in  a  posi- 
tion to  set  up  an  equity  to  prevent  recovery  on  such  legal  title. 

J.  Relief  Awarded.  In  equitable  ejectment  the  verdict  should  be  so  modeled 
as  to  give  the  relief  which  a  court  of  equity  would  give  under  similar  circum- 
stances.^^ The  court  has  power  to  modify  the  condition  of  the  verdict  of  the 
jury  or  the  report  of  a  referee  in  order  more  effectually  to  do  equity.^  Where  a 
conditional  recovery  comprises  the  whole  of  the  purchase-money,  the  court  will 
upon  the  payment  by  virtue  of  its  equity  power  interfere  and  compel  plaintiff  to 
convey  the  title  according  to  the  contract.^"^ 

K.  Judg*ment  and  Its  Enforcement.^^    Ift  ejectment  on  an  equitable  title 


the  condition  to  a  certainty.  Henry  f.  Rai- 
man,  25  Pa.  St.  354,  64  Kwl  Dec.  703. 

It  is  proper  to  render  a  conditional  verdict 
where  a  defendant  sets  up  a  contract  for  the 
land  with  the  ancestor  of  plaintiff,  a  partial 
payment  of  the  purchase-money,  and  long-con- 
tinued possession.  Webster  v.  Webster,  53  Pa. 
St.  161. 

By  means  of  a  conditional  verdict  payment 

of  purchase-money  may  be  enforced,  and  also 
of  certain  debts  of  the  vendor  and  vendee  who 
were  partners,  the  payment  of  which  was  a 
part  of  the  consideration.  Biddle  v.  Moore,  3 
Pa.  St.  161. 

Where  conditional  judgment  is  confessed  in 
ejectment  to  enforce  the  payment  of  purchase- 
money,  it  may  be  valid  as  against  a  purchaser 
at  sheriff's  sale  of  the  equitable  owner's  in- 
terest, there  being  no  fraud  between  the  legal 
and  equitable  owner.  Damon  v.  Bache,  55 
Pa.  St.  67,  93  Am.  Dec.  730.  Compare  Kraft 
V.  Smith,  117  Pa.  St.  183,  11  Atl.  370,  as  to 
evidence  of  fraud  in  ejectment  to  recover  on 
the  ground  that  defendant,  having  purcliased 
land  at  sheriff's  sale,  is  a  trustee  ex  maleficio 
for  plaintiff  as  whose  property  the  land  was 
sold. 

A  vendee  is  not  entitled  to  a  conditional 
verdict  for  plaintiff  to  be  released  on  payment 
of  the  balance  of  purchase-money  due,  where 
there  has  been  a  forfeiture  by  the  vendee  un- 
der the  articles  for  the  purchase  of  the  land, 
and  the  vendor  has  performed  the  equivalent 
of  a  reentry  by  selling  the  land  to  another  in 
accordance  with  the  express  provisions  of  the 
agreement  of  sale.  Emery  v.  De  Golier,  117 
Pa.  St.  153,  12  Atl.  152. 

Although  a  verdict  is  conditioned  as  a  rule 
for  release  of  the  land  on  payment  of  the 
balance  due  within  a  certain  time,  otherwise 
the  title  to  become  absolute  in  the  vendor, 
yet  it  is  recommended  that  the  verdict  con- 
tain the  alternative  of  a  decree  of  sale  by  the 
sheriff  or  master  under  the  directions  of  the 
court  for  the  benefit  of  the  vendor  and  vendee, 
and  all  other  persons  having  an  interest  in 
the  proceeds.  Hewitt  v.  Huling,  11  Pa.  St.  27. 

A  receiver  may  file  a  report  in  ejectment 
for  purchase-money,  having  the  same  effect  as 
a  conditional  verdict.  Heath  v.  Gardner,  10 
Wkly.  Notes  Gas.  (Pa.)  495. 

In  case  of  a  contract  for  the  sale  of  two 


tracts  of  land  for  which  the  owner  brings 
separate  actions  of  ejectment,  a  payment  of 
the  entire  purchase-money  under  a  condi 
tional  verdict  in  one  ejectment  amounts  to  a 
payment  of  the  purchase-money  in  the  other. 
Roddy  V.  Harah,  62  Pa.  St.  129. 

When  conditional  verdict  is  erroneous  see 
Thompson  v.  Rogers,  67  Pa.  St.  39;  Peters  r. 
Florence,  38  Pa.  St.  194;  Gill  v.  Gill,  37  Pa. 
St.  312;  Patterson  i:  Wilson,  19  Pa.  St.  380. 

60.  Lauer  v.  Lee,  42  Pa.  St.  165. 

61.  Lauer  v.  Lee,  42  Pa.  St.  165.  See  also 
Daubert  v.  Pennsylvania  R.  Co.,  155  Pa.  St. 
178,  26  Atl.  108. 

When  land  has  been  contracted  to  be  sold 
the  heirs  of  the  vendor  may  maintain  eject- 
ment against  the  vendee  who  asserts  the  con- 
tract, and  a  conditional  verdict  may  be  en- 
tered, notwithstanding  the  fact  that  the  pur- 
chase-money is  assets  for  the  payment  of 
decedent's  debts.  Defendant  can  protect  him- 
self by  paying  the  amount  of  the  conditional 
verdict  into  court.  Myers  v.  Pringle,  3  Lack. 
Leg.  N.  (Pa.)  130. 

62.  Hawk  v.  Greensweig,  2  Pa.  St.  295. 
See  also  Snyder  v.  Beidleman,  8  Luz.  Leg. 
Reg.  (Pa.)  261. 

The  validity  of  both  the  legal  and  the  equi- 
table title  is  determined  where  plaintiff  seeks 
to  enforce  his  legal  title  by  a  common-law 
action,  and  defendant  his  equitable  title  as  a 
defense,  which  is  treated  as  to  the  latter  a  4 
a  bill  for  specific  performance.  Dutton's  Es- 
tate, 208  Pa.  St.  350,  57  Atl.  719. 

As  to  relief  in  particular  cases  and  also  as 
supporting  in  a  general  way  the  proposition 
in  the  text  see  McCullough  v.  Staver,  119  Pa. 
St.  432,  13  Atl.  440;  Zane  v.  Kennedy,  73  Pa. 
St.  182 ;  Napier  v.  Darlington,  70  Pa.  St.  64 ; 
Waters  i\  Waters,  32  Pa.  St.  307;  Beck  r. 
Uhrich,  16  Pa.  St.  499;  Hawk  v.  Greensweig, 
2  Pa.  St.  295. 

63.  Moore  v.  Habel,  3  Kulp  (Pa.)  310.  Set- 
also  Connolly  v.  Miller,  95  Pa.  St.  513,  hold- 
ing that  the  court  may  supply  reasonable  con- 
ditions omitted  in  the  verdict. 

64.  Hamm  v.  Beaver,  1  Grant  (Pa.)  448. 

65.  Judgment  generally  see  Judgments. 
Judgment  in  ordinary  ejectment  suit  see 

supra,  VII 1,  E. 

Effect  of  judgment  in  ordinary  ejectment 
suit  see  supra,  VIII,  E,  4. 

[XI,  Kj 


2^(>    [15  Cyc]      EJECTMENT  —  EJECTMENT  BILL 


the  verdict  and  judgment  have  tlie  conclusive  effects  of  a  decree.''*'  If  the  verdict 
is  conditional  a  writ  of  habere  facias  possessionem  is  not  of  course  as  in  ordinary 
eases  of  ejectment  but  can  only  be  issued  by  leave  of  court.^^  And  to  compel 
performance  of  the  condition  of  the  verdict  a  bill  in  equity  is  held  to  be  the 
proper  reniedy.*^^  As  the  condition  is  extinguished  by  the  payment  to  plaintiff  of 
the  amount  of  the  judgment  upon  a  conditional  verdict,  and  the  judgment  for 
])Ossession  expires  with  the  condition,  one  cannot  by  advancing  a  portion  of  the 
money  and  taking  an  assignment  of  the  judgment  obtain  j^ossession  of  the 
land/^' 

L.  Damag*es.™  Damages  for  waste  done  by  defendant  may  be  set  off  in  a 
proper  case.^^ 

M.  Appeal  and  Error.'^^  On  appeal  from  the  action  of  the  court  in  con- 
firming the  sale  of  property  made  in  pursuance  of  an  order  founded  on  the 
])ro visions  of  the  original  decree,  the  power  of  the  court  to  make  such  decree 
cannot  be  inquired  into.^^ 

N.  CostsJ*  A  plaintiff  may  under  the  terms  of  a  conditional  verdict  be 
entitled  to  a  fieri  facias  for  costs. 


EJECTMENT  BILL.  In  law,  a  bill  brought  simply  for  the  recovery  of  real 
property,  together  with  an  account  of  the  rents  and  profits,  without  setting  out 


Former  adjudication  generally  see  Judg- 
ments. 

Writ  of  habere  facias  possessionem  gener- 
ally see  supra,  VIII,  F. 

66.  Winpenny  v.  Winpenny,  92  Pa.  St.  440 ; 
Treftz  V.  Pitts,  74  Pa.  St.  343;  Amick  i\ 
Oyler,  25  Pa.  St.  506;  Stevens  v.  Church,  8 
Phila.  (Pa.)  642.  See  also  Bolin  r.  Con- 
nelly, 73  Pa.  St.  336. 

A  judgment  by  confession  in  ejectment  to 
enforce  a  land  contract  to  be  released  on  pay- 
ment of  a  certain  sum  on  a  certain  day  is  con- 
clusive between  the  parties  and  a  bar  to  a 
second  action.  Dwyer  v.  Wright^,  14  Pa.  Co. 
Ct.  406. 

In  order  that  the  judgment  may  be  conclu- 
sive it  should  be  shown  that  the  equitable 
title  was  in  issue  and  decided  upon.  Meyers 
V.  Hill,  46  Pa.  St.  9. 

Where  time  is  of  the  essence,  as  in  the  case 
of  a  judgment  to  be  released  on  payment  of  a 
certain  sum,  if  payment  is  not  made  by  the 
day  fixed  the  judgment  becomes  absolute  and 
indefeasible.  Beatty  v.  Hamilton,  127  Pa.  St. 
71,  17  Atl.  755. 

One  judgment  is  conclusive  only  in  cases 
(under  Pa.  Act,  April  21,  1846)  "wherein 
time  becomes  of  the  essence  in  the  finding  of 
the  jury,  or  in  judgment  by  confession,  by 
fixing  a  time  for  such  a  payment."  Lykens  v. 
Tower,  27  Pa.  St.  462. 

First  judgment  in  equitable  ejectment  is 
conclusive  where  the  equitable  title  was 
clearly  in  issue  therein.  Rosenberg  v.  Mencke, 
208  Pa.  St.  331,  57  Atl.  716.  See  Baker  v. 
Bailey,  204  Pa.  St.  524,  54  Atl.  326. 

Where  decree  is  final  and  includes  a  person 
as  party  he  cannot  go  behind  such  final  judg- 
ment and  prove  matters  concerning  which  he 
has  had  his  day  in  court.  Fellows  v.  Loomis, 
204  Pa.  St.  225,  53  Atl.  998. 

67.  Connolly  v.  Miller,  95  Pa.  St.  513; 
Mawhinney  v.  Shallcross,  2  Pa.  Co.  Ct.  164. 

[XI.  K] 


Compare  Lanning  v.  Davies,  3  Kulp  (Pa.; 
319. 

Upon  the  expiration  of  the  time  specified  in 

a  conditional  judgment  a  final  judgment  es- 
tablishing the  forfeiture  of  the  condition  may 
be  entered  and  execution  issued.  Allen  v. 
Woods,  24  Pa.  St.  76.  Compare  Bradley  f. 
O'Donnell,  40  Pa.  St.  479. 

The  writ  should  not  issue  until  the  court 
are  satisfied  that  the  verdict  has  not  been 
complied  with.  Shaw  v.  Bayard,  4  Pa.  St. 
257. 

68.  Kiel  V.  Gannon,  161  Pa.  St.  289,  29  Atl. 
55.    See  also  Treftz  v.  King,  74  Pa.  St.  350. 

69.  Riffle's  Appeal,  3  Brewst.  (Pa.)  94. 

70.  Damages  generally  see  Damages. 
Damages  in  ordinary  ejectment  suit  see  su- 
pra, IX. 

71.  As  where  ejectment  is  brought  to  en- 
force payment  of  purchase-money  and  a  ver- 
dict is  rendered  for  plaintiff,  wlio  can  make 
title  to  one  half  the  premises  only,  on  condi- 
tion that  he  repays  the  purchase-money  and 
compensates  the  defendant  for  improvements. 
Erwin  v.  Myers,  46  Pa.  St.  96. 

72.  Appeal  and  error  generally  see  Appeai. 
AND  Error. 

Appeal  and  error  in  ordinary  ejectment  suit 
see  supra,  VIII,  G. 

73.  Heath  v.  Gardner,  10  Wkly.  Notes  Gas. 
(Pa.)  495. 

74.  Costs  generally  see  Costs. 

Costs  in  ordinary  ejectment  suit  see  supra, 
VIII,  I. 

75.  Bradley  t\  O'Donnell,  40  Pa.  St.  479, 
so  holding  where  by  a  conditional  verdict  it 
was  agre^  that  on  failure  to  make  payment 
on  the  time  fixed  the  land  should  be  sold  un- 
der the  direction  of  the  court  and  the  money 
raised  applied  to  the  payment  of  the  amount 
due  and  the  land  was  so  sold  for  less  than  the 
balance  due  to  plaintiff  w'ho  still  held  the 
legal  title. 


EJECTMENT  BILL  — ELASTIC 


[15  Cye.]  247 


^ny  distinct  and  substantive  ground  of  equity  jurisdiction.^  (See,  generally, 
Ejectment  ;  Equity.) 

EJECTUM.    That  which  is  thrown  up  by  the  sea.^ 

EJIDOS.  In  Spanish  law,  a  term  used  to  designate  lands  located  within  the 
limits  of  a  city,  pueblo,  or  town,  and  used  in  common  by  the  inhabitants  for 
pasture,  wood,  threshing-ground,  etc.^    (See,  generally,  Common  Lands.) 

EJUSDEM.    Literally    The  like."  ^ 

EJUSDEM  GENERIS.  Literally  "  Of  the  same  kind  or  species."  ^  A  well-known 
maxim  of  construction.^  (Ejusdem  Generis  :  As  a  Rule  of  Construction  —  Of 
Statute,  see  Statutes  ;  Of  Will,  see  Wills.) 

EJUS  EST  INTERPRETARI  CUJUS  EST  CONDERE.  A  maxim  meaning  "It 
belongs  to  him  to  interpret  (or  explain)  who  enacts ;  the  right  of  interpreting 
belong  to  him  who  enacts.""^ 

EJUS  EST  NON  NOLLE  QUI  POTEST  VELLE.  A  maxim  meaning  "  He  may 
consent  tacitly  who  may  consent  expressly."  ^ 

EJUS  EST  PERICULUM  CUJUS  EST  DOMINUM  AUT  COMMODUM.  A  maxim 
meaning  "  Lie  who  has  the  dominion  or  advantage  has  the  risk."  ^ 

EJUS  NULLA  CULPA  EST  CUI  PARERE  NECESSE  SIT.  A  maxim  meaning 
"He  is  not  guilty  of  fault  who  necessarily  obeys;  that  is,  no  one  incurs  fault  or 
blame  through  the  performance  of  an  act  which  he  is  under  the  necessity  of 
performing." 

ELASTIC.  In  its  primary  meaning,  having  a  power  or  inherent  property  of 
returning  to  the  form  from  which  a  substance  is  bent,  drawn,  pressed,  or  twisted.^^ 
In  its  secondary  meaning,  admitting  of  extension,  capable  of  expanding  or  con- 


1.  Crane  v.  Conklin,  1  N.  J.  Eq.  346,  353, 
22  Am.  Dec.  519. 

2.  Bouvier  L.  Diet,  \_citing  1  Peters  Adm. 
App.  43]. 

3.  Hart  v.  Burnett,  15  Cal.  530,  554  {citing 
Escriche  Diet.],  where  the  word  is  distin- 
guished from  "  Solares  "  and  "  Suertes" 

4.  Ware  v.  Cann,  8  L.  J.  K.  B,  164,  165 
[citing  Coke  Litt.  361]. 

5.  Ex  p.  Leland,  1  Nott  &  M.  (S.  C.)  460, 
462. 

6.  Com.  V.  Rice,  9  Mete.  (Mass.)  253,  258. 
Applied  in  the  following  cases : 

Illinois. —  Spalding  v.  People,  172  111.  40, 
49,  49  N.  E.  993. 

Massachusetts. —  Swift  v.  Union  Mut.  Mar. 
Ins.  Co.,  122  Mass.  573,  575  [citing  Ellery 
New  England  Ins.  Co.,  8  Pick.  14;  Devaux  v. 
J'Anson,  2  Am.  82,  5  Bing.  N.  Cas.  519,  3 
Jur.  678,  8  L.  J.  C.  P.  284,  7  Scott  507,  35 
E.  C.  L.  280] ;  Com.  v.  Rice,  9  Mete.  253,  258 ; 
Bartlett  v.  Munroe,  21  Pick.  (Mass.)  98, 
100. 

Missouri. —  State  v,  Schuchmann,  133  Mo. 
Ill,  121,  33  S.  W.  35,  34  S.  W.  842  [citing 
Bucher  v.  Com.,  103  Pa.  St.  528];  State  v. 
Broderick,  7  Mo.  App.  19,  20. 

New  Hampshire. — Bills  v.  Putnam,  64  N.  H. 
554,  561,  15  Atl.  138;  Benton  v.  Benton,  63 
N.  H.  289,  295,  56  Am.  Rep.  512;  Sumner  v. 
Blakslee,  59  N.  H.  242,  243,  47  Am.  Rep.  196. 

New  York. —  People  v.  White,  64  N.  Y.  App. 
Div.  390,  392,  72  N.  Y.  Suppl.  91  [citing 
Hickey  v.  Taaffe,  99  N.  Y.  204,  1  N.  E.  685, 
52  Am.  Rep.  19;  Hermance  v.  Ulster  County, 
71  N.  Y.  481]. 

Pennsylvania. —  Golz's  Estate,  16  Montg. 
Co.  Rep.  47,  49. 

^outh  Carolina. —  Ex  p.  Leland,  1  Nott 
&  M.  460,  462. 


Tennessee. —  Fry  v.  Shipley,  94  Tenn.  252, 
259,  29  S.  W.  6;  Williams  v.  Williams,  10 
Yerg.  20,  27  [cited  in  Jarnagin  v.  Conway,  2 
Humphr.  50,  52]  ;  Edmondson  v.  Edmondson, 
1  Tenn.  Ch.  563,  568. 

England. —  Powell  v.  Kempton  Park  Race- 
course Co.,  [1897]  2  Q.  B.  242,  247,  61  J.  P. 
548,  66  L.  J.  Q.  B.  601,  77  L.  T.  Rep.  N.  S.  2, 
46  Wkly.  Rep.  8 ;  Ware  v.  Cann,  8  L.  J.  K.  B. 
164,  165. 

Canada. —  Severn  v.  Reg.,  2  Can.  Supreme 
Ct.  70,  98,  1  Cartw.  Cas.  414;  Macfie  v. 
Hutchinson,  12  Ont.  Pr.  167,  180. 

"  Contents  of  a  house "  construed  under 
this  term  see  9  Cyc.  70  note  4. 

Illustrates  the  maxim  noscuntur  a  sociis. — 
"  By  the  application  of  the  maxim  ejusdem 
generis,  which  is  only  an  illustration  or  spe- 
cific application  of  the  broader  maxim  nos- 
cuntur a  sociis,  general  and  specific  words 
which  are  capable  of  an  analogous  meaning 
being  associated  together,  take  color  from  each 
other,  so  that  the  general  words  are  restricted 
to  a  sense  analogous  to  the  less  general." 
Misch  r.  Russell,  136  111.  22,  25,  26  N.  E.  528, 
12  L.  R.  A.  125  [citing  State  v.  Williams,  2 
Strobh.  (S.  C.)  474;  Endlich  Interp.  St. 
400]. 

7.  Trayner  Leg.  Max. 

8.  Bouvier  L.  Diet,  [citing  Dig.  50,  17,  3]. 

9.  Black  L.  Diet. 

Applied  in  Chase  v.  Washburn,  1  Ohio  St. 
244,  247,  59  Am.  Dec.  623;  Oliver  v.  New- 
house,  32  U.  C.  C.  P.  90,  94  [quoting  Story 
Bailm.  (9th  ed.)  §  47]. 

10.  Trayner  Leg.  Max. 

11.  Webster  Diet,  [quoted  in  Globe- Wer- 
nicke Co.  r.  Brown,  121  Fed.  185,  187,  where 
it  is  said:  "  This  is  the  common  acceptation 
of  the  word"]. 


248    [ibCye.]  ELASTIC  —  ELECT 


tracting  according  to  circumstances.^^  (See,  generally,  Trade-Marks  am» 
Trade- JSTames.) 

ELATERIUM.  The  residue  deposited  by  the  juice  of  the  fruit  of  echalJiuni 
elaterium,  which  is  a  little  fruit  resembling  somewhat  the  cucumber,  with  a  hol- 
low interior  filled  with  juice.^^ 

EL  CANON.  In  Spanish  law,  the  annual  charge  or  rent  which  is  paid  in  recog- 
nition of  the  dominium  %dile  by  the  person  who  holds  the  dominium  utile. ^ 

Elder.  A  deacon  or  member  of  the  governing  board  of  a  religious  society.'^ 
(See,  generally,  Keligious  Societies.) 

Elder  title.  That  of  two  titles  coming  simultaneously  into  conflict  which, 
is  of  earlier  date.^^ 

ELDEST.^^  In  its  primary  meaning,  oldest,  that  has  the  right  of  primogeni- 
ture ;  oldest ;  most  old,  most  aged  ;  surpassing  in  years  ;  having  the  privileges 
of  primogeniture.^^  In  its  secondary  meaning,  the  person  that  has  lived  the 
most  years ;  the  eldest  born  of  one  family .^^  (See,  generally.  Descent  and 
Distribution  ;  Wills.) 

Eldest  male  line.  The  male  line  which  has  existed  the  greatest  number 
of  years.^^ 

ELDEST  MALE  LINEAL  DESCENDANT.    First  male  lineal  descendant.^^ 
ELDEST  MAN.    The  one  who  has  existed  for  the  greatest  number  of  years.^^ 
Eldest  parent.    Eldest  in  age,  or  eldest  qua  parent.^^ 
Eldest  son.    First-born  son.^^ 

Elect.  To  choose  to  pick  out;  to  select;  to  select  from  a  number,  or  ta 
make  a  choice  of.    And  the  term  is  also  used  as  meaning  to  prefer ;    to  take  by 


12.  Century  Diet,  [quoted  in  Globe- Wer- 
nicke Co.  V.  Brown,  121  Fed.  185,  187]. 

Not  applicable  to  bookcases. —  In  Globe- 
Wernicke  Co.  v.  Brown,  121  Fed.  185,  187, 
the  court  said :  "  Certainly  a  sectional  book- 
case or  other  like  article  of  furniture  does  not 
have  the  capability  of  spontaneously  return- 
ing to  a  former  size  or  shape.  In  no  true 
sense  is  such  an  article  elastic.  The  Century 
Dictionary  and  other  authorities,  indeed,  give 
to  the  word  '  elastic  '  the  secondary  meaning 
of  '  admitting  of  extension,'  '  capable  of  ex- 
panding or  contracting  according  to  circum- 
stances,' but  such  use  of  the  word  is  figura- 
tive, the  illustrations  being  '  elastic  con- 
sciences,' '  elastic  principles,'  '  elastic  spirits,' 
etc.  The  most  that  can  be  said  correctly  is 
that  the  term  '  elastic  '  as  applied  to  sectional 
bookcases  and  similar  furniture  is  somewhat 
suggestive  of  one  of  their  characteristics." 

13.  U.  S.  V.  Merck,  66  Fed.  251,  252,  13 
CCA  432 

14.  Hart  v.  Burnett,  15  Cal.  530,  557  [cit- 
ing Escriche  Diet.]. 

15.  People  V.  Peck,  11  Wend.  (N.  Y.)  604, 
610,  27  Am.  Dec.  104,  distinguishing  "  elder  " 
from  "  preacher." 

16.  Cyclopedic  L.  Diet. 

17.  "'Eldest'  is  an  adjective;  it  describes 
a  quality;  it  must  belong  to  some  substan- 
tive." Thellusson  v.  Rendlesham,  7  H.  L.  Cas. 
429,  ^55,  per  Bramwell,  B. 

"  The  word  *  eldest '  is  certainly  capable  of 
more  meanings  than  one,  as  the  term  '  elder  * 
;s.  In  Dr.  Johnson's  Dictionary  this  word  is 
iiaid  to  be  the  comparative  of  old,  changed  to 
eld."  Thellusson  v.  Eendlesham,  7  H.  L.  Cas. 
429,  520,  per  Lord  Wensleydale  [quoting  John- 
eon  Diet.]. 

18.  Johnson  Diet,  [quoted  in  Thellusson  v. 


Rendlesham,  7  H.  L.  Cas.  429,  450,  per  Byles, 
J.]. 

19.  Thellusson  v.  Rendlesham,  7  H.  L.  Cas. 
429,  456,  per  Bramwell,  B.  But  see  opinion 
of  Byles,  J.  (p.  450),  where  it  is  said:  "  In 
the  strict  propriety  of  the  English  language, 
the  word  '  eldest '  ( though  its  etymology  be 
the  same ) ,  is  not  synonymous  with  the  word 
'  oldest,'  for  the  word  '  oldest '  does  not  neces- 
sarily or  even  primarily  import  eldest  in  per- 
sonal age." 

20.  Thellusson  v.  Rendlesham,  7  H.  L.  Cas, 
429,  520,  per  Lord  Wensleydale  [quoting  John- 
son Diet.]. 

21.  Johnson  Diet,  [quoted  in  Thellusson 
Rendlesham,  7  H.  L.  Cas.  429,  450,  per  Byles, 
J.]. 

22.  Hervey-Bathurst  v.  Stanley,  4  Ch.  D. 
251,  260,  per  Jessel,  M.  R. 

23.  Thellusson  v.  Rendlesham,  7  H.  L.  Cas. 
429,  456,  per  Bramwell,  B. 

24.  Thellusson  v.  Rendlesham,  7  H.  L.  Cas. 
429,  450,  474,  486. 

25.  Thellusson  v.  Rendlesham,  7  H.  L.  Cas. 
429,  456,  per  Bramwell,  B.  Lord  Wensleydale 
said  ( p.  520 )  :  "  When  the  word  '  elder  '  or 
*  eldest '  is  used  alone,  or  with  reference 
simply  to  an  individual  person,  the  *  eldest ' 
man,  for  instance  it  means  eldest  in  years." 

26.  Thellusson  v.  Rendlesham,  7  H.  L.  Cas. 
429,  456,  per  Bramwell,  B. 

27.  Meredith  v.  Treffry,  12  Ch.  D.  170,  173, 
48  L.  J.  Ch.  337,  27  Wkly.  Rep.  406;  Driver 
V.  Frank,  2  Moore  C.  P.  519,  8  Taunt.  468, 
481,  4  E.  C.  L.  233. 

28.  Speed  v.  Crawford,  3  Mete.  (Ky.)  207^ 
210;  State  v.  Compson,  34  Oreg.  25,  33,  54 
Pac.  349. 

29.  State  v.  Compson,  34  Oreg.  25,  33,  54 
Pac.  349. 


ELECT—  ELECTION 


[15  Cye.]  249 


preference,  etc.^  Sometimes  the  word  is  used  in  the  sense  of  "  appoint."  (See, 
generally.  Elections.) 

ELECTA  UNA  VIA,  NON  DATUR  RECURSUS  AD  ALTERAM.  A  maxim  meanings 
He  who  has  chosen  one  way  cannot  have  recourse  to  another." 

ELECTED.  Chosen  by  a  popular  vote  ;  ^  the  condition  of  having  been  chosen 
or  selected.^    (See,  generally.  Elections.) 

ELECTED  DOMICILE.  A  domicile  of  parties  fixed  in  a  contract  between  them 
for  the  purposes  of  such  contract.^^    (See,  generally,  Domicile.) 

ELECTIO  EST  INTERNA  LIBERA  ET  SPONTANEA  SEPARATIO  UNIUS  REI  AB 
ALIA,  SINE  COMPULSIONE,  CONSISTENS  IN  ANIMO  ET  VOLUNTATE.  A  maxim 
meaning  "  Election  is  an  internal,  free,  and  spontaneous  separation  of  one  thing 
from  anotlier,  without  compulsion,  consisting  in  intention  and  will."^^ 

Election.  The  act  of  choosing  the  act  of  electing  or  choosing;  power  of 
choosing  ;  ^  a  choosing  or  selecting  a  choice  between  different  things  ;  free 
choice;  preference;^  selection  ;^^  a  deliberate  act  of  choice  ;  particularly,  a  choice 
of  means  for  accomplishing  a  given  end ;  ^  the  making  an  act  of  choice  between 
two  or  more  courses  of  conduct,  and  implies  that  the  act  was  done  under  such 
circumstances  that  the  choice  is  binding  ;^^  the  internal,  free,  and  spontaneous 
separation  of  one  thing  from  another,  existing  in  the  mind  and  will ;     the  act  of 


30.  Speed  v.  Crawford,  3  Mete.  (Ky.)  207, 
210. 

31.  State  V.  Compson,  34  Greg.  25,  33,  54 
Pac.  349. 

Distinguished  from  "  appoint "  see  pos*, 
Elections,  I,  B. 

32.  Bouvier  L.  Diet. 

33.  State  v.  Irwin,  5  Nev.  Ill,  121  [quoted 
in  State  v.  Torreyson,  21  Nev.  517,  523,  34 
Pac.  870]. 

34.  Anderson  L.  Diet,  [quoted  in  Bowler 
t\  Eisenhood,  1  S.  D.  577,  583,  48  N.  W.  136, 
12  L.  R.  a.  705]. 

35.  Woodworth  v.  Bank  of  America,  19 
Johns.  (N.  Y.)  391,  417,  10  Am.  Dec.  239. 

36.  Black  L.  Diet,  [citing  Bullock  v.  Bur- 
dett,  Dyer  281a]. 

37.  Alabama. —  State  v.  Tucker,  54  Ala. 
205,  210. 

Indiana. —  State  v.  Hirsch,  125  Ind.  207, 
210,  24  N.  E.  1062,  9  L.  R.  A.  170  [quoting 
Webster  Diet.]. 

loiva. —  Seaman  v.  Baughman,  82  Iowa  216, 
220,  47  N.  W.  1091,  11  L.  R.  A.  354  [quoting 
Bouvier  L.  Diet.]. 

Nebraska. —  State  v.  Babcock,  17  Nebr.  188, 
197,  22  N.  W.  372  [quoting  Webster 
Diet.]. 

Wisconsin. — Brown  v.  Phillips,  71  Wis.  239, 
253,  36  N.  W.  242  [quoting  Imperial  Diet., 
and  citing  Webster  Diet.]. 

38.  Worcester  Diet,  [quoted  in  State  v. 
Hirsch,  125  Ind.  207,  210,  24  N.  E.  1062,  9 
L.  R.  A.  170]. 

39.  Anderson  L.  Diet,  [quoted  in  Bowler 
r.  Eisenhood,  1  S.  D.  577,  583,  48  N.  W.  136, 
12  L.  R.  A.  705]. 

40.  A  labama. —  State  v.  Tucker,  54  Ala. 
205,  210. 

Indiana. —  State  v.  Hirsch,  125  Ind.  207, 
210,  24  N.  E.  1062,  9  L.  R.  A.  170  [quoting 
Webster  Diet.]  ;  State  v.  Meyer,  60  Ind.  288, 
290. 

Iowa. —  Seaman  v.  Baughman,  82  Iowa  216, 
220,  47  N.  W.  1091,  11  L.  R.  A.  354  [quoting 
Bouvier  L.  Diet.]. 

Nebraska. —  State  v.  Babcock,  17  Nebr.  188, 


197,  22  N.  W.  372  [quoting  Webster 
Diet.]. 

South  Dakota. — Bowler  v.  Eisenhood,  1 
S.  D.  577,  583,  48  N.  W.  136,  12  L.  R.  A.  705 
[quoting  Anderson  L.  Diet.;  Bouvier  L.  Diet.]. 

Wisconsin. —  Brown  v.  Phillips,  7 1  Wis. 
239,  253,  36  N.  W.  242  [quoting  Imperial 
Diet.,  and  citing  Webster  Diet.]. 

Canada. —  Reg.  v.  Cowan,  24  U.  C.  Q.  B. 
606,  609. 

41.  Ward  v.  Ward,  134  111.  417,  421,  25 
N.  E.  1012. 

"Election,  in  law,  is  when  a  man  is  left  to 
his  own  free  will  to  take  or  do  one  thing  or 
another,  which  he  pleases."  Arthur  v.  Nelson, 
1  Dem.  Surr.  (N.  Y.)  337,  346  [citing  Jacob 
L.  Diet.]. 

"  In  its  legal  sense,  .  .  .  the  choice  of  one 
of  two  rights  or  things,  to  each  one  of  which 
the  party  choosing  has  an  equal  right,  but 
both  of  which  he  cannot  have."  Bouvier  L. 
Diet,  [quoted  in  Bliss  v.  Geer,  7  111.  App.  612. 
617]. 

42.  Worcester  Diet,  [quoted  in  State  v.. 
Hirsch,  125  Ind.  207,  210,  24  N.  E.  1062,  9 
L.  R.  A.  170]. 

43.  Worcester  Diet,  [quoted  in  State  V. 
Hirsch,  125  Ind.  207,  210,  24  N.  E.  1062,  9 
L.  R.  A.  170].  See  also  Bowler  v.  Eisenhood, 
1  S.  D.  577,  583,  48  N.  W.  136,  12  L.  R.  A. 
705  [quoting  Anderson  L.  Diet. ;  Bouvier  L. 
Diet.]. 

44.  Century  Diet,  [quoted  in  State  v. 
Hirsch,  125  Ind.  207,  210,  24  N.  E.  1062,  9 
L.  R.  A.  170;  McKee  v.  Home  Sav.,  etc.,  Co., 
122  Iowa  731,  98  N.  W.  609,  610]. 

45.  Usher  v.  Waddingham,  62  Conn.  412, 
428,  26  Atl.  538.  Compare  Carter's  Appeal, 
59  Conn.  576,  587,  22  Atl.  320,  where  it  is 
said :  "  Election  is  the  choosing  between  two 
rights  by  a  person  who  derives  one  of  them 
under  an  instrument  in  which  a  clear  inten- 
tion appears  that  he  should  not  enjoy  both." 

46.  Bullock  V.  Burdett,  Dyer  281a  [quoted 
in  Wells  v.  Robinson,  13  Cal.  133,  144;  Ken- 
tucky Standard  Oil  Co.  v.  Hawkins,  74  Fed. 
395,  398,  20  C.  C.  A.  468,  33  L.  R.  A.  739]. 
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selecting  one  or  more  from  others  a  selection  out  of  the  number  of  those  choos- 
ing ;  the  selection  of  one  man  from  amongst  more,  to  discharge  the  duties  in  a 
state,  corporation,  or  society ;  the  act  of  choosing  a  person  to  fill  an  office  or 
employment,  by  any  manifestation  of  preference  ;  as  by  ballot,  uplifted  hands,  or 
"d'hrn  voce ;  ^  a  public  vote  upon  a  proposition  submitted ;  a  poll  for  tlie  decision 
by  vote  of  any  public  matter  or  question.^^  (Election  :  As  Changing  Character 
of  Property,  see  Co^jvERSioN.  Between  —  Counts,  see  Indictments  and  Infor- 
mations ;  Pleading  ;  Defenses,  see  Pleading  ;  Testamentary  Provisions,  see 
Wills.  By  Beneficiary,  see  Wills.  By  Surviving  Spouse,  see  Descent  and 
Distribution  ;  Executors  and  Administrators  ;  Wills.  Of  Officer,  see  Elec- 
tions. Of  Remedy,  see  Election  of  Remedies.  To  Declare  Debt  Due,  see 
Mortgages.  To  Rescind  Contract,  see  Contracts.  See  also  Elect  ;  and,  gen- 
erally. Elections.) 

ELECTION  DAY.    See  Elections  ;  Holidays. 

ELECTION  DISTRICT.    See  Elections. 

ELECTIONES  FIANT  RITE  ET  LIBERE  SINE  INTERRUPTIONE  ALIQUA.  A 

maxim  meaning  "  Elections  should  be  made  in  due  form,  and  freely,  without  any 
interruption." 


47.  Bouvier  L.  Diet,  [quoted  in  Seaman  v. 
Baughman,  82  Iowa  216,  220,  47  N.  W.  1091, 
11  L.  R.  A.  354];  Webster  Diet,  [quoted  in 
State  V.  Hirseh,  125  Ind.  207,  210,  24  N.  E. 
1062,  9  L.  R.  A.  170;  State  v.  Babcoek,  17 
Nebr.  188,  197,  22  N.  W.  372];  Brown  t. 
Phillips,  71  Wis.  239,  253,  36  N.  W.  242 
[quoting  Imperial  Diet.,  and  citing  Webster 
Diet.]. 

48.  State  v.  Meyer,  60  Ind.  288,  290. 

49.  Bouvier  L.  Diet,  [quoted  in  Bowler  V. 
Eisenhood,  1  S.  D.  577,  583,  48  N.  W.  136,  12 
L.  R.  A.  705]. 

As  applied  to  corporations,  the  term  is  used 
to  signify  the  choice  of  officers  by  the  di- 


rectors. Wickersham  v,  Brittan,  93  Cal.  34, 
38,  28  Pac.  792,  29  Pac.  51,  15  L.  R.  A. 
106. 

50.  Webster  Diet,  [quoted  in  State  v. 
Hirsch,  125  Ind.  207,  210,  24  N.  E.  1062,  9 
L.  R.  A.  170;  Sneed  v.  Bullock,  80  N.  C.  132, 
136].  See  also  Brown  v.  Phillips,  71  Wis. 
239,  253,  36  N.  W.  242  [quoting  Imperial 
Diet.,  and  citing  Webster  Diet.]. 

51.  "As  to  hold  an  election  on  a  new  Con- 
stitution, or  on  a  measure  referred  by  the 
Legislature  to  the  people."  Century  Diet. 
[quoted  in  McKee  v.  Home  Sav.,  etc.,  Co.,  122 
Iowa  731,  98  N.  W.  609,  610]. 

52.  Black  L.  Diet,  [citing  2  Inst.  169]. 
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CROSS.REIFBRKNCBS 

For  Matters  Relating  to  : 
Election  Between  : 

Bills  in  Equity,  see  Equity. 

Common  Law  and  Statutory  Arbitration,  see  Aebitkation  and  Award. 
Courts  of  Concurrent  Jurisdiction,  see  Courts. 
Different  Securities,  see  Marshaling  Assets  and  Securities. 
Execution    Against    Person   and    Execution    Against   Propei-ty,  see 
Executions. 

Inconsistent  Counts,  see  Indictments  and  Informations  ;  Pleading. 
Pending  Actions  For  Same  Cause,  see  Abatement  and  Pevival. 
Pemedies : 

For  Peview,  see  Appeal  and  Error;  Criminal  Law. 

For  Usury,  see  Usury. 

Of  Person  Defrauded,  see  Fraud. 

Of  Vendor  or  Yendee,  see  Sales  ;  Vendor  and  Purchaser. 

To  Abate  Nuisance,  see  Nuisances. 

To  Enforce  Stock  Subscription,  see  Corporations. 

1.  DEFINITION. 

Election  of  remedies  lias  been  detined  to  be  the  right  to  choose,  or  the  act  of 
choosing  between  different  actions  or  remedies,  where  plaintiff  has  suffered  one 
species  of  wrong  from  the  act  complained  of.^  And  broadly  speaking,  an  elec- 
tion of  remedies  is  the  choice  by  a  party  to  an  action  of  one  of  two  or  more  coex- 
isting remedial  rights,^  where  several  such  rights  arise  out  of  the  same  facts  ;^  but 


1.  Anderson  L.  Diet. 

Other  definitions  are :  "  The  right  of  se- 
lecting one  of  several  forms  of  action  for  the 
redress  of  injury  or  enforcement  of  a  right." 
English  L.  Diet. 

"  The  choice  between  two  or  more  coexist- 
ing and  inconsistent  remedies  for  the  same 
wrong."  Cyclopedic  L.  Diet,  {citing  2  Story 
Eq.  Jur.  §  1078]. 

"  The  selection  of  one  of  several  forms  of 
action  allowed  by  law."    Bouvier  L.  Diet. 

ra 


"  The  selection  of  several  remedies  or  forms 
of  action  allowed  by  law."  Rapalje  &  L.  L. 
Diet. 

2.  See  also  infra,  III. 

3.  Tidd  Pr.  (2d  Am.  ed.  1807)  9,  where  it 
is  said :  "  The  plaintiff  has  in  some  cases  his 
election,  to  bring  one  species  of  action  or 
another  for  the  same  cause;  as  in  actions 
upon  contracts,  he  may  bring  assumpsit  or 
debt  upon  a  simple  contract,  or  debt  or  cove- 
nant upon  a  specialty,  for  the  non-payment 
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the  term  lias  been  generally  limited  to  a  choice  bj  a  party  between  inconsistent 
remedial  rights.^ 

II.  RIGHT  OF  ELECTION. 

A.  Between  Different  Leg*al  Remedial  Rig-hts— l.  In  General.  Where 
different  remedial  rights,  all  legal  in  their  nature,  arise  out  of  the  same  facts, 
choice  may  be  made  of  one  of  these  rights;^  and  this  is  true  whether  the  rights 
all  arise  from  contract,*'  or  all  from  tort,^  or  part  from  contract  and  part  from  tort.** 

2.  Arising  From  Contract  —  a.  Covenant  or  Debt  or  Assumpsit.^  Where  cove- 
nants are  secured  by  a  penalty,  the  obligee  may  sue  in  debt  for  the  penalty,  or 
bring  an  action  on  the  covenants  ;  ^'^  and  generally,  where  a  i"ight  to  money  com- 
pensation accrues  by  reason  of  a  breacli  of  covenant,  such  compensation  may  be 
obtained  either  by  action  of  covenant  or  by  action  of  assumpsit.^^ 

b.  Action  For  Money  Had  and  Received  or  For  Damages  For  Breach  of 
Executory  Contract.^"^  Where  money  is  advanced  upon  an  executory  contract, 
which  the  contracting  party  fails  to  perform,  it  is  in  the  election  of  the  other 
party  either  to  sue  upon  the  agreement  and  recover  damages  for  a  breach,  or  to 
treat  the  contract  as  rescinded  and  recover  back  his  money  as  paid  upon  a  con- 
sideration which  has  failed.^'' 

e.  Assumpsit  or  AceountJ^  Where  there  is  a  promise  to  account,  plaintiff  has 
his  election  to  bring  assumpsit  or  account.^' 


of  money;  Or,  if  the  breach  of  a  simple  con- 
tract consist  in  mis-feazance,  he  may  declart^ 
in  assumpsit,  or  in  case  on  the  special  cir- 
cumstances ;  as  for  deceit  on  the  sale  of 
cattle  or  goods,  or  immoderate  use  of  them, 
when  lent  or  let  to  hire;  and  against  at- 
tornies,  carriers,  wharfingers,  innkeepers,  &c. 
And  when  cattle  or  goods  are  wrongfully 
taken  and  detained,  he  may  bring  trespass. 
vi  et  armis,  replevin,  trover,  or  detinue;  or, 
if  they  are  converted  into  money,  he  may 
waive  the  tort,  and  bring  assumpsit  for  money 
had  and  received.  But  the  plaintiff,  having 
once  made  his  election,  cannot  afterwards 
bring  another  species  of  action  for  the  same 
cause,  either  whilst  the  former  is  depending, 
or  after  it  has  been  determined." 

4.  Illinois. —  Stier  v.  Harms,  154  111.  476, 
40  N.  E.  296. 

Massachusetts. —  Snow  r.  Alley,  156  Mass. 
193,  195,  30  N.  E.  691  [citing  Metcalf  r.  Wil- 
liams, 144  Mass.  452,  11  N.  E.  700]. 

Michigan. — Thompson  v.  Howard,  31  Mich. 
309. 

Missouri. —  Hill  r.  Combs,  92  Mo.  App. 
242. 

Nebraska. —  State  r.  Bank  of  Commerce.  61 
Nebr.  22,  84  N.  W.  406. 

New  York. —  Bowmen  v.  Mandeville,  95  N.  Y. 
237.    See  also  Mills  v.  Parkhurst,  126  N. 
89,  26  N.  E.  1041,  13  L.  K.  A.  472. 

Pennsylvania. —  Patterson  r.  Sw^an,  9  Serg. 
&  R.  16. 

See  18  Cent.  Dig.  tit.  '•  Election  of  Reme- 
dies," §  1.    See  also  infra,  III. 

5.  See  supra,  I. 

6.  See  infra,  II,  A,  2. 

7.  See  infra,  II,  A,  3. 

8.  As  where  considering  a  single  liability 
in  a  twofold  aspect  the  cause  of  action  may 
be  treated  as  arising  either  from  tort  or  from 
contract.    See  infra,  II,  A,  4. 

9.  Assumpsit  generally  see  Assumpsit.  Ac- 
tion OF. 


Covenant  generally  see  Covenant,  Action 

OF. 

Debt  generally  see  Debt,  Action  of. 

10.  McLaughlin  v.  Hutchins,  3  Ark.  207; 
Perkins  v.  Lyman,  11  Mass.  76,  6  Am.  Dec. 
158;  Haggart  v.  Morgan,  5  N.  Y.  422,  55  Am. 
Dec.  350;  New  Holland  Turnpike  Co.  v.  Lan- 
caster Countv,  71  Pa.  St.  442;  Dick  v.  Gas- 
kill,  2  Whart.  (Pa.)  184. 

11.  Bvrd  f.  Knighton,  7  Mo.  443;  Douglass 
r.  Waer,  Anth.  N.  P.  (N.  Y.)  179  (where  it 
was  held  that  a  person  who  has  been  com- 
pelled to  pay  money  in  consequence  of  a 
breach  of  covenant  by  another  may  recover  it 
back  by  action  of  covenant  or  assumpsit)  ; 
Weaver  r.  Bentley,  1  Cai.  (N.  Y.)  47  (hold- 
ing that  where  defendant  fails  to  do  an  act 
which  he  has  covenanted  to  perform,  and  for 
the  performance  of  which  he  has  received  a 
consideration  from  plaintiff,  plaintiff  may 
bring  covenant  for  the  breach  or  assumpsit 
to  reclaim  the  consideration). 

12.  Breach  of  contract,  action  for  generally, 
see  Contracts. 

Money  had  and  received  see  Money  Re- 
ceived. 

13.  Connecticut. — Lyon  r.  Annable,  4  Conn. 
350. 

Massachusetts. —  Brown  v.  Harris,  2  Gray 
359;  Hill  V.  Rewee,  11  Mete.  268. 

Neto  York. —  Wheeler  r.  Board,  12  Johns. 
363. 

Pennsylvania. —  Smethurst  ?;.  Woolston.  5 
Watts  &  S.  106. 

United  States. —  Reusens  r.  Mexican  Nat. 
Constr.  Co.,  22  Fed.  522,  23  Blatchf.  19. 

See  18  Cent.  Dig.  tit.  "Election  of  Reme- 
dies," §  2. 

14.  Assumpsit  generally  see  Assumpsit, 
Action  of. 

Book-account  generally  see  Accounts  and 
Accounting. 

15.  Tousey  v.  Preston,  1  Conn.  175;  Wet- 
more  r.  W^oodbridge,  Kirby  (Conn.)  164. 
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3.  Arising  From  Tort  —  a.  Replevin,  Detinue,  or  Trover."*  Where  chattels 
are  wrongfully  taken  or  detained  either  an  action  to  recover  the  chattels  or  an 
action  for  conversion  may  be  bronght.^'^ 

b.  Trespass  or  Case.^^  In  jurisdictions  where  the  common-law  forms  of  actious 
are  still  in  existence,  either  trespass  or  case  may  be  brought  in  some  instances.'^^ 

4.  Arising  Part  From  Contract  and  Part  From  Tort  —  a.  In  General.  The 
principle  governing  this  large  and  important  class  of  cases  has  been  accurately 
formulated  by  the  late  Professor  Pomeroy  as  follows :  "  From  certain  acts  or 
omissions  of  a  party  creating  a  liability  to  make  compensation  in  damages,  the 
law  implies  a  promise  to  pay  such  compensation.  Whenever  this  is  so,  and  the 
acts  or  omissions  are  at  the  same  time  tortious,  the  twofold  aspect  of  the  single 
liability  at  once  follows,  and  the  injured  party  may  treat  it  as  arising  from  the 
tort,  and  enforce  it  by  an  action  setting  forth  the  tortious  acts  or  defaults ;  or 
may  treat  it  as  arising  from  an  implied  contract  and  enforce  it  by  an  action  set- 
ting forth  the  facts  from  which  the  promise  is  inferred  by  law."  ^ 

b.  Breach  of  Contract  Which  Amounts  to  a  Tort.  Where  a  breach  of  con- 
tract amounts  to  a  tort,  a  party  may  either  sue  for  breach  of  the  contract  or  sue 
for  the  tort.^^ 

e.  Breach  of  Duty  Imposed  by  Law.  It  is  a  general  rule  that  where  there  is 
a  breach  of  duty  which  is  imposed  upon  one  by  law  plaintiff  may  at  his  election 
sue  and  declare  upon  the  expressed  or  implied  contract,  or  for  the  tort.^^    It  is 


16.  Detinue  generally  see  Detinue. 
Replevin  generally  see  Replevin. 
Trover  generally  see  Trover  and  Conver- 
sion. 

17.  Bruner  v.  Dyball,  42  111.  34;  Moore  v. 
Baker,  4  Ind.  App.  115,  30  N.  E.  629,  51  Am. 
St.  Rep.  203. 

18.  Case  generally  see  Case,  Action  on. 
Trespass  generally  see  Trespass. 

19.  Waterman  v.  Hall,  17  Vt.  128,  42  Am. 
Dec.  484,  holding  that  where  the  injury  con- 
sisted in  driving  plaintiff's  beast  upon  a 
fence  whereby  its  death  was  caused  that 
either  trespass  or  case  would  lie. 

20.  Pomeroy  Rem.  &  Rem.  Rights,  §§  568, 
801.  See  also  Cooper  v.  Cooper,  147  Mass. 
370,  373,  17  N.  E.  892,  9  Am..  St.  Rep.  721, 
where  the  court  says :  "  The  same  act  or 
transaction  may  constitute  a  cause  of  action 
both  in  contract  and  in  tort,  and  a  party  may 
have  an  election  to  pursue  either  remedy. 
In  that  sense  he  may  be  said  to  waive  the 
tort  and  sue  in  contract.  But  a  right  of  ac- 
tion in  contract  cannot  be  created  by  waiving 
a  tort,  and  the  duty  to  pay  damages  for  a 
tort  does  not  imply  a  promise  to  pay  them, 
upon  which  assumpsit  can  be  maintained." 
Butts  V.  Collins,  13  Wend.  (N.  Y.)  139,154, 
it  is  declared  that  in  a  variety  of  cases  plain- 
tiff may  waive  the  tort  and  sue  in  contract 
and  vice  versa-,  he  has  an  election  of  ac- 
tion. 

21.  Sheldon  v.  The  Uncle  Sam,  18  Cal.  526, 
534,  79  Am.  Dec.  193,  where  Cope,  J.,  said: 
"  The  cases  in  which  this  principle  has  been 
applied  are  very  numerous,  and  the  subject 
is  .  .  .  familiar  to  the  profession."  In  Whit- 
tenton  Mfg.  Co.  v.  Memphis,  etc.,  River  Packet 
Co.,  21  Fed.  896,  it  is  held  that  tort  is  the 
natural  and  habitual  foundation  of  the  ac- 
tion for  breach  of  the  ordinary  contract  of 
carriage,  and  the  declaration  will  be  so  con- 
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strued,  unless  the  facts  of  the  case  clearly 
show  that  plaintiff  has  elected  to  sue  on  the 
contract. 

A  mere  breach  of  contract  cannot  be  sued 
on  as  a  tort,  but  for  the  tortious  acts,  inde- 
pendent of  the  contract,  action  lies  in  tort, 
though  one  of  the  consequences  is  a  breach  of 
the  contract,  and  election  lies  in  such  case?;. 
Stock  V.  Boston,  149  Mass.  410,  21  N.  E.  871,  ' 
14  Am.  St.  Rep.  430. 

22.  Ansell  v.  Waterhouse,  2  Chit.  1,  3.  6 
M.  &  S.  385,  18  Rev.  Rep.  413,  18  E.  C.  L. 
469.    See  also  the  following  cases: 

Arkansas. — St.  Louis,  etc.,  R.  Co.  v.  Heath, 
41  Ark.  476. 

Georgia. —  Caldwell  v.  Richmond,  etc.,  R, 
Co.,  89  Ga.  550,  15  S.  E.  678. 

Illinois. —  Nevin   v.   Pullman   Palace  Car 
Co.,   106  HI.   222,  227,  46  Am.   Rep.   688,  | 
where  it  is  said  that  "  it  is  agreed  by  all  the  j 
authorities  the  gravamen  of  the  charge  in  an  i 
action  on  the  case  is  the  tort  or  wrong  of  the 
defendant,    notwithstanding    such    tort  or 
wrong  may  be  also  a  breach  of  an  express  or 
implied  contract,  whereas  in  an  action  ex 
contractu  the  gist  of  the  action  is  the  breach  , 
of  the  contract,  without  regard  to  the  tortious 
character  of  the  act  of  the  defendant.  .  .  . 
It  is  a  familiar  doctrine  that  case  will  lie 
for  a  mere  nonfeasance  against  persons  exer- 
cising certain  public  trades  or  employments, 
where  no  contractual  relation  exists  between 
them  and  the  plaintiff." 

Maryland. —  Baltimore,    etc.,    R.    Co.  v, 
Pumphrey,  59  Md.  390. 

Mississippi. —  Waters    v.   Mobile,   etc.,  R. 
Co.,  74  Miss.  534,  21  So.  240. 

Nebraska. —  Hart  r.  Barnes,  24  Nebr.  782, 
40  N.  W.  322. 

New  YorA;.— Butts  v.  Collins,  13  Wend. 
139,  where  it  is  declared  that  not  only  in 
cases  of  implied  but  also  in  cases  of  express 
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decided,  however,  that  where  there  is  no  legal  duty  except  that  arising  from  the 
contract  there  can  be  no  election  between  an  action  on  contract  and  one  on  tort, 
since  in  such  case  there  is  no  cause  of  action  in  tort.^^ 

d.  Wrongful  Taking,  Detention,  or  Conversion  of  Goods  or  Things  in  Action. 
Tlie  rule  is  Urmlj  established  that  when  goods  or  things  in  action  have  been 
wrongfully  taken  or  detained  or  converted  and  have  been  sold  or  disposed  of  by  the 
wrong-doer,  the  owner  may  sue  him  in  tort  for  the  taking  and  carrying  away  or 
the  conversion,  or  he  may  waive  the  tort  and  sue  on  the  implied  promise  to  refund 
the  price  or  value  as  money  had  and  received  to  plaintiff's  use  or  he  may  pur- 
sue and  recover  the  property  itself  from  the  transferee  of  the  wrong-doer.^^  But 
when  the  chattels  or  things  in  action  have  been  simply  taken  or  converted,  but 
not  sold  or  disposed  of  by  the  wrong-doer,  a  conflict  of  opinion  exists  as  to  the 
owner's  right  of  election  to  bring  an  action  based  upon  the  tort  (trespass,  replevin, 
detinue,  or  trover)  or  to  waive  the  tort,  treat  the  transaction  as  a  sale,  and  bring 
an  action  based  upon  the  implied  promise  to  pay  the  value  of  the  goods.^^ 


contracts  if  they  create  a  duty  case  will  lie, 
and  where  defendant  has  been  guilty  of  a 
tortious  neglect  of  duty  plaintiff  may  waive 
the  tort  and  rely  upon  the  circumstances  as 
forming  a  breach  of  promise  implied  from 
some  consideration  of  reward.  And  see 
Church  V.  Mumford,  11  Johns.  (N.  Y.)  479, 
480. 

'North  Carolina. —  Fisher  v.  Greensboro 
Water  Supply  Co.,  128  N.  C.  375,  38  S.  E. 
912. 

Ohio. —  Pennsylvania  R.  Co.  c.  People,  31 
Ohio  St.  537. 

Pennsylvania. — Pittsburgh  v.  Grier,  22  Pa. 
St.  54,  60  Am.  Dec.  65;  Hoehle  v.  Allegheny 
Heating  Co.,  5  Pa.  Super.  Ct.  21. 

South  Carolina. —  Tindall  v.  McCarthy,  44 
S.  C.  487,  22  S.  E.  734. 

United  States. —  Emigh  v.  Pittsburgh,  etc., 
R.  Co.,  8  Fed.  Cas.  No.  4,449,  4  Biss.  114, 
115,  where  it  is  said:  "The  subjects  proper 
for  action  on  the  case  are  of  two  distinct 
classes.  First,  where  there  is  a  tort  com- 
mitted, without  force,  on  the  person,  char- 
acter, or  property  of  the  plaintiff,  entirely 
unconnected  with  any  contract.  Secondly, 
when  there  is  a  contract,  either  express  or 
implied,  from  which  a  common  law  duty  re- 
sults, an  action  on  the  case  lies  for  a  breach 
of  that  duty;  in  which  case  the  contract  is 
laid  as  mere  inducement,  and  the  tort  arising 
from  the  breach  of  duty  as  the  gravamen  of 
the  action." 

England. —  Leslie  v.  Wilson.  3  B.  &  B.  171, 
6  Moore  C.  P.  415,  23  Rev.  Rep.  605,  7  E.  C.  L. 
667. 

Actions  ex  delicto  for  negligence  see  1  Cyc. 
665. 

Form  of  action  against  carriers  see  6  Cyc. 
513. 

Form  of  action  in  bailments  see  5  Cyc.  213, 
220. 

23.  Parrill  v.  Cleveland,  etc.,  R.  Co.,  23 
Ind.  App.  638,  55  N.  E.  1026. 

24.  Pomeroy  Code  Rem.  {3d  ed.)  §  569. 
See  also  the  following  cases : 

Alabama. —  Upchurch  v.  Norsworthy,  15 
Ala.  705. 

Arkansas. — Chamblee  v.  McKenzie,  31  Ark. 
155;  Bowman  u.  Browning,  17  Ark.  599. 


California. —  Lataillade  v.  Orena,  91  Cal.. 
565,  27  Pac.  924,  25  Am.  St.  Rep.  219  (hold- 
ing that  a  sale  by  a  guardian  of  the  personal 
property  of  his  ward  and  conversion  of  the 
purchase-money  to  his  own  use  the  tort  may 
be  waived  and  assumpsit  maintained  for  the 
purchase-money);  Fratt  v.  Clark,  12  Cal.  89. 

Georgia. —  Cragg  v.  Arendale,  113  Ga.  181,, 
38  S.  E.  399. 

Illinois. —  Staat   v.    Evans,    35   111.  455 
Morrison  v.  Rogers,  3  111.  317. 

Kansas. —  Smith  v.  McCarthy,  39  Kan.. 
308,  18  Pac.  204. 

Michigan. —  Tolan  v.  Hodgeboom,  38  Mich. 
624;  Watson  v.  Stever,  25  Mich.  386. 

Minnesota. —  Brady  v.  Brennan,  25  Minn. 
210. 

New  York. —  Small  v.  Robinson,  9  Hun 
418;  Tryon  v.  Baker,  7  Lans.  511;  Harpend- 
ing  V.  Shoemaker,  37  Barb.  270;  Berly  v. 
Taylor,  5  Hill  577  (see  reporter's  note  584)  ; 
Talbot  V.  Rochester  Bank,  1  Hill  295;  Put- 
nam V.  Wise,  1  Hill  234,  37  Am.  Dec.  309 
( see  reporter's  note  240 ) . 

North  Carolina. —  Brittain  v.  Payne,  118 
N.  C.  989,  24  S.  E.  711;  Timber,  etc.,  Co.  i\ 
Brooks,  109  N.  C.  698,  14  S.  E.  315. 

Virginia. — Sangster  v.  Com.,  17  Gratt.  124. 

See  18  Cent.  Dig.  tit.  "  Election  of  Reme- 
dies," §  2. 

25.  Jones  v.  Lincoln  First  Nat.  Bank, 
(Nebr.  1902)  90  N.  W.  912;  Matter  of  Pier- 
son,  19  N.  Y.  App.  Div.  478,  46  N.  Y.  Suppl. 
557 ;  Bryan  v.  Robert,  1  Strobh.  Eq.  ( S.  C. ) 
334;  Baker  r.  Wasson,  59  Tex.  140;  Rod- 
rigues  v.  Trevino,  54  Tex.  198. 

26.  The  weight  of  authority  seems  to  fa- 
vor the  right  of  election,  at  least  so  where 
the  wrong-doer  has  had  a  beneficial  use  of 
the  property. 

California. —  Lehmann  v.  Schmidt,  87  Cal. 
15,  25  Pac.  161;  Roberts  v.  Evans,  43  Cal. 
380. 

Illinois. —  Shober,  etc..  Lithographing  Co. 
V.  Schedler,  63  111.  App.  48,  49  [citing  Elgin 
V.  Joslyn,  136  111.  525,  26  N.  E.  1090;  To- 
ledo, etc.,  R.  Co.  V.  Chew,  67  111.  378;  Farsoii 
V.  Hutcliins,  62  111.  App.  439],  where  it  is  said: 

It  seems  to  be  settled  law  in  this  State 
that,  although  the  act  of  a  party  in  obtain- 
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e.  Liability  Connected  With  a  Claim  to  Land  or  Arising  From  Its  Use.  A 

choice  of  the  same  character  is  sometimes  possible  where  the  liability  is  coMuected 
with  a  claim  to  land  or  arises  from  its  iise.^ 

f.  Sales  Upon  Credit  Induced  by  Fraudulent  Representations.  A  fraudulent 
purchase  of  goods  on  credit  may  be  repudiated  by  the  vendoi',  who  may  elect 
between  assumpsit  and  tort  as  to  the  form  of  the  action,  or  he  may  sue  simply  as 
for  goods  sold  and  delivered  ;  and  the  vendor  is  not  required  to  wait  until  the 
credit  has  expired,  but  may  sue  immediately.^^ 


ing  the  goods  of  another  and  converting 
them  into  money.,  or  in  applying  them  to 
his  own  use,  may  be  tortious,  the  owner  may 
waive  the  tort  and  charge  the  wrong-doer  in 
assumpsit  on  the  common  counts  as  for 
money  had  and  received,  or  for  goods  sold 
and  delivered." 

Indiana. —  Jones  v.  Gregg,  17  Ind.  84. 

Massachusetts.  —  Brown  v.  Magorty,  156 
Mass.  209,  30  N.  E.  1021,  holding  that  for 
breach  of  contract  in  converting  personal 
property  which  is  the  subject  thereof,  elec- 
tion may  be  had  between  tort  or  contract. 

Michigan. —  Aldine  Mfg.  Co.  v.  Barnard,  84 
Mich.  632,  48  N.  W.  280,  holding  that  where 
personal  property  is  obtained  under  con- 
tract and  upon  breach  thereof  its  surrender 
is  refused  on  demand,  this  is  a  conversion 
for  which  tort  may  be  waived  and  assumpsit 
brought.  See  Loomis  v.  O'Neal,  73  Mich. 
582,  41  N.  W.  701;  McLaughlin  v.  Sulley, 
46  Mich.  219,  6  N.  W.  256;  Coe  v.  Wager,  42 
Mich.  49,  3  N.  W.  248;  Fiquet  v.  Allison,  12 
Mich.  328,  86  Am.  Dec.  54,  holding  that  a 
tenant  in  common  may  maintain  assumpsit 
against  his  cotenant  for  his  share  of  the 
-crops.  .  Such  crops  are  divisible,  and  the 
share  of  each  easily  ascertained,  and  the  re- 
fusal to  recognize  the  right  of  the  cotenant 
amounts  to  a  conversion.  The  tort  may  be 
waived  and  assumpsit  brought, 

Missouri. —  Gordon  v.  Bruner,  49  Mo.  570 ; 
Floyd  V.  Wiley,  1  Mo.  430. 

New  Hampshire. —  Hill  v.  Davis,  3  N.  H. 
384. 

Weio  York. —  Terry  v.  Munger,  121  N.  Y. 
161,  24  N.  E.  272,  18  Am.  St.  Rep.  803,  8 
L.  R.  A.  216  [affirming  49  Hun  560,  2  N.  Y. 
Suppl.  348] ;  McGoldrick  v.  Willits,  52  N.  Y. 
612  (especially  where  the  party  who  appro- 
priated the  property  received  the  benefit)  ; 
Abbott  V.  Blossom,  66  Barb.  353  (especially 
where  defendant  has  absolutely  used  the 
property  for  his  own  benefit  changing  its 
condition  and  character )  ;  Chambers  v. 
Lewis,  2  Hilt.  591.  And  compare  Tryon  v. 
Baker,  7  Lans.  511. 

North  Carolina.  —  Logan  v.  Wallis,  76 
N.  C.  416. 

Ohio. —  Baird  v.  Howard,  51  Ohio  St.  57, 
36  N.  E.  732,  46  Am.  St.  Rep.  550,  22  L.  R.  A. 
846,  holding  that  where  one  obtains  posses- 
sion wrongfully  under  a  contract  and  con- 
verts it  tort  or  contract  lies. 

Tennessee. —  Alsbrook  v.  Hathaway,  3  Sneed 
454,  456,  where  the  court  says :  "  If  one  may 
sue  in  assumpsit  for  goods  delivered  and  con- 
verted, and  recover  the  value,  and  for  goods 
wrongfully  taken  and  sold  for  money,  we 
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can  see  no  good  reason  why  the  value  of 
goods  tortiously  taken  and  converted,  but 
not  sold,  may  not  be  recovered  in  the  same 
form  of  action." 

Texas. —  Pridgin  v.  Strickland,  8  Tex.  427. 
58  Am.  Dec.  124. 

Wisconsin. —  Kalckhoff  r.  Zoehrlaut,  40 
Wis.  427. 

United  States. —  Phelps  v.  Church  of  Our 
Lady  Help,  99  Fed.  6^3,  40  C.  C.  A.  72, 
especially  where  the  property  has  been  ap- 
plied to  the  beneficial  use  of  the  wrong-doer. 

Against  the  right  of  election,  however,  see 
the  following  cases : 

Alabama. —  Fuller  v.  Duren,  36  Ala.  73, 
76  Am.  Dec.  318;  Crow  v.  Boyd,  17  Ala.  51. 

Arkansas. —  Chamblee  v.  McKenzie,  31  Ark. 
155;  Bowman  v.  Browning,  17  Ark.  599. 

Connecticut. —  Tucker  v.  Jewett,  32  Conn. 
563. 

Georgia. —  Barlow  v.  Stalworth,  27  Ga.  517. 

Illinois. —  Morrison  v.  Rogers,  3  HI.  317. 

Iowa. —  Moses  v.  Arnold,  43  Iowa  187,  22 
Am.  Rep.  239. 

Massachusetts. —  Berkshire  Glass  Co.  v. 
Wolcott,  2  Allen  227,  79  Am.  Dec.  787 ;  Jones 
r.  Hoar,  5  Pick.  285. 

Michigan. —  Tolan  v.  Hodgeboom,  38  Mich. 
624  (holding  that  assumpsit  does  not  lie  for 
the  value  of  goods  taken  and  used  but  not 
disposed  of  by  defendant  for  money  or  mon- 
ey's worth ;  but  the  owner  can  bring  trespass 
for  the  taking  or  trover  for  the  goods)  ;  Wat- 
son V.  Stever,  25  Mich.  386. 

New  Hampshire. — Smith  v.  Smith,  43  N.  H. 
536;  Mann  v.  Locke,  11  K  H.  246. 

Pennsylvania. —  Willet  v.  Willet,  3  Watts 
277. 

yermon/.— Winchell  v.  Noyes,  23  Vt.  303. 

27.  Maryland. —  Thompson  v.  Clemens,  96 
Md.  196,  53  Atl.  919,  60  L.  R.  A.  580. 

Massachusetts. —  Hunt  v.  Boston,  183  Mass. 
303,  67  N.  E.  244. 

New  York. —  Trull  i:.  Granger,  8  N.  Y.  115. 

Virginia. —  Shanks  v.  Edmondson,  28  Gratt. 
804. 

Wisco7isin. —  Norden  v.  Jones,  33  Wis,  600, 
14  Am.  Rep.  782. 

28.  Roth  V.  Palmer,  27  Barb.  (N.  Y.)  652. 
See  also  Heilbronn  v.  Herzog,  165  N.  Y.  98, 
58  N.  E.  759  [reversing  33  N.  Y.  App.  Div. 
311,  53  N.  Y.  Suppl.  841]  (holding  that  in  such 
case  plaintiff  without  waiting  for  the  expira- 
tion of  credit  could  either  disaffirm  the  sale, 
and  proceed  in  replevin  or  waive  the  tort  and 
proceed  in  assumpsit  for  the  purchase-price)  ; 
Weigand  v.  Sichel,  4  Abb.  Dec.  (N.  Y.)  592,  3 
Keyes  (N.  Y.)  120,  33  How.  Pr.  (N.  Y.)  174  ; 
Kayser  r.  Sichel,  34  Barb.  (N.  Y.)  84.  In 
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B.  Between  Leg'al  and  Equitable  Remedial  Rights.^^  Election  between 
different  remedial  rights  may  also  be  made,  although  one  of  these  rights  is  legal 
in  its  nature  and  the  other  equitable.^ 

III.  NECESSITY  OF  ELECTION. 

In  order  that  election  must  be  made  the  party  must  have  at  his  command  dif- 
ferent coexisting  remedial  rights,^^  which  are  inconsistent,^^  and  not  analogous, 
consistent,  and  concurrent.^^ 

IV.  WHAT  CONSTITUTES  INCONSISTENCY  BETWEEN  ALTERNATIVE  REMEDIAL 

RIGHTS.25 

A.  Between  Remedial  Rights  All  of  Which  Are  Leg'al.  All  actions 
which  proceed  upon  the  theory  that  tiie  title  to  property  remains  in  plaintiff  are 


Galloway  v.  Holmes,  1  Dougl.  (Mich.)  330,  it 
is  held  that  if  goods  be  fraudulently  obtained 
on  credit  the  vendor  cannot  before  the  credit 
has  expired  maintain  assumpsit.  In  Allen 
X.  Ford,  19  Pick,  (Mass.)  217,  the  goods  were 
also  sold  on  credit  and  the  court  followed 
an  English  decision  holding  that  assumpsit 
could  not  be  maintained,  before  the  expira- 
tion of  the  credit,  although  another  element 
entered  into  the  decision.  In  Ascutney  Bank 
V.  Ormsby,  28  Vt.  721,  a  deed  was  fraudu- 
lently obtained,  the  purchase-money  being  un- 
paid, and  it  was  held  that  the  tort  might  be 
waived  and  an  action  brought  on  the  con- 
tract. But  compare  Hollins  v.  Fowler,  L.  R. 
7  H.  L.  757,  44  L.  J.  Q.  B.  169,  33  L.  T.  Rep. 
N.  S.  73;  Ferguson  r.  Carrington,  9  B.  &  C. 
59,  17  E.  C.  L.  36,  3  C.  &  P.  457,  14  E.  C.  L. 
661,  7  L.  J.  K.  B.  O.  S.  139;  Read  v.  Hutch- 
inson, 3  Campb.  352 ;  De  Symons  f.  Minch- 
wich,  1  Esp.  430 ;  Hardman  v.  Booth,  1 
H.  &  C.  803,  9  Jur.  N.  S.  81,  32  L.  J.  Exch. 
105,  7  L.  T.  Rep.  N.  S.  638,  11  Wkly.  Rep. 
239.    And  see,  generally,  Sales. 

29.  Election  between  actions  at  law  and 
suits  in  equity  see  infra,  VIII. 

30.  As  in  cases  where  a  party  has  the 
equitable  right  to  obtain  the  specific  per- 
formance of  a  contract  or  the  legal  right  to 
secure  damages  for  the  breach.  Marston  v. 
Humphrey,  24  Me.  513;  Slaughter  r.  La 
Compagnie  Francaises,  etc.,  119  Fed.  588. 
So  where  a  party-  has  been  induced  to  enter 
into  a  contract  by  fraud,  he  may  either 
exercise  his  legal  right  to  damages  for  the 
fraud  or  his  equitable  right  to  a  rescission 
of  the  contract.  Wheeler  v.  Dunn,  13  Colo. 
428,  22  Pac.  827;  Sanger  v.  Wood,  3  Johns. 
Ch.  (N.  Y.)  416. 

31.  Mark  v.  Schumann  Piano  Co.,  105  HI. 
App.  490. 

32.  /da/io.— Elliott  r.  Collins,  6  Ida.  266, 
55  Pac.  301. 

Illinois. —  Mark  v.  Schumann  Piano  Co., 
105  111.  App.  490. 

Indiana. —  Parrill  v.  Cleveland,  etc.,  R.  Co., 
23  Ind.  App.  638,  55  N.  E.  1026. 

Michigan. —  Sullivan  v.  Ross,  113  Mich. 
311,  71  N.  W.  634,  76  N.  W.  309. 

Nebraska. —  Omaha  v.  Redick,  61  Nebr.  163, 
85  N.  W.  46;  State  v.  Bank  of  Commerce,  61 
Nebr.  22,  84  N.  W.  406. 
[17] 


United  States. —  Thielman  v.  Reynolds,  23 
Fed.  Cas.  No.  13,883. 

See  18  Cent.  Dig.  tit.  "Election  of  Rem- 
edies," §  4 ;  and  cases  cited  supra,  note  4. 

33.  Alabama. —  Williams  f.  Jones,  77  Ala. 
294. 

Illinois. — Ridgely  Nat.  Bank  v.  Patton,  109 
111.  479. 

Kentucky. —  Thomas  v.  Maysville  Gas  Co., 
108  Kv.  224,  56  S.  W.  153,  21  Ky.  L.  Rep. 
1690,  53  L.  R.  A.  147;  Arthur  v.  Campbell,  13 
Ky.  L.  Rep.  734;  Jones  r.  Bryant,  10  Ky.  L. 
Rep.  545. 

Nebraska.— Clark  v.  Hall,  54  Nebr.  479, 
74  N.  W.  856. 

New  York.— In  re  Garver,  176  N.  Y.  386, 
68  N.  E.  667  ;  Crossman  v.  Universal  Rubber 
Co.,  127  N.  Y.  34,  27  N.  E.  400,  13  L.  R.  A. 
91:  Mills  V.  Parkhurst,  126  N.  Y.  89,  26 
N.  E.  1041,  13  L.  R.  A.  472;  Mason  v.  Mason, 
4  Sandf.  Ch.  623. 

North  Carolina. —  Silvey  v.  Axley,  118 
N.  C.  959,  23  S.  E.  933. 

Ohio. —  Keszler  v.  Cincinnati,  3  Ohio  Cir. 
Ct.  223,  2  Ohio  Cir.  Dec.  127. 

South  Carolina. —  Freeman  v.  Bailey,  50 
S.  C.  241,  27  S.  E.  686. 

T  erwo?!^.— White  v.  White,  68  Vt.  161,  34 
Atl.  425. 

Wisconsin. —  Paetz  v.  Stoppleman,  75  Wis. 
510,  44  N.  W.  834. 

See  18  Cent.  Dig.  tit.  "Election  of  Rem- 
edies," §  1  seq.;  and  cases  cited  supra, 
note  4. 

34.  Stier  v.  Harms,  154  111.  476,  40  N.  E. 
296;  Bowen  v.  Mandeville,  95  N.  Y.  237 
(holding  that  a  party  is  entitled  to  prosecute 
all  the  concurrent  and  consistent  remedies 
that  he  may  legally  have,  and  the  fact  that 
one  induced  to  purchase  a  bond  by  fraud  had 
previously  recovered  two  judgments  against 
defendant  for  instalments  of  interest  falling 
due  on  the  bond,  in  actions  on  the  guaranty 
of  payment  contained  in  the  assignment  of 
the  bond,  does  not  preclude  him  from  recov- 
ering damages  for  the  fraud,  as  the  remedies 
are  consistent  and  concurrent;  both  proceed- 
ing on  the  theory  of  an  affirmance  of  the  con- 
tract )  ;  Patterson  v.  Swan,  9  Serg.  &  R.  ( Pa. ) 
16.  See  also  Mills  v.  Parkhurst,  126  N.  Y. 
89,  26  N.  E.  1041,  13  L.  R.  A.  472. 

35.  Effect  of  election  see  infra,  VII. 
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naturally  inconsistent  with  those  which  proceed  upon  the  tlieory  that  title  has 
passed  to  defendant.^®  But  there  is  no  inconsistency  between  different  legal 
remedial  rights,  all  of  which  are  based  upon  claim  of  title  to  property  in  plain- 
tiff^^ or  all  of  which  are  based  upon  the  affirmance  of  title  in  defendant.^ 

B.  Between  Leg-al  and  Equitable  Remedial  Rights  — l.  Where  Title  to 
Property  Is  Involved.  Where  title  to  property  is  involved  the  same  principle  is 
to  be  applied  in  deciding  the  question  of  inconsistency  between  legal  and  equi- 
table remedial  rights,  which  is  ajDplied  when  the  remedial  rights  are  all  legal  in 
their  nature.^^ 

2.  Assignment  For  Benefit  of  Creditors/*^  An  attempt  to  collect  a  claim 
against  an  assignee  for  creditors  by  proceeding  against  the  funds  is  not  inconsist- 
ent with  an  action  to  enforce  the  personal  liability  of  the  assignee,^^  or  assignor;*^ 
and  the  commencement  of  an  action  to  set  aside  an  assignment  for  the  benefit  of 
creditors  on  the  ground  of  fraud  is  not  inconsistent  with  a  creditor's  right  to 
share  in  the  assigned  estate.^^ 


Necessity  of  election  see  supra,  111. 
Right  of  election  see  supra,  II. 

36.  Illinois. —  Ermeling  v.  Gibson  Canning 
Co.,  105  111.  App.  196,  holding  that  one  who 
brings  an  action  of  attachment  against  a 
party  accused  of  fraud  in  purchasing  goods, 
affirms  the  sale  to  him,  and  cannot  proceed 
against  him  for  the  tort. 

Louisiana. —  Lowenstein  v.  Glass,  48  La. 
Ann.  1422,  20  So.  890. 

New  York. —  Conrow  v.  Little,  115  N.  Y. 
387,  22  N.  E.  346,  5  L.  R.  A.  693 ;  Taussig  v. 
Hart,  49  N.  Y.  301  (holding  that  where  a 
stockbroker  transferred  stock  of  a  customer, 
in  his  hands  for  sale,  to  himself  without  au- 
thority, and  sold  it  at  an  advance,  the  cus- 
tomer could  not  charge  the  broker  either 
as  purchaser  or  as  guilty  of  conversion,  and 
at  the  same  time  treat  the  stock  as  sold,  and 
ask  for  an  accounting)  ;  Morris  v.  Rexford, 
18  N.  Y.  552. 

Texas. —  McWilliams  v.  Thomas,  ( Civ.  App. 
1903)  74  S.  W.  596. 

Wisconsin. —  Carroll  v.  Fethers,  102  Wis. 
436,  78  N.  W.  604. 

United  States. —  Duffy  v.  Neale,  7  Fed.  Cas. 
No.  4,119,  Taney  271. 

See  18  Cent.  Dig.  tit.  "  Election  of  Reme- 
dies," §§  3,  17;  and  cases  cited  supra,  note 
28. 

Rule  that  a  vendor  of  goods  reserving  title 
until  price  is  paid  does  not  by  bringing  as- 
sumpsit for  the  price  elect  his  remedy  so  as 
to  bar  replevin  of  the  goods  (Canadian  Typo- 
graph  Co.  V.  Macgurn,  119  Mich.  533,  78 
N.  W.  542)  is  not  antagonistic  to  the  rule 
stated  in  the  text.  The  case  is  controlled  by 
the  express  terms  of  the  contract. 

37.  Simons  v.  Fagan,  62  Nebr.  287,  87 
N.  W.  21  (holding  that  a  suit  brought  for  the 
malicious  attachment  of  plaintiff's  property 
does  not  constitute  an  election  of  remedies 
so  as  to  preclude  plaintiff  from  subsequently 
bringing  action  on  the  attachment  bond)  ; 
Crockett  v.  Miller,  112  Fed.  729,  50  C.  C.  A. 
447  (holding  that  an  action  for  malicious 
trespass  in  seizing  plaintiff's  goods  under  an 
execution  against  another  is  not  inconsistent 
with  a  replevin  suit  to  recover  such  goods ) . 

38.  Swartz  1/.  Lawrence,  12  Phila.  (Pa.) 
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181,  holding  that  plaintiff  may  sue  out  an 
attachment,  under  the  act  of  Pennsylvania 
of  March  17,  1869,  authorizing  attachment 
for  fraud,  although  he  has  already  sued  in 
assumpsit  for  the  same  demand.  The  two 
remedies  are  not  inconsistent.  See  Adam 
Roth  Grocery  Co.  v.  Lewis,  69  Mo.  App. 
463.  I 

39.  Salyers   v.   Smith,   67   Ark.   526,  55 
S.  W.  936  (holding  that  where  the  considera- 
tion for  a  deed  fails  because  of  the  grantee's  j 
refusal  to  support  the  grantor,  the  latter  | 
must  either  sue  at  law  for  the  amount  of 
such  support  as  it  becomes  due,  or  treat  the 
deed  as  void,  and  sue  in  equity  to  cancel  it)  ;  \ 
Bracken  v.  Atlantic  Trust  Co.,  167  N.  Y.  510,  I 
60  N.  E.  772,  82  Am.  St.  Rep.  731;  Campbell  ! 
Printing  Press,  etc.,  Co.  v.  Walker,  43  Hun  { 
(N.  Y. )  449  (holding  that  one  who  has  pre-  ' 
vailed  in  a  replevin  suit  brought  to  recover 
the  possession  of  property  sold  by  him  under 

a  conditional  sale  cannot  maintain  a  proceed- 
ing to  foreclose  a  lien  which  the  buyer's  as- 
signee for  the  benefit  of  creditors  may  have  on 
the  property;  that  this  would  be  inconsistent 
with  the  replevin  suit ) .  See  also  Campbell 
V.  Kauflfman  Milling  Co.,  42  Fla.  328,  29  So. 
435. 

40.  Assignment  for  benefit  of  creditors 

generally  see  Assignments  For  Benefit  of 
Creditor  s 

41.  Smith  i\  Williams,   178  111.  420,  53 

N.  E.  358.  I 

42.  Eureka  Dist.  Tp.  v.  Farmers'  Bank,  88  )• 
Iowa  194,  55  N.  W.  342. 

43.  In  re  Garver,  176  N.  Y.  386,  68  N.  E. 
667  (holding  that  the  commencement  of  an 
action  by  a  judgment  creditor  to  set  aside  an 
assignment  for  the  benefit  of  creditors  on  the 
ground  of  fraud  does  not  constitute  an  elec- 
tion by  him  to  take  in  hostility  to  the  assign- 
ment within  the  doctrine  of  election  of  reme- 
dies; and  although  he  is  successful  as  to  a 
portion  of  the  property  transferred  to  the  as- 
signee, if  the  judgment  results  in  no  benefit 
to  him  he  may  take  under  the  assignment 
notwithstanding  his  attack  upon  it,  and  the 
judgment  constitutes  no  bar  to  such  relief)  ; 
Mills  V.  Parkhurst,  126  N.  Y.  89,  26  K  E. 
1041,  13  L.  R.  A.  472. 
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3.  MORTGAGES.^^  There  is  no  inconsistency  between  the  legal  and  equitable 
remedial  rights  possessed  by  a  mortgagee  in  case  of  breach,  and  he  may  exercis© 
them  all  at  the  same  time/^ 

4.  Actions  on  Contract  and  For  Reformation  of  Contract/*^  Where  a  mistake 
has  been  made  in  a  contract  of  such  a  nature  and  under  such  circumstances  as  to 
give  rise  to  the  equitable  right  to  have  the  contract  reformed,  the  prosecution  to 
judgment  of  an  action  at  law  for  damages  for  breach  of  the  contract  is  inconsist- 
ent with  and  a  bar  to  a  subsequent  suit  for  the  reformation  of  the  contract.'*^  But 
there  is  no  inconsistency  between  an  action  at  law  on  a  contract  and  a  suit  in 
equity  asking  for  the  reformation  of  the  contract  on  account  of  mistake,  and  that 
the  prosecution  of  the  action  at  law  be  stayed  until  such  reformation.^® 

V.  WHAT  ACTS  CONSTITUTE  AN  ELECTION  BETWEEN  ALTERNATIVE  REMEDIAL 

RIGHTS. 

A.  In  General.  Any  decisive  act  of  a  party,  with  knowledge  of  his  rights 
and  of  the  facts,  determines  his  election  in  case  of  conflicting  and  inconsistent 
remedies.^^ 

B.  Prosecution  of  Action  or  Suit  to  Judgement  or  Decree.  The  prose- 
cution of  one  remedial  right  to  judgment  or  decree,  whether  the  judgment  or 
decree  is  for  or  against  plaintiff,  is  a  decisive  act  which  constitutes  a  conclusive 
election,  barring  the  subsequent  prosecution  of  inconsistent  remedial  rights.^^ 

C.  Commencement  of  Any  Proceeding*  in  Court  Having*  Jurisdiction  to 
Entertain  the  Same.  By  preponderance  of  authority  the  mere  commence- 
ment of  any  proceeding  to  enforce  one  remedial  right,  in  a  court  having  juris- 


44.  Mortgage  generally  see  Mortgages. 

45.  Iowa. —  Bossingham  t.  Syck,  118  Iowa 
192,  91  N.  W.  1047,  59  L.  R.  A.  796,  holding 
that  the  commencement  of  a  suit  to  foreclose 
a  mortgage  and  recover  a  personal  judgment 
on  the  notes  against  a  grantee  of  the  mort- 
gaged realty  who  had  assumed  the  mortgage 
is  not  an  election  defeating  the  mortgagee's 
right  of  action  against  a  former  grantee,  who 
had  also  assumed  the  mortgage. 

Nebraska. — Mundy  v.  Whittemore,  15  Nebr. 
647,  19  N.  W.  694. 

Neiv  York. — Dunkley  v.  Van  Buren,  3  Johns. 
Ch.  330. 

Virginia. —  Priddy  v.  Hartsook,  81  Va.  67. 

Wisconsin. —  Carpenter  v.  Meachem,  111 
Wis.  60,  86  N.  W.  552. 

See  18  Cent.  Dig.  tit.  "  Election  of  Reme- 
dies," §  1  seq. 

46.  Contract  generally  see  Contracts. 

47.  Thomas  v.  Joslin,  36  Minn.  1,  29 
N.  W.  344,  1  Am.  St.  Rep.  624;  Steinbach  v. 
Relief  F.  Ins.  Co.,  12  Hun  (N.  Y.)  640. 

48.  Lansing  v.  Commercial  Union  Assur. 
Co.,  (Nebr.  1903)  93  N.  W.  756,  holding  that 
where  plaintiff  has  commenced  an  action  at 
law  on  a  fire  policy,  and  sues  in  equity  to 
stay  the  prosecution  until  the  contract  sued 
on  can  be  reformed  on  account  of  mistake, 
the  actions  are  not  inconsistent,  but  one  is 
auxiliary  to  and  dependent  upon  the  other. 

49.  So  held  in  an  early  New  York  case. 
Sanger  v.  Wood,  3  Johns.  Ch.  416.  Accepting 
this  as  a  correct  statement  of  the  law,  the 
question  still  remains,  W^hat  acts  are  deci- 
sive? And  to  this  question  the  answers  of 
the  different  courts  are  not  entirely  harmo- 
nious.   See  infra,  V,  B  et  seq. 

50.  Georgia. —  Bacon   v.   Moody,   117  Ga. 


207,  43  S.  E.  482 ;  Equitable  L.  Assur.  Soc.  i\ 
May,  82  Ga.  646,  9  S.  E.  597.  But  see  Bowen 
v.  Frick,  75  Ga.  786. 

Illinois. —  Weill  v.  Fontanel,  31  111.  App.. 
615. 

loiva. —  Keene  Five-Cents  Sav.  Bank  i\ 
Archer,  109  Iowa  419,  80  N.  W.  505. 

Kansas. —  Santa  Fe  Bank  v.  Haskell  County, 
61  Kan.  785,  60  Pac.  1062. 

Massachusetts. —  Perkins  c.  Lyman,  11 
Mass.  76,  6  Am.  Dec.  158. 

Michigan. — Sullivan  v.  Ross,  113  Mich.  311,. 
71  N.  W.  634,  76  N.  W.  309;  McDonald  v, 
Preston  Nat.  Bank,  111  Mich.  649,  70  N. 
143. 

Missouri. —  Tierman  v.  Security  Bldg.,  etc.^ 
Assoc.  No.  2,  152  Mo.  135,  53  S.  W.  1072; 
Boogher  v.  Frazier,  99  Mo.  325,  12  S.  W.  885; 
Nanson  v.  Jacob,  93  Mo.  331,  6  S.  W.  246,  3 
Am.  St.  Rep.  531;  Welsh  v.  Carder,  95  Mo. 
App.  41,  68  S.  W.  580. 

Nebraska. —  Jones  v.  Lincoln  First  Nat, 
Bank,  (1902)  90  N.  W.  912. 

Neiv  York.— Deitz  v.  Field,  10  N.  Y.  App, 
Div.  425,  41  N.  Y.  Suppl.  1087;  Drennan  l\ 
Boice,  19  Misc.  641,  44  N.  Y.  Suppl.  394,  4 
N.  Y.  Annot.  Cas.  141.  But  see  Shaut  v. 
Schauroth,  46  N.  Y.  App.  Div.  450,  61  N.  Y. 
Suppl.  767. 

0/iio.— Albright  v.  Meredith,  58  Ohio  St. 
194,  50  N.  E.  719. 

Texas. —  Parker  v.  Panhandle  Nat.  Bank^ 
11  Tex.  Civ.  App.  702,  34  S.  W.  196. 

Washington. —  Gaffney  v.  Megrath,  2a 
Wash.  476,  63  Pac.  520. 

See  18  Cent.  Dig.  tit.  "Election  of  Reme- 
dies," §§  8,  12. 

And  compare  Bent  v.  Barnes,  90  Wis.  631- 
64  N.  W.  428. 
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diction  to  entertain  tlie  same,  is  such  a  decisive  act  as  constitutes  a  conclusive 
election,  barring  the  subsequent  prosecution  of  inconsistent  remedial  rights.^^ 
But  in  some  of  the  states  it  is  held  that  the  mere  commencement  of  a  proceeding 
is  not  such  a  conclusive  election  as  will  prevent  plaintiff  from  obtaining  a  dis- 
missal thereof,  and  from  instituting  another  proceeding  to  enforce  an  inconsistent 
remedial  right.^^  And  in  other  states  the  second  proceeding  may  be  maintained, 
although  the  first  is  still  pending.^^ 

D.  Participation  in  Pending"  Proceeding's.  Any  act  of  a  party  during  the 
pendency  of  proceedings  before  a  court  having  jurisdiction  thereof,  by  which 
relief  based  upon  one  remedial  right  is  claimed,  constitutes  a  conclusive  election 
which  will  preclude  the  same  party  from  prosecuting  another  proceeding  based 
■upon  an  inconsistent  remedial  right  but  it  does  not  preclude  the  prosecution  of 
a  proceeding  based  upon  a  remedial  right  which  is  consistent  with  the  one  first 
asserted,  although  both  arise  from  the  same  transaction  ;  and  in  order  to  have 
the  act  constitute  an  election  it  must  have  been  done  by  one  who  was  a  party  to 
the  first  proceeding,  and  who  is  also  a  party  to  the  second.^^ 

E.  Acts  Prior  to  Commencement  of  Leg'al  Proceeding's.  Although  acts 
prior  to  the  actual  commencement  of  legal  proceedings  indicate  an  intention  to 
rely  upon  one  remedial  right,  yet  they  do  not  constitute  an  election  which  will 


51.  District  of  Columbia. —  Smith  t\  Gil- 
more,  7  App.  Cas.  192. 

Illinois. —  Daniels  v.  Smith,  15  111.  App. 
339.  See  Crockett  First  Nat.  Bank  v.  George 
E.  Barse  Live  Stock  Commission  Co.,  198  111. 
232,  64  N.  E.  1097. 

Iowa. —  Theusen  v.  Brvan,  113  Iowa  496,  85 
N.  W.  802. 

Louisiana. —  Lowenstein  v.  Glass,  48  La. 
Ann.  1422,  20  So.  890. 

Maine. —  Bohanan  v.  Pope,  42  Me.  93 ;  Lar- 
rabee  v.  Lumbert,  34  Me.  79. 

Michigan. —  Thomas  v.  Watt,  104  Mich. 
201,  62  N.  W.  345;  Nield  v.  Burton,  49  Mich. 
53,  12  N.  W.  906. 

'New  York. —  Conrow  v.  Little^,  115  N.  Y. 
387,  22  N.  E.  346,  5  L.  R.  A.  693 ;  PoAvers  v. 
Benedict,  88  K  Y.  605;  Moller  v.  Tuska,  87 
N.  Y.  166;  Morris  v.  Rexford,  18  N.  Y.  552; 
Schoeneman  v.  Chamberlin,  55  N.  Y.  App. 
Div.  351,  67  N.  Y.  Suppl.  284.  See  Bach  v. 
Tuch,  126  N.  Y.  53,  26  N.  E.  1019;  Strong 
V.  Strong,  102  N.  Y.  69,  5  N.  E.  799. 

Tennessee. —  Memphis  First  Nat.  Bank  i\ 
Pettit,  9  Heisk.  447. 

Texas. —  Bauman  v.  Jalfray,  6  Tex.  Civ. 
App.  489,  26  S.  W.  260. 

Wisconsin. —  Ludington  v.  Patton,  111  Wis. 
208,  86  N.  W.  571;  Clausen  v.  Head,  110  Wis. 
405,  85  N.  W.  1028,  84  Am.  St.  Rep.  933; 
Crook  V.  Baraboo  First  Nat.  Bank,  83  Wis. 
31,  52  N.  W.  1131,  35  Am.  St.  Rep.  17. 

The  commencement  and  not  the  result  of 
the  action  determines  the  election  between 
remedies.  In  re  Garver,  176  N.  Y.  386,  68 
N.  E.  667. 

52.  Huntsville  Belt  Line,  etc.,  R.  Co.  t*. 
Corpening,  97  Ala.  681,  12  So.  295,;  McCoy 
V.  Stockman,  146  Ind.  668,  46  N.  E.  21; 
Hargadine-McKittrick  Dry  Goods  Co.  v.  War- 
den, 151  Mo.  578,  52  S.  W.  593;  Johnson- 
Brinkman  Commission  Co.  v.  Kansas  City 
Cent.  Bank,  116  Mo.  558,  22  S.  W.  813,  38 
Am.  St.  Rep.  615;  Trimble  v.  Wollman,  71 
Mo.  App.  467 ;  Hart  v.  Walter,  7  Ohio  S.  &  C. 
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PI.  Dec.  409,  5  Ohio  N.  P.  282.  See  also 
Spurr  V.  Commercial  Union  Assur  Co.,  40 
Minn.  428,  42  N.  W.  207 ;  Spurr  v.  Home  Ins. 
Co.,  40  Minn.  424,  42  N.  W.  206.  "  If  a  man 
may  have  an  action  for  account  or  an  action 
of  debt  at  his  pleasure  and  he  bringeth  an 
action  of  account  and  appeare  to  it,  and  aftei- 
is  nonsuite,  yet  he  may  have  an  action  of  debt 
afterward;  because  both  actions  charge  the 
person."    Coke  Litt.  146a. 

53.  Norcross  v.  Cambridge,  166  Mass.  508, 
44  N.  E.  615,  33  L.  R.  A.  843  [following 
Moore  v.  Sanford,  151  Mass.  285,  24  N.  E. 
323,  7  L.  R.  A.  151]  ;  Richmond  Union  Pass. 
R.  Co.  r.  New  York,  etc.,  R.  Co.,  95  Va.  386, 
28  S.  E.  573.  See  also  National  Granite  Bank 
V.  Tyndale,  179  Mass.  390,  60  N.  E.  927. 

Another  action  pending,  effect  of,  see  gen- 
erally Abatement  and  Revival. 

54.  Parker  v.  Hall,  55  Me.  362;  Richard- 
son V.  Rittenhouse,  40  N.  J.  L.  230;  Dorrance 

V.  Henderson,  92  N.  Y.  406 ;  Gilbert  v.  Piatt,  | 
12  N.  Y.  App.  Div.  242,  42  N.  Y.  Suppl.  764.  j 
See  also  People  f.  Wood,  121  N.  Y.  522,  24 
N.  E.  952;  Parker  v.  Panhandle  Nat.  Bank, 
11  Tex.  Civ.  App.  702,  34  S.  W.  196. 

55.  Commercial  Nat.  Bank  r.  Kirkwood, 
172  111.  563,  50  N.  E.  219;  Owen  v.  Chri.sten- 
sen,  106  Iowa  394,  76  N.  W.  1003;  McMeekin  . 
r.  Worcester,  99  Iowa  243,  68  N.  W.  680; 
Langerberg  v.  Schmidt,  69  Mo.  App.  281; 
Pawlet  V.  Kelly,  69  Vt.  398,  38  Atl.  92. 

56.  Einstein  v.  Dunn,  61  N.  Y.  App.  Div. 
195,  70  N.  Y.  Suppl.  520  [affirmed  in  171 
N.  Y.  648,  63  N.  E.  1116].  In  this  case  plain- 
tiff became  the  owner  of  certain  goods  stored 
in  a  warehouse,  by  the  transfer  to  him  of  the 
warehouse  receipt  and  the  issuance  of  a  new 
one  in  his  name.  Defendant,  sheriff,  seized 
the  goods  under  an  ex  parte  order  made  in 
replevin  suits  against  the  original  o^vner  of 
the  goods,  in  which  suits  plaintiff,  although 
not  a  party  thereto,  moved  to  have  the  ex 
parte  order  vacated,  on  which  motion  no  order 
Avas  entered.    It  was  held  in  conversion  for 


ELECTION  OF  REMEDIES  [15  Cyc]  261 


preclude  the  subsequent  prosecution  of  an  action  or  suit  based  upon  an  inconsist- 
ent remedial  riglit,^^  unless  the  acts  contain  the  elements  of  an  estoppel  in  jpaisF" 
F.  Must  Be  Inconsistent  With  Remedial  Rig'ht  Subsequently  Asserted. 

No  act  is  decisive  so  as  to  constitute  a  conclusive  election  unless  the  remedial 
right  upon  which  such  act  is  based  is  irreconcilable  with  the  remedial  right  which 
the  subsequent  action  or  suit  is  brought  to  enforce.^^ 

VI.  VALIDITY  AND  FINALITY  OF  ELECTION. 
A.  Effect  of  Ignorance  of  Facts.    In  order  to  constitute  a  binding  election 
the  party  must  at  the  time  the  election  is  alleged  to  have  been  made  have  knowl- 
edge of  the  facts  from  which  the  coexisting,  inconsistent  remedial  rights  arise.^^ 


the  property  that  plaintiff  was  not  estopped 
by  such  motion  from  prosecuting  the  action, 
for  as  he  was  not  a  party  to  the  other  ac- 
tion he  was  not  confined  to  their  remedy 
therein. 

57.  Alabama. —  Abbott  r.  May,  50  Ala. 
97. 

District  of  Columbia. —  Tyler  v.  Moses,  13 
App.  Cas.  428. 

Iowa. —  Franklin  Sav.  Bank  v.  Colby,  105 
Iowa  424,  75  N.  W.  346. 

New  York.— Geiler  v.  Littlefield,  148  N.  Y. 
603,  43  N.  E.  66;  Roberge  v.  Winne,  144 
N.  Y.  709,  39  N.  E.  631 ;  Rhinelander  v.  Na- 
tional City  Bank,  36  N.  Y.  App.  Div.  11,  55 
N.  Y.  Suppl.  229;  Haas  v.  Selig,  27  Misc. 
504,  58  N.  Y.  Suppl.  328. 

Pennsylvania. —  Portland  Lumber  Co.  i'. 
Kiehl,  19  Pa.  Co.  Ct.  564. 

See  18  Cent.  Dig.  tit.  "Election  of  Rem- 
edies," §  1  seq. 

58.  Homer  v.  McCormick,  8  Kan.  App.  333, 
56  Pac.  1124;  Baumann  v.  Jefferson,  4  Misc. 
(N.  Y.)  147,  23  N.  Y.  Suppl.  685;  Gulf,  etc., 
R.  Co.  V.  North  Texas  Grain  Co.,  (Tex.  Civ. 
App.  1903)  74  S.  W.  567. 

Estoppel  in  pais  generally  see  Estoppel. 

59.  Illinois. —  Connor  v.  Palmquist,  61  111. 
App.  551. 

Indiana. — Bundy  v.  Monticello,  84  Ind.  119. 
See  also  Scherer  r.  Ingerman,  110  Ind.  428,  11 
N.  E.  8,  12  N.  E.  304. 

Kansas. —  Potter  v.  Northrup  Banking  Co., 
59  Kan.  455,  53  Pac.  520. 

Minnesota. —  Ironton  Land  Co.  v.  Butchart, 
73  Minn.  39,  75  N.  W.  749;  Cumbey  v.  Ue- 
land,  72  Minn.  453,  75  N.  W.  727;  Bell  v. 
Mendenhall,  71  Minn.  331,  73  N.  W.  1086. 

Missouri. —  Macklin  v.  Kinealv,  141  Mo. 
113,  41  S.  W.  893. 

Nebraska. —  State  v.  Home  Ins.  Co.,  59 
Nebr.  524,  81  N.  W.  443. 

New  York. —  Bowdish  v.  Page,  153  N.  Y. 
104,  47  N.  E.  44 ;  Walden  Nat.  Bank  v.  Birch, 
130  N.  Y.  221,  29  N.  E.  127,  14  L.  R.  A.  211 ; 
Mills  r.  Parkhurst,  126  N.  Y.  89,  26  N.  E. 
1041,  13  L.  R.  A.  472;  McLaughlin  r.  Durr, 
76  N.  Y.  App.  Div.  75,  78  N.  Y.  Suppl.  798; 
Wemple  v.  Hauenstein,  19  N.  Y.  App.  Div. 
552,  46  N.  Y.  Suppl.  288 ;  Matter  of  Pierson, 
19  N.  Y.  App.  Div.  478,  46  N.  Y.  Suppl.  557 ; 
Heidelbach  v.  National  Park  Bank,  87  Hun 
117,  33  N.  Y.  Suppl.  794;  Brooklyn  First 
Nat.  Bank  v.  Wallis,  84  Hun  376,  32  N.  Y. 
Suppl.  382 ;  Radman  r.  Haberstro,  49  Hun 
605,  1  N.  Y.  Suppl.  561. 


North  Carolina. —  Davis  v.  Terry,  114  N.  C. 
27,  18  S.  E.  947,  holding  that  the  fact  that' 
a  party  to  a  land  contract  brought  an  action 
to  reform  it  does  not  show  such  a  repudiation 
as  will  defeat  his  right  to  maintain  a  subse- 
quent action  for  its  specific  performance. 

South  Carolina. —  Townsend  v.  Sparks,  50 
S.  C.  380,  27  S.  E.  801,  holding  that  one  who 
replevies  property  seized  under  a  warrant  of 
foreclosure  of  an  agricultural  lien  does  not 
thereby  waive  his  rights  to  move  to  vacate 
the  warrant. 

Tennessee. —  Alabama  Marble,  etc.,  Co.  v. 
Chattanooga  Marble,  etc.,  Co.,  (Ch.  App. 
1896)  37  S.  W.  1004. 

Virginia. —  dinger  r.  McChesney,  7  Leigh 
660. 

Washington. —  Belt  v.  Washington  Water 
Power  Co.*,  24  Wash.  387,  64  Pac.  525. 

United  States. —  Holly  v.  Domestic,  etc., 
Missionary  Soc,  85  Fed.  249.  See  also  Robb 
V.  Roelker,  66  Fed.  23 ;  The  Felice  B.,  40  Fed. 
653. 

England.— Rice  v.  Reed,  [1900]  1  Q.  B.  54, 
69  L.  J.  Q.  B.  33,  81  L.  T.  Rep.  N.  S.  410. 

See  18  Cent.  Dig.  tit.  "Election  of  Reme- 
dies," §§  3,  17. 

Necessity  of  inconsistency  see  also  supra, 
I;  m. 

What  constitutes  inconsistency  see  supra, 
IV. 

60.  Alabama. —  Louisville,  etc.,  R.  Co.  v. 
Bernheim,  113  Ala.  489,  21  So.  405;  Young 
r.  Hawkins,  74  Ala.  370. 

Arkansas. —  White  v.  Beal,  etc..  Grocer  Co., 
(1901)  64  S.  W.  88(3  (evidence  that  the  pur- 
chasers of  goods  bought  them  with  little 
hope  of  being  able  to  pay  for  them,  and  ob- 
tained credit  by  false  representation  as  to 
their  financial  condition,  and  that  imme- 
diately before  failure  they  purchased  goods 
with  the  intent  not  to  pay  for  them,  together 
with  the  fact  that  it  nowhere  appeared  that 
the  sellers  knew  or  could  be  expected  to  know 
of  the  fraud  or  the  whereabouts  of  the  goods 
at  the  time  of  suing  out  attachment  therefor, 
was  sufficient  to  sustain  a  finding  that  they 
were  not  aware  of  the  fraud  at  the  time  of 
attachment,  so  that  it  was  not  an  election  of 
remedies,  but  the  seller  might  rescind,  and 
seek  recovery  of  the  goods  instead  of  the 
debt)  ;  Dudley  E.  Jones  Co.  v.  Daniel,  67  Ark. 
206,  53  S.  W.  890. 

California. — Wells  r.  Robinson,  13  Cal.  133. 

Illinois. —  Garrett  r.  John  V.  Farwell  Co., 
199  111.  436,  65  N.  E.  361. 
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B.  Effect  of  Mistake  as  to  Remedy.  A  person  who  prosecutes  an  action 
or  suit  based  upon  a  remedial  right  which  he  erroneously  supposes  he  has,  and  is 
defeated  because  of  the  error,  has  not  made  a  conclusive  election,  and  is  not  pre- 
cluded from  prosecuting  an  action  or  suit  based  upon  an  inconsistent  remedial 
right.^^ 

VII.  EFFECT  OF  ELECTION. 

An  election  once  made,  with  knowledge  of  the  facts,  between  coexisting 
remedial  rights  which  are  inconsistent  is  irrevocable  and  conclusive,  irrespect- 
ive of  intent,^*  and  constitutes  an  absolute  bar  to  any  action,  suit,  or  proceeding 


Iowa. —  Clapp  V.  Greenlee,  100  Iowa  586, 
69  N.  W.  1049. 

Missouri. —  Central  Sav.  Bank  v.  Danck- 
meyer,  70  Mo.  App.  168. 

Nebraska.-^  Pekin  Plow  Co.  f.  Wilson, 
(1902)  92  N.  W.  176,  holding  that  if  in  at- 
tempting and  designing  to  make  an  election 
one  puts  forth  an  act  or  commences  an  action 
in  ignorance  of  substantial  facts  which  proffer 
an  alternate  remedy,  and  the  knowledge  of 
which  is  essential  to  an  intelligent  choice  of 
procedure,  his  act  or  action  is  not  binding; 
but  he  may  when  informed  adopt  a  different 
remedy. 

New  York. —  Hays  v.  Midas,  104  N.  Y.  602, 

II  N.  E.  141;  Equitable  Co-operative  Foun- 
dry Co.  V.  Hersee,  103  N.  Y.  25,  9  N.  E.  487. 
.See  also  Bach  v.  Tuch,  126  N.  Y.  53,  26  K  E. 
1019;  Conrow  r.  Little,  115  N.  Y.  387,  22 

E.  346,  5  L.  R.  A.  693. 

Texas. —  Wilson  v.  Carroll,  (Civ.  App. 
1899)  50  S.  W.  222. 

Wisconsin. —  Lodi  Bank  v.  Washburn  Elec- 
tric Light,  etc.,  Co.,  98  Wis.  547,  74  N.  W. 
363. 

United  States. —  Dickson  v.  Patterson,  160 
V.  S.  584,  16  S.  Ct.  373,  40  L.  ed.  543.  See 
also  Kentucky  Standard  Oil  Co.  v.  Hawkins, 
74  Fed.  395,  20  C.  C.  A.  468,  33  L.  R.  A.  739. 

See  18  Cent.  Dig.  tit.  "Election  of  Reme- 
dies," §  15. 

Knowledge  is  not  to  be  imputed  as  a  mat- 
ter of  legal  obligation,  as  the  doctrine  of  elec- 
tion is  not  properl}^  a  rule  of  positive  law, 
l)ut  a  rule  of  practice  in  equity.  "  In  order 
that  a  person  who  is  put  to  his  election  should 
be  concluded  by  it,  two  things  are  necessary. 
First,  a  full  knowledge  of  the  nature  of  the 
inconsistent  rights,  and  of  the  necessity  of 
electing  between  them.  Second,  an  intention 
to  elect  manifested,  either  expressly,  or  by 
acts  which  imply  choice  and  acquiescence." 
Spread  v.  Morgan,  II  H.  L.  Cas.  588,  615,  II 
Eng.  Reprint  1461,  per  Lord  Chelmsford. 

61.  California. —  Agar  v.  Winslow,  123  Cal. 
.587,  56  Pac.  422,  69  Am.  St.  Rep.  84. 

Illinois. —  Gibbs  v.  Jones,  46  111.  319. 

Indiana. —  Bunch  v.  Grave,  111  Ind.  351,  12 
E.  514. 

Kansas. —  See  King  r.  Gleason,  6  Kan.  App. 
141,  51  Pac.  301. 

Kentucky. —  Hillerich  v.  Franklin  Ins.  Co., 

III  Ky.  255,  63  S.  W.  592,  23  Ky.  L.  Rep. 
€31. 

Massachusetts. — Peters  v.  Ballistier,  3  Pick. 
495.  See  also  Snow  v.  Alley,  156  Mass.  193, 
.30  N.  E.  691. 

Michigan. —  Shanahan  v.  Coburn,  128  Mich. 
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692,  87  N.  W.  1038;  Bryant  v.  Kenyon,  123 
Mich.  151,  81  N.  W.  1093;  Chaddock  v.  Tabor, 
115  Mich.  27,  72  N.  W.  1093. 

Missouri. —  Hill  v.  Combs,  92  Mo.  App.  242. 

Nebraska. —  Chicago,  etc.,  R.  Co.  v.  Biglev, 
(1901)  95  N.  W.  344;  Omaha  v.  Redick,  61 
Nebr.  163,  85  N.  W.  46;  State  v.  Bank  of  Com- 
merce, 61  Nebr.  22,  84  N.  W.  406. 

New  Hampshire. —  Gould  v.  Blodgett,  61 
N.  H.  115;  Kittredge  v.  Holt,  58  N.  H.  191. 

New  York. —  McNutt  v.  Hilkins,  80  Hun 
235,  20  N.  Y.  Suppl.  1047 ;  White  v.  Whiting, 
8  Daly  23;  Dumois  v.  New  York,  37  Misc. 
614,  76  N.  Y.  Suppl.  161;  People  v.  Dalton, 
29  Misc.  154,  60  N.  Y.  Suppl.  876. 

Pennsylvania. —  Reap  v.  Scranton,  7  Pa. 
Super.  Ct.  32. 

Texas. —  Wilson  v.  Carroll,  { Civ.  App. 
1899)  50  S.  W.  222.  See  also  Williams  v. 
Emberson,  22  Tex.  Civ.  App.  522,  55  S.  W. 
595. 

Utah. —  Detroit  Heating,  etc.,  Co.  v.  Ste- 
vens, 20  Utah  241,  58  Pac.  193. 

Wisconsin. —  Fuller- Warren  Co.  v.  Harter, 
110  Wis.  80,  85  N.  W.  698,  84  Am.  St.  Rep. 
867,  53  L.  R.  A.  603. 

See  18  Cent.  Dig.  tit.  "  Election  of  Reme- 
dies," §  14. 

Rule  as  to  conclusiveness  of  election  "is 
not  inconsistent  with  the  practice  of  bringing 
a  second  and  different  action  where  it  appears 
that  the  plaintiff  never  had  a  right  of  action 
as  first  brought,  and  therefore  could  not  have 
elected.  There  is  a  difference  between  an 
election  of  remedies  and  a  mistake  of  remedy, 
and  the  law  has  not  gone  so  far  as  to  deprive 
parties  of  meritorious  claims  merely  because 
of  attempts  to  collect  them  by  inappropriate 
actions,  upon  which  recovery  could  not  be 
had."  Sullivan  v.  Ross,  113  Mich.  311,  318. 
71  N.  W.  634,  76  N.  W.  309,  per  Moore,  J. 

62.  Mark  v.  Schumann  Piano  Co.,  105  111. 
App.  490 ;  Thielman  v.  Reynolds,  23  Fed.  Cas. 
No.  13,883. 

63.  Moller  v.  Tuska,  87  N.  Y.  166.  See 
also  Chicago,  etc.,  R.  Co.  v.  Bigley,  (Nebr. 
1901)  95  N.  W.  344;  Strong  v.  Strong,  102 
N.  Y.  69,  5  N.  E.  799. 

64.  Clausen  v.  Head,  110  Wis.  405,  85 
N.  W.  1028,  84  Am.  St.  Rep.  933,  holding  that 
the  doctrine  that  intent  to  make  an  election 
between  inconsistent  remedies  is  essential  to 
a  choice,  and  that  absence  of  such  intent  will 
relieve  from  the  effect  of  the  pursuit  of  one 
of  the  remedies,  applies  only  where  action  in 
the  first  instance  is  taken  in  ignorance  of  the 
facts;  and  hence,  where  a  knowledge  of  the 
facts  exists,  intent  to  make  the  election  is 
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based  upon  a  remedial  right  inconsistent  with  tliat  asserted  by  the  election,^^  or 
to  the  maintenance  of  a  defense  founded  on  such  inconsistent  right.^^ 


presumed  as  matter  of  law,  which  intent  is 
not  affected  by  declaration  or  reservation  of 
a  right  to  pursue  an  inconsistent  remedy  at 
a  subsequent  time. 

65.  Alabama. —  Godden  v.  Pierson,  42  Ala. 
370. 

Arkansas. — McLaughlin  v.  Hutchins,  3  Ark. 
207. 

Colorado. —  Wheeler  v.  Dunn,  13  Colo.  428, 
22  Pac.  827. 

Georgia. —  Bacon  r.  Moody,  117  Ga.  207,  43 
S.  E.  482. 

Illinois. —  Kapischki  v.  Koch,  180  111.  44, 
54  N.  E.  179;  Ermeling  v.  Gibson  Canning 
Co.,  105  111.  App.  196 ;  Presson  v.  Worthen,  66 
111.  App.  457;  Weill  v.  Fontanel,  31  111.  App. 
615. 

Indiana. —  Kitts  v.  Wilson,  140  Ind.  604, 
39  N.  E.  313. 

Iowa. — Mercantile  Realty  Co.  v.  Stetson,  120 
Iowa  324,  94  N.  W.  859,  a  mortgagee  of  the 
property  of  a  corporation  commenced  fore- 
closure, and  an  attachment  was  levied  on  the 
mortgaged  property.  Subsequently  a  receiver 
was  appointed  who  took  possession  of  the 
property,  collected  rents,  and  paid  interest 
on  mortgages,  etc. ;  and  thereafter  an  applica- 
tion was  filed  by  the  receiver  for  authority 
to  sell  the  property,  subject  to  the  mortgages. 
Plaintiff  in  the  attachment  appeared  on  such 
application  and  obtained  a  continuance.  An 
order  of  sale  was  subsequently  made,  but 
prior  to  it  plaintiff  in  attachment  had  recov- 
ered judgment,  which  provided  that  the  at- 
tached property  should  be  sold  as  provided 
by  laAv.  Before  the  rendition  of  such  judg- 
ment plaintiff  had  filed  a  claim  with  the 
receiver,  which  was  disallowed,  but  an  order 
was  entered  that  plaintiff  be  authorized  to 
take  an  appeal.  No  appeal  was  taken,  but 
the  property  was  sold  by  the  receiver.  It  was 
held  that  plaintiff  had  elected  to  rely  on  his 
claim  against  the  receiver,  and  was  estopped 
from  proceeding  against  the  property  under 
an  execution  based  on  his  judgment. 

Kansas. —  Remington  Paper  Co.  v.  Hudson, 
64  Kan.  43,  67  Pac.  636;  Missouri  Pac.  R. 
Co.  r.  Henrie,  63  Kan.  330,  65  Pac.  665; 
Blaker  v.  Morse,  60  Kan.  24,  55  Pac.  274; 
Illinois  Nat.  Bank  r.  Emporia  First  Nat. 
Bank,  57  Kan.  115,  45  Pac.  79;  Larned  v.  Jor- 
dan, 55  Kan.  124,  39  Pac.  1030. 

Maine. —  Foss  r.  Whitehouse,  94  Me.  491, 
48  Atl.  109;  Jordan  v.  Kaskell,  63  Me.  193; 
Larrabee  v.  Lumbert,  34  Me.  79. 

Maryland. —  Evans  r.  Iglehart,  6  Gill  &  J. 
171. 

Massachusetts. —  Dennett  v.  Codman,  168 
:Mass.  428,  47  N.  E.  131 ;  Stearns  v.  Barrett,  1 
Pick.  443,  11  Am.  Dec.  223;  Perkins  v.  Ly- 
man, 11  Mass.  76,  6  Am.  Dec.  158. 

Minnesota. —  Dyckman  v.  Sevatson,  39 
Minn.  132,  39  N.  W.  73 ;  Thomas  v.  Joslin,  36 
Minn.  1,  29  N.  W.  344,  1  Am.  St.  Rep.  624. 

M issouri. — MacMurray- J udge  Architectural 
Iron  Co.  V.  St.  Louis,  138  Mo.  608,  39  S.  W. 
407. 


Nebraska. —  Hawver  v.  Omaha,  52  Nebr* 
734,  73  N.  W.  217. 

New  Jersey. —  Coxe  v.  Robbins,  9  N.  J.  L. 
384. 

New  York. —  Terry  v.  Munger,  121  N.  Y. 
161,  24  N.  E.  272,  18  Am.  St.  Rep.  803,  8 
L.  R.  A.  216;  Conrow  v.  Little,  115  N.  Y.  387, 
22  N.  E.  346,  5  L.  R.  A.  693 ;  Fowler  v.  Bow- 
ery Sav.  Bank,  113  N.  Y.  450,  21  N.  E.  172, 
10  Am.  St.  Rep.  479,  4  L.  R.  A.  145;  Genet 
V.  Delaware,  etc.,  Canal  Co.,  28  N.  Y.  App. 
Div.  328,  51  N.  Y.  Suppl.  377;  Steinbach  v. 
Relief  F.  Ins.  Co.,  12  Hun  ( N.  Y. )  640 ;  Bene- 
dict V.  CommonAvealth  Nat.  Bank,  4  Daly 
171;  Boots  V.  Ferguson,  10  N.  Y.  St.  761; 
Beloit  Bank  v.  Beale,  11  Abb.  Pr.  375,  20 
How.  Pr.  331;  Weber  v.  Fowler,  11  How.  Pr. 
458.  See  also  Seeman  v.  Bandler,  26  Misc. 
372,  56  N.  Y.  Suppl.  210,  holding  that  an 
action  for  the  price  of  goods  sold  cannot 
be  maintained  after  plaintiff  has  sued  re- 
plevin for  the  goods,  on  the  ground  that 
the  sale  was  procured  by  the  vendee's  fraud, 
even  though  plaintiff  has  served  a  notice  in 
the  replevin  suit  as  authorized  by  Code 
Civ.  Proc.  §  1719,  abandoning  his  claim  to 
the  goods  not  replevied,  and  the  second  action 
seeks  a  recovery  for  such  goods  only. 

Ohio.—  Hart  v.  Walter,  7  Ohio  S.  &  C.  PL 
Dec.  409,  holding  that  a  replevin  suit  which 
is  founded  on  a  title  in  plaintiff  bars  him 
from  a  later  suit  for  conversion  or  breach  of 
contract. 

Oregon. —  Nichols  v.  Gage,  10  Oreg.  82. 

Pennsylvania, —  New  Holland  Turnpike  Co. 
V.  Lancaster  County,  71  Pa.  St.  442;  Biery 
i-.  Steckel,  19  Pa.  Super.  Ct.  396;  Jacob  v, 
Groff,  19  Pa.  Super.  Ct.  144;  Garrison  v, 
Bryant,  10  Phila.  474. 

South  Carolina. —  Harrison  v.  Lynes,  36 
S.  C.  596,  15  S.  E.  335. 

Texas. —  McWilliams  v.  Thomas,  (Civ.  App. 
1903)  74  S.  W.  596;  Avery  v.  Texas  Loan 
Agency,  (Civ.  App.  1901)  62  S.  W.  793; 
Schneider-Davis  Co.  v.  Brown,  (Civ.  App. 
1898)  46  S.  W.  108;  Parker  v.  Panhandle 
Nat.  Bank,  11  Tex.  Civ.  App.  702,  34  S.  W. 
196. 

Virginia. — Sangster  v.  Com.,  17  Gratt.  124; 
Hite  V.  Long,  6  Rand.  457,  18  Am.  Dec.  719. 

Washington. —  Achey  v.  Creech,  21  Wash. 
319,  58  Pac.  208. 

Wisconsin. — Clausen  v.  Head,  110  Wis.  405, 
85  N.  W.  1028,  84  Am.  St.  Rep.  933 ;  Limited 
Invest.  Assoc.  v.  Glendale  Invest.  Assoc.,  99 
Wis.  54,  74  N.  W.  633;  Crook  r.  Baraboo 
First  Nat.  Bank,  83  Wis.  31,  52  N.  W.  1131, 
35  Am.  St.  Rep.  17;  Carter  v.  Smith,  23  Wis. 
497;  Tenney  v.  Lenz,  16  Wis.  566. 

See  18  Cent.  Dig.  tit.  "  Election  of  Reme- 
dies,"  §§  16,  17. 

66.  Lvth  V.  Dotham  Bank,  121  Ala.  215,  26 
So.  6;  Cameron  v.  Hinton,  92  Tex.  492,  49 
S.  W.  1047,  holding  that  where  a  chattel 
mortgagee  in  foreclosure  sequestered  and  re- 
plevied the  property,  he  cannot  set  up,  by 
way  of  estoppel  against  the  mortgagor's  ac' 
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VIII.  ELECTION  BETWEEN  ACTIONS  AT  LAW  AND  SUITS  IN  EQUITY. 

A.  By  Act  of  Party  Without  Order  of  Court  —  l.  Right  to  Make.    If  both 

a  court  of  law  and  a  court  of  equity  have  concurrent  jurisdiction  over  the 
subject-matter,  a  party  may  elect  as  to  the  tribunal  which  shall  determine  the 
controversy.^^ 

2.  Acts  Which  Constitute  —  a.  Where  Party  Is  Plaintiff  at  Law  and  Complain- 
ant in  Equity.  The  prosecution  by  plaintiff  of  an  action  at  law  to  judgment,  or 
a  suit  in  equity  to  decree,  with  knowledge  of  his  riglits  and  of  the  facts,  is  held 
to  be  a  conclusive  election  of  tlie  tribunal  in  which  the  action  or  suit  is  prose- 
cuted, which  will  bar  subsequent  proceedings  for  the  same  cause  in  the  other 
tribunal  but  tlie  mere  commencement  of  an  action  at  law  or  a  suit  in  equity 
will  not  constitute  such  an  election. 

b.  Where  Party  Is  Defendant  at  Law  and  Complainant  in  Equity.  A  party 
who  with  knowledge  of  the  facts  has  availed  himself  in  a  court  of  law  of  a  defense 
which  may  be  properly  tried  in  that  court  is  held  to  have  made  a  conclusive  elec- 
tion and  will  be  precluded  from  subsequently  coming  into  a  court  of  equity  for 
relief  in  reference  to  the  same  matter.'''^  But  in  order  to  constitute  an  election,  and 
preclude  the  party  from  the  right  to  file  his  bill  and  proceed  in  equity  for  relief, 


tion  on  the  replevy  bond,  the  fact  that  before 
foreclosure  the  latter  had  agreed  to  waive 
the  foreclosure,  and  had  authorized  the  mort- 
gagee to  sell  the  property,  and  advised  and 
consented  to  the  sale,  since  by  foreclosure  and 
replevy  the  mortgagee  had  abandoned  the 
agency  and  stood  on  his  own  rights. 

67.  Bently  t;.  Dillard,  6  Ark.  79 ;  Sampson 
v.  Payne,  5  Munf.  (Va.)  176;  Burnley  v. 
Lambert,  1  Wash.  (Va.)  308;  Miller  v.  Lake, 
24  W.  Va.  545. 

68.  Arkansas. —  Bently  v.  Dellard,  6  Ark. 
79. 

Florida. —  Thornton  v.  Eppes,  6  Fla.  546, 
holding  that  where  a  court  of  equity  has  con- 
current jurisdiction  with  a  court  of  law  of  a 
question  which  has  been  already  tried  at  law, 
the  court  of  equity  will  not  entertain  a  suit 
to  try  the  same  question  because  of  some 
matter  of  which  plaintiff  could  have  availed 
himself  had  he  first  sued  in  equity. 

Illinois. —  Simpson  v.  Ham,  78  111.  203; 
Buckmaster  v.  Grundy,  8  111.  626;  Herring- 
ton  V.  Hubbard,  2  111.  569,  33  Am.  Dec.  426. 

Kentucky. —  Seamore  v.  Harlan,  3  Dana 
410. 

Maine. —  Marston  v.  Humphrey,  24  Me. 
513. 

Maryland. —  In  re  Mitchell,  21  Md.  585, 
holding  that  one  who,  after  recovery  in  eject- 
ment, elects  to  proceed  at  law  to  recover  the 
mesne  profits  and  fails  to  recover  a  part 
thereof,  because  barred  by  limitations,  is  not 
entitled  to  relief  in  equity  as  to  the  part 
barred  in  the  action  at  law. 

Massachusetts. —  Washburn  v.  Great  West- 
ern Ins.  Co.,  114  Mass.  175. 

Michigan. —  See  Cranson  v.  Smith,  47  Mich. 
647,  11  N.  W.  186. 

New  York. —  Southgate  v.  Montgomery,  1 
Paige  41 ;  Sanger  v.  Wood,  3  Johns.  Ch.  416. 

Ohio.— BueW  v.  Cross,  4  Ohio  327;  Curtis 
V.  Cisna,  1  Ohio  429. 

Vermont.— White  v.  White,  68  Vt.  161,  34 
Atl.  425. 
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Virginia. —  Tarpley  v.  Dobyns,  1  Wash.  185. 

United  States. — Slaughter  v.  La  Campagnie 
Francaises,  etc.,  119  Fed.  588,  holding  that  a 
party  to  a  contract  who  has  brought  an  ac- 
tion at  law  for  its  breach  and  prosecuted  the 
same  to  a  judgment  for  damages  cannot  there- 
after maintain  a  suit  in  equity  to  enforce  spe- 
cific performance. 

See  18  Cent.  Dig.  tit.  "  Election  of  Reme- 
dies," §§  8,  11. 

69.  Smith  v.  Bricker,  86  Iowa  285,  53 
N.  W.  250;  Thompson  v.  Graham,  1  Paige 
(N.  Y.)  452;  Kehoe  v.  Patton,  21  R.  1.  223, 
42  Atl.  868 ;  Brady  v.  Daly,  175  U.  S.  148,  20 
S.  Ct.  62,  44  L.  ed.  109.  See  Titus  v.  Phillips, 
18  N.  J.  Eq.  541. 

70.  Powell  V.  Stewart,  17  Ala.  719;  Dick- 
son V.  Richardson,  16  Ark.  114;  Arrington  v. 
Washington,  14  Ark.  218;  Burton  v.  Hynson, 
14  Ark.  32  (holding  that  if  a  defendant  in  an 
action  at  law  makes  defense  thereto,  although 
it  is  of  an  equitable  nature,  if  it  be  such  as 
courts  of  law  take  cognizance  of,  and  he  after- 
ward comes  into  chancery  to  seek  relief  in 
respect  to  the  same  matters  he  will  be  re- 
garded as  having  elected  to  defend  at  law, 
and  his  bill  will  not  be  sustained  unless  un- 
avoidable accident,  ignorance  of  facts,  sur- 
prise, or  fraud,  have  prevented  him  from  mak- 
ing his  defense  at  law)  ;  Garvin  v.  Squires, 
9  Ark.  533,  50  Am.  Dec.  224  (holding  that  a 
defendant  at  laAV,  entitled  to  a  set-oft',  has  no 
right  to  go  into  a  court  of  equity  for  relief, 
after  he  has  made  his  defense  at  law  and 
failed;  otherwise  if  he  is  precluded  from 
making  his  defense  at  law;  and  that  appear- 
ance by  a  garnishee,  and  filing  answers  to 
plaintiff's  interrogatories  are  clearly  an  elec- 
tion to  defend  at  law,  and  he  is  thereby  pre- 
cluded from  a  hearing  in  equity  unless  he  has 
been  prevented  from  a  fair  defense  at  law  by 
fraud,  accident,  or  the  act  of  the  opposite 
party,  unmixed  with  negligence  on  his  part)  ; 
Hemstead  v.  Watkins,  6  Ark.  317,  42  Am. 
Dec.  696. 


ELECTION  OF  REMEDIES 


[15  Cyc]  265 


the  matter  upon  which  he  bases  his  claim  to  rehef  in  equity  must  have  been 
available  as  a  defense  at  law  and  not  be  solely  of  equitable  cognizance.'^ 

e.  Where  Party  Is  Plaintiff  at  Law  and  Defendant  in  Equity.  Although 
defendant  in  equity  has  proceeded  at  law  as  complainant,  yet  the  rule  as  to  con- 
clusiveness of  election  applies,  under  the  same  principle  as  if  defendant  had  been 
complainant  in  both  suits ;  the  same  presumption  attaches  and  the  same  rule 
must  be  enforced."^ 

B.  Compelling"  Election  — l.  In  What  Cases  Compelled.  In  those  jurisdic- 
tions'^ where  the  courts  of  law  and  equity  are  separate,  and  where  the  distinction 
between  actions  at  law  and  suits  in  equity  is  still  recognized,  if  plaintiff  is  prose- 
cuting an  action  at  law  and  a  suit  in  equity  at  the  same  titne  for  the  same  cause, 
he  may  be  compelled  by  the  court,  on  application  of  defendant,  to  elect  whether 
he  will  proceed  with  the  action  at  law  or  the  suit  in  equity.''^  Until  the  election 
is  compelled,  however,  the  pursuit  of  both  remedies  will  not  deprive  him  of 
either.'^ 


71.  Alabama. —  McClure  t\  Colclough,  5 
Ala.  65. 

Arkansas. —  Worthington  v.  Curd,  22  Ark. 
277  (holding  that  a  partial  failure  of  title  to 
land,  being  a  matter  cognizable  in  equity 
alone,  may  be  made  the  foundation  of  a  bill 
in  equity,  notwithstanding  an  unavailing  at- 
tempt has  been  made  to  use  it  as  a  defense 
at  law)  ;  State  Bank  v.  Bozeman,  13  Ark. 
631. 

Maine. —  Haskins  v.  Lombard,  16  Me.  140, 
33  Am.  Dee.  648. 

iVeif  Jersey. —  Simon  v.  Townsend,  27  N.  J. 
Eq.  302. 

Virginia. —  Warwick  v.  Norvell,  1  Rob.  308. 

West  Virginia. —  Knott  v.  Seamands,  25 
W.  Va.  99. 

See  18  Cent.  Dig.  tit.  "  Election  of  Reme- 
dies," §§  8,  11. 

72.  Jenks  r.  Smith,  14  R.  I.  634. 

73.  A  majority  of  the  United  States  have 
adopted  the  reformed  or  code  procedure  by 
which  the  same  court  has  jurisdiction  both 
in  law  and  equity,  and  the  distinction  be- 
tween actions  at  law  and  suits  in  equity,  and 
the  forms  of  all  such  actions  and  suits  exist- 
ing prior  to  the  adoption  of  the  new  system 
are  abolished,  and  one  form  of  action,  known 
as  a  civil  action,  is  used  for  the  enforcement 
or  protection  of  private  rights  and  the  re- 
dress of  private  wrongs,  in  which  action,  if 
the  proper  facts  are  alleged  in  the  pleadings 
and  proved  on  the  trial,  the  court  may  grant 
either  legal  or  equitable  relief  or  both. 

California. —  Grain  v.  Aldrich,  38  Cal.  514, 
99  Am.  Dec.  423;  Wiggins  v.  McDonald,  18 
Cal.  126. 

Colorado. —  Schilling  r.  Rominger,  4  Colo. 
100;  Hamill  v.  Thompson,  3  Colo.  518. 

Indiana. —  Troost  v.  Davis,  31  Ind.  34. 

loioa. —  Whiting  v.  Root,  52  Iowa  292,  3 
N.  W.  134;  Herring  v.  Neely,  43  Iowa  157. 

'New  YorA:.— Hahl  v.  Sugo,  169  N.  Y.  109, 
62  N.  E.  135,  88  Am.  St.  Rep.  539;  Lattin 
V.  McCarty,  41  N.  ¥.  107;  Phillips  v.  Gor- 
ham,  17  N.  Y.  270;  Crary  v.  Goodman,  12 
N.  Y.  266,  64  Am.  Dec.  506;  Porter  v.  Inter- 
national Bridge  Co.,  45  N.  Y.  App.  Div.  416, 
60  N.  Y.  Suppl.  819  [affirmed  in  163  N.  Y. 
79,  57  N.  E.  174]. 


Wisconsin. —  Leonard  r.  Rogan,  20  Wis. 
540. 

See  18  Cent.  Dig.  tit.  "  Election  of  Reme- 
dies," §  10;  and  Actions,  1  Cyc.  735  note  85. 

74.  Alabama. —  Dunlap  v.  Newman,  52 
Ala.  178;  Planters',  etc..  Bank  v.  Borland,  5 
Ala.  531. 

Delaware. —  West  v.  Evans,  1  Del.  Ch.  122. 
Illinois. —  Smith  v.  Billings,  62  111.  App. 
77. 

Kentucky. — Cleveland  v.  Lyne,  5  Bush  383; 
Curd  V.  Lewis,  1  Dana  351. 

Maine. —  Fleming  v.  Courtenay,  95  Me.  135, 
49  Atl.  614. 

Maryland. —  Laupheimer  v.  Rosenbaum,  25 
Md.  219;  Gibson  v.  Finley,  4  Md.  Ch.  75; 
Bradford  v.  Williams,  2  Md.  Ch.  1. 

Massachusetts. —  Sandford  v.  Wright,  164 
Mass.  85,  41  N.  E.  120. 

Mississippi. —  Laraussini  v.  Carquette,  24 
Miss.  151. 

Neio  Hampshire. —  Eastman  v.  Amoskeag 
Mfg.  Co.,  47  N.  H.  71. 

Neto  Jersey. —  Way  v.  Bragaw,  16  N.  J.  Eq. 
213,  84  Am.  Dec.  147;  Freeman  v.  Staats,  8 
N.  J.  Eq.  814. 

New  York. —  Rogers  v.  Vosburgh,  4  Johns. 
Ch.  84;  Livingston  v.  Kane,  3  Johns.  Ch.  224, 
both  cases  decided  before  the  introduction  of 
reformed  procedure. 

Rhode  Island. —  Quidnick  Co.  v.  Chafee,  13 
R.  L  367. 

Tennessee. —  Miller  v.  Winton,  (Ch.  App. 
1900)  56  S.  W.  1049. 

Virginia. — Gibbs  v.  Perkinson,  4  Hen.  &  M. 
415,  holding  that  a  person  having  a  suit  at 
law  depending  on  an  appeal,  and  bringing  a 
bill  for  relief  as  to  the  same  subject,  will  be 
compelled  to  elect  in  which  court  he  will 
proceed. 

See  18  Cent.  Dig.  tit.  "  Election  of  Reme- 
dies," §  10. 

"As  to  a  defendant  in  Equity  (before  the 
Jud.  Acts)  compelling  a  plaintiff  to  elect  be- 
tween proceedings  at  Law  and  in  Equity, 
see  Consol.  Ord.  1806,  xlii.,  5  and  6.  By 
the  Judicature  Act,  1873,  s.  24,  all  parts  of 
the  Supreme  Court  have  now  equitable  juris- 
diction."   Wharton  L.  Lex.  288. 

75.  Gibson  v.  Finley,  4  Md.  Ch.  75. 
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2.  In  What  Cases  Not  Compelled.  Election  between  a  suit  in  equity  and  an 
action  at  law  will  not  be  compelled  unless  both  causes  relate  to  the  same  subject- 
matter  and  seek  substantially  the  same  relief.'^*'  And  although  the  action  at  law  and 
the  suit  in  equity  have  been  instituted  for  the  same  cause,  the  court  is  not  author- 
ized to  compel  an  election  unless  plaintiff  at  law  is  the  complainant  in  equity.'^' 
But  the  rule  compelling  an  election  cannot  be  evaded  by  mingling  other  grounds 
of  complaint  in  the  action  at  law  with  those  which  are  comprehended  in  the  bill 
in  equity,  where  the  real  grounds  are  the  same  in  both  courts.*^^ 

3.  Rule  Applies  Only  to  Original  Suits.  The  rule  that  a  party  prosecuting  an 
action  at  law  and  a  suit  in  equity  for  the  same  cause  of  action  shall  be  required  to 
elect  in  which  tribunal  he  will  proceed  applies  only  to  original  suits,  a  recovery 
in  one  of  which  will  be  a  bar  to  a  decree  in  the  other.''^ 

4.  One  of  Several  Defendants  May  Compel.  One  of  several  defendants,  with- 
out the  concurrence  of  the  rest,  has  the  right  to  compel  an  election  between  an 
action  at  law  and  a  suit  in  equity.^^ 

5.  What  Court  Has  Power  to  Compel.  Although  in  Alabama  it  has  been  held 
that  the  power  to  compel  belongs  to  the  chancery  court  only,^^  it  is  apprehended 
that  either  court  has  the  power  to  compel  the  election  and  will  exercise  such 
power  on  proper  application.^^ 

6.  Time  of  Compelling  by  Court  of  Equity.  Complainant  is  entitled  to  a  com- 
plete answer  from  defendant  before  he  can  be  compelled  to  elect  between  the 


76.  Alabama. —  Ex  p.  Alabama  Gold  L. 
Ins.  Co.,  .59  Ala.  192. 

Kentucky  — Fesik  v.  Bull,  8  B.  Mon.  428; 
Coleman  v.  Cross,  4  B.  Mon.  268,  holding  that 
where  a  party  proceeds  both  at  law  and  in 
equity,  although  the  object  of  the  suit  is  to 
recover  the  same  property  in  each,  yet,  if 
the  ground  relied  upon  for  relief  in  each  tri- 
bunal is  different  and  a  full  remedy  cannot 
be  afforded  by  either  upon  the  ground  relied 
on  in  the  other,  he  will  not  be  put  to  his 
election. 

Maine. —  Fleming  v.  Courtenav,  95  Me.  135, 
49  Atl.  614. 

Massachusetts. —  Weeks  v.  Edwards,  176 
Mass.  453,  57  N.  E.  701. 

Blississippi. —  Mahon  v.  Columbus,  58  Miss. 
310,  38  Am.  Rep.  327,  holding  that  the  obli- 
gee in  a  bond  given  for  the  faithful  perform- 
ance of  a  contract  may  sue  at  law  on  the 
bond  for  damages  for  breach  of  the  contract, 
and  at  the  same  time  proceed  in  equity  to 
have  the  contract  rescinded. 

New  Jersey. —  Carlisle  v.  Cooper,  18  N.  J. 
Eq.  241;  Way  v.  Bragaw,  16  N.  J.  Eq.  213,  84 
Am.  Dec.  147,  holding  that  a  complainant 
will  not  be  compelled  to  elect  between  legal 
and  equitable  remedies  unless  the  suit  at  law 
is  for  the  same  cause,  and  the  remedy  af- 
forded coextensive  and  equally  beneficial  with 
the  remedy  in  equity. 

United  States.— Wallis  v.  Shelly,  30  Fed. 
747;  Graham  v.  Meyer,  10  Fed.  Cas.  No. 
5,673,  4  Blatchf.  129. 

See  18  Cent.  Dig.  tit.  "Election  of  Reme- 
dies," §  10. 

77.  Fletcher's  Eq.  PI.  &  Pr.  390.  See  also 
Ex  p.  Sterns,  14  Ala.  597  (holding  that,  to 
authorize  the  court  to  compel  an  election 
when  suits  at  law  and  in  chancery  have  been 
instituted  for  the  same  cause  of  action,  plain- 
tiff at  law  and  in  equity  must  be  the  same 
person.    Consequently  an  election  will  not  be 
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ordered  when  one  party  has  proceeded  in  the 
orphans'  court  for  a  partition  of  lands,  and 
obtained  a  decree  for  partition,  and  the  other 
is  proceeding  in  chancery  for  the  same  object, 
although  the  latter  is  prosecuting  a  writ  of 
error  to  the  supreme  court  from  the  decision 
of  the  orphans'  court)  ;  Soule  v.  Corning,  11 
Paige  (N.  Y.)  412;  Botts  v.  Cozine,  2  Edw. 
(N.  Y.)  583. 

78.  Bradford  v.  Williams,  2  Md.  Ch.  1. 

79.  Laraussini  v.  Carquette,  24  Miss. 
151. 

80.  Bradford  v.  Williams,  2  Md.  Ch.  1. 

81.  Kemp  v.  Coxe,  14  Ala.  614.  See  also 
Planters',  etc..  Bank  v.  Walker,  7  Ala.  926, 
where  it  is  held  that  where  a  court  of  law 
in  which  a  party  has  instituted  an  action,  on 
the  allegation  that  a  suit  pending  in  equity 
is  for  the  same  cause,  makes  an  order  that 
he  elect  whether  he  will  proceed  at  law  or 
in  equity,  such  order  will  not  be  conclusive 
of  the  cause  in  equity,  but  the  chancellor 
will  be  free  to  exercise  his  own  judgment  on 
the  motion  to  elect;  and  this,  although  a 
forced  election  shall  have  been  made  and  en- 
tered of  record  at  law.  But  it  has  also  been 
held  in  the  same  state  that  where  plaintiff, 
under  coercion  of  a  court  of  law  to  elect 
whether  he  will  proceed  in  that  tribunal  or 
chancery,  dismisses  his  suit  in  equity  for  the 
same  cause,  he  cannot,  on  error  to  revise  the 
judgment  in  the  cause  against  him,  insist 
that  the  forced  dismissal  of  his  suit  in  equity 
was  irregular.  Planters',  etc..  Bank  v.  Willis, 
5  Ala.  770. 

82.  In  Rhode  Island  it  has  been  held  that 
when  a  suit  in  equity  and  an  action  at  law 
are  pending  by  the  same  plaintiff  against  the 
same  defendant,  for  the  same  cause,  defend- 
ant's remedy  in  the  law  action  is  by  motion 
to  compel  plaintiff  to  elect  in  which  one  he 
will  proceed.  Kehoe  v.  Patton,  21  R.  I.  223, 
42  Atl.  838. 


ELECTION  OF  REMEDIES 


[15  Cyc]  267 


prosecution  of  his  action  at  law  and  his  suit  in  equity ;  and  the  order  should 
allow  him  a  reasonable  time  in  which  to  make  his  election .^^ 

7.  Penalty  For  Refusal  to  Elect.  Where  plaintiff  sues  both  at  law  and  in 
equity  and  refuses  to  elect  between  the  remedies,  his  bill  in  equity  will  be  dis- 
missed with  costs.^^ 

8.  Result  of  Election  Pursuant  to  Order.  If  a  party  elects  to  proceed  at  law 
his  bill  will  be  dismissed ;  and  if  he  elects  to  proceed  in  equity  he  will  be 
restrained  from  further  prosecuting  his  suit  at  law  without  leave  of  court  of 
equity  lirst  had  and  obtained.^*^ 


83.  Alabama. — Roman  v.  Dimmick,  123  Ala. 
533,  26  So.  233;  Diinlap  v.  Newman,  52  Ala. 
178;  Houston  v.  Sadler,  4  Stew.  &  P.  130. 

Georgia. —  Semmes  v.  Mott,  27  Ga.  92. 

Kentucky. —  Abel  v.  Cave,  3  B.  Mon.  159. 

Neiv  Jersey. —  Conover  t;.  Conover,  1  F.  J. 
Eq.  403. 

Neiv  York. —  Soule  v.  Corning,  11  Paige 
412. 

North  Carolina. —  Dunlap  v.  Ingram,  57 
N.  C.  178. 

Virginia. —  Priddy  v.  Hartsook,  81  Va.  67. 

England. —  Jones  r.  Strafford,  3  P.  Wms. 
79,  24  Eng.  Reprint  977  ;  Tillotson  v.  Ganson, 
1  Vern.  Ch.  103. 

See  18  Cent.  Dig.  tit.  "  Election  of  Reme- 
dies," §  9. 

Contra. —  Pennsylvania  Ins.  Co.  v.  Phila- 
delphia Nat.  Bank,  3  Pa.  Dist.  93,  14  Pa.  Co. 
Ct.  193. 


84.  Fleming  v.  Courtenay,  95  Me.  135,  49 
Atl.  614  (holding  that  the  order  should  allow 
complainant  a  reasonable  time  in  which  to 
make  his  election,  and  in  the  absence  of  spe- 
cial reasons  justifying  a  different  time,  an 
order  requiring  him  to  elect  within  eight 
days,  which  was  the  time  required  by  the 
early  chancery  practice,  was  proper)  ;  Brad- 
ford V.  Williams,  2  Md.  Ch.  1. 

85.  Bradford  r.  Williams,  2  }ld.  Ch.  1. 
Costs  generally  see  Costs. 

86.  Union  Bank  v.  Kerr,  2  Md.  Ch.  460. 
See  Napier  v.  Gidiere,  Cheves  (S.  C.)  101, 
where  a  plaintiff,  who  had  gone  into  both 
courts  upon  the  same  demand,  being  put  to 
his  election,  chose  to  proceed  in  equity.  On 
motion  of  his  attorney  that  his  case  at  law 
might  be  continued  the  motion  was  denied 
and  he  was  required  to  take  a  nonsuit  and 
pay  costs. 
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A.  In  General^  341 

B.  Time  For  Holding^  341 

C.  Readjustment  of  Commencement  of  Official  Terms^  343 

D.  Place  of  Holding,  343 

1.  In  General,  343 

2.  Change  of  Place,  344 

3.  Elections  hy  Congressional  Districts,  344 

XII.  MANNER  OF  VOTING,  345 

A.  Viva  Voce  Voting,  345 

B.  Voting  hy  Ballot,  345 

1.  The  Official  Ballot,  345 

a.  In  General,  345 

b.  Constitutionality  of  Official  Ballot  Laws,  346 

c.  Party  Devices  or  Emblems,  346 

d.  Designation  of  Office  to  Be  Filled,  347 

e.  Duty  of  Secretary  of  State  to  Certify  Nominations,  347 

f .  Printing  of  Ballots,  347 

(i)  Duty  of  Officer  to  Place  Names  on  Ballots,  347 
(ii)  Mandamus  to  Compel  Printing  of  Names,  348 
(ill)  Persons  Nominated  hy  Petition,  348 
(iv)  Bight  to  Have  Name  Printed  on  Ballot  More 

Than  Once,  348 
(v)  Must  Designate  Names  of  Candidates  For  Long 

and  Short  Terms,  349 
(vi)  Suhmissio7i  of  Propositions,  349 

g.  Order  of  Tickets  on  Ballot,  350 

h.  Numhering  Ballots,  350 

i.  Indorsing  Officers^  Initials  on  Ballots,  350 
j.  Official  Certificates,  353 

k.  Irregularities  and  Mistahes,  352 
(i)  In  General,  352 
(ii)  Ohjections,  352 
(ill)  Remedies,  352 

2.  Indication  of  Vote?'^s  Choice,  353 

a.  Ii  General,  353 

b.  Position  of  Cross  Mark,  354 

c.  Examples  of  Defective  Marking,  355 

d.  Instruments  Used  For  Marking,  356 

e.  Use  of  Pasters,  356 

3.  Marking  For  Identification,  357 

a.  In  General,  357 

b.  Examples  of  Fatal  Distinguishing  Marks,  358 

c.  Harmless  Irregularities,  359 

(i)  In  General,  359 

(ii)  Examples  of  Irregular  Marks  Held  Not  Fatal,  359 

4.  Confiicting  Marks,  360 

5.  Intention  of  Elector  Should  Govern,  362 

XIII.  CONDUCT  OF  ELECTIONS,  362 

A.  Construction  of  Statutes,  362 

1.  In  General,  362 

2.  General  Laws  Not  Applicable  to  Certain  Elections,  363 
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B.  Ballot  -Boxes,  363 

C.  Voting  Booths,  363 

D.  Voting  Machines,  364 

E.  Opening  and  Closing  of  Polls,  364 

F.  Persons  Entitled  to  Be  Present,  365 

G.  Registration  or  Poll-Book  Should  Be  at  Hand,  365 

H.  Mutilation  of  Ballots,  365 

I.  Ballots  Deposited  in  Wrong  Box,  366 
J.  Assisting  Disabled  Voters,  366 
K.  Challenges  to  Voters  and  Proceedings  Thereon,  367 
L.  Pairing  Off,  368 
M.  Illegal  Acts  and  Practices,  368 

1.  Fraud,  368 

2.  Violation  of  Corrupt  Practice  Acts,  368 

3.  Bribery,  369 

4.  Intimidation  and  Violence,  369 

a.  General,  369 

b.  Coercion  of  Employees,  370 

c.  Display  of  Military  Eorce,  371 

d.  Religious  Influence,  371 

5.  Illegal  Votes,  371 

N.  Irregularities  and  Errors,  372 

1.  7^  General,  373 

2.  Absence  of  Election  Officers,  373 

3.  Failure  to  Open  Polls  in  Certain  Precincts,  373 

O.  Election  Held  Under  Statute  Before  It  Goes  Into  Effect,  374 

XIV.  COUNT,  RETURNS,  CANVASS,  AND  CERTIFICATE  OF  ELECTION,  374 

A.  Counting  Votes,  374 

1.  Ti?ne  For  Counting,  374 

2.  Place  of  Counting,  374 

3.  Count  i7i  Public,  374 

4.  Representation  of  Political  Parties,  374 

5.  Participation  in  Count  by  Candidates,  374 

6.  Count  by  Outsiders,  375 

7.  Manner  of  Counting,  375 

8.  Time  For  Scrutinizing  Ballots,  375 

9.  Counting  Ballots  Not  Cast,  375 

B.  Returns,  375 

1 .  T^'m^  6»/  Making,  375 

2.  (9/  TF7i«25  Returns  Consist,  376  . 

3.  Nature  of  Returns,  376 

4.  Authentication,  376 

5.  Forwarding  o/nd  Custody,  377 

6.  Irregidarities  and  Errors,  378 
T.  Failure  to  Make  Return,  378 

8.  Compelling  Return,  379 

9.  Double  Returns,  379 

10.  iV^6i(;  <9r  Amended  Return,  379 

C.  Canvass,  379 

1.  Powers  and  Duties  of  County  Canvassers,  379 

a.  7/1  General,  379 

b.  Applications  of  Rule,  381 

2.  Papers  to  Be  Considered,  382 

3.  Alteration  of  Returns,  382 

4.  Irregularities  and  Errors,  382 

5.  Recanvass  of  Returns,  383 
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6.  Destruction  of  Returns  —  Parol  Emdence^  384 

7.  Abolition  of  Board  Before  Canvass,  384 

8.  Mandamus  to  Compel  Canvass,  384 

9.  Powers  and  Duties  of  State  Canvassers,  385 

a.  Di  General,  385 

b.  Mandamus  to  Compel  Estimate  of  Returns  From  County 

Boards,  386 
D.  Certificate  of  Election,  386 

1.  DiUy  to  Is  sice,  386 

2.  Mandamus  to  Compel  Issuance,  386 

3.  Prima  Facie  Evidence  Only,  387 

4.  ^Y(9?5  6^j?^??i     Collateral  Attack,  387 

5.  Confiicting  Certificates,  388 

6.  Dispute  as  to  Vacancy  in  Office,  388 

XV.  VOTE  Necessary  to  a  Choice,  388 

A.  Plurality,  388 

B.  Majority  Required  hy  Constitution  or  Statute,  388 

C.  Doctrine  of  Next  Highest  Vote,  391 

1.  Ineligibility  of  Candidate  Chosen,  391 

2.  Death  of  Successful  Candidate  on  Election  Day,  392 

D.  Tie  Votes,  392 

XVI.  DUTY  TO  ACCEPT  OFFICE,  392 

A.  Indictment  at  Common  law  For  Refusal  to  Accept,  392 

B.  Statutory  Compulsion  to  Accept  Office^  393 
G.  Defenses,  393 

D.  Mandamus  to  Compel  Acceptance,  393 
XVII.  CONTESTS,  393 

A.  Jurisdiction  and  Nature  of  Remedy,  393 

1.  Quo  Warranto —  Only  Remedy  at  Common  law,  393 

2.  Statutory  Modes  of  Contest,  394 

a.  Hdd  Exclusive,  394 

b.  Held  Cumxdative^  395 

c.  J itrisdiction  of  Congress  and  State  legislatures,  396 

d.  Jurisdiction  of  Municipal  Councils,  396 

e.  Jurisdiction  in  Equity,  397 

B.  Grounds  of  Contest^  398 

C.  Notice  or  Process,  398 

1.  In  General,  398 

2.  Fo7^m  of  Notice,  398 

3.  Statement  of  Ground  of  Contest,  399 

a.  Ii  Gerieral,  399 

b.  In  Congressional  Cases,  399 

4.  Time  of  Giving  Notice,  399 

a.  In  General,  399 

b.  When  Period  of  limitation  Begins  to  Run,  400 

c.  Computation  of  Time,  401 

d.  Time  as  Affecting  Amendments,  401 

5.  Service  of  Notice,  402 

a.  In  General,  402 

b.  In  Contest  of  Election  on  Proposition,  402 

D.  Parties,  402 

1.  In  Quo  Warranto,  402 

2.  In  Statutory  Contests,  402 

3.  Joint  Actions,  403 

4.  In  Contesting  Tie,  403 
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5.  In  Election  on  Propositions,  403 

6.  Incumbent  of  Office,  403 

7.  Next  Highest  Candidate,  404 

E.  Pleading,  404 

1.  Complaint,  Petition^or  Notice  and  Statement,  404 

a.  Nature  of  Proceeding,  404 

b.  General  Requisites  of  Complaint  or  Petition,  404 

c.  Particular  Facts  Must  Be  Averred,  405 

(i)  In  General,  405 
(ii)  In  Quo  Warranto,  406 

d.  Specification  of  Mere  Irregularities,  406 

e.  Time  of  Election,  406 

f .  Names  of  Illegal  Voters,  406 

g.  Allegation  That  Contestant  Was  Elected,  407  . 

h.  Non-Election  of  Contestee,  408 

i.  Allegation  That  Contestee  Was  Declared  Elected,  408 
j.  Averment  of  Contestants  Eligihility,  408 

k.  Allegation  as  to  Change  of  Result  of  Election,  408 
1.  Reason  For  Rejection  of  Ballots,  409 
m.  Allegation  of  Bribery,  409 
n.  Allegation  That  Contestant  Was  an  Elector,  409 
o.  Allegation  of  Contestant^ s  Candidacy,  409 
p.  Inconsistent  Averments,  409 
q.  Petition  of  Electors,  409 
r.  Prayer  For  Relief,  410 
s.  Signatures,  410 
t.  Verification,  410 

2.  Pleas,  Answers,  and  Subsequent  Pleadings,  410 

a.  In  General,  410 

b.  Matter  in  Abatement,  411 

c.  Counter  Contest,  411 

d.  Particularity  of  Statement  in  Answer,  411 

e.  Service  of  Answer,  411 

3.  Proper  Ride  in  Disposing  of  Objections  to  Pleadings,  412 

4.  Amendments,  412 

a.  In  General,  412 

b.  Insertion  of  New  Matter,  413 

c.  Time  to  Amend,  413 
6.  Bills  of  Particulars,  413 

6.  Demurrers,  Exceptions,  and  Motions,  414 

a.  TTA^^  Demurrer  to  Answer  Unnecessary,  414 

b.  Sufficiency  of  Affidavit  Not  Raised  by  Demurrer,  414 

c.  Waiver  of  formal  Objections,  414 

d.  Objections  Going  to  Right  of  Action,  4:14 

e.  Objection  That  Complaint  Was  Not  Filed  in  Time,  414 

f .  Motion  to  Quash,  414 

7.  Issues,  Proof,  and  Variance,  414 

a.  In  General,  414 

b.  Counter  Contests,  415 

F.  Abatement  by  Death  of  Party,  415 

G.  Discontinuance,  416 

H.  Burden  of  Proof,  416 

1.  7/1  Statutory  Contests,  416 

a.  //i-  General,  416 

b.  iTo^  Enough  to  Show  That  Illegal  Votes  Were  Cast,  416 

c.  Presumption  as  to  Legality  of  Votes,  416 

d.  Where  Return  Is  Thrown  Out  on  Ground  of  Fraud,  417 
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2.  In  Quo  Warranto^  417 
I.  Evidence,  418 

1.  Rules  Applicohle,  418 

2.  Returns,  418 

a.  Prima   Facie    Evidence  of    Result    When  Unim- 

peached,  418 

b.  When  Impeached  For  Fraud,  418 

3.  Poll  -Books  and  Cei'tificates  of  Officers,  419 


5.  Talhj  -  Sheets,  419 

6.  Weight  of  Evidence  Required  to  Deduct  Votes,  419 

7.  Parol  Evidence  to  Show  Contents  of  Ballots,  419 

8.  Parol  Evidence  Contradicting  Ballots,  420 

a.  /?i  General,  420 

b.  TFy^(?r6  Fraud  Is  Alleged,  420 

9.  Showing  For  Whom  Votes  Were  Intended,  420 

10.  Declarations  of  Voters,  422 

a.  In  General,  422 

b.  J(9  Impeach  Witness,  423 

11.  Testimony  of  Voters  as  to  How  They  Voted,  423 

a.  Secrecy  of  Ballot,  423 

b.  Exemption  Deemed  Personal  Privilege,  424 

12.  Circnmstantial  Evidence,  425 

13.  Ballots  as  Evidence,  425 

a.  T^A^7^  Properly  Presei'ved,  425 

b.  Statutes  Prescribing  Mode  of  Preservation,  426 


d.  Weight  as  Evidence  When  Not  Properly  Kept,  427 

e.  Not  Necessary  to  Plead  Improper  Care,  428 

f.  After  They  Should  Have  Been  Destroyed^  428 

g.  Only  Ballots  Within  the  Issue  Joined  Admissible,  428 


J.  Recount  of  Ballots,  429 

1.  Duty  of  Custodia7i  of  Ballot-Box,  4:2^ 

2.  Petition  For  Recount,  429 

3.  Recount  as  Matter  of  Course,  429 

4.  Evidence  Calling  For  Recount,  429 

5.  Recount  of  All  Ballot-Boxes,  430 

6.  Ballots  That  Have  Been  Tampered  With,  430 

7.  Delegation  of  Recount  to  Committee  of  Legislative  Body,  430 

8.  Sufficiency  of  Illegal  Votes  to  Affect  Result,  430 

9.  Where    Term  Would  Expire  Before   Recount  Could  Be 

Had,  430 

10.  Second  Recount,  430 

11.  Preservation  of  Secrecy  of  Ballot,  430 


13.  Certificate  of  Recount,  431 

14.  Court  May  Correct  Errors  of  Law  in  Record^  431 
K.  Continuances,  432 

L.  Trial,  432 

1.  In  General,  432 

2.  Right  of  Trial  hy  Jury,  432 
Judgment,  433 

1.  In  Genenal,  433 

2.  Legal  Effect  of  Jiodgment  of  Ouster,  433 

3.  After  Term  of  Office  Has  Expired,  433 

4.  Conclusive  Effect  of  Judgment,  433 

5.  Imposing  Fine  in  Quo  Warranto,  434 
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6.  Binds  Only  Parties  and  Privies^  434 

7.  Form  of  in  Case  of  Tie^  434 

8.  Declaring  Election  Yoid^  434 

9.  Of  Tribunal  Appointed  Under  Unconstitutional  Law^  4 

10.  Ti7)ie  of  Rendition,  4:d4: 

11.  Answer  Taken  Pro  Confesso,  434 

12.  Judgment  hy  Default,  4^6i 

13.  Power  of  Court  Over  Judgment  or  Decree,  434 
New  Trial,  435 

O.  Appeal,  435 

1.  j^^'^Aj^  (v/;  435 

2.  o/;  436 

3.  Time  For  Talcing,  436 

4.  Questions  Not  liaised  Below,  436 

5.  Objections  and  Exceptions,  437 

6.  Review  of  Questions  of  Fact,  437 

7.  7>^^^/^       iV^(9'^(?,  438 

8.  Construction  of  Ballots,  438 

9.  Order  Refusing  to  Quash  Petition,  438 

10.  Reversible  Error ^  438 

11.  Harmless  Error,  438 

12.  Effect  as  Supersedeas,  438 

13.  Judgment,  439 
P.  Certiorari,  439 

Q.  ^^7Z5  of  Exceptions,  439 
E.  ^<?.9^^,  440 

1.  In  General,  440 

2.  7^?,  Case  of  Tie,  440 

3.  Bonds  For  Costs,  440 

4.  Motion  to  Dismiss  For  Want  of  SufflGie7it  Bond,  441 

5.  Fees  of  Officers,  441 

XVIII.  VIOLATIONS  OF  ELECTION  LAWS,  442 

A.  Offenses,  442 

1.  At  Common  law,  442 

2.  Statutory  Offenses,  442 

a.  Illegal  Voti?ig,  442 

(i)  El  General,  442 
(ii)  The  Intent,  442 

b.  Violations  of  Registration  Laws,  443 

c.  Offenses  of  Election  Officers,  443 

(i)  In  General,  443 

(ii)  TA^  Intent,  444 

d.  Betting  on  Elections,  444 

e.  Illegal  Expenditures  and  Corrupt  Practices^  445 

f.  Obstruction    Of,   or  Interference    With,  Officers 

Voters,  445 

g.  Fraud,  445 
li.  Bribery,  445 

i.  Intimidation  and  Violence,  446 

j.  Power  of  Congress  to  Enact  Penal  Legislation,  447 

B.  Penalties  and  Actions  Therefor,  448 

C.  Prosecution  and  Punishment,  448 

1.  Indictment  or  hformMion,  448 

a.  Offenses  Against  Federal  Election  Laivs,  448 

b.  Against  Election  Officers,  449 

(i)  For  Receiving  Illegcd  Votes,  449 
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(ii)  For  Rejection  of  Legal  Ballots^  449 
(ill)  For  Frauds  450^^ 
(iv)  For  Alteration  of  Returns^  450 
(v)  For  Malting  False  Returns^  450 
(vi)  For  Alteration  of  Ballots^  450 

(vii)  For  Destruction  of  Ballots^  451 

(viii)  For  Neglect  or  Violation  of  Dnty^  451 
(ix)  Statement  of  Office  Held,  451 

(x)  Agahist  Officers  at  Primary  Election,  451 

c.  For  Illegal  Voting,  451 

(i)  Charge  of  Fraud,  451 

(ii)  Charge  of  Disqualification,  451 
(ill)  Description  of  Election,  452 

(iv)  Names  of  Candidates  Voted  For,  453 
(v)  Defendants  Kiioivledge  of  Want  of  Right,  453 
(vi)  Aidijig  in  Illegal  Voti7ig,  453 
(vii)  At  Primary  Elections,  453 
(viii)  Repeating  or  Double  Voting,  453 

(a)  In  General,  453 

(b)  Place  Where  Offense  Was  Committed,  454 

d.  For  Violation  of  Registration  Laws,  454 

(i)  In  General,  454 

(ii)  Against  Persons  Who  Registered  Illegally,  455 

e.  For  Bribery,  455 

f.  For  Iitirnidation  and  Interference  With  Voters,  457 

g.  For  Betting  on  Elections,  458 
]i.  Joinder  of  Pa^rties,  459 

i.  Duplicity  or  Misjoinder  of  Offenses,  459 

D.  Defenses,  460 

E.  Issues,  Proof,  and  Variance,  460 

F.  Evidence,  461 

1.  Presumptions  and  Burden  of  Proof  ,  461 

2.  Admissibility,  462 

3.  Weight  and  Su-fficiency,  463 

G.  Sentence  and  Punishment,  464 

H.  Review,  465 

CROSS-REFERENCES 

For  Matters  Relating  to  : 

Appeal  and  Error  Generally,  see  Appeal  and  Error. 

Betting  on  Election  as  Gaming,  see  Gaming. 

Certiorari  Generally,  see  Certiorari. 

Citizenship  Generally,  see  Citizens. 

Conspiracy  to  Violate  Election  Law,  see  Conspiracy. 

Constitutional  Law  Generally,  see  Constitutional  Law. 

Contract  Affecting  Election  to  Office,  see  Contracts. 

Domicile  Generally,  see  Domicile. 

Election  Bet  as  a  Contract,  see  Contracts. 

Election  by  : 

City  Council,  see  Municipal  Corporations. 

County,  see  Counties. 

Highway  District,  see  Streets  and  Highways. 
Legislature,  see  States  ;  Territories. 
Municipality,  see  Municipal  Corporations. 
Religious  Society,  see  Religious  Societies. 
School-District,  see  Schools  and  School-Districts. 
Stock-Holders,  see  Banks  and  Banking  ;  Corporations. 
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For  Matters  Eelating  to  —  {continued  ) 
Election  by  —  {continued  ) 
Town,  see  Towns. 

Unincorporated  Association,  see  Associations. 
Election  Day  as  Holiday,  see  Holidays. 
Election  of  Particular  Officers  : 

Generally,  see  Officers. 

Bank  Officer,  see  Banks  and  Banking. 

City  Officer,  see  Municipal  Corporations. 

Clerk  of  Court,  see  Clerks  of  Courts. 

Constable,  see  Sheriffs  and  Constables. 

Coroner,  see  Coroners. 

Corporate  Officer,  see  Corporations. 

County  Officer,  see  Counties. 

Director,  see  Corporations. 

Highway  Officer,  see  Municipal  Corporations  ;  Streets  and  Highways  ; 

Towns. 
Judge,  see  Judges. 

Justice  of  the  Peace,  see  Justices  of  the  Peace, 
Member  of  : 

Congress,  see  United  Statj:s. 

Legislature,  see  States. 
Municipal  Officer,  see  Municipal  Corporations. 
Officer  of  Religious  Society,  see  Religious  Societies. 
Officer  of  Unincorporated  Association,  see  Associations. 
School  Officer,  see  Schools  and  School-Districts. 
Sheriff,  see  Sheriffs  and  Constables. 
State  Officer,  see  States. 
Town  Officer,  see  Towns. 
Election  Records  as  Evidence,  see  Evidence. 
Election  to  Determine  Particular  Question  : 
Abolishment  of : 

County,  see  Counties. 

School-District,  see  Schools  and  School-Districts. 
Adoption  of : 

Local  Option  Law,  see  Intoxicating  Liquors. 

Stock  Law,  see  Animals. 
Alteration  of : 

County,  see  Counties. 

School-District,  see  Schools  and  School-Districts. 
Appropriation  in  Aid  of  Corporation,  see  Counties. 
Creation  of  : 

County,  see  Counties. 

School-District,  see  Schools  and  School-Districts. 
Incurring  Indebtedness  by : 
County,  see  Counties. 

Municipality,  see  Municipal  Corporations. 
Issue  of  Bonds  by  : 

County,  see  Counties. 

Municipality,  see  Municipal  Corporations. 
Municipal  Question  Generally,  see  Counties  ;  Municipal  Corporations. 
Submission  of  Constitution  to  Popular  Yote,  see  Constitutional  Law. 
Submission  of  Question  of  Aid  to  Public  Improvements,  see  Counties  r 

Municipal  Corporations  ;  Towns. 
Expenses  of  Elections,  see  Counties  ;  Municipal  Corporations  ;  Towns. 
Immunity  From  Arrest  or  Attacliment  on  Election  Day,  see  Arrest; 
Process. 
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For  Matters  Relating  to  —  (continued ) 

Injunction  Generally,  see  Injunctions. 

Judicial  ]!^otice  of  Election,  see  Evidence. 

Mandamus  Generally,  see  Mandamus. 

Parol  Evidence  to  Aid  Election  Records,  see  Evidence. 

Perjury  by  Voter,  see  Perjury. 

Presumption  of  Legality  of  Election,  see  Evidence. 

Prohibition  Generally,  see  Prohibition. 

Quo  Warranto  Generallj',  see  Quo  Warranto. 

Recovery  of  Money  Lost  by  Betting,  see  Gaming. 

Sale  of  Liquor  on  Election  Day,  see  Intoxicating  Liquors. 

Secondary  Evidence  of  Matters  Shown  by  Election  Records,  see  Evidence. 

Term  of  Office,  see  Officers. 

L  DEFINITIONS. 

A.  In  GeneraL  An  election  is  the  embodiment  of  the  popoular  V7ill,  the 
expression  of  the  sovereign  power  of  the  people.^  In  common  parlance  an  elec- 
tion is  the  act  of  casting  and  receiving  the  ballots,  counting  them,  and  making  the 
return.^ 

B.  Distinguished  From  Appointment.  The  term  "  election  "  carries  with 
it  the  idea  of  a  choice  in  which  all  who  are  to  be  affected  with  the  choice  partici- 
pate;  whereas  from  the  word  "appointment"  we  understand  that  the  duties  of 
the  appointee  are  for  others  than  tiiose  by  whom  he  is  appointed.^ 

C.  Primary  Election.  In  the  absence  of  any  special  statute  on  the  subject 
a  primary  election  is  purely  a  creation  of  political  parties  and  associates  as  a 
means  for  selecting  their  candidates."* 

D.  General  Election.  A  general  election  is  an  election  held  to  select  an 
officer  after  the  expiration  of  the  full  term  of  the  former  officer.^ 

E.  Special  Election.  A  special  election  is  an  election  held  to  supply  a 
vacancy  in  office  occurring  before  the  expiration  of  the  full  term  for  which  the 


1.  Stinson  f.  Sweeney,  17  Nev.  309,  320,  30 
Pac.  997. 

Other  definitions  are :  "  The  deliberate 
choice  of  a  majority  or  plurality  of  the  elec- 
toral body.  This  is  evidenced  by  the  votes 
of  the  electors."  Lewis  v.  Boynton,  25  Colo. 
486,  491,  55  Pac.  732  [citing  Saunders  v. 
Haynes,  13  Cal.  145,  491]. 

"A  choice  of  persons  for  public  offices." 
Seaman  v.  Baughman,  82  Iowa  216,  220,  47 
N.  W.  1091,  11  L.  R.  A.  354. 

The  act  of  choosing  a  person  to  fill  an 
office  or  employment,  by  any  manifestation  of 
preference ;  as  by  ballot,  uplifted  hands,  or 
viva  voce."  Webster  Diet,  [quoted  in  State  v. 
Hirsch,  125  Ind.  207,  210,  24  N.  E.  1062,  9 
L.  R.  A.  170;  State  v.  Bullock,  80  N.  C.  132, 
136]. 

"  The  choice  of  a  person  or  arsons  for 
office  of  any  kind  by  the  voting  of  a  body  of 
qualified  or  authorized  electors."  State  v, 
Hirsch,  125  Ind.  207,  210,  24  N.  E.  1062,  9 
L.  R.  A.  170. 

"  The  selection  of  one  person  from  a  speci- 
fied class  to  discharge  certain  duties  in  a 
state,  corporation,  or  society."  Bouvier  L. 
Diet. 

2.  State  V.  Tucker,  54  Ala.  205,  210;  Ex  p. 
Conley,  (Tex.  Cr.  App.  1903)  75  S.  W. 
301. 


3.  As  distinguished  from  an  election  an 
appointment  is  generally  made  by  one  person 
or  by  a  limited  number  acting  with  dele- 
gated powers,  while  an  election  is  the  direct 
choice  of  all  the  members  of  the  body  from 
whom  the  choice  can  be  made.  Wickensham 
f.  Brittan,  93  Cal.  34,  37,  28  Pac.  792,  29 
Pac.  51,  15  L.  R.  A.  106;  State  v.  Compson, 
34  Oreg.  25,  54  Pac.  349.  See  also  Magruder 
f.  Swann,  25  Md.  173,  204;  State  v.  Irwin,  5 
Nev.  Ill,  121;  State  v.  McCollister,  11  Ohio 
46,  52.  See  also  Rogers  v.  Jacob,  88  Ky. 
502,  505,  11  S.  W.  513,  11  Ky.  L.  Rep.  45 
[citing  Police  Com'rs  v.  Louisville,  3  Bush 
(Ky.)  597;  Speed  v.  Crawford,  3  Mete.  (Ky.) 
207].  And  compare  Conger  v.  Gilmer,  32 
Cal.  75,  78. 

4.  People  V.  Cavanaugh,  112  Cal.  674,  44 
Pac.  1057. 

5.  Kenfield  v.  Irwin,  52  Cal.  164. 

The  words  "  general  election "  used  in  the 
constitution  and  the  statute,  as  applied  to 
the  office  of  judge  of  probate,  can  have  no 
other  meaning  than  the  biennial  election  held 
in  November,  and  an  election  at  any  other 
time  to  that  office  must  be  regarded  as  a 
special  election.  People  v.  Palmer,  91  Mich. 
283,  51  N.  W.  999  [citing  People  v.  Lord,  9 
Mich.  227].  See  also  Westinghausen  v.  Peo- 
ple, 44  Mich.  265,  6  N.  W.  641. 
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incumbent  was  elected/  or  an  election  at  which  some  question  or  proposition  is 
submitted  to  the  vote  of  the  qualified  electors."^ 

11.  NATURE  AND  SOURCE  OF  THE  RIGHT  OF  SUFFRAGE. 

In  all  periods  and  in  all  countries  it  may  be  safely  assumed  that  no  privilege 
has  been  held  to  be  more  exclusively  within  the  control  of  governmental  power 
than  the  privilege  of  voting,  each  state  in  turn  regulating  the  subject  by  sovereign 
poHtical  will.^  The  right  of  suffrage  once  granted  may  be  taken  away  by  the 
exercise  of  sovereign  power,  and  if  taken  away  no  vested  right  is  violated  or  bill 
of  attainder  passed.^  None  of  the  elementary  writers  include  the  right  of  suf- 
frage among  the  rights  of  property  or  of  person.  It  is  not  an  absolute  unqualified 
personal  right,  but  is  altogether  conventional.^*^  It  is  not  a  natural  right  of  the 
citizen,  but  a  franchise  dependent  upon  law,  by  which  it  must  be  conferred  to 
permit  its  exercise.^^  In  England  the  elective  franchise  is  not  regarded  as  a 
natural  right,  althougli  it  has  been  declared  to  be  a  vested  right.^^ 

III.  POWER  TO  CONFER  AND  REGULATE  THE  RIGHT  OF  SUFFRAGE. 

A.  By  the  States —  l.  In  General.  Subject  to  the  constitutional  restrictions 
as  to  race,  color,  and  previous  condition  of  servitude,^'^  the  states  have  supreme 


6.  Kenfield  f.  Irwin,  52  Cal.  164. 

7.  People  V.  Ohio  Grove  Tp.,  51  111.  191. 

8.  Spencer  v.  Board  of  Registration,  1  Mac- 
Arthur  (D.  C.)  169,  176,  29  Am.  Rep.  582. 

9.  State  V.  Staten,  6  Coldw.  (Tenn.)  233; 
Ridley      Sherbrook,  3  Coldw.  (Tenn.)  569. 

Citizenship  and  suffrage  are  by  no  means 
inseparable.  Anderson  Baker,  23  Md.  531; 
People  V.  Board  of  Inspectors,  31  Misc.  (N.  Y.) 
584,  67  N.  Y.  Suppl.  236. 

The  right  of  suffrage  has  been  referred  to 
as  a  vested  right,  but  it  is  apparent  that  the 
word  "  vested  "  was  used  as  meaning  that  the 
right  cannot  be  taken  away  except  by  the 
power  which  conferred  it.  For  example  those 
to  whom  the  right  of  suffrage  is  guaranteed 
by  the  constitution  cannot  be  deprived  of  it 
by  any  act  of  the  legislature.  White  v.  Mult- 
nomah County,  13  Oreg.  317,  10  Pac.  484,  57 
Am.  Rep.  20;  State  v.  Baker,  38  Wis.  71. 

10.  Anderson  r.  Baker,  23  Md.  531. 

11.  Delaware. —  Frieszleben  v.  Shalleross, 
9  Houst.  1,  19  Atl.  576,  8  L.  R.  A.  337. 

Indiana. —  Cougar  v.  Timberlake,  148  Ind. 
38,  46  N.  E.  339,  62  Am.  St.  Rep.  487,  37 
L.  R.  A.  644;  Morris  v.  Powell,  125  Ind.  281, 
25  N.  E.  221,  9  L.  R.  A.  326. 

Neio  York. —  People  v.  Barber,  48  Hun  198. 

Tennessee. —  Ridley  v.  Sherbrook,  3  Coldw. 
569. 

Utah. —  Anderson  v.  Tyree,  12  Utah  129,  42 
Pac.  201. 

Nature  and  source  of  right. —  The  elective 
franchise  is  not  a  natural  right,  and  is  made 
to  rest  in  the  United  States  upon  the  author- 
ity of  law  which  defines  the  qualifications  of 
those  citizens  who  may  exercise  it.  Spencer 
V.  Board  of  Registration,  1  MacArthur  (D.  C. ) 
169,  29  Am.  Rep.  582. 

The  very  term  "elective  franchise"  ex- 
eludes  the  idea  of  natural  right,  for  a  fran- 
chise is  a  privilege  granted  by  the  sovereign 
authority  to  an  individual.  Blair  v.  Ridgely, 
41  Mo.  63,  161,  97  Am.  Dec.  248. 

[I.  El 


12.  In  an  early  case  it  was  said  that  the 
election  of  knights  belongs  to  the  freeholders 
of  the  counties,  and  it  is  an  original  right 
vested  in,  and  inseparable  from,  the  free- 
hold, and  can  no  more  be  severed  from  the 
freehold  than  the  freehold  itself  can  be  taken 
away;  that,  as  for  citizens  and  burgesses, 
they  depend  on  the  same  rights  as  the  knights 
of  shires  and  differ  only  as  to  the  tenure, 
but  the  right  and  manner  of  their  election  is 
on  the  same  foundation.  Lord  Holt,  C.  J.,  in 
Ashby  V.  White,  14  How.  St.  Tr.  695,  2  Ld. 
Raym.  938,  950,  3  Ld.  Raym.  320,  1  Smith 
Lead.  Cas.  231. 

13.  The  only  provision  in  the  constitution 
of  the  United  States,  as  originally  adopted, 
concerning  the  qualifications  of  electors  in 
the  states  is  that  the  electors  of  the  members 
of  the  house  of  representatives  of  the  United 
States  shall  have  the  qualifications  requisite 
for  electors  of  the  most  numerous  branch  of 
the  state  legislature.  And  the  only  restric- 
tion on  the  power  of  the  states  to  regulate 
the  qualifications  of  electors  is  to  be  found 
in  the  fifteenth  amendment  to  that  instru- 
ment, which  provides  that  the  right  of  citi- 
zens of  the  United  States  to  vote  shall  not 
be  denied  or  abridged  by  the  United  States, 
or  by  any  state,  on  account  of  race,  color,  or 
previous  condition  of  servitude.  So  also  the 
fourteenth  amendment  of  the  federal  consti- 
tution provides  that  when  the  right  to  vote 
at  any  election  is  denied  to  any  of  the  male 
inhabitants  of  a  state,  being  twenty-one  years 
of  age,  and  citizens  of  the  United  States,  or 
in  any  way  abridged,  except  for  participation 
in  rebellion  or  other  crime,  the  basis  of  rep- 
resentation therein  shall  be  reduced  in  the 
proportion  which  the  number  of  such  male 
citizens  shall  bear  to  the  whole  number  of 
male  citizens  twenty-one  years  of  age  in  such 
state.  This  distinctly  recognizes  the  right 
of  the  state  to  deny  or  abridge  the  right  to 
vote  of  the  male  inhabitants  who  are  twenty- 
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and  exclusive  power  to  regulate  the  right  of  suffrage  and  to  determine  the  class 
of  inhabitants  who  may  vote.^^  Each  state  may  define  the  right  in  its  own  con- 
stitution or  empower  its  legislature  to  do  so.^^  So  also  the  legislative  assembly  of 
a  territory  has  authority  to  regulate  the  exercise  of  the  right  of  suffrage  in  such 
territory  subject  to  the  restrictions  and  limitations  imposed  by  the  federal  consti- 
tution and  the  acts  of  congress.^^  A  provision  in  a  state  constitution  that  in  addi- 
tion to  other  qualitications  the  voters  must  be  able  to  read  any  section  of  the  con- 
stitution of  the  state,  or  be  able  to  understand  the  same  when  read  to  them,  or  give 
a  reasonable  interpretation  of  it,  is  not  in  contravention  of  the  constitution  of  the 
United  States. All  statutes  tending  to  limit  the  citizen  in  his  exercise  of  the 
right  of  suffrage  should  be  liberally  construed  in  his  favorj^ 

2.  Constitutional  Limitations.  While  the  elective  franchise  is  a  privilege  rather 
than  a  right  and  may  be  taken  away  by  the  power  which  conferred  it,  yet  when 
it  has  been  granted  by  the  constitution  it  cannot  be  abridged  by  the  legisla- 
ture, and  all  laws  in  regulation  of  the  same  must  be  reasonable,  uniform,  and 
impartial. Where  the  constitution  of  a  state  fixes  the  qualifications  and  deter- 


one  years  of  age,  and  it  is  well  known  that 
many  of  the  states  have,  from  time  to  time, 
by  an  impartial  and  uniform  rule  of  prohibi- 
tion, denied  the  right  to  vote  to  such  of  the 
male  inhabitants  as  were  thought  not  to  pos- 
sess the  qualifications  necessary  for  an  inde- 
pendent and  intelligent  exercise  of  the  right. 
Stone  r.  Smith,  159  Mass.  413,  34  N.  E.  521. 
In  Sproule  r.  Fredericks,  69  Miss.  898,  11  So. 
472,  it  was  held  that  no  limitation  upon  the 
right  of  the  state  to  prescribe  the  qualifica- 
tions for  suffrage  existed,  except  that  con- 
dition in  the  constitution  of  the  United 
States  and  its  amendments  which  prohibited 
discrimination  on  account  of  race,  color,  or 
previous  condition  of  servitude,  and  that  the 
sovereignty  of  the  state  in  this  respect  was 
not  afiected  by  the  act  of  congress  approved 
Feb.  23,  1870,  which,  in  readmitting  Missis- 
sippi to  representation  in  congress,  assumed 
to  make  it  conditional  upon  the  state's  pre- 
serving the  then  existing  qualifications  for 
suffrage. 

14.  Alabama. —  Washington  v.  State,  75 
Ala.  584,  51  Am.  Rep.  479. 

District  of  Columbia. —  Spencer  v.  Board  of 
Registration,  1  MacArthur  169,  29  Am.  Rep. 
582. 

Florida.— State  v.  Dillon,  32  Fla.  545,  14 
So.  383,  22  L.  R.  A.  124. 

Illinois. —  Spragins  v.  Houghton,  3  111.  377. 

Kansas. —  Anthony  v.  Halderman,  7  Kan. 
50. 

Maryla^id. —  Anderson  v.  Baker,  23  Md.  531. 

Massachusetts. —  Kinneen  v.  Wells,  144 
Mass.  497,  11  N.  E.  916,  59  Am.  Rep.  105. 

Missouri. —  Blair  v.  Ridgely,  41  Mo.  63,  97 
Am.  Dec.  248. 

Pennsylvania. —  Huber  r.  Reily,  53  Pa.  St. 
112. 

United  States. —  U.  S.  v.  Cruikshank,  92 
U.  S.  542,  23  L.  ed.  588;  U.  S.  v.  Reese,  92 
U.  S.  214,  23  L.  ed.  563;  Corfield  v.  Coryell, 
6  Fed.  Cas.  No.  3,230,  4  Wash.  371;  U.  S.  v. 
Anthony,  24  Fed.  Cas.  No.  14,459,  11  Blatchf. 
200 ;  U.  S.  v.  Crosby,  25  Fed.  Cas.  No.  14,893, 
1  Hughes  448. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  2 
et  seq. 

15.  Ridley  v.  Sherbrook,  3  Coldw.  (Tenn.) 


569.  In  Kinneen  v.  Wells,  144  Mass.  497, 
498,  11  N.  E.  916,  59  Am.  Rep.  105,  Devens, 
J.,  said :  "  The  qualifications  of  voters  are 
fixed  by  state  legislation.  The  requisitions 
as  to  ownership  of  property,  citizenship,  sex, 
and  residence,  in  connection  with  the  right  of 
voting,  vary  with  the  constitutions  or  laws 
of  the  several  States.  However  unwise,  un- 
just, or  even  tyrannical  its  regulations  may 
be  or  seem  to  be  in  this  regard,  the  right  of 
each  State  to  define  the  qualifications  of  its 
voters  is  complete  and  perfect,  except  so  far 
as  it  is  controlled  by  the  fifteenth  article  of 
the  Amendments  of  the  Constitution  of  the 
United  States,  wdiich  provides  that  '  the  right 
of  citizens  of  the  United  States  to  vote  shall 
not  be  denied  or  abridged  by  the  United 
States,  or  by  any  State,  on  account  of  race, 
color,  or  previous  condition  of  servitude.'  " 

16.  Hayward  r.  Bolton,  2  Ida.  (Hasb.) 
452,  17  Pac.  457;  Innis  r.  Bolton,  2  Ida. 
(Hasb.)  442,  17  Pac.  264. 

17.  It  has  been  held  that  such  a  provision 
(Miss.  Const.  §  244)  is  not  in  contravention 
of  the  federal  constitution  providing  against 
discrimination  on  the  ground  of  race,  color, 
or  previous  condition  of  servitude,  although 
it  may  disfranchise  more  black  than  white 
voters.  Williams  v.  Mississippi,  170  U.  S. 
213,  18  S.  Ct.  583,  42  L.  ed.  1012.  See  also 
Dixon  V.  State,  74  Miss.  271,  20  So.  839. 

18,  Owens  v.  State,  64  Tex.  500. 

The  right  of  suffrage  is  regarded  with 
jealous  solicitude  by  a  free  people,  and  should 
be  so  viewed  by  those  intrusted  with  the 
mighty  power  of  guarding  and  vindicating 
their  sovereign  right.  Such  a  construction 
of  the  law  as  would  permit  the  disfranchise- 
ment of  large  bodies  of  voters  because  of  an 
error  of  a  single  official  should  never  be 
adopted  where  the  language  in  question  is 
clearly  susceptible  of  any  other.  Bowers  v. 
Smith,  111  Mo.  45,  55,  20  S.  W.  101,  33  Am, 
St,  Rep,  491,  16  L,  R,  A.  754;  Wells  r,  Stan- 
forth,  16  Q.  B.  D.  244,  Coltm,  451,  50  J.  P. 
631,  55  L.  J.  Q.  B.  12,  54  L.  T.  Rep.  N.  S, 
183. 

19,  Monroe  r.  Collins,  17  Ohio  St,  665; 
In  re  Newport  Charter,  14  R,  I.  655;  In  re 
Appointment  of  Supervisors,  52  Fed.  254. 
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mines  who  shall  be  deemed  qualified  voters  in  direct,  positive,  and  affirmative 
terms,  these  qualifications  caimot  be  added  tO  by  legislative  enactment.^  Any 
provisions  which  would  impose  upon  a  particular  class  of  citizens  conditions  and 
requirements  not  imposed  upon  all  others  are  void.^^  J^either  is  it  within  the 
power  of  the  legislature  to  dispense  with  any  of  the  constitutional  qualifications 
and  confer  the  elective  franchise  upon  otlier  classes  than  those  to  whom  it  is 
given  by  the  constitution ;  for  the  enlargement  and  deprivation  of  the  right  of 
suffrage  are  equally  obnoxious  to  the  constitution.^^  In  short  it  is  not  within  the 
power  of  the  legislature  to  deny,  abridge,  or  extend  the  constitutional  right  of 
suffrage ;  or  in  any  way  to  change  the  qualifications  of  voters  as  defined  by  the 
constitution  of  the  state.^^  But  legislation  may  be  enacted  which  merely  regulates 
the  exercise  of  the  elective  franchise,  and  does  not  amount  to  a  denial  of  the  fran- 
chise itself.^^    And  if  the  constitution  does  not  confer  the  right  to  vote  or  prescribe 


20.  The  legislature  has  no  power  thus  to 
disfranchise  voters  who  are  qualified  by  the 
express  terms  of  the  constitution. 

Alabama. —  State  v.  Adams,  2  Stew.  231. 

Arkansas. —  Kison  v.  Farr,  24  Ark.  161,  87 
Am.  Dec.  52. 

Illinois.— Veoi^le  v.  English,  139  111.  622, 
29  N.  E.  678,  15  L.  R.  A.  131. 

Indiana. —  Quinn  v.  State,  35  Ind.  485,  9 
Am.  Rep.  754. 

Massachusetts. —  Kinneen  v.  Wells,  144 
Mass.  497,  11  N.  E.  916,  59  Am.  Rep.  105. 

Michigan. —  People  v.  Maynard,  15  Mich. 
463. 

Minnesota. —  State  v.  Fitzgerald,  37  Minn. 
26,  32  N.  W.  788. 

Nevada. —  State  v.  Findlay,  20  Nev.  198,  19 
Pac.  241,  19  Am.  St.  Rep.  346. 

Pennsylvania. — McCafferty  v.  Guyer,  59  Pa. 
St.  109;  Rishel  v.  Luther,  2  Pa.  Dist.  769; 
In  re  Clothier,  2  Chest.  Co.  Rep.  355. 

Utah. —  Lyman  v.  Martin,  2  Utah  136. 

Wisconsin. —  State  v.  Tuttle,  53  Wis.  45,  9 
N.  W.  791;  State  v.  Lean,  9  Wis.  279;  State 
V.  Williams,  5  Wis.  308,  68  Am.  Dec.  65. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  2 
et  seq. 

An  election  held  in  accordance  with  a  stat- 
ute which  prohibits  from  voting  a  large  class 
of  persons  having  a  constitutional  right  to 
vote  does  not  confer  a  legal  title  to  the  office 
upon  the  person  elected.  Allison  v.  Engle- 
wood  Tp.,  58  N.  J.  L.  140,  32  Atl.  688. 

21.  Lyman  v.  Martin,  2  Utah  136,  Avhere 
it  was  held  that  a  provision  of  the  election 
law  requiring  that  all  male  voters  should  be 
taxpayers,  without  imposing  the  same  con- 
dition upon  female  voters,  was  void. 

Preparations  for  change  of  residence. —  The 
purchasing  of  a  lot,  erecting  and  furnishing 
of  a  dwelling  thereon,  and  completing  every 
arrangement  for  its  occupation  as  a  home  are 
only  acts  preparatory  to  a  change  of  resi- 
dence and  do  not  constitute  that  change  while 
the  owner  still  occupies,  of  right,  his  former 
place  of  abode.  State  v.  McGeary,  69  Vt.  461, 
38  Atl.  165,  44  L.  R.  A.  446. 

A  statute  requiring  a  voter  to  take  what 
is  commonly  known  as  a  test  oath  that  he 
will  support  the  constitution  of  the  United 
States  and  that  of  the  state,  and  that  he 
has  not  voluntarily  borne  arms  against  the 
United  States  or  the  state,  is  unconstitutional 
and  void  in  so  far  as  it  attempts  to  add  to 
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the  constitutional  qualifications  of  voters. 
Rison  V.  Farr,  24  Ark.  161,  87  Am.  Dec,  52; 
Davies  v.  McKeeby,  5  Nev.  369;  Green  v. 
Shumway,  39  N.  Y.  418. 

A  statute  which  makes  the  enjoyment  of  a 
constitutional  right  depend  upon  an  impos- 
sible condition,  or  upon  the  doing  of  that 
which  cannot  legally  be  done,  is  equivalent  to 
an  absolute  denial  of  the  right  under  any 
condition.    Davies  v.  McKeeby,  5  Nev.  369. 

22.  Spier  v.  Baker,  120  Cal.  370,  52  Pac. 
659,  41  L.  R.  A.  196;  People  r.  English,  139 
111.  622,  29  N.  E.  678,  15  L.  R.  A.  131;  State 
V.  Findlay,  20  Nev.  198,  19  Pac.  241,  19  Am. 
St.  Rep.  346 ;  Bloomer  v.  Todd,  3  Wash.  Terr. 
599,  19  Pac.  135,  1  L.  R.  A.  111. 

23.  Arkansas. —  Rison  v.  Farr,  24  Ark.  161, 
87  Am.  Dec.  52. 

California. —  Eaton  v.  Brown,  96  Cal.  371, 
31  Pac.  250,  31  Am.  St.  Rep.  225,  17  L.  R.  A. 
699. 

FZorida.— State  v.  Dillon,  32  Fla.  545,  14 
So.  383,  22  L.  R.  A.  124. 

Indiana. —  Gougar  v.  Timberlake,  148  Ind. 
38,  46  N.  E.  339,  62  Am.  St.  Rep.  487,  37 
L.  R.  A.  644;  Morris  v.  Powell,  125  Ind. 
281,  25  N.  E.  221,  9  L.  R.  A.  326. 

Michigan. —  Coffin  v.  Board  of  Election 
Com'rs,  97  Mich.  188,  56  N.  W.  567,  21 
L.  R.  A.  662. 

Nevada. —  State  v.  Board  of  Examiners,  21 
Nev.  67,  24  Pac.  614,  9  L.  R.  A.  385;  State 
V.  Findlay,  20  Nev.  198,  19  Pac.  241,  19  Am. 
St.  Rep.  346;  Clayton  v.  Harris,  7  Nev.  64; 
Davies  v.  McKeeby,  5  Nev.  369. 

Neiv  Jersey. —  Allison  v.  Blake,  57  N.  J.  L. 
6,  29  Atl.  417,  25  L.  R.  A.  480. 

North  Carolina. —  People  v.  Canaday,  73 
N.  C.  198,  21  Am.  Rep.  465. 

0/iio.— Monroe  v.  Collins,  17  Ohio  St.  665. 

Pennsylvania. —  Cusick's  Election.  136  Pa. 
St.  459,  20  Atl.  574,  10  L.  R.  A.  228;  Mc- 
Cafferty V.  Guyer,  59  Pa.  St.  Ill;  Page  v. 
Allen,  58  Pa.  St.  338,  98  Am.  Dec.  272. 

Rhode  Island. —  In  re  Newport  Charter,  14 
R.  I.  655. 

Utah. —  Lyman  v.  Martin,  2  Utah  136. 

Wisconsin. —  State  v.  Baker,  38  Wis.  71; 
State  V.  Williams,  5  Wis.  308,  68  Am.  Dec. 
65. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  6 
et  seq. 

24.  De  Walt  v.  Bartley,  146  Pa.  St.  529,  24 
Atl.  185,  28  Am.  St.  Rep.  814,  15  L.  R.  A. 
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the  qualifications  of  voters  it  is  competent  for  tlie  legislature  as  the  representative 
of  the  law-making  power  to  do  so.^^  80  if  the  office  is  not  a  constitutional  office 
but  one  of  legislative  creation  the  legislature  has  power  to  prescribe  the  qualifica- 
tions of  voters.^^ 

B.  By  the  United  States— 1.  In  General.  Tlie  constitution  of  the  United 
States  gives  congress  no  power  to  prescribe  the  qualifications  of  electors  in  the 
states;^'  but  congress  may  as  a  penalty  impose  upon  a  criminal  the  forfeiture  of 
his  citizenship  of  the  United  States,  and  if  the  constitution  and  laws  of  a  state 
allow  only  citizens  of  the  United  States  to  vote,  congress  may  thus  deprive  one 
of  the  opportunity  of  enjoying  the  right  belonging  to'him  as  a  citizen  of  the  state, 
even  the  right  of  voting,  but  cannot  deprive  him  of  tlie  right  itself.^^  It  should 
be  observed,  however,  that  although  congress  has  no  power  to  prescribe  the  quali- 
fications of  electors,  the  right  to  vote  for  members  of  congress  is  fundamentally 
based  upon  the  constitution,  and  was  not  intended  to  be  left  within  the  exclusive 
control  of  the  states.^^  The  constitution  has  not  conferred  the  right  of  suffrage 
upon  any  one  individually,  nor  does  it  secure  the  right  of  suffrage  to  any  class  of 
citizens.  The  United  States  have  no  voters  of  their  own  creation  in  the  states. 
The  fifteenth  amendment^  has  invested  the  citizens  of  the  United  States  with  a 
new  constitutional  right,  which  is  exemption  from  discrimination  in  tlie  exercise 
of  the  elective  franchise  on  account  of  race,  color,  or  previous  condition  of  servi- 
tude. The  right  to  vote  in  the  states  comes  from  the  states,  but  the  right  of 
exemption  from  the  prohibited  discrimination  comes  from  the  United  States."''^ 
The  language  of  the  constitution  is  that  the  house  of  representatives  shall  be 
composed  of  members  chosen  every  second  year  by  the  people  of  the  several 
states,  and  the  electors  in  each  state  shall  have  the  qualifications  requisite  for 


771;  Cusick's  Election,  136  Pa.  St.  459.  20 
Atl.  574,  10  L.  R.  A.  228. 

25.  .State  r.  Dillon.  32  Fla.  545.  14  So. 
383,  22  L.  R.  A.  124. 

26.  State  x.  Dillon,  32  Fla.  545,  14  So. 
383,  22  L.  R.  A.  124;  Buckner  v.  Gordon,  81 
Ky.  665. 

27.  California. — Van  Valkenburg  v.  Brown, 
43  Cal.  43,  13  Am,  Rep.  136. 

Indiana. —  Goiigar  v.  Timberlake,  148  Ind. 
38,  46  N.  E.  339,  62  Am.  St.  Rep.  487,  37 
L.  R.  A.  644. 

Massachusetts. —  Stone  v.  Smith,  159  Mass. 
413,  34  N,  E,  521;  Kinneen  v.  Wells,  144 
Mass.  497,  11  N.  E.  916,  59  Am.  Rep.  105. 

Mississippi. —  Sproiile  r,  Fredericks,  69 
Miss.  898,  11  So,  472, 

Pennsylvania. —  Huber  r.  Reily,  53  Pa.  St. 
112. 

Washington. —  Bloomer  v.  Todd,  3  Wash, 
Terr.  599,  19  Pac.  135,  1  L.  R.  A.  111. 

United  States. —  U.  S.  v.  Criiikshank,  92 
U.  S.  542,  23  L.  ed.  588;  U.  S.  v.  Reese,  92 
U.  S.  214,  23  L.  ed.  563;  Minor  v.  Happer- 
sett,  21  Wall,  162,  22  L.  ed,  627;  U,  S,  v. 
Anthony,  24  Fed.  Cas.  No.  14,459,  11  Blatchf. 
200;  U.  S.  V.  Crosby,  25  Fed.  Cas.  No.  14,893, 
1  Hughes  448. 

See  18  Cent.  Dig.  tit.  "  Elections,"  §  8 
et  seq. 

28.  Huber  r.  Reily,  53  Pa.  St.  112, 

But  under  an  act  of  congress  depriving  de- 
serters from  the  army  and  navy  of  their 
citizenship  of  the  United  States,  a  citizen  of 
a  state  whose  laws  require  that  voters  shall 
be  citizens  of  the  United  States  must  be  tried 
and  convicted  of  the  offense  of  desertion  be- 
fore  he   can  be   deprived   of  his   right  to 


vote  in  a  state  election.  State  r,  Svnionds, 
57  Me,  148, 

29,  Wiley  r,  Sinkler,  179  U,  S,  58,  21 
S,  Ct,  17,  45  L,  ed.  84;  Ecc  p.  Yarbrough, 
110  U,  S,  651,  4  S.  Ct,  152,  28  L.  ed,  274. 

30,  The  fifteenth  amendment  of  the  fed- 
eral constitution  ex  proprio  vigore  substan- 
tially confers  upon  the  negro  the  right  to 
vote,  provided  he  possesses  all  the  qualifica- 
tions prescribed  for  white  voters  in  the  state, 
and  congress  has  the  power  by  appropriate 
legislation  to  protect  and  enforce  that  right. 
Ex  p.  Yarbrough,  110  U.  S.  651,  4  S.  Ct.  152, 
28  L.  ed,  274,  And  it  follows  that  the  adop- 
tion of  this  amendment  rendered  inoperative 
the  provisions  in  the  then  existing  state  con- 
stitutions, whereby  the  right  of  suffrage  was 
limited  to  the  white  race,  Neal  r.  Delaware, 
103  U,  S,  370,  26  L,  ed,  567,  But  the  amend- 
ment does  not  give  negroes  the  right  to  vote 
independently  of  the  restrictions  and  qualifi- 
cations, such  as  age,  residence,  etc,  imposed 
by  a  state  constitution  on  white  voters,  An- 
thony V.  Halderman,  7  Kan,  50, 

In  adopting  legislation  for  carrying  into 
effect  the  fifteenth  amendment,  congress  has 
power  to  provide  for  the  punishment  of  a 
state  official  who  refuses  to  perform  the  du- 
ties necessarv  to  qualify  all  colored  citizens 
to  vote,  U,'  S.  V.  Given,  25  Fed,  Cas,  No. 
15,211. 

Provision  for  separate  school-boards  see 

Porter  r.  Kingfisher  County,  6  Okla.  550,  51 
Pac.  741,  declaring  Okla,  Laws  (  1897),  art,  1, 
c.  34,  to  be  unconstitutional, 

31,  U,  S,  V.  Cruikshank,  92  U.  S,  542,  23 
1..  ed.  588:  U.  S.  v.  Reese,  92  U,  S,  214,  23 
L.  ed.  563:  ^^linor  r,  Happersett,  21  Wall. 
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electors  of  the  most  numerous  brancli  of  the  state  legislature.  The  states  do  not 
prescribe  the  qualifications  of  voters  for  members  of  congress,  nor  can  they  do  so 
eo  nomine  ;  they  simply  define  who  are  to  vote  for  the  popular  branch  of  their  own 
legislature  and  the  constitution  of  the  United  States  says  the  same  persons  shall 
vote  for  members  of  congress  in  those  states.  It  is  not  true  therefore  that  tlie 
electors  for  members  of  congress  owe  their  right  to  vote  to  the  state  law  in  any 
sense  which  makes  the  exercise  of  the  right  to  depend  exclusively  on  the  law  of 
the  state.^^ 

2.  Power  of  Congress  to  Regulate  Elections.  Under  the  provision  of  the  con- 
stitution relating  to  elections  for  senators  and  representatives,^^  with  the  exception 
of  the  place  of  choosing  senators,  it  has  been  settled  that  congress  has  a  super- 
visory power  over  the  subject  of  federal  elections,  and  may  either  make  entirely 
new  regulations,  or  add  to,  alter,  or  modify  the  regulations  made  by  the  states,  and 
if  it  only  alters  them,  leaving  the  general  organization  of  the  polls  to  the  state,  there 
results  a  necessary  cooperation  of  the  two  governments  in  regulating  the  subject.^ 
To  this  end  congress  has  power  to  provide  for  the  appointment  of  supervisors  of 
elections,^^  and  also  to  provide  for  the  punishment  of  violations  of  state  election 
laws  at  an  election  at  which  federal  ofiicers  are  to  becbosen.^^  Thus  far  we  have 
considered  only  the  power  of  congress  under  the  express  grant  of  the  federal  con- 
stitution, but  it  seems  that  in  the^nature  of  things  congress  has  implied  power  to 
provide  for  and  protect  the  fairness  and  purity  of  the  election  of  senators  and 
representatives  in  congress  and  electors  for  president  and  vice-president.^^  It  has 
been  held  that  the  power  of  congress  to  interfere  for  the  protection  of  voters  at 


(U.  S.)  162,  22  L.  ed.  627;  Lackey  f.  U.  S., 
107  Fed.  114,  46  C.  C.  A.  189,  53  L.  R.  A. 
660;  U.  S.  -v.  Crosby,  25  Fed.  Cas.  No.  14,893, 
1  Hughes  448. 

32.  Wiley  v.  Sinkler,  179  U.  S.  58,  21 
S.  Ct.  17,  48  L.  ed.  84;  Ex  p.  Yarbrough,  110 
U.  S.  651,  4  S.  Ct.  152,  28  L.  ed.  274;  U.  S. 

Goldman,  25  Fed.  Cas.  No.  15,225,  3  Woods 
187. 

33.  The  times,  places,  and  manner  of  hold- 
ing elections  for  senators  and  representatives 
shall  be  prescribed  in  each  state  by  the  legis- 
lature thereof,  but  the  congress  may  at  any 
time  by  law  make  or  alter  such  regulations, 
except  as  to  the  place  of  choosing  senators. 
U.  S.  Const,  art.  1,  §  4. 

34.  U.  S.  V.  Gale,  109  U.  S.  65,  3  S.  Ct. 
1,  27  L.  ed.  857;  Ex  'p.  Siebold,  100  U.  S.  371, 
25  L.  ed.  717;  Ex  p.  Clarke,  100  U.  S.  399, 
25  L.  ed.  715;  U.  S.  v.  Belvin,  46  Fed.  381; 
Brown  v.  Munford,  16  Fed.  175;  Ex  p.  Geiss- 
ler,  4  Fed.  188,  9  Biss.  492. 

35.  In  re  Appointment  of  Supervisors,  52 
Fed.  254;  Ex  p.  Geissler,  4  Fed.  188,  9  Biss. 
492. 

A  statute  which  authorizes  the  deputy 
United  States  marshal  to  preserve  peace  at 

the  polls  is  a  valid  exercise  of  the  federal 
legislative  authority.  Ex  p.  Siebold,  100 
U.  S.  371,  25  L.  ed.  717;  In  re  Deputy  Mar- 
shals, 22  Fed.  153;  In  re  Engle,  9  Fed.  Cas. 
No.  4,488,  1  Hughes  592. 

36.  Ex  p.  Coy,  127  U.  S.  731,  8  S.  Ct.  1263, 
32  L.  ed.  274  [affirming  31  Fed.  794]  ;  Ex  p. 
Clarke,  100  U.  S.  399,  25  L.  ed.  715;  U.  S. 
V.  Bader,  16  Fed.  116,  4  Woods  189. 

Illegal  registration. —  U.  S.  v.  Quinn,  27 
Fed.  Cas.  No.  16,110,  8  Blatchf.  48. 

37.  In  Ex  p.  Yarbrough,  110  U.  S.  651, 
657,  4  S.  Ct.  152,  28  L.  ed.  274,  Miller,  J., 
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in  speaking  of  the  general  power  of  congress 
to  enact  laws  for  the  regulation  of  federal 
elections,  said :  "  That  a  government  whose 
essential  character  is  republican,  whose  ex- 
ecutive head  and  legislative  body  are  both 
elective,  whose  most  numerous  and  powerful 
branch  of  the  legislature  is  elected  by  the 
people  directly,  has  no  power  by  appropriate 
laws  to  secure  this  election  from  the  influence 
of  violence,  of  corruption,  and  of  fraud,  is  a 
proposition  so  startling  as  to  arrest  attention 
and  demand  the  gravest  consideration.  If 
this  government  is  anything  more  than  a 
mere  aggregation  of  delegated  agents  of  other 
States  and  governments,  each  of  which  is  su- 
perior to  the  general  government,  it  must 
have  the  power  to  protect  the  elections  on 
which  its  existence  depends  from  violence 
and  corruption.  If  it  has  not  this  power,  it 
is  left  helpless  before  the  two  great  natural 
and  historical  enemies  of  all  republics,  open 
violence  and  insidious  corruption.  The  propo- 
sition that  it  has  no  such  power  is  supported 
by  the  old  argument  often  heard,  often  re- 
peated,  and  in  this  court  never  assented  to, 
that  when  a  question  of  the  power  of  con- 
gress arises  the  advocate  of  the  power  must 
be  able  to  place  his  finger  on  words  which  ex- 
pressly grant  it.  .  .  .  This  principle  [the  doc- 
trine universally  applied  to  all  instruments 
of  writing,  that  what  is  implied  is  as  much 
a  part  of  the  instrument  as  what  is  ex- 
pressed] in  its  application  to  the  Constitu- 
tion of  the  United  States,  more  than  to  al- 
most any  other  writing,  is  a  necessity,  by 
reason  of  the  inherent  inability  to  put  into 
words  all  derivative  powers, —  a  difficulty 
which  the  instrument  itself  recognizes  by  con- 
ferring on  Congress  the  authority  to  pass  all 
laws  necessary  and  proper  to  carry  into  exe- 
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federal  elections  existed  before  the  adoption  of  the  fourteenth  and  fifteenth 
amendments ;  but  congress  can  legislate  concerning  state  and  municipal  elec- 
tions only  under  the  fifteenth  amendment,  and  then  solely  for  the  purpose  of 
preventing  discrimination  on  account  of  race,  color,  or  previous  condition  of 
servitude.^^ 

C.  Limitation  as  to  Number  of  Candidates  to  Be  Voted  For.  It  1ms  been 
held  that  a  statute  restricting  the  vote  of  an  elector  to  less  than  the  wliole  number, 
where  several  ofiicers  are  to  be  elected  to  the  same  office,  is  unconstitutional  and 
void,  inasmuch  as  tlie  constitution  gives  each  qualified  elector  the  right  to  vote 
for  one  candidate  for  each  ofiice.^  But  on  the  other  hand  it  has  been  held  that 
the  legislature  has  power  to  limit  the  vote  to  a  less  number  than  all  the  ofiicers  to 
be  elected.*^  A  statute  providing  that  one  elector  for  president  and  vice-presi- 
dent shall  be  elected  by  the  voters  of  each  congressional  district  in  the  state,  and 
that  two  such  electors  shall  be  elected  by  the  voters  of  the  state  at  large,  is  no 
infraction  of  the  federal  constitution.^^ 

D.  Cumulative  Voting*.  It  has  been  held  that  a  statute  authorizing  cumula- 
tive voting,  where  the  electors  have  a  right  to  vote  for  several  candidates  for  the 
same  office,  is  a  valid  exercise  of  legislative  power,^^  although  it  would  be  otherwise 
if  the  statute  made  the  cumulation  of  votes  necessary,  for  then  each  voter  w^ould 
be  deprived  of  the  privilege  of  voting  at  the  election  for  part  of  tlie  officers 
to  be  elected,  and  to  that  extent  would  be  excluded  from  his  constitutional  right. 
But  in  the  absence  of  express  constitutional  warrant,  it  is  doubtful  if  even  a  per- 
missive statute  of  this  character  is  constitutional.^^ 


cution  the  powers  expressly  granted  and  all 
other  powers  vested  in  the  government,  or 
any  branch  of  it,  by  the  Constitution." 

38.  U.  S.  r.  Crosby,  25  Fed.  Cas.  No. 
14,893,  1  Hughes  448. 

39.  U.  S.  V.  Reese,  92  U.  S.  214,  23  L.  ed. 
563;  Lackey  U.  S.,  107  Fed.  114,  46 
C.  C.  A.  189,  53  L.  R.  A.  660;  U.  S.  v.  Belvin. 
46  Fed.  381;  U.  S.  f.  Munford,  16  Fed.  223; 
U.  S.  r.  Amsden,  6  Fed.  819,  10  Biss.  283. 

It  has  no  power  to  interfere  with  purely 
state  elections,  except  in  the  matter  of  such 
discrimination  (Lackey  v.  U.  S.,  107  Fed. 
114,  46  C.  C.  A.  189,  53  L.  R.  A.  660)  ;  and 
the  mere  fact  that  a  representative  in  con- 
gress is  voted  for  at  an  election  of  state  and 
county  officers  does  not  authorize  congress  to 
regulate  such  election  in  matters  which  in  no 
wise  relate  to  or  affect  the  result,  so  far  as 
concerns  the  United  States  {Ex  p.  Perkins, 
29  Fed.  900)  ;  for  if  every  act  in  violation 
of  the  state  laws  is  deemed  equally  a  viola- 
tion of  the  federal  laws,  it  would  be  impos- 
sible to  commit  any  illegal  act  having  ex- 
clusive reference  to  the  election  of  state  and 
county  officers  which  would  not  be  amenable 
to  federal  jurisdiction  (U.  S.  v.  Reese,  92 
U.  S.  214,  23  L.  ed.  563;  Ex  p.  Perkins,  29 
Fed.  900;  U.  S.  r.  Seaman,  23  Fed.  882,  23 
Blatchf.  216;  U.  S.  r.  Campbell,  16  Fed.  233, 
0  Sawy.  20;  U.  S.  v.  Munford,  16  Fed.  223; 
Brown  v.  Munford,  16  Fed.  175;  U.  S.  v. 
Wright,  16  Fed.  112;  U.  S.  r.  Cahill,  9  Fed. 
80,  3  McCrary  200;  U.  S.  v.  Nicholson,  27 
Fed.  Cas.  No.  15,877,  3  Woods  215). 

40.  State  i\  Constantine,  42  Ohio  St.  437, 
51  Am.  Rep.  833. 

In  New  Jersey  the  constitution  of  New  Jer- 
sey provides  in  substance  that  the  general  as- 
sembly shall  be  composed  of  members  elected 
b}'  the  legal  voters  of  the  counties  respectively. 


who  shall  be  apportioned  among  the  said 
counties  according  to  population,  and  also 
provides  that  every  qualified  voter  who  shall 
have  been  a  resident  of  the  state  one  year, 
and  of  the  county  in  which  he  claims  his  vote 
five  months  next  before  the  election,  shall 
be  entitled  to  vote  for  all  officers  who  may 
be  elected  by  the  people.  The  legislature,  in 
1891,  passed  an  act  providing  that  the  popu- 
lous counties  should  be  divided  into  assembly 
districts,  and  restricting  the  right  of  electors 
to  vote  for  the  candidate  in  their  own  dis- 
trict, and  it  was  held  that  this  law  was  un- 
constitutional on  the  ground  that  the  voters 
had  a  right  to  vote  for  as  many  candidates 
as  were  apportioned  to  their  whole  county. 
State  V.  Wrightson,  56  N.  J.  L.  126,  28  Atl. 
56,  22  L.  R.  A.  548. 

In  New  York  there  has  been  legislation 
sanctioning  such  voting  in  certain  cases,  and 
although  the  question  has  in  several  cases 
been  before  the  court  of  appeals  of  that  state, 
that  court  has  always  found  a  way  of  dis- 
posing of  the  cases  in  which  the  question  was 
raised  without  passing  upon  the  constitu- 
tionality of  the  law\  Rathbone  v.  Wirth,  150 
N.  Y.  459,  45  N.  E.  15,  34  L.  R.  A.  408; 
People  v.  Kenney,  96  N.  Y.  294;  People  r. 
Crissey,  91  N.  Y.  616. 

41.  Com.  r.  Reeder,  171  Pa.  St.  505,  33 
Atl.  67,  33  L.  R.  A.  141. 

Election  of  aldermen  by  wards. —  State  v. 
McAlister,  88  Tex.  284,  31  S.  W.  187,  28 
L.  R.  A.  523. 

42.  McPherson  v.  Blacker,  146  U.  S.  1,  13 
S.  Ct.  3,  36  L.  ed.  869. 

43.  People  r.  Nelson,  133  111.  565,  27  N.  E. 
217. 

44.  Maynard  v.  Board  of  Canvassers,  84 
Mich.  228,  239,  47  N.  W.  756,  11  L.  R.  A. 
332. 
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E.  Power  to  Require  Reg^istration  or  Proof  of  Qualification — 1.  Legis- 
lature Cannot  Add  Additional  Qualifications.  AVhere  tlie  right  of  suffrage  is  con- 
ferred by  the  constitution  and  the  qualifications  of  electors  are  therein  fully  defined, 
a  registration  law  which  assumes  to  prescribe  any  additional  qualification  as  a  con- 
dition precedent  to  the  right  to  vote,  such  for  example  as  a  longer  residence  in  the 
county  or  precinct  than  that  required  by  the  constitution,  is  unconstitutional  and 
void.^*^  Although  one  is  not  a  qualified  voter  under  the  constitution  on  the  day 
the  registration  books  are  closed,  yet  if  he  becomes  so  before  election  day  his  vote 
cannot  lawfully  be  rejected  on  the  ground  that  he  has  not  registered.^''    the  legis- 


Schemes  to  secure  minority  representation. 

—  In  Maynard  v.  Board  of  Canvassers,  84 
Mich.  228,  232,  47  N.  W.  756,  11  L.  R.  A. 
332,  Cliamplin,  C.  J.,  said :  "  These  schemes 
may  all  be  reduced  to  four  well- recognized 
classes,  viz.:  1.  The  'restrictive,'  which  re- 
quires a  certain  number  to  be  elected  on  one 
ticket,  and  prohibits  any  elector  from  voting 
for  the  whole  number  to  be  elected.  Thus,  if 
four  are  to  be  elected,  no  one  can  vote  for 
more  than  two. ,  2.  The  '  cumulative,'  which 
requires  three  or  more  to  be  elected,  and  per- 
mits the  elector  to  cast  as  many  votes  as 
there  are  persons  to  be  elected,  and  to  dis- 
tribute such  votes  among  the  candidates  as 
the  elector  may  choose.  3.  The  '  Geneva,' 
'  free  vote,'  or  '  Gilpin '  plan.  By  this  plan 
the  districts  are  required  to  be  large,  and 
each  party  puts  in  nomination  a  full  ticket, 
and  each  voter  casts  a  single  ballot.  The 
whole  number  of  ballots  having  been  ascer- 
tained, that  sum  is  divided  by  the  number  of 
places  to  be  filled,  and  each  ticket  is  entitled 
to  the  places  in  proportion  to  the  number  of 
votes  cast  by  it,  taking  the  persons  elected 
from  the  head  of  the  tickets.  This  plan 
doubtless  comes  the  nearest  to  a  proportional 
representation  of  the  minority  of  any  plan 
devised  which  is  practical  for  popular  elec- 
tions. It  was  originated  by  Mr.  Gilpin  in 
1844,  who  advocated  it  in  a  pamphlet  pub- 
lished in  Philadelphia.  It  has  never  been 
adopted  in  this  country,  but  has  become  the 
liste  lihre  of  Geneva,  and  is  said  to  work  well 
in  Switzerland.  4.  The  '  Hare '  plan,  or 
'  single  vote.'  This  method  is  too  Intricate 
and  tedious  ever  to  be  adopted  for  popular 
elections  by  the  people.  It  requires  succes- 
sive counts  and  redistribution  of  the  votes 
until  an  election  is  reached." 

45.  Georgia. —  Stephens  v.  Mayor,  84  Ga. 
630,  11  S.  E.  150. 

Indiana. —  Brewer  v.  McCleland,  144  Ind. 
423,  32  N.  E.  299,  17  L.  R.  A.  845;  Morris  v. 
Powell,  125  Ind.  281,  25  N.  E.  221,  9  L.  P.  A. 
326 ;  Quinn  v.  State,  35  Ind.  485,  9  Am.  Rep. 
754. 

Kentucky. —  Owensboro  v.  Hickman,  90  Ky. 
629,  14  S.  W.  688,  12  Ky.  L.  Rep.  576,  10 
L.  R.  A.  224. 

Massachusetts. —  Kinneen  v.  Wells,  144 
Mass.  497,  11  N.  E.  916,  59  Am.  Rep.  105. 

Michigan. —  Atty.-Gen.  v.  Detroit,  78  Mich. 
545,  44  N.  W.  388,  18  Am.  St.  Rep.  458,  7 
L.  R.  A.  99. 

Mississippi.— State  v.  Kelly,  (1902)  32 
So.  909;  Bew  v.  State,  71  Miss.  1,  13  So. 
868. 
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Nebraska. —  State  v.  Corner,  22  Nebr.  265, 
34  N.  W.  499,  3  Am.  St.  Rep.  267. 

North  Carolina. —  People  v.  Canaday,  73 
N.  C.  198,  21  Am.  Rep.  465. 

Ohio. —  Daggett  v.  Hudson,  43  Ohio  St. 
548,  3  N.  E.  538,  54  Am.  Rep.  832. 

Oregon. —  White  v.  Multnomah  County,  1 3 
Oreg.  317,  10  Pac.  484,  57  Am.  Rep.  20. 

Wisconsin. —  Dells  v.  Kennedy,  49  Wis.  555, 
0  N.  W.  246,  381,  35  Am.  Rep.  786;  State 
r.  Williams,  5  Wis.  308,  68  Am.  Dec.  65. 

United  States. —  Mills  v.  Green,  67  Fed. 
818. 

Ryan,  C.  J.,  in  State  v.  Baker,  38  Wis.  71, 
86,  said :  "  The  constitution  vests  every 
person  having  certain  qualifications  at  the 
time  of  any  election  with  the  right  of  suf- 
frage at  such  election.  Some  of  these  qualifi- 
cations rest  on  time  which  may  ripen,  or  facts 
which  may  accrue,  on  the  very  day  of  elec- 
tion. So  that  one  may  well  become  vested 
with  the  right  of  franchise  pending  the  elec- 
tion, who  was  not  so  vested  before,  or  per- 
haps entitled  to  be  registered  at  the  time  of 
registry.  So  one  entitled  to  the  franchise 
may  be  sick,  or  absent  or  imprisoned,  or 
otherwise  disabled,  at  the  time  of  registry. 
But  the  constitution  vests  and  warrants  the 
right  at  the  time  of  election.  And  every  one 
having  the  constitutional  qualifications  then, 
may  go  to  the  polls,  vested  with  the  fran- 
chise, of  which  no  statutory  condition  prece- 
dent can  deprive  him.  Because  the  constitu- 
tion makes  him,  by  force  of  his  present  quali- 
fications, '  a  qualified  voter  at  such  elec- 
tion.' " 

Mclver,  C.  J.,  in  Butler  v.  Ellerbe,  44  S.  C. 
256,  281,  22  S.  E.  425,  expressed  his  opinion 
that  the  registration  act  of  South  Carolina 
was  unconstitutional,  because  it  required  a 
residence  of  one  hundred  and  twenty  days  in 
the  county,  whereas  the  constitution  required 
only  sixty  days;  but  the  majority  of  the 
judges  declined  to  express  any  opinion  upon 
that  question,  because  they  thought  it  un- 
necessary for  the  decision. 

46.  Quinn  v.  Lattimore,  120  N.  C.  426,  26 
S.  E.  638,  58  Am.  St.  Rep.  797.  See  Kinneen 
V.  Wells,  144  Mass.  497,  501,  11  N.  E.  916, 
59  Am.  Rep.  105  [citing  Humphrey  v.  King- 
man, 5  Mete.  (Mass.)  162;  Bridge  v.  Lin' 
coin,  14  Mass.  367 ;  Kilham  v.  Ward,  2  Mass. 
236]. 

But  in  Nevada  it  has  been  held  that  an  act 
requiring  for  the  adoption  of  a  proposition 
to  authorize  the  city  council  of  a  municipal 
corporation  to  borrow  money  a  majority  of 
the  votes  cast  by  the  qualified  electors  of 
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lature  cannot  lengthen  the  constitutional  period  of  residence  by  appointing  a 
prior  registration  day  instead  of  election  day  as  the  termination  of  the  required 
term  of  residence.^^ 

2.  May  Require  Reasonable  Proof  of  Qualifications.  But  the  legislature,  while 
it  must  leave  the  constitutional  qualifications  intact,  and  cannot  add  new  ones,  may 
nevertheless  prescribe  regulations  to  determine  whether  a  given  person  who  pro- 
poses to  vote  possesses  the  required  qualifications  ;  and  to  this  end  a  registration 
law  which  does  not  assume  to  make  previous  registration  the  sole  mode  of  prov- 
ing those  qualifications  is  not  obnoxious  to  the  constitution.^^  If  the  statute  pro- 
vides some  other  reasonable  mode  of  proof  by  which  an  unregistered  voter  may 
establish  his  right  to  vote  on  election  day  this  will  save  it  from  condemnation  as 
being  unconstitutional.^^ 

3.  Registration  Laws  of  Local  Character.  And  it  may  now  be  regarded  as 
settled  law  that  in  the  absence  of  constitutional  inhibition  the  legislature  may  pass 
registration  laws,  even  of  a  local  character,  if  they  merely  regulate  in  a  reasonable 
and  uniform  manner  how  the  privilege  of  voting  shall  be  exercised.^^ 

4.  When  the  Constitution  Authorizes  Registration  Laws.  Where  the  constitu- 
tion provides  that  laws  shall  be  made  for  ascertaining,  by  proper  proofs,  the  citi- 
zens who  shall  be  entitled  to  the  right  of  suffrage,  the  power  to  pass  a  registry 
law  requiring  registration  as  a  condition  precedent  to  the  right  to  vote  seems  to 
be  fully  implied.^^  The  courts,  when  they  could  under  the  constitution,  have 
uniformly  upheld  reasonable  regulations  of  this  kind  designed  to  protect  the 


the  city  as  shown  by  the  last  official  regis- 
tration was  not  in  violation  of  the  constitu- 
tion providing  that  every  male  citizen  of  the 
United  States,  not  subject  to  certain  disabil- 
ities, and  possessing  certain  qualifications, 
should  be  entitled  to  vote,  as  being  a  dis- 
franchisement to  qualified  electors  who  be- 
came so  after  the  last  registration.  State  v. 
Ruhe,  (1898)  52  Pac.  274. 

47.  State  v.  Kelly,  (Miss.  1902)  32  So. 
909;  Page  v.  Allen,  58  Pa.  St.  338,  98  Am. 
Dec.  272. 

48.  People  v.  Hoffman,  116  111.  587,  5  N.  E. 
596,  8  N.  E.  788,  56  Am.  Rep.  793;  Bjler  t'. 
Asher,  47  111.  101;  Edmonds  v.  Banbury,  28 
Iowa  267,  4  Am.  Rep.  177;  Southerland  v. 
Norris,  74  Md.  326,  22  Atl.  137,  28  Am.  St. 
Rep.  255;  Capen  v.  Foster,  12  Pick.  (Mass.) 
485,  23  Am.  Dec.  632. 

49.  Byler  v.  Asher,  47  111.  101;  Cusick's 
Election,  136  Pa.  St.  459,  20  Atl.  574,  10 
L.  R.  a.  228 ;  In  re  McDonough,  105  Pa.  St. 
488;  State  v.  Hilmantel,  21  Wis.  566.  In 
State  V.  Baker,  38  Wis.  71,  86,  Ryan,  C.  J., 
said :  "  Statutes  cannot  impair  the  right, 
though  they  may  regulate  its  exercise.  Every 
statute  regulating  it  must  be  consistent  with 
the  constitutionally  qualified  voter's  right  of 
suffrage  when  he  claims  his  right  at  an  elec- 
tion." 

50.  Connecticut. —  Hyde  v.  Brush,  34  Conn. 
454. 

Georgia. —  McMahon  v.  Savannah,  66  Ga. 
217,  42  Am.  Rep.  65. 

Illinois.— Feoiple  v.  Hoffman,  116  111.  587, 
5  N.  E.  596,  8  N.  E.  788,  56  Am.  Rep.  793; 
Byler  v.  Asher,  47  111.  101. 

Iowa. —  Edmonds  v.  Banbury,  28  Iowa  267, 
4  Am.  Rep.  177. 

Kentucky. —  Cowan  v.  Prowse,  93  Ky.  156, 
19  S.  W.  407,  14  Ky.  L.  Rep.  273 ;  Owensboro 
f.  Hickman,  90  Ky.  629,  14  S.  W.  688,  12 


Ky.  L.  Rep.  576,  10  L.  R.  A.  224;  Com.  v. 
McClelland,  83  Ky.  686. 

Louisiana. —  Auld  v.  Walton,  12  La.  Ann. 
129. 

Maryland. —  Lankford  v.  Somerset  County, 
73  Md.  105,  20  Atl.  1017,  22  Atl.  412,  11 
L.  R.  A.  491. 

Massachusetts. —  Capen  v.  Foster,  12  Pick. 
485,  23  Am.  Dec.  632. 

Nevada. —  State  v.  Board  of  Examiners,  21 
Nev.  67,  24  Pac.  614,  9  L.  R.  A.  385. 

Ohio. —  Monroe  v.  Collins,  17  Ohio  St.  665. 

Pennsylvania. — Patterson  v.  Barlow,  60  Pa. 
St.  54. 

Wisconsin. —  State  v.  Baker,  38  Wis.  71. 

See  18  Cent.  Dig.  tit.  "  Elections,"  §  14. 

Thus  certain  limitations  may  apply  only 
to  cities  and  villages,  and  have  no  applica- 
tion to  country  precincts. 

/ninots.— People  v.  Hoffman,  116  111.  587, 
5  N.  E.  596,  8  N.  E.  788,  56  Am.  Rep. 
793. 

Kansas. —  State  v.  Shepherd,  42  Kan.  360, 
22  Pac.  428;  State  v.  Butts,  31  Kan.  537,  2 
Pac.  618. 

Kentucky. —  Owensboro  v.  Hickman,  90  Ky. 
629,  14  S.  W.  688,  12  Ky.  L.  Rep.  576,  10 
L.  R.  A.  224;  Com.  v.  McClelland,  83  Ky. 
686. 

Nebraska.—  State  v.  Leavitt,  33  Nebr.  285, 
49  N.  W.  1097. 

Neio  Hampshire. —  In  re  Charter  of  Man- 
chester, 47  N.  H.  277. 

United  States. — -Mason  v.  Missouri,  179 
U.  S.  328,  21  S.  Ct.  125,  45  L.  ed.  214. 

51.  California. — Webster  v.  Byrnes,  34  Cal. 
273;  People  v.  Laine,  33  Cal.  55. 

Connecticut. —  Hyde  v.  Brush,  34  Conn. 
454. 

Florida.— Stsite  v.  Dillon,  32  Fla.  545,  14 
So.  383,  22  L.  R.  A.  124. 

Illinois. —  Byler  v.  Asher,  47  111.  101. 
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purity  of  the  ballot ;  and  have  recognized  the  importance  of  preparing  lists  of 
voters  before  the  day  of  election,  in  order  that  the  officers  whose  duty  it  is  to 
administer  the  election  laws  may  proceed  with  more  deliberation  in  the  discharge 
of  their  duties,  and  avoid  the  haste  and  confusion  that  must  attend  the  determi- 
nation, upon  election  day,  of  all  questions  concerning  the  right  of  individuals  to 
vote.  It  has  also  been  regarded  as  important  that  electors  should  be  notified  in 
advance,  by  means  of  the  registry,  what  persons  claim  the  right  to  vote,  and  be 
thereby  enabled  to  make  the  necessary  examination  to  determine  whether  the 
claim  is  well  founded,  and  exercise  the  right  of  challenge  if  satisfied  that  any  person 
registered  is  not  a  qualilied  voter.^^ 

F.  The  Australian  Ballot  System.  In  general  it  may  be  said  that  the 
so-called  Australian  Ballot  Acts,  in  the  various  forms  in  which  they  have  been 
enacted  in  many  of  the  states  in  this  country,  have  been  sustained  by  the  courts.''^ 


Kansas. —  State  v.  Butts,  31  Kan.  537,  2 
Pac.  618. 

Kentucky. —  Com.  r.  McClelland,  83  Ky. 
086. 

Louisiana. —  Auld  r.  \\' alton,  12  La.  Ann. 
129. 

Maryland. — Anderson  v.  Baker,  23  Md.  531. 

Massachusetts. —  Harris  v.  Whitcomb,  4 
Gray  433;  Blanchard  r.  Stearns,  5  Mete. 
298.' 

Michigan. —  Detroit  v.  Rush,  82  Mich.  532, 

40  N.  W.  951,  10  L.  R.  A.  171;  People  v. 
Kopplekom,  16  Mich.  342. 

Missouri. —  State  v.  Mason,  155  Mo.  480, 
55  S.  W.  636;  Ensworth  v.  Albin,  46  Mo. 
450. 

NciD  Hampshire. —  Davis  r.  Haverhill 
School  Dist.,  44  N.  H.  398. 

Neto  York. —  People  v.  Wilson,  62  N.  Y. 
186  [reversing  3  Hun  437,  5  Thomps.  &  C. 
036]. 

A^orth  Carolina. — State  v.  Scarborough,  110 
N.  C.  232,  14  S.  E.  737. 

Ohio. —  Daggett  v.  Hudson,  43  Ohio  St.  548, 
3  N.  E.  538,  54  Am.  Rep.  832. 

Pennsylvania. — Patterson  v.  Barlow,  60  Pa. 
St.  54. 

Rhode  Island. —  In  re  Polling  Lists,  13  R.  I. 
729. 

Tennessee. —  Moore  v.  Sharp,  98  Tenn.  491, 

41  S.  W.  587. 

United  States. —  Wiley  r.  Sinkler,  179  U.  S. 
58,  21  S.  Ct.  17,  45  L.  ed.  84;  Pacific  Imp. 
Co.  r.  Clarksdale,  74  Fed.  528,  20  C.  C.  A. 
035:  U.  S.  V.  Quinn,  27  Fed.  Cas.  No.  16,110, 
8  Blatchf.  48. 

See  18  Cent.  Dig.  tit.  "Elections,"  §§  14, 
02  et  seq. 

The  leading  case  on  this  subject  is  Capen 
V.  Foster,  12  Pick.  (Mass.)  485,  492,  23  Am. 
Dec.  632,  in  which  the  validity  of  a  registra- 
tion law  was  assailed  on  the  ground  that  it 
added  a  new  qualification  as  a  condition 
precedent  to  the  right  to  vote,  but  the  law 
was  sustained. 

Where  a  valid  registration  law  makes  reg- 
istration a  condition  precedent  to  the  right 
to  vote,  an  election  held  without  such  regis- 
tration is  void.  People  r.  Laine,  33  Cal.  55 ; 
J\>ople  V.  Kopplekom,  16  Mich.  342. 

52.  See  cases  cited  supra,  note  51. 

53.  That  is,  provided  the  acts  permit  the 
voter  to  vote  for  such  persons  as  he  pleases, 
by  leaving  sufficient  space  on  the  official  bal- 
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lot  in  which  he  may  write  or  insert  in  any 
other  proper  manner  the  names  of  such  per- 
sons, and  by  giving  him  the  means  and  a 
reasonable  opportunity  to  write  or  insert 
such  names. 

i^Zorida.— State  v.  Dillon,  32  Fla.  545,  14 
So.  383,  22  L.  R.  A.  124. 

Indiana. —  Sego  v.  Stoddard,  13G  Ind.  297, 
36  N.  E.  204,  22  L.  R.  A.  468. 

loiva. —  Whittam  v.  Zahorik,  91  Iowa  23, 
59  N.  W.  57,  51  Am.  St.  Rep.  317. 

Kansas. —  Taylor  v.  Bleakley,  55  Kan.  1,  39 
Pac.  1045,  49  Am.  St.  Rep.  233,  28  L.  R.  A. 
683. 

Maine. —  Curran  v.  Clayton,  86  Me.  42,  29 
Atl.  930. 

Massachusetts. —  Cole  v.  Tucker,  164  Mass. 
486,  41  N.  E.  681,  29  L.  R.  A.  668. 

Michigan!. —  Atty.-Gen.  v.  Mav,  99  Mich. 
538,  58  N.  W.  483,  25  L.  R.  A.  325 ;  Detroit 
V.  Rush,  82  Mich.  532,  46  N.  W.  951,  10 
L.  R.  A.  171. 

Missouri. —  Bowers  v.  Smith,  111  Mo.  45, 
20  S.  W.  101,  33  Am.  St.  Rep.  491,  16  L.  R.  A. 
754;  State  v.  McMillan,  108  Mo.  153,  18 
S.  W.  784. 

Neiv  Jersey. —  State  v.  Black,  54  N.  J.  L. 
446,  24  Atl.  489,  1021,  16  L.  R.  A.  769. 

Neio  York. —  People  r.  Wappingers  Falls. 
144  N.  Y.  616,  39  N.  E.  641. 

Pennsylvania. — De  Walt  v.  Bartley.  146  Pa. 
St.  529,  24  Atl.  185,  28  Am.  St.  Rep.  814, 
15  L.  R.  A.  771. 

Wyoming. —  Slaymaker  v.  Phillips,  5  Wvo. 
453,  40  Pac.  971,  42  Pac.  1049,  47  L.  R.\\. 
842. 

History  of  the  Australian  ballot  system. — 
Judge  McCrary  says:  "The  Australian  Bal- 
lot System  is  said  to  have  been  the  concep- 
tion of  Francis  S,  Dutton,  member  of  the 
Legislature  of  South  Australia  from  1851  to 
1865.  The  elections  act  of  1857-58  embodied 
his  idea  of  the  secret  ballot,  and  is  the  basis 
of  the  sj^stem  now  generally  in  force  in  the 
United  States  as  well  as  in  England  and  upon 
the  continent  of  Europe.  The  measure, 
though  first  agitated  in  South  Australia,  first 
became  a  law  in  Victoria  in  1856.  It  was 
adopted  in  Tasmania  and  New  South  Whales 
in  1858,  by  New  Zealand  in  1870,  and  later 
by  Queensland  and  West  Australia.  .  On  Mav 
30,  1872,  the  English  Ballot  Act  (Statutes 
35  and  36  Victoria,  ch.  33)  was  passed  by 
the  English  Commons.    It  contains  the  salient 
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The  distinguishing  feature  of  this  ballot  system  is  that  every  elector  shall  be  per- 
mitted to  vote  for  whom  he  pleases,  by  depositing  a  ticket  bearing  the  names  of 
the  persons  for  whom  he  wishes  to  vote  in  a  receptacle  provided  for  the  purpose, 
in  such  a  way  as  to  secure  to  the  elector  the  privilege  of  complete  and  inviolable 
secrecy  in  regard  to  the  persons  for  whom  he  voted.^^  It  is  competent  for  legisla- 
tures to  prescribe  official  ballots  and  prohibit  the  use  of  any  other.  They  may 
also  provide  for  printing  on  such  ballots  the  names  of  candidates  who  are  regu- 
larly nominated  or  who  run  as  independents,  provided  the  constitutional  right  of 
the  voter  to  cast  his  ballot  for  the  person  of  his  clioice  is  not  violated.^^  But  it  is 
not  within  the  power  of  the  legislature  to  restrict  electors  in  their  choice  of  candi- 
dates or  prohibit  them  from  voting  for  persons  w^liose  names  are  not  printed  on 
the  ballots.''*^  Nominations  entitle  the  nominees  to  places  upon  the  official  ballots 
printed  at  public  expense,  but  the  voter  is  still  at  liberty  to  write  or  paste  on  his 
ballot  other  names  than  those  which  may  be  printed  there,  and  the  statutes 
generally  recognize  tins  right  by  requiring  blanks  for  such  writing  or  pasting  next 
to  the  printed  names.^^ 


features  of  the  South  Australian  Act,  modi- 
fied and  adapted  to  new  conditions.  Follow- 
ing its  adoption  by  the  mother  country  came 
the  introduction  of  the  system  in  British 
Columbia  in  1873;  in  the  province  of  On- 
tario, March  24,  1874;  in  Canada,  May  2U, 
1874;  in  the  province  of  Quebec,  February 
23,  1875;  in  Nova  Scotia,  May  6,  1875;  in 
the  Northwest  Territories,  December  18,  1885, 
and  in  Manitoba,  May  28,  1886.  The  Euro- 
pean countries  which  have  followed  England 
in  this  reform  are  Belgium,  Avhich  adopted 
the  English  system  somewhat  simplified  on 
July  9,  1877,  and  Luxemburg  in  1879,  while 
in  Austria,  Italy  and  Norway  laws  providing 
for  the  secrecy  of  the  ballot  are  in  force,  re- 
sembling in  many  respects  the  Australian 
system.  In  the  United  States,  the  first  States 
to  adopt  the  Australian  ballot  system  were 
Massachusetts,  Indiana,  Wisconsin  and  Mon- 
tana. The  successful  operation  of  the  system 
as  enacted  in  these  States  has  led  to  its  gen- 
eral adoption  by  the  different  States,  and  it 
is  now  common  to  every  State  in  the  Union 
except  the  Carolinas,  Georgia  and  Connecti- 
cut."   McCrary  El.  (4th  ed.  )  §  691. 

School  elections. —  The  Illinois  act  to  pro- 
vide for  the  printing  and  distribution  of  bal- 
lots, commonly  called  the  Australian  Ballot 
Law,  was  not  intended  to  apply  to  elections 
to  establish  high  schools  or  to  issue  bonds 
to  construct  buildings  in  which  to  hold  the 
same.  Rankin  v.  Cowden,  66  111.  App. 
137. 

54.  The  object  of  this  privilege  is  to  secure 
the  independence  of  t)ie  voter,  and  enable 
him  to  express  his  preference  secretly,  with- 
out being  subjected  to  intimidation,  or  being 
made  the  victim  of  ill-will  or  persecution  on 
account  of  his  vote. 

Florida. —  State  v.  Anderson,  26  Fla.  240, 
8  So.  1. 

Indiana. —  Williams  v.  Stein,  38  Ind.  89, 
10  Am.  Rep.  97. 

Michigan. —  Atty.-Gen.  r.  May,  99  Mich. 
538,  58  N.  W.  483,  25  L.  R.  A.  325;  People 
V.  Cicott,  16  Mich.  283,  97  Am.  Dec.  141. 

Minnesota. —  Brisbin  v.  Cleary,  26  Minn. 
107,  1  N.  W.  825. 
[19] 


New  Jersey. —  State  v.  Black,  54  N.  J.  L. 
446,  24  Atl.  489,  1021,  16  L.  R.  A.  769. 

Neiv  York. —  People  v.  Pease,  27  N.  Y.  45, 
84  Am.  Dec.  242. 

Pennsylvania. —  Cora.  v.  Woelper,  3  Serg. 
&  R.  29,  8  Am.  Dec.  628;  Kneass'  Case,  2 
Pars.  Eq.  Cas.  553. 

Vermont. —  Temple  v.  Mead,  4  Vt.  535. 

Wisconsin. —  State  v.  Hilmantel,  23  Wis. 
422. 

Statute  unconstitutional  as  destroying  se- 
crecy of  ballot. —  Where  the  constitution  re- 
quires that  papular  elections  shall  be  by 
ballot,  a  statute  which  requires  that  each 
ballot  shall  be  numbered  with  figures  corre- 
sponding with  the  figures  placed  opposite  the 
name  of  the  voter  on  the  poll  lists  kept  by 
the  clerk  of  election  is  unconstitutional  and 
void,  inasmuch  as  it  absolutely  destroys  the 
secrecy  of  the  ballot,  Williams  v.  Stein,  38 
Ind.  89,  10  Am.  Rep.  97;  Brisbin  v.  Cleary, 
26  Minn.  107,  1  N.  W.  825. 

55.  State  r.  Dillon,  32  Fla.  545,  14  So. 
383,  22  L.  R.  A.  124;  Cole  v.  Tucker,  164 
Mass.  486,  41  N.  E.  681,  29  L.  R.  A.  668. 

56.  The  constitutional  right  of  suffrage  en- 
titles every  qualified  elector  to  vote  for  whom 
he  pleases.  Sanner  v.  Patton,  155  111.  553, 
40  N.  E.  290;  Bowers  v.  Smith,  111  Mo.  45, 
20  S.  W.  101,  33  Am.  St.  Rep.  491,  16 
L.  R.  A.  754 ;  People  v.  Wappingers  Falls,  144 
N.  Y.  616,  39  N.  E.  641 ;  People  v.  Shaw,  133 
N.  Y.  493,  31  N.  E.  512,  16  L.  R.  A.  606. 

57.  California. —  Eaton  v.  Brown,  96  Cal. 
371,  31  Pac.  250,  31  Am.  St.  Rep.  225,  17 
L.  R.  A.  697. 

Illinois. —  Sanner  v.  Patton,  155  111.  553, 
40  N.  E.  290. 

Michigan. —  Detroit  v.  Rush,  82  Mich.  532, 
46  N.  W.  951,  10  L.  R.  A.  171. 

Missouri. —  Bowers  v.  Smith,  111  Mo.  45, 
20  S.  W.  101,  33  Am.  St.  Rep.  491,  16 
L.  R.  A.  754;  Bowers  v.  Smith,  (1891)  17 
S.  W.  761. 

Neiv  York. —  People  r.  Wappingers  Falls, 
144  N.  Y.  616,  39  N.  E.  641;  People  i\  Shaw, 
133  N.  Y.  493,  31  N.  E.  512,  16  L.  R.  A. 
606. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  142. 
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IV.  Qualification  and  disqualification  of  voters. 

A.  Age.  Without  exception  in  the  United  States  it  is  provided  that  a  voter 
must  be  tvi^enty-one  years  of  age.^^ 

B.  Citizenship.^^  It  is  usually  required  that  an  elector  shall  be  a  citizen  of 
the  United  States  and  of  the  state  in  which  lie  votes.^  Again  some  of  the  state 
constitutions  contain  provisions  tliat  all  male  inhabitants  above  the  age  of  twenty- 
one  years  who  have  resided  in  the  state  for  a  certain  period  shall  have  the  riglit 
to  vote  :  this  has  raised  the  important  question  as  to  whether  unnaturalized  aliens 
who  possess  the  other  requisite  qualifications  are  inhabitants  within  the  meaning 
of  the  constitution  ;  and  it  would  seem  to  be  the  better  opinion  that  they  are/'^ 
But  on  the  other  hand  it  has  been  held  that  the  constitutional  authority  given  to 
inhabitants  and  residents  to  vote  is  restrained  to  such  inhabitants  and  residents  as 
are  citizens.^^  If  a  father  becomes  a  naturalized  citizen  of  the  United  States 
before  his  son  reaches  his  majority,  the  latter,  although  alien-born,  ipso  facto 
becomes  a  citizen,  and  need  not  go  through  the  formality  of  naturalization.^'^ 

C.  Residence  —  l.  In  General.  It  is  a  common  constitutional  and  statutory 
provision  that  an  elector  must  have  resided  a  certain  time  in  the  state,  county, 
and  election  district  immediately  preceding  the  election  at  which  he  offers  to  vote  ;. 
but  there  is  little  uniformity  in  these  periods  of  residence,  and  the  local  laws  for 
the  time  being  must  be  consulted.^^  Residence  as  used  in  the  constitutions  and 
statutes  defining  political  rights  is  synonymous  with  home  or  domicile,  denoting  a 
permanent  dwelling-place,  to  which  the  party  when  absent  intends  to  return  ; 
and  a  sojourn  in  a  place,  however  long,  without  the  intention  of  making  it  a  per- 


58.  For  the  purpose  of  voting  it  is  held 
that  a  person  becomes  of  fuli  age  on  the  day 
preceding  the  twenty-first  anniversary  of  his 
birthday.  State  v.  Clarke,  3  Harr.  (Del.) 
557;  Matter  of  Griffiths,  1  Kulp  (Pa.)  157. 

59.  Citizenship  generally  see  Citizens,  7 
Cyc.  132. 

60.  California. —  Browne  v.  Dexter,  66  Cal. 
39,  4  Pac.  913;  Preston  v.  Culbertson,  58  Cal. 
198. 

Illinois. —  Carter  v.  Putnam,  141  111.  133, 
30  N.  E.  681;  Beardstown  v.  Virginia,  76  111. 
34. 

New  Jersey. —  State  v.  Deshler,  25  N.  J.  L. 
177. 

New  Mexico. —  Berry  v.  Hull,  6  N.  M.  643, 
30  Pac.  936. 

New  York. —  People  v.  Pease,  27  N.  Y.  45, 
84  Am.  Dec.  242. 

Tennessee. —  Cook  v.  State,  90  Tenn.  407,  16 
S.  W.  471,  13  L.  R.  A.  183. 

United  States. —  U.  S.  v.  McCormick,  26 
Fed.  Cas.  No.  15,663a,  2  Hayw.  &  H.  189. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  63 
et  seq. 

One  who  has  filed  his  declaration  of  inten- 
tion to  become  a  citizen  of  the  United  States, 
but  has  not  received  the  certificate  of  natural- 
ization, is  not  entitled  to  vote  in  Illinois. 
Gill  V.  Shurtleff,  183  111.  440,  56  N.  E.  164.  , 

61.  For  there  is  no  safe  rule  of  consti^ic- 
tion  whereby  the  word  "  inhabitant "  can  be 
held  to  import  the  broader  and  more  extensive 
meaning  of  the  word  "  citizen."  Spragins  v. 
Houghton,  3  111.  377;  Stewart  v.  Foster,  2 
Binn.  (Pa.)  110. 

62.  Opinion  of  Justices,  7  Mass.  523,  525 
[approved  in  Opinion  of  Justices,  122  Mass. 
594]. 
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63.  Mere  declaration  of  intention. —  Citi- 
zenship cannot  by  implication  be  extended  to 
the  son  of  such  alien,  merely  because  the 
father's  declaration  of  intention  to  become 
a  citizen  was  made  before  the  son  attained 
his  majority.  Haywood  v.  Marshall,  53  Nebr. 
220,  73  N.  W.  449. 

64.  Bovd  V.  Nebraska,  143  U.  S.  135,  12 
S.  Ct.  375,  36  L.  ed.  103. 

65.  Domicile  generally  see  Domicile,  14 
Cyc.  831. 

66.  California. —  Smith  v.  Thomas,  (1898) 
52  Pac.  1079;  People  v.  Holden,  28  Cal.  123.. 

Colorado. —  Sharp  v.  Mclntire,  23  Colo.  99, 
46  Pac.  115;  Kellogg  v.  Hickman,  12  Colo. 
256,  21  Pac.  325. 

Illinois.— Collier  v.  Anlicker,  189  111.  34,  59 
N.  E.  615;  Carter  v.  Putnam,  141  111.  133, 
30  N.  E.  681;  Shepard  v.  Allen,  (1888)  17 
N.  E.  756 ;  Spragins  v.  Houghton,  3  111.  377. 

Kansas. —  State  v.  Deniston,  46  Kan.  359, 
26  Pac.  742. 

Kentuckv.—  Conner  v.  Com.,  69  S.  W.  963, 
24  Ky.  L.  Pep.  709. 

Maine. —  Opinion  of  Justices,  7  Me.  492. 

Massachusetts. —  Opinion  of  Justices,  1 
Mete.  580;  Williams  v.  Whiting,  11  Mass. 
424. 

Neic  Hampshire. —  State  v.  Marshall,  45 
N.  H.  281. 

North  Carolina. —  Roberts  v.  Cannon,  20 
xN".  C.  398. 

Pennsylvania. —  Wolverton's  Election  Case, 
1  Walk.  48;  In  re  Metzger,  2  Pa.  Dist.  301. 

United  States.—  U.  S.  v.  Slater,  6  Fed.  824,. 
4  Woods  356;  U.  S.  v.  McCormick,  26  Fed. 
Cas.  No.  15,663a,  1  Cranch  C.  C.  593. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  67 
et  seq. 
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Dianent  home,  will  not  qualify  the  sojourner  as  an  elector.^^  Residence  in  a  state 
means  a  residence  at  some  particular  place  therein,  and  the  time  required  for 
acquiring  a  residence  does  not  begin  while  a  person  is  in  transit  to  such  place.^ 
The  right  to  vote  in  a  certain  precinct  requires  the  concurrence  of  two  things  — 
the  act  of  residing  coupled  with  the  intention  to  do  so,^^  for  the  fact  of  residence 
for  the  purpose  of  voting  depends  largely  on  the  intention  of  the  person  offering 
to  vote.*^  One  is  not  entitled  to  vote  at  any  one  time  in  either  of  two  places,  but 
must  elect.'^ 

2.  What  Constitutes  Permanency  of  Residence.  A  residence  for  the  purpose 
of  voting  at  an  election  is  the  settled  place  of  abode ;  it  need  not  necessarily  be 
permanent,  although  a  certain  degree  of  permanency  is  essential.'^^  A  permanent 
residence,  to  entitle  one  to  vote,  is  where  the  intended  voter  means  to  abide  and 
"become  a  citizen  until  duty,  business,  moral  obligation,  contract,  resolution,  or 
convenience  may  compel  him  to  elect  a  new  home  as 'his  place  of  domicile.'^ 

3.  What  Will  Work  Change  of  Residence.  In  order  to  work  a  change  of 
residence  there  must  be  both  in  fact  and  intention  an  abandonment  of  the  former 
residence  and  a  new  domicile  acquired  by  actual  residence,  coupled  with  an  inten- 
tion to  make  it  a  permanent  home.'^^    There  is  no  ambiguity  in  the  word  "  resi 


67.  Colorado. — Jain  v.  Bossen,  27  Colo.  423, 
62  Pac.  194;  Sharp  v.  Mclntire,  23  Colo.  99, 
46  Pac.  115. 

Indiana. —  French  v.  Lighty,  9  Ind.  475. 

North  Carolina. —  Boyer  v.  Teague,  106 
N.  C.  576,  11  S.  E.  665,  19  Am.  St.  Rep. 
647;  State  v.  Grizzard,  89  N.  C.  115. 

Pennsylvania. —  Fry's  Election  Case,  71  Pa. 
St.  302,  10  Am.  Rep.  698. 

Rhode  Island. —  State  v.  Aldrich,  14  R.  I. 
171. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  67 
et  seq. 

A  mere  change  of  residence  is  not  sufficient 
to  acquire  a  new  domicile  unless  the  change 
is  intended  to  be  permanent.  Jain  v.  Bossen, 
27  Colo.  423,  62  Pac.  194. 

68.  Esker  v.  McCoy,  5  Ohio  Dec.  (Reprint) 
673,  6  Am.  L.  Rec.  694. 

69.  Esker  v.  McCoy,  5  Ohio  Dec.  Reprint 
673,  6  Am.  L.  Rec.  694. 

70.  Hope  V.  Flentge,  140  Mo.  390,  41  S.  W. 
1002,  47  L.  R.  A.  806. 

An  intention  to  remove  immediately  after 
an  election  does  not  amount  to  a  change  or 
loss  of  residence;  there  must  be  a  union  of 
act  and  intention.  Darragh  v.  Bird,  3  Oreg. 
229. 

71.  When  circumstances  are  such  that  a 
man  may  claim  a  domicile  at  either  one  of 
two  places,  the  place  he  regards  as  his  home 
or  domicile  will  be  his  residence  for  the  pur- 
pose of  voting.  Behrensmeyer  v.  Kreitz,  135 
111.  591,  26  N.  E.  704. 

72.  In  re  Lower  Oxford  Contested  Election, 
11  Phila.  (Pa.)  641. 

Residence  in  boat. —  Matter  of  Collins,  64 
How.  Pr.  (N.  Y.)  63.  But  see  Esker  v.  Mc- 
Coy, 5  Ohio  Dec.  (Reprint)  573,  6  Am.  L. 
Rec.  694. 

Unmarried  men,  who  have  been  emanci- 
pated from  parental  control,  and  who  have 
entered  the  world  to  labor  for  themselves,  ac- 
quire a  residence  for  the  purpose  of  voting 
in  the  district  in  which  they  are  employed 
if  the  election  officers  are  satisfied  that  they 
are  honestly  there,  pursuing  their  employ- 


ment, with  no  fixed  residence  elsewhere.  Fry's 
Election  Case,  71  Pa.  St.  302,  10  Am.  Rep. 
698. 

73.  In  re  Lower  Merion  Election,  1  ChesL 
Co.  Rep.  (Pa.)  257. 

74.  Collier  r.  Anlicker,  189  111.  34,  59 
N.  E.  615;  Dorsey  v.  Brigham,  177  111.  250, 
52  N.  E.  303,  69  Am.  St.  Rep.  228,  42 
L.  R.  A.  809;  MoflFett  v.  Hill,  131  HI.  239, 
22  N.  E.  821;  Fry's  Election  Case,  71  Pa. 
St.  302,  10  Am.  Rep.  698. 

An  absence  for  months  or  even  years,  if 
all  the  while  the  party  intended  it  as  a  mere 
temporary  arrangement,  to  be  followed  by  a 
resumption  of  his  former  residence,  will  not 
be  an  abandonment  of  such  residence  or  de- 
prive him  of  his  right  to  vote  thereat.  The 
test  is  the  presence  or  absence  of  the  animus 
revertendi. 

Alabama. —  State  v.  Ninth  Judicial  Cir. 
Judge,  13  Ala.  805. 

Colorado. —  Jain  v.  Bossen,  27  Colo.  423, 
62  Pac.  194. 

Florida. —  Dennis  v.  State,  17  Fla.  389. 

Illinois. —  Collier  v.  Anlicker,  189  111.  34, 
59  N.  E.  615;  Carter  v.  Putnam,  141  111.  133, 
30  N.  E.  681;  Moffett  v.  Hill,  131  111.  239, 
22  N.  E.  821. 

Maryland. —  Chew  f.  Wilson,  93  Md.  196, 
48  Ati.  708;  Jones  r.  Skinner,  87  Md.  560, 
40  Atl.  381,  40  L.  R.  A.  752;  Howard  v. 
Skinner,  87  Md.  556,  40  Atl.  379,  40  L.  R.  A. 
753;  Turner  v.  Crosby,  85  Md.  178,  36  Atl.. 
760;  Langhammer  v.  Munter,  80  Md.  518,  31 
Atl.  300,  27  L.  R.  A.  330. 

North  Carolina. —  State  i:  Grizzard,  89 
N.  C.  115. 

Rhode  Island. —  Finn  r.  Board  of  Canvas- 
sers, 24  R.  I.  482,  53  Atl.  633. 
.  See  18  Cent.  Dig.  tit.  "  Elections,"  §  69. 

A  seafaring  man  retains  his  former  domi- 
cile and  residence  for  the  purpose  of  voting, 
although  he  may  be  absent  for  a  long  period 
of  time,  until  by  actual  residence  elsewhere 
he  acquires  a  new  domicile.  Howard  v.  Skin- 
ner, 87  Md.  556,  40  Atl.  379,  40  L.  R.  A.  753- 
And  if  his  only  sleeping  room  is  on  the  boat 
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dent."  Every  man  is  a  resident  who  has  taken  up  his  permanent  abode  in  the 
state  with  the  intention  of  making  it  his  home;"*^  but  one  who  is  sojourning 
temporarily  or  for  some  special  purpose  is  not  a  resident."^^  A  person  who 
removes  from  the  jurisdiction  with  the  intention  of  remaining  thereby  loses  his 
residence,  although  he  afterward  changes  his  intention  and  returns ;  and  he  can- 
not vote  until  he  has  regained  his  residence  by  remaining  in  the  jurisdiction  the 
statutory  period.'^^ 

4.  REsroENCE  IN  One  County  —  Business  in  Another.  A  person  who  has  acquired 
a  residence  in  one  county  does  not  lose  it  by  residing  and  doing  business  in  another 
eounty  daring  a  jjortion  of  the  year,  unless  it  was  his  intention  to  change  his 
residence.'*^ 

5.  No  Fixed  Residence  in  Any  Precinct.  In  general  an  elector  must  vote  in 
the  precinct  in  which  he  resides,  if  he  has  a  tixed  place  of  abode.'''^  But  it  has 
been  held  that  where  an  individual  is  a  hona  fide  resident  of  a  county,  but  has  no 
fixed  residence  or  domicile  in  any  particular  precinct  therein,  he  may  vote  in  any 
precinct  in  which  he  may  find  himself  on  the  day  of  election.^^ 

6.  Evidence  of  Residence  —  Declarations  of  Voter.  The  question  of  domicile 
is  often  a  question  of  intent,  and  the  declarations  of  a  voter  as  to  his  qualifications, 
if  made  at  the  time  of  voting,  are  admissible  in  evidence  as  part  of  the  res 
gest(B\^'^  and  if  his  declarations  in  that  regard  were  not  contemporaneous  with  the 
act  of  voting,  but  were  made  previously,  they  are  admissible  in  evidence  if  they 
are  in  disparagement  of  his  right  to  vote.^^ 

7.  Residence  For  Specific  Purpose  —  a.  In  General.  The  mere  act  of  abiding 
in  a  place  for  a  specific  purpose  and  for  a  definite  time,  with  no  present  intention 
of  remaining  and  making  it  a  permanent  home,  does  not  constitute  such  a  resi- 
dence as  entitles  one  to  vote.^^ 

b.  Students  in  Institutions  of  Learning.  The  question  as  to  whether  or  not 
a  student  at  college  is  a  hona  fide  resident  of  the  place  where  the  college  is  situ- 
ated must  depend  upon  the  facts  and  circumstances  of  the  case.  If  he  has  no 
intention  of  remaining  in  the  place  permanently,  but  has  another  home  to  which 
lie  intends  to  return  after  his  sojourn  at  college,  he  is  not  a  resident  and  has  no 
right  to  vote.^^  But  the  undergraduates  of  a  college,  who  are  free  from  parental 
control,  and  regard  the  place  where  the  college  is  situated  as  their  home,  having 
no  other  to  which  to  return  in  case  of  sickness  or  domestic  afHiction,  are  as  much 
entitled  to  vote  as  any  other  resident  of  the  place  where  the  college  is  situated, 
for  that  is        hac  vice  the  home  of  such  students  and  their  permanent  abode 


lie  does  not  thereby  acquire  a  residence  in  the 
home  port  of  the  vessel  which  entitles  him 
to  be  registered  as  a  voter  there.  Jones  v. 
Skinner,  87  Md.  560,  40  Atl.  381,  40  L.  E.  A. 
752;  Howard  v.  Skinner,  87  Md.  556,  40  Atl. 
379,  40  L.  R.  a.  753. 

75.  Johnson  v.  People,  94  111.  505;  Spra- 
gins  V.  Houghton,  3  111.  377;  In  re  Collins, 
§4  How.  Pr.  (N.  Y.)  63. 

76.  Fry's  Election  Case,  71  Pa.  St.  302,  10 
Am.  Rep.  698. 

77.  Edwards  v.  Logan,  70  S.  W.  852,  24 
Ky.  L.  Rep.  1099. 

78.  State  v.  Ninth  Judicial  Cir.  Judge,  13 
Ala.  805. 

79.  Wood  V.  Fitzgerald,  3  Oreg.  568;  Dar- 
lagh  17.  Bird,  3  Oreg.  229;  State  v.  Stumpf, 
23  Wis.  630. 

80.  Wood  V.  Fitzgerald,  3  Oreg.  568.  But 
it  has  also  been  held  that  a  person  having 
no  home  or  fixed  abode,  but  living  in  a  cer- 
tain district  temporarily,  is  not  entitled  to 
Tote  at  an  election  for  school  director  therein. 
Shepard  v.  Allen,  (111.  1888)  17  N.  E.  756. 
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81.  Boyer  v.  Teague,  106  N.  C.  576,  11 
S.  E.  665,  19  Am.  St.  Rep.  547. 

82.  Boyer  v.  Teague,  106  N.  C.  576,  11 
S.  E.  665,  19  Am.  St.  Rep.  547. 

83.  Fry's  Election  Case,  71  Pa.  St.  302,  10 
Am.  Rep.  698. 

84.  Colorado. —  Parsons  r.  People,  30  Colo. 
388,  70  Pac.  689. 

loica. —  Vanderpoel  v.  O'Hanlon,  53  Iowa 
246,  5  N.  W.  119,  36  Am.  Rep.  216. 

Maine. —  Sanders  v.  Getchell,  76  Me.  158, 
49  Am.  Rep.  606. 

'New  York.— In  re  Barry,  164  N.  Y.  18,  58 
N.  E.  12,  52  L.  R.  A.  831 ;  In  re  Garvey,  147 
N.  Y.  117,  41  N.  E.  439;  In  re  Goodman,  146 
N.  Y.  284,  40  N.  E.  769. 

Ohio. —  Esker  v.  McCoy,  5  Ohio  Dec.  (Re- 
print) 573,  6  Am.  L.  Rec.  694. 

Pennsylvania. —  Fry's  Election  Case,  7 1  Pa. 
St.  302,  10  Am.  Rep.  698. 

United  States. —  Campbell  v.  Morey,  MobL 
Cas.  Cont.  El.  215. 

See  18  Cent.  Dig.  tit.  "  Elections,"  §  72.  ' 
And  see,  generally,  Domicile. 
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within  the  meaning  of  the  law.^^  Constitutional  and  statutory  provisions  are  to 
be  found  to  the  effect  that  for  the  purpose  of  voting  no  person  shall  be  deemed  to 
have  gained  or  lost  his  residence  by  reason  of  his  presence  or  absence  while  a 
student  in  any  seminary  or  institution  of  learning  but  this  does  not  necessarily 
mean  that  a  voter  may  not  change  his  legal  residence  into  a  new  district  in  spite 
of  the  fact  that  he  becomes  a  student  in  an  institution  of  learning  therein,  but  the 
facts  to  establish  such  a  change  must  be  wholly  independent  and  outside  of  his 
presence  in  the  new  district  as  a  student,  and  should  be  very  clear  and  convincing 
to  overcome  the  natural  presumption.^^ 

e.  Residence  in  Charitable  Institutions.  So  also  as  a  rule  persons  supported 
in  institutions  maintained  wholly  or  partly  at  public  expense  neither  lose  their 
right  to  vote  at  the  places  of  their  former  residence  nor  acquire  the  right  to  vote 
in  the  districts  wherein  such  institutions  are  located.^®    If  the  residence  of  a 


85.  Illinois. —  Dale  v.  Irwin,  78  111.  170. 
Indiana. —  Pedigo  r.  Grimes,  113  Ind,  148, 

13  N.  E.  700. 

Maryland.—  Shaeffer  v.  Gilbert,  73  Md.  66, 
20  Atl.  434. 

Massachusetts. —  Opinion  of  Justices,  5 
Mete.  587. 

Missouri. — Hall  i*.  Schoenecke,  128  Mo.  661, 
31  S.  W.  97. 

Nebraska. —  Berry  v.  Wilcox,  44  Nebr.  82, 
62  N.  W.  249,  48  Am.  St.  Rep.  706. 

New  ForA;.— Matter  of  Ward,  20  N.  Y. 
Suppl.  606,  29  Abb.  N.  Gas.  187. 

United  States. — Worthington  r.  Post,  Mobl. 
Cas.  Cont.  El.  647. 

See  18  Cent.  Dig.  tit.  "  Elections,"  §  72. 

86.  See  Gal.  Gonst.  art.  2,  §  4;  Golo.  Const, 
art.  7,  §  4;  N.  Y,  Gonst.  art.  2,  §  3 ;  Pa. 
Const,  art.  8,  §  13.  Students  Avho  are  in  the 
preparatory  department  of  a  theological  col- 
lege are  not  entitled  to  vote  merely  by  the 
fact  of  their  presence  in  the  college,  unless 
they  actvially  reside  in  the  election  district. 
In  re  Lower  Merion  Election,  1  Chest.  Go. 
Rep.  (Pa.)  257. 

87.  Stewart  v.  Kyser,  105  Gal.  459,  39  Pac. 
19;  In  re  Garvey,  147  N.  Y.  117,  41  N.  E. 
439;  In  re  Goodman,  140  N.  Y.  284,  40  N.  E. 
769  [affirming  84  Hun  53,  31  N.  Y.  Suppl. 
1043];  In  re  Ward,  20  N.  Y.  Suppl.  606. 
Pa.  Const,  art.  8,  §  13,  providing  that  for  the 
purpose  of  voting  no  person  shall  be  deemed 
to  have  gained  a  residence  by  reason  of  his 
presence  while  a  student  at  any  institution 
of  learning,  does  not  prohibit  a  student  from 
voting  in  his  school  residence  if  he  prove 
absolute  abandonment  of  his  former  residence. 
In  re  Lower  Oxford  Contested  Election,  11 
Phila.  (Pa.)  641. 

Burden  of  proof. —  The  burden  of  proving 
an  absolute  abandonment  of  his  foriner  resi- 
dence is  upon  a  student  at  college  or  school 
to  entitle  him  to  vote  as  a  resident  of  such 
college  or  school,  and  there  should  be  other 
satisfactory  evidence  besides  the  student's 
owTi  declarations.  In  re  Lower  Oxford  Con- 
tested Election,  11  Phila.  (Pa.)  641.  While 
a  student  who  goes  abroad  to  an  institution 
of  learning  may  acquire  a  residence  there,  so 
as  to  entitle  him  to  vote,  his  presence  at  the 
institution  of  learning  is  not  even  presump- 
tive .evidence  of  his  intention  to  make  that 
his  actual  residence.    In  re  Lower  Oxford 


Contested  Election,  2  Pa.  Co.  Ct.  323.  The 
presence  of  an  affiliated  or  advanced  student 
in  a  theological  college  gives  him  a  right  t® 
vote  in  the  election  district  in  which  the 
college  is  situated,  if  he  proves  to  the  satis- 
faction of  the  election  board  that  he  has  se~ 
lected  the  college  as  his  place  of  residence, 
and  that  he  has  been  an  actual  resident 
therein  sixty  days  before  the  date  of  the 
election,  and  that  he  has  assumed  all  the  du- 
ties, rights,  and  responsibility  of  citizenship.. 
A  voucher  as  to  residence  should  be  re- 
quired. In  re  Lower  Merion  Election,  1  Chest. 
Co.  Rep.  (Pa.)  257. 

Failure  to  show  loss  of  former  residence. — 
Matter  of  McCormack,  86  N.  Y.  App.  Div. 
362,  83  N.  Y.  Suppl.  847. 

88.  Idaho. —  Powell  v.  Spackman,  7  Ida. 
692,  65  Pac.  503,  54  L.  R.  A.  378. 

Illinois.— Cldrk  v.  Robinson,  88  111.  498; 
Dale  V.  Irwin,  78  111.  170. 

Kansas. —  Lawrence  v.  Leidigh,  58  Kan, 
594,  50  Pac.  600,  62  Am.  St.  Rep.  631. 

Michigan. —  People  v.  Hanna,  98  Mich.  515, 
57  N.  W.  738;  Wolcott  v.  Holcomb,  97  Mick 
361,  56  N.  W.  837,  23  L.  R.  A.  215. 

New  York. —  Silvey  v.  Lindsay,  107  N.  1'. 
55,  13  N.  E.  444;  Matter  of  Olwell,  54  N.  Y. 
App.  Div.  630,  66  N.  Y.  Suppl.  659  [affirmed 
in  165  N.  Y.  642,  59  N.  E.  1128]. 

Ohio. —  Esker  r.  McCov,  5  Ohio  Dec.  (Re- 
print) 573,  6  Am.  L.  Rec.*^  694. 

Pennsylvania. —  In  re  Registration  of  Vot- 
ers, 21  Pa.  Co.  Ct.  473;  Covode  v.  Foster,  4 
Brewst.  414;  In  re  Election  Law,  9  Phila. 
497. 

See  18  Cent.  Dig.  tit.  "  Elections,"  §  73. 

Quasi-employee  in  Bellevue  hospital. —  Peo- 
ple V.  Hagen,  48  N.  Y.  App.  Div.  203,  62 
N.  Y.  Suppl.  816. 

Confinement  in  prison. —  The  New  York 
city  prison,  "  The  Tombs,"  is  not  a  plaoe  of 
residence  save  for  the  keeper  and  his  famil^^ 
and  a  person  cannot,  under  the  guise  of  a 
commitment,  whether  legal  or  illegal,  go 
there  as  a  prisoner  and  gain  a  residence- 
People  V.  Cadv,  143  N.  Y.  100,  37  N.  E.  673. 
25  L.  R.  A.  399. 

Constitutional  provision  not  retroactive. — 
The  provision  of  the  New  York  constitutional 
amendment  of  1894  to  the  effect  that  for  the 
purpose  of  voting  no  person  shall  be  deemed 
to  have  gained  or  lost  a  residence  by  reason 
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pauper  in  an  infirmary  is  not  free  and  voluntary,  he  acquires  no  right  to  vote  in 
the  precinct  where  the  infirmary  is  located. The  question  of  intention,  how- 
ever, is  important,  and  it  has  been  held  that  when  a  person  voluntarily  abandons 
his  residence  and  becomes  an  inmate  of  a  charitable  institution  with  the  intention 
of  making  it  his  permanent  residence,  he  becomes  a  qualified  voter  in  the  precinct 
nfter  the  required  period  of  residence.^ 

d.  Persons  Employed  in  Public  Service.  Persons  employed  in  tJie  service  of 
the  United  States  government  do  not  acquire  a  residence  for  the  purpose  of  vot- 
ing in  the  election  districts  in  which  they  may  be  stationed ;  nor  do  they  lose 
their  political  domiciles  in  the  places  whence  they  came.^^  Although  residence 
^jannot  be  gained  or  lost  merely  by  reason  of  a  person's  presence  or  absence  while 
employed  in  the  service  of  the  government,  yet  one  so  employed  may  change  his 
residence.^^ 

8.  Residence  on  Government  Reservations.  So  also  land  whiclb  has  been  ceded 
by  the  state  to  the  United  States  for  the  use  of  some  department  of  the  general 
government,  without  any  reservation  of  jurisdiction  except  the  right  to  serve 
civil  and  criminal  process  thereon,  cannot  become  a  voting  residence  in  the  state 
in  which  such  land  is  located.^^  But  the  mere  fact  that  a  person  is  in  the  service 
of  the  United  States  on  a  government  reservation  will  not  deprive  him  of  his 
right  to  vote  in  the  place  where  he  has  a  legal  residence.^*  Persons  residing  on  a 
government  reservation  in  a  territory  which  has  not  been  admitted  into  the  sister- 


of  his  presence  or  absence  while  kept  in  any 
almshouse  or  other  asylum  or  institution 
wholly  or  partly  supported  by  public  expense 
or  by  charity,  is  not  retroactive;  and  a  per- 
son who  had  gained  a  voting  residence  in  a 
district  wherein  such  institution  is  located, 
prior  to  the  time  the  constitutional  amend- 
ment took  effect,  may  continue  to  vote  therein. 
In  re  Griffiths,  16  Misc.  (N.  Y.)  128,  38 
N.  Y.  Suppl.  953;  Matter  of  Batterman,  14 
Misc.  (N.  Y.)  213,  35  N.  Y.  Suppl.  593. 

89.  Esker  McCoy,  5  Ohio  Dec"  (Reprint) 
573,  6  Am.  L.  Rec.  694. 

90.  Stewart  v.  Kyser,  105  Cal.  459,  39  Pac. 
19;  Lankford  v.  Gebhart,  130  Mo.  621,  32 
S.  W.  1127,  51  Am.  St.  Eep.  585;  Sturgeon 
V.  Korte,  34  Ohio  St.  525 ;  Mallannee  r.  Hills, 
%  Cine.  L.  Bui.  61. 

91.  California. —  Devlin  v.  Anderson,  38 
Cal.  92;  People  t\  Riley,  15  Cal.  48. 

District  of  Columbia. —  Mead  r.  Carrol,  6 
D.  C.  338. 

Florida.— Dennis  v.  State,  17  Fla.  389. 

Missouri. —  Lankford  v.  Gebhart,  130  Mo. 
621,  32  S.  W.  1127,  51  Am.  St.  Rep.  585. 

Netv  York. —  In  re  Highlands.  22  N.  Y. 
Suppl.  137. 

Pennsylvania.  —  Taylor  v.  Reading,  4 
Brewst.  439. 

United  States. —  In  re  Green,  5  Fed.  145 ; 
Biddle  v.  Wing,  CI.  &  H.  Cas.  Cont.  El.  504. 

See  18  Cent.  Dig.  tit.  "  Elections,"  §  73. 

Persons  in  the  United  States  railway  mail 
service. —  One  who  is  in  the  United  States 
railway  mail  service,  and  whose  established 
home  is  with  his  father,  cannot,  by  reason 
of  his  boarding  at  a  hotel  in  another  town- 
ship, vote  there.  Lankford  i\  Gebhart,  130 
Mo.  621,  32  S.  W.  1127,  51  Am.  St.  Rep. 
585. 

92.  Darragh  r.  Bird,  3  Oreg.  229. 

93.  Opinion  of  Justices,  1  Mete.  (Mass.) 
S80;  Sink  v.  Reese,  19  Ohio  St.  306,  2  Am. 
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Rep.  397;  Curtis  v.  Lane,  3  Munf.  (Va.) 
579. 

Residence   in   military   reservation. —  Mc- 

Mahon  V.  Polk,  10  S.  D.  296,  73  N.  W.  77,  47 
L.  R.  A.  830. 

West  Point  reservation. —  In  re  Highlands, 
22  N.  Y.  Suppl.  137. 

Political  status  of  land  ceded  to  the  general 
government. —  Where  the  general  government 
acquires  the  title  to  property  without  the 
consent  of  the  state  in  which  it  is  located, 
it  holds  it  as  a  mere  proprietor  of  the  title 
the  same  as  any  other  individual  owner,  and 
the  jurisdiction  of  the  state  over  it  remains 
subject  only  to  the  limitation  that  it  cannot 
legislate  in  such  a  way  as  to  impair  or  de- 
stroy the  purpose  for  which  the  property  was 
acquired;  but  where  the  general  government 
obtains  the  property  with  the  consent  of  the 
state,  that  is,  where  the  land  is  ceded  to  the 
general  government  by  the  state,  there  the 
political  power  of  the  state  is  transferred  ab- 
solutely to  the  general  government  except 
so  far  as  it  is  reserved  in  the  act  of  cession. 
Ft.  Leavenworth  R.  Co.  v.  Lowe,  114  U.  S. 
525,  5  S.  Ct.  995,  29  L.  R.  A.  264.  It  has 
been  said  that  all  the  law  that  anybody  wants 
on  this  subject  will  be  found  in  the  report  of 
this  case.  Brown,  J.,  in  In  re  Highlands,  22 
N.  Y.  Suppl.  137. 

Recession  to  state. —  Jurisdiction  thus  ac- 
quired by  the  United  States  from  a  state,  al- 
though exclusive  while  it  subsists,  is  to  be  re- 
garded as  a  mere  suspension  of  the  state  ju- 
risdiction, and  therefore  an  act  of  congress 
relinquishing  such  jurisdiction  and  receding 
it  to  the  state  is  effective  for  that  purpose 
without  any  acceptance  or  assent  by  the 
state;  and  thereafter  the  residents  of  such 
territory  are  to  be  regarded  as  residents  of 
the  state  in  which  it  is  located.  Renner  r. 
Bennett,  21  Ohio  St.  431. 

94.  In  re  Highlands,  22  N.  Y.  Suppl.  137. 
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]iood  of  states  may  if  otherwise  qualified  vote  at  the  place  where  they  are  stationed  ; 
for  in  such  case  there  is  no  conflict  of  jurisdiction.^ 

D.  Educational  Qualifications.  A  provision  in  a  state  constitution  that  no 
person  shall  have  the  right  to  vote  who  shall  not  be  able  to  read  the  constitution 
in  the  English  language  and  write  his  name  is  valid.^^  So  also  a  provision  that  a 
voter  shall  be  able  to  read  any  section  of  the  state  constitution  or  understand  and 
interpret  it  when  read  to  him  is  not  in  contravention  of  the  fifteenth  amendment 
of  the  constitution  of  the  United  States,  although  it  may  disqualify  more  colored 
than  white  voters.^' 

E.  Property  Qualifications.  It  is  believed  that  there  is  now  no  property 
qualification  required  of  voters  at  general  elections  in  any  of  the  states,  but  in  a 
number  of  states  it  is  provided  that  in  local  elections  to  vote  on  propositions  to 
levy  taxes  or  to  expend  public  money  for  some  particular  purpose,  or  the  like, 
voters  or  their  wives  must  be  possessed  of  a  certain  amount  of  property  subject 
to  taxation.^^    The  possession  of  the  required  amount  of  property  will  not,  how- 


95.  Burleigh  v.  Armstrong.  Smith  Cas. 
Cont.  El.  89. 

96.  Stone  v.  Smith,  159  Mass.  413,  34  N.  E. 
521. 

Translation  into  foreign  language. —  When 
Wyo.  Const,  art.  6,  §  9,  providing  that  no 
person  shall  have  the  right  to  vote  who  shall 
not  be  able  to  read  the  constitution  of  this 
State,"  was  presented  before  the  constitu- 
tional convention  for  adoption,  its  debates 
disclosed  that  the  offer  of  the  proposition  re- 
ferred to  the  Massachusetts  constitution  as 
being  similar  only,  having  added  thereto  the 
words,  "  in  the  English  language."  It  has 
been  held  that  these  debates  are  not  conclu- 
sive of  an  intention  of  the  convention  and  of 
the  people  voting  for  the  constitution  that 
those  who  could  read  the  constitution  only 
when  translated  into  a  foreign  language  would 
be  entitled  to  vote,  especially  where  the  de- 
bates indicate  that  some  members  of  the 
convention  had  a  contrary  intention.  Ras- 
mussen  v.  Baker,  7  Wyo.  117,  50  Pac.  819,  38 
L.  R.  A.  773. 

97.  Williams  v.  Mississippi,  170  U.  S.  213, 
18  S.  Ct.  583-,  42  L.  ed.  1012. 

98.  Connecticut. — State  r.  Woodrufi',  2  Day 
504,  2  Am.  Dec.  122. 

Louisiana. —  MacKenzie  v.  Wooley,  39  La. 
Ann.  944,  3  So.  128;  St.  Martin  Police  Jmy 
V.  Landry,  12  La.  Ann.  841. 

Maryland. —  Hanna  r.  Young,  84  Md.  179, 
35  Atl.  674,  57  Am.  St.  Rep.  296,  34  L.  R.  A. 
55. 

IS! €10  York. —  Crawford  v.  Wilson,  4  Barb. 
504;  Scott  V.  Twomblv,  20  Misc.  652,  46 
N.  Y.  Suppl.  1084. 

Rhode  Island. —  In  re  Voting  List,  19  R.  ]. 
614,  35  Atl.  147 ;  Johnston  School  Commit- 
tee, 19  R.  I.  279,  33  Atl.  369;  In  re  Voting 
Laws,  12  R.  I.  586. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  75. 

The  R.  I.  Const,  art.  2,  §  i,  provides  that 
every  male  citizen  of  the  United  States  of 
the  age  of  twenty-one  years  who  has  had  his 
residence  and  home  in  this  state  for  one  year 
and  in  the  town  or  city  in  which  he  ma^ 
claim  a  right  to  vote  six  months  next  preced- 
ing the  time  of  voting,  and  who  is  really 
and  truly  possessed  in  his  own  right  of  real 
estate  in  such  town  or  city  of  the  value  of 


one  hundred  and  thirty-four  dollars  over  and 
above  all  encumbrances,  or  which  shall  rent 
for  seven  dollars  per  annum  over  and  above 
any  rent  reserved  or  the  interest  of  any  en- 
cumbrances thereon,  being  an  estate  in  fee 
simple,  fee  tail,  for  the  life  of  any  person, 
or  an  estate  in  reversion  or  remainder,  which 
qualifies  no  other  person  to  vote,  the  con- 
veyance of  which  estate,  if  by  deed,  shall 
have  been  recorded  at  least  ninety  days,  shall 
thereafter  have  a  right  to  vote  in  the  elec- 
tion of  all  civil  officers,  and  on  all  questions 
in  all  legal  town  or  ward  meetings  so  long 
as  he  continues  so  qualified.  And  if  any 
person  hereinbefore  described  shall  own  any 
such  estate  within  this  state,  out  of  the  town 
or  city  in  which  he  resides,  he  shall  have  a 
right  to  vote  in  the  election  of  all  general 
officers  and  members  of  the  general  assembly 
in  the  town  or  city  in  which  he  shall  have 
had  his  residence  and  home  for  the  term  of 
six  months  next  preceding  the  election,  upon 
producing  a  certificate  from  the  clerk  of  the 
town  or  city  in  which  his  estate  lies,  bearing 
date  within  ten  days  of  the  time  of  his 
voting,  stating  forth  that  such  person  has 
a  sufficient  estate  therein  to  qualify  him  as  a 
voter,  and  that  the  deed,  if  any,  has  been 
recorded  ninety  days.  Under  this  section  it 
has  been  held  that  the  estate  required  to 
qualify  a  voter  must  be  a  vested  legal  estate 
as  distinguished  from  an  equitable  interest. 
In  re  Realty  Voters,  19  R.  I.  387,  35  Atl.  213. 
The  word  "  possess,"  however,  as  used  in  this 
constitution,  is  not  used  in  its  technical  and 
strict  sense,  because  the  instrument  itself 
provides  for  ownership  of  an  estate  in  rever- 
sion or  remainder  when  possession  would  be 
in  another.  In  re  Realty  Voters,  19  R.  I. 
387,  35  Atl.  213;  In  re  Liquors  of  Horgan,  16 
R.  I.  542,  18  Atl.  279.  But  the  elective  fran- 
chise is  not  confined  to  the  owners  of  real 
estate,  for,  by  the  R.  1.  Const.  Amendm.  art. 
7,  §  1,  it  is  provided  that  every  male  citizen 
of  the  United  States  of  the  age  of  twenty- 
one  years  who  has  had  his  residence  and 
home  in  the  state  for  two  years,  and  in  the 
town  or  city  in  which  he  may  offer  to  vote 
six  months  next  preceding  the  time  of  his 
voting,  and  whose  name  shall  be  registered 
in  the  town  or  city  where  he  resides  any  time 
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ever,  entitle  one  to  vote  wlio  is  not  otherwise  a  qualified  elector ;  and  when  a 
statute  provides  that  owners  of  land  only  may  vote,  the  meaning  and  intent  is 
that  the  real  and  hona  fide  owners  may  vote,  and  deeds  wdiich  while  colorably 
giving  title  were  not  made  for  the  purpose  of  changing  the  ownership  in  the 
land,  but  merely  for  the  sake  of  giving  the  grantees  the  apparent  right  to  vote, 
with  the  implied  understanding  that  they  would  vote  as  desired  by  the  grantor  or 
grantors,  are  a  fraud  upon  the  statute  and  give  the  grantees  no  right  to  vote.^ 

F.  Payment  of  Taxes  —  l.  In  General.  Inasmuch  as  the  right  to  vote  is 
not  a  natural  right,  it  is  competent  for  a  state,  by  its  constitution  or  by  statute, 
in  case  there  is  nothing  in  its  constitution  limiting  the  power  of  the  legislature  in 
that  regard,  to  confer  the  right  only  upon  those  who  contribute  to  the  support  of 
the  government  by  the  payment  of  taxes  ;^  and  although  the  qualifications  of 
voters  at  general  elections  be  fixed  by  the  constitution  of  the  state,  it  is  still 
within  the  province  of  the  legislature,  in  granting  municipal  charters  and  provid- 
ing for  special  local  elections,  to  make  the  payment  of  taxes  a  condition  prece- 
dent to  the  right  to  vote  at  such  elections.^  A  statute  conferring  upon  all  tax- 
payers, without  regard  to  age,  citizenship,  or  other  constitutional  qualifications., 
the  right  to  vote  is  void.^ 

2.  Assessment  of  the  Tax.     Under  a  constitution  requiring  as  a  qualification 


before  the  last  day  of  December  in  the  year 
next  preceding  the  time  of  his  voting,  shall 
have  a  right  to  vote  in  the  election  of  all 
civil  officers  and  on  all  questions  in  all  legally 
arranged  town  and  ward  meetings,  provided 
that  no  person  shall  at  any  time  be  allowed 
to  vote  in  the  election  of  the  city  council  of 
any  city  or  upon  any  proposition  to  impose 
a  tax  or  for  the  expenditure  of  money  in 
any  town  or  city,  unless  he  shall,  within  the 
year  next  preceding,  have  paid  a  tax  assessed 
upon  his  property  therein  valued  at  least  at 
one  hundred  and  thirtj^-'four  dollars. 

99.  MacKen^iie  f.  Wooley,  39  La.  Ann.  944, 
3  So.  128. 

1.  McGraw  X).  Greene  County,  89  Ala.  407, 
8  So.  852;  Murdock  v.  Weimer,  55  111.  App. 
527. 

Property  acquired  on  election  day. —  It  has 

been  held  that  the  hona  fide  acquisition  of 
the  requisite  amount  of  property  on  the 
morning  of  election  day  is  sufficient  to  qualify 
the  voter,  if  he  is  otherwise  qualified.  Bridge 
V.  Lincoln,  14  Mass.  367. 

Property  in  another  city  or  town. —  A  per- 
son qualified  by  age,  residence,  and  citizen- 
ship to  vote  in  one  city  or  town,  who  pro- 
duces a  certificate  of  ownership  of  real  estate 
in  another  city  or  town  in  the  state,  can  vote 
on  the  certificate  in  the  city  or  town  where 
he  resides  only  for  general  officers  of  the 
state,  for  members  of  the  general  assembly, 
members  of  congress,  and  electors  for  presi- 
dents and  vice-presidents  of  the  United  States. 
In  re  Voting  List,  19  R.  I.  614,  35  Atl.  147. 

2.  Arkansas. —  Whittaker  v.  Watson,  68 
Ark.  555,  60  S.  W.  652. 

Colorado. —  Phillips  v.  Corbin,  8  Colo.  App. 
346,  46  Pac.  224. 

Delaware. —  Frieszleben  v.  Shallcross,  9 
Houst.  1,  69  Atl.  576,  8  L.  R.  A.  337. 

Florida.— ^i^ie  v.  Dillon,  32  Fla.  545,  14 
So.  383,  22  L.  R.  A.  124. 

Georgia. —  McMahan  i'.  Savannah,  66  Ga. 
217,  42  Am.  Rep.  65. 

[IV,  E] 


Louisiana. —  State  v.  Cain,  52  La.  Ann. 
2120,  28  So.  226;  Selby  v.  Levee  Com'rs,  14 
La,  Ann.  434. 

Maryland. —  Hanna  v.  Young,  84  Md,  179, 
35  Atl.  674,  57  Am.  St.  Rep.  396,  34L.  R.  A. 
55. 

Massachusetts. —  Opinion  of  Justices,  5 
Mete.  591;  Opinion  of  Justices,  11  Pick.  538. 

3Iississippi. —  Roane  v.  Matthews,  75  Miss. 
94,  21  So.  665. 

Neio  Hampshire. — Ford  v.  Holden,  39  N.  H. 
143. 

Pennsylvania. — Patterson  v.  Barlow,  60  Pa. 
St.  54;  Catlin  v.  Smith,  2  Serg.  &  R.  267; 
In  re  White,  4  Pa.  Dist.  363;  Middendorfs 
Case,  4  Pa.  Dist.  78;  In  re  Griffiths,  1  Kulp 
157;  In  re  Election,  etc..  Acts,  2  Brewst.  138; 
In  re  Beamish's  Contest,  7  L.  T.  N.  S.  17. 

Rhode  Island. —  In  re  Realty  Voters,  14 
R.  I.  645;  In  re  Providence  Voters,  13  R.  I. 
737;  Pearce's  Appeal,  6  R.  1.  589. 

Tennessee. —  State  v.  Old,  95  Tenn.  723,  34 
S.  W,  690,  31  L.  R,  A.  837. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  77 
et  seq. 

Not  in  conflict  with  the  fifteenth  amend- 
ment.—U.  S.  f.  Reese,  92  U.  S.  214,  23  L.  ed. 
563. 

Discrimination  against  classes. —  The  clause 
of  the  Indiana  act  which  makes  the  exercise 
of  the  right  of  suffrage  by  one  who  has  been 
absent  from  the  state  for  six  months  or  more 
on  business  of  the  state  or  United  States  de- 
pendent on  proof  that  he  is  a  taxpayer  of  the 
county,  and  that  his  name  has  been  continu- 
ously kept  on  the  tax  duplicates  during  his 
absence,  is  unconstitutional  and  void,  as  it 
requires  a  property  qualification  in  this  class 
of  voters  in  addition  to  the  qualifications 
prescribed  by  the  constitution.  Morris  v. 
Powell,  125  Ind.  281,  25  N.  E,  221,  9  L.  R.  A. 
326, 

3,  Buckner  v.  Gordon,  81  Ky.  665. 

4.  Cronly  v.  Tuscon,  (Ariz.  1899)  56  Pac. 
876. 
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for  voting  the  payment  of  a  tax  assessed  a  certain  length  of  time  before  the  elec- 
tion, it  has  been  held  that  the  assessment  intended  was  a  personal  one,  and  not 
merely  a  general  assessment  laid  on  the  whole  county;^  and  after  a  general 
assessment  of  a  tax  has  been  made  and  committed  by  the  assessors  to  the  proper 
otRcer  for  collection  they  cannot  assess  a  poll  or  other  tax  upon  persons  not  upon 
the  list,  for  tlie  purpose  of  enabling  them  to  vote  at  any  election.^  It  seems  that 
payment  of  a  state  or  county  tax  within  the  time  prescribed  before  election,  by 
one  who  is  otlierwise  qualified,  entitles  him  to  vote,  although  such  tax  was  ille- 
gally assessed  upon  him.'^ 

3.  What  Constitutes  Payment.  The  payment  of  taxes  must  be  made  to  a  per- 
son lawfully  authorized  to  receive  them;^  and  where  the  payment  of  taxes  is 
made  a  qualilication  of  electors,  the  right  to  vote  depends  upon  the  fact  of  actual 
payment,  and  the  belief  of  a  party  that  his  taxes  have  been  paid  by  another  who 
agreed  to  pay  them  is  immaterial.^  There  can  be  no  doubt  but  that  an  elector 
may  pay  his  tax  through  an  authorized  agent,^^  and  although  a  tax  which  has 
been  assessed  upon  one  person  is  paid  for  him  by  another  without  his  previous 
authority,  yet  if  he  recognizes  the  act  and  repays  or  promises  to  repay  the 
amount,  or  otherwise  ratifies  the  act  of  payment  on  the  ground  that  such  other 
person  acted  as  his  agent,  he  thereby  acquires  the  same  right  to  vote  as  if  he  had 
paid  the  tax  with  his  own  hand ;     and  although  a  citizen's  taxes  be  paid  by 


5.  Catlin  v.  Smith,  2  Serg.  &  R.  (Pa.)  267. 
In  In  re  Election,  etc.,  Acts,  2  Brewst.  (Pa.) 
138,  it  is  held  that  the  constitution  of  Penn- 
sylvania did  not  require  that  the  tax  should 
be  assessed  within  two  years  to  entitle  one 
to  vote,  as  it  might  have  been  assessed  more 
than  two  years  before  election,  and  if  paid 
within  two  years  of  election  a  person  other- 
wise qualified  could  vote. 

6.  Opinion  of  Justices,  18  Pick.  (Mass.) 
575. 

7.  Humphrey  v.  Kingman,  5  Mete.  (Mass.) 
162. 

8.  Marshall  v.  Baldwin,  11  Phila.  (Pa.) 
403. 

9.  Roane  v.  Matthews,  75  Miss.  94,  21  So. 
665.  Voters  who  were  registered  and  assessed 
at  the  time  of  a  tax  assessment,  but  did  not 
pay  the  tax  to  the  assessor,  as  provided  by 
the  Pennsylvania  act  of  April  4,  1872,  before 
the  return  was  made  by  him,  under  the  first 
section  of  that  act,  cannot  do  so  after  such 
return  is  made,  in  order  to  secure  the  right 
to  vote.  In  re  White,  4  Pa.  Dist.  363.  One 
who  erroneously  paid  as  his  a  tax  assessed  to 
another  person  of  the  same  name  is  not  dis- 
qualified from  voting  on  the  ground  of  non- 
payment of  the  tax  assessed  to  him.  Hughes's 
Election,  3  Lack.  Jur.  (Pa.)  313.  A  person 
who  pays  the  sum  of  twenty  3ents  to  the  tax- 
collector,  as  an  alleged  county  tax,  but  against 
whom  no  tax  has  been  assessed,  is  not  en- 
titled to  be  placed  upon  the  registration  list 
as  a  taxpayer.  In  re  Coudersport  Registry 
List,  23  Pa.  Co.  Ct.  419.  Where  the  tax  on 
an  individual  voter  is  sixty  cents,  ten  cents 
whereof  is  specified  to  be  for  the  sinking 
fund  of  the  county,  the  payment  of  the  ten 
cents  is  not  the  payment  of  the  county  tax 
for  the  year,  within  the  meaning  of  the  con- 
stitutional provision  relating  to  qualifica- 
tions of  voters.  In  re  Blythe  Tp.  Election, 
19  Pa.  Co.  Ct.  499. 


For  what  year  payment  must  be  made. — 

Phillips  r.  Corbin,  8  Colo.  App.  346,  46  Pac. 
224. 

10.  State  r.  Dillon,  32  Fla.  545,  14  So.  383, 
22  L.  R.  A.  124;  In  re  Dauphin  County  Elec- 
tion, 11  Phila.  (Pa.)  645;  McPherson's  Case,^ 
2  Leg.  Rec.  (Pa.)  135. 

11.  Humphrey  r.  Kingman,  5  Mete.  (Mass.) 
162;  Ex  p.  Griffiths,  1  Kulp  (Pa.)  157;  In 
re  Dauphin  County  Election,  li  Phila.  (Pa.) 
645;  McPherson's  Case,  2  Leg.  Rec.  (Pa.) 
135;  Glazier  v.  Merringer,  12  Lane.  Bar  (Pa.) 
61.  Where  the  tax  has  been  paid  by  another 
for  the  voter  one  month  before  the  election, 
it  is  not  necessary  that  the  voter  should 
ratify  such  payment  one  month  before  the 
election;  ratification  is  sufficient  any  time 
before  the  election.  Fowler  Felthoff,  1 
Leg.  Rec.  (Pa.)  105.  A  vote  will  not  be  re- 
jected because  cast  by  one  whose  tax  has  been 
paid  for  him  by  another,  provided  the  pay- 
ment, when  made,  was  so  appropriated.  Gil- 
lin  V.  Armstrong,  12  Philt^.  (Pa.)  026.  A 
collector  of  poll  taxes  cannot  be  enjoined 
from  receiving  such  taxes  from  any  other 
than  a  voter  in  person.  Clark  r.  Taylor,  1 
Pa.  Dist.  761.  Where  the  county  taxes  had 
been  for  several  years  assessed  against  the 
land  of  one  who  died  intestate,  and  paid  by 
one  of  his  sons,  who  owned  the  land  as  co- 
partners, it  was  held  that  another  son  might 
vote,  so  far  as  the  payment  of  said  taxes  is 
required  to  qualify  him.  State  v.  Livingston, 
Houst.  Cr.  Cas.  (Del.)  109. 

Under  the  Pennsylvania  act  of  July  15, 
1897,  providing  that  it  shall  be  unlawful  for 
any  person  to  pay  any  occupation  o-r  poll  tax 
assessed  against  any  elector  except  on  a  writ- 
ten order  of  such  elector,  made  within  thirty 
days  prior  to  the  date  of  the  election  at  whicii 
he  desires  to  vote,  the  payment  of  an  elector  s 
poll  tax  -by  his  wife,  with  his  money,  and  in 
liis  absence,  does  not  constitute  a  violation 
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another  with  the  express  or  implied  understanding  that  he  shall  vote  as  desired 
by  the  party  paying  them,  this  does  not  invahdate  his  vote,  notwithstanding 
the  corrupt  agreement  or  understanding  may  be  a  penal  offense  under  the 
statute.^^ 

4.  Evidence  of  Payment.  A  tax  receipt,  if  signed  by  tlie  proper  officer,  is 
sufficient  evidence  of  the  payment  of  taxes.^^  In  tlie  absence  of  such  receipt  the 
voter's  affidavit  may  be  accepted  as  prima  facie  evidence  of  the  payment  of  his 
taxes,^^  and  he  need  not  produce  the  receipt  if  he  can  furnish  other  satisfactory 
evidence  that  his  taxes  liave  been  paid.^^ 

G.  Sex  —  1.  Effect  OF  Fourteenth  Amendment  of  Federal  Constitution.  The 
first  clause  of  the  fourteenth  amendment  of  the  constitution  of  the  United  States 
advances  women  who  have  the  other  requisite  qualifications  to  full  citizenship 
and  clothes  them  with  the  capacity  to  become  voters  ;  but  the  provision  ends  with 
the  declaration  of  their  citizenship.  It  is  a  constitutional  provision  that  is  not 
self-executing ;  it  is  the  creation  of  a  constitutional  condition  that  requires  the 
supervention  of  legislative  power  in  the  exercise  of  legislative  discretion  to  give 
it  effect.  The  constitutional  capability  of  becoming  a  voter  created  by  this  amend- 
ment lies  dormant  until  made  effective  by  legislative  action.^" 

2.  Power  of  State  to  Enfranchise  Women.  But  women  who  are  born  of  citi- 
zen parents  within  the  jurisdiction  of  the  United  States,  and  foreign  women  who 
marry  citizens,  if  they  might  lawfully  be  naturalized,  are  citizens,  and  it  is  clearly 
within  the  power  of  a  state  by  constitutional  provision  or  by  legislative  enactment, 
if  the  powder  of  the  legislature  is  not  limited  in  that  regard  by  the  constitution,  to 
confer  the  right  of  suffrage  upon  them.^^ 

3.  Constitutional  Offices  —  a.  In  General.  It  has  always  been  understood 
that  the  legislature  has  no  power  to  confer  the  elective  franchise  upon  other 
classes  than  those  to  whom  it  is  given  in  the  constitution,  for  the  description  of 


of  the  act  so  as  to  deprive  the  elector  of 
his  right  to.  vote.  In  re  Thomas,  6  Lack,  Leg. 
N.  (Pa.)  227,  14  York  Leg.  Rec.  (Pa.)  65. 

12.  U.  S.  V.  Foster,  6  Fed.  247,  4  Hughes 
514.  While  the  courts  will  use  every  effort 
under  the  law  to  prevent  frauds  in  election, 
yet  the  constitution  cannot  be  so  construed 
as  to  prevent  a  fair  exercise  of  the  elective 
franchise  by  suffering  a  friend  to  pay  the 
taxes  due  by  a  sick  or  absent  neighbor,  al- 
though the  latter  may  afterward  vote  accord- 
ing to  the  wishes  of  the  former.  McPlierson's 
Case,  2  Leg.  Rec.  (Pa.)  135. 

13.  In  re  Tax-Receipts,  12  Phila.  (Pa.) 
637;  U.  S.  V.  Foster,  6  Fed.  247,  4  Hughes 
514. 

14.  In  re  Beamish's  Contest,  7  L.  T.  N.  S. 
(Pa.)  17. 

15.  In  re  Election,  etc..  Acts,  2  Brewst. 
(Pa.)  138. 

Testimony  of  elector.—  In  re  Fairchance,  22 
Pa.  Co.  Ct.  451. 

16.  Susan  B.  Anthony  took  the  view  that 
this  amendment  to  the  constitution  was  self- 
executing  and  gave  women  an  immediate 
right  to  vote,  and  accordingly  voted  at  a 
congressional  election,  whereupon  she  was  in- 
dicted by  the  federal  grand  jury,  and  there 
being  no  dispute  as  to  her  sex,  or  the  fact  of 
her  having  voted,  the  court  instructed  the 
iury  to  find  her  guilty.  U.  S.  v.  Anthony,  24 
Fed.  Cas.  No.  14,459,  11  Blatchf.  200. 

17.  California. — Van  Valkenburg  v.  Brown, 
43  Cal.  43,  13  Am.  Rep.  136. 

District  of  Columbia. —  Spencer  r.  Board  of 
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Registration.  1  MacArthur  169,  29  Am.  Rep. 
582. 

Illinois. —  Dorsey  v.  Brigham,  177  111.  250, 
52  N.  E.  303,  69  Am.  St.  Rep.  228,  42  L.  R.  A. 
809. 

Indiana. —  Cougar,  v.  Timberlake,  148  Ind. 
38,  46  N.  E.  339.  62  Am.  St.  Rep.  487,  37 
L.  R.  A.  644. 

Michigan. —  Mudge  v.  Jones,  59  Mich.  165, 
26  N.  W.  325. 

New  York.—  People  r.  Barber,  48  Hun  198. 

Tennessee. —  Ridley  r.  Sherbrook,  3  Coldw. 
569. 

United  States. —  Minor  r.  Hoppersett,  21 
Wall.  162,  22  L.  ed.  627  [affirming  53  Mo. 
58]. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  60 

^  la  Wheeler  v.  Brady,  15  Kan.  26;  Wood- 
ley  V.  Clio,  44  S.  C.  374,  22  S.  E.  410;  Wilson 
V.  Florence,  40  S.  C.  290,  18  S.  E.  792;  Ly- 
man r.  Martin,  2  Utah  136.  In  Bloomer  v. 
Todd,  3  Wash.  Terr.  599,  19  Pac.  135,  1 
L.  R.  A.  Ill,  it  was  held  that  the  Washing- 
ton Territory  act  of  Jan.  18,  1888,  giving  the 
right  of  suffrage  to  women,  was  void  inas- 
much as  the  organic  act  of  the  territory 
provided  that  the  qualifications  of  voters 
should  be  prescribed  by  the  legislature,  and 
provided  that  the  right  of  suffrage  should  be 
exercised  only  by  adult  citizens  of  the  United 
States,  which  was  construed  to  mean  male 
citizens  only. 

Subsequent  citizenship  does  not  legalize 
prior  vote.  'Dorsey  v.  Brigham,  177  111.  250, 
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those  entitled  is  regarded  as  excluding  all  others  ;  but  while  it  must  be  conceded 
that  no  person  can  vote  for  the  election  of  any  officer  mentioned  in  the  constitu- 
tion unless  he  possesses  the  qualifications  of  an  elector  prescribed  in  that  instru- 
ment, it  does  not  follow  that  none  but  such  electors  can  vote  for  officers  for  whom 
the  legislature  has  the  right  to  provide,  in  order  to  carry  out  the  purpose  declared 
in  the  constitution.^ 

b.  School  Elections.  So  in  a  number  of  states  women  are  entitled  to  vote  at 
school  elections,  and  this  they  may  be  authorized  to  do  by  the  legislature  if  the 
constitutional  provisions  restricting  the  right  of  suffrage  to  male  citizens  do  not 
apply  to  such  elections  but  if  the  office  be  such  as  must  be  regarded  as  a 
political  office  under  the  terms  of  the  constitution,  whether  relating  to  schools  or 
not,  the  constitutional  provisions  defining  the  qualifications  of  general  electors 
will  control.^-^ 

H.  Forfeiture  of  Citizenship.  Where  citizenship  of  the  United  States  is 
one  of  the  qualifications  of  an  elector,  a  forfeiture  of  that  citizenship  will  dis- 
qualify any  elector ;  but  a  regular  trial  and  conviction  by  a  lawfully  authorized 
tribunal  must  be  shown. 

I.  Commission  of  Crime— 1.  In  General.  It  is  provided  in  the  constitu- 
tions of  many  of  the  states  that  persons  convicted  of  infamous  crimes  or  crimes 
of  a  high  degree,  usually  those  punishable  by  imprisonment  in  the  state  prison, 
shall  not  be  permitted  to  vote.^^ 


52  N.  E.  303,  69  Am.  St.  Rep.  228,  42  L.  R.  A. 
809. 

19.  In  re  Election  Inspectors,  25  N.  Y. 
Suppl.  1063;  McCafferty  r.  Guyer,  59  Pa.  St. 
109. 

20.  The  power  to  create  an  office  carries 
with  it  the  power  to  prescribe  the  qualifica- 
tions of  electors  to  fill  the  office.  Belles  v. 
Burr,  76  Mich.  1,  43  N.  VV.  24. 

Election  under  stock  law. —  Leflore  County 
r.  State,  70  Miss.  769,  12  So.  904. 

21.  Illinois. —  Dorsey  r.  Brigham,  177  111. 
250.  52  N.  E.  303,  69  Am.  St.  Rep.  228,  42 
L.  R.  A.  809;  Ackerman  v.  Haenck,  147  111. 
514,  35  N.  E.  381;  Plummer  v.  Yost,  144  111. 
68,  33  N.  E.  191,  19  L.  R.  A.  110. 

Kansas. —  Wheeler  v.  Brady,  15  Kan.  26. 
Michigan. —  Belles  i.  Burr,  76  Mich.  1,  43 
N.  W.  24. 

Nebraska. —  State  v.  Cones,  15  Nebr.  444, 
19  N.  W.  682. 

Ohio. —  State  r.  Board  of  Elections,  9  Ohio 
Cir.  Ct.  134,  6  Ohio  Cir.  Dec.  36. 

Washington. —  Holmes,  etc.,  Furniture  Co. 
V.  Hedges,  13  Wash.  696,  43  Pac.  944. 

Wisconsin. —  Gilkey  v.  McKinley,  75  Wis. 
543,  44  N.  W.  762;  Brown  v.  Phillips,  71 
Wis.  239,  36  N.  W.  242. 

See  18  Cent.  Dig.  tit.  "  Elections,"  §  62. 

22.  Illinois.— Veoi^le  v.  English,  139  111. 
622,  29  N,  E.  678,  15  L.  R.  A.  131. 

Indiana. —  Gougar  v.  Timberlake,  148  Ind. 
38,  46  N.  E.  339,  62  Am.  St.  Rep.  487,  37 
L.  R.  A.  644. 

Kansas. —  Wheeler  f.  Brady,  15  Kan.  26; 
Winans  r.  Williams,  5  Kan.  227. 

Michigan. —  Coffin  v.  Board  of  Election 
Com'rs,  97  Mich.  188.  56  N.  W.  567,  21 
L.  R.  A.  662. 

New  Jersey. —  Chamberlain  v.  Board  of 
Education,  57  N.  J.  L.  605,  31  Atl.  1033; 
Kimball  v.  Hendee.  57  N.  J.  L.  307,  30  Atl. 
894. 


Wisconsin. —  Brown  r.  Phillips,  71  Wis, 
239,  36  N.  W.  242. 

See  18  Cent.  Dig.  tit.  "  Elections,"  §  62. 

School  commissioners. —  In  In  re  Gage,  141 
N.  Y.  112,  35  N.  E.  1094,  25  L.  R.  A.  781,  it 
was  held  that  a  school  commissioner  is  a 
constitutional  officer,  elected  by  the  people, 
and  so,  under  the  state  constitution  prescrib- 
ing the  qualifications  of  voters,  may  be  voted 
for  only  by  male  citizens;  and  that  N.  Y. 
Laws  (1892),  c.  214,  conferring  upon  women 
the  right  to  vote  for  such  officers,  is  uncon- 
stitutional and  void. 

Superintendent  of  public  instruction. —  Un- 
der the  Illinois  statute,  women  above  the  age 
of  twenty-one  years,  and  having  the  qualifi- 
cations required  in  that  act,  are  entitled  to 
vote  at  any  election  of  school  officers  except 
that  of  superintendent  of  public  instruction 
and  county  superintendents  of  schools,  these 
being  constitutional  offices.  Plummer  v. 
Yost,  144  111.  68,  33  N.  E.  191,  19  L.  R.  A. 
110. 

23.  State  v.  Symonds,  57  Me.  148;  Sever- 
ance V.  Healey,  50  N.  H.  448;  Gotcheus  v. 
Matheson,  58  Barb.  (N.  Y.)  152,  40  How.  Pr. 
(N.  Y.)  97;  McCafferty  v.  Guyer,  59  Pa.  St. 
109;  Huber  v.  Reily,  53  Pa.  St.  112. 

24.  Anderson  r.  Winfree,  85  Ky.  597,  4 
S.  W.  351,  11  S.  W.  307,  9  Ky.  L.  Rep.  181; 
Barker  v.  People,  20  Johns.  (N.  Y.)  457. 

25.  Anderson  v.  Winfree,  85  Ky.  597,  4 
S.  W.  351,  11  S.  W.  307,  9  Ky.  L.  Rep. 
181. 

Felonious  assault. —  A  person  convicted  of 
the  offense  of  malicious  shooting  and  ma- 
licious cutting,  which  are  made  felonies  by 
statute,  is  not  entitled  to  vote.  Cowan  r. 
Prowse,  93  Ky.  156,  19  S.  W.  407,  14  Ky.  L. 
Rep.  273. 

Grand  larceny. —  Anderson  v.  Winfree,  85 
Ky.  597,  4  S.  W.  351,  11  S.  W.  307,  9  Ky.  L. 
Rep.  181. 
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2.  Bigamy  or  Polygamy.  Statutes  forbidding  bigamists  and  polygamists  to 
vote,  and  requiring  an  oath  by  the  voter  that  lie  is  not  a  member  of  any  order 
that  teaches  the  commission  of  those  crimes,  are  valid.^^ 

3.  What  Constitutes  Conviction.^^  Whether  a  citizen  has  been  guilty  of  a  crime 
forfeiting  his  right  to  vote  is  of  necessity  a  judicial  question  which  must  be  deter- 
mined in  an  orderly  manner  by  a  tribunal  legally  ordained  for  the  trial  and  pun- 
ishment of  the  offense,  and  cannot  be  determined  collaterally  by  election  officers.^^ 
Under  a  constitutional  provision  declaring  that  the  privilege  of  an  elector  shall 
be  forfeited  by  a  conviction  of  any  crime  w^hich  is  punishable  by  imprisonment  in 
a  penitentiary,  it  has  been  held  that  a  conviction  of  such  crime  under  a  plea  of 
guilty  deprives  defendant  of  his  right  to  vote,  although  the  court  in  its  discretion 
may  punish  him  only  by  the  imposition  of  a  iine;^^  but  it  would  seem  to  be  the 
better  opinion  that  the  judgment  of  the  court  determines  the  degree  of  the  offense 
of  which  defendant  is  convicted,  and  when  the  court,  in  affixing  the  punishment 
for  a  given  offense,  is  authorized  in  its  discretion  to  consider  it  either  as  a  felony 
or  as  a  mere  misdemeanor  and  treat  it  accordingly,  the  punishment  which  the 
court  actually  affixes  must  determine  the  grade  of  the  offense,  especially  when 
in  consequence  of  such  offense  it  is  sought  to  deprive  the  offender  of  civil 
rights.^^  However  this  may  be,  it  is  certain  that  a  person  does  not  forfeit  his 
rights  as  an  elector  by  a  mere  verdict  of  guilty  or  a  confession,  when  indicted 
for  a  felony ;  in  order  that  such  forfeiture  shall  attach,  the  verdict  or  confession, 
as  the  case  may  be,  must  be  followed  by  a  judgment  of  the  court  against  the 
accused  .^^ 

4.  Conviction  in  Federal  Court.  It  has  been  held  that  the  conviction  in  a 
federal  court  of  a  mere  statutory  offense  against  the  United  States  does  not 
deprive  the  offender  of  his  right  to  vote,^^  but  on  the  other  hand  it  has  been  held 
that  a  conviction  of  crime  of  a  disqualifying  degree  in  a  federal  court  has  the 
effect  to  exclude  the  person  convicted  from  office  and  suffrage  the  same  as  if  he 
had  been  convicted  in  a  state  court.^° 

5.  Restoration  to  Citizenship.  A  general  absolute  pardon  by  the  executive 
relieves  the  person  to  whom  it  is  granted  not  only  from  imprisonment  but  from 
all  consequential  disabilities  of  the  judgment  of  his  conviction,  and  restores  sncli 
person  to  the  full  enjoyment  of  his  civil  rights,  including  the  right  to  vote.^^  A 
pardon  by  the  president  of  the  United  States  restores  the  right  of  suffrage  to  one 
who  has  been  deprived  of  that  right  by  a  conviction  of  crime  in  a  federal  court."^'' 


Petit  larceny. —  Anderson  i;.  State,  72  Ala. 
187 ;  State  %.  Buckman,  18  Fla.  267. 

Dueling  is  expressly  made  a  disqualification 
in  some  states.  Dwight  i;.  Eice,  5  La.  Ann. 
580;  Barker  People,  20  Johns.  (N.  Y.) 
457. 

26.  Wooley  v.  Watkins,  2  Ida.  (Hash.) 
590,  22  Pac.  102;  Hayward  f.  Bolton,  2  Ida. 
(Hasb.)  452,  17  Pac.  457;  Innis  v.  Bolton,  2 
Ida.  (Hasb.)  442,  17  Pac.  264;  Davis  v. 
Beason,  133  U.  S.  333,  10  S.  Ct.  299,  33  L.  ed. 
637. 

27.  "Convicted"  and  "conviction"  defined 
see  9  Cyc.  864  et  seq. 

28.  Burkett  v.  McCarty,  10  Bush  (Ky.) 
758;  Garrison  v.  Mays,  Mobl.  Cas.  Cont.  El. 
65. 

29.  U.  S.  V.  Watkinds,  6  Fed.  152,  7  Sawy. 
85. 

30.  People  f.  Cornell,  16  Cal.  187;  Gandy 
V.  State,  10  Nebr.  243,  4  N.  W.  1019. 

31.  State  V.  Houston,  103  N.  C.  383,  9 
S.  E.  609. 

32.  U.  S.  r.  Barnabo,  24  Fed.  Cas.  No. 
14,522,  14  Blatchf.  74. 
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33.  Cowan  v.  Prowse,  93  Ky.  156,  19  S.  W. 
407,  14  Kv.  L.  Rep.  273;  Jones  f.  Board  of 
Registrars^  56  Miss.  766,  31  Am.  Rep.  385. 

34.  Jones  v.  Board  of  Registrars,  56  Mis?, 
766,  31  Am.  Rep.  385;  Wood  v.  Fitzgerald,  3 
Oreg.  568  \_overruUng  on  this  point  Darragh 
v.  Bird,  3  Oreg.  229]  ;  Knote  v.  U.  S..  95  U. 
149,  24  L.  ed.  442;  Carlisle  v.  U.  S.,  16  Wall. 
(U.  S.)  147,  21  L.  ed.  426;  U.  S.  f.  Klein,  13 
Wall.  (U.  S.)  128,  20  L.  ed.  519;  U.  S.  r. 
Padelford,  9  Wall.  (U.  S.)  531,  19  L.  ed. 
788;  Ex  p.  Garland,  4  Wall.  (U.  S.)  333,  18 
L.  ed.  366. 

Pardon  after  expiration  of  sentence, —  Sut- 
ton V.  Mcllhany,  1  Ohio  Dec.  { Reprint )  235, 
5  West.  L.  J.  356. 

Restoration  of  privilege  by  legislature. — 

Opinion  of  Justices,  4  R.  I.  583. 

35.  Cowan  v.  Prowse,  93  Ky.  156,  19  S.  W. 
407,  14  Ky.  L.  Rep.  273;  Jones  v.  Board  ot 
Registrars,  56  Miss.  766,  31  Am.  Rep.  385. 
But  the  pardon  of  a  person  by  the  president 
of  the  United  States,  although  it  restores  lii;  i 
to  the  rights  and  privileges  of  a  citizen  of 
the  United  States,  does  not,  without  the  as- 
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Disfranchisement  will  be  presumed  to  continue  in  the  ease  of  ex-convicts  unless 
shown  to  have  been  remov^ed  by  the  production  of  a  pardon  from  the  executive.^^ 

J.  Betting"  on  Elections.  In  the  constitutions  of  some  of  the  states  it  is 
declared  that  no  person  who  shall  make  or  become  directly  or  indirectly  inter- 
ested in  any  bet  or  wager  dependent  upon  the  result  of  any  election  shall  vote  at 
such  election.^^  But  such  provision  seems  to  be  beyond  the  power  of  a  state 
legislature,  where  the  constitution  has  fully  defined  the  qualilications  of  electors 
and  is  silent  on  the  subject  of  wagers.^^ 

K.  Pauperism.  In  the  absence  of  constitutional  or  statutory  disqualification, 
there  is  no  reason  why  persons  incapable  of  self-support,  who  are  in  other  respects 
qualiiied  voters,  may  not  vote;^^  but  constitutional  and  statutory  provisions  are 
to  be  found  whereby  persons  who  have  within  a  certain  period  before  election 
been  supported  either  wholly  or  partly  as  public  charges  are  disqualified  as 
electors.^*^  This  disqualification,  however,  ceases  with  the  disappearance  of  its 
cause,  and  when  a  person  again  becomes  self-supporting  he  is  restored  to  his  right 
of  suffrage.^^ 

L.  Mental  Capacity.  It  has  been  said  that  by  the  common  political  law, 
both  of  England  and  the  United  States,  idiots  and  lunatics  are  excluded  from 
exercising  the  right  of  suffrage  and  in  the  constitutions  of  many  of  the  states  it 
is  expressly  provided  that  no  person  under  guardianship,  non  compos  mentis,  or 
insane  shall  be  qualified  to  vote  at  any  election.^^  The  vote  of  a  man  otherwise 
qualified  who  is  neither  a  lunatic  nor  an  idiot,  but  whose  faculties  are  merely 
greatly  enfeebled  by  age,  ought  not  to  be  rejected.^ 

M.  Soldier  Voting*  Acts.  Many  of  the  state  constitutions  designate  the  place 
as  well  as  the  time  of  holding  elections,  and  require  that  electors  shall  vote  in  the 
district  or  precinct  in  which  they  reside  ;  and  this  brings  up  an  interesting  question 
of  constitutional  law.  The  legislatures  of  a  number  of  states  whose  constitutions 
contain  such  provisions  have  undertaken  by  statute  to  authorize  soldiers  in  the 
actual  military  service  to  vote  in  camp  or  in  the  field,  beyond  the  boundaries  of 
the  state  of  their  residence  ;  these  statutes  have  uniformly  been  held  unconstitu- 
tional by  the  state  courts      and  clearly  are  so  except  as  to  votes  cast  for  mem- 


sent  of  the  state,  where  the  sovereign  power 
of  the  state  has  excluded  him  from  the  right 
of  suffrage,  restore  him  to  the  exercise  of 
that  right.  Ridley  v.  Sherbrook,  3  Coldw. 
(Tenn.)  569. 

36.  Esker  v.  McCoy,  5  Ohio  Dec.  (Reprint) 
573,  6  Am.  L.  Rec.  694. 

37.  See  for  example  N.  Y.  Const,  art.  3, 
§  3. 

38.  In  re  Clothier,  2  Chest.  Co.  Rep.  (Pa.) 
355. 

.  39.  Stewart  v.  Kyser,  105  Cal.  459,  39  Pac. 
19;  Le  Moyne  v.  Farwell,  Smith  Cas.  Cont. 
El.  406. 

40.  Opinion  of  Justices,  7  Me.  497;  Ed- 
wards V.  Lloyd,  20  Q.  B.  D.  302,  Fox  54,  52 
J.  P.  519,  57  L.  J.  Q.  B.  121,  58  L.  T.  Rep. 
X.  S.  409;  Dix  f.  Kent,  Fox  186,  55  J.  P. 
213,  63  L.  T.  Rep.  N.  S.  641,  39  Wkly.  Rep. 
173;  Baker  v.  Monmouth,  49  J.  P.  776,  53 
L.  T.  Rep.  N.  S.  668,  34  Wkly.  Rep.  64. 

Receiving  aid  from  college.— /n  re  Ward, 
20  N.  Y.  Suppl.  606. 

41.  Opinion  of  Justices,  124  Mass.  596. 
Former  paupers  in  the  almshouse,  who  have 

been  discharged  as  such,  but  who  remain  in 
that  institution  under  a  contract  of  services 
for  hire,  are  entitled  to  vote  as  residents  of 
the  precinct.  In  re  Registry  List,  10  Phila. 
(Pa.)  232. 


42.  Cooley  Const.  Lim.  (7th  ed.)  p.  902; 
McCrary  El.  (4th  ed.)  §  116.  See  also  Sinks 
f.  Reese,  19  Ohio  St.  306,  2  Am.  Rep.  397. 

Evidence  of  insanity. —  It  is  competent  to 
show  that  a  person  who  voted  was  non  compos 
mentis  and  this  without  a  finding  in  lunacy. 
Thompson  v.  Ewing,  1  Brewst.  (Pa.)  67. 

43.  See  the  constitutions  of  the  various 
states. 

44.  Sinks  v.  Reese,  19  Ohio  St.  306,  2  Am. 
Rep.  397. 

A  person  who  is  capable  of  doing  ordinary 
work,  and  transacting  business,  who  knows 
money  and  its  value,  makes  hia  own  contracts 
and  does  his  own  trading,  a  person  vacillating 
and  easily  persuaded,  or  a  person  who  has 
been  laboring  under  some  kind  of  -^n  illusion 
or  hallucination,  but  not  so  as  to  incapacitate 
him  for  the  general  management  of  business, 
which  illusion  or  hallucination  is  not  shown 
to  extend  to  political  matters,  cannot  be  de- 
nied the  privilege  of  the  elective  franchise  on 
the  ground  of  want  of  mental  capacity. 
Clark  V.  Robinson,  88  111.  498. 

45.  California. —  Bourland  v.  Hildreth,  26 
Cal.  161. 

Connecticut. —  Opinion  of  Judges,  30  Conn. 
591. 

Michigan. —  People  v.  Blodgett,  13  Mich. 
127. 

[IV,  M] 
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bers  of  the  national  house  of  i-epresentatives,  but,  inasmuch  as  the  federal  consti- 
tution declares  that  the  legislatures  of  the  states  shall  prescribe  the  times,  the 
places,  and  the  manner  of  holding  elections  for  members  of  congress  subject  to 
change  by  congress  itself,  except  as  to  the  place  of  electing  senators,  it  has  been 
decided  by  the  house  of  representatives  that  such  statutes  are  constitutional  so  far 
as  they  affect  the  election  of  members  of  that  body,  for  the  constitutional  conven- 
tion of  a  state  is  not  the  legislature,  within  the  meaning  of  the  language  of  the 
federal  constitution;^^  and  it  is  clearly  within  the  province  of  the  legislature  to 
make  a  statute  of  this  description  applicable  to  the  election  of  state  or  municipal 
officers,  if  the  state  constitution  is  silent  on  the  place  of  voting.*'^ 

V.  REGISTRATION  ^«  OF  VOTERS. 
A.  In  General.  The  object  of  the  registration  law  is  to  prevent  illegal  vot- 
ing by  providing  in  advance  of  election  an  authentic  list  of  the  qualified  electors. 
Necessarily  an  efficient  system  of  registration  must  involve  a  certain  amount  of 
inconvenience  to  voters,  and  probably  under  the  best  system  that  could  be  devised 
some  qualified  electors  would  lose  their  votes  through  inability  to  avail  themselves 
of  the  opportunities  or  to  comply  with  the  conditions  of  registration.  The  law 
should  be  so  framed  therefore,  and  when  its  terms  are  doubtful  should  be  so  con- 
strued, as  to  give  the  fullest  opportunity  to  voters  to  procure  the  entry  of  their 
names  upon  the  register  that  is  consistent  with  reasonable  precautions  against 
fraudulent  registration.^^ 

•  B.  Necessity  For  General  Registration.  A  law  requiring  the  registration 
of  voters  as  a  condition  precedent  to  holding  an  election  ^  is  mandatory,  and  any 
attempted  election  without  regard  to  such  registration  law  is  a  nullity ;  and  tlie 
fact  that  none  but  duly  qualified  electors  voted  will  not  help  the  matter.^^ 

C.  Elections  Subject  to  Registration  Laws.   A  general  law  in  regard  to 


~New  Hampshire. —  Opinion  of  J ustices,  44 
N.  H.  633. 

Pennsylvania. —  Chase  v.  Miller,  41  Pa.  St. 
403. 

46.  Baldwin  v.  Trowbridge,  2  Bartl.  Cas. 
Cont.  El.  46. 

47.  Morrison  v.  Springer,  15  Iowa  304; 
Lehman  v.  McBride,  15  Ohio  St.  573;  State 
V.  Main,  16  Wis.  398. 

48.  The  word  "  registration,"  is  used  in  a 
generic  and  not  a  technical  sense,  conse- 
sequently  it  includes  any  list,  registry,  or 
schedule  on  which  the  names  of  electors  must 
appear  as  a  prerequisite  to  the  right  to  vote. 
In  re  Appointment  of  Election  Sup'rs,  1 
Fed.  1. 

49.  Welch  V.  Williams,  96  Cal.  365,  31  Pac. 
222,  The  fact  that  a  registration  law  makes 
no  provision  f6r  the  registration  of  those  who 
become  competent  to  vote  after  registration 
and  before  election  does  not  vitiate  the  regis- 
tration.   Weil  V.  Calhoun,  25  Fed.  865. 

An  offer  to  register  does  not  dispense  with 
the  necessity  thereof,  although  registration 
was  prevented  by  the  registration  officers'  re- 
fusal to  permit  it.  Esker  v.  McCoy,  5  Ohio 
Dec.  (Reprint)  573,  6  Am.  L.  Rec.  694. 

A  registration  of  voters  made  at  another 
time  or  in  another  manner  than  that  pre- 
scribed by  statute  is  not  a  legal  registration. 
State  V.  Sumter  County  Com'rs,  20  Fla,  859, 

Minors  are  as  much  within  the  law  requir- 
ing registration  as  adults,  Esker  v.  McCoy, 
5  Ohio  Dec.  (Reprint)  573,  6  Am,  L,  Rec, 
694. 

[IV.  M] 


50.  Where  a  state  constitution  provides 
that  the  legislature  shall  enact  a  registration 

law  and  shall  require  a  compliance  with  sucli 
law  before  any  electors  shall  be  allowed  to 
vote,  and  the  legislature  neglects  to  enact 
such  a  law,  an  election  without  registration 
is  valid;  otherwise  there  could  be  no  election 
at  all.  Stallcup  v.  Tacoma,  13  Wash,  141, 
42  Pac,  541,  52  Am.  St.  Rep,  25, 

51.  California. —  People  v.  Laine,  33  Cal, 
55. 

Iowa. —  Nefzger  v.  Davenport,  etc,  R.  Co.. 
36  Iowa  642, 

Michigan. —  People  v.  Kopplekom,  16  Mich. 
342. 

Missouri. —  State  v.  Frazier,  98  Mo,  426. 
11  S,  W,  973;  Ranney  v.  Bader,  67  Mo,  476; 
State  V.  Brassfield,  67  Mo,  331;  Zeiler  r. 
Chapman,  54  Mo.  502;  State  v.  Albin,  44  Mo, 
346. 

New  York. —  Pitkin  v.  McNair,  56  Barb. 
75, 

North  Carolina. — State  v.  Scarborough,  110 
N,  C,  232,  14  S.  E.  737, 

Wisconsin. —  State  v.  Stumpf,  23  Wis.  630. 

United  States. —  Smith  v.  Skagit  County, 
45  Fed,  725 ;  Piatt  v.  Good,  Smith  Cas.  Cont. 
El,  650, 

See  18  Cent.  Dig.  tit.  "  Elections,"  §  92, 
Limitations  of  rule. —  Where  an  act  pro- 
vided for  the  organization  of  a  county,  and 
required  an  election  to  be  held  within  a  less 
number  of  days  than  was  required  for  the 
registration  of  voters,  it  was  held  that  the 
general  registration  law,  although  made  ap- 
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the  registration  of  electors  does  not  always  apply  to  municipal  and  other  local 
and  special  elections.  It  depends  entirely  upon  whether  there  is  anything  in 
express  terms  or  by  necessary  implication  in  the  constitution  or  statute  making 
the  registration  for  such  elections  necessary  ;  in  other  words,  it  is  a  matter  of  con- 
stitutional or  statutory  construction.^^ 

D.  Persons  Entitled  to  Registration.  All  persons  possessing  the  consti- 
tutional qualilications  of  electors  are  entitled,  upon  making  proper  application  to 
the  registrars,  to  have  their  names  registered  on  the  voting  lists  of  their  respec- 
tive districts,^^  provided  they  furnish  proof  of  their  qualilications  and  offer  to 


plicable  to  all  elections,  of  necessity  per- 
mitted an  exception  in  this  instance,  and  that 
the  election  was  valid,  although  there  was 
no  registration.  State  v.  Piper,  17  Nebr.  614, 
24  N.  W.  204.  So  where  a  new  registration 
of  voters  of  a  township  was  ordered,  but  was 
not  had  for  the  reason  that  the  order  was 
made  within  less  than  thirty  days  of  the  time 
required  by  law  for  opening  the  books  of 
registration,  and  forty-five  days  intervened 
between  the  date  of  the  order  of  registration 
and  the  day  of  election,  it  was  held  that  the 
county  board  of  canvassers  erred  in  rejecting 
the  vote  of  the  township  because  there  had 
been  no  new  registration  as  ordered.  Swain 
V.  McRae,  80  N.  C.  111.  In  Mussey  i\  White, 
3  Me.  290,  it  was  held  that  the  preparation 
of  an  alphabetical  list  of  voters  previous  to 
the  annual  meeting  of  a  town  for  a  choice  of 
its  officers  was  not  necessary  to  the  validity 
of  the  election;  the  statute  in  that  respect 
being  merely  directory, 

52.  Proposition  to  issue  bonds. —  Brand  r. 
Lawrenceville,  104  Ga.  486,  30  S.  E.  954; 
Carver  v.  Dawson,  99  Ga.  7,  25  S.  E.  832; 
Heilbron  r.  Cuthbert,  96  Ga.  312,  23  S.  E. 
206;  Howell  i\  Athens,  91  Ga.  139,  16  S.  E. 
966;  Kaigler  v.  Roberts,  89  Ga.  476,  15  S.  E. 
542;  Stephens  v.  Albany,  84  Ga.  630,  11 
S.  E.  150;  Smith  i7.  Stephan,  66  Md.  381,  7 
Atl.  561,  10  Atl.  671;  Bray  v.  Florence,  62 
S.  C.  57,  39  S.  E.  810;  Graves  r.  Seattle,  8 
Wash.  248,  35  Pac.  1079;  Seymour  Tacoma, 
6  Wash.  138,  32  Pac.  1077. 

Proposition  to  subscribe  for  stock. —  People 
r.  Butcher,  56  111.  144;  People  v.  Ohio  Grove 
Tp.,  51  111.  191. 

School  elections. —  People  v.  Prewett,  124 
Cal.  7,  56  Pac.  619;  Madison  v.  Wade,  88 
Ga.  699,  16  S.  E.  21;  Luzader  v.  Sargeant,  4 
Wash.  299,  39  Pac.  142. 

County-seat  election. —  State  v.  Hamilton 
County,  35  Kan.  640,  11  Pac.  902. 

Municipal  elections. —  Gooding  X).  Brown,  22 
Fla.  437;  Davis  v.  Dawson,  90  Ga.  817,  17 
S.  E.  110;  Pitkin  v.  McNair,  56  Barb.  (N.  Y.) 
75;  Voight  f.  Britton,  15  S.  C.  614. 

Local  option  elections. —  Bew  v.  State,  71 
Miss.  1,  13  So.  868. 

Supplementary  registration  of  female  voters. 
—  People  i;.  Bates,  24  Colo.  413,  51  Pac.  162. 
^^53.  California. —  Cohen  f.  Harvey,  56  Cal. 

Maryland. —  Langhammer  r.  Munter,  80 
Md.  518,  31  Atl.  300,  27  L.  R.  A.  330;  Black- 
ford r.  Robinson,  80  Md.  419,  31  Atl.  448; 
Carle  v.  Musgrove,   77   Md.   174,  26  Atl. 


407;  McLane  r.  Hobbs,  74  Md.  166,  21  AtL 
708;  Rellihan  r.  Titlow,  74  Md.  77,  21 
Atl.  694. 

Massachusetts. —  In  Kinneen  r.  Wells,  144 
Mass.  497,  11  N.  E.  916,  59  Am.  Rep.  105,  it 
was  held  that  a  statute  providing  that  no 
person  thereafter  naturalized  in  any  court 
should  be  entitled  to  be  registered  as  a  voter 
within  thirty  days  of  such  naturalization 
was  in  conflict  with  the  constitution  of  the 
commonwealth  and  was  void. 

Missouri. —  State  v.  Bond,  38  Mo.  425. 

Neio  Yorfc.— People  r.  Bell,  119  N.  Y.  175, 
23  N.  E.  533;  In  re  Hamilton,  80  Hun  511, 
30  N.  Y.  Suppl.  499. 

Pennsylvania. —  Com.  v.  Cuncannon,  3 
Brewst.  344;  In  re  Election,  etc..  Acts,  2 
Brewst.  138;  In  re  Registry  List,  41  Leg. 
Int.  17. 

Rhode  Island. —  In  re  Certificate  Voters,  19 
R.  I.  726,  37  Atl.  810;  In  re  Canvassers' 
Powers,  17  R.  I.  809,  21  Atl.  910. 

United  States. —  U.  S.  v.  McCormick,  26 
Fed.  Cas.  No.  15,663a,  2  Hayw.  &  H.  189. 

See  18  Cent.  Dig.  tit.  "  Elections,"  §  93. 

Domicile  of  seafaring  man. —  Langhammer 
V.  Munter,  80  Md.  518,  31  Atl.  300,  27 
L.  R.  A.  230. 

One  not  yet  a  citizen. —  One  not  yet  a  citi- 
zen of  the  United  States  may  register  his 
name  in  the  registry  books  of  the  town  of  his 
residence  on  or  before  the  last  day  of  Decem- 
ber, provided  he  can  be  naturalized  and  be- 
come qualified  to  vote  during  the  ensuing 
year.  Ward  v.  Joslin,  16  R.  I.  661,  19  Atl. 
322.  Md.  Acts  (1896),  c.  202,  provide  that 
persons  constitutionally  qualified  shall  be 
registered  as  voters  at  the  September  sitting 
of  the  registers.  Section  21  of  the  act  pro- 
vides that  the  registers  shall  sit  in  October 
for  the  purpose  of  revising  their  register,  and 
no  new  name  shall  then  be  added.  In  Septem- 
ber a  party  applied  to  the  registers  stating 
that  he  was  then  an  unnaturalized  foreigner, 
under  twenty-one  years  of  age,  but  that  he 
would  come  of  age  on  October  13,  following, 
and  would  on  that  date  apply  for  naturaliza- 
tion, and  if  successful  present  the  papers  to 
the  registers.  His  name  was  entered  as  an 
applicant  on  the  duplicate  lists,  but  registra- 
tion was  refused.  On  October  13,  the  appli- 
cant being  then  of  age,  was  naturalized,  and 
on  the  same  day  presented  his  naturalization 
papers  to  the  registers,  who  were  in  session 
at  the  time.  It  was  held  that  he  was  entitled 
to  be  registered  as  a  voter.  Barret  v.  Taylor, 
85  Md.  173,  36  Atl.  708,  36  L.  R.  A.  129. 

[V.  D] 
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comply  with  such  reasonable  regulations  respecting  the  registration  as  may  have 
been  provided  by  statute.^^  A  statutory  requirement  that  before  registering  per- 
sons shall  be  required  to  read  from  the  official  edition  of  the  constitution  and 
write  their  names  is  not  in  violation  of  the  fifteenth  amendment  of  the  constitu- 
tion of  the  United  States.^^ 

E.  Registration  Officers — l.  Appointment,  Qualifications,  and  Tenure.  The 
matter  of  the  appointment,  qualifications,  and  teimre  of  office  of  registrars  is 
regulated  wholly  by  local  statutes,  and  no  general  rule  can  be  stated  on  the 
subject.^^ 

2.  Powers  and  Duties.  The  powers  and  duties  of  registration  officers  are  mat- 
ters of  statutory  regulation  entirely,  but  in  general  it  may  be  said  that  tliey  sit  as 
a  boaird  in  their  respective  districts  on  certain  days  prescribed  by  law  and  between 
certain  hours  so  prescribed  for  the  purpose  of  registering  all  qualified  voters 
within  their  precincts  who  apply  to  them  for  registration.^^ 

3  Representation  of  Political  Parties.  Where  a  statute  requires  that  the 
leading  political  parties  shall  be  equally  represented  in  the  board  of  election  offi- 
cers, a  canvasser  will  be  removed  if  he  does  not  belong  to  the  political  party  he 
was  chosen  to  represent ;  but  it  is  not  necessary  that  a  registrar  be  in  good  stand- 
ing with  the  prevailing  faction  of  the  party  he  is  appointed  to  represent ;  it  is 
sufficient  if  he  acts  with  that  party.^^ 


Removal  of  disability  before  election. — 

Drake  %.  Drewrv.  112  Ga.  308,  37  S.  E. 
432. 

Name  improperly  stricken  from  the  list.— 

State  v.  Jefferson  County,  17  Fla.  707. 

54.  Southerland  f.  Norris,  74  Md.  326,  22 
Atl.  137,  28  Am.  St.  Eep.  255;  State  v.  Scar- 
borough,  110  N.  C.  232,  14  S.  E.  737. 

Production  of  naturalization  papers. —  Peo- 
ple V.  Smith,  10  Misc.  (N.  Y.)  100,  31  N.  Y. 
Suppl.  199. 

Certificate  of  removal. —  Boyer  x,.  Teague, 
106  N.  C.  576,  11  S.  E.  665,  19  Am.  St.  Rep. 
547. 

55.  Stone  v.  Smith,  159  Mass.  413,  34  N.  E. 
521. 

56.  Upon  this  question  the  following  cases 
may  be  consulted: 

California. —  Meyers  v.  Pond,  86  Cal.  64, 
24  Pac.  808;  Schmitt  v.  Dunn,  55  Cal.  651. 

Louisiana. —  Tullos  v.  Lane,  45  La.  Ann. 
333,  12  So.  50'8. 

Maryland.— HsiTdestj  v.  Taft,  23  Md.  512, 
87  Am.  Dec.  584. 

Missouri. —  State  v.  Smith,  42  Mo.  506. 

Nevada. —  State  v.  Sadler,  25  Nev.  131,  58 
Pac.  284,  59  Pac.  546,  63  Pac.  128;  Stinson 
V.  Sweeney,  17  Nev.  309,  30  Pac.  997. 

New  Hampshire. —  State  v.  Bean,  63  N,  H. 
249. 

Pennsylvania. —  Matter  of  Griffiths,  1  Kulp 
157;  In  re  Election,  etc..  Act,  2  Brewst.  138. 

Virginia. —  Coleman  v.  Sands,  87  Va.  689, 
13  S.  E.  148. 

United  States. —  In  re  Sup'rs  of  Registra- 
tion, 53  Fed.  227. 

See  18  Cent.  Dig.  tit.  "  Elections,"'  §  98. 

Authority  to  call  in  an  umpire. —  Epping  v. 
Columbus,  117  Ga.  263,  43  S.  E.  803. 

57.  Pike  v.  Megoun,  44  Mo.  491;  In  re 
Election,  etc..  Acts,  2  Brewst.  (Pa.)  138. 

Cannot  sit  after  hour  prescribed  by  law 
for  closing  books. —  In  re  Registry  Law,  8 
Phila.  (Pa.)  352. 

[V,  D] 


Subpoenaing  witnesses. — Where  the  statute 
authorizes  the  registration  officers  may  sub- 
poena Avitnesses.  In  re  Election,  etc..  Acts,  2 
Brewst.  (Pa.)  138. 

Ordering  arrest. —  So  also  by  like  authority 
they  may  order  an  arrest.  In  re  Election, 
etc.,  Acts,  2  Brewst.  (Pa.)  138. 

Custody  of  the  books. —  During  the  recess 
between  sittings  of  the  board  of  canvassers 
the  books  should  be  kept  securely  as  a  ma- 
jority of  the  board  may  direct.  In  re  Elec- 
tion, etc.,  Acts,  2  Brewst.  (Pa.)  138. 

Meetings  should  be  public. —  Canvassers 
should  hold  their  meetings  publicly  as  the 
public  have  an  interest  in  their  proceedings. 
In  re  Election,  etc.  Acts,  2  Brewst.  (Pa.) 
138. 

Should  sit  full  time  prescribed. —  It  is  the 

duty  of  the  canvassers  to  sit  during  each  and 
all  of  the  hours  named  in  the  law.  Matter  of 
Election  Law,  4  Brewst.  (Pa.)  397. 

Meetings  for  making  extra  assessments. — 
The  meeting  of  the  canvassers  for  making 
extra  assessments  to  meet  upon  the  tenth  day 
preceding  the  general  election  and  any  ad- 
journed meeting  must  be  held  at  the  place 
fixed  by  the  board  of  aldermen  and  not  else- 
where. Matter  of  Election  Law,  4  Brewst. 
(Pa.)  397. 

Should  be  governed  by  assessment  list. — 

Under  the  statute  the  civil  authorities  mak- 
ing a  check  list  of  voters  entitled  to  vote  at 
town  meetings  should  be  governed  by  tiie 
assessment  list  which  at  the  time  of  making 
the  check  list  is  the  last  completed  one  and 
should  not  check  names  from  an  assessment 
list  only  partially  complete.  State  v.  O'Hearn, 
58  Vt,  718,  6  Atl.  606. 

58.  Jaquith  v.  Wellesley,  171  Mass.  138,  50 
N,  E.  538 ;  hi  re  Election,  etc..  Acts,  2  Brewst. 
(Pa.)  138. 

59.  Jaquith  v.  Wellesley,  171  Mass,  138,  50 
N.  E.  538,  holding  it  not  necessary  that  he 
act  in  all  things  with  the  dominant  faction. 
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4.  Compensation.  It  is  generally  provided  by  statute  that  officers  for  the  regis- 
tration of  electors  shall  be  entitled  to  compensation  at  a  specified  rate^j^r  diem,^ 
but  one  who  acted  as  registrar  of  voters  preliminary  to  a  city  election,  held  in 
pursuance  of  an  unconstitutional  statute,  cannot  recover  the  value  of  his  services 
in  an  action  against  the  city/'^ 

5.  Liability  For  Refusal  to  Register  Voters.  Registration  officers  who  wrong- 
fully and  wilfully  refuse  to  place  the  name  of  a  qualified  elector  on  the  voting 
list,  whereby  he  loses  his  vote,  are  liable  in  a  civil  action  for  damages;^"  and  this 
whether  or  not  he  appears  on  election  day  and  olfers  to  vote  and  an  action  lies 
against  supervisors  of  the  check  list  for  wilfully  and  maliciously  neglecthig  or 
refusing  to  insert  the  name  of  a  qualified  voter  on  the  check  list,  notwithstanding 
their  misconduct  maybe  a  punishable  offense  under  the  law  but  members  of  a 
board  of  registration  are  not  personally  liable  for  honest  mistakes  and  errors  of 
judgment  in  deciding  upon  the  qualifications  of  voters  and  they  are  not  liable 
for  the  decisions  of  matters  expressly  placed  within  their  discretion.*"^ 

F.  Registration  Proceedings  —  l.  Inquiry  as  to  Qualifications  of  Voters. 
Registrars  are  usually  required  to  ask  one  applying  for  i-egistration  certain  ques- 
tions touching  his  qualifications  as  a  voter,^'^  and  if  the  registrars  are  not  satisfied 
that  the  applicant  is  a  qualified  voter  they  may  require  further  proof  of  his  quali- 
fications.*"^    But  it  seems  that  an  applicant  should  not  be  asked  if  he  has  been 


60.  Under  Md.  Acts  (1882),  c.  22,  officers 
for  registration  of  electors  are  entitled  to 
compensation  at  a  rate  per  diem  not  only  for 
the  time  occupied  in  registering  names  but 
for  the  time,  not  exceeding  five  days,  occupied 
by  the  making  and  publishing  of  the  hand- 
bill list  of  voters.  Ryninger  r.  Keating,  60 
Md.  334.  Under  Mo.  Acts  (1868),  p.  138, 
§§  27,  29,  the  allowance  of  three  dollars  per 
diem  is  paid  to  the  registration  officers  as 
compensation.  This  allowance  is  not  designed 
to  cover  expenses.  State  v.  Callaway  County 
Treasurer,  43  Mo.  228.  In  Alberts  v.  Tor- 
rent, 98  Mich.  512,  57  N.  W.  569,  it  was  held 
that  a  provision  of  the  charter  of  the  city  of 
jNIuskegon,  which  limits  the  compensation  of 
aldermen  for  services,  either  as  councilmen, 
aldermen,  or  otherwise,  to  a  yearly  salary  of 
one  hundred  dollars,  prevents  their  receiving 
extra  compensation  while  acting  ex  officio  as 
members  of  the  boards  of  registration  or  as 
inspectors  of  election.  In  Ridgway  r.  Haver- 
hill, 152  Mass.  530,  25  N.  E.  968,  it  was  held 
that  a  clerk  of  a  city  voting  precinct,  re- 
quired by  statute  to  attend  the  meeting  of 
such  clerks  within  a  representative  district 
on  the  tenth  day  following  the  election,  and 
to  make  a  record  of  the  returns  of  votes,  is 
entitled,  under  the  vote  of  the  city  council 
fixing  the  compensation  of  such  clerks  at  a 
certain  sum  per  day  for  actual  services,  to 
one  day's  pay  for  attending  the  meeting  but 
not  to  another  day's  pay  for  making  the 
record. 

61.  Darby  v,  Wilmington,  76  N.  C.  133. 

62.  Kinneen  v.  Wells,  144  Mass.  497,  11 
N.  E.  916,  59  Am.  Rep.  105;  Bacon  v.  Bench- 
ley,  2  Cush.  (Mass.)  100;  Murphy  v.  Ramsey, 
114  U.  S.  15,  5  S.  Ct.  747,  29  L.  ed.  47. 

Where  the  name  of  a  voter  was  on  the 
register  of  voters  as  required  by  law,  and  he 
appeared  before  the  selectmen  and  gave  satis- 
factory evidence  of  his  qualifications  as  a 
voter,  and  the  selectmen  then  erased  his 
[20] 


name  from  the  register,  thereby  depriving 
him  of  his  right  to  vote  at  the  next  election, 
it  was  held  that  the  erasure  of  the  name  was 
an  injury  to  the  voter  for  which,  if  wrongful, 
the  selectmen  were  liable,  even  if  the  erasure 
was  not  wilfully  made.  Lamed  v.  Wheeler, 
140  Mass.  390,  5  N.  E.  290,  54  Am.  Rep.  483. 

63.  Bacon  v.  Benchley,  2  Cush.  (Mass.) 
100'. 

64.  Hanlon  v.  Patridge,  69  N.  H.  88,  44 
Atl.  807. 

65.  Perry  v.  Reynolds,  53  Conn.  527,  3  Atl. 
555;  Keenan  v.  Cook,  12  R.  I.  52;  Fansler  v. 
Parsons,  6  W.  Va.  486,  20  Am.  Rep.  431. 

66.  Ala.  Const.  (1901)  art.  8,  §  186,  pro- 
vides for  the  creation  of  a  board  of  regis- 
trars and  defines  its  powers  and  duties,  de- 
claring that  the  board  shall  register  ail 
persons  applying  who  possess  the  prescribed 
qualifications.  Plaintiff  sued  a  board  of  reg- 
istration for  damages  for  a  refusal  to  register 
him,  alleging  that  this  section  and  others 
prescribing  the  qualifications  of  electors  were 
repugnant  to  the  fourteenth  and  fifteenth 
amendments  of  the  federal  constitution.  It 
was  held  that  the  complaint  was  demurrable, 
as,  if  the  provisions  of  the  state  constitution 
are  void,  then  the  board  was  without  au- 
thority to  register  plaintiff  and  its  refusal 
could  not  render  it  liable  for  damages;  while 
if  they  were  valid  section  186  conferred  ju- 
dicial discretion  on  the  board  for  the  exer- 
cise of  which  its  members  were  not  liable  in 
damages.  Giles  v.  Teasley,  136  Ala.  164,  33 
So.  819. 

67.  Such  as  his  name,  age,  residence,  place 
of  birth,  how  long  he  has  resided  in  the  state, 
county  and  district  where  he  was  last  regis- 
tered, if  at  all,  and  the  like,  and  to  these 
questions  an  applicant  must  respond,  other- 
wise he  is  not  entitled  to  registration.  In 
re  Reid,  119  N.  C.  641,  26  S.  E.  337. 

68.  In  re  Election,  etc..  Acts,  2  Brewst. 
(Pa.)  138;  In  re  Election  Law,  9  Phila.  (Pa.) 
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convicted  of  an  infamous  crime,  for  this  is  a  cause  for  challenge  which  registrars 
are  not  authorized  to  try.^^ 

2.  Compelling  Registration.  Whether  or  not  mandamus  will  lie  to  compel 
registration  officers  to  place  the  names  of  qualified  voters  upon  the  voting  list  is  a 
question  about  which  there  has  been  some  difference  of  opinion.  In  some  cases 
the  writ  has  been  awarded  where  it  was  clear  that  the  petitioners  were  duly  qual- 
ified electors  and  had  made  proper  application  to  be  registered ; '''^  but  on  the 
other  hand  it  has  been  held  that  the  duties  of  these  officers,  although  not  judicial 
in  the  strict  sense  of  the  word,  are  not  merely  ministerial,  and  that  mandamus 
will  not  lie  to  control  them  in  the  exercise  of  their  judgment  and  discretion  in 
regard  to  the  registration  of  voters^^  If  the  ground  of  the  applicant's  relief 
involves  a  denial  of  the  legal  existence  of  the  board  of  registration  his  petition 
will  be  bad  on  demurrerJ^ 

3.  Correction  of  Voting  List.  Various  provisions  are  made  for  the  correction 
of  voting  lists ;  in  some  jurisdictions  boards  of  canvassers  sit  for  that  purpose 

in  others  aggrieved  electors  who  have  wrongfully  been  denied  registration  may 
apply  directly  to  the  courts  to  have  their  names  placed  on  the  voting  list,"^^  or 
they  may  appeal  to  the  court  from  a  decision  of  the  election  officersJ^  So  also 
the  names  of  those  who  are  manifestly  not  qualified  voters  may  be  stricken  from 


497;  In  re  Canvassers,  8  Phila.  (Pa.)  622; 
In  re  Registry  Law,  8  Phila.  (Pa.)  352; 
Anonymous,  29  Leg.  Int.  (Pa.)  317. 

Examination  of  applicant  under  oath. — Peo- 
ple V.  Detroit,  17  Mich.  427  ;  People  v.  Rankin, 
15  Mich.  156. 

Presumption  as  to  due  administration  of 
oath.— State  v.  Nicholson,  102  N.  C.  465,  9 
S.  E.  545,  11  Am.  St.  Rep.  767. 

Failure  to  administer  oath. —  Quinn  v.  Lat- 
timore,  120  N.  C.  426,  26  S.  E.  638,  58  Am. 
St.  Rep.  797. 

Sufficiency  of  response. —  A  response  to  the 
inquiry  as  to  the  place  of  birth  and  residence 
of  the  voter,  giving  the  name  of  the  county, 
is  sufficient  compliance  with  the  statute  in 
that  respect,  but  a  response  giving,  only  the 
name  of  the  state  is  too  indefinite;  and  a 
registration  thereon  is  invalid.  Harris  v. 
Scarborough,  110  N.  C.  232,  14  S.  E.  737. 

Personal  knowledge  of  registrar. —  It  has 
been  held  that  the  registration  officer  should 
reject  an  applicant  for  registration  if  he  is 
aware  that  the  applicant  has  falsely  stated 
his  place  of  residence.  U.  S.  v.  Egan,  30 
Fed.  495. 

69.  In  re  Reid,  119  N.  C.  641,  26  S.  E.  337. 
See  supra,  IV,  I. 

70.  Mandamus  generally  see  Mandamus. 

71.  Davies  v.  McKeeby,  5  Nev.  369.  The 
court  will  not  order  names  to  be  put  on  the 
registry  lists  unless  it  is  alleged  that  they 
were  omitted  by  the  wilful  neglect  of  the 
assessors  to  perform  their  duties.  In  re 
Registry  List,  16  Phila.  (Pa.)  481.  The  court 
has  no  power  to  compel  the  assessor  to  add 
names  to  the  assessor's  list  sixty-one  days 
prior  to  an  election,  the  law  providing  only 
for  the  completion  of  the  lists  sixty  days  be- 
fore election.  In  re  Derr,  1  Wkly.  Notes  Cas. 
(Pa.)  113. 

Petition  premature. —  Where  the  time  is 
fixed  by  statute  for  the  hearing  of  applica- 
tions, to  the  board  of  judges  of  election,  to 
add  to  or  to  omit  from  the  list  of  voters  the 
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names  of  particular  persons,  a  petition  to 
the  court  for  a  writ  of  mandamus  to  compel 
the  board  to  register  the  petitioner's  name 
should  be  dismissed  as  premature,  when  the 
board  has  not  yet  held  its  session  for  hear- 
ing such  applications.  U.  S.  v.  Bowen,  6 
D.  C.  196. 

72.  Freeman  v.  New  Haven,  34  Conn.  406. 

73.  Giles  v.  Teasley,  136  Ala.  164,  33  So. 
820.  I 

Court  will  not  compel  registration  under  a 
void  law.— Giles  v.  Harris,  189  U.  S.  475,  23 
S.  Ct.  639,  47  L.  ed.  909. 

74.  Patterson  v.  Barlow,  60  Pa.  St.  54; 
In  re  Election,  etc.,  Acts,  2  Brewst.  (Pa.) 
138;  Com.  v.  Copeland,  2  Leg.  Gaz.  (Pa.)  46; 
Keenan  v.  Cook,  12  R.  I.  52. 

Correction  on  election  day. — Waite  v.  Wood- 
ward, 10  Cush.  (Mass.)  143. 

Registration  on  election  day. —  Beyer  r. 
Teague,  106  N.  C.  576,  11  S.  E.  665,  19  Am. 
St.  Rep.  547. 

75.  Rellihan  v.  Titlow,  74  Md.  77,  21  Atl. 
694;  Baltimore  v.  Fledderman,  67  Md.  161, 
8  Atl.  758. 

76.  Davis  v.  O'Berry,  93  Md.  708,  50  Atl. 
273;  Cox  v.  Bryan,  81  Md.  287,  31  Atl.  447, 
852;  Ticer  v.  Thomas,  74  Md.  342,  22  Atl. 
402;  Plummer  v.  Wilson,  73  Md.  472,  21 
Atl.  322;  Shaeffer  v.  Gilbert,  73  Md.  66,  20 
Atl.  434;  Baltimore  v.  Fledderman,  67  Md. 
161,  8  Atl.  758;  People  v.  York,  34  Misc. 
(N.  Y.)  120,  68  N.  Y.  Suppl.  741;  Matter  of 
Hart,  25  Misc.  (N.  Y.)  93,  53  N.  Y.  Suppl. 
1071;  Matter  of  Ward,  20  N.  Y.  Suppl.  606, 
29  Abb.  N.  Cas.  (N.  Y.)  187. 

Time  to  take  appeal. — Cox  v.  Bryan,  81  Md. 
287,  31  Atl.  447,  852. 

Premature  appeal. —  Ticer  v.  Thomas,  74 
Md.  342,  22  Atl.  402. 

Time  for  appeal  and  bill  of  exceptions. — 
Ritter  r.  Etchison,  86  Md.  206,  37  Atl.  795; 
Miller  r.  Murray,  71  Md.  61,  17  Atl.  939; 
Baltimore  Bldg.  Assoc.  No.  2  v.  Grant,  41 
Md.  560.  ' 
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the  list  by  the  proper  authority.'^  By  statutory  autliority  names  may  be  strickei 
from  the  registry  by  a  judge  at  chambers  if  it  conclusively  appears  that  the  per- 
sons are  not  qualified  voters,  and  cannot  become  such  before  election  day ;  ''^  but 
this  should  not  be  done  in  a  case  of  doubt  and  uncertainty.''^ 

4.  Inspection  of  Lists.  The  lists  of  registered  voters  are  public  records  and 
are  open  to  reasonable  inspection  by  the  public,^  and  the  right  of  inspection 
includes  the  right  to  make  copies  of  the  record  which  may  be  enforced  by  man- 
damus if  it  be  wrongfully  denied.^^ 

G.  Conclusiveness  of  Voting*  Lists.  Inasmuch  as  one  of  the  beneficial 
results  sought  to  be  attained  by  registration  laws  is  that  electors  may  by  an 
inspection  of  the  register  be  informed  in  advance  of  election  as  to  the  persons  who 
claim  a  right  to  vote,  and  be  prepared  to  exercise  the  right  to  challenge,  the  gen- 
eral rule  is  that  the  appearance  of  a  person's  name  on  the  registry  is  ^j^im^jj^/<2c«'^ 
but  not  conclusive  evidence  of  his  right  to  vote;^^  and  the  qualifications  of  voters 
may  be  inquired  into  in  a  contest  by  the  tribunal  having  jurisdiction  of  such  con- 
test;^ but  where  ample  provision  is  made  for  the  exercise  of  the  right  of  chal- 
lenge and  the  correction  of  the  voting  list  before  election  day,  there  is  no  reason 
why  the  perfected  register  used  at  the  polls  should  not  be  conclusive.^ 

H.  Irreg'ularities  and  Defects  as  Affecting-  Rig-ht  to  Vote.  Statutes  pre- 
scribing the  mode  of  proceeding  of  public  officers  are  regarded  as  directory  unless 
there  is  something  in  the  statute  which  shows  a  different  intent.    Hence  as  a  gen- 


77.  Humphrey  v.  Kingman,  5  Mete.  (Mass.) 
162. 

78.  In  re  Garvey,  147  N.  Y.  117,  41  N.  E. 
439;  In  re  Goodman,  146  N.  Y.  284,  40  N.  E. 
769;  Bressler's  Petition,  6  Pa.  Dist.  65<). 

Service  of  order. —  An  order  to  show  cause 
why  the  name  of  a  person  should  not  be 
scricken  from  a  registry  list  need  not  be 
served  upon  any  one  except  such  person,  al- 
though the  order  provides  for  service  upon 
others.  Matter  of  Griffiths,  16  Misc.  (N.  Y.) 
128,  38  N.  Y.  Suppl.  953. 

79.  If  there  is  a  dispute  about  the  facts 
or  ground  for  differing  inferences  the  judge 
should  not  interfere  but  should  leave  the 
voter  to  swear  in  his  vote  at  his  peril,  taking 
upon  himself  the  risk  of  his  persistence.  In 
re  Goodman,  146  N.  Y.  284,  40  N.  E.  769; 
Matter  of  Hamilton,  80  Hun  (N.  Y.)  511,  30 
N.  Y.  Suppl.  499. 

Mandamus  to  compel  registrars  to  strike 
names  from  lists. —  Arrison  v.  Cook,  6  D.  C. 
335. 

Power  to  strike  names  from  list  upon  sum- 
mary application. —  Neither  the  board  of  reg- 
istry nor  a  judge  upon  summary  application 
has  judicial  power  to  determine  a  contested 
question  of  fact  as  to  the  residence  of  a  voter 
within  the  election  district,  and  to  strike  the 
name  of  such  voter  from  the  registry  list, 
where  he  has  complied  with  all  the  statutory 
qualifications  entitling  him  to  register.  Mat- 
ter of  Ward,  20  N.  Y.  Suppl.  606,  29  Abb. 
N.  Cas.  (N.  Y.)  188. 

80.  State  i\  Williams,  96  Mo.  13,  8  S.  W. 
771:  State  v.  Hoblitzelle,  85  Mo.  620;  In  re 
Depriest,  43  Fed.  911. 

81.  State  r.  Williams,  96  Mo.  13,  8  S.  W. 
771;  State  v.  Hoblitzelle,  85  Mo.  620;  People 
r.  General  Committee,  25  N.  Y.  App.  Div. 
339,  49  N.  Y.  Suppl.  723;  Keller  Stone,  96 
Va.  667,  32  S.  E.  454. 


Inspection  of  books  —  Mandamus. —  Al- 
though the  registrar  be  allowed  no  compen- 
sation for  time  lost  in  so  doing,  yet  man- 
damus will  lie  to  compel  him  to  allow  any 
citizen  to  inspect  or  take  copies  of  the  regis- 
tration books,  as  they  are  of  a  public  nature, 
and  every  citizen  has  an  interest  in  them. 
The  law  providing  that  those  books  be  open 
at  times  to  public  inspection  was  intended  as 
a  safeguard  against  fraud  and  must  be  liber- 
ally construed.  Clay  v.  Ballard,  87  Va.  787, 
13  S.  E.  262. 

82.  California. —  Preston  v.  Culbertson,  58 
Cal.  198. 

District  of  Columbia. —  Alden  v.  Hinton,  G 
D.  C.  217. 

/c?a/io.— Wilson  v.  Bartlett,  7  Ida.  271,  62 
Pac.  416. 

Massachusetts. —  Harris  v.  Whitcomb,  4 
Gray  433;  Com.  v.  Wallace,  Thach.  Cr.  Cas, 
592;  Com.  v.  Algar,  Thach.  Cr.  Cas.  412. 

Michigan. —  Harbaugh  v.  Cicott,  33  Micho 
241. 

Texas. —  Austin  v.  Gulf,  etc.,  K.  Co.,  45 
Tex.  234. 

Vermont. —  While  the  vote  of  a  person 
whose  name  is  on  the  check  list  and  who  is  a 
resident  cannot  lawfully  be  rejected,  yet  the 
list  is  not  conclusive  that  he  is  a  legal  voter. 
State  V.  O'Hearn,  58  Vt.  718,  6  Atl.  606. 

United  States. —  U.  S.  v.  McCormick,  26 
Fed.  Cas.  No.  15,660a,  2  Hayw.  &  H.  156. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  109 
et  seq. 

Registration  adds  no  qualification  to  voters 

but  merely  serves  to  identify  them  as  persons 
qualified  to  vote.  Madison  v.  Wade,  88  Ga« 
699,  16  S.  E.  21. 

83.  Auld  r.  Walton,  12  La.  Ann.  129. 

84.  Hyde  v.  Brush,  34  Conn.  454.  The 
registration  of  an  elector  who  is  qualified  t© 
vote  must  be  accepted  as  the  act  of  a  public 
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eral  rule  a  statute  prescribing  the  powers  and  duties  of  registration  officers  should 
not  be  so  construed  as  to  make  the  right  to  vote  by  registered  voters  depend  upon 
a  strict  observance  by  tlie  registrars  of  all  the  minute  directions  of  the  statute  in 
preparing  the  voting  list,  and  thus  render  the  constitutional  right  of  suffrage  liable 
to  be  defeated,  without  the  fault  of  the  elector,  by  the  fraud,  caprice,  ignorance, 
or  negligence  of  tlie  registrars  ;  for  if  an  exact  compliance  by  these  officers  with 
all  statutory  directions  should  be  deemed  essential  to  the  riglit  of  an  elector  to 
vote,  elections  would  often  fail,  and  electors  would  be  deprived  without  their 
fault  of  an  opportunity  to  vote.*^^  A  constitutional  or  statutory  provision  that  no 
one  shall  be  entitled  to  register  without  tirst  taking  an  oath  to  support  the  consti- 
tution of  the  state  and  that  of  the  United  States  is  directed  to  the  registrars  and 
to  them  alone  ;  and  if  they  through  inadvertence  register  a  qualified  voter  wdio  is 
entitled  to  register  and  vote,  without  administering  the  prescribed  oath  to  him,  he 
cannot  be  de^Drived  of  his  right  to  vote  through  this  negligence  of  the  officers.^^ 
But  it  has  been  held  that  a  statute  providing  tliat  no  registration  of  voters  should 
be  valid,  unless  it  specified  as  nearly  as  miglit  be  the  age,  occupation,  residence, 
and  the  like  of  the  elector,  was  mandatory  in  its  term,  and  that  any  one  who 
sought  to  vote  without  complying  therewith  must  show  that  he  offered  to  do  all 
that  was  required  of  him,  and  was  prevented  by  the  fraud  of  the  registration 
officers.^^ 

1.  Rig-ht  to  Vote  of  Persons  Not  Registered.  Where  a  state  constitution 
or  a  positive  statute  not  in  conflict  therewith  makes  registration  a  specified  time 
before  election  day  an  imperative  prerequisite  to  the  right  to  vote,  those  who  are  not 
BO  registered  cannot  vote,  whatever  may  be  their  other  qualifications  ;     but  unless 


officer,  and  entitles  the  elector  to  cast  his 
vote.  State  v.  Nicholson,  102  N.  C.  465,  9 
S.  E.  545,  11  Am.  St.  Rep.  767. 

85.  Louisiana. —  Tullos  r.  Lane,  45  La. 
Ann.  333,  12  So.  508. 

Maryland.— J)si\is  r.  O'Berry.  93  Md.  708, 

50  Atl.  273. 

Nevada. —  Stinson  v.  Sweeney.  17  Nev.  309, 
30  Pae.  997. 

New  York. —  People  r.  Wilson.  62  N.  Y. 
186;  People  v.  Bidelman,  69  Hun  596,  23 
N.  Y.  Suppl.  954. 

Pennsylvania. —  In  re  Wheelock,  82  Pa.  St. 
297. 

Wisconsin. —  State  v.  Baker,  38  Wis.  71. 

United  States. —  Curtin  v.  Yocum,  1  Ellsw. 
Cas.  Cont.  El.  416;  Campbell  v.  Weaver, 
Mobl.  Cas.  Cont.  El.  455. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  110. 

Place  of  registration. —  Newson  v.  Earn- 
heart,  86  N.  C.  391. 

Registration  book  closed  too  soon. — State  v. 
Nicholson,  102  N.  C.  465,  9  S.  E.  545,  II 
Am.  St.  Rep.  767. 

Change  of  result. —  An  irregularity  in  the 
registration  of  voters  will  not  invalidate  the 
latter  unless  it  is  shown  that  it  would  have 
changed  the  result.    Barnes  i'.  Pike  County, 

51  Miss.  305. 

Wrong  spelling  of  name. —  In  re  Contested 
Elections,  2  Brewst.  (Pa.)  1.  See  also  In  re 
Brant,  13  York  Leg.  Rec.  (Pa.)  145;  Mat- 
ter of  Griffiths,  1  Kulp  (Pa.)  157. 

Registration  by  unauthorized  person. —  Tul- 
los V.  Lane,  45  La.  Ann.  333,  12  So.  508; 
State  r.  Sadler,  25  Nev.  131,  58  Pac.  284,  59 
Pae.  546,  63  Pac.  128,  83  Am.  St.  Rep.  573. 
See  also  State  v.  Weed,  60  Conn.  18,  22  Atl. 
443. 
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Failure  to  post  list. — Soper  v.  Siblev  County, 
46  Minn.  274,  48  N.  W.  1112;  Edson  f.  Child, 
18  Minn.  64;  Taylor  v.  Taylor,  10  Minn.  107. 

86.  Quinn  v.  Lattimore,  120  N.  C.  426,  26 
S.  E.  638,  58  Am.  St.  Rep.  797 ;  Southerland 
V.  Goldsboro,  96  N.  C.  49,  1  S.  E.  760. 

Where  a  registrar  receives  a  certificate  of 
removal  outside  of  the  township  for  which 
he  is  acting,  administers  the  proper  oath  to 
the  voter,  and  enters  his  name  on  the  regis- 
tration book  after  his  return  home,  although 
he  did  not  have  the  book  with  him,  such 
registration  is  valid.  People  v.  Teague,  106 
N.  C.  576,  11  S,  E.  665,  19  Am.  St.  Rep.  547. 

87.  State  v.  Scarborough,  110  N.  C.  232, 
14  S.  E.  737. 

88.  Calif ornia.— FsilltTiGk  v.  Sullivan,  119 
Cal.  613,  51  Pac.  947. 

Illinois.— Feoiple  v.  Hoffman,  116  111.  587, 
5  N.  E.  596,.  8  N.  E.  788,  56  Am.  Rep.  793. 

Kansas. —  State  v.  Butts,  31  Kan.  537,  2 
Pac.  618. 

Massachusetts. —  Capen'r.  Foster,  12  Pick. 
485,  23  Am.  Dec.  632. 

Michigan. —  Atty.-Gen.  v.  McQuade,  94 
Mich.  439,  53  N.  W.  944. 

Pennsylvania. —  Patterson  v.  Barlow.  60 
Pa.  St.  54. 

Rhode  Island. —  Opinion  of  Justices.  22 
R.  I.  651,  47  Atl.  547;  In  re  Polling  Lists, 
13  R.  I.  729. 

South  Carolina. —  Mew  v.  Charleston,  etc., 
R.  Co.,  55  S.  C.  90,  32  S.  E.  828. 

Washington. —  State  v.  Peter,  21  Wash. 
243,  57  Pac.  814. 

United  States. —  McLean  v.  Broadhead, 
Rowell  Cas.  Cont.  El.  412. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  113. 
See  also  Constitutional  Law,  8  Cyc.  695. 
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the  constitution  or  a  valid  statute  makes  prior  registration  imperative,  if  an  indi- 
vidual voter  offers  to  comply  with  the  regulations  in  reference  to  registration, 
and  is  prevented  from  such  compliance  by  the  wrongful  act  of  tlie  registrars,  his 
vote  should  unquestionably  be  counted,  provided  he  is  a  qualified  elector,  and 
appears  on  election  day  and  offers  to  vote.^'^  In  some  jurisdictions  it  is  provided 
by  statute  tliat  non-registered  electors  may  vote  upon  the  presentation  of  evidence 
of  their  qualifications  on  election  day.^^ 

VI.- ELECTION  DISTRICTS  91  OR  PRECINCTS. 

As  a  general  rule  the  governing  boards  of  counties  or  towns  and  the  corre- 
sponding bodies  in  cities  are  authorized  either  by  the  constitution  or  by  statute 
to  apportion  territory  under  their  jurisdiction  into  separate  election  districts,  and 
it  is  usually  provided  that  these  districts  shall  be  compact  in  form  and  consist  of 
contiguous  territory,  shall  be  wholly  within  the  county,  town,  or  w^ard  of  a  city, 
and  shall  contain  not  more  than  a  designated  number  of  voters.'-^^    If  the  statute 


An  offer  to  register  will  not  dispense  with 
the  necessity  therefor,  although  the  hindrance 
arose  from  the  wrongful  act  of  the  registering 
officers.  Esker  v.  McCoy,  5  Ohio  Dec.  (Re- 
print) 573,  6  Am.  L.  Rec.  694. 

89.  State  v.  Scarborough,  110  N.  C.  232, 
14  S.  E.  737. 

Congress  provided  for  this  emergency  in  na- 
tional elections  by  the  act  of  May  31,  1870. 
16  U.  S.  St.  at  L.  140;  U.  S.  Rev.  St.  (  1878) 
§  2007,  now  repealed. 

90.  Farren  v.  Buffalo  County,  5  Dak.  36,  37 
N.  W.  756;  Matter  of  Griffiths,  1  Kulp  (Pa.) 
157;  Matter  of  Duffy,  4  Brewst.  (Pa.)  531; 
Com.  r.  Cornelius,  8  Wkly.  Notes  Cas.  (Pa.) 
215;  In  re  School  Director,  18  Phila.  (Pa.) 
458;  Matter  of  Barber,  10  Phila.  (Pa.)  579 
[affirmed  in  7  Leg.  Gaz.  126,  32  Leg.  Int. 
229];  Daly  r.  Petroff,  10  Phila.  (Pa.)  389; 
Marks  v.  Park,  7  Leg.  Gaz.  (Pa.)  70;  Glazier 
V.  Merringer,  12  Lane.  Bar  (Pa.)  61;  In  re 
Beamish's  Contest,  7  L.  T.  N.  S.  (Pa.)  17; 
State  V.  Hilmantel,  21  Wis.  566. 

Evidence  of  qualifications  cannot  be  re- 
ceived on  contest.  In  re  McDonough,  105  Pa. 
St.  488;  In  re  Flynn,  5  Pa.  Dist.  168;  In  re 
Wilkes  Barre  Tp.,  4  Kulp  (Pa.)  196;  In  re 
School  Director,  18  Phila.  (Pa.)  458;  Glazier 
V.  Merringer,  12  Lane.  Bar  (Pa.)  61;  Ex  p. 
Wallace,  3  L.  T.  N.  S.  (Pa.)  69. 

Corroborating  evidence. —  In  Pennsylvania 
the  testimony  of  at  least  one  competent  dis- 
interested witness  is  required  in  addition  to 
the  affidavit  of  the  elector.  Kneass'  Case,  2 
Pars.  Eq.  Cas.  (Pa.)  553;  In  re  Contested 
Elections,  2  Brewst.  (Pa.)  1. 

Voucher  by  election  officer. —  Or  the  elector 
may  be  vouched  for  by  an  election  officer  who 
makes  his  statement  under  oath.  In  re  Con- 
tested Elections,  2  Brewst.  (Pa.)  1;  Shep- 
pard  V.  Gibbons,  8  Phila.  (Pa.)  469. 

Presumption  where  no  challenge  was  made. 
—  Where  a  person  votes  at  an  election  with- 
out having  registered  and  without  any  proof 
of  right,  if  it  does  not  appear  that  he  was 
challenged  or  that  any  objection  was  made 
to  his  vote,  the  presumption  is  that  he  was 
a  legal  voter  and  was  known  to  be  such  by 
the  judges  of.  election.    Kuykendall  v.  Bar- 


ker, 89  111.  126;  Clark  v.  Robinson,  88  111. 
498;  Dale  r.  Irwin,  78  111.  170. 

91.  ''Election  district"  defined  see  In  re 
Newark,  54  N.  J.  L.  82,  84,  23  Atl.  421; 
Chase  v.  Miller,  41  Pa.  St.  403,  419;  McDan- 
iel's  Case,  3  Pa.  L.  J.  310,  312,  2  Pa.  L.  J. 
Rep.  82,  Brightly  Lead.  Cas.  El.  238. 

92.  A  failure  to  make  this  apportionment 
and  appoint  boards  of  registration  as  the 
statute  requires  will  render  any  attempted 
election  void.    People  r.  Laine,  33  Cal.  55. 

93.  California. —  People  v.  Laine,  33  CaL 
55. 

//?i/?ois.— Williams  r.  Potter,  114  111.  628, 
3  N.  E.  729. 

Indiana. —  Duncan  v.  Shenk,  109  Ind.  26, 
9  N.  E.  690. 

Kansas, —  Hayes  r.  Rogers,  24  Kan.  143. 

Mississippi. —  Perkins  v.  Carraway,  59 
Miss.  222. 

Nebraska. —  State  v.  Emery,  20  Nebr.  301, 
30  N.  W.  57. 

Neio  York. —  People  v.  Richmond,  5  Misc. 
26,  25  N.  Y.  Suppl.  144. 

Pennsylvania. —  Kelly  v.  Board  of  Alder- 
men, 29  Leg.  Int.  254. 

Tecoas.—  BeW  v.  Faulkner,  84  Tex.  187,  19 
S.  W.  480;  Davis  v.  State,  75  Tex.  420,  12 
S.  W.  957;  Ex  p.  White,  33  Tex.  Cr.  594, 
28  S.  W.  542. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  40 
et  seq. 

In  territory  allotted  to  Indians  and  persons 
of  Indian  descent. —  In  State  v.  Denoyer,  6 
N.  D.  586,  72  N.  W.  1014,  it  was  held  that 
where  territory  in  the  county  of  Benson  and 
also  in  the  Devil's  Lake  reservation  had  been 
allotted  to  certain  Indians  and  persons  of 
Indian  descent,  in  severalty,  who  were  living 
upon  their  respective  allotments  and  farm- 
ing the  same,  it  was  the  dut}^  of  the  commis- 
sioners of  Benson  county  to  establish  a  voting 
precinct  for  such  territory. 

Indian  reservation. —  Hankey  v.  Bowman. 
82  Minn.  328,  84  N.  W.  1002. 

Two  counties. —  Brattland  r.  Calkins,  07 
Minn.  119,  69  N.  W.  699. 

Change  of  boundaries  in  election  districts. 
—  Union  County  v.  Short,  77  111.  App.  448. 
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so  provides  the  question  of  the  division  of  election  districts  maj  be  submitted  to 
a  vote  of  the  electors  of  the  district  proposed  to  be  divided,  and  their  decision 
will  be  final  or  the  power  to  rearrange  election  districts  may  be  conferred  upon 
the  courts  of  record  in  whose  jurisdictions  the  territory  to  be  redistricted  lies.®^ 
Where  under  the  general  law  each  township  constitutes  one  election  district,  the 
©ounty  officers  have  no  power  to  partition  it  into  two  or  more  districts,^^  and  the 
mere  creation  of  village  organizations  within  townships  for  the  purpose  of  local 
government  cannot  be  deemed  to  make  them  separate  election  districts  for  other 
than  village  elections.^^  Where  a  city  is  partitioned  into  wards,  each  of  which 
constitutes  a  separate  election  district,  an  election  held  at  a  single  polling-place  in 
such  city  is  without  authority  of  law.^^  Election  districts,  whether  composed,  as 
at  different  periods  and  in  different  states  they  have  been,  of  counties,  cities, 
townships,  boroughs,  wards  of  cities,  or  of  precincts,  always  denote  subdivisions 
of  the  territory  of  a  state  marked  out  by  known  boundaries  prearranged  and 
declared  by  public  authority,  and  within  which  the  citizens  residing  therein  must 
as  a  rule  vote.^^ 

VII.  ELECTION  Officers.! 

A.  Qualifications.  Supervisors  and  inspectors  of  elections  must  of  course 
possess  the  statutory  qualifications,  the  first  of  which  as  a  rule  is  that  they  must 
be  qualified  voters  in  the  election  districts  wherein  their  duties  are  to  be  performed.^ 


Insufficient  accommodations. —  Where  the 
(Evidence  shows  that  from  failure  of  the  offi- 
cers of  the  town  to  properly  redistrict  it, 
so  that  at  a  statutory  local  option  election 
the  polls  were  so  crowded  that  it  was  impos- 
sibie  for  the  officers  of  a  certain  district  to 
feceive  all  the  votes,  and  that  two  hundred 
and  fifty  voters  were  standing  in  a  line 
formed  when  the  polls  were  closed,  the  statu- 
tory local  option  questions  must  be  resub- 
mitted. Matter  of  Griffin,  35  Misc.  (N.  Y.) 
532,  71  N.  Y.  Suppl.  1127. 

94.  Kugler's  Appeal,  55  Pa.  St.  123. 

95.  Crutcher  v.  Shelby  R.  Dist.,  3  Ky.  L. 
Rep.  533;  In  re  Boggs  Tp.,  112  Pa.  St.  145, 
5  Atl.  224;  In  re  Norristown,  3  Pa.  Co.  Ct. 
475;  In  re  North  Chester  Election  Dist.,  3  Pa. 
Co.  Ct.  247 ;  In  re  North  Chester  Borough,  4 
Lane.  L.  Rev.  117;  In  re  Scranton  Election 
Dist.,  1  Lack.  Leg.  Rec.  (Pa.)  495. 

Court  of  quarter  sessions. —  The  constitu- 
tion of  Pennsylvania  provides  that  townships 
and  wards  of  cities  or  boroughs  shall  form 
or  be  divided  into  election  districts  of  com- 
pact or  contiguous  territories  in  such  man- 
ner as  the  court  of  quarter  sessions  of  the 
©ity  or  county  in  which  the  same  are  located 
may  direct;  and  it  has  been  held  that  this 
repeals  all  prior  statutes  providing  for  the 
apportionment  of  election  districts.  In  re 
Dist.-Atty.,  11  Phila.  (Pa.)  645.  See  also 
In  re  Huntington  Tp.,  3  Kulp  (Pa.)  367. 
Inasmuch  as  the  power  to  divide  townships 
into  election  districts  is  vested  in  the  court 
©f  quarter  sessions  by  the  constitution  of 
Pennsylvania,  it  was  held  that  the  act  of 
May  18,  1876,  was  in  conflict  with  the  con- 
stitution in  commanding  the  court  to  con- 
firm the  report  of  the  commissioners  ap- 
pointed under  said  act  unless  exceptions 
thereto  were  filed  within  a  given  time.  In  re 
Bern  Tp.,  115  Pa.  St.  615,  9  Atl.  62. 

Power  to  rearrange  election  districts. —  The 
court  has  power  to  rearrange  the  election 
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districts  of  a  township  when  the  circum- 
stances require  it  without  an  election,  al- 
though it  had  previously  made  different  di- 
visions. In  re  Boggs  Tp.,  43  Leg.  Int.  (Pa.) 
340. 

Confirmation  of  reports  of  viewers. —  The 

court  of  quarter  sessions  has  jurisdiction  to 
confirm  the  report  of  viewers  arranging  the 
election  districts  of  a  township,  when  such 
is  not  an  annexation  of  one  district  to  an- 
other, which  requires  an  election,  under  the 
Pennsylvania  act  of  1876.  In  re  Boggs  Tp., 
43  Leg.  Int.  (Pa.)  340. 

A  petition  for  the  division  of  an  election 
district  need  not  contain  an  affidavit  that  at 
least  twenty  signatures  to  the  petition  were 
of  qualified  electors,  but  the  court  of  quarter 
sessions  must  be  satisfied  of  that  fact.  In  re 
La  Porte  Tp.  Polling  Place,  19  Pa.  Co.  Ct. 
497. 

96.  Williams  f.  Potter,  114  111.  628,  3  N.  E. 
729. 

97.  Stemper  v.  Higgins,  38  Minn.  222,  37 
N.  W.  95;  State  v.  Spaude,  37  Minn.  322,  34 
N.  W.  164. 

98.  Bean  v.  Barton  County  Ct.,  33  Mo. 
App.  635. 

99.  State  v.  Fitzgerald,  37  Minn.  26,  32 
N.  W.  788;  Chase  v.  Miller,  41  Pa.  St.  403; 
McDaniels'  Case,  2  Pa.  L.  J.  Rep.  82,  3  Pa. 
L.  J.  310,  Brightly  Lead.  Cas.  El.  238. 

1.  "Election  officer"  defined  see  U.  S.  f. 
Clayton,  25  Fed.  Cas.  No.  14,814,  2  Dill.  219. 

2.  In  re  Election  Sup'rs,  43  Fed.  859. 

Educational  qualifications. — Under  the  fed- 
eral statute,  while  it  existed,  supervisors  of 
election  were  required  to  be  able  to  read  and 
write  the  English  language.  In  re  Election 
Sup'rs,  43  Fed.  859.  And  under  a  state  stat- 
ute requiring  a  registrar  of  elections  to  be 
able  to  read  and  write  the  English  language, 
a  person  who  cannot  read  or  write  except  to 
write  his  name  is  not  qualified  to  act.  Mul- 
len V.  Morrow,  123  N.  C.  773,  31  S.  E.  1003. 
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B.  Inelig'ibility  and  Disqualification.  There  is  notliing  better  settled  than 
that  the  acts  of  election  officers  de  facto  who  are  in  under  color  of  election  or 
appointment  are  as  valid  as  to  third  parties  and  the  public  as  those  of  officers 
de  jure.  The  doctrine  that  electors  may  be  disfranchised  because  one  or  more  of 
the  judges  or  inspectors  of  election  did  not  possess  all  the  qualifications  required 
by  law  linds  no  support  in  the  decisions  of  any  judicial  tribunal ;  ^  there  is,  how- 
ever, a  lack  of  harmony  in  the  legislative  cases  on  this  point ;  in  the  earlier  cases 
in  the  house  of  representatives  of  the  United  States  it  was  held  that  an  election 
held  by  officers  not  duly  qualified  was  void ;  ^  but  the  recent  cases  decided  by 
that  body  seem  to  be  in  harmony  with  the  judicial  decisions.^ 

C.  Appointment  or  Election  —  l.  In  General.  Election  officers  can  be 
appointed  or  elected  by  statutory  authority  only,^  and  it  follows  that  they  must 
be  appointed  or  elected  in  the  very  manner  pointed  out  by  the  statute.'*'  A 


But  where  the  statute  requiring  officers  to 
appoint  inspectors  of  election  does  not  re- 
quire the  persons  appointed  to  have  educa- 
tional qualifications,  the  courts  cannot  add 
such  requirement  and  thereby  annul  an  ap- 
pointment of  persons  who  cannot  read  and 
write.  Taylor  v.  Kolb,  100  Ala.  603,  13  So. 
779. 

3.  Arkansas. — Swepston  v.  Barton,  39  Ark. 
549. 

Florida.— Fickett  v.  Russell,  42  Fla.  116, 
634,  28  So.  764. 

Georgia.—  Collins  v.  Huff,  63  Ga.  207.  But 
see  Walker  v.  Sanford,  78  Ga.  165,  1  S.  E. 
424. 

Kentucky. —  Pratt  r.  Breckinridge,  112  Ky. 
1,  65  S.  W.  136,  66  S.  W.  405,  23  Ky.  L.  Rep. 
1356,  1858;  Common  School  Dist.  No.  88  v. 
Garvey,  80  Ky.  159. 

Michigan. —  People  v.  Avery,  102  Mich. 
572,  61  N.  W.  4. 

Minnesota. —  Hankey  v.  Bowman,  82  Minn. 
328,  84  N.  W.  1002;  State  v.  Bernier,  (1888) 
38  N.  W.  368;  Quinn  f.  Markoe,  37  Minn. 
439,  35  N.  W.  263 ;  Taylor  v.  Taylor,  10  Minn. 
107. 

New  York.—  People  v.  Cook,  8  N.  Y.  67,  59 
Am.  Dec.  451 ;  People  v.  McManus,  34  Barb. 
620. 

Pennsylvania. —  Boileau's  Case,  2  Pars.  Eq. 
Cas.  503;  Mann  v.  Cassidy,  1  Brewst.  11. 

Texas.— Bell  v.  Faulkner,  84  Tex.  187,  19 
S.  W.  480. 

West  Virginia. —  Dial  v.  Hollandsworth,  39 
W.  Va.  1,  19  S.  E.  557. 

Wisconsin. —  State  v.  Stumpf,  21  Wis. 
579. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  48. 
Officer  of  election  himself  a  candidate. — 

That  an  officer  of  election  was  himself  a  can- 
didate voted  for  will  not  invalidate  the  poll 
except  as  to  his,  own  election.  Swepston  v. 
Barton,  39  Ark.  549. 

Persons  not  registered. —  A  person  may  act 
as  clerk  if  a  resident  of  the  district,  although 
his  name  is  not  registered  on  any  list.  In  re 
Election,  etc.,  Acts,  2  Brewst.  (Pa.)  138. 

Clerk  a  candidate. —  The  fact  that  the  per- 
son appointed  as  clerk  was  a  trustee  of  the 
common  school  district  and  was  reelected 
with  others  as  a  trustee  at  the  election  did 
not  affect  the  validity  of  the  election  as  to 
the  change  of  the  district  to  a  graded  school 


district.     Collins  v.  Masden,  74  S.  W.  720, 

25  Ky.  L.  Rep.  81. 

4.  Delano  v.  Morgan,  2  Bartl.  Cas.  Cont. 
El.  168;  Howard  v.  Cooper,  1  Bartl.  Cas. 
Cont.  El.  275;  Draper  v.  Johnson,  CI.  &  H. 
Cas.  Cont.  El.  702 ;  Easton  v.  Scott,  CI.  &  H. 
Cas.  Cont.  El.  272;  McFarland  v.  Culpepper, 
CI.  &  H.  Cas.  Cont.  El.  221;  Jackson  v, 
Wayne,  CI.  &  H.  Cas.  Cont.  El.  47. 

5.  Eggleston  v.  Strader,  2  Bartl.  Cas.  Cont. 
El.  897 ;  Barnes  v.  Adams,  2  Bartl.  Cas.  Cont. 
El.  760;  Flanders  v.  Hahn,  1  Bartl.  Cas. 
Cont.  El.  438;  Blair  v.  Barrett,  1  Bartl.  Cas. 
Cont.  El.  313;  Clark  v.  Hall,  1  Bartl. 
Cas.  Cont.  El.  215;  Milliken  v.  Fuller,  1 
Bartl.  Cas.  Cont.  El.  176. 

6.  Munroe  v.  Wells,  83  Md.  505,  35  Atl. 
142. 

7.  Colorado. —  Phillips  v.  Corbin,  8  Colo. 
App.  346,  46  Pac.  224. 

Maryland. —  Sudler  v.  Lankford,  82  Md. 
142,  33  Atl.  455. 

OMo.— State  V.  Finger,  48  Ohio  St.  505, 
28  N.  E.  135;  State  v.  Connor,  5  Ohio  Cir. 
Ct.  305,  3  Ohio  Cir.  Dec.  151. 

Pennsylvania. —  Thompson  v.  Ewing,  1 
Brewst.  67,  5  Phila.  102. 

Rhode  Island. —  McDermott  v.  Lapham,  18 
R.  I.  295,  27  Atl.  220. 

Utah. —  People  v.  Utah  Com'rs,  7  Utah  279, 

26  Pac.  577. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  44 
et  seq. 

Appointment  on  election  day. —  Collins  v. 
Masden,  74  S.  W.  720,  25  Ky.  L.  Rep.  81. 

Election  by  bystanders. —  Kirkpatrick  v. 
Vickers,  24  Kan.  314;  Sanders  v.  Lacks,  142 
Mo.  255,  43  S.  W.  653;  Thompson  v.  Ewing, 

1  Brewst.  (Pa.)  67,  5  Phila.  (Pa.)  102. 
Where  a  new  division  is  erected  out  of  ter- 
ritory belonging  to  an  old  one,  the  officers 
elected  to  the  old  division  continue  to  act 
therein,  and  are  to  appoint  the  officers  for 
the  new  division.     In  re  Contested  Elections, 

2  Brewst.  (Pa.)  1.  But  upon  the  division 
of  an  election  district  into  two  new  districts, 
the  functions  of  the  election  officers  are  de- 
stroyed and  cannot  be  exercised  in  either  of 
the  new  election  districts  into  which  the  old 
one  is  divided.  In  re  Penn.  Dist.  Election 
Cases,  Brightly  Lead.  Cas.  El.  617.  And 
under  such  circumstances  the  court  is  obliged 
of  necessity  to  appoint  election  officers  to  act 
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statute  providing  for  the  selection  of  election  officers  l)y  the  county  board,  the 
members  of  which  are  all  appointed  by  the  state  board,  composed  wliolly  of 
members  of  one  political  party,  does  not  render  the  law  violative  of  that  clause 
of  the  constitution  which  requires  that  all  elections  shall  be  free  and  equah"  ^ 
The  election  returns  should  not  be  rejected  for  any  irregularity  in  the  appoint- 
ment of  the  officers  of  election,  where  it  does  not  appear  that  any  injurious  result 
accrued  therefrom  either  by  the  reception  of  illegal  votes,  or  the  rejection  of  legal 
votes,  or  that  any  of  the  candidates  lost  or  gained  votes  thereby.^ 

2.  Statutes  Authorizing  Appointment  by  Courts.  It  has  been  held  that  a 
statute  imposing  on  judges  of  the  supremo  court  of  a  state  the  duty  of  appointing 
supervisors  of  election  is  unconstitutional  and  void,  inasmuch  as  the  exercise  of 
such  power  is  not  a  judicial  function ;  but  on  the  other  hand  an  act  conferring 
on  the  judges  of  the  supreme  and  superior  courts  general  supervisory  jurisdic- 
tion over  clerks  of  tlie  superior  courts  in  the  performance  of  their  duties  in 
appointing  judges  of  election  has  been  sustained ;  and  the  late  federal  statute 
conferring  upon  judges  of  tlie  circuit  courts  of  the  United  States  power  to  appoint 
supervisors  of  elections  of  members  of  the  house  of  representatives  was  held  to 
be  a  constitutional  exercise  of  legislative  powersJ^ 

D.  Removal.  Any  election  officer  may  be  removed  for  cause,  but  unless  such 
removal  be  made  while  the  officer  is  actually  on  duty  on  the  day  of  registration, 
revision  of  the  registration  or  election,  and  for  improper  conduct  as  an  election 
officer,  it  can  be  made  only  after  notice  in  writing  to  the  officer  to  be  removed, 
which  notice  shall  set  forth  clearly  and  distinctly  the  reason  for  his  removal. 


in  the  two  new  districts.  Matter  of  Dist.- 
Atty.,  11  Phila.  (Pa.)  645. 

Where,  in  redistricting  a  city  into  election 
districts,  some  of  the  former  districts  re- 
mained unchanged,  and  additional  districts 
were  created,  it  was  held  that  the  common 
council  had  power,  under  the  Michigan  elec- 
tion law  of  1891,  to  appoint  inspectors  of 
election  for  such  additional  districts.  Conely 
V.  Detroit,  93  Mich.  446,  53  N.  W.  564. 

8.  Sweeney  r.  Coulter,  109  Ky.  295,  58 
S.  W.  784,  22  Ky.  L.  Rep.  885. 

Violative  of  local  self-government. —  The 
act,  in  conferring  the  power  upon  the  state 
board  to  appoint  members  of  the  county 
board  and  investing  them  with  authority  to 
appoint  election  officers,  and  to  act  as  can- 
vassing and  contesting  boards,  does  not  vio- 
late the  principle  of  local  self-government,  as 
the  duties  imposed  concern  the  state  govern- 
ment; but  if  it  did  so  that  would  not  render 
the  statute  unconstitutional.  Purnell  v. 
Mann,  105  Ky.  87.  48  S.  W.  407,  49  S.  W. 
346,  50  S.  W.  264,  20  Ky.  L.  Rep.  1146,  1390, 
21  Ky.  L.  Rep.  1129. 

9.  California. —  Keller  Xi.  Chapman,  34  Cal. 
635;  Sprague  v.  Norway,  31  Cal.  173. 

Pennsylvania. —  Thompson  v.  Ewing,  1 
Brewst.  67,  5  Phila.  102. 

South  Carolina. —  State  v.  Townsend,  1  Mc- 
Mull.  495. 

Tennessee. — ^McCraw  v.  Harralson,  4  Coldw. 
34. 

Texas. —  Hunnicutt  v.  State,  75  Tex.  233, 
12  S.  W.  106. 

See  18  Cent.  Dig.  tit.  "  Elections,"  §  47. 

10.  In  re  Election  Sup'rs,  114  Mass.  247, 
19  Am.  Rep.  341. 

11.  Harkins  v.  Cathey,  119  N.  C.  649,  26 
S.  E.  136 
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In  filling  vacancies  in  the  office  of  regis- 
trars of  election,  caused  by  the  removal  of 
some  of  the  appointees,  the  court  is  not 
bound  by  the  recommendation  of  the  chair- 
man of  the  party  from  which  the  appoint- 
ments came.  Mullen  i;.  Morrow,  123  N.  C. 
773,  31  S.  E.  1003. 

The  Pennsylvania  statute  providing  for  the 
appointment  of  overseers  of  election  by  the 
court  of  common  pleas  on  the  petition  of  five 
or  more  citizens  of  the  election  district  is  re- 
pealed by  the  act  of  June  10,  1893,  which 
provides  for  the  appointment  of  such  over- 
seers by  each  political  party,  and  repeals  all 
laws  inconsistent  therewith.  In  re  Appoint- 
ment of  Overseers,  9  Pa.  Dist.  629. 

12.  Ex  p.  Siebold,  100  U.  S.  371,  25  L.  ed. 
717. 

13.  Gardner  v.  People,  62  N.  Y.  299.  In 
McDougal  V.  Guigon,  27  Gratt.  (Va.)  133,  it 
w'as  held  that  the  county  and  corporation 
courts  have  authority  to  remove  a  judge  of 
elections  for  malfeasance  in  office  in  the  gross 
neglect  of  duty,  although  he  has  not  been 
convicted  by  the  verdict  of  a  jury  of  any 
offense. 

It  is  official  misconduct  for  a  commissioner 
of  elections  to  refuse  to  register  applicants, 
with  the  intent  wilfully  to  deprive  them  of 
the  right  of  suffrage,  when  he  knows  that  they 
are  true  voters  in  the  wards  or  precincts  in 
which  they  offer  to  register.  McMaster  v. 
Herald,  56  Kan.  231,  42  Pac.  697. 

Under  the  federal  statute  providing  for  the 
appointment  of  supervisors  of  election,  while 
it  was  in  force,  it  was  held  that  the  circuit 
court  would  not  remove  a  chief  supervisor 
of  elections  for  issuing  instructions  which 
M'ere  the  same  as  those  previously  issued,  and 
were  shown  to  have  been  approved  by  the 
district  attorney  and  the  circuit  judge.    In  re- 
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"Where  the  law  requires  an  equal  distribution  of  the  inspectors  and  registrars  of 
election  between  the  political  parties,  an  inspector  or  registrar  who  is  shown  not 
to  be  a  member  of  the  party  which  he  represents  on  the  board  will  be  removed. ^'^ 

E.  Oath  of  Office.  Election  otRcers  are  required  to  take  an  oath  prescribed 
by  statute,^^  and  until  they  take  that  oath  they  are  not  authorized  to  act  or  to 
administer  such  oaths  as  the  law  makes  it  their  duty  to  administer  to  voters,  no 
matter  what  other  official  position  they  hold  authorizing  them  to  administer  oaths 
in  other  cases ;  but  the  omission  of  the  officers  to  take  the  oath  prescribed  by 
law  or  their  being  improperly  sworn  will  not  invalidate  the  election  or  the  votes 
cast  at  the  precinct  or  the  return  of  the  same.^'*' 

F.  Representation  of  Political  Parties.  It  is  also  a  usual  provision  that 
the  election  officers  of  each  district  shall  consist  of  members  of  opposing  political 
parties.^^  In  one  jurisdiction  this  has  been  held  unconstitutional,  as  making  par- 
ticular political  opinions  a  condition  to  holding  public  office. This  subject,  how- 
ever, has  not  been  much  attended  to  in  other  jurisdictions,  but  where  the  question 
has  been  raised  it  has  been  held  that  such  a  provision  does  not  establish  such  a 
political  test  of  office  as  is  repugnant  to  the  constitution,  but  is  rather  a  rule  for 
the  guidance  of  the  appointing  power.^ 

G.  Compensation.  The  matter  of  the  compensation  of  election  officers  is 
regulated  entirely  by  statute;  it  is  generally  provided  that  they  shall  receive  a 
specified  ^\x\\\  jper  diem  for  the  time  of  actual  service  on  registration  and  election 


Davenport,  48  Fed.  527 ;  In  re  Walsh,  29  Fed. 
Cas.  No.  17,112a.. 

14.  Mullen  r.  Morrow,  123  N.  C.  773,  31 
S.  E.  10G3. 

Burden  of  proof. —  In  a  proceeding  against 
a  county  board  to  show  cause  why  registrars 
of  election  appointed  by  them,  one  from  each 
political  party,  should  not  be  removed,  the 
burden  is  on  the  petitioners  to  show  that  an 
appointee  is  not  a  member  of  the  party  from 
which  he  is  appointed  or  is  otherwise  dis- 
qualified. Mullen  V.  Morrow,  123  N.  C.  773, 
31  S.  E.  1003. 

15.  Biggerstaff  v.  Com.,  11  Bush  (Ky.) 
169. 

16.  Biggerstaff  Com.,  11  Bush  (Ky.) 
169. 

17.  California. —  Whipley  v.  McKune,  12 
Cal.  352. 

Florida. — State  v.  Baker  County  Com'rs,  22 
Fla.  29;  State  v.  Alachua  County,  17  Fla.  9. 

Illinois. —  Ackerman  v.  Haenck,  147  111. 
514,  35  N.  E.  381 ;  People  v.  Hilliard,  29  111. 
413. 

Kentucky. —  Lunsford  v.  Culton,  23  S.  W. 
946,  15  Ky.  L.  Rep.  504. 

il/aiw(^.— Sargent  v.  Wilder,  71  Me.  380. 

Minnesota. —  Taylor  v.  Taylor,  10  Minn. 
107. 

Missouri. —  Sanders  v.  Lacks,  142  Mo.  255, 
43  S.  W.  653. 

Montana. —  Heyfron  v.  Mahoney,  9  Mont. 
497,  24  Pac.  93,  18  Am.  St.  Rep.  757 ;  Wells 
V.  Taylor,  5  Mont.  202,  3  Pac.  255. 

Neiv  York.—  People  v.  Cook,  8  N.  Y.  67,  50 
Am.  Dec.  451. 

Pennsylvania. —  Marks  v.  Park,  7  Leg.  Gaz. 
70. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  44 
et  seq. 

18.  Alabama. —  Taylor  v.  Kolb,  100  Ala. 
603,  13  So.  779. 


Kentucky. —  Com.  v.  Miller,  98  Ky.  446,  33 
S.  W.  401,  17  Ky.  L.  Rep.  1033. 

Neiv  York. —  Matter  of  Manning,  71  Hun 
236,  24  N.  Y.  Suppl.  1039 ;  People  v.  Wheeler, 
18  Hun  540;  People  v.  McLean,  12  N.  Y. 
Suppl.  521,  25  Abb.  N.  Cas.  466;  People  v. 
New  York  Police  Com'rs,  57  How.  Pr.  445. 
The  power  to  select  the  election  officers  to 
represent  a  political  party  in  the  county  of 
New  York  resides  in  the  county  committee 
of  the  party  whose  action  is  to  be  authenti- 
cated by  the  chairman  of  the  executive  com- 
mittee. Sheehan  v.  McMahon,  44  N.  Y.  App. 
Div.  63,  60  N.  Y.  Suppl.  452. 

ISlorth  Carolina. —  Harkins  v.  Cathey,  119 
N.  C.  649,  26  S.  E.  136. 

Ohio. —  State  v.  Kinney,  63  Ohio  St.  304, 
58  N.  E.  809;  State  v.  Finger,  48  Ohio  St. 
505,  28  N.  E.  135. 

Pennsylvania. —  In  re  Election,  etc..  Acts, 
2  Brewst.  138;  Kelly  v.  Board  of  Aldermen, 
29  Leg.  Int.  254. 

Rhode  Island. —  McDermott  f.  Lapham,  18 
R.  I.  295,  27  Atl.  220. 

United  States. —  In  re  Election  Sup'rs,  43 
Fed.  859 ;  In  re  Appointment  of  Election 
Sup'rs,  9  Fed.  14,  20  Blatchf.  13. 

See  18  Cent.  Dig.  tit.  "  Elections,"  §  46. 

Commissioners  of  registration  are  not 
county  officers  in  such  sense  that  the  legisla- 
tive provision  conferring  upon  the  governor 
the  power  to  appoint  them  violates  the  con- 
stitutional provision  that  no  county  office 
created  by  the  legislature  shall  be  filled  other 
than  by  the  people  or  the  county  court.  Cook 
V.  State,  90  Tenn.  407,  16  S.  W.  471,  13 
L.  R.  A.  183. 

19.  Atty.-Gen.  v.  Detroit,  58  Mich.  213,  24 
N.  W.  887.  55  Am.  Rep.  675. 

20.  People  v.  Hoffman,  116  HI.  587,  5 
N.  E.  596,  8  N.  E.  788,  56  Am.  Rep.  79<J; 
Patterson  v.  Barlow,  60  Pa.  St.  54. 
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days,  and  in  some  cases  they  are  also  allowed  mileaffe.^^  It  has  been  held  that 
election  officers  are  entitled  to  i\\<i\v per  diem  not  only  on  the  day  on  which  the 
voting  is  done,  but  also  for  the  time  their  services  are  required  in  completing  the 
count  and  making  up  the  returns  ;  ^  but  there  are  also  decisions  to  the  contrary .^^ 
There  is  no  legal  liability  on  the  part  of  either  a  county  or  a  city  to  pay  the 
expenses  of  primary  elections  which  are  purely  voluntary.^* 

H.  Liability  in  Damages  For  Refusal  to  Accept  Lawful  Votes.  As  early 
as  the  year  1704,  it  was  held  in  England  by  the  house  of  lords  that  a  qualified 
elector  might  maintain  an  action  on  the  case  for  damages  against  an  election 
officer  who  maliciously  refused  to  accept  his  vote  for  a  candidate  for  the  lower 
house  of  parliament.^  So  also  in  the  United  States  it  has  generally  been  held 
that  a  wilful  and  malicious  refusal  to  accept  the  vote  of  a  duly  qualified  elector  is 
a  cause  of  action  for  damages;^®  and  if  the  vote  be  wilfully,  fraudulently,  and 


31.  Early  County  v.  Powell,  94  Ga.  680,  20 
S.  E.  10;  Eidgway  v.  Haverhill,  152  Mass. 
530,  25  N.  E.  968;  Bennett  v.  Orange.  69 
N.  J.  L.  176,  54  Atl.  249;  People  v.  Has- 
brouck,  54  How.  Pr.  (N.  Y.)  418. 

The  statute  fixing  the  number  of  hours 
which  will  constitute  a  day's  work  does  not 
apply  to  election  officers,  and,  although  they 
may  have  been  obliged  to  work  until  nearly 
midnight  on  election  day,  they  are  not  enti- 
tled to  compensation  for  more  than  one  day. 
People  V.  West  Turin,  27  Misc.  (N.  Y.)  470, 
59  N.  Y,  Suppl.  234;  Corr  v.  Lackawanna 
County,  163  Pa.  St.  57,  29  Atl.  745;  Bubb  v. 
Lycoming  County,  134  Pa.  St.  112,  19  Atl. 
493;  Mellott  v.  Fulton  County,  7  Pa.  Dist. 
81 ;  Young  t*.  Huntingdon  County,  20  Pa.  Co. 
Ct.  374;  Potter  v.  Tioga  County,  8  Pa.  Co. 
Ct.  24. 

Under  the  Ohio  statute,  providing  that 
judges  and  clerks  of  election  shall  receive 
certain  compensation,  to  be  paid  by  the 
county,  except  in  township  elections,  the  fees 
of  judges  and  clerks  of  municipal  elections 
must  be  paid  by  the  county,  as  the  exception 
of  township  elections  does  not  include  mu- 
nicipal elections.  Baker  f.  State,  4  Ohio  Cir. 
Ct.  30,  2  Ohio  Cir.  Dec.  401. 

22.  Early  County  v.  Powell,  94  Ga.  680,  20 
S.  E.  10. 

The  federal  statute,  now  repealed,  which 
authorized  the  appointment  of  supervisors  of 
election,  provided  that  there  should  be  al- 
lowed and  paid  to  each  supervisor  who  was 
appointed  and  performed  his  duty  as  such, 
compensation  at  the  rate  of  five  dollars  per 
day  for  each  day  he  was  actually  on  duty  not 
exceeding  ten  days.  Under  this  provision  it 
was  held  that  a  supervisor  could  in  no  case 
be  paid  more  than  fifty  dollars,  although  he 
might  have  actually  served  more  than  ten 
days,  and  it  was  also  held  that  he  could  not 
be  deprived  of  full  compensation  if  he  was 
required  to  serve  ten  days  or  more.  In  re 
McDowell,  53  Fed.  76;  Stocksdale  v.  U.  S., 
39  Fed.  62 ;  Berry  v.  U.  S.,  35  Fed.  269 ;  Wil- 
liams i;.  U.  S.,  34  Fed.  25 ;  Scholfield  v.  U.  S., 
32  Fed.  576 ;  In  re  Conrad,  15  Fed.  641 ;  Ful- 
mer  v.  U.  S.,  23  Ct.  CI.  320.  For  fees  and 
perquisites  which  were  allowed  to  chief  su- 
pervisors under  this  statute  see  Dennison  v. 
TT.  S.,  168  U.  S.  241,  18  S.  Ct.  57,  42  L.  ed. 
453;  Sherman  'D.  U.  S.,  155  U.  S.  673,  15 
B.  Ct.  234,  39  L.  ed.  307;  U.  S.  v.  Poinier, 
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140  U.  S.  160,  11  S.  Ct.  752,  35  L.  ed.  395; 
U.  S.  V.  McDermott,  140  U.  S.  151,  11  S.  Ct. 
746,  35  L.  ed.  391;  Walker  U.  S.,  41  Fed. 
672;  Dimmick  v.  U.  S.,  36  Fed.  82;  Gayer 
V.  U.  S.,  33  Fed.  625. 

23.  Bratton  v.  Perry  County,  6  Pa.  Co.  Ct. 
62;  Salter  v.  Philadelphia  County,  1  Phila. 
(Pa.)  255 

24.  Schiel  v.  Cook  County,  137  111.  46,  27 
N.  E.  293. 

25.  Ashby  v.  White,  14  How.  St.  Tr.  695, 
2  Ld.  Raym.  938,  3  Ld.  Raym.  320,  1  Smivh 
Lead.  Cas.  231,  approving  the  dissenting  opin- 
ion of  Lord  Holt  in  that  case.  See  also 
McGowan  f.  Sedley,  8  Jr.  C.  L.  342. 

In  Canada  a  voter  whose  name  has  been 
struck  off  the  voter's  list  wrongfully  has  a 
right  to  recover,  although  he  has  proved  no 
special  damage.  Martin  v.  Montreal,  6  Mon- 
treal Leg.  N.  23. 

26.  Connecticut. —  Perry  v.  Reynolds,  53 
Conn.  527,  3  Atl.  555;  Hyde  v.  Brush,  34 
Conn.  454. 

Illinois. —  Bernier  v.  Russell,  89  111.  60. 
Indiana. —  Carter  v.   Harrison,  5  Blackf. 
138. 

Kentucky. —  Chrisman  v.  Bruce,  1  Duv.  63, 
85  Am.  Dec.  603. 

Louisiana. —  Bridge  v.  Oakey,  2  La.  Ann. 
968. 

Maine. —  Pierce  v.  Getchell,  76  Me.  216. 

Maryland.— ^Ihin  v.  Wilson,  33  Md.  135. 

Massachusetts. — Lombard  v.  Oliver,  7  Allen 
155;  Gates  v.  Neal,  23  Pick.  303. 

Missouri. —  Pike  v.  Megoun,  44  Mo.  491. 

Ohio. —  Anderson  v.  Millikin,  9  Ohio  St. 
568. 

See  18  Cent.  Dig.  tit.  "  Elections,"  §  53. 

Civil  remedy  not  merged  in  criminal  of- 
fense.—  Sutton  V.  Mcllhany,  1  Ohio  Dec.  ( Re- 
print) 235,  5  West.  L.  J.  356. 

What  evidence  should  go  to  the  jury. — 
Friend  v.  Hamill,  34  Md.  298. 

Evidence  of  declarations  made  to  officers. — 
In  an  action  against  the  selectmen  of  the 
town  for  refusing  to  put  plaintiff's  name  upon 
the  list  of  voters  and  rejecting  his  vote,  plain- 
tiff may  prove  his  own  statements  relating 
to  his  residence  made  to  the  selectmen  before 
offering  his  vote  not  under  oath  for  the  pur- 
pose of  furnishing  to  them  evidence  of  his 
having  the  legal  qualifications  of  a  voter,  and 
he  may  testify  to  his  own  intention  in  leav- 
ing the  town  for  a  prolonged  absence  previous 
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corruptly  rejected,  the  injured  party  is  entitled  to  recover  such  exemplary 
dannages  as  the  jury  may  think  proper  under  the  circumstances  ;^^  but  whether 
malice  is  an  essential  ingredient  of  the  cause  of  action  the  decisions  are  not  in 
liarmony ;  the  general  rule  is  that  election  officers,  acting  as  they  do  in  a  quasi- 
judicial  capacity,  are  not  personally  liable  for  mistakes  and  errors  of  judgment  if 
they  acted  in  good  faith,  and  that  an  action  will  not  lie  against  them  for  refusing 
to  accept  the  vote  of  a  person  lawfully  qualified  to  vote,  unless  malice,  express  or 
implied,  be  both  alleged  and  proved;'^  on  the  other  hand  it  has  been  held  that 
an  action  lies  against  them  for  the  wrongful  refusal  to  accept  a  vote,  although 
they  are  not  chargeable  with  malice ;  ^  but  in  that  case  they  may  show  in  mitiga- 


te the  time  of  the  acts  complained  of.  Lom- 
bard f.  Oliver,  7  Allen  (Mass.)  155. 

Declarations  of  plaintiff  as  evidence. —  El- 
bin  V.  Wilson,  33  Md.  135. 

Allegation  and  proof  of  corrupt  motives. — 
In  order  to  sustain  an  action  against  a  judge 
of  an  election  for  refusing  to  permit  a  quali- 
fied voter  to  exercise  the  right  of  suffrage,  it 
must  be  alleged  and  proved  that  such  refusal 
was  not  according  to  his  honest  conviction 
of  his  duty  and  of  the  legal  rights  of  plain- 
tiff, but  knowingly,  wrongfully,  and  prompted 
by  impure  and  corrupt  motives.  Caulfield  v. 
Bullock,  18  B.  Mon.  (Ky.)  494. 

Parol  evidence  that  name  was  not  on  vot- 
ing list. —  In  an  action  against  selectmen  for 
refusing  to  receive  the  vote  of  an  inhabitant 
of  the  town,  parol  evidence  that  plaintiff's 
name  was  on  the  voting  list  is  inadmissible 
without  first  giving  notice  to  produce  the  list. 
Harris  v.  Whitcomb,  4  Gray  (Mass.)  433. 

Allegation  as  to  plaintiff's  residence. —  In 
an  action  for  damages  against  the  judges  of 
an  election  for  wrongfully  rejecting  plaintiff's 
vote,  the  declaration  must  contain  a  distinct 
and  positive  averment  that  plaintiff  has  re- 
sided in  the  state  for  one  year  next  preceding 
the  election  as  the  constitution  requires, 
otherwise  it  would  be  adjudged  bad  on  de- 
murrer. Blair  v.  Ridgely,  41  Mo.  63,  97  Am. 
Dec.  248. 

27.  Elbin  v.  Wilson,  33  Md.  135. 

28.  Connecticut. —  Perry  r.  Reynolds,  53 
Oonn.  527,  3  Atl.  555. 

Delmmre. —  State  v.  Porter,  4  Harr.  556 ; 
>State  V.  McDonald,  4  Harr.  555. 

Indiana. —  Carter  v.  Harrison,  5  Blackf. 
138. 

Kentucky. —  Miller  v.  Rucker,  1  Bush  135; 
Morgan  v.  Dudley,  18  B.  Mon.  693,  68  Am. 
Dec.  735;  Caulfield  v.  Bullock,  18  B.  Mon. 
494. 

Louisiana. —  Patterson  v.  D'Auterive,  6  La. 
Ann.  467,  54  Am.  Dec.  564;  Bridge  v.  Oakey, 
2  La.  Ann.  968. 

Maine. —  Pierce  v.  Getchell,  76  Me.  216; 
Sanders  v.  Getchell,  76  Me.  158,  49  Am.  Rep. 
606. 

Maryland. —  Friend  v.  Hamill,  34  Md.  298; 
Bevard  v.  Hoffman,  18  Md.  479.  81  Am.  Dec. 
618. 

Michigan. —  Gordan  v.  Farrar,  2  Dougl. 
411;  Walker  v.  Brockway,  1  Mich.  N.  P.  57. 

Missouri. —  Pike  v.  Megoun,  44  Mo.  491. 

Neio  Hampshire. —  Wheeler  r.  Patterson,  1 
N.  H.  88,  8  Am.  Dec.  41. 

iVeio  York. —  Goetchens  v.  Matthewson,  5 


Lans.  214;  Jenkins  v.  Waldron,  11  Johns. 
114,  6  Am.  Dec.  359. 

North  Carolina. —  Peavey  v.  Robbins,  48 
N.  C.  339. 

Pennsylvania. — Weckerly  v.  Geyer,  11  Serg. 
&  R.  35;  Thomas  v.  Smith,  9  Pa.  Dist.  469, 
23  Pa.  Co.  Ct.  577  ;  Moran  v.  Rennard,  3 
Brewst.  601. 

Rhode  Island. —  Keenan  v.  Cook,  12  R.  I. 
52. 

Tennessee. —  Rail  v.  Potts,  8  Humphr.  225. 

England. — Milward  v.  Sarjeant,  1  East  568 
note,  6  Rev.  Rep.  350 ;  Drewe  v,  Coulton,  1 
East  563  note;  Tozer  v.  Child,  7  E.  &  B.  377, 
3  Jur.  N.  S.  774,  26  L.  J.  Q.  B.  151,  5  Wkly. 
Rep.  287,  90  E.  C.  L.  377;  Cullen  v.  Morris, 
2  Stark.  577,  20  Rev.  Rep.  742,  3  E.  C.  L. 
536. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  53. 

What  constitutes  malice. —  Bridge  v.  Oakey, 
12  Rob.  (La.)  638. 

29.  Larned  t:  Wheeler,  140  Mass.  390,  5 
N.  E.  290,  54  Am.  Rep.  483;  Blanchard  v. 
Stearns,  5  Mete.  (Mass.)  298;  Lincoln  v. 
Hapgood,  11  Mass.  350;  Gardner  v.  Ward,  2 
Mass.  244  note;  Kilham  v.  Ward,  2  Mass. 
236;  Monroe  v.  Collins,  17  Ohio  St.  665; 
Jeffries  ti  Ankeny,  11  Ohio  372;  Gillespie  v. 
Palmer,  20  Wis.  544.  In  Capen  v.  Foster,  12 
Pick.  (Mass.)  485,  486,  23  Am.  Dec.  632, 
Shaw,  C.  J.,  said :  "  It  has  been  regarded  as 
a  question  of  doubt  and  difficulty,  whether 
upon  strict  principle,  a  public  officer  who 
acts  honestly  and  according  to  the  best  of 
his  judgment,  in  the  discharge  of  his  duty, 
and  who  through  such  honest  mistake  and 
error  of  judgment,  denies  to  a  citizen  his  right 
of  voting,  should  be  answerable,  in  an  action 
for  damages.  But  considering  the  utility  of 
having  a  plain  and  perfect  remedy,  in  case 
of  so  much  importance,  and  the  difficulty 
which  there  would  be,  in  bringing  questions 
of  this  sort  to  the  test  of  judicial  determina- 
tion, were  not  each  individual  citizen  permit- 
ted to  vindicate  his  own  particular  right  as 
a  voter,  before  a  competent  judicial  tribunal ; 
and  considering  that  the  question  of  damages 
will  always  be  in  the  hands  of  a  jury,  who 
will  take  care  to  give  slight  damages,  when 
the  object  is  principally  to  settle  a  really 
disputed  and  doubtful  right,  and  when  the 
municipal  officers  have  acted  honestly  and  in 
good  faith,  it  has  been  decided  upon  great 
considerations  of  public  policy,  that  such  an 
action  may  be  sustained." 

Refusal  knowingly  and  wilfully  made.— 
Where  the  judge  of  election  knowingly  and 
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tion  of  damages  that  thej  acted  in  good  faitli.^^  No  recovery  can  be  had  in  such 
case  if  plaintiff  had  no  legal  right  to  vote,  although  tlie  judges  of  election  may 
have  based  their  decision  on  the  wrong  ground.^^  In  such  an  action  an  allegation 
that  plaintiff  was  a  duly  qualified  elector,  but  without  an  allegation  that  he  was 
ever  registered  as  such,  is  insufficient  to  state  a  cause  of  action  for  unlawfully  reject- 
ing his  vote,  under  a  statute  requiring  him  to  be  registered.^^  In  an  action  against 
election  ofhcers  for  refusing  to  receive  the  vote  of  a  qualified  voter  or  for  omitting 
to  put  his  name  on  the  list  of  voters,  the  declaration  or  complaint  must  aver 
specifically  all  the  facts  which  constitute  plaintiff's  qualifications  to  vote  at  the 
election  at  which  his  vote  was  refused,  and  that  he  before  offering  his  vote 
furnished  defendants  with  sufficient  evidence  of  his  having  those  qualifications.^^ 
The  remedy  of  one  whose  name  is  erased  from  the  voting  list  by  the  selectmen 
before  the  voting  commenced  and  whose  vote  when  offered  is  refused  by  them  is 
an  action  against  them  for  erasing  his  name  and  not  an  action  for  refusing  his 
vote.2^ 

I.  Irregularities  in  Conduct  of  Election.  It  is  the  duty  of  the  court  to 
sustain  an  election  authorized  by  law  if  it  has  been  so  conducted  as  to  give  a  free 
and  fair  expression  of  the  pop>ular  will,  and  the  actual  result  thereof  is  clearly 
ascertained ;  for  elections  should  never  be  held  void  unless  the}^  are  clearly 
illegal.^^  In  the  absence  of  fraud  mere  irregularities  in  the  conduct  of  an  election, 
where  it  does  not  appear  that  the  result  was  affected  either  by  the  rejection  of 
legal  votes  or  the  reception  of  illegal  ones,  will  not  justify  the  rejection  of  the 
whole  vote  of  the  precinct,  although  the  circumstances  may  be  such  as  to  subject 
the  officers  to  punishment.^^ 

VIII.  AUTHORITY  TO  HOLD  ELECTIONS. 

A.  In  General.  In  the  final  analysis,  under  all  popular  forms  of  government, 
the  controlling  political  power  rests  with  the  people,  who  are  the  makers  of  con- 


wilfully  refused  to  accept  a  valid  vote,  such 
act  alone  is  sufficient  to  warrant  the  finding 
that  the  refusal  was  made  under  influence  of 
a  bad  motive,  so  as  to  render  the  officer  liable 
for  damages.  Chrisman  v.  Brown,  1  Duv. 
(Ky.)  63,  85  Am.  Dec.  603. 

Unreasonable  refusal  to  receive  votes. — 
Under  a  statute  making  selectmen  liable  for 
an  unreasonable  refusal  to  receive  the  vote  of 
a  qualified  voter^  it  has  been  held  that  as  to 
what  is  an  unreasonable  refusal,  each  case 
must  depend  on  its  facts,  that  where  all  pre- 
sumptions were  in  favor  of  the  right  to  vote, 
a  refusal  might  be  deemed  unreasonable;  but 
that  no  wrong  or  injury  being  intended,  dam- 
ages should  be  neither  exemplary  nor  severe. 
Pierce  v.  Getchell,  76  Me.  216;  Sanders  v. 
Getchell,  76  Me.  158,  49  Am.  Rep.  606. 

30.  Long  V.  Long,  57  Iowa  497,  10  N.  W. 
875. 

Where  a  challenged  elector  does  not  insist 
on  voting. —  A  voter  who  is  challenged  at  the 
polls  cannot  maintain  an  action  against  the 
selectmen  for  refusing  to  receive  his  vote,  if 
they  do  not  act  wilfully  or  maliciously,  but 
under  a  mistake  into  which  they  are  led  by 
his  conduct  which  was  likely  to  mislead  them 
into  a  belief  that  he  had  abandoned  his  claim 
to  a  right  to  vote.  Humphrey  v.  Kingman, 
5  Mete.  (Mass.)  162. 

Challenged  electors  should  offer  proof  of 
qualifications.     Alden  v.  Hinton,  6  D.  C.  217. 

31.  Byler  v.  Asher,  47  111.  101. 
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An  action  will  not  lie  for  refusing  to  re- 
ceive the  vote  of  an  alien,  who  has  gone 
through  the  form  of  admission  to  citizenship, 
in  a  court  having  no  jurisdiction  for  that 
purpose.  Mills  v.  McCabe,  44  111.  194;  Gor- 
dan  V.  Farrar,  2  Dougl.  (Mich.)  411;  Pryce 
V.  Belchers,  4  C.  B.  866,  16  L.  J.  C.  P.  264, 
56  E.  C.  L.  866. 

32.  Wiley  v.  Sinkler,  179  U.  S.  58,  21  S.  Ct. 
17,  45  L.  ed.  84. 

33.  Blanchard  v.  Stearns,  5  Mete.  (Mass.) 
298. 

Facts  must  be  alleged.  Curry  v.  Cabliss. 
37  Mo.  330. 

34.  Harris  v.  Whitcomb,  4  Gray  (Mass.) 
433 

35.  State  v.  Burbridge,  24  Fla.  112,  3  So. 
869. 

36.  People  v.  Prewett,  124  Cal.  7,  56  Pac. 
619;  State  v.  Hudson  County,  35  N.  J.  L.  269. 

37.  California.— Yrdiglej  v.  Phelan,  126 
Cal.  383,  58  Pac.  923;  Russell  v.  McDowell, 
83  Cal.  70,  23  Pac.  183;  Bourland  v.  Hildreth, 
26  Cal.  161. 

Illinois. —  Behrensmeyer  v.  Kreitz,  135  III. 
591,  26  N.  E.  704;  People  v.  Logan  County, 
63  HI.  374. 

Louisiana. —  Lucky  v.  Bienville  Parish  Po- 
lice Jury,  46  La.  Ann.  679,  15  So.  89. 

^^evada.—  ^t^te  v.  Sadler,  25  Nev.  131,  58 
Pac.  284,  59  Pac.  546,  63  Pac.  128,  83  Am. 
St.  Rep.  753. 

lYettJ  York.—  People  v.  Cook,  8  N.  Y.  67,  5& 
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stitutions  and  the  iiistitntioiis  which  exist  under  them ;  but  they  must  exercise 
tliis  power  in  an  orderly  manner ;  consequently,  there  can  be  no  valid  election 
without  some  lawful  authority  behind  it ;  the  right  to  hold  an  election  cannot 
exist  or  be  lawfully  exercised  without  an  express  grant  of  power  by  the  constitu- 
tion or  by  the  legislature  acting  under  constitutional  authority  ;  and  no  case  has 
been  found  where  a  volunteer  election  has  been  held  valid,  even  though  the  term 
of  the  incumbents  had  expired.^^^ 

B.  ConstPUCtion  of  Statutes l.  In  General.  In  the  construction  of  stat- 
utes regulating  elections  it  is  important  to  keep  in  mind  two  recognized  princi- 
ples :  (1)  The  legislative  will  is  the  supreme  law  under  the  constitution,  and  the 
legislature  may  prescribe  the  forms  to  be  observed  in  the  conduct  of  elections,  and 
provide  that  such  method  shall  be  exclusive  of  all  others ;  (2)  since  the  first  con- 
sideration of  the  state  is  to  give  effect  to  the  expressed  will  of  the  majority,  it 
is  directly  interested  in  having  each  voter  cast  a  ballot  in  accordance  with  tlie 
dictates  of  his  individual  judgment/*^ 

2.  Mandatory  Statutes.  Recognizing  the  principle  first  above  stated,  the 
courts  have  uniformly  held  that  when  the  statute  expressly  or  by  fair  implication 
declares  any  act  to  be  essential  to  a  valid  election,  or  that  an  act  shall  be  per- 
formed in  a  given  manner  and  in  no  other,  such  provisions  are  inandatory  and 
€xclusive.^^ 


Am.  Dec.  451;  In  re  Pine  Hill.  33  X.  Y.  Suppl. 
181. 

Pennsylvania. —  Thompson  v.  Ewing,  1 
Brewst.  67,  5  Phila.  102;  Fowler  i.  Felthoif, 
1  Leg.  Rec.  105. 

Tennessee. —  Cook  r.  State,  90  Tenn.  407, 
IG  S.  W.  471,  13  L.  E,  A.  183. 

Texas. —  Ewing  v.  Duncan,  81  Tex.  230,  16 
8.  W.  1000. 

West  Virginia. —  Mmear  v.  Tucker  County 
Ct.,  39  W.  Va.  627.  20  S.  E.  659. 

For  example  the  omission  of  the  board  of 
election  commissioners  to  appoint  for  each 
precinct  as  many  officers  of  election  as  it  was 
authorized  to  appoint  will  not  justify  the 
getting  aside  of  the  election;  such  omission 
is  but  an  irregularity  which  should  be  over- 
looked^ where  it  does  not  appear  that  it  had 
any  elfect  upon  the  election  either  in  the 
number  of  votes  that  were  cast  or  in  the  cor- 
rectness of  the  canvass  and  returns.  Fragley 
r.  Phelan,  126  Cal.  383,  58  Pac.  923.  So 
where  one  of  the  judges  appointed  by  the 
superintendent  of  schools  to  conduct  an  elec- 
tion to  determine  whether  a  higli  school 
should  be  established  in  a  school-district 
fails  to  attend  and  the  other  judges  choose  a 
substitute,  instead  of  his  being  appointed  by 
the  electors  present,  the  irregularity  will  not 
vitiate  the  election  where  the  result  w^as  not 
changed  thereby.  People  r.  Lodi  High  School 
Dist.,  124  Cal.  694,  57  Pac.  660.  The  failure 
of  an  election  officer  to  be  sworn,  although  a 
felonv,  does  not  invalidate  the  election.  Peo- 
ple i.  Prewett,  124  Cal.  7,  56  Pac.  619. 

38.  Arkansas. —  State  v.  Smith,  4  Ark.  613. 

California. —  Kenfield  v.  Irwin,  52  Cal.  164; 
People  V.  Mathewson,  47  Cal.  442;  People 
r.  Martin,  12  Cal.  409;  People  v.  Weller,  11 
Cal.  49,  70  Am.  Dec.  754;  Dickey  v.  Hurl- 
burt.  5  Cal.  343. 

Florida.— State  v.  Phillips,  30  Fla.  579,  11 
So.  922. 

Illinois. — People  r.  Gochenour,  54  HI.  123; 
People  v.  Salomon,  46  HI.  415. 


Kansas. —  Ward  v.  Clark,  35  Kan.  315,  11 
Pac.  827 ;  Matthews  v.  Shawnee  County,  34 
Kan.  606,  9  Pac.  765  (holding  that  inasmuch 
as  no  election  was  provided  for  by  either  the 
constitution  or  by  any  statute,  for  the  office 
of  judge  of  the  superior  court  of  Shawnee 
county,  no  valid  election  was  or  could  have 
been  held)  ;  State  v.  Robinson,  1  Kan.  17. 

Maryland. —  Munroe  v.  Wells,  83  Md.  505, 
35  Atl.  142. 

Michiqan. —  People  v.  Palmer,  91  Mich. 
283,  51  N.  W.  999. 

Missouri. —  State  v.  Jenkins,  43  Mo.  261. 

Nevada. —  State  f.  Washoe  County  Com'rs, 
6  Nev.  104;  State  v.  Collins,  2  Nev.  351; 
Sawyer  r.  Haydon,  1  Nev.  75. 

Neio  Yor/c— People  v.  Crissey,  91  N.  Y.  616. 

North  Carolina.— State  v.  Taylor,  108  N.  C. 
196,  12  S.  E.  1005,  23  Am.  St.  Rep.  51,  12 
L.  R.  A.  202. 

Pennsylvania. —  Young's  Appeal,  153  Pa. 
St.  34,  25  Atl.  617;  Com.  r.  Baxter,  35  Pa. 
St.  263. 

South  Carolina. —  State  v.  Sims,  18  S.  C. 
460. 

South  Dakota. —  State  r.  Gardner,  3  S.  D. 
553,  54  N.  W.  606. 

Tennessee. —  Brewer  v.  Davis,  9  Humphr. 
280,  49  Am.  Dec.  706. 

Texas. —  Boone  v.  State,  10  Tex.  App.  418, 
38  Am.  Rep.  641. 

See  18  Cent.  Dig.  tit.  "  Elections,"  §  19. 

If  an  election  be  held  without  warrant  of 
law,  or  if  it  be  ordered  by  a  person  or  tri- 
bunal having  no  authority,  there  can  be  no 
doubt  but  that  the  whole  proceedings  will  be 
absolutely  void.  Stephens  r.  People,  89  111. 
337;  Force  v.  Batavia,  61  111.  99;  Clarke  r. 
Hancock  County,  27  111.  305. 

39.  Interpretation  of  statutes  generally  see 
Statutes. 

40.  See  infra,  VIII,  B,  2,  3. 

41.  Missouri. —  McKay  r.  Minner,  154  Mo. 
608,  55  S.  W.  866  [overruling  on  this  point 
Bowers  v.  Smith,  111  Mo.  45',  20  S.  W.  101, 
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3.  Directory  Statutes.  By  an  application  of  the  second  principle  above  stated 
the  courts,  in  order  to  give  effect  to  the  will  of  the  majority,  and  to  prevent  a 
disfranchisement  of  legal  voters,  have  quite  as  uniformly  held  that  those  pro- 
visions which  are  not  essential  to  a  fair  election  are  merely  formal  and  directory/'^ 

C.  Submission  of  Specific  Questions  to  a  Vote  of  the  People  —  l.  Valid- 
ity OF  Statutes.  Inasmuch  as  the  constitution  of  the  United  States  guarantees  to 
each  state  a  republican  form  of  government,  the  law-making  power  is  necessarily 


33  Am.  St.  Rep.  491,  16  L.  R.  A.  754]  ;  State 
V.  Albin,  44  Mo.  378. 

TSlehraska. —  State  v.  Russell,  34  Nebr.  116, 
51  N.  W.  465,  33  Am.  St.  Rep.  625,  15  L.  R.  A. 
740. 

North  Carolina. — State  v.  Scarborough,  110 
N.  C.  232,  14  S.  E.  737 ;  Van  Amridge  v.  Tay- 
lor, 108  N.  C.  196,  12  S.  E.  1005,  23  Am.  St. 
Rep.  51,  12  L.  R.  A.  202. 

Pennsylvania. —  Cusick's  Election,  136  Pa. 
St.  459,  20  Atl.  574,  10  L.  R.  A.  228. 

Texas  — Fowler  v.  State,  68  Tex.  30,  3 
S.  W.  255. 

United  States. —  Smith  v.  Skagit  County, 
45  Fed.  725. 

42.  For  where  the  clearly  mandatory  pro- 
visions of  the  statute  have  been  complied 
with  not  much  attention  should  be  paid  to 
mere  irregularities  in  the  means  of  bringing 
the  election  about  or  in  the  proceedings  of 
election  officers  in  conducting  it,  where  it 
appears  that  the  will  of  the  voters  was  sub- 
stantially recorded,  and  it  does  not  appear 
that  any  legal  voters  were  prevented  from 
voting  or  any  disqualified  voters  permitted 
to  vote  by  any  fault,  wrongful  intention,  or 
misconduct  on  the  part  of  those  who  con- 
ducted the  election. 

Alabama. —  Hawthorn  v.  State,  116  Ala. 
487,  22  So.  394. 

Arizona. —  Territory  v.  Mohave  County, 
(1887)  12  Pac.  730. 

California. —  Tebbe  v.  Smith,  108  Cal.  101, 
41  Pac.  454,  49  Am.  St.  Rep.  68,  29  L.  R.  A. 
673;  San  Luis  Obispo  County  v.  White,  91 
Cal.  432,  24  Pac.  864,  27  Pac.  756;  Sprague 
V.  Norway,  31  Cal.  173;  People  v.  Brenham, 
3  Cal.  477. 

Colorado. —  Allen  v.  Glynn,  17  Colo.  338, 

29  Pac.  670,  31  Am.  St.  Rep.  304,  10  L.  R.  A. 
743. 

Connecticut. —  State  v.  Weed,  60  Conn.  18, 
22  Atl.  443. 

Illinois. — Ackerman  v.  Haenck,  147  111.514, 
35  N.  E.  381;  Behrensmeyer  v.  Kreitz,  135 
111.  591,  26  N.  E.  704;  Jacksonville,  etc.,  R. 
Co.  V.  Virden,  104  111.  339;  Bacon  f.  Mal- 
zacher,  102  111.  663;  Hodge  v.  Linn,  100  111. 
397;  Piatt  v.  People,  29  111.  54. 

Indiana. — Parvin  v.  Wimberg,  130  Ind.  561, 

30  N.  E.  790,  30  Am.  St.  Rep.  254,  15  L.  R.  A. 
775;  Irwin  v.  Lowe,  89  Ind.  540;  Gass  v. 
State,  34  Ind.  425. 

loiva. —  State  v.  O'Day,  69  Iowa  268,  28 
N.  W.  642. 

Kansas. —  Jones  v.  Caldwell,  21  Kan.  186; 
Morris  v.  Vanlaningham,  11  Kan.  269;  Gille- 
land  V.  Schuyler,  9  Kan.  569. 

Kentucky. —  Sterritt  r.  McAdams,  99  Ky. 
37,  34  S.  W.  903,  17  Ky.  L.  Rep.  1354;  Smith 
r.  Crutcher,  92  Ky.  586,  18  S.  W.  521,  13 
Ky.  L.  Rep.  817. 
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Louisiana. —  Webre  v.  Wilton,  29  La.  Ann. 
610. 

Minnesota. —  Soper  v.  Sibley  County,  46 
Minn.  274,  48  N.  W.  1112;  State  v.  Bernier, 
(1888)  38  N.  W.  368;  Stemper  v.  Higgins,  38 
Minn.  222,  37  N.  W.  95;  Edson  v.  Child,  18 
Minn.  64;  Taylor  v.  Taylor,  10  Minn.  107. 

Mississippi. —  Barnes  v.  Pike  County,  51 
Miss.  305. 

Missouri. —  In  Bowers  v.  Smith,  111  Mo. 
45,  20  S.  W.  101,  30  Am.  St.  Rep.  491,  16 
L.  R.  A.  754,  this  doctrine  was  announced, 
but  it  seems  that  the  court  went  too  far  and 
held  that  the  statutory  provision  that  no 
judge  of  election  should  deposit  any  ballot  on 
which  the  names  or  initials  of  the  judges  of 
election  did  not  appear  was  merely  directory, 
and  on  this  point  the  case  has  been  overruled 
in  McKay  r.  Minner,  154  Mo.  608,  55  S.  W. 
866. 

Nebraska. —  State  v.  Van  Camp,  36  Nebr. 
91,  54  N.  W.  113;  State  v.  Russell,  34  Nebr. 
116,  51  N.  W.  465,  33  Am.  St.  Rep.  625,  15 
L.  R.  A.  740. 

New  Jersey. —  Lehlbach  v.  Haynes,  54 
N.  J.  L.  77,  23  Atl.  422;  State  v.  Tolan,  33 
N.  J.  L.  195. 

Neio  York. —  People  v.  Wilson,  62  N.  Y. 
186;  People  v.  Cook,  8  N.  Y.  67,  Seld.  Notes 
66,  59  Am.  Dec.  451. 

North  Carolina. —  State  v.  Nicholson,  102 
N.  C.  465,  9  S.  E.  545,  11  Am.  St.  Rep.  767. 

Ohio.—  Fry  v.  Booth,  19  Ohio  St.  25. 

Pennsylvania. —  In  re  Wheelock,  82  Pa.  St. 
297;  Boileau's  Case,  2  Pars.  Eq.  Cas.  503, 
Brightly  Lead.  Cas.  El.  268;  Thompson  r. 
Ewing,  1  Brewst.  671,  5  Phila.  102. 

South  Carolina. —  Trimmier  v.  Bomar,  20 
S.  C.  354. 

Texas. —  McKinney  v.  O'Connor,  26  Tex.  5  ; 
Hannah  v.  Shepherd,  (Civ.  App.  1894)  25 
S.  W.  137. 

Washington. —  Williams  v.  Shoudy,  12 
Wash.  362,  41  Pac.  169. 

West  Virginia. —  Dial  v.  Hollandsworth,  39 
W.  Va.  1,  19  S.  E.  557;  Loomis  v.  Jackson, 
6  W.  Va.  613. 

Wisconsin. —  State  v.  Baker,  38  Wis.  71. 

United  States. —  Curtin  v.  Yocum,  1  Ellsw. 
Cas.  Cont.  El.  416. 

The  object  of  free  popular  elections  for  of- 
fice is  to  ascertain  the  will  of  the  people  as 
to  who  shall  serve  thetn.  The  laws  enacted 
to  secure  this  object,  in  so  far  as  they  require 
the  election  to  be  by  ballot,  the  day  of  the 
election,  and  the  places  within  the  designated 
precincts  where  the  election  shall  be  held,  are 
mandatory.  Other  provisions  prescribing  the 
conduct  and  return  of  an  election  are  direct- 
ory, and  mere  irregularities  in  their  observ- 
ance which  have  not  prevented  the  electors 
from  exercising  freely  and  fairly  their  riglit. 
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vested  in  the  representatives  of  the  people,  and  cannot  be  delegated  to  any  other 
authority,  even  the  people  tliemselves.  In  the  application  of  this  principle  it 
has  been  held  in  some  jurisdictions  that  statutes  authorizing  the  submission  to  a 
vote  of  the  people  of  specific  questions  of  a  local  character,  such  as  local  option, 
as  it  is  known  in  common  parlance,  are  unconstitutional  and  void  as  an  attempt 
to  delegate  legislative  power  to  the  people.^^  But  there  can  be  no  doubt  as  to  the 
power  of  the  legislature  to  enact  a  law  to  take  effect  upon  the  happening  of  a 
future  contingency  ;  and  it  would  seem  that  the  distinction  attempted  between 
the  contingency  of  a  popular  vote  and  other  future  contingencies  is  without  any 
just  foundation  in  sound  policy  or  sound  reasoning.  The  fallacy  of  the  argument 
lies  in  attributing  the  consequence  to  the  voice  that  speaks,  instead  of  to  the  law, 
which  makes  the  people  its  own  mouth-piece,  and  has  beforehand  proclaimed  the 
consequence  of  the  utterance.  Accordingly  statutes  providing  for  the  submission 
of  local  questions  to  a  vote  of  the  people  have  been  very  generally  sustained  as  a 
constitutional  exercise  of  legislative  power.^ 

2.  Petition  of  Electors.  Statutes  of  this  description  usually  make  the  presen- 
tation of  a  petition  to  some  local  authority  the  initial  step  for  holding  such  elec- 
tion ;  and  where  a  statute  provides  for  the  calling  of  a  special  local  election  to 
vote  upon  a  proposition  to  determine  some  question,  such  as  a  subscription  for  cor- 
porate stock,  an  issue  of  bonds,  the  licensing  and  sale  of  spirituous  liquors, 
whether  live  stock  shall  run  at  large,  or  the  like,  upon  the  presentation  of  a  peti- 
tion to  a  designated  officer  or  authority,  the  presentation  of  such  petition  is  a 
condition  precedent  to  holding  an  election  ;  and  it  must  be  signed  by  the  number 
of  qualified  persons  prescribed  by  the  statute,  otherwise  the  election  will  be  void.*^ 


of  suffrage  and  from  having  their  votes  prop- 
erly estimated  for  the  candidates  of  their 
choice  must  be  treated  as  informalities  which 
do  not  vitiate  the  election;  provided  such  ir- 
regularities are  not  of  a  character  which  the 
Taw  declares  shall  vitiate  an  election.  Fowler 
f.  State,  68  Tex.  30,  3  S.  W.  255. 

The  votes  of  innocent  electors  are  not  in- 
validated by  irregularities  or  unauthorized 
acts  on  the  part  of  public  officers  charged  with 
the  duty  of  printing  and  preparing  official 
ballots  when  no  irregularity  or  want  of  au- 
thority appears  on  the  face  of  the  ballots. 
People  V.  Wood,  148  N.  Y.  142,  42  N.  E.  536. 

43.  Ex  p.  Wall,  48  Cal.  279,  17  Am.  Rep. 
425;  Rice  v.  Foster,  4  Harr.  (Del.)  479; 
State  V.  Weir,  33  Iowa  134,  11  Am.  Rep.  115; 
Geebrick  v.  State,  5  Iowa  491.  It  was  so 
held  in  Maize  v.  State,  4  Ind.  342;  Parker  v. 
Com.,  6  Pa.  St.  507,  47  Am.  Dec.  480,  but 
these  cases  have  been  overruled.  See  infra, 
note  44. 

44.  Arkansas. —  Boyd  v.  Bryant,  35  Ark. 
60,  37  Am.  Rep.  6. 

Connecticut. —  State  f.  Wilcox,  42  Conn. 
364,  19  Am.  Rep.  536. 

Dakota. —  Territory  v.  O'Connor,  5  Dak. 
397,  41  N.  W.  746,  3  L.  R.  A.  355. 

Georgia. —  Caldwell  v.  Barrett,  73  Ga.  604. 

Illinois. —  Gunnarssohn  v.  Sterling,  92  111. 
569;  Erlinger  v.  Boneau,  51  111.  94. 

Indiana. —  State  v.  Gerhardt,  145  Ind.  439, 
44  N.  E.  469,  33  L.  R.  A.  313;  Groesch  v. 
State,  42  Ind.  547. 

Maryland.— Fell  v.  State,  42  Md.  71,  20 
Am.  Rep.  83;  Hammond  v.  Haines,  25  Md. 
541,  90  Am.  Dec.  77. 

Massachusetts. —  Com.  r.  Fredericks,  119 
Mass.  199;  Com.  v.  Dean,  110  Mass.  357; 
Com.  V.  Bennett,  108  Mass.  27. 


Michigan. — Feek  v.  Bloomingdale,  82  Mich. 
393,  47  N.  W.  37,  10  L.  R.  A.  69. 

Minnesota. —  State  v.  Cooke,  24  Minn.  247, 
31  Am.  Rep.  344. 

Mississippi. —  Schulherr  v.  Bordeaux,  64 
Miss.  59,  8  So.  201. 

Missouri.— State  v.  Pond,  93  Mo.  606,  6 
S.  W.  469. 

Neiv  Hampshire. —  State  v.  Noyes,  30  N.  H. 
279. 

Neiv  Jersey. —  State  v.  Morris  County,  36 
N.  J.  L.  72,  13  Am.  Rep.  422. 

North  Carolina. —  Cain  v.  Davie  County 
Com'rs,  86  N.  C.  8. 

Pennsylvania. —  Locke's  Appeal,  72  Pa.  St. 
491,  13  Am.  Rep.  716. 

Texas. —  Ex  p.  Kennedv,  23  Tex.  App.  77, 
3  S.  W.  114. 

Vermont. —  State  v.  Parker,  26  Vt.  357 ; 
Bancroft  v.  Dumas,  21  Vt.  456. 

Virginia. —  Savage's  Case,  84  Va.  619,  5 
S.  E.  565. 

Wisconsin. —  Slinger  v.  Henneman,  38  Wis. 
504;  State  v.  O'Neill,  24  Wis.  149. 

Canada. —  Fredericton  r.  Reg.,  3  Can.  Su- 
preme Ct.  505. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  30 
et  seq. 

45.  Tally  v.  Grider,  66  Ala.  119;  Slack  v. 
Blackburn,  64  Iowa  373,  20  N.  W.  478 ;  Hovey 
V.  Barker,  45  Kan.  707,  26  Pac.  591;  Kansas 
City  R.  Co.  V.  Rich  Tp.,  45  Kan.  275,  25  Pac. 
595;  State  v.  Rush  County,  35  Kan.  150,  10 
Pac.  535;  Hoxie  v.  Scott,  45  Nebr.  199,  .63 
N.  W.  387.  See  also  People  v.  Oldtown,  88 
111.  202;  People  v.  Cline,  03  111.  394. 

Alterations  of  petition  for  election.  — Illi- 
nois, etc.,  R.  Co.  v.  Barnett,  85  111.  313. 

Withdrawal  of  signature. —  Dutten  v.  Han  - 
over Village,  42  Ohio  St.  215. 
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The  petition  must  contain  all  the  averments  necessary  to  give  jurisdiction  to  call 
the  election.^*^  When  a  proper  petition  is  presented  the  authorities  appointed  to 
call  the  election  liave  no  discretion  in  the  matter ;  they  are  obliged  to  call  it.^"^ 

3.  Order  For  Special  Election.  Upon  the  hUiig  of  a  sufficient  petition  with 
the  proper  authority  an  order  sliould  be  made  calling  for  a  special  election  to 
determine  the  question  presented  by  the  petition,  which  question  must  he  stated 
in  the  order  substantially  as  it  is  stated  in  the  petition/^  and  if  no  such  order  is 
made  no  valid  election  can  be  held  but  after  the  sufficiency  of  the  petition  has 
been  passed  upon  by  the  proper  authority  and  the  order  has  been  made  the  decision 
is  not  open  to  collateral  attack,^^  especially  where  an  election  has  been  held  under 
the  order  and  in  other  respects  according  to  law;^^  and  an  order  made  under  the 
assumption  that  the  preliminary  proceedings  are  sufficient  is  conclusive  until  set 
aside  by  certiorari/'^ 

IX.  PROCLAMATION  OR  NOTICE. 

A.  General  Object.  The  object  of  a  ])roclamation  is  to  give  notice  to  the 
electors  that  an  election  will  be  held,  and  this  notice  lies  at  the  foundation  of  any 
public  elective  system  and  must  be  given  in  some  form  in  order  to  hold  a  valid 
election.^ 

B.  In  General  Elections.  The  time  and  place  of  holding  regular  elections 
are  generally  prescribed  by  public  laws,  and  when  this  is  so  tlie  rule  is  that  an 
omission  to  give  the  prescribed  statutory  notice  will  not  vitiate  an  election  held 
at  the  time  and  place  appointed  by  law.  In  such  case  the  provision  for  notice  is 
considered  as  directory  and  not  mandatory.    The  time  and  place  being  appointed 


Signature  cut  from  other  petitions.— Un- 
der Cal.  St.  (1883)  c.  93,  §  4,  providing  for 
submission  to  a  vote  at  the  next  general 
election  of  the  proposition  to  reorganize  a 
town  as  a  city,  whenever  a  petition  shall  be 
presented  to  the  board,  signed  by  one  fifth 
of  the  qualified  electors,  a  petition  to  which 
the  required  number  of  signatures  was  ob- 
tained by  attaching  thereto  signatures  cut 
from  other  petitions,  identical  in  form,  gives 
the  board  no  jurisdiction  to  submit  such 
proposition.  People  v.  Berkeley,  102  Cal. 
298,  36  Pac.  591.  But  see  Graves  r.  Rudd, 
26  Tex.  Civ.  App.  554,  65  S.  W.  63,  where  it 
was  held  that  a  petition  consisting  of  eight 
sheets  of  paper,  each  headed  by  the  petition 
required  by  the  statute,  and  all  filed  with  the 
clerk  as  one  petition,  were  sufficient;  the 
eight  combined  bearing  the  requisite  number 
of  signatures. 

46.  Tally  v.  Grider,  66  Ala.  119.  See  also 
Birge  v.  Berlin  Iron  Bridge  Co.,  133  N.  Y. 
477,  31  N.  E.  609. 

An  appropriation  of  money  or  a  subscrip- 
tion and  issue  of  bonds  must  be  considered 
unauthorized  if  the  petition  and  notice  of 
election  do  not  specify  the  amount  of  the 
proposed  appropriation  or  issue  of  bonds  (De- 
troit, etc.,  R.  Co.  i\  Bearss,  39  Ind.  598; 
People's  Nat.  Bank  v.  Pomona,  48  Kan.  55,  28 
Pac.  1089),  and  the  petition  and  notice  must 
specify  the  corporation  to  which  a  proposed 
issue  of  bonds  is  to  be  made  (People's  Nat. 
Bank  r.  Pomona,  48  Kan.  55,  28  Pac.  1089). 

47.  Glencoe      People,  78  111.  382. 

48.  In  re  Ryon  Tp.,  1  Walk.  (Pa.)  137. 
Where  a  petition  was  to  determine  whether 
"  hogs,  sheep  and  goats  "  should  be  prohibited 
from  running  at  large,  and  the  order  of  the 
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court  directing  the  election  was  to  deter- 
mine whether  "  hogs,  sheep  or  goats  "  should 
be  prohibited,  it  was  held  that  the  election 
was  void.  McElroy  f.  State,  39  Tex.  Cr.  529, 
47  S.  W.  359.  Where  a  petition  for  an  elec,- 
tion,  under  the  general  laws  of  1899,  chapter 
128,  was  to  determine  whether  "  horses,  mules, 
jacks,  jennies  and  cattle  "  should  be  prohib- 
ited from  running  at  large,  the  fact  that  the 
order  for  election  and  notice  thereof  con- 
tained the  word  "  jennets  "  instead  of  "  jen- 
nies "  was  held  not  to  invalidate  the  adop- 
tion of  the  law.  Graves  v.  Rudd,  26  Tex. 
Civ.  App.  554,  65  S.  W.  63.  In  Board  of 
Com'rs  V.  Harrell,  147  Ind.  500,  46  N.  E. 
124,  it  was  held  that  an  order  for  an  election 
on  only  two  proposed  gravel  roads,  when 
there  was  a  single  petition  for  three,  if  erro- 
neous, was  not  void,  and  was  not  therefore 
subject  to  collateral  attack. 

Two  or  more  propositions. —  There  is  no 
constitutional  reason  why  the  legislature  may 
not  authorize  the  submission  of  two  or  more 
propositions  to  the  vote  of  the  people  at  the 
same  time.  Brand  v.  Lawrenceville,  104  Ga. 
486,  30  S.  E.  954. 

49.  Jacksonville,  etc.,  R.  Co.  i*.  Virden,  104 
111.  339. 

50.  West  V.  Whitaker,  37  Iowa  598 ;  Ryan 
V.  Varga,  37  Iowa  78;  State  r.  Mackin,  51 
Mo.  App.  299. 

51.  Ryan  %\  Varga,  37  Iowa  78. 

52.  Bennett  v.  Hetherington,  41  Iowa  142. 

53.  Arizona. —  Sheen  f.  Hughes,  (1895)  40 
Pac.  679. 

California. —  People  v.  Thompson,  67  Cal, 
627,  9  Pac.  833;  Kenfield  r.  Irwin,  52  Cal. 
164;  People  v.  Martin,  12  Cal.  409;  People 
r.  Weller,  11  Cal.  49,  70  Am.  Dec.  754. 
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by  law.  the  electors  are  bound  to  take  notice  of  the  same  and  therefore  derive 
notice  from  the  statute  itself,  inasmuch  as  thej  are  presumed  to  know  the  law. 
The  purpose  of  the  prescribed  notice  is  to  give  greater  publicity  to  the  election, 
but  the  authority  to  hold  it  comes  directly  from  the  statute ;  if  it  were  otherwise 
any  public  election  might  be  defeated  by  the  ignorance,  carelessness,  or  design  of 
the  officers  whose  duty  it  is  to  give  the  notice.^^  And  a  fortiori  a  defective 
official  notice  which  does  not  mislead  the  electors  or  cause  them  to  lose  their 
votes  will  not  vitiate  a  general  election  held  under  such  circumstances;^^  for 
where  there  has  been  a  substantial  compliance  w^ith  the  requirements  of  the  law 
in  this  regard,  and  there  has  been  a  fair  election,  the  result  cannot  be  defeated 
by  mere  technical  irregularities.^*^  The  vital  and  essential  question  in  all  the 
cases  is  whether  the  want  of  a  statutory  notice  has  resulted  in  depriving  a  suffi- 
cient number  of  electors  of  the  opportunity  to  exercise  their  franchise  to  change 
tlie  result  of  the  election. 


loxca. —  State  r.  Young,  4  Iowa  561. 

Kansas. —  Wood  v.  Bartling,  16  Kan.  109; 
Jones  I".  State,  1  Kan.  273. 

Kentucky. —  Wilson  v.  BrowTi,  109  Ky.  229, 
58  S.  W.  595,  22  Ky.  L.  Rep.  708. 

Missouri. —  Bean  v.  Barton  County  Ct,,  33 
Mo.  App.  635;  State  V.  Tucker,  32  Mo.  App. 
620. 

See  18  Cent.  Dig.  tit.  "  Elections,"  §  33. 
54.  Arizo7ia. —  Sheen  v.  Hughes,  (1895)  40 
Pac.  679. 

Arkansas.— Wheat  v.  Smith,  50  Ark.  266, 
7  S.  W.  161;  In  re  Pulaski  County  Board  of 
Equalization  Cases,  49  Ark.  518,  6  S.  W.  1, 
Hodgkin  r.  Fry,  33  Ark.  716. 

California. —  People  v.  Brenham,  3  Cal. 
477. 

/^7oH(Za.— State  i\  Burbridge,  24  Fla.  112, 
3  So.  869. 

Illinois. —  Stephens  v.  People,  89  111.  337. 

Indiana. —  Lafayette  r.  State,  69  Ind.  218; 
State  V.  Jones,  19  Ind.  356,  81  Am.  Dec.  403; 
Beal  V.  Ray,  17  Ind.  554;  Carson  v.  McPhet- 
ridge,  15  Ind.  327. 

Iowa. —  Dishon  v.  Smith,  10  Iowa  212. 

Kansas. —  Morgan  v.  Pratt  County,  24  Kan. 
71;  Jones  r.  Gridley,  20  Kan.  584;  George  i. 
Oxford  Tp.,  16  Kan.  72. 

Kentucky. —  Augusta  v.  Maysville,  etc.,  R, 
Co.,  97  Ky.  145,  30  S.  W.  1;  Smith  v. 
Crutcher,  92  Ky.  586,  18  S.  W.  521,  13  Ky. 
L.  Rep.  817;  Berry  v.  McCollough,  94  Ky. 
247,  22  S.  W.  78,  15  Ky.  L.  Rep.  117. 

Michigan. —  McPherson  v.  Secretary  of 
State,  92.  Mich.  377,  52  N.  W.  469,  31  Am. 
St.  Rep.  587,  16  L.  R.  A.  475;  Adsit  v.  Os- 
mun,  84  Mich.  420,  48  N.  W.  31,  11  L.  R.  A. 
534;  People  v.  Witherell,  14  Mich.  48;  Peo- 
ple V.  Hartwell,  12  Mich.  508,  86  Am.  Dec. 
70. 

Nebraska. —  State  v.  Lansing,  46  Nebr. 
514,  64  N.  W.  1104,  35  L.  R.  A.  124;  State 
V.  Van  Camp,  36  Nebr.  9,  91,  54  N.  W.  113; 
State  V.  Thayer,  31  Nebr.  82,  47  N.  W.  704; 
State  V.  Skirving,  19  Nebr.  497,  27  N.  W. 
723. 

Nevada. —  State  v.  Gorin,  6  Nev.  276. 

New  Jersey. —  Morgan  v.  Gloucester  City, 
44  N.  J.  L.  137. 

Neio  York. —  People  v.  Schiellein,  95  N.  Y. 
124;  People  v.  O'Brien,  38  N.  Y.  193;  People 
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V.  Cowles,  13  N.  Y.  350;  People  v.  Wap- 
pingers  Falls,  9  Misc.  246,  30  N.  Y.  Suppi. 
265. 

Ohio.—  State  v.  Taylor,  15  Ohio  St.  137. 

Pennsylvania. —  Com.  v.  Reynolds,  8  Pa. 
Co.  Ct.  568;  In  re  Bongard,  16  Phila.  491. 

Rhode  Island. —  State  v.  Carroll,  17  R.  I. 
591,  24  Atl.  835. 

Washington. —  State  v.  Doherty,  16  Wash. 
382,  47  Pac.  958,  58  Am.  St.  Rep.  39;  Sey- 
mour  V.  Tacoma,  6  Wash.  427,  33  Pac.  1059. 

Wisconsin. —  State  v.  McKinney,  25  Wis. 
416;  State  v.  Gcetze,  22  Wis.  363;  State  v. 
Orvis,  20  Wis.  235. 

United  States. —  Strobach  v.  Herbert,  2 
Ellsw.  Cas.  Cont.  El.  5;  Patterson  v.  Bel- 
ford,  1  Ellsw.  Cas.  Cont.  El.  52. 

This  doctrine  was  recognized  by  the  house 
of  representatives  of  the  United  States  as 
early  as  1796.  Lyon  v.  Smith,  1  CI.  &  H, 
Cas.  Cont.  El.  101. 

55.  Com.  V.  Smith,  132  Mass.  289;  Wil- 
liams V.  Shoudy,  12  Wash.  362,  41  Pac. 
169;  Welch  v.  Wetzel  County  Ct.,  29  W.  Va. 
63,  1  S.  E.  337.  See  also  State  v.  Sherman 
County,  39  Kan.  293,  18  Pac.  179.  It  has 
been  held  that  an  article  in  a  warrant  for'  a 
town  meeting  calling  upon  the  inhabitants 
"  to  choose  all  necessary  town  officers  is 
sufficient  for  the  election  of  such  officers  as 
may  lawfully  be  chosen  by  towns.  Com.  v. 
Smith,  132  Mass.  289;  Sherman  v.  Torrey, 
99  Mass.  472;  Williams  v.  Lunenburg  School 
Dist.,  21  Pick.  (Mass.)  75,  32  Am.  Dec.  243. 

56.  Seymour  v.  Tacoma,  6  Wash.  427,  33 
Pac.  1059. 

57.  Illinois. — Chicago,  etc.,  R.  Co.  v.  Pinck- 
ney,  74  111.  277. 

Indiana. —  State  v.  Jones,  19  Ind.  356,  81 
Am.  Dec.  403, 

Iowa. —  Dishon  v.  Smith,  10  Iowa  212. 

Massachusetts. —  Com.  v.  Smith,  132  Mass. 
289. 

Missouri. —  State  v.  Westport,  116  Mo.  582, 
22  S.  W.  888;  Hayward  v.  Guilford,  69  Mo. 
App.  1. 

Nebraska.— Ellis  v.  Karl,  7  Nebr.  381. 

Nevada.— State  v.  Grey,  21  Nev.  378,  32 
Pac.  190,  19  L.  R.  A.  134. 

Washington. —  State  v.  Doherty,  16  Wash. 
382,  47  Pac.  958,  58  Am.  St.  Rep.  39. 
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C.  In  Special  Elections —  l.  In  General.  When  the  time  and  place  of  hold- 
ing the  election  are  not  fixed  by  law,'''^  but  the  election  is  only  to  be  called  and 
the  time  and  place  to  be  lixed  by  some  authority  named  in  the  statute,  after  the 
happening  of  some  condition  precedent,  it  is  essential  to  tlie  validity  of  such  an 
election  that  it  be  called,  and  the  time  and  place  of  holding  it  be  lixed  by  the  very 
agency  designated  by  law  and  by  none  other  ;  and  where  there  is  no  notice  of 
such  an  election,  either  by  proclamation  or  in  fact,  and  it  is  obvious  that  the  great 
body  of  electors  were  misled  for  want  of  official  proclamation,  its  absence  becomes 
such  an  irregularity  as  prevents  an  actual  choice  by  the  electors  and  renders 
invalid  any  semblance  of  an  election  which  may  have  been  attempted.^^ 

2.  To  Vote  on  Proposed  Issue  of  Bonds.  In  a  special  election  to  submit  to  the 
people  the  question  of  a  proposed  issue  of  bonds,  the  notice  of  election  must  be 
given  in  strict  conformity  with  the  statute,^^  and  the  election  must  be  called  by 
the  very  officer  designated  by  the  statute  for  that  purpose.^^ 

3.  Elections  to  Fill  Vacancies.  This  rule  has  peculiar  application  in  cases  of 
special  elections  to  fill  vacancies  caused  by  death,  resignation,  or  removal,  where 
the  vacancy  is  riot  required  by  lavv  to  be  ffiled  at  the  next  general  election,  and 
where  without  official  notice  the  general  public  might  not  be  aware  that  an  elec- 
tion is  to  be  lield.^^  But  if  the  law  directs  that  vacancies  shall  be  rilled  at  the 
next  general  election  after  they  have  occurred,  the  better  opinion  is  that  want  of 


See  18  Cent.  Dig.  tit.  "  Elections,"  §  33. 
Election  ordered  by  de  facto  officers. — 
State  V.  Goowin,  69  Tex.  55,  5  S.  W.  078. 

58.  Where  the  statute  authorizing  the  elec- 
tion fixes  the  time  for  holding  it,  the  notice 
otherwise  required  to  be  given  may  be  dis- 
pensed witlij  the  same  as  in  the  case  of  a 
general  election.  Augusta  v.  Maysville,  etc., 
R.  Co.,  97  Ky.  145,  30  S.  W.  1,  16  Ky.  L. 
Eep.  890. 

59.  California. —  Kenfield  v.  Irwin,  52  Cal. 
164;  People  V.  Rosborough,  14  Cal.  180;  Peo- 
ple V.  Martin,  12  Cal.  409;  People  v.  Temple- 
ton,  12  Cal.  394;  People  v.  Weller,  11  Cal.  49, 
70  Am.  Dec.  754;  People  v.  Porter,  6  Cal.  26. 

Georgia. —  Athens  v.  Hemerick,  89  Ga.  674, 
16  S.  E.  72. 

Illinois. —  Snowball  v.  People,  147  111.  260, 
35  N.  E.  538;  Jacksonville,  etc.,  R.  Co.  v. 
Virden,  104  111.  339;  Stephens  v.  People,  89 
111.  337. 

Indiana. —  Demaree  Johnson,  150  Ind. 
419,  49  N.  E.  1062,  50  N.  E.  376. 

Kansas. —  Jones  v.  State,  1  Kan.  273. 

Kentucky. —  Wilson  v.  Brown,  109  Ky.  229, 
58  S.  W.  595,  22  Ky.  L.  Rep.  708. 

Michigan. —  People  v.  Palmer,  91  Mich. 
283,  51  N.  W.  999;  People  v.  Highland  Park, 
88  Mich.  653,  50  N.  W.  660;  Adsit  v.  Board 
of  State  Canvassers,  84  Mich.  420,  48  N.  W. 
31,  11  L.  R.  A.  534. 

Missouri. —  St.  Louis,  etc.,  R,  Co.  v.  Epper- 
son, 97  Mo.  300,  10  S.  W.  478;  McPike  v. 
Pen,  51  Mo.  63;  State  v.  Martin,  83  Mo.  App. 
55;  Bean  v.  Barton  County  Ct.,  33  Mo.  App. 
635;  State  v.  Tucker,  32  Mo.  App.  620. 

Nebraska. —  State  v.  Buck,  13  Nebr.  273, 
13  N.  W.  406. 

New  Jersey. —  Morgan  v.  Gloucester  City, 
44  N.  J.  L.  137;  Bolton  v.  Good,  41  N.  J.  L. 
296. 

Texas. —  McHan  v.  Connell,  (App.  1891) 
15  S.  W.  384;  Smith  v.  State,  19  Tex.  App. 
444;  Ex  p.  Kramer,  19  Tex.  App.  123;  Stall- 
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worth  V.  State.  18  Tex.  App.  378;  Field  v. 
Hall,  16  Tex.  Civ.  App.  233,  40  S.  W.  749. 

Vermont. —  Pratt  v.  Swanton,  15  Vt.  147. 

Virginia. —  Haddox  v.  Clarke  County,  79 
Va.  677. 

Wisconsin. —  Hubbard  v.  Williamstown,  61 
Wis.  397,  21  N.  W.  295;  State  v.  McKinney, 
25  Wis.  416. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  34. 

Election  called  by  wrong  authority. —  A 
special  election,  called  by  the  county  couit 
when  it  should  be  called  by  the  board  of 
supervisors  of  the  county,  is  void.  Force  r. 
Batavia,  61  111.  99;  Marshall  County  v.  Cook, 
38  111.  44,  87  Am.  Dec.  282. 

60.  Foster  v.  Scarff,  15  Ohio  St.  532. 
Manner  of  giving  notice  of  special  elections. 

—  In  special  elections  commissioners  of  regis- 
tration are  required  to  give  notice  of  the 
time,  place,  and  object  of  such  election  in  a 
newspaper  published  in  the  county,  if  none 
is  published  in  the  county,  then  by  notice  at 
the  court-house  door,  and  at  each  of  the 
voting  districts  in  the  county;  and  a  failure 
to  give  such  notice  would  render  the  election 
in  the  county  void.  Barry  v.  Lauck,  5  Coldw. 
(Tenn.)  588. 

Several  propositions  submitted.—  Wliere 
several  propositions  are  submitted  to  a  vote 
of  the  people  at  the  same  election  only  one 
notice  of  election  is  necessary.  Baker  i\ 
Seattle,  2  Wash.  St.  576,  27  Pac.  462. 

61.  People  V.  Caruthers  School-Dist.,  102 
Cal.  184,  36  Pac.  396;  George  v.  Oxford  Tp., 
16  Kan.  72;  St.  Louis,  etc.,  R.  Co.  v.  Apper- 
son,  97  Mo.  300,  10  S.  W.  478. 

62.  Force  v.  Batavia,  61  111.  99. 

63.  California. —  People  v.  Thompson,  67 
Cal.  627,  9  Pac.  833;  Kenfield  v.  Irwin,  52 
Cal.  164;  People  v.  Rosborough,  14  Cal.  180; 
People  V.  Weller,  11  Cal.  49,  70  Am.  Dec.  754; 
People  V.  Porter,  6  Cal.  26. 

Colorado. — People  v.  Kerwin,  10  Colo.  App. 
472,  51  Pac.  530. 


ELECTIONS 


[15  Cyc]  323 


notice  will  not  vitiate  an  election  actually  and  fairly  held  at  the  time  and  place 
fixed  by  law  for  filling  such  vacancies  ;  ^  and  upon  principle  the  same  is  true 
of  any  special  election  directed  by  statute  to  be  held  at  the  time  and  place  for 
holding  the  general  election,  for  the  statute  itself  gives  such  notice,^^  although  it 
has  been  held  that  in  case  of  a  special  election  to  fill  a  vacancy  notice  is  necessary, 
although  such  election  be  held  at  the  same  time  as  a  general  election. And  in 
any  case  an  election  to  fill  a  vacancy  cannot  be  held  until  the  vacancy  actually 
occurs.^' 

D.  Requisites  and  Sufficiency  of  Notice— l.  In  General.  The  form  of 
the  notice  is  generally  prescribed  by  statute,  but  in  the  case  of  general  elections 
this  is  merely  directory,  and  notice  in  any  form  which  does  not  mislead  the  elec- 
tors and  cause  them  to  lose  their  votes  will  be  sufficient.^^ 


Kansas.— Cloo\i  v.  Mock,  40  Kan.  472,  20 
Pac.  259. 

Kentucky. —  Toney  v.  Harris,  85  Ky.  453, 
3  S.  W.  614,  9  Ky.  L.  Rep.  36. 

Michigan. —  Secord  v.  Foutch,  44  Mich.  89, 
6  N.  W.  110. 

Nevada. —  Sawyer  v.  Haydon,  1  Nev.  75. 

See  18  Cent.  Dig.  tit.  "  Elections,"  §  34. 

Compare  Morgan  v.  Gloucester  City,  44 
N.  J.  L.  137,  holding  that  where  the  election 
is  to  fill  a  vacancy,  the  time  and  place  for 
holding  which  is  to  be  fixed  by  the  chief  ex- 
ecutive or  some  other  power,  the  notice  is 
essential  not  only  as  to  the  fact  of  the  va- 
cancy, and  the  object  of  the  election,  but  the 
time  and  place  for  depositing  the  ballots. 

Death  of  an  officer  who  has  been  regularly 
elected  before  he  takes  the  oath  and  assumes 
the  duties  of  his  office  does  not  create  a  va- 
cancy.   State  V.  Benedict,  15  Minn.  198. 

64.  Indiana. —  State  v.  Jones,  19  Ind.  356, 
81  Am.  Dec.  403. 

Michigan. —  People  r.  Haitwell,  12  Mich. 
508,  86  Am.  Dec.  70. 

Nebraska.  —  State  r.  Skirving,  19  Nebr. 
497,  27  N.  W.  723. 

New  York. —  People  r.  Cowles,  13  N.  Y. 
350. 

Wisconsin. —  State  v.  Goetze,  22  Wis.  363. 

See  18  Cent.  Dig.  tit.     Elections,"  §  34. 

In  proceedings  by  mandamus,  where  it  ap- 
peared that  the  office  of  clerk  of  the  district 
court  of  a  certain  county  became  vacant  by 
the  removal  of  the  incumbent  more  than 
thirty  days  before  the  general  election,  and 
that  upon  the  canvass  of  the  votes  cast  at 
such  election  the  relator  was  declared  duly 
elected  to  such  office,  that  said  canvass  and 
declaration  was  duly  evidenced  by  a  certifi 
cate  of  election  issued  and  delivered  to  the 
relator,  under  the  hand  and  official  seal  ot 
the  county  clerk,  and  that  the  relator  had 
taken  the  oath  of  office  and  filed  the  bond  aa 
required  by  law,  which  bond  was  duly  ap- 
proved, and  that  the  relator  had  thereafter 
demanded  the  said  office  and  the  books  and 
papers  belonging  thereto  of  the  incumbent, 
who  had  been  appointed  to  said  office  by  the 
board  of  county  commissioners,  which  were 
refused,  it  was  held  that  a  writ  of  man- 
damus would  issue  without  inquiry  as  to  the 
form  of  the  notice  of  said  election  or  of  the 
ballots  cast  thereat.  State  v.  Dobson,  2i 
Nebr.  218,  31  N.  W.  788. 


65.  Colbert  County  v.  Thurmond,  116  Ala. 
209,  22  So.  558. 

66.  People  v.  Thompson,  67  Cal.  627,  9 
Pac.  833;  People  v.  Rosborough,  29  Cal.  415; 
Beal  r.  Morton,  18  Ind.  346;  Beal  v.  Ray,  17 
Ind.  554;  Wilson  v.  Brown,  109  Ky.  229,  58 
S.  W.  595,  22  Ky.  L.  Rep.  708;  Secord  i\ 
Foutch,  44  Mich.  89,  6  N.  W.  110.  But  if  aw 
election  to  fill  vacancies  is  ordered  for  the 
general  election  no  call  for  a  special  election 
is  necessary.  Atty.-Gen.  v.  Trombly,  89  Mich. 
50,  50  N.  W.  744. 

67.  Clemmens  v.  Cato,  4  Sneed  (Tenn.i) 
291. 

68.  Com.  V.  Smith,  132  Mass.  289;  State 
r.  Bernier,  (Minn.  1888)  38  N.  W.  368. 

Special  and  general  election  at  the  same 
time. —  Where  the  proclamation  for  a  general 
election  notified  the  electors  that  a  certam 
office  would  be  voted  for,  such  office  having 
been  rendered  vacant  by  the  death  of  the  in- 
cumbent, it  was  held  that  it  was  no  objection 
to  the  validity  of  the  vote  for  such  office 
that  the  proclamation  failed  to  state  that  as 
to  that  office  the  election  was  a  special  one. 
Tillson  V.  Ford,  53  Cal.  701. 

Scroll  instead  of  seal. —  San  Luis  Obispo 
County  c.  White,  91  Cal.  432,  24  Pac.  864, 
27  Pac.  756. 

Signature  of  school  notice. —  It  is  not 
necessary  that  a  notice  of  the  time  and  ob- 
ject of  a  vote  on  a  school  tax  shall  be  signed 
by  all  the  trustees;  a  signature  by  the  chair- 
man is  a  signature  by  the  trustees,  within 
the  statute  requiring  the  notice  to  be  signed 
by  the  trustees.  Frederick  v.  Ragland,  7 
Ky.  L.  Rep.  743. 

General  election  designated  as  special  elec- 
tion.—Atty.-Gen.  V.  Trombly,  89  Mich.  50,  50 
X.  W.  744. 

Notice  in  conformity  with  repealed  law. — 

People  V.  Avery,  102  Mich.  572,  01  N.  ^y.  4. 
Erroneous  designation  of  persons  notified. 

—  Although  the  act  required  notice  of  the 
election  to  be  given  to  the  tax-paying  elect- 
ors, notice  to  the  taxable  inhabitants  was 
held  a  substantial  compliance  therewith. 
Cartwright  v.  Sing  Sing,  46  Hun  (N.  Y.) 
548. 

Notice  given  by  wrong  officer. —  Where  an 
election  was  held  at  the  right  time  and  ])lacc, 
and  by  the  proper  officers,  it  was  held  that  it 
could  not  be  contested  on  the  ground  that 
notice  to  hold  it  was  not  given  by  the  officers 
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2.  Publication  and  Posting.  It  is  not  an  unusual  statutory  provision  that  notice 
of  a  coming  election  shall  be  published  in  one  or  more  newspapei'S  for  a  certain 
time  before  election  day ;  the  sole  purpose  of  this  being  to  warn  the  electors  that 
an  election  is  to  be  held,  it  is  generally  held  that  a  substantial  compliance  with 
the  statute  is  all  that  is  required.^^  If  an  election  is  duly  ordered  a  mere  irregu- 
larity in  the  publication  of  the  notice  will  not  vitiate  the  election."^^  So  also  it  is 
frequently  provided  that  notices  shall  be  posted  either  at  the  polling-places  or  at 
a  number  of  public  places ;  and  it  has  been  held  that  where  this  provision  of  the 
statute  was  complied  with  a  failure  to  publish  the  notice  in  a  newspaper  would 
not  invalidate  the  election  and  conversely  it  has  been  held  that  where  the 
notice  was  duly  published  in  a  newspaper,  a  failure  to  post  it  would  not  vitiate 
the  election  and  so  it  would  seem  to  be  largely  discretionary  with  the  election 
officers  to  adopt  either  or  both  of  the  modes  of  giving  notice  pointed  out  by  the 
statute.''^  But  in  the  case  of  a  special  election  to  vote  on  a  proposition  there 
must  be  a  substantial  compliance  with  the  statutory  mode  of  publishing  the 
notice;  otherwise  the  election  will  be  a  nullity      and  if  in  such  case  the  statute 


elected  to  do  so.  Battis  v.  Price,  2  Pearson 
(Pa.)  456.  Where  a  statute  requires  the 
notice  of  election  to  be  given  by  the  board  of 
supervisors  of  a  town,  it  may  be  given  by 
the  order  of  the  board,  signed  only  by  their 
clerk.  Lawson  v.  Milwaukee,  etc.,  K.  Co.,  30 
Wis.  597. 

General  and  township  elections  held  at 
same  time. —  Jones  v.  Gridley,  20  Kan.  584. 

69.  San  Luis  Obispo  County  v.  White,  91 
Cal.  432,  24  Pac.  864,  27  Pac.  756;  Johnson 
V.  Ksssler,  76  Iowa  411,  41  N.  W\  57;  Moore 
t/.  Walla  Walla,  60  Fed.  961.  And  see  Haw- 
thorn i\  State,  116  Ala.  487,  22  So.  894, 
Waycross  v.  Youmans,  85  Ga.  708,  11  S.  E. 
865;  Coffroth  v.  Somerset  County,  19  Pa.  Co. 
et.  354. 

Publication  on  election  day.— State  f. 
Young,  4  Iowa  561. 

Publication  in  weekly  paper. — Where  thirty 
days'  notice  of  an  election  is  required,  a  pub- 
lication in  a  weekly  newspaper  is  sufficient, 
provided  that  the  first  publication  is  at  least 
thirty  days  prior  to  the  election,  and  it  is 
continued  in  each  successive  issue  of  the 
paper  up  to  the  time  of  the  election.  Scott 
V.  Paulen,  15  Kan.  162.  A  law  requiring 
the  publication  of  a  notice  of  an  election  for 
four  weeks  in  a  newspaper  is  satisfied  if 
twenty-eight  days  intervene  between  the  first 
one  of  consecutive  weekly  publications  and 
the  day  of  the  election,  without  a  daily  in- 
sertion for  the  whole  period.  In  re  Wool- 
ridge,  30  Mo.  App.  612.  Under  an  order  of 
the  county  court  requiring  notice  of  a  special 
election  to  be  given  in  a  newspaper  for  five 
weeks,  an  advertisement  in  five  consecutive 
weekly  issues  of  the  paper  named  is  suffi- 
cient. Knox  County  t\  New  York  City  Ninth 
Nat.  Bank,  147  U.  S.  91,  13  S.  Ct.  267,  37 
L.  ed.  93. 

70.  Waycross  v.  Youmans,  85  Ga.  708,  11 
S.  E.  865. 

Irregularity   in   publication   of   notice. — 

Epping  'C.  Columbus,  117  Ga.  263,  43  S.  E. 
803. 

71.  Wheat  v.  Smith,  50  Ark.  266,  7  S.  W. 
161;  State  v.  Sumter  County  Com'rs,  19  Fla. 
518.    Where  a  statute  did  not  in  terms  pro- 
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vide  that  the  four  successive  weeks  of  post- 
ing required  should  be  the  four  weeks  next 
preceding  the  election,  it  was  held  that  no- 
tices posted  on  the  fourth  day  of  October,  re- 
maining posted  for  four  successive  weeks, 
were  sufficient  for  an  election  on  the  eighth 
day  of  November.  Woodward  v.  Fruitvale 
Sanitary  Dist.,  99  Cal.  554,  34  Pac.  239. 

By  whom  posted. —  Where  the  statute  re- 
quires the  town  clerk  or  supervisors  to  post 
notices,  those  officers  need  not  post  them  in 
person,  but  may  employ  other  persons  to  do 
so.     Phillips  v.  Albany,  28  Wis.  340. 

Notice  of  town  meeting. —  Clark  f.  Ward- 
Avell,  55  Me.  61 ;  Sanborn  v.  Machias  Port, 
53  Me.  82;  Brown  v.  Witham,  51  Me.  29; 
Bearce  i;.  Fossett,  34  Me.  575;  State  f.  Wil- 
liams, 25  Me.  561, 

72.  San  Luis  Obispo  County  t\  White,  91 
Cal.  432,  24  Pac.  864,  27  Pac.  756. 

73.  For  the  established  rule  is  that  the 
particular  form  and  manner  pointed  out  by 
the  statute  for  giving  notice  is  not  essential; 
actual  notice  to  the  great  body  of  the  electors 
is  sufficient,  and  the  question  in  such  cases  is, 
whether  the  want  of  the  statutory  notice  ha3 
resulted  in  depriving  sufficient  of  the  elect- 
ors of  the  opportunity  to  exercise  their  fran- 
chise to  change  the  result  of  the  election. 

Arkansas. —  Wheat  i\  Smith,  50  Ark.  266, 
7  S.  W.  161. 

Iowa. —  Dishon  v.  Smith,  10  Iowa  212. 

Massachusetts. —  Com.  v.  Smith,  132  Mass. 
289. 

Neh^aska. —  State  v.  Skirving,  19  Nebr. 
497,  27  N.  W.  723. 

Wisconsin. —  State  r.  McKinney,  25  Wis. 
416;  State  v.  Orvis,  20  Wis.  235. 

See  18  Cent.  Dig.  tit.  "  Elections,"  §  38. 

74.  Williams  r.  Roberts,  88  111.  11.  No- 
tices posted  on  the  13th  day  of  May,  of  a 
special  election  to  be  held  on  the  23d  day  of 
the  same  month,  have  been  held  sufficient. 
Coe  V.  Caledonia,  etc.,  R.  Co.,  27  Minn.  197, 
6  N.  W.  621. 

Under  the  Missouri  local  option  law  it  has 
been  held  that  there  must  be  four  weeks'  no- 
tice of  the  election,  that  is,  there  must  be 
twenty-eight  days'  notice,  excluding  the  day 
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requires  that  the  notice  of  election  sliall  be  both  published  in  a  newspaper  and 
posted  in  the  form  of  hand-bills,  both  must  be  done  or  the  election  will  be  invalid, 
although  the  electors  may  have  actual  notice  of  the  election.'^  Whether  or  not 
the  publication  of  an  election  notice  was  duly  made  is  a  question  of  law  for  the 
court. 

3.  In  Elections  on  Specific  Questions.  In  elections  to  determine  specific  ques- 
tions more  particularity  is  required  in  the  notice  in  order  that  the  voters  may  be 
fully  informed  of  the  question  they  are  called  upon  to  decide.''  Thus  the  notice 
of  a  special  election  to  levy  a  tax,  make  an  appropriation,  or  issue  bonds  must 
specify  the  amount  of  money  proposed  to  be  raised  by  taxation  or  appropriated, 
or  the  amount  of  bonds  proposed  to  be  issued,  as  the  case  may  be."^^  So  also  if 
the  election  require  an  issue  of  bonds,  the  notice  should  state  tlie  rate  of  interest 
to  be  paid  thereon;'^  but  it  is  not  necessary  that  the  precise  sum  to  be  paid 
annually  as  interest  sliould  be  stated,  when  the  rate  of  interest  and  other  facts 
furnishing  the  basis  of  easy  calculation  are  stated.*^*^  So  also  the  notice  of  an 
election  to  levy  a  tax  or  issue  bonds  in  aid  of  a  railroad  should  specify  the  line  of 
railroad  to  be  aided,^^  and  the  amount  of  work  required  to  be  done  before  the  tax 
should  become  payable  or  the  bonds  deliverable  to  the  company.^^  In  such  cases 
the  notice  must  show  on  its  face  that  it  is  official,  that  is,  that  the  election  was 


of  the  first  publication,  and  including  the  day 
of  election.  Bean  r.  Barton  County,  33  Mo. 
App.  635;  Leonard  v.  Saline  County,  32  Mo. 
App.  633;  State  r.  Tucker,  32  Mo.  App.  620. 

Posting  in  hotel. —  Pritchard  v.  Magoun, 
109  Iowa  364,  80  N.  W.  512,  46  L.  R.  A.  381. 

Posting  by  sheriff. —  Johnson  r.  Wilson 
County,  34  Kan.  670,  9  Pac.  384. 

But'  in  Washington  it  has  been  held  that 
where  there  has  been  a  substantial  compli- 
ance with  the  requirements  of  the  law  govern- 
ing notices  of  election  in  the  matter  of  voting 
municipal  bonds  and  there  has  been  a  fair 
election  thereunder,  the  result  cannot  be  de- 
feated by  technical  irregularities,  such  as 
posting  the  notice  for  twenty-six  days  instead 
of  thirty,  and  a  failure  to  publish  Ihe  notice 
in  the  official  paper  on  the  day  immediately 
preceding  the  election,  when  the  ordinance 
required  publication  for  the  thirty  days  next 
preceding  election  day.  Seymour  r.  Tacoma, 
6  Wash.  427,  33  Pac.  1059. 

75.  Mays      Slemmons,  14  Ky.  L.  Rep.  660. 

76.  Lancaster  Intelligencer  v.  Lancaster 
County,  9  Pa.  Dist.  392. 

77.  Under  statutes  providing  that  the  polls 
must  not  be  open  before  nine  o'clock  a.  m., 
nor  kept  open  less  than  four  hours,  a  notice 
of  election  requiring  the  polls  to  be  kept  open 
from  two  o'clock  p.  m.  until  sunset,  on  May 
23,  is  a  sufficient  compliance  with  the  law. 
People  w  Lodi  High  School  Dist.,  124  Cal. 
694,  57  Pac.  660.  And  so  of  a  notice  stating 
that  the  polls  will  be  open  between  the  hours 
of  one  p.  M.  and  five  p.  m.  People  v.  Prewett, 
124  Cal.  7,  56  Pac.  619. 

Removal  of  county-seat. —  People  v.  Hamil- 
ton County  Com'rs,  3  Nebr.  244. 

78.  Athens  r.  Hemerick,  89  Ga.  674,  16  S.  E. 
72 ;  Bowen  v.  Greenboro,  79  Ga.  709,  4  S.  E. 
159;  Crooke  v.  Daviess  Countv,  36  Ind.  320. 
See  also  Derby  r.  Modesto,  104  Cal.  515,  38 
Pac.  900. 

A  statement  that  it  is  a  certain  per  cent 

on  the  taxable  property  of  the  county  will  not 
do ;  there  must  be  a  statement  of  the  specified 


amount.  Detroit,  etc.,  R.  Co.  v.  Bearss,  39 
Ind.  598. 

79.  Athens  r.  Hemerick,  89  Ga.  674,  16 
S.  E.  72;  Bowen  v.  Greenboro,  79  Ga.  709, 
4  S.  E.  159. 

Where  notice  refers  to  petition. —  Proceed- 
ings on  election  to  authorize  issuing  town 
bonds  in  aid  of  a  railroad  were  not  impaired 
by  an  omission  to  state  in  the  notice  of  elec- 
tion what  time  the  bonds  would  have  to  run, 
and  what  interest  they  would  bear,  where  the 
notice  referred  to  the  petition  on  file,  and  the 
petition  disclosed  these  facts.  Chicago,  etc., 
R.  Co.  r.  Pinckney,  74  111.  276. 

80.  Ponder  v.  Forsyth,  96  Ga.  572,  23  S.  E. 
498. 

81.  A  notice  naming  the  railroad  and  giv- 
ing the  location  of  line  in  direction  and  ter- 
minal points  is  sufficient.  Yarish  v.  Cedar 
Rapids,  etc.,  R.  Co.,  72  Iowa  556,  34  N.  W. 
417;  Burges  v.  Mabin,  70  Iowa  633,  27  N.  W. 
464.  A  notice  specifying  that  the  proposed 
railroad  was  to  be  built  from  "  a  point  on 
the  levee  in  the  said  city  of  Davenport,  Scott 
county,  Iowa,  between  Brady  and  Main 
streets,  ...  to  Anamosa  in  Jones  county, 
Iowa,  or  to  a  point  nearer,  to  connect  with  a 
railroad  not  now  running  to  .Davenport  afore- 
said," sufficiently  indicates  the  termini  of 
the  railroad  to  satisfy  the  statute.  Barte- 
meyer  v.  Rohlfs,  71  Iowa  582,  587,  32  N.  E. 
673. 

82.  This  requirement  is  complied  with  by 
a  notice  specifying  the  point  to  which  the 
railroad  shall  have  its  line  of  road  with  the 
iron,  and  cars  running  thereon.  Yarish  f. 
Cedar  Rapids,  etc.,  R.  Co.,  72  Iowa  556,  34 
N.  E.  417.  A  notice  which  states  that  one- 
half  of  the  amount  of  said  tax  shall  be  paid 
Avhen  the  first  ten  miles  of  said  railroad  from 
said  point  of  beginning,  in  said  city  of  Da- 
venport, shall  be  graded,  bridged  and  tied, 
and  that  part  of  the  said  line  within  the 
limits  of  the  city  of  Davenport  shall  be  com- 
pleted for  the  passage  of  cars  thereon.  The 
other  half  of  said  tax  shall  be  paid  when 
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ordered  by  the  proper  authority  and  that  the  notice  itself  is  signed  by  the  proper 
officer.^^  If  the  notice  of  special  election  is  contradictory  on  its  face  as  to  the 
place  for  holding  it  the  election  will  be  void.^^ 

E.  Proof  of  Notice.  Where  an  election  has  been  held,  and  the  will  of  the 
voters  has  been  executed  by  the  proper  authority,  it  may  be  presumed  that  due 
notice  of  the  election  was  given,  under  the  rule  that  where  the  performance  of  a 
prior  act  is  necessary  to  the  legality  of  a  subsequent  act,  proof  of  the  latter  carries 
with  it  a  presumption  of  the  due  performance  of  the  former.^  It  has  been  held 
that  if  the  clerk  of  a  board  of  supervisors  neglects  to  record  an  order  for  the 
publication  of  a  special  election  proclamation,  as  he  is  required  to  do  by  law,  parol 
evidence  is  admissible  to  prove  that  such  an  order  was  made.^^  So  also  parol 
evidence  is  admissible  to  prove  that  notice  of  election  was  duly  published.^^ 

X.  NOMINATION  OF  CANDIDATES. 

A.  By  Political  Convention.^^  In  the  absence  of  statutory  regulation  the 
usual  way  of  making  nominations  is  by  a  convention  of  delegates  chosen  by  the 
members  of  their  j^arty  at  their  primaries.^*^ 

B.  What  Is  a  Political  Party  Authorized  to  Call  a  Convention.    If  a 

duly  organized '-^^  political  party  has  polled  the  reciuisite  percentage  of  votes  it 


tliirty  miles  of  said  railroad  shall  be  com- 
pleted for  the  passage  of  cars,  or  a  connec- 
tion be  made,  at  a  shorter  distance,  with  some 
other  railroad,  constructed  and  operated,  but 
not  running  to  said  city  of  Davenport,  is 
sufficient  to  satisfy  the  requirements  of  the 
statute  that  notice  be  specified  that  the 
amount  of  work  to  be  done  before  the  amount 
stated  should  become  due.  Bartemeyer  f. 
Rohlfs,  71  Iowa  582,  587,  32  N.  W.  673. 

83.  Com.  X).  Barrett,  17  S.  W.  336,  13  Ky. 
L.  Rep.  451;  Swenson  v.  McLaren,  2  Tex.  Civ. 
App.  331,  21  S.  W.  300. 

Proclamation  by  acting  mayor. —  In  re 
Cleveland,  52  N.  J.  L.  188,  19  Atl.  17,  20 
Atl.  317,  7  L.  R.  A.  431. 

Notice  signed  by  clerk. —  Where  it  clearly 
appears  on  the  face  of  a  notice  that  the  elec- 
tion was  ordered  by  the  proper  authority,  it 
is  sufficient  if  the  notice  be  signed  by  the 
clerk  of  the  body  so  ordering  it.  Jordon  f. 
Hayne,  36  Iowa  9 ;  Lawson  v.  Milwaukee,  etc., 
R.  Co.,  30  Wis.  597 ;  Smith  t.  Skagit  County, 
45  Fed.  725.  But  the  clerk  cannot  by  his  own 
motion  give  notice  of  an  election  until  it 
has  been  duly  ordered  by  the  proper  author- 
ity.   People  r.  Gochenour,  54  111.  123. 

84.  People  v.  Caruthers  School  Dist.,  102 
Cal.  184,  36  Pac.  396. 

85.  Brownell  x.  Palmer,  22  Conn.  107; 
Knox  County  v.  New  York  City  Ninth  Nat. 
Bank,  147  U.  S.  91,  13  S.  Ct.  267,  37  L.  ed. 
93.  When  in  a  contested  election  case  it  was 
alleged  that  the  constable  had  not  given  no- 
tice of  a  township  election,  and  the  constable 
was  not  examined,  and  the  evidence  was 
merely  negative,  that  the  witnesses  examined 
saw  no  notice  of  election,  it  was  held  that 
such  evidence  was  not  sufficient  to  overbear 
the  presumption  that  the  officer  had  dis- 
charged a  known  and  clearly  enjoined  duty. 
In  re  Walker,  3  Luz.  Leg.  Reg.  (Pa.)  130. 

But  in  Maine  it  has  been  held  that  the 
party  desiring  to  establish  the  legality  of  a 
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township  meeting  must  either  show  by  the 
return  upon  the  warrant  calling  the  meeting 
that  an  attested  copy  thereof  was  posted  up 
in  some  public  and  conspicuous  place  in  the 
town  where  the  meeting  was  to  be  held,  or 
else  that  the  meeting  was  called  in  accord- 
ance with  a  different  mode  prescribed  by  a 
vote  of  the  town  at  a  legal  meeting.  Clark 
V.  Wardwell,  55  Me.  61. 

86.  San  Luis  Obispo  County  r.  White,  91 
Cal.  432,  24  Pac.  864,  27  Pac.  756. 

87.  Com.  V.  Smith,  163  Mass.  411,  40  N.  E. 
189. 

Evidence  of  notice  need  not  appear  of  rec- 
ord. Gaston  x.  Lamkin,  115  Mo.  20,  21  S.  W. 
1100. 

88.  A  political  convention  is  an  organized 

assemblage  of  electors  or  delegates  represent- 
ing a  political  party  and  avowing  distinct 
principles.  Convention  representation  implies 
a  gathering  of  electors  springing  from  the 
electors  who  compose  a  political  party  or 
adhere  to  a  political  principle.  State  f.  John- 
son, 18  Mont.  548,  46  Pac.  533,  34  L.  R.  A. 
313;  State  f.  Rotwitt,  18  Mont.  502,  46  Pac. 
370. 

"Convention"  defined  see  9  Cyc.  819. 

89.  In  re  Jeffries,  9  Pa.  Dist.  663,  24  Pa. 
Co.  Ct.  529. 

90.  A  political  party  authorized  to  certify 
nominations  is  a  body  of  electors  having  dis- 
tinctive aims  and  purposes,  and  united  in 
opposition  to  other  bodies  of  electors  in  the 
community  within  which  it  exists.  In  re  Mc- 
Kinley-Citizens  Party,  6  Pa.  Dist.  109.  An 
organization  may  have  polled  the  prescribed 
number  of  Azotes  cast  at  a  preceding  election 
to  constitute  the  aggregation  of  voters  a 
political  party,  but  if  it  has  adopted  no  plat- 
form and  proclaimed  no  political  creed  in 
opposition  to  the  well  defined  principles  of 
any  established  political  party,  inviting  the 
support  of  the  community  at  large,  and  not 
a  mere  section  or  fragment  of  it,  it  cannot  be 
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may  in  the  usual  way  nominate  candidates  for  all  offices,  including  those  for 
which  it  made  no  nominations  at  the  preceding  election.^^ 

C.  Call  Fop  Convention.  A  political  convention  to  be  valid  must  be  regu- 
larly called  according  to  law  or  the  customs  and  usages  of  the  party,  by  the  party 
officials  authorized  to  make  and  publish  the  call.^^ 

D.  Selection  of  Delegates.  Such  conventions  are  composed  of  delegates 
selected  by  party  caucuses  or  primaries  called  by  local  committees  for  the  purpose, 
and  the  delegates  chosen  by  caucuses  or  primaries  regularly  called  are  entitled  to 
seats  in  the  convention  and  none  other.^^  The  party  caucus  is  one  held  by  those 
who  believe  in  or  adhere  to  the  principles  of  tlieir  party,  and  if  persons  of  another 
political  faith  are  run  into  their  caucus  a  nomination  so  secured  is  not  a  party 
nomination.^*  But  a  member  of  long  standing  in  a  party  does  not  cease  to  be 
such  by  occasionally  voting  for  one  or  more  candidates  of  another  party ;  neither 
can  it  be  inferred  that  a  member  of  a  political  party  changes  his  party  affiliation 
by  signing  a  nomination  paper  for  a  member  of  another  party,  without  proof  of 
liis  having  followed  it  up  by  voting  the  ticket  or  taken  an  active  interest  in  its 
behalf. It  is  not  within  the  power  of  a  mere  caucus  or  fraction  of  the  voters  of 
a  political  party  to  dispense  with  a  primary  election  in  defiance  of  the  rules  of 
their  party,  and  place  candidates  in  nomination  on  their  own  responsibility.^" 

E.  Organization  of  Convention  — l.  In  General.  The  roll  of  delegates  is 
the  only  evidence  of  the  true  membership  of  a  convention,  and  the  right  of  the 
delegates  named  in  it  to  their  seats  cannot  be  questioned  in  the  proceedings  for 


deemed  a  political  party,  authorized  to  nomi- 
nate candidates  in  the  usual  way,  within  the 
legislative  intent,  hi  re  Jeffries,  -9  Pa.  Dist. 
663,  24  Pa.  Co.  Ct.  529. 

91.  Corcoran  Bennett,  20  R.  I.  6,  36  Atl. 
1122. 

92.  State  r.  Piper,  50  Xebr.  42,  69  N.  W. 
384. 

Nomination  by  political  club. —  State  v. 
Tooker,  18  Mont.  540,  46  Pac.  530.  34  L.  R.  A. 
315. 

Persons  assembled  in  response  to  a  personal 
Invitation. —  The  nomination  of  a  county 
ticket  and  presidential  electors  by  a  so- 
called  citizens'  silver  party  convention  is  a 
nullity,  where  the  convention  was  partici- 
pated in  by  twenty-one  electors  of  the  county, 
who  appeared  in  response  to  a  personal  invi- 
tation and  after  acting  as  a  county  convention 
then  proceeded  to  hold  a  state  convention,  it 
appearing  that  no  call  for  a  state  convention 
was  ever  given,  or  delegates  elected  to  either 
convention,  or  notice  published  throughout 
the  state  or  county  of  the  gathering  of  the 
new  party.  State  v.  Johnson,  18  Mont.  548, 
46  Pac.  533,  34  L.  R.  A.  313  lapproving  State 
V.  Rotwitt,  18  Mont.  502,  46  Pac.  370]. 

Place  on  the  ballot. —  A  convention  not 
called  by  officers  having  authority  from  a 
political  party  as  previously  organized  is 
not  entitled  to  have  its  ticket  assigned  to  the 
position  on  the  official  ballot  which  would 
have  been  accorded  to  the  ticket  of  that  party 
regularly  nominated  in  a  convention  called 
and  organized  by  the  proper  officers.  Baker 
V.  Board  of  Election  Com'rs,  110  Mich.  635, 
68  N.  W.  752. 

Convention  called  by  new  committee. — 
McCoach  r.  Whipple,  24  Colo.  379,  51  Pac. 
164. 

Convention  called  by  ward  committee. — 

In  re  Ker,  2  Pa.  Dist.  14,  12  Pa.  Co.  Ct. 


200;  In  re  Donahue,  2  Pa.  Dist.  5,  12  Pa. 
Co.  Ct.  198. 

Convention  regularly  called. —  Where  con- 
tention arises  between  tw^o  conventions  of  the 
same  party  as  to  which  is  entitled  to  have  the 
ticket  nominated  by  it  placed  upon  the  of- 
ficial ballot  under  the  recognized  party  name, 
the  convention  called  by  the  regular  state 
central  committee  of  the  party  is  entitled  to 
the  preference.  Williams  v.  Lewis,  6  Ida. 
184,  ,54  Pac.  619. 

93.  In  re  Broat,  6  Misc.  (N.  Y.)  445,  27 
N.  Y.  Suppl.  176. 

Change  of  place  of  holding  primary. —  In  re 
Woodworth,  16  N.  Y.  Suppl.  147. 

Irregularities  in  selection  of  committee. — 
Irregularities  in  the  manner  of  electing  mem- 
bers  of  a  ward  executive  committee  and  dele- 
gates to  a  congressional  convention  are  not 
ground  for  attacking  the  validity  of  a  nomi- 
nation by  such  convention,  when  the  city 
executive  committee,  the  only  body  authorized 
to  speak  for  the  whole  party  in  the  city,  rec- 
ognized such  committee  and  the  presiding 
officer  of  the  convention  accepted  credentials 
bearing  the  signatures  of  the  officers  of  such 
ward  committees.  In  re  Ker,  2  Pa.  Dist.  14, 
12  Pa.  Co.  Ct.  200;  In  re  Donahue,  2  Pa. 
Dist.  5,  12  Pa.  Co.  Ct.  198. 

94.  In  re  Gibbons,  5  Pa.  Dist.  194. 

Illegal  votes  cast  at  caucus. —  Where  can- 
didates for  nomination  at  their  party  caucus 
are  aware  that  the  votes  of  members  of  an- 
other party  or  parties  are  received,  and  make 
no  objection,  they  cannot  afterward  object 
to  the  regularity  of  such  caucus  because  such 
votes  were  received.  In  re  Winton  Borough, 
2  Lack.  Leg.  N.  (Pa.)  13. 

95.  Ginter  v.  Scott,  8  Pa.  Dist.  536. 

96.  Ginter  v.  Scott,  8  Pa.  Dist.  536. 

97.  In  re  Allegheny  City  Elections,  12  Pa. 
Co.  Ct.  660. 

[X.  E.  1] 


328    [15  Cye.l 


ELECTIONS 


temporary  organization.^^  Upon  the  temporary  organization  tlie  roll  of  delegates 
must  be  called  in  order  that  it  may  be  ascertained  who  is  entitled  to  vote;  a  vote 
mva  voce  is  entirely  oat  of  place  as  it  would  admit  bystanders  who  are  not  enti- 
tled to  vote  to  a  voice  in  the  organization.^^ 

2.  Committees  on  Credentials.  In  a  convention  for  the  nomination  of  candi- 
dates for  public  office  tlie  question  w^hether  certain  delegates  are  entitled  to  vote 
is  properly  submitted  to  the  committee  on  credentials ;  ^  but  such  committee  may 
properly  refuse  to  determine  which  of  two  contesting  delegations  is  entitled  to 
be  seated,  and  leave  the  question  for  the  determination  of  the  convention.^ 

F.  Place  of  Holding"  Convention.  A  nomination  made  by  a  convention 
which  did  not  meet  at  the  place  fixed  according  to  the  rules  of  the  party  is 
illegal.^ 

G.  Nomination  of  Candidates  to  Be  Voted  Fop  in  Two  Counties.  A 

candidate  to  be  voted  for  by  the  electors  of  two  or  more  counties  must  be  nomi- 
nated by  the  delegates  of  such  counties  in  concert  and  not  separately.* 

H.  Delegation  of  Power  to  Nominate.  A  duly  assembled  convention  of  a 
political  party  may  delegate  its  power  and  confer  upon  a  duly  selected  and  prop- 
erly designated  committee  full  authority  to  nominate  candidates  for  office,  to  he 
voted  for  in  an  ensuing  election,  or  to  fill  vacancies  which  may  occur  on  the 
ticket.^  But  a  committee  to  which  no  convention  has  delegated  its  authority  has 
no  power  to  place  candidates  in  nomination.^ 

I.  Requiring"  Pledgees  of  Candidates.  A  resolution  of  a  committee  or  con- 
vention requiring  all  candidates  for  congress  or  the  state  legislature  to  pledge 
themselves  to  attend  the  caucuses  of  their  party,  and  be  bound  by  the  decisions 
of  the  same  as  conditions  precedent  to  being  registered  as  candidates,  is 
inoperative." 

J.  Refusal  of  Deleg'ates  to  Vote  —  l.  In  General.  Where  delegates  entitled 
to  sit  in  a  party  convention  are  present  but  refrain  from  voting,  they  cannot  by 
so  doing  invalidate  the  action  of  the  majority  of  those  who  do  vote.^ 

2.  Voluntary  Withdrawal  of  Delegates.  The  voluntary  withdrawal  of  dele- 
gates from  a  political  convention  which  has  been  regularly  organized  does  not 


98.  Gerry  v.  Beckwith,  28  Colo.  60,  62  Pac. 
856;  French  v.  Roosevelt,  18  Misc.  (N.  Y.) 
307,  41  N.  Y.  Suppl.  1080. 

99.  French  v.  Roosevelt,  18  Misc.  (N.  Y.) 
307,  41  N.  Y.  Suppl.  1080. 

1.  Beck  v>.  Board  of  Election  Com'rs,  103 
Mich.  192,  61  N.  W.  346. 

S.  Gerry  f.  Beckwith,  28  Colo.  60,  62  Pac. 
856. 

3.  In  re  Saunders,  5  Pa.  Dist.  661,  18  Pa. 
Co.  Ct.  228. 

4.  State  V.  Rotwitt,  18  Mont.  502,  46  Pac. 
370;  In  re  Savage,  3  Pa.  Dist.  705,  15  Pa. 
Co.  Ct.  229;  In  re  Ingram,  14  Pa.  Co.  Ct.  1; 
State  V.  Weir,  5  Wash.  82,  31  Pac.  417. 

Each  county  should  be  represented;  the 
delegates  of  a  single  county,  although  con- 
stituting a  majority  of  all  the  delegates  enti- 
tled to  seats,  cannot  make  a  valid  nomination. 
In  re  Lewis,  9  Pa.  Dist.  657,  24  Pa.  Co.  Ct. 
510. 

If  the  certificate  of  nomination  shows  that 
the  delegates  from  one  of  the  counties  were 
not  regularly  appointed  the  nomination  will 
not  be  upheld.  In  re  Little,  7  Pa.  Dist.  580, 
21  Pa.  Co.  Ct.  337. 

5.  White  V.  Sanderson,  74  Minn.  118,  76 
N.  W.  1021,  73  Am.  St.  Rep.  334.  42  L.  R.  A. 
231;  Stackpole  v.  Hallaham,  16  Mont.  40,  40 
Pac.  80,  28  L.  R.  A.  502;  State  i;.  Benton,  13 
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Mont.  306,  34  Pac.  301;  Gregg  v.  Rogers,  1 
Ohio  S.  &  C.  PI.  Dec.  163,  1  Ohio  N.  P.  117. 

Action  by  part  of  committee. —  In  re 
Stucker,  18  Pa.  Co.  Ct.  227. 

Revocation  of  power  of  committee. —  The 
nomination  of  a  ticket  by  a  political  conven- 
tion is  a  revocation  of  the  power  given  by  it 
to  a  committee  on  the  previous  day  to  nomi- 
nate a  ticket.  Leighton  r.  Bates,  24  Colo. 
303,  50  Pac.  856,  858. 

6.  State  V.  Tooker,  18  Mont.  540,  46  Pac. 
530,  34  L.  R.  A.  315.  Compare  Corser  v. 
Scott,  (Minn.  1902)  91  N.  W.  1101. 

7.  Com.  V.  Havard,  9  Pa.  Dist.  493,  inas- 
much as  it  is  violative  of  the  spirit  of  the 
constitution  which  vests  the  legislative  power 
in  congress  or  the  legislature,  as  the  case  may 
be,  and  not  in  the  conventions  which  nomi- 
nate the  members,  or  the  committees  which 
control  the  party  machinerv. 

8.  State  f.  Porter,  11  N.'D.  309,  91  N.  W. 
944 ;  In  re  Woodruff,  7  Pa.  Dist.  623. 

According  to  the  rules  of  common  law, 
whenever  electors  are  present  and  do  not  vote 
at  all,  they  virtually  acquiesce  in  the  election 
made  by  those  who  do;  in  other  words  a  ma- 
jority of  the  meeting  means  a  majority  of 
those  who  chose  to  take  part  in  the  proceed- 
ings of  the  assembly.  Smith  v.  Proctor,  130 
N.  Y.  319,  29  N.  E.  312,  14  L.  R.  A.  403; 
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deprive  those  who  remain  of  the  power  to  act,  and  the  presence  of  the  majority 
of  those  entitled  to  participate  is  not  necessary  to  render  the  action  of  the  con-^ 
vention  legal.^  Where  a  party  has  regularly  made  its  nominations,  further  nomi- 
nations by  a  bolting  caucus  or  convention  are  invalid  as  nominations  by  that 
party,  and  the  candidates  are  not  entitled  to  the  use  of  the  party  name  on  the 
ballot.^o 

K.  Less  Than  a  Majority  Present.  A  nominating  convention  is  authorized 
to  proceed  with  its  business  even  if  less  than  a  majority  of  the  delegates  entitled 
to  seats  attend,  and  the  action  of  a  majority  of  those  who  do  attend  is  binding  on 
the  party.^^ 

L.  Rescission  of  Nominations.  A  nominating  convention  is  a  deliberative 
body  and  may  rescind  a  nomination  made  for  office  at  any  time  before  linal 
adjournment ;  but  it  cannot  do  so  after  final  adjournment,  for  then  its  power  as. 
a  convention  is  exhausted. A  party  having  made  one  nomination  cannot  while 
that  remains  in  force  make  another  for  the  same  office.^^    The  central  committee 


Gosling  X.  Veley,  7  Q.  B.  406,  53  E.  C.  L.  406 ; 
Oldknow  r.  Wainwright,  1  W.  Bl.  229,  2  Burr. 
1017. 

9.  State  f.  Porter,  11  N.  D.  309,  91  N.  W. 
944. 

10.  Hutchinson  v.  Brown,  122  Cal.  189,  54 
Pac.  738,  42  L.  R.  A.  232;  In  re  Sanner,  9 
Pa.  Dist.  638 ;  In  re  Quinn,  8  Pa.  Dist.  267 ; 
In  re  Heberling,  7  Pa.  Dist.  648;  In  re  Brown, 
5  Pa.  Dist.  663,  18  Pa.  Co.  Ct.  232;  In  re 
Gibbons,  5  Pa.  Dist.  194;  In  re' Sanders,  18 
Pa.  Co.  Ct.  228 ;  In  re  Savage,  15  Pa.  Co.  Cf. 
306;  In  re  Wilkes  Barre  Tp.,  7  Kulp  (Pa.) 
629.  See  also  Beck  v.  Board  of  Election 
Cora'rs,  103  Mich.  192,  61  N.  W.  346.  Thus 
a  nomination  made  by  delegates  withdrawing 
from  a  convention  because  of  its  arbitrary  and 
illegal  action  cannot  be  recognized  where  a 
majority  of  the  delegates  whose  right  to 
seats  is  not  questioned  remained  and  partici- 
pated in  the  regular  nomination.  In  re  Rut- 
ledge,  5  Pa.  Dist.  638,  18  Pa.  Co.  Ct.  317. 

Factional  nomination. —  Where  a  county 
central  committee  divided  into  two  factions, 
the  first  of  which  was  composed  of  eight  regu- 
lar members  and  the  second  of  six  regular 
members  and  of  one  alternate,  whose  princi- 
pal was  acting  with  the  first  faction,  and  of 
another  alternate  whose  principal  was  acting 
with  the  second  faction,  it  was  held  that  a 
writ  of  mandamus  would  not  lie  to  compel 
the  county  clerk  to  place  the  nomination  of 
the  second  faction  on  the  official  ballot  since 
the  first  had  a  majority  of  the  regular  mem- 
bers and  was  entitled  to  be  recognized  in 
preference  to  the  second.  State  v.  Young, 
160  Mo.  320,  60  S.  W.  1086. 

Ticket  nominated  by  bolting  minority. — 
Where  minority  delegates  elected  to  a  county 
democratic  convention  secede  on  the  ground 
that  the  majority  faction  is  dominated  by 
corporate  influences,  and  cause  a  separate 
convention  to  be  called,  at  which  a  ticket 
designated  as  the  "  Bryan  Democratic  Ticket  " 
is  nominated,  such  ticket  is  entitled  to  a 
place  on  the  official  ballot  under  such  desi^fna- 
tion,  since  there  is  a  sufficient  distinctive 
principle  in  such  designation  in  connection 
with  the  fact  to  warrant  the  conclvision  that 
the  differences  are  actual  and  substantial. 
State  V.  Arms,  24  Mont.  447,  63  Pac.  401. 


There  is  no  principle  of  law,  nor  any  rule 
or  custom  of  the  republican  party  which 
would  justify  the  holding  that  a  nomination 
could  be  made  by  a  minority  of  the  legal  con- 
ferees of  a  congressional  district.  In  re  Koo- 
ser,  5  Pa.  Dist.  650,  18  Pa.  Co.  Ct.  360. 

11.  Spencer  v.  Maloney,  28  Colo.  38,  62  Pac. 
850;  Whipple  c.  Broad,  25  Colo.  407,  55  Pac. 
172. 

Contesting  delegations. —  Where  a  conven- 
tion of  a  judicial  district  has  been  regularly 
called  by  the  district  committee,  and  the  un- 
challenged delegates  elected  under  such  call, 
although  a  minority  of  the  whole  number  of 
delegates  met  and  effected  a  temporary  or- 
ganization and  seated  one  of  two  contesting 
delegations,  it  was  held  that  such  convenfion 
was  a  regular  convention ;  and  hence  its  nomi- 
nee w^as  the  regular  nominee  and  entitled  to 
be  certified  as  such  by  the  secretary  of  state. 
Beckwith  r.  Rucker,  28  Colo.  31,  62  Pac.  836. 

Combination  of  bolters  and  rejected  dele- 
gates.—  A  political  convention  is  the  exclu- 
sive judge  of  the  credentials  and  qualifica- 
tions of  persons  claiming  to  be  delegates 
thereto,  and  a  minority  of  the  delegates  as 
thus  determined  by  the  convention  cannot 
by  withdrawing  from  said  convention  and 
joining  themselves  to  the  persons  whose  cre- 
dentials have  been  rejected  by  the  convention 
constitute  a  legal  party  convention.  State 
V.  Lavik,  9  N.  D.  461,  83  N.  W.  914. 

12.  Phillips  V.  Gallagher,  73  Minn.  528,  76 
N.  W.  285,  42  L.  R.  A."  222 ;  Matter  of  Nash, 
36  Misc.  (N.  Y.)  113,  72  N.  Y.  Suppl.  1057. 

13.  Le  Bert  v.  Shirley,  24  Colo.  269,  50 
Pac.  862;  People  v.  Board  of  Police  Com'rs, 
10  Misc.  (N.  Y.)  98,  31  N.  Y.  Suppl.  112. 

Nomination  to  fill  vacancy. —  Where  a  com- 
mittee authorized  by  a  petition  among  elect- 
ors of  an  organized  party  to  fill  a  vacancy 
among  nominees  for  office  has  executed  a  cer- 
tificate of  nomination  to  fill  a  certain  va- 
cancy, it  cannot  subsequently  rescind  its  ac- 
tion and  make  another  nomination.  Le  Bert 
V.  Shirlev.  24  Colo.  269,  50  Pac.  862. 

14.  Palmer  r.  Ruland,  28  Colo.  65,  62  Pac. 
841;  Johnson  r.  Jones.  82  Mo.  App.  204;  Peo- 
ple r.  Board  of  Police  Com'rs,  10  Misc. 
(N.  Y.)  98,  31  N.  Y.  Suppl.  112. 

Mass  convention. —  In  Manston  v.  Mcln- 
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of  a  political  party  may  rescind  its  actions  in  regard  to  matters  not  consum- 
mated;^^ but  it  is  otherwise  if  the  action  of  the  committee  has  been  consurii- 
mated  and  the  rights  of  parties  established  according  to  party  rules.^^  So  also  a 
party  committee  may  rescind  its  actions  in  regard  to  matters  not  consummated, 
and  its  later  actions  in  regard  to  the  same  matters  will  be  considered  as  regular.^'^ 
Petitioners  who  have  successfully  put  a  candidate  in  nomination  carmot  with- 
draw his  name ;  there  is  no  withdrawal  known  to  the  election  law  except  that  of 
a  candidate  himself.^^ 

M.  Filling"  Vacancies.  Where  vacancies  occur  after  the  holding  of  a  gen- 
eral primary,  means  are  generally  provided  for  tilling  them  without  again  sub- 
mitting the  matter  to  the  general  suffrage  of  the  members  of  the  party. And 
where  vacancies  occur  and  are  regularly  filled,  the  election  commissioners  cannot 
ignore  the  names  of  the  candidates  thus  put  in  nomination  in  printing  the  names 
on  the  official  ballot.^*^ 

N.  Judicial  Interference  With  Party  Government  and  Nominations  — 
1.  In  General.  In  the  absence  of  any  statute  giving  them  jurisdiction,  the  courts 
have  no  power  to  interfere  with  the  judgments  of  the  committees  and  tribunals 
of  established  political  parties  in  matters  involving  party  government  and  disci- 
pline.^^ It  is  much  more  proper  that  questions  which  relate  to  the  regularity  of 
^conventions  or  nomination  of  candidates  and  the  constitution  of  committees  should 
be  determined  by  the  regularly  constituted  party  authorities^^  than  to  have  every 


tosh,  58  Minn.  525,  60  N.  W.  672,  28  L.  R.  A. 
605,  it  appeared  that  a  mass  convention  of 
the  republicans  of  Itasca  county,  Minn.,  was 
held  for  the  purpose  of  nominating  candidates 
for  county  offices ;  that  the  convention  met 
and  nominated  such  candidates ;  that  the 
chairman  of  the  county  committee,  believing 
that  such  mass  meeting  was  illegal  under  the 
statute,  called  a  delegate  convention,  which 
was  held,  and  also  nominated  candidates  for 
county  offices;  and  it  was  held  that  the  mass 
convention  was  valid  notwithstanding  the  use 
of  the  word  "  delegates  "  in  the  statute  regu- 
lating primary  elections. 

15.  Twombley  v.  Smith,  25  Colo.  425,  55 
Pac.  254. 

16.  Leggett  v.  Orr,  25  Colo.  462,  55  Pac. 
178. 

Nominations  of  a  county  convention  for 

county  offices  cannot  be  set  aside  by  the  state 
central  committee  of  the  party  except  on  a 
hearing  accorded  the  nominees,  and  a  showing 
that  the  nominations  were  procured  by  fraud 
or  in  disregard  of  the  usages  and  customs  of 
the  party.  State  v.  Crittenden,  164  Mo.  237, 
64  S.  W.  162. 

17.  Twombley  f.  Smith,  25  Colo.  425,  55 
Pac.  254,  Campbell,  J.,  dissenting. 

At  an  adjourned  meeting. —  Members  of  a 
convention  of  a  political  party,  meeting  at  a 
day  to  which  the  convention  was  adjourned, 
may  revoke  the  nomination  made  at  a  prior 
meeting,  although  their  number  is  less  than 
a  majority  of  those  who  made  the  nomination. 
Phillips  V.  Smith,  25  Colo.  398,  55  Pac.  177. 

18.  Sterling  f.  Bones,  87  Md.  141,  39  Atl. 
424. 

19.  People  V.  Kings  County,  63  N.  Y. 
App.  Div.  438,  71  N.  Y.  Suppl.'^528  [affirmed 
in  168  N.  Y.  639,  61  N.  E.  1133]. 

Thus  a  political  party  may  adopt  a  rule 

giving  delegates  present  at  a  convention  power 
"to  fill  vacancies  in  the  delegations.   Matter  of 
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Kennedy,  36  Misc.   (N.  Y.)   721,  74  N.  Y. 
Suppl.  369- 

20.  Gibson  County  v.  State,  148  Ind.  675, 
48  N.  E.  226. 

21.  Colorado. —  Whipple  v.  Stevenson,  25 
Colo.  447,  55  Pac.  188;  Whipple  v.  Broad, 
25  Colo.  407,  55  Pac.  172. 

Kentucky. — Davis  v.  Hambrick,  109  Ky.  276, 
58  S.  W.  779,  22  Ky.  L.  Rep.  815,  51  L.  R.  A. 
671.  In  Cain  v.  Page,  42  S.  W.  336,  337,  19 
Ky.  L.  Rep.  977,  Hazelrigg,  J.,  said:  "  When 
counsel  questions  the  authority  of  the  state 
convention  in  party  organization,  it  is  as  if 
the  Mohammedan  should  doubt  the  Koran, 
or  a  Christian  the  Book  of  Books." 

Massachusetts. —  Atty.-Gen.  v.  Drohan,  169 
Mass.  534,  48  N.  E.  279,  61  Am.  St.  Rep.  301.  | 

l^ew  York. —  Wallace  v.  McCabe,  32  Misc.  | 
336,  66  N.  Y.  Suppl.  695.  1 

North  Dakota. —  State  v.  Liudahl,  11  N.  D. 
320,  91  N.  W.  950;  State  v.  Porter,  11  N.  D. 
309,  91  N.  W.  944;  State  V.  Lavik,  9  N.  D. 
461,  83  N.  W.  914. 

Pennsylvania. —  In  re  Sanner,  9  Pa.  Dist. 
638,  24  Pa.  Co.  Ct.  43 ;  In  re  Doyle,  7  Pa.  Dist. 
635;  In  re  Cassell,  7  Pa.  Dist.  597;  In  re 
Magee,  5  Pa.  Dist.  654;  In  re  Ker,  2  "Pa. 
Dist.  14,  12  Pa.  Co.  Ct.  200;  In  re  Donahue, 
2  Pa.  Dist.  5,  12  Pa.  Co.  Ct.  198. 

22.  Colorado. —  Whipple  v.  Broad,  25  Colo. 
407,  55  Pac.  172. 

Kansas. —  Breidenthal  V.  Edwards,  57  Kan. 
332,  46  Pac.  469,  34  L.  R.  A.  146. 

Kentucky. — Moody  v.  Trimble,  109  Ky.  139, 
58  S.  W.  504,  22  Ky.  L.  Rep.  692,  50  L.  R.  A. 
810. 

Minnesota. — Phillips  v.  Gallagher,  73  Minn. 
528,  76  N.  W.  285,  42  L.  R.  A.  222. 

Montana. —  State  v.  Smart,  24  Mont.  413, 
62  Pac.  591. 

Neio  York. —  In  re  Fairchild,  151  N.  Y.  359,  I 
45  N.  E.  943.  I 

Pennsylvania. —  In    re    Gerberich,    9  Pa. 
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question  relating  to  a  caucus,  convention,  or  nomination  determined  by  the  courts, 
and  thus  in  effect  compel  them  to  make  party  nominations  and  regulate  the  details 
of  party  procedure  instead  of  having  them  controlled  by  party  authorities.  Thus 
the  action  of  a  state  convention  in  deciding  between  two  contesting  delegations  is 
conclusive ;  ^'^  and  the  fact  that  the  delegates  who  were  seated  voted  on  the  ques- 
tion of  the  contest  is  immaterial,  where  it  appears  that  there  was  a  clear  majority 
of  all  the  delegates  present  in  their  favor  without  counting  their  vote.^'^  Where 
there  is  a  division  of  a  regularly  called  political  convention,  and  two  rival  con- 
ventions are  held,  neither  of  which  has  a  majority  of  delegates  admittedly  entitled 
to  seats,  the  court  will  refuse  to  determine  which  is  to  be  treated  as  the  regular 
convention  of  the  party. Inasmuch  as  a  political  organization  is  an  unincorpo- 
rated voluntary  association  in  which  no  rights  of  property  or  personal  liberty  are 
involved,  a  court  of  equity  has  no  jurisdiction  to  interfere  by  injunction  to  control 


Dist.  659,  24  Pa.  Co.  Ct.  250 ;  hi  re  Hutchins, 
8  Pa.  Dist.  109 ;  In  re  Ker,  2  Pa.  Dist.  14,  12 
Pa.  Co.  Ct.  200;  In  re  Donahue,  2  Pa.  Dist. 
5,  12  Pa.  Co.  Ct.  198 ;  Com.  ex  rel.  Mansfield, 
18  Pa.  Co.  Ct.  428. 

South  Carolina. —  Ex  p.  Sanders,  53  S.  C. 
478,  31  S.  E.  290. 

Effect  of  party  usage. —  Spelling  v.  Brown, 
122  Cal.  277,  55  Pac.  126. 

Nominations  by  warring  factions. —  It  has 
been  held  that  the  court  will  not  attempt  to 
determine  which  of  two  rival  county  conven- 
tions, held  by  opposing  factions  of  the  same 
political  party,  and  composed  of  delegates 
regularly  elected  to  a  convention  called  by 
the  constituted  authorities  of  the  party,  is 
entitled  to  represent  the  party,  by  enjoining 
the  county  clerk  from  placing  the  names  of 
the  nominees  of  either  convention  on  the  of- 
ficial ballot.  State  v.  Johnson,  18  Mont.  556, 
46  Pac.  440. 

An  injunction  does  not  lie  to  restrain  an 
arbitrary  seating  of  delegates  in  a  political 
convention  by  the  convention's  members  or 
committees.  In  re  Grear,  9  Ohio  S.  &  C.  PI. 
Dec.  299,  6  Ohio  N.  P.  312. 

Erroneous  decision  of  chair  acquiesced  in 
by  convention. —  Where  the  chairman  of  a 
political  convention,  through  misapprehen- 
sion, announces  that  a  nomination  of  a  cer- 
tain person  has  been  made,  as  the  result  of  a 
ballot,  and  the  convention  acquiesces  in  the 
nomination  without  protest  or  objection,  and 
adjourns  sine  die,  the  nomination  so  an- 
nounced will  be  treated  by  the  courts  as  the 
final  determination  of  the  convention.  State 
V.  Moore,  23  Wash.  276,  62  Pac.  769. 

23.  Stephenson  v.  Board  of  Election  Com'rs, 
118  Mich.  396,  76  N.  W.  914,  74  Am.  St.  Rep. 
402,  42  L.  R.  A.  214;  State  v.  Liudahl,  11 
N.  D.  320,  91  N.  W.  950.  But  see  contra, 
Spencer  v.  Maloney,  28  Colo.  38,  62  Pac.  850. 
And  see  State  v.  Hogan,  24  Mont,  383,  62  Pac. 
583,  holding  that  a  mass  meeting  in  one  of  two 
counties  composing  a  judicial  district,  called 
without  notice  except  to  those  present  at  the 
final  adjournment  of  a  regular  county  con- 
vention, for  the  announced  purpose  of  formu- 
lating a  protest  to  the  action  of  the  conven- 
tion, has  no  authority  to  name  delegates  to 
represent  the  county  in  a  state  and  judicial 
convention  in  place  of  those  named  by  the 
regular  county  convention;   and  that  dele- 


gates named  by  such  meeting,  although  recog- 
nized and  seated  by  the  state  convention, 
have  no  authority  to  represent  the  county  in 
the  judicial  convention,  and  a  nomination 
made  by  it  is  invalid  because  the  electors  of 
both  counties  are  not  represented. 

A  determination  by  the  state  convention 
of  a  party,  on  a  contest  between  two  dele- 
gations as  to  the  regularity  of  the  conven- 
tions by  which  they  were  nominated,  will  be 
treated  by  the  courts  as  conclusive.  Matter 
of  Redmond,  5  Misc.  (N.  Y.)  369,  25  N.  Y. 
Suppl.  381. 

Contesting  delegations. —  Where  by  reason 
of  dissensions  in  the  central  committee  of 
the  democratic  party  of  a  county  the  commit- 
tee divided  and  each  faction  elected  delegates 
to  attend  the  state  convention,  and  the  con- 
test so  occasioned  was  presented  to  the  state 
convention  on  the  application  of  the  dele- 
gates of  both  factions  for  seats,  and  the  state 
convention  decided  such  contest  before  any 
candidates  for  county  officers  were  nomi- 
nated, it  was  held  that  the  decision  so  made 
w^as  conclusive,  and  the  candidates  subse- 
quently nominated  by  the  successful  faction 
were  entitled  to  have  their  names  printed  ou 
the  official  ballot  under  the  party  name. 
State  V.  Weston,  27  Mont.  185,  70  Pac.  519, 
1134. 

Combination  of  minority  of  delegates  with 
those  whose  credentials  have  been  rejected. — 

A  minority  of  the  lawful  delegates  to  a  politi- 
cal convention  cannot  withdraw  from  the 
regular  convention  and  unite  themselves  with 
persons  whose  credentials  have  been  rejected 
by  the  convention,  and  then  successfully  claim 
that  thej  constitute  a  legal  party  convention. 
State  r.  Porter,  11  N.  D.  309,  91  N.  W.  944. 

24.  State  v.  Weston,  27  Mont.  185,  70  Pac. 
519,  1134. 

25.  Stephenson  v.  Board  of  Election  Com'rs, 
118  Mich.  396,  76  N.  W.  914,  74  Am.  St.  Rep. 
402,  42  L.  R.  A.  214. 

No  standard  of  manners  has  been  estab- 
lished to  which  a  party  convention  must  con- 
form under  penalty  of  having  its  action  set 
aside.  In  re  Magee,  18  Pa.  Co.  Ct.  225,  in 
which  it  was  stated  that  there  were  no  rules 
for  the  governing  of  political  conventions  ex- 
cept Rugby  rules,  and  the  court  felt  a  na- 
tural hesitancy  about  undertaking  their  refor- 
mation. 
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its  actions  or  those  of  its  officers.'^^  It  would  seem  that  the  courts  have  no  power 
bj  writ  of  prohibition  to  compel  constitutional  conventions  to  refrain  froiii 
inquiring  into  tlie  qnalitications  of  their  own  members.^'^ 

2.  In  Cases  of  Factional  Fights.  But  in  cases  of  factional  party  fights  it  is 
sometimes  necessary  for  the  courts  to  pass  upon  the  regularity  of  nominations  in 
order  that  a  ticket  may  be  made  up.^^  And  nominations  made  by  a  convention 
conducted  in  defiance  of  party  rules  have  been  held  illegal.--*  And  where  a  statute 
has  given  the  court  power  to  pass  upon  the  validity  of  nominations,  it  is  not  bound 
by  the  decisions  of  party  tribunals.^^ 

0.  Primary  Election  Laws — ^l.  In  General.  Unless  it  is  expressly  made 
so  a  general  election  law  is  not  applicable  to  primary  elections,  which  are  merely 
creations  of  political  parties  and  associations,  and  may  be  held  at  such  times  and 
places  and  on  such  terms  and  conditions  as  may  seem  lit.-^^  But  the  legislature 
may  recognize  the  existence  of  political  parties,  and  within  reasonable  limits  regu- 
late the  means  by  which  partisan  efforts  shall  be  protected  in  exercising  individual 
preferences  for  party  candidates,  and  this  is  the  general  purpose  of  primary  elec- 
tion laws  which  are  designed  to  secure  to  individual  voters  a  free  expression  of 
their  wilL^^  While  independent  of  statutory  authority  the  courts  have  no 
inherent  power  to  interfere  in  the  management  of  purely  party  affairs,  many 
abuses,  such  as  "  bulldozing,"  fraudulent  "  packing "  of  primaries,  and  the  like, 
whereby  the  will  of  the  majority  of  a  political  party  is  frequently  defeated,  have 
produced  a  general  tendency  to  regulate  primary  elections  by  statute.^^   A  statute 


26.  McKane  i\  Adams,  123  N.  Y.  609,  25 
N.  E.  1057,  20  Am.  St.  Rep.  785;  Koarns  r. 
Howley,  188  Pa.  St.  116,  41  Atl.  273,  68  Am. 
St.  Rep.  852,  42  L.  R.  A.  235. 

Under  the  rules  of  the  republican  party  in 
the,  city  of  Philadelphia,  the  ward  executive 
committee  is  the  proper  tribunal  to  detei- 
mine  whether  any.  of  its  members  have  vio- 
lated their  duty  to  the  party.  In  re  Huej^  G 
Pa.  Dist.  113,  19  Pa.  Co.  Ct.  138. 

27.  Trapper's  Case,  49  Alb.  L.  J.  384. 

28.  Spencer  v.  Maloney,  28  Colo.  38,  62 
Pac.  850;  State  i\  Crittenden,  164  Mo.  237, 
64  S.  W.  162;  Matter  of  Broat,  6  Misc. 
(N.  Y.)  445,  27  N.  Y.  Suppl.  176;  in  re 
Woodworth,  16  N.  Y.  Suppl.  147;  In  re 
Douglass,  9  Pa.  Dist.  187;  In  re  Savage,  3 
Pa.  Dist.  705. 

Scope  of  inquiry. —  In  determining  which  of 
two  sets  of  nominees  of  a  split  political  con- 
vention are  entitled  to  have  their  names 
placed  on  the  official  ballot  as  the  party 
nominees,  the  inquiry  of  the  court  should 
not  extend  to  an  examination  of  political 
methods  further  than  to  ascertain  the  iden- 
tity of  the  regular  party  convention.  Addle 
f.  Davenport,  7  Ida.  282,  62  Pac.  681;  State 
V.  Porter,  11  N.  D.  309,  91  N.  W.  944. 

Where  two  rival  factions  of  a  political 
party  both  hold  conventions  and  nominate 
candidates,  the  officer  whose  duty  it  is  to 
consider  objections  to  certificates  of  nomina- 
tion cannot  determine  which  faction  truly 
represents  the  party,  nor  exclude  the  candi- 
dates of  either  faction  from  the  official  bal- 
lot after  the  nomination  of  its  candidates 
has  been  regularly  certified  to  the  county 
clerk.  So  held  in  Sims  v.  Daniels,  57  Kan. 
552,  46  Pac.  952,  35  L.  R.  A.  146. 

29.  Capps  t\  Krier,  25  Colo.  474,  55  Pac. 
166;  In  re  De  Witt,  9  Pa.  Dist.  648,  24  Pa. 
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Co.  Ct.  385;  In  re  Robb,  7  Pa.  Dist.  620,  21 
Pa.  Co.  Ct.  433;  In  re  Boger,  18  Pa.  Co.  Ct. 
230. 

Decision  of  party  tribunal  not  binding. — 

In  proceedings  to  determine  the  regularity 
of  party  nominations,  the  decisions  of  party 
conventions,  committees,  or  caucuses  are  not 
binding,  and  have  no  weight  with  the  court. 
Matter  of  Broat,  6  Misc.  (N.  Y.)  445,  27 
N.  Y.  Suppl.  176,  56  N.  Y.  St.  780.  See  also 
Matter  of  Heacock,  18  Misc.  (N.  Y.)  311,  41 
N.  Y.  Suppl.  161. 

30.  Matter  of  Heacock,  18  Misc.  (N.  Y.> 
311,  41  N.  Y.  Suppl.  161. 

31.  "Primary  meeting"  defined  see  9  Cyc. 
819. 

32.  People  r.  Cavanaugh,  112  Cal.  674.  44 
Pac.  1057. 

33.  State  v.  Moore,  87  Minn.  308,  92  N.  W. 
4,  94  Am.  St.  Rep.  702,  59  L.  R.  A.  447 ;  Ladd 
V.  Holmes,  40  Oreg.  167,  66  Pac.  714. 

34.  These  statutes  are  modeled  more  or 
less  along  the  lines  of  the  general  election 
laws  of  the  states  in  which  they  are  enacted, 
with  the  additional  provision  that  electors 
voting  thereat  must  express  an  intention  to 
give  general  support  to  the  party  at  whose 
primary  election  they  vote.  They  provide 
for  the  election  machinery  to  carry  them  into 
effect,  and  .  prescribe  the  duties  of  certain 
party  officials  in  the  conduct  of  the  primaries 
whose  acts  are  subject  to  review  by  the  courts 
the  same  as  those  of  general  election  officers. 
Young  V.  Beckham,  72  S.  W.  1092,  24  Ky.  L. 
Rep.  2135;  People  r.  Democratic  Gen.  Com- 
mittee, 164  N.'Y.  335.  58  N.  E.  124,  51  L.  R.  A. 
674  [reversing  52  N.  Y.  App.  Div.  170,  65 
N.  Y.  Suppl.  57] ;  In  re  Woodworth,  16  N.  Y. 
Suppl.  147. 

The  dominant  idea  pervading  these  statutes 
is  the  absolute  assurance  to  the  citizen  that 
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wliicli  provides  that  one  who  has  voluntarily  b'eicome  a  candidate  for  a  party 
nomination  at  the  priinary  election  and  has  failed  to  secure  it  shall  not  have  his 
name  on  the  official  ballot  is  neither  obnoxious  to  the  constitution  nor  unreason- 
able, for  he  is  still  eligible  to  office,  and  the  electors  are  at  liberty  to  write  his 
name  on  the  ballot  if  he  can  induce  them  to  do  so.^^ 

2.  Blank  Spaces  on  Primary  Ballots.  It  has  been  held  that  an  election  of 
candidates  to  the  position  of  nominees  is  not  an  election  within  the  meaning  of 
the  constitution,  and  therefore  that  a  primary  election  law  which  makes  no  pro- 
vision for  leaving  blank  spaces  on  the  ballots  to  enable  the  voters  to  write  in  the 
names  of  persons  of  their  choice  is  not  obnoxious  to  the  constitution.^^ 

3.  Notice  of  Intention  to  Become  a  Candidate.  One  feature  of  the  primary 
election  law  is  that  persons  desiring  to  submit  their  names  to  the  voters  in  a 
primary  election  shall,  not  later  than  a  certain  date  or  certain  number  of  days 
next  preceding  the  holdiug  of  such  primary  election,  file  a  notice  or  affidavit  of 
their  intention  to  become  candidates,  and  for  what  offices,  in  order  that  the 
officers  may  know  what  names  to  place  upon  the  ballots.^^ 

4.  Enrolment  of  Party  Voters.  Among  other  things  the  primary  election  laws 
usually  make  prpvision  for  the  enrolment  of  the  voters  of  the  dilierent  political 


his  wish  as  to  the  conduct  of  the  affairs  of 
his  party  may  be  expressed  through  his  bal- 
lot, and  thus  given  effect,  whether  it  be  in 
accord  with  the  wishes  of  the  leaders  of  his 
party  or  not;  and  that  thus  shall  be  put  in 
effective  operation  in  the  primaries  that 
fundamental  principle  of  democracy  which 
makes  the  will  of  an  unfettered  majority  con- 
trolling. In  other  words  the  scheme  is  to  per- 
mit the  voters  to  construct  the  organization 
from  the  bottom  upward  instead  of  permit- 
ting the  leaders  to  construct  it  from  the 
top  doAvnward.  People  v.  Democratic  Gen. 
Committee,  164  N.  Y.  235,  58  N.  E.  124,  5i 
L.  R.  A.  674. 

Not  applicable  to  certain  parties. — The  New 
York  primary  election  law  provides  that  no 
party  shall  be  subject  to  provisions  of  the 
act  unless  they  elect  to  come  under  it,  which 
casts  less  than  three  per  cent  of  the  entire 
vote  of  the  state  for  governor  at  the  last  pre- 
ceding election.  Under  this  provision  it  has 
been  held  that  a  party  w^hich  failed  to  east 
three  per  cent  of  the  entire  vote  but  did  cast 
more  than  ten  thousand  votes  is  entitled  to 
nominate  its  candidates  by  convention  under 
the  old  law.  Matter  of  Ward,  36  Misc. 
(N.  Y.)  727,  74  N.  Y.  Suppl.  403. 

State  central  committee  has  no  power  to 
call  off  primary  election.  Neal  v.  Young,  75 
8.  W.  1082,  25  Ky.  L.  Rep.  183. 

Mandamus  to  compel  recognition  of  a  mem- 
ber of  a  committee. —  An  application  for  a 
peremptory  writ  of  mandamus  requiring  the 
democratic  central  committee  of  the  county 
of  New  York  to  recognize  the  relator  and  his 
associates,  who  have  been  elected  members 
of  such  general  committee  at  a  primarj^  elec 
tion  as  members  thereof,  to  recognize  as  a 
member  of  the  executive  committee  of  such 
committee  a  person  chosen  by  the  relator  and 
his  associates  was  held  to  be  properly  denied 
where  the  person  chosen  was  not  named  and 
the  relator  had  not  been  denied  his  rights  as 
a  member  of  the  general  committee  and  no 
<lemand  was  made  for  the  recognition  of  any 


specific  person  as  a  member  of  the  executive 
committee  and  no  person  had  made  a  demand 
to  be  recognized  as  such.  People  v.  Demo- 
cratic Gen.  Committee,  175  N.  Y.  415,  67 
N.  E.  898  [affirming  82  N.  Y.  App.  Div.  173, 
81  N.  Y.  Suppl.  784]. 

Committee  cannot  determine  the  eligibility 
of  candidates  in  advance.  Young  v.  Beckham, 
72  S.  \V.  1092,  24  Ky.  L.  Rep.  2135. 

Ballots  supplied  by  candidates. —  Where  a 
primary  election  law  makes  no  provision  for 
the  determination  of  a  contest  in  advance  of 
the  election,  a  candidate  for  nomination  has 
the  right  to  supply  ballots  with  his  own 
name  on  them  in  case  the  committee  refuses 
to  print  his  name  on  the  regular  ballot. 
Flanagan  v.  Hynes,  75  Conn.  584,  54  Atl. 
737. 

35.  State  v.  Moore,  87  Minn.  308,  92 
N.  W.  4,  94  Am.  St.  Rep.  702,  59  L.  R.  A. 
447. 

The  Minnesota  primary  election  law  does 
not  apply  to  the  nomination  of  candidates  for 
general  state  officers.  These  are  still  as  for- 
merly placed  in  nomination  either  by  a  part^' 
convention  or  a  petition  of  electors.  David- 
son y.  Hanson,  87  Minn.  211,  91  N.  W.  1124, 
92  N.  W.  93. 

36.  State  v.  Johnson,  87  Minn.  221,  91 
N.  W.  604,  840. 

37.  '\'\Tiere  the  statute  provided  that  any 
person  desiring  to  submit  his  name  to  the 
voters  in  a  primary  election  should,  not  later 
than  fifteen  days  next  preceding  the  holding 
of  such  primary  election,  apprise  the  com- 
mittee or  governing  authority  of  the  politi- 
cal party  holding  such  primary  of  the  fact 
that  he  is  a  candidate,  it  was  held  that  the 
party  committee  could  not  fix  an  earlier  date 
for  the  candidates  to  submit  their  names  so 
as  to  deprive  any  candidate  who  submitted 
his  name  to  the  committee  as  much  as  fifteen 
days  before  the  election  of  the  right  to  have 
his  name  placed  on  the  ballot.  Egan  v. 
Grewe,  112  Ky.  232,  65  S.  W.  437,  23  Ky.  L. 
Rep.  1495. 
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parties  in  order  to  prevent  all  persons  wliatever  from  voting  in  the  party  prima- 
ries except  such  as  are  entitled  to  do  so.^® 

P.  Percentage  of  Entire  Vote  to  Preserve  Rig^ht  to  Make  Reg-ular 
Nominations.  It  is  not  an  nnnsual  statutory  provision  that  only  political  par- 
ties which  polled  at  the  last  preceding  election  a  certain  percentage  at  the  least 
of  the  entire  vote  cast  may  make  nominations  in  the  regular  way.^^  However,  a 
political  organization,  by  a  failure  to  poll  sufficient  votes  at  the  previous  election 
to  entitle  it  to  nominate  candidates  in  the  regular  way,  does  not  on  that  account 
cease  to  exist,  but  may  put  its  candidates  in  nomination  by  a  petition  of  electors.'*^ 
And  although  a  political  party  did  not  poll  the  requisite  percentage  of  votes  in 
the  whole  state,  yet  if  it  did  so  in  a  particular  district,  division,  or  municipality, 
it  may  there  place  its  local  candidates  in  nomination  in  the  regular  way.^^  A 
ballot  law  requiring  a  political  party  to  have  polled  a  certain  per  cent  of  the 
aggregate  vote  at  the  previous  election  before  it  can  have  the  names  of  its  nomi- 
nees placed  on  the  official  ballot,  or  a  petition  signed  by  an  equal  number  of  elect- 
ors, pledging  themselves  to  vote  for  the  nominees,  is  not  repugnant  to  the  consti- 
tution so  long  as  the  righr  of  individual  electors  to  vote  for  whom  they  please  is 
secured. 

Q.  Nomination  by  Petition  of  Electors — l.  In  General*    By  statute 

when  any  combination  or  number  of  persons  not  constituting  a  political  party 
entitled  to  make  nominations  in  the  usual  way  and  to  have  the  names  of  their 
candidates  placed  on  the  official  ballot  are  desirous  of  placing  candidates  in  nomi- 
nation for  office  and  of  having  their  names  printed  on  the  official  ballot,  they 
may  do  so  by  presenting  to  the  proper  officers  a  petition  bearing  no  less  than  the 


38.  Spier  v.  Baker,  120  Cal.  370,  52  Pac. 
659,  41  L.  R.  A.  196;  People  v.  General  Com- 
mittee, 25  N.  Y.  App.  Div.  339,  49  N.  Y. 
Suppl.  723. 

39.  Colorado. — Schafer  v.  Whipple,  25  Co'Jo. 
400,  55  Pac.  180. 

Illinois. —  People  v.  Williamson,  185  111. 
106,  56  N.  E.  1127. 

OMo.— State  V.  Kinney,  57  Ohio  St.  221, 
48  N.  E.  942. 

Pennsylvania. —  In  re  Citizens'  Party,  7  Pa. 
Dist.  641 ;  In  re  Citizens'  Party,  1  Dauph. 
Co.  Rep.  328. 

Rhode  Island. —  Corcoran  v.  Bennett,  20 
R.  I.  6,  36  Atl.  1122. 

This  is  not  construed  to  mean  that  the 
party  must  have  polled  the  requisite  per- 
centage of  votes  for  each  candidate  to  be 
voted  for;  it  is  sufficient  if  the  party  at  the 
preceding  election  as  a  party  casts  a  vote 
of  the  required  amount,  and  then  it  may 
nominate  a  full  ticket  in  the  regular  man- 
ner, although  there  may  have  been  vacancies 
on  the  ticket  at  the  last  election.  Corcoran 
V.  Bennett,  20  R.  I.  6,  36  Atl.  1122. 

When  statute  deemed  merely  directory. — 
Schuler  v.  Hogan,  168  111.  369,  48  N.  E. 
195. 

40.  Davidson  v.  Hanson,  87  Minn.  211,  91 
N.  W.  1124,  92  K  W.  93. 

41.  People  f.  Williamson,  185  111.  106,  56 
N,  E.  1127.  Under  a  statute  providing  that 
nominations  might  be  made  by  any  party 
which  at  the  last  general  election  polled  ten 
thousand  votes  in  the  state  or  one  per  cent 
of  the  votes  in  the  district,  it  was  held  that 
a  nominating  body  which  had  at  the  last 
general  election  polled  ten  thousand  votes  in 
the  state  might  make  nominations  in  a  dis- 
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trict,  although  it  did  not  poll  therein  one  per 
cent  of  the  vote.  Matter  of  Cantine,  14  Misc. 
(N.  Y.)  139,  35  N.  Y.  Suppl.  584. 

42.  Ransom  v.  Black,  54  N.  J.  L.  446.  24 
Atl.  489,  1021,  16  L.  R.  A.  769;  State  t\ 
Poston,  48  Ohio  St.  620,  51  N.  E.  150,  42 
L.  R.  A.  237 ;  De  Walk  i:  Bartley,  146  Pa.  St. 
529,  24  Atl.  185,  28  Am.  St.  Rep.  814,  15 
L.  R.  A.  771. 

A  statute  providing  that  none  but  the 
names  of  regular  nominees  shall  be  placed 
on  the  official  ballot,  unless  their  names  are 
presented  by  a  petition  signed  by  a  certain 
percentage  of  the  highest  vote  cast  at  the 
last  preceding  election,  is  not  an  abridgment 
of  the  elective  franchise,  where  the  act  pre-  • 
serves  the  right  of  every  citizen  to  vote  for 
any  candidate  whose  name  is  not  on  the  offi- 
cial ballot  by  inserting  the  name  of  his  candi-' 
date  in  the  blank  left  for  that  purpose.  State 
V.  Poston,  48  Ohio  St.  620,  51  N.  E.  150,  42 
L.  R.  A.  237 ;  De  Walt  v.  Bartley,  146  Pa.  St. 
529,  24  Atl.  185,  28  Am.  St.  Rep.  814,  15 
L.  R.  A.  771. 

A  statute,  however,  prohibiting  the  election 
of  delegates  to  a  convention  of  a  political 
party  representing  less  than  a  designated 
percentage  of  the  votes  cast  at  the  last  elec- 
tion is  unconstitutional  and  void,  as  taking 
away  the  rights  of  self-control  and  self-pres- 
ervation from  a  party.  It  is  easy  to  see  that 
if  the  legislature  has  power  to  destroy  one 
party  in  this  manner  it  may  destroy  all  but 
one,  for  it  is  a  question  of  power  and  not  of 
reasonableness  which  the  court  has  to  decide. 
Britton  v.  Board  of  Election  Com'rs,  129  Cal. 
337,  61  Pac.  1115,  51  L.  R.  A.  115;  Spier  t\ 
Baker,  120  Cal.  370,  52  Pac.  659,  41  L.  R.  A. 
196. 
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statutory  number  of  signatures  of  qualilied  electors  ;  and  adopting  a  party  name 
and  device,  if  the  latter  be  required  ;  whereupon  the  nominees  are  entitled  to  the 
same  privileges  on  the  official  ballot  as  if  they  were  regularly  nominated  by  an 
existing  party .'^  It  is  not  necessary  tliat  the  signers  of  the  petition  should  be 
members  of  the  party  ;  it  is  sufficient  if  they  are  qualified  electors  and  desire  to 
vote  for  the  nominee  for  office,^  But  a  signer's  name  should  not  appear  on  more 
than  one  petition  for  the  same  office."*^  Where  the  office  to  be  tilled  is  not  named 
in  the  statute,  the  number  of  signatures  necessary  for  an  independent  nomination 
may  be  determined  by  analogy  to  the  number  required  to  nominate  candidates 
for  other  offices  to  be  voted  for  in  the  same  political  division.^^  So  too  where  the 
election  law  mentions  every  political  division  known  to  the  statutes  of  the  state 
at  the  time  of  its  enactment,  but  a  subsequent  statute  subdivides  some  of  these 
divisions  and  provides  that  officers  formerly  elected  from  the  whole  should 
thereafter  be  elected  from  such  subdivisions,  this  does  not  affect  the  right  to 
independent  nominations.^' 

2.  Cannot  Usurp  Name  of  Existing  Party.  By  statute  in  some  states  a  politi- 
cal party  cannot  appropriate  to  itself  any  part  of  the  name  of  another  political 
organization,  or  have  its  candidates  designated  thereby  on  the  official  ballot ;  and 
this  restriction  extends  to  parties  who  maintain  their  political  existence  either 
through  a  nomination  by  convention  or  a  petition  of  electors.^^  The  name  of  an 
established  political  party  cannot  be  adopted  by  a  new  political  organization,  since 


43.  Colorado. —  Whipple  v.  Kleckner,  25 
Colo.  423,  55  Pac.  163 ;  Schaefer  v.  Whipple, 
25  Colo.  400,  55  Pac.  180. 

/da/io.— Phillips  v.  Curtis,  4  Ida.  193,  33 
Pac.  405. 

Kentucky. —  Jones  v.  Wilshire,  98  Ky.  391, 
33  S.  W.  199,  17  Ky.  L.  Rep.  989. 

Neio  York. — People  i:.  Rice,  UN.  Y,  Suppl. 
832,  25  Abb.  N.  Cas.  460. 

Pennsylvania. —  hi  re  Jeffries,  9  Fa.  Dist. 
663,  24  Pa.  Co.  Ct.  529;  Com.  r.  Richmond, 
5  Pa.  Dist.  647 ;  In  re  King,  1  Pa.  Dist.  807, 
12  Pa.  Co.  Ct.  161. 

Personal  signature  of  elector. — Com.  v.  Con- 
nelly, 163  Mass.  539,  40  N.  E.  862. 

Signatures  to  affidavit  in  support  of  peti- 
tion.—  People  f.  New  York,  10  Misc.  ( N.  Y. ) 
200,  31  N.  Y.  Suppl.  467. 

Residence  and  oath  of  petitioner. —  Matter, 
of  Adams,  21  Misc.  (N.  Y.)  396,  47  N.  Y. 
Suppl.  543. 

Officer  bound  to  recognize  petition. —  David- 
son f.  Hanson,  87  Minn.  211,  91  N.  W.  1124, 
92  N.  W.  93. 

Attaching  names  from  another  petition. — 

Where,  after  a  petition  has  been  put  in  cir- 
culation and  a  number  of  electors  has  signed 
it,  and  some  of  the  nominees  then  resigned 
and  a  new  petition  was  prepared  in  which 
their  place  was  filled  by  other  names,  the 
names  signed  to  the  first  petition  cannot  be 
considered  in  ascertaining  whether  the  new 
petition  had  the  requisite  number  of  signa- 
tures. State  V.  Lesueur,  136  Mo.  452,  38 
S.  W.  325. 

Amending  petition. —  Whipple  v.  Kleckler, 
25  Colo.  423,  55  Pac.  163. 

44.  Wilkins  v.  Duffv,  70  S.  W.  668,  24  Ky. 
L.  Rep.  913,  968. 

45.  If  it  does  he  cannot  be  counted  as  a 
petitioner  for  either  candidate,  Southall  v. 
Griffith,  100  Ky.  91,  37  S.  W."  577,  18  Ky.  L. 
Rep.  599. 


Signers  who  have  participated  in  a  party 
convention. —  A  statute  prohibiting  the  same 
persons  from  joining  in  a  certificate  of  nomi- 
nation by  electors  of  more  than  one  person 
for  the  same  office  does  not  prohibit  an  elector 
who  has  participated  in  a  party  convention 
from  joining  in  a  certificate  of  nomination  of 
a  candidate  of  another  party  for  the  same 
office.  State  v.  Burdick,  6  Wyo.  448,  46  Pac. 
854,  34  L.  R.  A.  845! 

46.  Matter  of  Fagan,  21  Misc.  (N.  Y.) 
403.  47  N.  Y.  Suppl.  288. 

47.  Thus,  in  People  v.  Voorhis,  168  N.  Y. 
367,  61  N.  E.  283,  it  appeared  that  at  the 
time  of  the  enactment  of  the  primary  elec- 
tion law,  the  aldermen  of  the  city  of  New 
York  were  elected  as  representatives  of  their 
wards.  Subsequently  the  charter  of  the  city 
of  New  York  divided  the  wards  into  alder- 
manic  districts,  and  provided  that  aldermen 
should  be  elected  to  represent  these  districts 
within  the  wards.  No  such  political  division 
was  known  at  the  time  of  the  enactment  of 
the  election  law,  yet  the  court  held  thau  it 
was  within  the  spirit  of  the  statute  that  in- 
dependent nominations  might  be  made.  It 
should  be  added,  however,  that  Parker,  C.  J., 
and  O'Brien,  J.,  dissented  from  this  opin- 
ion, 

48.  Davidson  r.  Hanson,  87  Minn.  211,  91 
N.  W.  1124,  92  N.  W,  93,  Thus,  in  Lind  v. 
Scott,  87  Minn.  226,  91  N.  W.  1125,  it  ap- 
peared that  defend'ant  as  auditor  of  Hennepin 
county  had  printed  on  the  official  ballots  to 
be  used  at  the  general  election,  in  November, 
1902,  in  that  county,  the  name  of  a  candidate 
for  congress,  designated  as  "  social  demo- 
crat." The  application  was  to  strike  out  the 
word  "  democrat,"  Upon  due  deliberation  the 
court  not  only  struck  out  the  word  "  demo- 
crat," but  ordered  that  not  only  that  but  the 
word  "  democratic  "  should  be  prohibited  on 
the  ballots. 
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this  is  on  its  face  a  fraudulent  sclieme  to  deceive  unwary  voters.'*^  If  a  party  is 
organized,  although  it  may  not  have  sufficient  strength  to  make  nominations  by 
convention,  it  is  entitled  to  have  whatever  proceedings  it  may  take  with  reference 
to  making  nominations  protected  in  the  same  way  that  nominations  by  convention 
are ;  and  therefore  if  parties  who  are  not  authorized  to  do  so  undertake  to  make  a 
nomination  by  petition  such  nomination  cannot  be  sustained  as  against  one  made 
by  those  who  do  represent  the  party.^^ 

3.  Names  Cannot  Be  Printed  on  Ticket  of  Existing  Party.  The  names  of 
candidates  nominated  by  petition  cannot  be  placed  on  the  regular  ticket  of  any 
party,  although  there  be  vacancies  on  the  ticket  of  the  party  of  which  they  are 
members.^^  JPoliticah  parties  have  a  right  to  refrain  from  making  nominations  if 
tliey  see  lit;  but  in  that  case  the  places  must  remain  vacant  on  tiie  official  ballot. 
A  candidate  nominated  by  petition  is  the  nominee  of  the  petitioners  only,  what- 
ever may  be  his  political  faith.^^  If,  however,  the  candidates  of  a  political  party 
decline  after  it  is  too  late  to  make  the  regular  nominations,  the  vacancies  may  be 
tilled  by  petition  of  the  electors  and  the  names  of  the  substitutes  may  be  printed 
on  the  regular  party  ticket.^^ 

R.  Certificates  of  Nomination  —  l.  In  General  Elections.  A  certificate  of 
nomination  of  a  political  convention  for  an  office  in  order  to  be  tiled  should  be 
signed  by  the  presiding  officer  and  secretary  of  the  convention,  and  acknowledged 
or  sworn  to  if  the  statute  so  requires.^^    If  the  certificate  of  nomination  is  regular 


49.  Porter  v.  Flick,  60  Nebr.  773,  84  N.  W. 
262;  In  re  Savage,  15  Pa.  Co.  Ct.  508. 

If  upstart  parties  were  at  liberty  to  usurp 
the  names  of  established  political  parties  it 
would  result  in  no  end  of  political  trickery 
and  fraud  designed  to  mislead  voters  into 
voting  the  wrong  ticket. 

Colorado. —  McMillan  v.  Spencer,  28  Colo. 
80,  62  Pac.  849;  Phillips  v.  Curley,  28  Colo. 
34,  62  Pac.  837;  Philips  v.  Smith,  25 
Colo.  456,  55  Pac.  184;  Whipple  v.  Wheeler, 
25  Colo.  421,  55  Pac.  188. 

Idaho. —  Williams  v.  Lewis,  6  Ida.  184,  54 
Pac.  619. 

Montana. —  State  v.  Moran,  24  Mont.  433, 
63  Pac.  390. 

A^ew  York. —  Matter  of  Smith,  36  Misc. 
292,  73  N.  Y.  Suppl.  463. 

Pennsylvania. —  Com.  v.  Kreimer,  8  Pa. 
Dist.  603,  22  Pa.  Co.  Ct.  618. 

Certificate  of  bolting  convention. —  In  re 
Bundy,  7  Pa.  Dist.  625. 

The  designation  "National  Democratic 
Party"  on  the  official  ballot  is  sufficiently 
distinctive  to  avoid  confusion  with  "  Demo- 
cratic Party."  Craig  v.  BroAvn,  114  Cal.  480, 
46  Pac.  870  (Beatty,  C.  J.,  and  Garoutte,  J., 
dissenting)  ;  Matter  of  Greene,  9  N.  Y.  App. 
Div.  223,  41  N.  Y.  Suppl.  177  (Cullen  and 
Bartlett,  J  J.,  dissenting). 

The  names  "The  Anti-Fusion  Populist 
Party,"  "  The  People's  Party  "  and  "  The  Na- 
tional People's  Party  "  are  not  so  similar  as 
to  mislead  or  confuse  voters;  hence  a  cer- 
tificate of  nomination  designating  the  can- 
didates as  nominees  of  the  first-named  party 
will  not  be  kept  from  the  files  because  of  the 
prior  filing  of  certificates  of  nomination  of 
the  other  two  parties.  Acker  v.  Smith,  25 
Colo.  461,  55  Pac.  162. 

50.  Philips  V.  Smith,  25  Colo.  456,  55  Pac. 
184. 
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51.  Whipple  f.  Owen,  24  Colo.  319,  50  Pac. 
861;  Phillips  V.  Curtis,  4  Ida.  193,  38  Pac. 
405;  Lowry  v.  Davis,  101  Iowa  236,  70  N.  W. 
190;  Atkeson  f.  Lay,  115  Mo.  538,  22  S.  W. 
481. 

False  certificate  does  not  help  the  matter. 

Landrum  v.  Shutt,  45  S.  W.  1046,  24  Ky. 
L.  Rep.  290. 

Failure  to  make  nominations  by  conven-  | 
tion. — Under  a  statute  providing  that  a  party 
entitled  to  make  nominations  by  convention, 
in  case  of  a  failure  to  do  so  may  put  its  ' 
candidates  in  nomination  by  petition,  it  was  j 
held  that  before  a  clerk  could  be  compelled  by 
mandamus  to  print  the  nanie  of  a  nominee 
by  petition  under  a  party  device  and  title,  it 
must  be  shown  that  such  party  had  made  no 
nomination  by  convention,  and  that  the  can- 
didate was  in  fact  a  nominee  by  petition  of 
that  party.  Southall  v.  Griffith,  100  Ky.  91, 
37  S.  W.  577,  18  Ky.  L.  Rep.  599.  Where  a 
petition  nominating  a  candidate  for  an  office 
asks  that  his  name  be  placed  on  the  ballots 
under  the  device  and  title  of  a  party,  and 
he  is  not  shown  to  be  entitled  to  have  his 
name  printed  as  the  candidate  of  such  party, 
his  name  should  not  be  placed  on  the  ballots 
at  all.  Southall  v.  Griffith,  100  Ky.  91,  37 
S.  W.  577,  18  Ky.  L.  Rep.  599. 

52.  State  v.  Fransham,  19  Mont.  273,  48 
Pac.  1;  State  V,  Reek,  18  Mont.  557,  46  Pac. 
438;  State  v.  Tooker,  18  Mont.  540,  46  Pac. 
530,  34  L.  R.  A.  315;  State  v.  Rotwill,  18 
Mont.  502,  46  Pac.  370;  State  v.  Elliott,  17 
Wash.  18,  48  Pac.  734. 

53.  State  v.  Burdick,  6  Wyo.  448,  46  Pac. 
854,  34  L.  R.  A.  845. 

54.  White  v.  Sanderson,  74  Minn.  118,  76 
N.  W.  1021,  73  Am.  St.  Rep.  334,  42  L.  R.  A. 
231;     In  re   Twenty-Eighth   Ward  School 
Directors,  8  Pa.  Dist.  140,  22  Pa.  Co.  Ct.  I 
308.  I 
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on  its  face,  and  filed  with  the  proper  officer  it  is  prima  facie  evidence  of  the 
nomination  of  the  person  certified  to  have  been  nominated.^^  A  statutory  pro- 
vision requiring  certificates  of  nominations  of  candidates  for  office  to  be  made  and 
filed  in  order  that  the  names  of  the  candidates  may  be  printed  on  the  official 
ballot  is  mandatory.^*^  The  certificate  must  designate  the  particular  office  for 
which  the  candidate  was  nominated.^" 

2.  Of  Nominations  to  Fill  Vacancies.  Where  a  committee  is  empowered  to 
fill  vacancies,  their  certificate  of  nomination  should  state  the  cause  of  the  vacancy, 
the  office,  the  name  of  the  original  nominee,  and  that  of  the  person  appointed  to 
take  his  place ;  and  also  the  authority  of  the  committee  to  act  in  the  premises, 
The  cel'tificates  of  nomination  in  such  cases  may  be  executed  by  the  presiding 
officer  and  secretary  of  the  nominating  committee.^^ 


A  certificate  of  nomination  made  by  a  ward 
convention  will  be  declared  void  when  such 
certificate  is  neither  signed  nor  sworn  to  by 
the  officers  of  election  in  accordance  with  the 
party  rules.  In  re  Twenty-Eighth  Ward 
School  Directors,  8  Pa.  Dist.  'l40,  22  Pa.  Co. 
Ct.  308. 

In  Illinois  certificates  of  nomination  must 
not  only  be  signed  by  the  presiding  officer  and 
secretary  of  the  convention,  but  must  also 
be  sworn  to  by  them  to  be  true  to  the  best  of 
their  knowledge  and  belief,  and  a  certificate 
of  the  oath  must  be  annexed  to  the  certificate 
of  nomination.  Schuler  r.  Hogan,  168  111. 
369,  378,  48  N.  E.  195. 

In  Missouri  such  certificates  should  be  ac- 
knowledged by  the  presiding  officer  and  sec- 
retary of  the  convention  in  the  same  manner 
as  deeds  for  land.  State  v.  Lesueur,  103  Mo. 
253,  15  S.  W.  539. 

Personal  knowledge  of  officer  taking  oath. — 
Matter  of  McClosky,  21  Misc.  (N.  Y.)  365, 
47  N.  Y.  Suppl.  294. 

Signed  by  wrong  officers. —  In  re  Allegheny 
City  Elections,  12  Pa.  Co.  Ct.  660. 

Waiver  of  defect. —  Jones  r.  State,  153  Ind. 
440,  55  N.  E.  229. 

Want  of  sufficient  signatures. —  Nomination 
papers  will  be  rejected  when  an  indispensable 
sheet  containing  ninety-two  names  was 
vouched  for  by  only  four  signers,  and  they 
did  not  become  receivable  by  the  action  of 
the  fifth  voucher  in  signing  several  days  after- 
ward when  the  time  for  filing  had  elapsed. 
Com.  V.  Martin,  7  Pa.  Dist.  659. 

55.  Schuler  v.  Hogan,  168  111.  369,  48  N.  E. 
195;  State  r.  Benton,  13  Mont.  306,  34  Pac. 
301;  Robbins  v.  Harrity,  2  Pa.  Dist.  163. 

A  certificate  of  nomination  from  a  turbu- 
lent convention  will  not  be  sustained  where 
the  evidence  forbids  the  conclusion  that  a 
majority  of  the  lawful  delegates  voted  for 
the  certified  nominee.  In  re  De  Witt,  9  Pa. 
Dist.  648;  In  re  Lauer,  7  Pa.  Dist.  646;  In 
re  Robb's,  etc..  Nomination,  7  Pa.  Dist.  577. 

56.  State  v.  Hays,  27  Mont.  174,  70  Pac. 
321;  Price  r.  Lush,  10  Mont.  61,  24  Pac.  749, 
9  L.  R.  A.  467;  State  v.  Barber,  4  Wyo.  56. 
32  Pac.  14. 

Filing  certificate  with  wrong  officer.— Where 
the  statute  provided  that  certificates  of  nomi- 
nation for  state  offices  should  be  filed  with 
the  secretary  of  the  commonwealth,  and  cer- 
tificates for  all  other  offices  should  be  filed 
[22] 


with  the  county  commissioners,  it  was  held 
that  if  a  candidate  for  the  house  of  repre- 
sentatives filed  a  certificate  with  the  county 
commissioners,  the  printing  of  his  name  on 
the  official  ballot  would  not  be  prohibited. 
In  re  Prohibition  Party's  Nomination  Papers, 
15  Pa.  Co.  Ct.  319. 

Lost  certificate. —  Where  a  certificate  of 
nomination  has  been,  properly  filed  but  has 
been  lost,  it  may  be  supplied  by  the  political 
party  or  persons  making  the  original  nomina- 
tion or  by  the  executive  committee  of  such 
party  at  any  time  before  election  day.  Rath- 
burn  r.  Hamilton,  53  Kan.  470,  37  Pac.  20. 

57.  State  v.  Falley,  9  N.  D.  464,  83  N.  W. 
913. 

58.  The  provisions  of  the  Australian  Ballot 
Law  prescribing  the  facts  to  be  stated  in  the 
certificate  of  nomination  and  the  manner  in 
which  the  nomination  may  be  declined  and 
the  resulting  vacancy  filled  should  not  be 
considered  mandatory,  when  the  question  of 
a  failure  to  comply  with  them  quickly  is 
raised  after  an  election,  the  fairness  of  which 
is  not  questioned.  Stackpole  r.  Hallaham,  16 
Mont.  40,  40  Pac.  80,  28  L.  R.  A.  502  [modi- 
fying Price  v.  Lush,  10  Mont.  61,  24  Pac. 
749,  9  L.  R.  A.  467]. 

A  certificate  purporting  to  fill  a  vacancy, 
but  stating  neither  the  cause  of  the  vacancy, 
whether  by  resignation,  declination,  or  death, 
nor  the  authority  to  fill  it,  nor  giving  the 
name  of  the  person  whose  place  is  to  be 
filled,  is  insufficient,  and  should  not  be  filed 
or  the  name  of  the  nominee  thus  designated 
be  placed  on  the  official  ballot.  Lucas  v. 
Ringsrud,  3  S.  D.  355,  53  N.  W.  426.  See 
also  Price  v.  Lush,  10  Mont.  61,  24  Pac.  749, 
9  L.  R.  A.  467. 

Where  no  provision  for  filling  vacancies 
was  made  by  the  nominating  convention,  and 
there  was  no  time  to  call  another  convention, 
vacancies  caused  by  the  county  clerk's  hold- 
ing a  certificate  of  nomination  to  be  in- 
operative may  under  the  Kansas  statute  be 
filled  by  the*  central  committee  by  renomi- 
nating the  original  candidate.  Bower  r. 
Clemans,  61  Kan.  129,  58  Pac.  969. 

59.  White  r.  Sanderson,  74  :Minn.  118,  76 
N.  W.  1021,  73  Am.  St.  Rep.  334,  42  L.  R.  A. 
231.  But  see  In  re  Berlin,  7  Pa.  Dist.  663, 
where  it  was  held  that  the  certificate  of  sub- 
stituted nominations  was  invalid  when  nam- 
ing only  the  president  and  secretary  of  the 
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3.  Formal  Defects.  The  statute,  in  so  far  as  it  relates  to  the  form  of  the  cer- 
titicate  and  of  the  acknowledgment  or  affidavit,  is  generally  regarded  as  being 
directory,  and  mere  informality  in  either  will  not  be  permitted  to  defeat  an  elec- 
tion fairly  held  although  the  statute  maybe  so  worded  that  the  courts  will  con- 
strue its  provisions  as  to  matters  of  form  as  mandatory .^^  No  objection  to  nomi- 
nation papers  will  be  considered  by  the  courts  unless  thej  come  strictly  within 
the  provisions  of  the  statute,  the  authority  of  the  courts  in  that  regard  being 
purely  statutory .^^ 

4.  Time  of  Filing.  Statutory  provisions  in  regard  to  the  time  of  filing  certifi- 
cates of  nomination  are  mandatory,  and  a  certificate  offered  after  the  time  limited 
is  properly  rejected.^^  The  presentation  of  a  certificate  of  nomination  in  due 
time  to  the  proper  officer  is  tantamount  to  a  filing,  although  the  officer  does  not 
mark  it  as  filed.^*  The  rule  does  not  apply  to  the  filling  of  vacancies  caused  by 
the  death  or  declination  of  candidates  after  the  time  for  filing  certificates  has 
expired. So  if  through  the  carelessness  of  ofiicers  a  certificate  is  not  filed  in 
time  it  may  be  treated  as  a  case  of  vacancy,  which  may  be  iilled  by  a  duly  author- 
ized committee.^^  And  the  same  is  true  where  the  certificate,  although  filed  in 
time,  is  fatally  defective.^^  It  seems,  however,  that  a  statutory  requirement  that 
the  certificate  of  nomination  shall  be  filed  not  more  than  sixty  days  before  the 
election  is  directory  merely,  and  the  nominee  loses  no  right  by  filing  it  sooner.^^ 

5.  Objections  to  Nomination  Papers  —  a.  In  General.  When  the  authority  to 
make  a  nomination  is  legally  challenged  by  objections  filed  to  the  certificate  of 


committee  and  not  the  names  of  the  com- 
mittee authorized  to  make  such  substituted 
nominations. 

60.  Stackpole  v.  Hallaham,  16  Mont.  40, 
40  Pac.  80,  28  L.  R.  A.  502;  State  Barbei, 
4  Wyo.  56,  32  Pac.  14. 

The  certificate  of  nomination  need  not  show 
on  its  face  that  the  party  making  the  nomi- 
nation cast  the  requisite  statutory  percentage 
of  the  entire  vote  of  the  state  to  entitle  it 
to  make  a  regular  nomination.  Schuler  r. 
Hogan,  168  111.  369,  48  N.  E.  195. 

61.  Lucas  r.  Ringsrud,  3  S.  D.  355,  57 
N.  W.  426. 

62.  In  re  Shenandoah,  etc..  Nominations,  6 
Pa.  Dist.  156;  In  re  Jobes,  2  Pa.  Dist.  8; 
In  re  Van  Storch,  2  Pa.  Dist.  7. 

The  court  has  no  power  to  amend  an  elec- 
tion certificate  by  striking  a  name  therefrom 
and  substituting  another  for  the  same  ofiice, 
on  an  allegation  of  fraud  by  election  officers, 
not  raised  before  or  passed  upon  by  the  parly 
tribunal  charged  with  the  duty  of  declaring 
and  certifying  the  nominees.  Com.  ex  rel. 
Mansfield, "^18  Pa.  Co.  Ct.  428. 

63.  California. — Griffin  v.  Dingley,  114  Cal. 
481,  46  Pac.  457. 

Kansas. —  Bower  v.  Clemans,  61  Kan.  129, 
58  Pac.  969. 

Kentucky. —  Hollon  v.  Center,  102  Ky.  119, 
43  S.  W.  174,  19  Ky.  L.  Rep.  1134. 

New  York. —  In  re  Cudderback,  3  N.  "Y, 
App.  Div.  103,  39  N.  Y.  Suppl.  388;  Matter 
of  McDonald,  25  Misc.  80,  54  N.  Y.  Suppl. 
^90. 

Pennsylvania. —  In  re  Ringler,  8  Pa.  Dist. 
620;  Donahoe  v.  Johnson,  8  Pa.  Dist.  316; 
In  re  Ewing,  3  Pa.  Dist.  477,  13  Pa.  Co.  Ct. 
638;  In  re  Weyant,  2  Pa.  Dist.  818,  13  Pa. 
Co.  Ct.  561;  In  re  Rosenstock,  9  Kulp  538. 

See  18  Cent.  Dig.  tit.  "  Elections,"  §  127. 
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But  see  State  v.  Licking  County,  17  Ohio 
Cir.  Ct.  396,  9  Ohio  Cir.  Dec.  427,  where  it 
was  held  that  the  statute,  although  manda- 
tory in  form,  should  be  regarded  as  directory, 
where  it  appeared  that  the  failure  to  file  the 
certificate  in  due  time  could  not  have  afl'ected 
the  result  of  the  election. 

Sunday  or  legal  holiday. —  If  the  last  day 
for  filing  a  certificate  fall  on  a  Sunday  or  a 
legal  holiday  it  must  be  filed  the  day  before 
to  be  in  time.  Griffin  v.  Dingley,  114  Cai. 
481,  46  Pac.  457;  State  v.  Falley,  9  N.  D. 
464,  83  N.  W.  913. 

The  election  law  is  satisfied  by  the  delivery 
of  a  certificate  of  nomination  to  the  officer 
at  any  time  before  midnight  of  the  last  day 
for  filing,  and  wherever  he  may  be;  it  need 
not  be  delivered  to  him  at  his  office.  Matter 
of  Norton,  34  N.  Y.  App.  Div.  79,  53  N.  Y. 
Suppl.  1092  [reversing  25  Misc.  48,  53  N.  Y. 
Suppl.  924]. 

64.  Reese  v.  Hogan,  117  Iowa  603,  91  N.  W. 
907. 

65.  State  v.  Hogan,  24  Mont.  397,  62  Pac. 
683;  In  re  Clay,  2  Pa.  Dist.  19,  12  Pa.  Co. 
Ct.  419. 

66.  People  v.  Hartley,  170  111.  370,  48 
N.  E.  950;  State  v.  Clark,  56  Nebr.  584,  77 
N.  W.  87. 

Vacancies  caused  by  failure  to  file  certifi- 
cate in  time. —  Where  the  certificate  of  nomi- 
nation was  not  filed  within  the  required  time 
and  vacancies  thus  occurred,  it  was  held  that 
such  vacancies  might  be  filled,  under  the  pro- 
visions of  the  statute  authorizing  the  filling 
of  vacancies.  Reese  i\  Hogan,  117  Iowa  603, 
91  N.  W.  907. 

67.  State  v.  Hogan,  24  Mont.  397,  62  Pac. 
683. 

68.  Hollon  V.  Center.  102  Kv.  119,  43  S.  W. 
174,  19  Ky.  L.  Rep.  1134. 
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nomination,  and  violation  or  disregard  of  the  party  rules  is  alleged,  the  court 
must  hear  the  facts  and  determine  the  question. '^^  One  who  is  not  a  member  of 
the  party  making  nominations  cannot  object  to  the  regularity  of  the  proceedings 
resulting  in  the  nomination/*^ 

b.  Time  of  Making*.  It  is  usually  provided  by  statute  that  objections  to 
nomination  papers  shall  be  made  within  a  designated  time  after  such  papers  are 
tiled,'^  or  within  a  certain  number  of  days  before  election.*^  And,  after  the  time 
for  riling  objections  has  passed,  in  the  abser.ce  of  fraud  a  certificate  of  nomina- 
tion to  w^hicli  no  objections  were  filed  and  which  is  regular  in  form  cannot  be 
attacked.'^  At  all  events  such  objection  should  be  made  before  the  election,  for 
if  not  so  made  the  legal  authority  of  a  convention  will  in  the  absence  of  fraud  be 
conclusively  presumed."^ 

e.  Notice  of  Objections.  Service  of  a  copy  of  tlie  written  objections  to  the 
certificate  of  nomination  of  a  candidate  whose  nomination  is  attacked  is  sufficient 
notice.'^ 

d.  Waiver  of  Objections.  The  conduct  of  the  person  or  persons  having  the 
right  to  raise  objections  to  nomination  papers  may  be  such  as  to  constitute  a 
waiver  of  such  objections.'*^ 

6.  Amendment  of  Nomination  Papers.  If  nomination  papers  are  defective  they 
may  be  amended,  but  this  cannot  be  done  by  the  courts ;  it  must  be  done  by  the 
party  fihng  them.'* 

7.  Determination  of  Regularity  of  Certificate  and  Nomination.  Officers  with 
whom  certificates  of  nomination  are  filed  have  authority  to  pass  upon  the  form 


69.  hi  re  Robb,  7  Pa.  Dist.  G20,  21  Pa.  Co. 
Ct.  433. 

70.  In  re  Winton  Borough,  2  Lack.  Leg.  N. 
(Pa.)  13. 

71.  State  V.  Piper,  50  Nebr.  40,  69  N.  W. 
383;  Matter  of  Cowie,  11  N.  Y.  Suppl.  838, 
25  Abb.  N.  Cas.  (N.  Y.)  455. 

72.  In  re  Reed,  10  Pa.  Dist.  210,  24  Pa. 
Co.  Ct.  636. 

73.  In  re  Thomas,  6  Pa.  Dist.  652,  20  Pa. 
Co.  Ct.  165. 

A  party  convention  is  not  required  to  wait 
until  an  unusual  hour  or  to  adjourn  until 
the  following  day  to  permit  an  arrival  of 
delegates  detained  by  an  extraordinary  flood 
who  have  notified  the  convention  of  their  de- 
tention. In  re  Davis^  3  Pa.  Dist.  824,  15 
Pa.  Co.  Ct.  305. 

Where  a  statute  requires  the  written  ob- 
jections to  a  certificate  of  nomination  to  be 
filed  within  five  days  after  the  filing  of  the 
certificate  and  notice  thereof  to  be  given  to 
the  candidate,  if  no  objections  in  writing  are 
filed  and  the  certificate  is  regular  on  its  face, 
the  clerk  must  treat  the  nomination  as  valid. 
Hoos  V.  O'Donnell,  60  N.  J.  L.  35.  37  Atl.  72, 
447. 

74.  Schuler  r.  Hogan,  168  111.  369,  48  N.  E. 
195;  State  r.  Norris,  37  Nebr.  299,  55  N.  W. 
1086. 

75.  In  re  Thomas,  6  Pa.  Dist.  652,  20  Pa. 
Co.  Ct.  165. 

76.  Thus  where  a  candidate  for  public  of- 
fice makes  no  objection  to  the  certificate  of 
nomination  of  his  opponent  before  the  elec- 
tion, when  the  statute  provides  for  the  time 
and  mode  of  presenting  such  objections  he 
should  be  regarded  as  having  waived  all  ob- 
jections that  may  exist  to  the  presence  on 
the  official  ballot  of  any  nanues  of  nominees 


not  properly  entitled  to  be  there.  Allen  v. 
Glvnn,  17  Colo.  338,  29  Pac.  670,  31  Am.  St. 
Rep.  304,  15  L.  R.  A.  743;  Schuler  r.  Hogan, 
168  111.  369,  48  N.  E.  195;  Bowers  x.  Smith, 
111  Mo.  45,  20  S.  W.  101,  33  Am.  St.  Rep. 
491,  16  L.  R.  A.  754;  State  i\  Elliott.  17 
Wash.  18,  48  Pac.  734. 

77.  In  re  Ewing,  3  Pa.  Dist.  477,  13  Pa. 
Co.  Ct.  638;  In  re  Savage,  15  Pa.  Co.  Ct.  306. 

An  affidavit  to  a  nomination  paper  which 
fails  to  state  that  the  signers  were  qualified 
electors  of  the  district  may  be  amended  where 
the  affiants  actually  made  the  necessary  af- 
fidavit, and  the  mistake  was  that  of  the  at- 
testing magistrate  in  not  filling  the  pj'oper 
blanks.  Com.  r.  Reeder,  5  Pa.  Dist.  662,  18 
Pa.  Co.  Ct.  229. 

Defective  affidavit  to  petition. —  /??  re  But- 
ler, 4  Pa.  Dist.  187,  7  Kulp  (Pa.)  489,  16  Pa. 
Lo.  Ct.  78. 

Defective  execution  of  certificate  of  nomi- 
nation.—  In  re  Robinson,  7  Pa.  Dist.  639. 
Defect  in   appellation   of   party. —  In  re 

Thomas,  6  Pa.  Dist.  652,  20  Pa.  Co.  Ct.  165. 

Substitution  of  candidates. —  Com.  ex  rel. 
Mansfield,  18  Pa.  Co.  Ct.  428. 

The  court  can  amend  only  defect  in  form. 

Where  the  exclusion  of  properly  accredited 
delegates  changed  the  result  in  tlie  nomina- 
tion made  by  a  political  convention,  the  cer- 
tificate of  nomination  was  null  and  void,  and 
could  not  be  amended  by  inserting  the  name 
of  the  candidate  who  would  have  received  the 
majority  of  the  votes  had  the  delegates  who 
were  excluded  been  admitted,  as  the  court 
has  power  to  amend  only  where  the  certificate 
is  defective.  In  re  Reitzel,  9  Pa.  Dist.  645, 
24  Pa.  Co.  Ct.  379. 

Objections  to  second  certificate. — Objections 
to  a  nomination  paper  of  a  candidate  will 
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and  sufficiency  of  sucli  certificates  but  tliey  liave  no  autliority  to  decide  contro- 
versies in  regard  to  the  regularity  of  nominations,^^  unless  the  statute  expressly 
gives  them  power  to  do  so.^^  Under  the  Australian  Ballot  Law  the  secretary  of 
state  and  other  officers  with  whom  certificates  of  nomination  are  to  be  filed  have 
somewhat  enlarged  powers.  They  must  pass  in  the  first  instance  not  only  upon 
the  form  and  sufficiency  of  the  certificate  of  nomination,  but  liave  power  to 
decide,  npon  extrinsic  evidence,  whether  the  candidate  named  in  such  certificate 
w'as  in  fact  nominated  by  a  convention  called  and  held  in  accordance  with  the 
precedents  and  usages  of  a  political  party  which  cast  the  statutory  percentage  of 
votes  at  the  last  general  state  election.*^^    The  usual  course  is  that  disputed  ques- 


be  sustained  when  a  prior  nomination  cer- 
tificate by  the  same  party  is  already  filed, 
but  the  paper  is  not  wholly  void,  and  the  de- 
fect may  be  remedied  by  amendment.  In  re 
Thomas,  6  Pa.  Dist.  652,  20  Pa.  Co.  Ct.  165. 

New  certificate  filed  nunc  pro  tunc. — Where 
through  a  misconstruction  of  the  statute 
there  was  a  fatal  defect  in  a  certificate  of 
nomination  which  was  filed  in  time  the  court 
ordered  a  new  and  proper  certificate  to  be 
filed  nunc  pro  tunc.  In  re  Grogan,  13  N.  Y. 
Suppl.  421. 

78.  State  v.  Lesueur,  103  Mo.  253,  15 
S.  W.  539;  Com.  v.  Martin,  7  Pa.  Dist.  662. 

79.  Colorado. —  People  v.  Pueblo  Dist.  Ct., 
18  Colo.  26,  31  Pac.  339. 

Neiv  York. —  People  v.  Roosevelt,  9  N.  Y. 
App.  Div.  626,  41  N.  Y.  Suppl.  572. 

North  Dakota.— Stsite  v.  Falley,  9  N.  D. 
450,  32  N.  W.  860. 

Oregon. —  Sears  v.  Kincaid.  33  Oreg.  215, 
53  Pac.  303. 

Pennsylvania. —  Jeffries  v.  Griest,  9  Pa. 
Dist.  683,  24  Pa.  Co.  Ct.  412;  Com.  v.  Rich- 
mond, 5  Pa.  Dist.  647. 

The  statute  giving  the  secretary  of  state 
power  to  pass  on  objections  to  certificates  of 
nomination  gave  him  no  authority  to  exclude 
the  nominations  of  the  republican  party  from 
the  official  ballot  on  the  ground  that  it  had 
been  superseded  by  the  silver  republican 
party.  People  v.  McGafifey,  23  Colo.  156,  46 
Pac.  930. 

80.  State  v.  Allen,  43  Nebr.  651,  62  N.  W. 
35.  See  also  Chapman  v.  Miller,  52  Ohio  St. 
166,  39  N.  E.  24. 

Under  the  Colorado  statute  providing  that 
the  officer  with  whom  the  original  certificate 
of  nominations  by  a  political  party  is  filed 
shall  pass  on  the  validity  of  all  objections, 
such  officer  in  the  first  instance,  and  the  court 
on  review,  may  determine  the  claim  of  rival 
factions  of  the  same  political  party  to  have 
their  nominees  placed  on  the  official  ballot. 
Spencer  v.  Maloney,  28  Colo.  38,  62  Pac.  850. 

Under  the  Kansas  statute,  a  special  tribu- 
nal, consisting  of  the  secretary  of  state,  state 
auditor,  and  attorney-general,  is  given  power 
to  inquire  after  objections  made  as  to  the 
regularity  of  nomination  papers  filed  with 
the  secretary  of  state,  and  to  consider  further 
questions  arising  in  relation  thereto,  on  no- 
tice to  the  candidates  afi'ected;  and  the  stat- 
ute provides  that  a  decision  by  a  majority  of 
said  officers  shall  be  final.  It  was  held  that 
after  a  hearing  before  such  officers  and  a 
finding  by  them  that  one  of  two  candidates 
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for  state  senator  was  regularly  nominated  by 
a  convention,  Avhich  divided  into  two  parts, 
each  naming  a  candidate,  that  their  decision 
will  not  be  disturbed  by  the  courts  in  the 
absence  of  bad  faith  or  arbitrary  conduct 
showing  wrongful  acts  amounting  to  fraud 
on  the  part  of  the  officers.  Miller  v.  Clark, 
02  Kan.  278,  62  Pac.  664. 

Under  the  Ohio  statute  providing  that  cer- 
tificates of  nomination  and  nomination  papers 
on  being  filed,  if  in  apparent  conformity  with 
such  act,  shall  be  deemed  to  be  valid  unless 
objections  are  made  within  a  certain  time, 
which  objections  or  other  questions  arising  in 
the  course  of  the  nomination  of  candidates 
for  county  officers  shall  be  considered  by  the 
board  of  election,  and  their  decision  shall  be 
final,  but  if  no  decision  can  be  arrived  at  the 
controversy  shall  be  submitted  to  the  state 
supervisor  of  election,  who  shall  summarily 
decide  the  question  submitted  to  him,  and  his 
decision  shall  be  final,  the  board  of  elections 
cannot  be  interfered  with  by  the  courts  in 
matters  of  detail  pertaining  to  the  printing 
of  official  ballots.  State  v.  Ehrman,  2  Ohio 
S.  &  C.  PI.  Dec.  400. 

Adopting  benefit  of  Australian  Ballot  Law. 
—  A  candidate  who  adopts  the  benefits  con- 
ferred on  him  by  the  Australian  Ballot  Law, 
by  filing  his  nomination  papers  with  the  sec- 
retary of  state,  cannot  repudiate  that  part  of 
the  statute  which  has  set  up  a  board  of  of- 
ficers with  jurisdiction  to  determine  finally 
the  regularity  of  his  nomination  in  case  of  a 
contest.  Miller  v.  Clark,  62  Kan.  278,  62 
Pac.  664. 

81.  State  V.  Piper,  50  Nebr.  42,  69  N.  W. 
384;  Phelps  v.  Piper,  48  Nebr.  724,  67  N.  W. 
755,  33  L.  R.  A.  53;  State  V.  Allen,  43  Nebr. 
651,  62  N.  W.  35.  It  has  been  held  that 
where  two  or  more  conventions  purporting  to 
represent  a  political  party  nominate  candi- 
dates, the  registrar  must  decide  in  the  first 
instance  which  is  the  regular  party  conven- 
tion. McDonald  v.  Hinton,  114  Cal.  484,  46 
Pac.  870,  35  L.  R.  A.  152. 

Affidavit  to  impeach  nomination. —  On  a 
hearing  on  the  legality  of  a  nomination,  be- 
fore the  officer  with  whom  a  certificate  of 
nomination  has  been  filed,  affidavits  of  pur- 
ported signers  of  the  certificate  are  admis- 
sible to  impeach  the  certificate  of  the  notary 
public.  Matter  of  Adams,  21  Misc.  (N.  Y.) 
396,  47  N.  Y.  Suppl.  543. 

Admission  of  notary. —  It  is  competent  for 
the  notary  himself  to  admit  that  he  inad- 
vertently failed  to  swear  certain  signers  of  a 
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tions  of  law  and  fact  touching  the  regularity  of  nominations  are  tried  by  the  courfc 
and  not  by  tlie  officer  to  whom  the  papers  are  brought  to  be  filed.^^  And  the 
determination  of  the  court  at  the  hearing  may  be  reviewed  on  appeal.^" 

XI.  TIME  AND  PLACE  OF  HOLDING  ELECTIONS. 

A.  In  General.  Time  and  place  are  of  the  substance  of  every  election,^"*  and 
as  a  rule  it  is  essential  to  the  validity  of  an  election  that  it  be  held  at  the  time 
and  in  the  place  provided  by  law  and  if  it  be  not  so  held  the  eligibility  of  the 
candidates  voted  for  will  not  help  the  matter.^^ 

B.  Time  For  Holding*.  In  order  to  make  a  popular  election  legal,  there 
must  be  a  time  fixed  in  advance  for  holding  it,  either  by  law  or  by  the  officer  or 
officers  empow^ered  by  law  to  appoint  the  time  ;  and  if  no  time  be  lixed  in  either 
manner  no  valid  election  can  be  held.^'    If  the  time  is  lixed  by  general  law,  that 


certificate  of  nomination.  Matter  of  Adams, 
21  Misc.  (N.  Y.)  396,  47  N.  Y.  Suppl.  543. 

82.  Leighton  v.  Bates,  24  Colo.  303,  50  Pac. 
856,  858;  People  v.  Arapahoe  County  Dist. 
Ct.,  23  Colo.  150,  46  Pac.  681.  See  Beck  r. 
Board  of  Election  Com'rs,  103  Mich.  192,  61 
N.  W.  346;  Emmet  r.  Ennis,  150  N.  Y.  538, 
44  N.  E.  1102;  Matter  of  Cuddeback,  3  N.  Y. 
App.  Div.  103,  39  N.  Y.  Suppl.  388;  Fern- 
bacher  t.  Roosevelt,  90  Hun  (N.  Y.)  441,  14 
Misc.  (N.  Y.)  199,  35  N.  Y.  Suppl.  898;  Mat- 
ter of  Woodworth,  64  Hun  (N.  Y.)  522,  19 
N.  Y.  Suppl.  525;  Gillespie  v.  McDonough, 
39  Misc.  (N.  Y.)  147,  79  N.  Y.  Suppl.  182; 
State  r.  Falley,  9  N.  D.  450,  83  N.  W.  860; 
JeflFries  t.  Griest,  9  Pa.  Dist.  683,  24  Pa. 
Co.  Ct.  412;  In  re  Van  Storch,  2  Pa.  Dist.  7, 
12  Pa.  Co.  Ct.  253 ;  In  re  Dailev.  1  Pa.  Dist. 
697,  12  Pa.  Co.  Ct.  163,  3  Wkly.  Notes  Cas. 
(Pa.)  128;  In  re  Wilkes-Barre^Tp.  Nomina- 
tions, 7  Kulp  (Pa.)  529. 

Where  a  statute  provides  that  a  final  order 
of  the  court  reviewing  the  determinations 
and  acts  of  the  officers  with  whom  certifi- 
cates of  nomination  are  filed  must  be  made 
on  or  before  the  last  day  fixed  for  filing  cer- 
tificates of  nominations  to  fill  vacancies,  that 
is,  fifteen  days  before  election,  it  is  directory 
and  not  mandatory;  and  where  the  court  has 
acquired  jurisdiction  and  a  case  has  been  sub- 
mitted within  the  time  required  by  statute, 
its  order  will  be  effectual,  although  made 
after  the  expiration  of  such  time.  In  re 
Hennessv,  164  N.  Y.  393,  58  N.  E.  446  \_re- 
versing  54  N.  Y.  App.  Div.  180,  66  N.  Y. 
Suppl.  463]. 

83.  Leighton  v.  Bates,  24  Colo.  303,  50  Pac. 
856,  858. 

Appellate  proceedings  in  Colorado. —  Liggett 
i\  Bates,  24  Colo.  314,  50  Pac.  860. 
Review  in  summary  proceedings. —  In  re 

Fairchild,  151  N.  Y.  359,  45  N.  E.  943. 

84.  Dickey  v.  Hurlburt,  5  Cal.  343. 

The  federal  constitution  provides  fart.  1, 
§  2)  that  when  vacancies  happen  in  the  rep- 
resentation from  any  state,  the  executive  au- 
thority thereof  shall  issue  writs  of  election 
to  fill  such  vacancies;  and  it  has  been  held 
by  the  house  of  representatives  that  this 
power  carries  Avith  it  the  power  to  fix  the 
time  and  place  of  holding  such  elections, 
where  they  have  not  been  fixed  by  law.  Hoge's 


Case,  CI.  &  H.  Cas.  Cont.  El.  135.  So  too, 
inasmuch  as  it  is  provided  in  the  fourth  sec- 
tion of  the  fourth  article  of  the  constitution 
that  the  United  States  shall  guarantee  to 
every  state  in  the  Union  a  republican  form 
of  government,  it  seems  that  where  the  gov- 
ernment of  a  state  has  been  disorganized  by 
war  or  insurrection  and  the  people  a"e  with- 
out representation  in  congress  a  military  gov- 
ernor appointed  by  the  United  States  may 
call  an  election  and  fix  the  time  and  place  of 
holding  it.  Bonzano's  Case,  2  Bartl.  Cas. 
Cont.  El.  1 ;  Flanders  v.  Hahn,  1  Bartl.  Cas. 
Cont.  El.  446. 

85.  California. —  Bourland  v.  Hildreth,  26 
Cal.  161 ;  Satterlee  v.  San  Francisco,  23  Cal. 
314. 

Illinois.—  Snowball  v.  People,  147  111.  200, 
35  N.  E.  538 ;  Stephens  r.  People,  69  111.  337. 

Michigan. —  Atty.-Gen.  v.  St.  Clair  County, 
11  Mich.  63. 

Missouri. —  State  v.  Fiala,  47  Mo.  310. 

Nevada. —  State  ??.  Collins,  2  Nev.  351. 

New  Jersey. — Sibbald  v.  Brickell,  59  N.  J.  L. 
420,  36  Atl.  1032. 

O/mo.— Sawyer  v.  State,  45  Ohio  St.  343, 
13  N.  E.  84. 

See  18  Cent,  Dig.  tit.  "Elections,"  §  26 
et  seq. 

86.  Satterlee  v.  San  Francisco,  23  Cal.  314. 

87.  California. —  Kenfield  v.  Irwin,  52  Cal. 
164;  People  v.  Rosborough,  14  Cal.  180;  Peo- 
ple r.  Martin,  12  Cal.  409;  People  v.  Weller, 
11  Cal.  49,  70  Am.  Dec.  754;  People  v.  Por- 
ter, 6  Cal.  26. 

Indiana. —  State  v.  Winter,  148  Ind.  177, 
47  N.  E.  462. 

Kentucky. —  Toney  v.  Harris,  85  Kv.  453, 
3  S.  W.  614,  9  Ky.  L.  Rep.  36. 

Missouri. —  State  v.  Ruark,  34  Mo.  App. 
325. 

Texas.— Field  v.  Hall,  16  Tex.  Civ.  App. 
233,  40  S.  W.  749. 

United  States. —  Hoge's  Case,  CI.  &  H.  Cas. 
Cont.  El.  135. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  169 
et  seq. 

When  the  constitution  fixes  the  day  for 

holding  the  election  it  will  be  valid  if  "regu- 
larly held  on  that  day,  whether  or  not  an 
act  of  the  legislature  regulating  the  election 
at  that  time  was  passed  in  accordance  with 
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will  govern,  aud  no  election  can  be  lield  at  any  other  time  except  under  statutes 
providing  for  special  elections  and  where  tlie  statute  lixes  the  time  for  holding 
an  election  there  is  no  power  to  adjourn  it  to  a  subsequent  daj,^^  unless  the  con- 
stitution or  statute  in  terms  autliorizes  such  adjournment/^  J3ut  it  has  been  held 
that  where  it  is  provided  tliat  certain  officers  shall  be  elected  by  a  municipal  body 
at  their  regular  meeting  on  a  certain  date  they  may  adjourn  from  time  to  time  to 
a  day  certain  until  an  election  is  had,  for  such  adjourned  sessions  are  deemed  but 
continuances  of  the  regular  session.'*^  If  the  statute  fixes  the  time  for  holding 
local  elections  at  a  certain  date  annually  at  the  time  of  holding  the  general  elec- 
tions and  a  subsequent  statute  changes  the  time  of  holding  general  elections,  this 
does  not  change  the  time  of  holding  such  special  election  unless  the  statute  so 
provides  in  terms  or  by  necessary  implication  ;  for  a  general  statute  does  not 
repeal  a  special  statute  unless  the  purpose  to  do  so  is  clear/-'^  If  the  statute 
requires  a  special  election  for  any  purpose  to  be  held  Avithin  a  certain  time  after 
the  presentation  of  a  petition,  an  election  held  after  that  time  will  be  void,^"^  and 
the  omission  to  hold  an  election  at  the  proper  time  cannot  be  supplied  by  a  sub- 
sequent one  not  provided  for  by  law  but  a  mistake  of  the  officer,  by  whom  the 
preliminary  steps  for  holding  a  local  election  must  be  taken,  in  calling  it  for  the 
wrong  day  will  not  necessarily  be  fatal  if  it  appears  that  the  election  was  fairly 
and  honestly  conducted,  and  that  no  voter  was  deceived  by  the  error.-'^  It  has 
been  held  that  if  a  statute  creates  a  new  office  and  provides  for  an  election  at  a 


the  provisions  of  the  constitution.  Hall  v. 
Com.,  94  Ky.  322,  22  S.  W.  333,  15  Ky.  L. 
Rep.  102. 

88.  /Hinois.— Kelly  f.  Gahn,  112  111.  23. 
'Nevada. —  State  f.   Collins,   2   Nev.  351; 

Sawyer  v.  Haydon,  1  Nev.  75. 

'New  Jersey. — Sibbald  v.  Briokell.  59  N.J.  L. 
420,  36  Atl.  1032. 

Ohio. —  State  v.  Dombaugh,  20  Ohio  St. 
167. 

Tennessee.—  State  f.  Banks,  106  Tenn.  394, 
61  S.  W.  778. 

Washington. —  State  v.  Twichell,  4  Wash. 
715,  31  Pac.  19. 

See  18  Cent.  Dig.  tit.  "  Elections,"  §  27. 

Statutes  construed. —  A  statute  requiring 
that  a  county  election  after  the  adoption  of 
township  organization  shall  be  held  at  the 
next  general  election  means  that  it  shall  be 
held  at  the  first  general  election  at  which 
county  officers  are  to  be  chosen.  State  v. 
Hedlund,  16  Nebr.  566,  20  N.  W.  876.  Where 
an  act  provided  that  no  election  for  a  speci- 
fied purpose  should  be  held  within  less  than 
two  years  of  the  last  previous  election,  on 
the  first  Monday  in  May,  it  was  held  that 
the  day  named,  that  is  the  first  Monday  in 
May,  fixed  the  time  of  the  election,  although 
it  came  two  days  earlier  in  the  month  than 
at  the  previous  election.  McNeely  i".  Mor- 
ganton,  125  N.  C.  375,  34  S.  E.*  510.  In 
Loran  v.  Webb,  82  Ky.  246,  it  appeared  that 
the  clerk  of  the  Jefferson  county  court  died 
on  the  24th  of  July,  1881.  Less  than  eight 
days  intervened  between  that  time  and  the 
following  August  election.  The  county  judge 
ordered  an  election  to  fill  the  vacancy  on  the 
27th  of  August  following.  The  appellee  was 
elected,  and  it  was  held  that  the  order  was 
properly  made,  inasmuch  as  less  than  eight 
days  elapsed  from  the  death  of  the  clerk  until 
the  regular  election ;  under  such  circum- 
stances the  statute  required  a  ppecial  election. 

89.  Opinion  of  Justices,  23  Pick.  (Mass.) 
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547  ;  Stone  r.  Small,  54  Vt.  498 ;  Rex  v.  Pole, 
7  Mod.  194. 

The  ^postponement  of  election  of  a  school 
trustee  is  wrong.  If  within  the  time  re- 
quired by  law  a  sufficient  number  of  qualified 
voters  organize  and  hold  an  election,  a  per- 
son so  elected  will  hold  his  office  notwith- 
standing an  adjournment  of  the  election  at 
another  hour  of  the  day.  People  v.  Brewer, 
20  111.  474. 

90.  Com.  r.  Hubbard,  24  Pick.  (Mass.)  98; 
State  V.  South  Kingstown,  18  R.  I.  258,  27 
Atl.  599,  22  L.  R.  A.  65 ;  In  re  Narragansett 
Election,  16  R.  I.  761,  16  Atl.  907. 

91.  State  V.  Fagan,  42  Conn.  32;  Stockton 
r.  Powell,  29  Fla.  1,  10  So.  688,  15  L,  R.  A. 
42;  Carter  v.  McFarland,  75  Iowa  196,  39 
N.  W.  268. 

92.  People  v.  Shaw,  14  111.  476. 

93.  State  v.  South  Kingstown,  18  R.  I.  258, 
27  Atl.  599,  22  L.  R.  A.  65.  Ohio  Rev.  St. 
§  2978,  as  amended  March  24,  1886,  provid- 
ing that  all  general  elections  for  judge  of 
the  court  of  common  pleas  shall  be  held  on 
the  first  Tuesday  after  the  first  Monday  of 
November,  does  not  apply  to  elections  for 
filling  vacancies  in  the  office  of  the  addi- 
tional judge,  authorized  by  the  act  of  Feb. 
24,  1868,  nor  does  it  repeal  or  otherwise  af- 
fect that  act.  State  t*.  Barbee,  45  Ohio  St. 
347,  13  N.  E.  731. 

This  rule,  however,  is  only  one  of  interpre- 
tation, and  must  yield  when  it  is  apparent 
that  the  legislature  intended  to  repeal  a 
special  act.  McCormick  v.  People,  139  111. 
499,  28  N.  E.  1106. 

94.  Gossard  v.  Vaught.  10  Kan.  162; 
Doores  v.  Varnon,  94  Kv.  507,  22  S.  W.  852, 
15  Ky.  L.  Rep.  244;  State  v.  Webb,  49  Mo. 
App.  407 ;  State  v.  Ruark,  34  Mo.  App.  325 ; 
State  V.  Washoe  County  Com'rs,  6  Nev.  104. 

95.  State  v.  Jenkins,  43  Mo.  261. 

96.  People  v.  Keeling,  4  Colo.  129.  Where 
an  election  was  ordered  to  be  held  between 
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particular  time,  but  provides  no  machinery  for  holding  the  election,  the  clause  in 
reference  to  the  time  for  holding  the  election  should  be  disregarded  as  surplusage, 
and  the  election  should  be  held  at  the  time  for  the  next  general  election.^^ 

C.  Readjustment  of  Commencement  of  Official  Terms.  It  is  within  the 
province  of  the  legislature  to  postpone  elections  and  readjust  the  commencement 
of  official  terms  in  order  to  do  away  with  frequent  and  unnecessary  elections,  in 
which  case  tlie  incumbents  may  either  hold  over  or  special  elections  may  be 
authorized  to  till  the  vacancies  thus  occasioned  until  the  next  general  election. 
Such  statutes  are  not  in  violation  of  the  constitution,  where  it  is  clear  that  the 
object  is  to  regulate  the  time  of  holding  elections,  and  not  merely  to  extend  the 
terms  of  incumbents ;  but  if  the  legislative  intent  is  clearly  to  extend  the  terms 
of  present  incumbents  in  office,  the  act  will  fall  within  the  constitutional  inhibition 
of  such  legislative  interference.^^ 

D.  Place  of  Holding"  —  l.  In  General.  So  also  the  place  of  holding  an  election 
must  either  be  fixed  by  law  or  appointed  by  legally  authorized  officials,  and  votes 
cast  at  a  different  place  will  avail  nothing ;  for  it  is  essential  to  the  validity  of  an 
election  that  it  be  held  in  the  place  fixed  by  law ;  ^  but  it  does  not  follow  that  the 
polls  must  be  opened  and  the  election  conducted  in  the  very  building  designated 


the  hours  of  seven  a.  m.  and  seven  p.  M., 
when  the  law  provided  that  it  should  be  held 
between  the  hours  of  six  a.  m.  and  seven 
P.  M.j  it  was  held  that  such  an  informality 
did  not  render  the  election  void.  Clark  f. 
Leathers,  5  S.  W.  576,  9  Ky.  L.  Rep.  558. 

Where  an  election  for  officers  of  a  munici- 
pal corporation  was  held  on  the  wrong  day, 
without  objection,  and  by  a  pure  mistake, 
which  was  not  discovered  by  any  person  in- 
terested either  as  an  officer  of  election,  can- 
didate, or  voter,  until  after  the  election  was 
held,  and  where  there  was  no  pretense  of 
fraud  or  corrupt  motives  on  the  part  of  any 
persons  concerned  in  the  election,  which  was 
participated  in  by  a  large  majority  of  the 
qualified  voters  in  the  city,  it  was  held  that 
the  court  in  the  exercise  of  its  discretion 
might  properly  refuse  to  allow  an  informa- 
tion in  the  nature  of  a  quo  warranto  against 
defendant,  who  was  chosen  as  alderman  at 
such  election,  to  inquire  by  what  authority 
he  held  and  exercised  his  office.  State  v. 
Tolan,  33  N.  J.  L.  195.  In  People  ^.  Fair- 
bury,  51  111.  149,  it  was  held  that  where  the 
members  of  a  municipal  corporation  were  di- 
rected to  be  annually  elected  the  words  were 
only  directory  and  did  not  take  away  the 
power  incident  to  the  corporation  to  elect 
afterward  when  the  annual  day  had  by  some 
means  free  from  design  or  fraud  been  passed 

by- 

97.  Sawyer  v.  State,  45  Ohio  St.  343,  13 
N.  E.  84.  See  also  State  i\  Barbee,  45  Ohio 
St.  347,  13  N.  E.  731. 

98.  Colorado. — Sipe  v.  People,  26  Colo.  127, 

56  Pac.  571 ;  In  re  County  Treasurers,  9  Colo. 
631,  21  Pac.  474. 

Indiana. —  Larned  v.  Elliott,  155  Ind.  702, 

57  N.  E.  901;  Scott  v.  State,  151  Ind.  556, 
52  N.  E.  163;  State  v.  Menaugh,  151  Ind. 
260,  51  N.  E.  117,  357,  43  L.  R.  A.  408,  418. 

Kansas.—  Wilson  v.  Clark,  63  Kan.  505,  65 
Pac.  705;  State  v.  Breidenthal,  55  Kan.  308, 
40  Pac.  651;  State  v.  Foster,  36  Kan.  504,  13 
Pac.  841;  Ward  v.  Clark,  35  Kan.  315,  10  Pac. 


827;  State  v.  Mechem,  31  Kan.  435,  2  Pac. 
816;  Morgan  v.  Pratt  County,  24  Kan.  71; 
Hagerty  v.  Arnold,  13  Kan.  367. 

Michigan. —  Detroit  Common  Council  v. 
Schmid,  128  Mich.  379,  87  N.  W.  383. 

Minnesota. —  Jordan  v.  Bailey,  37  Minn. 
174,  33  N.  W.  778. 

Missouri. —  State  v.  McGovney,  92  Mo.  428, 
3  S.  W.  867  ;  State  v.  Ranson,  73  Mo.  78. 

Ohio. —  State  v.  McCracken,  51  Ohio  St. 
123,  36  N.  E.  941. 

99.  People  v.  McKinney,  52  N.  Y.  374; 
People  V.  Bull,  46  N.  Y.  57,  7  Am.  Rep.  302; 
State  V.  Krez,  88  Wis.  135,  59  N.  W.  593. 

1.  Georgia. —  Walker  v.  Sanford,  78  Ga. 
165,  1  S.'E.  424. 

Illinois.— Williams  v.  Potter,  114  111.  628, 
3  N.  E.  729 ;  People  v.  Gochenour,  54  111.  123 ; 
School  Directors  v.  National  School  Furnish- 
ing Co.,  53  111.  App.  254.  See  People  v. 
Adams  County,  185  111.  288,  56  N.  E.  1044, 
construing  111.  Laws  (1899),  c.  209,  relating 
to  places  of  holding  elections  in  counties  con- 
taining soldiers'  homes. 

Michigan. —  People  v.  Knight,  13  Mich. 
424. 

Mississippi. —  Word  r.  Sykes,  61  Miss.  649. 

Montana. —  Heyfron  v.  Mahoney,  9  Mont. 
497,  24  Pac.  93,  18  Am.  St.  Rep.  757. 

Pennsylvania. —  Melvin's  Case,  68  Pa.  St. 
333 ;  Chadwick  v.  Melvin,  Brightly  Lead.  Cas. 
El.  251 ;  Marks  v.  Park,  7  Leg.  Gaz.  70.  And 
see  Egly  v.  Armstrong  County  Com'rs,  158  Pa. 
St.  65,  27  Atl.  851. 

Wisconsin. —  State  v.  Alder,  87  Wis.  554, 
58  N.  W.  1045. 

See  18  Cent.  Dig.  tit.  "  Elections,"  §  26. 

Establishment  of  two  places  in  precinct.— 
Black  V.  Pate,  130  Ala.  514,  30  So.  434. 

Place  several  miles  distant. — If  persons  ap- 
pointed inspectors  and  judges  of  elections 
hold  the  election  at  a  place  several  miles  dis- 
tant from  that  appointed  by  the  board  of  su- 
pervisors, it  is  misconduct  enough  to  invali- 
date the  election.  Knowles  v.  Yates,  31  Cal. 
82. 
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in  the  notice  ;^  and  a  slight  change  in  the  voting  place  ought  not  to  render  an  elec- 
tion void  where  it  was  in  all  other  respects  regular  and  conducted  according  to 
law  ;  especially  when  it  appears  that  no  one  was  prevented  from  voting  at  such 
election  on  account  of  the  change  in  the  poUing-place.^  Where  the  poUing-place 
selected  by  the  proper  officers  is  outside  of  the  election  district,  the  electors  of 
the  district  who  vote  thereat  are  not  disfranchised  on  that  account,  if  the  election 
is  otherwise  lawfully  conducted/ 

2.  Change  of  Place.  The  court  may  upon  petition  of  electors  change  a  poll- 
ing-place to  a  more  convenient  position.^  The  court  will  also  consider  the  size  of 
the  rooms  offered  and  the  convenience  afforded  the  election  officers  and  voters  at 
the  several  places  proposed.^ 

3.  Elections  by  Congressional  Districts.  Under  the  constitutional  warrant 
for  such  legislation  *^  congress  enacted  that  in  each  case  where  a  state  was  entitled 
to  more  than  one  representative  the  number  should  be  elected  by  districts  com- 
posed of  contiguous  territory.^    A  statute  now  provides  for  the  election  of  repre- 


2.  Dale  v.  Irwin,  78  111.  170;  Wakefield  v. 
Patterson,  25  Kan.  709;  Smith  v.  Higbv,  2 
Pa.  Dist.  311,  12  Pa.  Co.  Ct.  423.  Thus 
where  the  polls  for  a  certain  precinct  Avere 
opened  a  short  distance  from  and  in  plain 
view  of  the  place  appointed  by  the  super- 
visors, the  owner  of  the  house  selected  hav- 
ing objected  to  the  election  proceeding  at  his 
house,  but  it  did  not  appear  that  any  voter 
was  misled  or  deprived  of  his  vote  by  reason 
of  the  change,  it  was  held  that  the  court  did 
not  err  in  refusing  to  reject  the  vote  of  the 
precinct.    Preston  v.  Culbertson,  58  Cal.  198. 

Under  Ky.  St.  §  1443,  providing  that  "  if 
for  any  good  cause  the  election  cannot  be 
held  at  the  house  appointed  as  the  place  of 
voting,  the  judges  of  the  election  may,  on 
the  morning  of  the  election,  adjourn  to  the 
most  convenient  place,  after  having  publicly 
proclaimed  the  change,  and  posted  notices  of 
same  on  said  house,"  where  C  at  whose  house 
the  last  election  had  been  held,  because  the 
original  voting  place  had  become  unfit  for 
the  purpose,  refused  to  allow  the  election  to 
be  held  there,  and  it  was  held  at  the  house  of 
G  about  a  half  mile  therefrom,  and  about  fifty 
yards  from  a  public  highway,  that  being  the 
nearest  house  that  could  be  procured,  and 
notice  of  the  change  being  posted  prior  to 
the  time  of  election  at  the  original  voting 
place  and  at  C's,  the  election  was  not  void; 
there  being  a  substantial  compliance  with  the 
statute,  and  no  evidence  that  any  elector  was 
misled.  Anderson  f.  Likens,  104  Ky.  699, 
713,  47  S.  W.  867,  20  Ky.  L.  Rep.  1001. 

3.  People  V,  Brown,  189  111.  619,  60  N.  E. 
46;  Simons  v.  People,  119  111.  617,  9  N.  E. 
220 ;  Chicago  v.  People,  80  111.  496 ;  Lafayette, 
etc.,  P.  Co.  f.  Geiger,  34  Ind.  185 ;  Farring- 
ton  V.  Turner,  53  Mich.  27,  18  K  W.  544,  51 
Am.  Rep.  88 ;  Ex  p.  Williams,  35  Tex.  Cr.  75, 
31  S.  W.  653;  Ex  p.  Segars,  32  Tex.  Cr.  553, 
25  S.  W.  26. 

Removal  of  house  designated  as  polling- 
place. —  Steele  v.  Calhoun,  61  Miss.  556. 

4.  Otis  V.  Lane,  (N.  J.  Err.  &  App.  1903) 
54  Atl.  442. 

Place  outside  of  district. —  It  is  not  beyond 
the  power  of  the  legislature  to  establish  or 
authorize  a  polling-place  for  an  election  dis- 
trict beyond  the  boundary  line  of  the  district ; 
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and  the  provision  of  the  charter  of  the  city 
of  Lockport,  by  which  the  election  of  the  in- 
habitants of  the  town  of  Lockport  are  per- 
mitted to  be  held  at  such  places  within  the 
city  as  may  be  designated,  is  not  in  violation 
of  section  1  of  article  2  of  the  constitution, 
nor  are  the  votes  cast  at  polling-places  so 
designated  void.  People  v.  Carson,  155  N.  Y. 
491,  50  N.  E.  292  [affirming  35  N.  Y.  Suppl. 
1114]. 

5.  Thus  where  a  polling-place  is  in  the  ex- 
treme end  of  the  division,  the  court  will 
change  it  to  one  more  centrally  located,  being 
satisfied  as  to  the  desirability  of  the  change, 
it  appearing  that  the  old  location  is  such  that 
by  reason  of  its  surroundings  residents  from 
other  portions  of  the  division  are  not  likely 
to  go  there  to  vote.  In  re  Seventh  Ward,  8 
Pa.  Dist.  208 ;  In  re  Change  of  Polling  Place, 
9  Kulp  (Pa.)  533. 

Place  occupied  as  campaign  headquarters 
of  political  party. —  A  polling-place  will  be 
changed  upon  petition  where  it  occupies  one 
floor  of  a  frame  building  separate  and  dis- 
tinct from  other  erections  and  the  second  floor 
is  occupied  as  the  campaign  headquarters  in 
a  ward  of  one  of  the  leading  political  parties, 
there  being  no  other  occupants  of  said  build- 
ing on  election  day.  In  re  Eighth  Ward  Elec- 
tion, 18  Pa.  Co.  Ct.  518. 

Frequent  changes  in  polling-places  are 
against  public  policy,  and  the  change  will  not 
be  made  except  for  good  reasons,  such  as  the 
public  welfare  or  convenience  of  voters.  In  re 
Change  of  Polling  Place,  8  Kulp  (Pa.)  373. 

6.  In  re  Change  of  Polling  Place,  9  Kulp 
(Pa.)  533. 

7.  U.  S.  Const,  art.  1,  §  4,  providing  that 
the  times,  places,  and  manner  of  holding 
elections  for  senators  and  representatives 
shall  be  prescribed  in  each  state  by  the  legis- 
lature thereof,  but  that  congress  may  at  any 
time  by  law  make  or  alter  such  regulations, 
except  as  to  the  places  of  choosing  senators. 

8.  5  U.  S.  St.  at  L.  491. 

A  number  of  states  which  had  hitherto 
chosen  their  representatives  upon  a  general 
ticket  either  neglected  or  refused  to  change 
their  system,  and  returned  representatives 
elected  by  the  former  system.  Nevertheless 
congress,  being  the  sole  judge  of  the  election 
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sentatives  at  large  in  case  an  apportionment  increases  the  number  of  representa- 
tives in  any  state.^  If  after  a  congressional  election  the  state  is  redisti-icted  and 
a  vacancy  then  occurs,  such  vacancy  should  be  filled  by  the  suffrage  of  the 
electors  of  the  old  district  and  not  by  that  of  the  electors  of  the  new  district  in 
which  the  retiring  officer  resides  or  may  have  resided. 

XII.  MANNER  OF  VOTING. 

A.  Viva  Voce  Voting*.  The  subject  of  vim  voce  voting  is  not  now  of  much 
importance,  although  some  traces  of  it  are  still  to  be  found  in  minor  elections  such 
as  those  for  school  officers."  An  interesting  question  has  been  presented  as  to  the 
rights  of  deaf  and  dumb  persons,  where  the  law  requires  that  votes  shall  be  per- 
sonally and  publicly  given  viva  voce^  and  it  would  seem  to  be  the  better  opinion 
that  they  have  the  right  to  vote  if  they  possess  the  qualifications  of  voters.-^^ 

B.  Voting"  by  Ballot  —  l.  The  Official  Ballot  —  a.  In  General.  It  is  a  com- 
mon provision  of  the  statutes  that  official  ballots  shall  be  printed  and  distributed 
at  public  expense  and  that  these  shall  be  used  to  the  exclusion  of  all  others.^^  A 
statute  prescribing  the  form  of  the  official  ballot  and  directing  that  none  other 
shall  be  counted  is  mandatory.^^  It  has  been  held,  however,  that  where  the  ballots, 
used  at  an  election  were  those  furnished  by  the  election  commissioners,  the  voters 
of  such  ballots  cannot  be  disfranchised  because  such  ballots  bore  words  or  charac- 
ters not  provided  for  by  statute. Statutes  prescribing  the  dimensions  of  official 
ballots,  the  quality  and  color  of  the  paper  to  be  used,  and  the  character  of  type 
and  the  color  of  ink  to  be  used  in  printing  them  are  directed  to  the  officers  whose 
duty  it  is  to  prepare  the  supply  of  ballots  ;  and  it  has  been  held  that  a  violation 
of  the  law  in  any  of  these  respects  will  not  disfranchise  the  voters  who  make  use 


of  its  own  members,  seated  the  members  so 
elected.  See  the  report  of  the  Douglas'  Case, 
1  Bartl.  Cas.  Cont.  El.  47  et  seq.  A  similar 
ruling  was  also  made  in  the  Phelps'  Case,  1 
Bartl.  Cas.  Cont.  El.  248. 

9.  31  U.  S.  St.  at  L.  734  [1  U.  S.  Comp. 
St.  (1901)  p.  10]. 

10.  Were  it  otherwise  a  portion  of  the  peo- 
ple might  have  two  representatives  in  con- 
gress for  the  remainder  of  the  unexpired 
term,  while  another  portion  would  have  none. 
Hunt  V.  Menard,  2  Bartl.  Cont.  Cas.  El.  477 
[overruling  Perkins'  Case,  1  Bartl.  Cas.  Cont. 
El.  142]. 

11.  Moss  r.  Riley,  102  Ky.  1,  43  S.  W.  421, 
19  Ky.  L.  Rep.  993. 

Graded  school  election. —  The  Kentucky 
statute  which  provides  that  on  the  day  set 
apart  for  the  election  the  officer  shall  open 
a  poll  and  shall  propound  to  each  voter  who 
may  vote  the  question,  "Are  you  for  or 
against  the  graded  common  school  tax  ?  "  and 
his  vote  shall  be  recorded  for  or  against  the 
same  as  he  may  direct  requires  the  election 
to  be  held  viva  voce.  Sisk  r.  Gardnier,  74 
S.  W.  686,  25  Ky.  L.  Rep.  18. 

Votes  once  cast  cannot  be  changed. —  In  the 
case  of  viva  voce  voting  for  trustee  of  a 
school-district,  where  one  casts  his  vote  for 
one  candidate  and  it  is  so  recorded  and  he 
leaves  the  table  where  his  vote  is  taken  and 
other  votes  are  then  cast  and  recorded,  he 
cannot  thereafter  have  his  vote  changed  to 
the  other  candidate,  even  though  he  had  in- 
tended to  vote  for  him  and  called  the  name 
by  mistake  or  inadvertence.  Hopkins  v.  Swift, 
100  Ky.  14,  37  S.  W.  155,  18  Ky.  L.  Rep. 
526. 


12.  Thus  the  constitution  of  Kentucky 
formerly  provided  that  votes  "  shall  be  pub- 
licly and  personally  given  viva  voce."  In 
a  congressional  election  it  appeared  that  three 
deaf  and  dumb  persons  otherwise  qualified 
had  voted  for  one  of  the  candidates  and  the 
committee  of  the  house  of  representatives  of 
the  United  States  held  that  their  votes  should 
be  received,  as  clearly  within  the  spirit  of 
the  constitution.  Letcher  v.  Moore,  CI.  &  H. 
Cas.  Cont.  El.  715. 

13.  McCrary  El.  (4th  ed.)  §  693  et  seq. 

14.  Ex  p.  Riggs,  52  S.  C.  298,  29  S.  E.  645. 

15.  State  V.  Walsh,  62  Conn.  260,  25  Atl.  1, 
17  L.  R.  A.  364;  Fields  v.  Osborne,  60  Conn. 
544,  21  Atl.  1070,  12  L.  R.  A.  551;  Lindstrom 
V.  Manistee  Countv,  94  Mich.  467,  54  N.  W. 
280,  19  L.  R.  A.  171. 

Marks  apparently  made  by  a  printer's  quad. 
—  A  writ  of  peremptory  mandamus  will  not 
issue  to  compel  the  board  of  county  canvassers 
to  reject  as  marks  for  identification  ballots 
having  opposite  the  name  of  one  of  the  can- 
didates blurred  ink  marks,  as  if  made  by  a 
printer's  quad,  where  there  is  no  proof  that 
they  were  so  marked  for  an  illegal  purpose, 
since  such  marks  by  themselves  are  just  as 
consistent  with  mistake  n  with  design.  Peo- 
ple V.  Dutchess  County,  135  N.  Y.  522,  32 
N.  E.  242. 

Official  ticket  improperly  printed  in  fac- 
tional column. —  Official  ballots  improperly 
prepared  by  reason  of  the  insertion  in  the 
column  of  a  faction  of  a  political  party  nom- 
inating only  candidates  for  local  offices  of 
the  nominees  of  the  regular  party  for  state 
officers  are  not  marked  ballots.  People  V. 
Wood,  148  N.  Y.  142,  42  N.  E.  536. 
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of  the  ballots  supplied  to  them  by  the  election  officers ;  for  where  electors  vote 
the  official  ballots  supplied  to  them  by  the  judges  of  election,  their  legally 
expressed  will  cannot  be  overthrown  where  they  are  not  at  fault,  by  the  fact  that 
the  public  officer  who  prepared  the  ballots  in  some  way  neglected  his  duty.^^  On 
the  other  hand  it  has  been  held  that  where  the  statute  requires  that  the  ballots 
shall  be  printed  on  plain  white  paper  a  ballot  written  or  printed  on  colored  paper 
is  illegal  and  should  be  rejected.^^ 

b.  Constitutionality  of  Official  Ballot  Laws.  There  can  be  no  constitutional 
objection  to  a  law  providing  for  an  official  ballot  with  the  names  of  all  candidates 
regularly,  nominated  printed  thereon  so  long  as  the  electors  have  the  right  and 
opportunity  to  vote  for  whom  they  please,  either  by  writing  in  the  names  or  by 
using  adhesive  pasters.^^  A  candidate  for  public  office  is  entitled  to  have  his  name 
w^ritten  upon  the  official  ballot  by  voters  who  desire  to  support  him  as  their  choice 
for  office,  although  he  has  not  been  nominated  by  any  convention,  caucus,  or  meet- 
ing and  it  is  the  constitutional  right  of  electors  to  vote  for  any  person  eligible 
for  office  whether  lie  has  been  nominated  or  not.^^  But  it  has  been  held  that  an 
official  ballot  law  denying  to  electors  the  right  to  write  in  the  names  of  persons 
for  whom  they  wish  to  vote  is  not  repugnant  to  the  constitution.^^  It  has  been 
held  that  an  objection  that  the  clause  of  an  election  law  which  provides  that  any 
ballot  having  thereon  a  mark,  sign,  signature,  or  device  other  than  is  permitted  by 
the  act  shall  be  void  is  unconstitutional,  because  the  voter  may  lose  his  vote  by 
the  fraud  of  those  preparing  the  ballot,  is  not  sound. 

e.  Party  Devices  or  Emblems.  The  devices  or  emblems  used  at  the  head  of 
party  tickets  were  resorted  to  in  order  to  enable  the  illiterate  voter  to  select  his 
party  ticket.^^    Where  there  are  several  factions  of  a  party  in  one  county  the 


16.  Kirk  v.  Rhoads,  46  Cal.  398;  Kellogg 
v.  Hickman,  12  Colo.  256,  21  Pac./325;  Peo- 
ple V.  Kilduff,  15  111.  492,  60  Am.  Dec. 
769. 

17.  State  V.  Fransham,  19  Mont.  273,  48 
Pac.  1. 

18.  State  V.  McKinnon,  8  Oreg.  493. 
Paper  furnished  by  secretary  of  state. — 

State  v.  Wolf,  17  Oreg.  119,  20  Pac.  316. 

Question  for  the  jury. —  Under  a  statute 
which  requires  the  election  tickets  to  be 
printed  on  plain  white  paper,  no  especial 
grade,  quality,  or  thickness  of  paper  being 
specified,  it  is  a  question  of  fact  for  the  jury 
whether  certain  paper  used  is  plain  and  white. 
State  V.  Wasson,  99  Ind.  261. 

19.  Colorado. —  People  v.  District  Ct.,  18 
Colo.  26,  31  Pac.  339. 

Kansas. —  Taylor  v.  Bleakley,  55  Kan.  1, 
39  Pac.  1045,  49  Am.  St.  Rep.  233,  28  L.  R.  A. 
683. 

Pennsylvania. — De  Walk  v.  Bartley,  146  Pa. 
St.  529,  24  Atl.  185,  28  Am.  St.  Rep.  814,  15 
L.  R.  A.  771. 

Rhode  Island. —  In  re  Ballot  Act,  16  R.  I. 
766,  19  Atl.  656,  6  L.  R.  A.  773. 

Tennessee. —  Cook  v.  State,  90  Tenn.  407, 
16  S.  W.  471,  13  L.  R.  A.  183. 

Wisconsin. —  State  v.  Anderson,  100  Wis. 
523,  76  N.  W.  482,  42  L.  R.  A.  239. 

See  18  Cent.  Dig.  tit.  "  Elections,"  §  146. 

20.  Schuler  v.  Hogan,  168  111.  369,  48  N.  E. 
195 

21.  Schuler  v.  Hogan,  168  111.  369,  48  N.  E. 
195 ;  Sanner  v.  Patton,  155  111.  553,  40  N.  E. 
290. 

Voting  for  too  many  candidates. —  Where 
there  was  but  one  vacancy  to  fill  and  each 
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party  put  three  candidates  in  nomination  and 
placed  their  names  upon  the  ticket,  and  the 
candidates  of  the  majority  party  all  had  an 
equal  number  of  votes,  and  one  elector  used 
a  paster  and  voted  for  one  candidate  only, 
it  was  held  that  the  candidate  voted  for  by 
this  single  ballot  was  elected.  Montgomery 
V.  O'Dell,  67  Hun  (N.  Y.)  169,  22  N.  Y. 
Suppl.  412  [affirmed  without  opinion  in  142 
N.  Y.  665,  37  N.  E.  570]. 

Where  no  nominations  were  made  for  the 
office  of  police  justice  and  a  number  of  elect- 
ors voted  for  a  certain  person  by  the  use  of 
pasters  upon  the  official  ballot,  it  was  held 
that  such  person  was  elected.  People  v.  Wap- 
pingers  Falls,  9  Misc.  (N.  Y.)  246,  30  N.  Y. 
Suppl.  265. 

22.  Chamberlain  v.  Wood,  15  S.  D.  216,  88 
N.  W.  109,  91  Am.  St.  Rep.  674,  56  L.  R.  A, 
187. 

23.  State  v.  Black,  54  N.  J.  L.  446,  24  AtL 
489,  1021,  16  L.  R.  A.  769,  since  the  most 
stringent  directions  are  given  respecting  the 
preparation  of  the  official  ballot,  and  the  law 
presumes  that  they  will  be  obeyed. 

24.  Fernbacher    v.    Roosevelt,    97  Hun 
(N.  Y.)  441,  35  N.  Y.  Suppl.  898. 

It  is  the  intention  of  the  law  that  there 
should  be  a  single  column  for  a  single  party 
and  a  single  device  at  the  head  of  that  col- 
umn so  that  the  voter  who  desires  to  vote  a 
straight  party  ticket  may  do  so,  or  he  may 
vote  a  straight  independent  ticket,  or  he  may 
vote  an  eclectic  ticket,  selecting  the  candi- 
dates of  his  choice  on  the  different  tickets. 
Fernbacher  v.  Roosevelt,  90  Hun  (N.  Y.)  441,  I 
35  N.  Y.  Suppl.  898.  A  statutory  provision  | 
that  an  elector  wishing  to  vote  a  straight 
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state  convention  decides  wliich  faction  is  regular,  and  because  of  such  decision  as 
to  its  regularity  that  one  faction  becomes  entitled  to  the  sole  use  of  the  party 
emblem  for  its  local  candidates.^^  A  party  may  select  for  its  emblem  or  device 
the  portrait  of  one  of  its  candidates  and  may  select  anew  device  or  emblem 
for  each  successive  election  but  it  has  the  prior  right  to  the  use  of  tlie  device 
used  by  it  at  the  last  election.^^  The  regular  nominees  of  a  party  liave  the  right 
to  the  use  of  the  party  name  and  emblem  in  preference  to  a  bolting  faction  of 
such  party  who  set  np  an  opposing  ticket.^^  If  a  faction  of  a  party  chooses  to 
make  nominations  of  persons  some  of  whom  are  not  on  tlie  regular  ticket  it  must 
select  a  separate  emblem  of  its  own  as  an  independent  party  and  list  the  names 
of  its  candidates  under  its  own  party  heading  on  the  ballot.^^  Where  there  are 
only  two  tickets  in  the  field  the  fact  that  one  of  the  parties  does  not  select  an 
emblem  as  required  by  statute  cannot  mislead  voters  and  will  not  invalidate  votes 
cast  for  candidates  on  that  list.^^ 

d.  Designation  of  Office  to  Be  Filled.  Ballots  making  no  designation  of  the 
offices  intended  to  be  tilled  are  void  for  uncertainty,^^  and  voters  cannot  supply 
the  omission  by  putting  on  the  ballot  stickers  bearing  the  title  of  the  office  and 
the  name  of  the  candidate,  where  tlie  only  provision  for  addition  to  the  ballot  is 
that  for  the  insertion  of  names  in  ])lank  spaces  under  the  titles  of  offices.^^ 

6.  Duty  of  Secretary  of  State  to  Certify  Nominations.  When  certificates  of 
nomination  have  been  tiled  with  the  secretary  of  state,  it  becomes  his  duty  to 
certify  to  the  county  officials  authorized  to  make  up  and  print  the  tickets  the 
names  of  all  candidates  whose  nomination  papers  have  been  filed  with  him,  and 
have  not  been  found  and  declared  to  be  invalid.^^  So  also  he  must  send  the  form 
of  ballot  to  be  used  immediately  upon  the  expiration  of  the  time  allowed  for  cor- 
recting certificates  of  nomination.^^ 

f.  Printing-  of  Ballots  —  (i)  Ditty  of  Officer  to  Place  Names  or  Bal- 
lots. The  county  officer  whose  duty  it  is  to  prepare  and  print  the  official  ballot 
acts  in  a  purely  ministerial  capacity,  and  he  must  place  upon  the  ballot  all  names 
regularly  certified  to  him  as  having  been  put  in  nomination.^*^  But  while  it  is  the 
constitutional  privilege  of  every  elector  to  vote  for  whom  he  pleases,  it  is  not  the 


ticket  may  do  so  by  making  a  single  mark 
on  the  ballot  opposite  the  party  emblem, 
whereas  one  desiring  to  vote  for  any  number 
of  candidates  of  a  party  less  than  all  is  re- 
quired to  place  a  cross  opposite  the  name  of 
each  candidate  and  to  write  in  the  name  of 
any  candidate  not  on  the  ticket  for  whom  he 
may  wish  to  vote,  is  not  an  unreasonable 
or  unconstitutional  discrimination  between 
voters.  If  an  elector  does  not  wish  to  vote 
a  straight  ticket  he  must  do  the  additional 
work  enjoined  on  him  by  statute.  Ritchie  v. 
Richards,  14  Utah  345,  47  Pac.  670. 

25.  Fernbacher  v.  Roosevelt,  90  Hun 
(N.  Y.)  441,  35  N.  Y.  Suppl.  898.  See  also 
Matter  of  Heacock,  18  Misc.  (N.  Y.)  311,  41 
N.  Y.  Suppl.  161. 

Jurisdiction  of  court  to  decide. —  People  v. 
Arapahoe  County  Dist.  Ct.,  23  Colo.  150,  46 
Pac.  681.  See  also  Whipple  v.  Broad,  25 
Colo.  407,  55  Pac.  172. 

26.  Kratzer  r.  Allen,  10  Colo.  App.  492,  50 
Pac.  209. 

27.  Kratzer  v.  Allen,  10  Colo.  App.  492,  50 
Pac.  209. 

28.  Kratzer  v.  Allen,  10  Colo.  App.  492,  50 
Pac.  209. 

29.  Whipple  f.  Wheeler,  25  Colo.  421,  55 
Pac.  188.  And  see  McKnight  v.  Whipple,  25 
Colo.  469,  55  Pac.  182. 


30.  Fernbacher  v.  Roosevelt,  90  Hun 
(N.  Y.)  441,  35  N.  Y.  Suppl.  898.  See  also 
Matter  of  Mitchell,  81  Hun  (N.  Y.)  401,  30 
N.  Y.  Suppl.  962. 

Where  no  effective  nomination  for  a  par- 
ticular office  has  been  made  by  any  conven- 
tion or  primary  meeting  held  by  the  delegates 
of  an  organized  political  party  for  the  pur- 
pose of  nominating  a  candidate  for  an  office, 
a  person  is  not  entitled  to  have  his  name 
placed  upon  the  regular  party  ticket,  as  the 
nominee  for  that  office,  solely  by  a  petition  of 
voters  who  nominate  him  as  a  candidate  of 
such  regularly  organized  party.  State  v.  Rot- 
witt,  18  Mont.  502,  46  Pac.  370. 

31.  Jones  v.  State,  153  Ind.  440,  55  N.  E. 
229. 

32.  State  v.  Griffey,  5  Nebr.  161;  In  re 
Forney,  19  Pa.  Co.  Ct.  250. 

Extrinsic  evidence. —  State  v.  Mahncke,  16 
Tex.  Civ.  App.  560,  41  S.  W.  185. 

33.  In  re  Lawlor,  180  Pa.  St.  566,  37  Atl. 
92. 

34.  Com.  r.  Reeder,  6  Pa.  Dist.  605. 

35.  State  f.  Taylor,  55  Ohio  St.  385,  45 
N.  E.  715. 

3a.  Miller  v.  Davenport,  (Ida.  1902)  70 
Pac.  610;  Bates  r.  Crumbaugh,  71  S.  W. 
75,  24  Ky.  L.  Rep.  1205;  Wells  v.  Munroe,  86 
Md.  443,  38  Atl.  987. 
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dntj  or  privilege  of  the  election  officers  to  place  upon  the  official  ballot  the  name& 
of  persons  who  have  not  been  regularly  nominated  in  some  maimer  provided  by 

(ii)  Mandamus^"^  to  Compel  Printing  of  Names.  Candidates  who  have 
been  regularly  nominated  have  a  right  to  have  their  names  printed  on  the  official 
ballots  in  the  proper  column  under  the  appropriate  party  designation  ; ■'^^  and  if 
the  officers  cliarged  with  the  duty  of  preparing  the  official  ballots  wrongfully 
refuse  to  print  the  name  of  any  nominee  thereon  mandamus  will  lie  to  compel 
them  to  do  so.^^  Courts  will  not  limit  the  number  of  nominations  to  be  placed 
upon  an  official  ballot  simply  because  of  the  expense  to  be  incurred  in  the  print- 
ing and  if  there  is  a  vacancy  in  office  to  be  tilled  at  a  certain  election,  and  a 
person  has  been  duly  nominated  therefor,  the  officer  may  be  compelled  by  man- 
damus to  put  his  name  upon  the  official  ballot ;  but  the  writ  will  not  be  issued 
if  there  be  in  fact  no  vacancy  in  the  office  to  be  tilled.^^ 

(ill)  Persons  Nominated  by  Petition.  Although  a  party  nomination  by 
petition  is  allowable  only  in  case  of  a  failure  to  nominate  by  convention  or  a 
primary,  yet  the  name  of  the  person  nominated  by  a  petition,  not  stating  that 
there  was  no  other  nomination,  should  be  put  on  the  ballot  of  that  party  by  the 
clerk,  he  knowing  that  there  was  no  other  nomination  by  the  party  for  the  office, 
and  that  none  claimed  it.^ 

(iv)  Eight  to  Have  Name  Printed  on  Ballot  More  Than  Once. 
A  political  part3^  may  nominate  for  office  a  person  who  has  been  nominated  by 
another  party  for  the  same  office.^^  And  wdiere  the  law  provides  that  the  names 
of  candidates  of  each  political  party  shall  be  grouped  in  columns  on  the  official 
ballot,  under  the  party  name,  or  name  and  emblem,  if  the  lattfer  be  required,  a 
candidate  nominated  by  more  than  one  party  is  entitled  to  have  his  name  printed 
in  the  column  set  apart  for  each  party  that  nominated  liim.*^    But  wdiere  the 


37.  Chateau  r.  Jacob,  88  Mich.  170,  50 
N.  W.  102;  Price  v.  Lush,  10  Mont.  61,  24 
Pac.  749,  9  L.  R.  A.  467. 

A  ticket  nominated  by  a  mere  meeting  or 
assembly  of  persons,  acting  as  volunteers, 
without  authority  from  any  primary  election, 
cannot  be  placed  on  the  ofHcial  ballot.  In  re 
Citizens'  Party  Nomination,  7  Pa.  Dist.  656, 
21  Pa.  Co.  Ct.  417. 

38.  Mandamus  generally  see  Mandamus. 

39.  State  v.  Martin,  24  Mont.  403,  62  Pac. 
588. 

40.  People  v.  District  Ct.,  18  Colo.  26,  31 
Pac.  339;  Williams  v.  Lewis,  6  Ida.  184,  54 
Pac.  619;  People  v.  Hartley,  170  111.  370,  48 
N.  E.  950;  In  re  Clay,  12  Pa.  Co.  Ct.  419. 

Irregularity  of  proceedings  no  defense. — 
State  V.  Falley,  8  N.  D.  90,  76  N.  W.  996. 

Mandamus  will  lie  to  enforce  the  right  of 
a  duly  registered  candidate  for  the  office  of 
precinct  committee-man  Avhen  the  chairman 
of  the  _  city  executive  committee  refuses  to" 
print  siich  candidate's  name  upon  the  ticket 
in  accordance  with  the  party  rules.  Com.  v. 
Stucker,  18  Pa.  Co.  Ct.  587.  Mandamus  will 
lie  to  compel  election  officers  to  place  upon 
the  ballot  the  names  of  all  candidates  regu- 
larly nominated  for  office.  Wells  v.  Munroe, 
86  Md.  443,  38  Atl.  987. 

41.  State  V.  Piper,  50  Nebr.  25,  69  N.  W. 
378;  Matter  of  McClosky,  21  Misc.  (N.  Y.) 
365,  47  N.  Y.  Suppl.  294. 

42.  Wells  V.  Munroe,  86  Md.  443,  38  Atl. 
987. 

43.  Wells  V.  Munroe,  86  Md.  443,  38  Atl. 
987. 
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44.  Wilkins  v.  Duffy,  70  S.  W.  668,  24 
Ky.  L.  Rep.  968. 

45.  Gillespie  v.  McDonough,  39  Misc. 
(N.  Y.)  147,  79  N.  Y.  Suppl.  182;  Gregg  r. 
Rogers,  1  Ohio  S.  &  C.  PI.  Dec.  163,  1  Ohio 
N.  P.  177 ;  In  re  Magee,  5  Pa.  Dist.  654,  18 
Pa.  Co.  Ct.  225;  In  re  Gunster,  21  Pa.  Co. 
Ct.  350. 

46.  For  each  political  party  has  a  perfect 
right  to  select  its  candidates  as  it  pleases, 
and  to  have  their  names  printed  under  its 
own  party  heading,  Simpson  v.  Osborn,  52 
Kan.  328,  34  Pac.  747;  Fisher  v.  Dudley,  74 
Md.  242,  22  Atl.  2,  12  L.  R.  A.  586. 

One  of  the  nominations  irregular. —  Where 
a  person  has  been  nominated  by  two  parties 
for  the  same  office  and  his  name  has  been  put 
on  the  tickets  of  both  parties,  all  votes  cast 
for  him  should  be  counted,  although  one  of 
the  nominations  was  irregular.  Gregg  v.  Rog- 
ers, 1  Ohio  S.  &  C.  PI.  Dec.  163,  1  Ohio  N.  P. 
117. 

Constitutionality  of  statutes  prohibiting 
printing  more  than  once. —  It  has  been  held 
that  a  statute  providing  that  the  name  of  a 
candidate  shall  be  printed  only  once  upon 
the  ballot,  and  if  any  candidate  is  nominated 
by  more  than  one  certificate  of  nomination, 
he  must,  by  a  writing,  signed  and  verified  by 
him,  and  filed  with  the  officer  where  the  cer- 
tificate of  nomination  is  filed,  choose  which 
of  such  party  designations  he  desires  to  have 
his  name  printed  under,  is  unconstitutional 
and  void,  as  it  is  an  unwarrantable  and 
drastic  interference  with  political  parties  in 
making  nominations.    Murphy  v.  Curry,  137 
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names  of  the  candidates  of  all  parties  are  printed  in  a  single  column,  and  grouped 
under  the  names  of  the  offices  for  which  they  are  severally  running,  a  candidate 
is  not  entitled  to  have  his  name  printed  on  the  ballot  more  than  once,  no  matter 
how  many  parties  may  have  nominated  him."^' 

(y)  Must  Design  ate  Names  of  Candidates  For  Long  and  Short 
Terms.  Where  several  officers  are  to  be  elected  for  the  same  office,  but  for  terms 
of  different  duration,  the  ballots  must  show  the  terui  for  which  each  candidate  is 
nominated,  otherwise  they  will  be  void  for  uncertainty.*^ 

(vi)  Submission  of  Propositions.  Propositions  are  usually  submitted  to 
voters  on  separate  ballots  on  which  the  words  yes  and  "  no,"  or  words  of  sim- 
ilar import  are  printed  together,  with  voting  space  opposite  such  words.*^  But 
Avliile  a  separate  ballot  must  be  prepared  for  the  submission  of  propositions  to 


Cal.  479,  70  Pac.  461.  Under  a  similar  stat- 
ute in  Pennsylvania  the  court  awarded  a 
peremptory  writ  of  mandamus  to  the  secre- 
tary of  state,  commanding  him  to  print  the 
name  of  a  candidate  on  the  ballot  as  often 
as  he  had  been  nominated  by  a  regularly  or- 
ganized party.  Com.  v.  Martin,  6  Pa.  Dist. 
645,  20  Pa.  Co.  Ct.  117.  See  also  Com.  v. 
Richmond,  5  Pa.  Dist.  647.  Nevertheless  stat- 
utes of  this  description  have  been  upheld  on 
doubtful  ground  in  other  jurisdictions.  Todd 
V.  Board  of  Election  Com'rs,  104  Mich.  474, 
62  N.  W.  564,  64  N.  W.  496,  29  L.  R.  A.  330 ; 
State  i\  Bode,  55  Ohio  St.  224,  45  N.  E.  195, 
60  Am.  St.  Rep.  696,  34  L.  R.  A.  498 ;  State 
V.  Anderson,  100  Wis.  323,  76  N.  W.  482,  42 
L.  R.  A.  239. 

47.  State  v.  Allen,  43  Nebr.  651,  62  N.  W. 
35;  Miller  v.  Pennoyer,  23  Oreg.  364,  31  Pac. 
830;  State  v.  Burdick,  6  Wyo.  448,  46  Pac. 
854,  34  L.  R.  A.  845. 

In  that  case,  however,  it  is  proper  to  print 
on  the  ballot  in  connection  with  the  name  the 
party  designation  of  each  party  that  nom- 
inated him,  in  order  to  show  that  he  is  the 
nominee  of  such  parties.  State  v.  Burdick,  6 
Wvo.  448,  46  Pac.  854,  34  L.  R.  A.  845. 

48.  Page  v.  Kuvkendall,  161  111.  319,  43 
N.  E.  1114,  32  L.  R.  A.  656;  State  v.  Cham- 
bers, 20  Ohio  St.  336 ;  In  re  Gilleland,  96  Pa. 
St.  224;  Milligan's  Appeal,  96  Pa.  St.  222; 
Tsorth  Union  Tp,  School  Directors'  Case,  23 
Pa.  Co.  Ct.  593;  Matter  of  Wier,  13  Phila. 
(Pa.)  579;  Miller  i\  Milligan,  12  Phila.  (Pa.) 
605;  In  re  Reilly  Tp.,  1  Leg.  Rec.  (Pa.)  261; 
In  re  Elizabethville,  2  Dauph.  Co.  Rep.  ( Pa. ) 
380. 

Highest  number  of  votes  for  longest  term.^ — 

A  statute  which  provides  that  at  an  election 
for  school  directors  a  person  having  the  high- 
est number  of  votes  shall  serve  the  longest 
term  and  so  on,  when  the  voters  shall  all 
neglect  to  designate  on  their  tickets  the  term 
of  office  for  which  each  person  voted  for  is  a 
candidate,  does  not  apply  where  a  part  of 
the  voters  do  designate  the  term.  Chamberlin 
V.  Hartley,  152  Pa.  St.  544,  25  Atl.  572. 

49.  Janeway  r.  Duluth,  65  Minn.  292,  68 
N.  W.  24;  Matter  of  Arnold,  32  Misc.  (N.  Y.) 
439,  66  N.  Y.  Suppl.  557 ;  State  v.  Elwood,  12 
Wis.  551. 

For  village  organization. —  A  ballot  cast  at 
an  election  on  the  question  of  founding  a  cor- 
poration, under  a  statute  authorizing  the  sub- 
mission of  the  question,  marked  in  pencil  in 


lieu  of  the  official  stamp,  or  having  no  mark 
except  the  words  "  against  corporation "  at 
the  bottom,  is  invalid.  People  v.  Sausalito, 
106  Cal.  500,  39  Pac.  937.  Under  a  statute 
which  declares  that  in  proceedings  to  organ- 
ize a  village  each  voter  may  cast  a  ballot  with 
the  words  thereon  for  village  organization 
under  the  general  law  "  or  "  against  village 
organization  under  the  general  law "  it  is 
proper  to  refuse  to  count  a  ballot  reading 
"  against  incorporation."  People  v.  Hanson, 
150' 111.  122,  36  N.  E.  998,  37  N.  E.  580. 

Expression  of  voter's  political  views. — 
Where  the  question  of  voting  a  tax  in  aid  of 
a  railway  company  was  submitted  to  the 
voters  of  a  township,  and  the  trustees  pre- 
scribed that  the  ballots  should  have  written 
upon  them   the  words   *'  for  taxation "  or 

against  taxation,"  and  certain  electors  cast 
their  ballots  bearing  the  words  "  against  tax- 
ation for  the  benefit  of  railroad  companies  or 
any  other  monopolies  to  the  indebtedness  of 
the  poor  man,"  it  was  held  that  such  ballots 
should  be  counted  the  same  as  if  they  were  in 
the  form  prescribed  by  the  trustees.  Cattell 
r.  Lowry,  45  Iowa  478. 

Omission  of  a  word. —  An  order  authorizing 
a  vote  of  electors  for  or  against  an  issue  of 
school  bonds  provided  that  on  the  ballots 
should  be  printed  "  for  the  bonds,"  "  against 
the  bonds."  The  word  "  the "  Avas  omitted 
from  the  ballots  and  it  was  held  that  the  er- 
ror was  not  of  a  nature  to  vitiate  the  election. 
State  r.  Metzger,  26  Kan.  395. 

Defeated  candidate  not  helped  by  erroneous 
submission  of  proposition, —  Atkeson  v.  Lay, 
115  Mo.  538,  22  S.  W.  481. 

The  addition  of  a  few  words  to  the  statu- 
tory form  of  the  submission  of  a  proposition 
of  voters,  wiiere  the  meaning  is  not  changed, 
is  immaterial.  Hopkins  v.  Duluth,  81  Minn. 
189,  83  N.  W.  536. 

Reference  to  statute  but  not  to  amend- 
ments.—  The  fact  that  ballots  used  at  an 
election  for  the  purpose  of  authorizing  a 
township  committee  to  purchase  a  building 
for  tow^nship  use  refer  to  the  statute  under 
which  such  election  is  held  as  the  act  of 
March  1,  1886,  without  reference  to  later 
amendments,  does  not  render  such  election 
invalid,  since  the  title  to  a  public  statute 
may  properly  be  used  to  denote  the  law  em- 
bodied in  the  statute  as  modified  by  its 
amendments  and  supplements.  Drew  i\  West 
Orange  Tp.,  64  N.  J.  L.  481,  45  Atl.  787. 
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voters,  yet  two  or  more  propositions  may  be  submitted  on  the  same  ballot.^  In 
voting  for  constitutional  amendments,  and  propositions  of  all  sorts  which  are  sub- 
mitted to  popular  vote,  it  is  not  customary  to  print  in  extenso  upon  the  ballot  the 
thing  to  be  voted  for.^^ 

g.  Order  of  Tickets  on  Ballot.  The  position  of  the  tickets  on  the  ballot  is 
matter  of  statutory  regulation.^^ 

h.  Numbering  Ballots.  A  statute  providing  that  all  ballots  cast  shall  be  num- 
bered with  numbers  corresponding  to  the  poll  numbers  of  the  electors  is  manda- 
tory, and  ballots  not  so  numbered  cannot  be  counted.^^  Such  a  statute,  however, 
is  unconstitutional  where  the  constitution  requires  that  all  elections  shall  be  by 
secret  ballot,  because  this  mode  of  numbering  furnishes  a  sure  means  of  identify- 
ing the  ballots.^^  Where  one  of  the  judges  made  mistakes  in  numbering  the  bal- 
lots, but  it  appears  that  such  irregularity  was  not  fraudulent  or  did  not  affect  the 
result,  the  ballots  should  not  therefore  be  discredited.^^  Where  the  statute  pro- 
vides that  the  ballots  shall  be  numbered  consecutively,  the  numbers  should  run 
from  the  unit  upward. 

i.  Indorsing  Officers'  Initials  on  Ballots.  It  has  been  held  that  a  statute 
requiring  an  election  officer  delivering  a  ballot  to  an  elector  to  indorse  his  initials 
on  the  ballot  is  directory  merely,  and  that  unindorsed  ballots  should  be  counted.^^ 


50.  Matter  of  Arnold,  13  Misc.  (N.  Y.) 
439,  66  N.  Y.  Suppl.  557. 

51.  It  is  sufficient  if  it  be  printed  in  the 
warrant  of  election,  and  the  words  "  yes " 
and  "  no  "  be  printed  on  the  ballot  to  enable 
the  voter  to  express  his  preference.  Hub- 
bard V.  Woodsum,  87  Me.  88,  32  Atl.  802; 
Williams  v.  Shoudy,  12  Wash.  362,  41  Pac. 
169. 

52.  Thus  it  is  generally  provided  that  the 
party  which  polled  the  greatest  number  of 
votes  at  the  last  preceding  election  shall  have 
the  first  place  on  the  ballot;  that  the  party 
polling  the  next  highest  number  of  votes  shall 
have  the  second  place  on  the  ballot,  and  so 
on ;  candidates  nominated  by  petition  of  elect- 
ors being  placed  last  in  order.  Edgar  v. 
Board  of  Election  Com'rs,  118  Mich.  418,  76 
N.  W.  972;  Higgins  v.  Berg,  74  Minn.  11,  76 
N.  W.  788,  42  L.  R.  A.  245.  Again  it  is 
provided  in  some  jurisdictions  that  the  names 
of  candidates  shall  be  printed  under  the 
designation  of  the  office  in  alphabetical  order 
according  to  surnames  together  with  the  name 
of  the  party  or  principle  which  each  candi- 
date represents.  Woods  v.  State,  44  Nebr. 
430,  63  N.  W.  23;  Sawin  r.  Pease,  6  Wyo. 
91,  42  Pac.  750. 

The  regularly  called  democratic  convention 
having  joined  with  the  conventions  of  the 
people's  party  and  the  union  silver  party  and 
nominated  a  joint  ticket,  a  mass  meeting 
composed  wholly  of  democrats  was  held,  at 
which  presidential  electors  and  candidates  for 
state  offices  were  placed  in  nomination  as  a 
democratic  ticket.  The  mass  meeting  was  not 
called  or  held  under  the  auspices  of  any  pre- 
vious state  organization.  It  was  held  that 
the  ticket  so  nominated  was  not  entitled  to 
the  place  on  the  ballot  belonging  to  the  regu- 
lar democratic  ticket,  under  the  provisions 
of  the  Election  Law.  Baker  r.  Board  of  Elec- 
tion Com'rs,  110  Mich.  635,  68  N.  W.  752. 

53.  Ledbetter  v.  Hall,  62  Mo.  422 ;  West  v. 
Koss,  53  Mo.  350 ;  In  re  Hughes,  3  Lack.  Jur. 
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(Pa.)  313;  State  v.  Connor,  86  Tex.  133,  23 
S.  W.  1103. 

Where  it  affirmatively  appears  that  there 
were  unnumbered  ballots  in  excess  of  the 
names  found  on  the  poll  lists,  and  that  the 
judges  failed  to  reject  such  ballots  as  re- 
quired by  statute,  they  may  be  rejected  by 
the  court  on  the  hearing  of  a  contest  over  the 
election.  Behrensmever  v.  Kreitz,  135  111. 
591,  26  N.  E.  704. 

54.  Ritchie  v.  Richards,  14  Utah  345,  47 
Pac.  670. 

55.  Behrensmeyer  r.  Kreitz,  135  111.  591, 
26  N.  E.  704. 

A  ballot,  the  number  of  which  is  illegible, 

should  be  counted,  where  it  appears  that 
there  was  an  elector  who  voted  and  whose 
vote  cannot  be  accounted  for  unless  such  bal- 
lot be  his.  Blankenship  r.  Israel,  132  111.  514, 
24  N.  E.  615. 

Ballots  improperly  numbered. —  People  r. 
Bidelman,  69  Hun  (N.  Y.)  596,  23  N.  Y. 
Suppl.  954. 

Failure  to  remove  stub. — Lvnip  r.  Buckner, 
22  Nev.  426,  41  Pac.  762,  30  L.  R.  A.  354. 

The  fact  that  two  ballots  each  bear  the 
same  number  is  not  of  itself  a  sufficient 
ground  for  excluding  them.  Blankinship  v. 
Israel;  132  111.  514,  24  N.  E.  615;  Gray  i\ 
State,  19  Tex.  Civ.  App.  521,  49  S.  W.  699. 

56.  People  v.  Bidelman,  69  Hun  (N.  Y.) 
596,  23  N.  Y.  Suppl.  954. 

57.  Inasmuch  as  unsuspecting  A'oters  should 
not  be  disfranchised  bv  official  neglect.  King 
V.  State,  30  Tex.  Civ.  App.  320,  70  S.  W.  1019. 

The  absence  of  the  election  officer's  initials 
does  not  vitiate  the  ballot,  the  statute  not 
expresslv  creating  such  a  cause  of  invalidat- 
ing. Grant  r.  McCallum,  12  Can.  L.  J.  N.  S. 
113;  White  r.  Mackenzie,  20  L.  C.  Jur.  22; 
Ex  p.  Tremblay,  13  Quebec  64;  Dionne  f.  Gag- 
non,  9  Quebec  20. 

Not  applicable  to  election  of  city  officers. — 
Donnell  v.  Lee,  101  Mo.  App.  191,  73  S.  W. 
997. 
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On  the  other  hand  it  has  been  held  that  such  statutes  are  mandatory,  and  the 
presumption  is  that  all  ballots  not  bearing  the  official  indorsement  were  not 
officially  given  out  and  therefore  should  not  be  counted.^  And  where  this 
rule  obtains  it  is  immaterial  whether  the,  failure  to  indorse  the  ballots  before 
delivery  to  the  voters  resulted  through  ignorance  or  fraud  on  the  part  of  the 
election  officers.^^  Ballots  cast  in  one  voting  precinct,  having  an  official  indorse- 
ment indicating  that  they  were  prepared  for  another  precinct,  are  properly 
rejected.^  In  the  absence  of  fraud  ballots  should  not  be  rejected  on  account  of 
slight  irregularities  in  the  manner  of  indorsing  the  ballots  by  election  officers.^^ 
Thus  the  provisions  of  the  statutes  prescribing  the  position  of  the  indorsement 
on  the  ballots  are  held  to  be  directory,  and  ballots  honestly  indorsed  in  a  different 
place  should  not  on  that  account  be  rejected. It  would  seem  that  laws  requiring 
the  official  indorsement  of  ballots  are  not  an  imreasonable  and  unconstitutional 
restriction  of  the  right  of  suffrage.*^^    But  it  has  been  held  that  a  statute  provid- 


58.  Connecticut. —  Mallett  v.  Plumb,  60 
Conn.  352,  22  Atl.  772. 

Illinois.— Perkins  v.  Bertrand,  192  111.  58, 
61  N.  E.  405,  85  Am.  St.  Rep.  315;  Caldwell 
V.  McElvain,  184  111.  552,  56  N.  E.  1012; 
Kelly  v.  Adams,  183  111.  193,  55  N.  E.  837. 

Iowa.— Kelso  v.  Wright,  110  Iowa  560,  81 
N.  W.  805. 

Maryland.— Coulehan  i:  White,  95  Md.  703, 
53  Atl.  786. 

Missouri. —  McKay  v.  Minner,  154  Mo.  608, 
55  S.  W.  866. 

Nebraska. —  Mauck  v.  Brown,  59  Nebr.  382, 
81  N.  W.  313;  Orr  v.  Bailey,  59  Nebr.  128, 
80  N.  W.  495;  State  v.  Russell,  34  Nebr.  116, 
51  N.  W.  465,  33  Am.  St.  Rep.  625,  15 
L.  R.  A.  740. 

North  Dakota. —  Lorin  v.  Seitz,  8  N.  D. 
404,  79  N.  W.  869;  Miller  v.  Schallern,  8 
N.  D.  395,  79  N.  W.  865. 

Texas. —  Hanscom  v.  State,  10  Tex.  Civ. 
App.  638,  31  S.  W.  547. 

^yyoming. —  Slaymaker  v.  Phillips,  5  Wyo. 
453,  40  Pae.  971,  42  Pae.  1049,  47  L.  R.  A. 
842. 

Notwithstanding  the  mandatory  feature  of 

the  statute,  it  has  been  held  proper  to  count 
an  unindorsed  ballot,  where  it  showed  both 
by  its  face  and  by  its  numbers  that  it  was  a 
genuine  official  ballot.  Hehl  v.  Guion,  155 
Mo.  76,  55  S.  W.  1024. 

Indorsement  of  clerk. —  Frazer  v.  Fitzsim- 
mons,  124  Mich.  511,  83  N.  W.  282. 

Indorsement  with  wrong  instrument.— 
Frazer  v.  Fitzsimmons,  124  Mich.  511,  83 
N.  W.  282. 

59.  Kirkpatrick  v.  Deegans,  53  W.  Va.  275, 
44  S.  E.  465. 

60.  Lippincott  i:  Felton,  61  N.  J.  L.  291, 
39  Atl.  646. 

61.  State  V.  Gav,  59  Minn.  6,  00  N.  W.  676, 
50  Am.  St.  Rep.  389. 

Part  of  ballots  indorsed  by  each  clerk. — 
The  vote  of  an  election  precinct  will  not  be 
rejected  because  the  poll  clerks,  instead  of 
each  writing  his  name  on  the  ballots,  by 
agreement  divided  the  ballots  between  them, 
and  each  signed  his  own  nam.e  and  that  of 
the  other  clerk  to  his  share  of  the  ballots 
in  the  presence  of  each  other  and  of  the  other 
election  officers,  as  such  duty  is  a  minis- 
terial one,  which  may  be  delegated  by  sign- 


ing, and  is  a  substantial  compliance  with  the 
statute  of  West  Virginia,  requiring  each  poll- 
ing clerk  to  write  his  name  on  the  back  of 
each  ballot  under  the  printed  words  "  poll 
clerk."  Snodgrass  v.  Wetzel  County  Ct.,  44 
W.  Va.  56,  29  N.  W.  1035.  But  in  Arkansas 
it  has  been  held  that  all  ballots  on  which  the 
initials  of  a  judge  are  not  written  by  his 
own  hand  should  be  thrown  out  and  not 
counted.  Rhodes  v.  Driver,  69  Ark.  501,  64 
S.  W.  272.  And  in  West  Virginia  it  is  held 
that  the  name  of  each  poll  clerk  must  be 
placed  on  the  ballot  by  the  clerk  in  his  own 
handwriting,  and  where  the  names  of  both 
poll  clerks  are  written  by  one  of  them  or  by 
some  other  person  the  ballots  are  void.  Kirk- 
patrick V.  Deegans,  53  W.  Va.  275,  44  S.  E. 
465. 

The  fact  that  judges  of  election  mark  their 
names  in  full  on  the  ballots  instead  of  their 
mitials  as  required  by  statute  does  not  in- 
validate the  ballots.  Perkins  v.  Bertrand, 
192  111.  58,  61  N.  E.  405,  85  Am.  Sfr  Rep. 
315. 

62.  Horning  v.  Burgess,  119  Mich.  51,  77 
N.  W.  446. 

Position  of  indorsement. —  Where  the  stat- 
ute provided  that  the  ballot  should  be  in- 
dorsed by  the  poll  clerk  with  his  initials  at 
the  lower  left-hand  corner,  and  he  through 
honest  mistake  indorsed  his  initials  at  the 
lower  right-hand  corner,  it  was  held  that  the 
statute  prescribing  the  position  of  the  in- 
dorsement was  directory  merely,  and  that  the 
ballots  should  be  counted.  Parvin  v.  Wim- 
berg,  130  Ind.  561,  30  N.  E.  790,  30  Am.  St. 
Rep.  254,  15  L.  R.  A.  775.  That  the  clerks 
of  an  election  wrote  their  names  on  the  out- 
side upper  right-hand  corner  of  each  ballot 
before  it  was  delivered  to  the  voter,  instead 
of  on  the  outer  lower  left-hand  corner,  as-, 
the  statute  prescribes,  will  not  nullify  an 
election  which  was  otherwise  properly  con- 
ducted. Jones  V.  State,  153  Ind.  440,  55 
N.  E.  229. 

Officer's  initials  on  detachable  coupons. — 
Coulehan  r.  White,  95  Md.  703,  53  Atl.  7 SO. 

63.  Orr  v.  Bailev,  59  Nebr.  128,  80  N.  W. 
495;  Lorin  v.  Seitz,  8  N.  D.  404,  79  N.  W. 
869;  Miller  v.  Schallern,  8  N.  D.  395,  79 
N.  W.  865.  See  also  Kirkpatrick  v.  Deogan,, 
53  W.  Va.  275,  44  S.  E.  465. 
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ing  that  in  the  canvass  of  votes  any  ballot  which  is  not  indorsed  by  the  initials  of 
some  one  of  the  election  officers  shall  not  be  counted  is  unconstitutional  and  void.^  1 

j.  Official  Certificates.    Under  a  statute  forbidding  the  deposit  in  the  ballot-  j 
box  of  official  ballots  unless  they  are  certified  by  the  city  clerk  ballots  from 
which  such  certificate  has  been  accidentally  omitted  by  the  prmter  are  still 
entitled  to  be  counted  after  being  deposited  in  the  ballot-box.^^ 

k.  Irregularities  and  Mistakes  —  (i)  In  General.  Mere  irregularities  or 
slight  errors  on  the  part  of  an  officer  charged  with  the  preparation  of  official  bal- 
lots will  not  destroy  the  efficacy  of  the  ballots  nor  invalidate  the  election.^^  But 
where  the  officer  whose  duty  it  is  to  prepare  the  official  ballot  is  a  candidate  for 
reelection,  there  may  be  irregularities  in  the  preparation  of  the  ballot  which  will 
render  his  election  void,  but  not  that  of  other  successful  candidates  on  the  same 
ticket,  as  they  were  not  responsible  for  his  errors.^^  Where  the  name  of  a  candi- 
date is  misspelled  on  the  official  ballot  it  may  be  corrected  with  ink.^^  But  if  the 
name  of  a  candidate  regnlarly  nominated  has  been  omitted  from  the  official  ballot 
the  omission  cannot  be  supplied  by  the  use  of  a  rubber  stamp.^^ 

(ii)  Objections.    The  statutes  generally  proyide  that  candidates  shall  have 
an  opportunity  to  inspect  the  printed  ballots  and  to  make  application  to  the  court 
for  the  correction  of  any  errors  therein,  but  if  having  had  this  opportunity  a  can-  I 
■didate  makes  no  objection  to  the  contents  of  the  ballot  until  after  the  election  his 
•objections  come  too  late.'^ 

(ill)  Remedies.  Where  the  officer  having  charge  of  the  preparation  of  the 
ballot  is  about  to  print  an  unauthorized  ticket  on  the  official  ballot,  such  action 


64.  Since  its  effect  would  be  to  debar 
voters  of  their  constitutional  right  to  vote 
without  fault  on  their  part.  Moyer  v.  Vande 
Vanter,  12  Wash.  377,  41  Pac.  60,  50  Am. 
■Si.  Rep.  900,  29  L.  R.  A.  670. 

65.  O'Connell  v.  Mathews,  177  Mass.  518, 
59  K  E.  195. 

66.  The  fact  that  the  officer  charged  with 
the  preparation  of  the  official  ballot  im- 
properly put  a  name  on  the  ballot  does  not 
■destroy  the  efficacy  of  the  ballots  cast  for 
any  other  candidate  who  was  legally  and 
properly  nominated  and  certified.  Schuler  f. 
Hogan,*'l68  111.  369,  48  N.  E.  195. 

A  municipal  election  otherwise  fairly  held 
is  not  invalidated  by  the  fact  that  the  mayor 
and  council  without  authority  changed  the 
heading  of  tlie  ballots,  and  that  the  election 
■officers  accepted  those  and  refused  to  use  the 
ballots  prepared  by  the  recorder  who  was 
rightfully  authorized  to  prepare  them.  State 
V.  Bernholtz,  106  Iowa  157,  76  N.  W.  662. 

67.  Creech  v.  Davis,  51  S.  W.  428,  21  Ky. 
L.  Rep.  325. 

68.  State  v.  Walsh,  62  Conn.  260,  25  Atl. 
1,  17  L.  R.  A.  364. 

The  misplacing  or  misspelling  of  the  name 
of  a  candidate  on  the  ballot  is  not  a  ground 
for  declaring  the  election  invalid,  in  the  ab- 
sence of  anything  to  show  that  the  mistakes 
affected  the  result  of  the  election;  the  statute 
expresslj^  requiring  that  fact  to  appear.  In  re 
Justice  of  the  Peace,  13  Montg.  Co.  Rep.  (Pa.) 
'69. 

Wrong  initials  of  a  candidate. —  Ballots 
prepared  and  furnished  to  the  judges  ac- 
cording to  law  and  correct  in  every  particular 
except  the  initial  of  a  candidate  thereon  do 
not,  in  the  absence  of  resulting  fraud  or  in- 
justice, cease  to  be  official  ballots  because 
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the  judges,  without  authority,  correct,  such 
initial.  Cook  v.  Fisher,  100  Iowa  27,  69 
N.  W.  264. 

69.  Rollins  v.  McKinney,  157  Mo.  656,  57 
S.  W.  1027. 

70.  OoZomdo.— Allen  v.  Glvnn,  17  Colo. 
338,  29  Pac.  670,  31  Am.  St."  Rep.  304,  15 
L.  R.  A.  743. 

Idaho.—  Baker  v.  Scott,  4  Ida.  596,  43  Pac. 
76. 

Missouri. —  Bowers  v.  Smith,  111  Mo.  45, 
20  S.  W.  101,  33  Am.  St.  Rep.  491,  16 
L.  R.  A.  754. 

New  York. —  Matter  of  Hirsh,  14  Misc.  377, 
36  N.  Y.  Suppl.  19. 

Wyoming. —  Sawin  v.  Pease,  6  W^yo.  91,  42 
Pac. '750. 

See  18  Cent.  Dig.  tit.  "  Elections,"  §  150. 
An  elector  who,  after  notice  by  publication 

of  the  nominations  to  office  as  required  by 
statute,  neglects  to  avail  himself  of  the  rem- 
edy provided  in  the  statute  to  correct  an  er- 
ror of  the  clerk  in  the  preparation  of  the 
official  ballot  cannot  complain  of  it  after 
election.  State  v.  Fransham,  19  Mont.  273, 
48  Pac.  1. 

No  ground  for  contest. —  Where  by  statute 
errors  or  omissions  by  the  clerk  in  publish- 
ing the  names  or  descriptions  of  candidates 
nominated  for  office  or  in  printing  the  ballots 
may  be  corrected  on  application  to  the  proper 
judge.  A  candidate  who  makes  no  timely 
objection  to  the  ballots  as  printed  and  used 
cannot  after  the  election  contest  the  result 
on  the  ground  that  names  were  printed  on  the 
ballots  which  were  not  entitled  to  be  there. 
Bowers  v.  Smith,  (Mo.  1891)  17  S.  W.  761. 

Objection  too  late  in  absence  of  fraud. — 
Where  by  statute  a  candidate  may  make  ob- 
jections to  the  ballots  as  printed  by  the 
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would  affect  both  the  public  and  the  candidates,  and  hence  it  is  proper  for  a  can- 
didate to  sue  in  the  name  of  the  state  to  restrain  the  officer  from  exceeding  his 
authority,  since  there  will  thus  be  someone  answerable  both  for  the  propriety  of 
the  suit  and  for  its  costs.'*^  And  it  seems  that  a  duly  qualified  elector  may  pro- 
ceed to  have  the  official  ballot  corrected  ])efore  election.'*^ 

2.  Indication  of  Voter's  Choice  —  a.  In  General.  There  are  two  general  forms 
of  the  secret  or  so-called  Australian  ballot  system.  In  the  first  form  the  tickets 
of  the  several  parties  are  printed  in  parallel  columns  beneath  the  party  names  and 
devices,  together  with  a  blank  colunm  in  which  electors  are  at  liberty  to  write 
the  naines  of  persons  Tiot  already  on  the  ballot.  A  circle  is  usually  found  beneath 
the  device  and  there  are  voting  spaces  either  to  the  right  or  left  of  the  names  of 
all  candidates.  With  this  form  of  ballot  the  elector  may  vote  a  straight  party 
ticket  by  simply  placing  a  cross  mark  in  the  circle  beneath  the  party  emblem. 
If  he  wishes  to  split  his  ticket  he  may  do  so  in  either  of  two  ways :  (1)  By  plac- 
ing a  cross  mark  in  the  circle  under  the  emblem  of  his  party  and  making  cross 
marks  opposite  the  names  of  such  candidates  as  he  wishes  to  support  on  other 
tickets ;  or  (2)  he  may  omit  the  cross  mark  in  the  circle,  and  simply  make  a  cross 
mark  in  the  voting  space  opposite  the  names  of  all  candidates  for  whom  he  wishes 
to  vote.  In  the  second  form  the  names  of  candidates  are  printed  in  a  single 
column,  grouped  under  the  titles  of  the  offices  for  which  they  are  running,  with  a 
blank  space  in  each  group  for  the  reception  of  names  not  on  the  ballot.  In  this 
form  of  ballot  the  party  designation  of  candidates  is  printed  on  the  ballot,  and 
there  are  voting  spaces  opposite  the  names  of  all  candidates,  in  which  the  elector 
must  make  cross  marks  opposite  the  names  of  all  candidates  for  whom  he  wishes 
to  vote.  Almost  every  conceivable  mark  which  a  voter  could  make  or  omit  to 
make  has  been  the  subject  of  discussion  in  the  various  cases  which  have  been 
before  the  courts ;  and  although  statutes  regulating  the  manner  in  which  voters 
shall  indicate  their  choice  are  held  to  be  mandatory,  yet  through  it  all  runs  the 
general  principle  of  construction  that  a  voter  should  not  be  disfranchised  if  it 
is  clear  that  he  has  made  an  honest  effort  to  comply  with  the  requisites  of  tlie 
statute,  although  he  has  been  more  or  less  unsuccessful.'''^    In  order  to  be  counted 


county  clerk,  who  neglects  to  do  so,  until  af- 
ter the  election,  he  cannot  object  to  the  result 
because  of  any  error  in  the  political  designa- 
tion without  a  showing  of  fraud  and  that  the 
error  presented  a  full  expression  of  the  will 
of  the  voters.  State  v.  Norris,  37  Nebr.  299, 
55  N.  W.  1086. 

Waiver  of  objections. — Fishback  v.  Bramel, 
6  Wyo.  293,  44  Pac.  840. 

71.  State  V.  Moran,  24  Mont.  433,  63  Pac. 
390. 

Inherent  power  of  court. —  The  power  of 
the  court  to  order  a  correction  of  the  ballot 
to  be  used  at  an  election  on  application  of  a 
candidate  is  independent  of  the  statute.  State 
r.  Elliott,  17  Wash.  18,  48  Pac.  734. 

72.  State  f.  Ramsey  County  Dist.  Ct.,  74 
Minn.  177,  77  N.  W.  28. 

73.  A?a&awa.— Black  v.  Pate,  130  Ala.  514, 

30  So.  434. 

California. —  People  v.  Campbell,  138  Cal. 
11,  70  Pac.  918;  Murphy  v.  San  Luis  Obispo, 
119  Cal.  624,  51  Pac.  1085,  39  L.  R.  A.  444; 
Lay  V,  Parsons,  104  Cal.  661,  38  Pac.  447; 
Eaton  f.  Brown,  96  Cal.  371,  31  Pac.  250, 

31  Am.  St.  Rep.  225,  17  L.  R.  A.  697. 
Colorado. — Young  v.  Simpson,  21  Colo.  460, 

42  Pac.  666,  52  Am.  St.  Rep.  254. 

Illinois.— Fnrker  v.  Orr,  158  111.  609,  41 
N.  E.  1002,  30  L.  R.  A.  227. 
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Indiana. —  Bechtel  v.  Albin,  134  Ind.  193, 

33  N.  E.  967. 

loiva. —  Spurrier  v.  McLennan,  115  Iowa 
461,  88  N.  W.  1062. 

Kentucky. —  Houston  v.  Steele,  98  Ky.  596, 

34  S.  W.  6,  17  Ky.  L.  Rep.  1149;  Edwards  v. 
Logan,  70  S.  W.  852,  24  Ky.  L.  Rep.  1099; 
Little  f.  Hall,  70  S.  W.  642,  24  Ky.  L.  Rep. 
1060. 

Massachusetts. —  Flanders  v.  Roberts,  182 
Mass.  524,  65  N.  E.  902. 

Michigan. —  People  v.  Kamps,  129  Mich. 
217,  88  N.  W.  475;  People  v.  Fox,  114  Mich. 
652,  72  N.  W.  611. 

Minnesota. —  Truelsen  r.  Hugo,  81  Minn. 
73,  83  N.  W.  500. 

Missouri. —  Hope  v.  Flentge,  140  Mo.  390, 
41  S.  W.  1002,  47  L.  R.  A.  806. 

Nebraska.— 8tsite  v.  Frye,  62  Nebr.  817,  88 
N.  W.  149. 

New  York. —  People  v.  Mehrer,  20  N.  Y. 
App.  Div.  48,  46  N.  Y.  Suppl.  898;  People 

Moody,  45  N.  Y.  Suppl.  606. 

Pennsylvania. —  In  re  Newberry  Tp.,  187 
Pa.  St.  297,  40  Atl.  822;  In  re  Flynn,  181 
Pa.  St.  457,  37  Atl.  523;  In  re  Fairchance, 
22  Pa.  Co.  Ct.  451;  In  re  Blythe  Tp.,  19  Pa. 
Co.  Ct.  499.  And  see  In  re  justice  of  Peace, 
173  Pa.  St.  59,  33  Atl.  703. 

South  Dakota. —  McMahon  v.  Polk,  10  S.  D. 
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a  ballot  must  be  marked,  although  it  contain  but  one  ticket  and  a  blank  column 
for  the  reception  of  names.''^  When  the  intention  of  the  elector  to  make  a  cross 
is  clearly  apparent,  and  the  cross  is  made,  whether  with  a  stamp  or  otherwise,  any 
informality  merely  in  making  it  should  be  disregarded.'^^  An  election  ballot  must 
be  so  marked  as  to  make  it  reasonably  certain  for  whom  the  elector  intended  to 
vote,  although  the  statute  declares  only  those  ballots  void  from  which  it  is  impos- 
sible to  determine  the  elector's  clioice  ;  but  requires  a  part  to  be  counted  when 
the  ballot  is  sufficiently  plain  to  gather  tlierefrom  a  part  of  the  elector's  intention.'^ 
b.  Position  of  Cross  Mark.  In  order  to  permit  tlie  counting  of  a  ballot,  the 
voter's  intention  must  be  manifested  by  a  cross  substantially  in  the  place  desig- 
nated, showing  an  honest  intent  to  follow  the  directions  of  the  law.'^'  When  the 
elector  makes  the  cross  mark  in  the  circle  at  the  head  of  the  party  ticket,  and 
erases  no  name  thereon,  the  vote  must  be  counted  for  the  entire  party  ticket."^  A 
ballot  marked  with  a  cross  in  the  square  to  the  right  of  the  first  candidate's  name 
on  one  party  ticket,  and  marked  nowhere  else,  should  be  (Counted  for  that  candi- 
date alone,  although  probably  intended  for  the  entire  ticket  on  which  his  name 
appears.''^  It  has  been  held  that  a  ballot  upon  which  a  cross  mark  has  been 
placed  on  the  wrong  side  of  a  candidate's  name  cannot  be  counted  as  a  vote  for 
that  candidate ;     but  where  a  statute  merely  directs  tliat  cross  marks  shall  be 


296,  73  N.  W.  77,  47  L.  R.  A.  830;  Vallier 
i\  Brakke,  7  S.  D.  343,  64  N.  W.  180. 

We^t  Virginia. —  Daniel  v.  Simms,  49 
W.  Va.  554,  39  S.  E.  690;  Morris  v.  Charles- 
ton, 49  W.  Va.  251,  38  S.  E.  500;  Dunlevy 
V  Marshall  County,  47  W.  Va.  513,  35  S.  E. 
956. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  151 
et  seq. 

Direction  as  to  writing  in  names. — The  pro- 
vision of  a  statute  that  one  voting  for  an- 
other than  the  candidate  whose  name  is  on 
the  ballot  shall  erase  the  printed  name  and 
write  that  of  the  person  voted  for  in  the 
blank  space  left  for  that  purpose  is  not  com- 
plied with  by  pasting  over  the  printed  name 
a  slip  containing  the  name  of  the  person  voted 
for.  Waterman  v.  Cunningham,  89  Me.  295, 
36  Atl.  395. 

Incomplete  cross. —  Coulehan  v.  White,  95 
Md.  703,  53  Atl.  786. 

Curls. —  The  fact  that  the  cross  mark  oppo- 
site the  candidate's  name  on  the  official  ballot 
terminates  in  curls  will  not  invalidate  the 
ballot;  the  likelihood  of  the  marks  constitut- 
ing identification  marks  not  being  apparent. 
Coulehan  v.  White,  95  Md.  703,  53  Atl.  786. 

Lines  extending  beyond  the  square. —  Coule- 
han V.  White,  95  Md.  703,  53  Atl.  786. 

Extension  beyond  circle. —  The  fact  that  in 
retracing  a  perfect  cross  the  voter  allows 
liis  pencil  to  waver  somewhat  and  extends 
the  mark  beyond  the  circle  does  not  render 
the  ballot  invalid,  in  the  absence  of  erasures 
or  other  marks.  McMahon  v.  Polk,  10  S.  D. 
296,  73  N.  W.  77,  47  L.  R.  A.  830. 

Title  of  office  not  to  be  inserted. —  The  only 
prescribed  mode  of  voting  for  persons  whose 
names  are  not  already  on  the  ballot  is  by  in- 
serting their  names  in  the  blank  space  pre- 
pared therefor  in  the  right-hand  column  of 
the  official  ballot.  It  is  the  name  only  that 
is  to  be  thus  inserted,  not  the  title  of  the 
office  to  be  filled ;  the  latter  is  already  printed 
there  and  constitutes  a  part  of  the  ballot 
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prepared  for  the  use  of  the  voter.  In  re  Law- 
ler,  180  Pa.  St.  566,  37  Atl.  92;  In  re  Little 
Beaver  Tp.  School  Directors,  165  Pa.  St.  233, 
30  Atl.  955,  27  L.  R.  A.  234. 

74.  People  v.  Fessenden,  31  N.  Y.  App.  Div. 
371,  52  N.  Y.  Suppl.  324. 

75.  Vallier  v.  Brakke,  7  S.  D.  343,  64  K  vV. 
180. 

Where  the  statute  simply  requires  the 
voters  to  make  a  cross,  for  example,  an  X, 
without  providing  that  any  other  kind  of 
cross  mark  can  be  used,  ballots  marked  with 
a  Latin  cross  or  a  Greek  cross  are  to  be 
counted  as  well  as  those  marked  with  an  X. 
Coulehan  v.  White,  95  Md.  703,  53  Atl.  786. 
So  a  ballot  should  be  counted  where  the  cross 
mark  placed  in  the  circle  at  the  head  of  a 
party  ticket  is  not  perfect  and  is  something 
more  than  a  cross  mark.  People  v.  Morgan, 
20  N.  Y.  App.  Div.  48,  46  N.  Y.  Suppl.  898; 
Loucks'  Case,  3  Pa.  Dist.  127. 

76.  State  v.  Peter,  21  Wash.  243,  57  Pac. 
814. 

77.  Parker  v.  Orr,  158  111.  609,  41  N.  E. 
1002,  30  L.  R.  A.  227. 

No  conjectures  indulged  in. —  O'Connell  v. 
Mathews,  177  Mass.  518,  59  N.  E.  195. 

Where  it  is  clear  that  the  voter  made  an 
honest  attempt  to  conform  to  the  statute  by 
making  the  cross  in  the  proper  place,  al- 
though with  more  or  less  imperfect  success, 
the  ballot  should  be  counted.  Parker  v.  Orr, 
158  111.  609,  41  N.  E.  1002,  30  L.  R.  A.  227 ; 
Bechtel  v.  Aldin,  134  Ind.  193,  33  N.  E.  967 ; 
Houston  r.  Steele,  98  Ky.  596,  34  S.  W.  6,  17 
Kv.  L.  Rep.  1149. 

78.  McKittrick  v.  Pardee,  8  S.  D.  39,  65 
N.  W.  23. 

79.  Houston  v.  Steele,  98  Ky.  596,  34  S.  W. 
6,  17  Ky.  L.  Rep.  1149. 

80.  Illinois. —  Apple  v.  Barcroft,  158  111. 
649,  41  N.  E.  1116. 

Maine.— Curran  v.  Clayton,  86  Me.  42,  29 
Atl.  930. 

'Nevada.—  State  v.  Sadler,  25  Nev.  131,  58 
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made  opposite  the  names  of  candidates  for  whom  the  elector  desires  to  vote,  it  is 
immaterial  on  which  side  the  cross  marks  are  made.^^  Ballots  marked  with  a 
cross  to  the  right  side  of  a  name,  not  in  the  voting  space  left  for  that  purpose, 
but  in  a  vacant  space  immediately  after  the  name,  will  be  counted.^"^  So  if  the 
cross  opposite  the  name  of  a  candidate  is  partly  within  and  partly  without  the 
square,  the  vote  should  be  counted,  inasmuch  as  the  elector's  intention  has  been 
sufficiently  indicated.^^  It  has  been  held,  however,  that  a  cross  placed  anywhere 
on  the  ballot  except  within  the  circle  at  the  head  of  one  of  the  columns,  or 
within  a  voting  space  opposite  a  candidate's  name,  is  of  no  avail.^^  Thus  a  ballot 
marked  witli  a  cross  at  the  head  of  a  party  ticket,  but  not  within  the  circle  as 
required  by  the  statute,  cannot  be  counted  for  any  candidate  on  the  ticket  so 
marked.^^ 

e.  Examples  of  Defective  Marking.  There  are  numerous  examples  of  mark- 
ings of  ballots  which  have  been  condemned  by  the  courts.^*^    Ballots  defectively 


Pac.  284,  59  Pac.  540,  63  Pac.  128,  83  Am. 
St.  Rep.  573. 

South  Dakota. —  McKittrick  u.  Pardee,  8 
S.  D.  39,  65  N.  W.  23;  Parmley  v.  Healy,  7 
S.  D.  401,  64  N.  W.  186;  Vallier  v.  Brakke, 
7  S.  D.  343,  64  N.  W.  180. 

Canada. —  White  v.  Mackenzie,  20  L.  C. 
Jur.  52. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  151 
et  seq. 

Under  the  liberal  rule  of  construction  for 

arriving  at  the  voter's  intention,  it  has  been 
held  that  a  ballot  marked  with  a  cross  mark 
at  the  wrong  side  of  the  candidate's  name 
should  be  counted,  provided  the  mark  is  with- 
in the  party  column.  Mauck  v.  Brown,  59 
Nebr.  382,  81  N.  W.  313;  In  re  Twentieth 
Ward,  3  Pa.  Dist.  120;  In  re  Sharon  Hill,  5 
Del.  Co.  (Pa.)  381;  State  v.  Fawcett,  17 
Wash.  188,  49  Pac.  346. 

81.  Young  V.  Simpson,  21  Colo.  460,  42  Pac. 
666,  52  Am.  St.  Rep.  254. 

82.  California.-- TehhQ  v.  Smith,  108  Cal. 
101,  41  Pac.  454,  49  Am.  St.  Rep.  68,  29 
L.  R.  A.  673. 

Nebraska. —  Spurgin  v.  Thompson,  37  Nebr. 
39,  55  N.  W.  297. 

Nevada. —  State  c.  Sadler,  25  Nev.  131,  58 
Pac.  284,  59  Pac.  546,  63  Pac.  128,  83  Am. 
St.  Rep.  573. 

Neiv  York. —  People  v.  Morgan,  20  N.  Y. 
App.  Div.  48,  46  N.  Y.  Suppl.  898. 

Pennsylvania. —  Loucks'  Case,  3  Pa.  Dist. 
127. 

Rhode  Island. —  In  re  Vote  Marks,  17  R.  I. 
812,  21  Atl.  962. 

South  Dakota. —  Vallier  v.  Brakke,  7  S.  D. 
343,  64  N.  W.  180. 

Washington. —  State  v.  Peter,  21  Wash. 
243,  57  Pac.  814. 

Canada. —  Cameron  v.  Maclennan,  1 1  Can. 
L.  J.  N.  S.  163. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  151 
et  seq. 

Mark  anywhere  in  space  occupied  by  name. 

—  Where  an  election  law  requires  the  elector 
to  indicate  his  choice  by  a  mark,  the  ballot 
should  be  counted  if  the  mark  is  made  any- 
where in  the  space  occupied  by  the  name  of 
the  chosen  candidate,  so  long  as  it  does  not 
obliterate  such  name.  Van  Winkle  v.  Crab- 
tree,  34  Oreg.  462,  55  Pac.  831,  56  Pac.  74. 


83.  Patterson  v.  People,  65  111.  App.  651; 
People  V.  Parkhurst,  24  Misc.  (N.  Y.)  442, 
53  N.  Y.  Suppl.  598. 

Cross  on  line  separating  names  of  two  can- 
didates.—  Truelsen  r.  Hugo,  81  Minn.  73,  83 
N.  W.  500. 

84.  Voorhees  f.  Arnold,  108  Iowa  77,  78 
N.  W.  795;  People  v.  Elmira.  154  N.  Y.  750, 
49  N.  E.  1102  [affirming  19  N.  Y.  App.  Div. 
457,  46  N.  Y.  Suppl.  701]  ;  People  v.  Park- 
hurst, 24  Misc.  (N.  Y.)  442,  53  N.  Y.  Suppl. 
598;  People  v.  Moody,  45  X.  Y.  Suppl.  606. 
See  also  Richardson  v.  Jamison,  55  Kan.  16, 
39  Pac.  1050;  Taylor  v.  Bleakley,  55  Kan.  1, 
39  Pac.  1045,  49  Am.  St.  Rep.  233,  28  L.  R.  A. 
083. 

Distinguishing  mark. —  So  under  a  pro- 
vision of  the  Indiana  election  law  requiring 
a  voter  to  indicate  his  choice  by  stamping  the 
square,  and  which  further  declares  that  the 
stamp  placed  upon  a  ballot  which  does  not 
touch  a  square  thereon  is  a  distinguishing 
mark,  which  will  prevent  the  counting  of  a 
ballot,  is  mandatory;  and  in  order  that  the 
voter  may  have  his  ballot  counted  at  all  he 
must  touch  some  one  of  the  squares  with  the 
stamp.  Parvin  v.  Wimberg,  130  Ind.  561,  30 
N.  E.  790,  30  Am.  St.  Rep.  254,  15  L.  R.  A. 
775. 

85.  Patterson  v.  People,  65  111.  App.  651; 
Howser  v.  Pepper,  8  N.  D.  484,  79  N.  W. 
1018;  In  re  East  Coventry.  3  Pa.  Dist.  377; 
McKittrick  v.  Pardee,  8  S.  D.  39,  65  N.  W. 
23;  Parmley  v.  Healy,  7  S.  D.  401,  64  X.  W. 
186;  Vallier  v.  Brakke,  7  S.  D.  343,  64  X.  W. 
180. 

86.  Where  the  printed  ticket  has  a  blank 
space  in  which  to  w^rite  the  name  of  a  can- 
didate, and  the  voter  places  a  cross  in  the 
square  opposite  such  blank,  but  writes  no 
name  therein,  the  ballot  must  be  rejected. 
Voorhees  v.  Arnold,  108  Iowa  77,  78  X.  W. 
795. 

A  ballot  marked  with  a  cross,  not  in  the 
appropriate  place  opposite  the  name  of  a  can- 
didate, but  to  the  right  of  such  candidate's 
name  and  between  his  name  and  the  square 
opposite  the  name  of  the  candidate  of  another 
party,  cannot  be  counted  for  that  partv. 
Apple  V.  Barcroft,  158  111.  649,  41  N.  E.  1116; 
Sweeney  v.  Hjul,  23  Nev.  409,  48  Pac.  1036, 
49  Pac.  169. 
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and  illegally  marked  as  follows  should  be  rejected  :  Where  the  cross  mark  is  I 
placed  above  che  name  of  a  candidate  and  not  in  the  appropriate  place  at  the  I 
right  of  it ;     where  there  was  a  cross  mark  above  and  also  beneath  the  candidate's  | 
name  but  none  at  tlie  right  of  it ;     where  there  was  a  cross  mark  under  the 
party  name  at  the  head  of  the  ticket,  and  one  at  the  left  of  defendant's  name  on 
another  party  ticket      where  there  was  no  cross  mark  whatever  but  a  short 
straigiit  line  drawn  across  the  square  at  the  right  of  the  party  name  at  the  head  of  ! 
the  ticket      where  there  was  a  cross  mark  in  the  square  at  the  right  of  the  name 
of  each  candidate  except  that  for  mayor  on  one  party  ticket,  and  a  cross  mark  in 
the  square  at  the  right  of  the  partj^name  on  another  ticket.^^    A  straight  diagonal 
line  at  the  left  of  tlie  name  of  a  candidate  does  not  constitute  a  cross  and  sliould 
be  disregarded.^^ 

d.  Instruments  Used  For  Marking.  The  courts,  where  they  can,  regard  the 
provisions  of  the  statute  in  regard  to  the  instrument  used  for  marking  the  ballots 
as  merely  directory  ;  and  it  follows  that  the  elector  may  use  either  ink  or  a  lead- 
pencil,  and  that  too  of  any  color.^^  Where  the  statute  merely  prescribes  that  an 
indelible  pencil  shall  be  used  in  marking  the  ballots  a  pencil  of  any  color  may  be 
used.^^  But  the  statute  may  be  so  worded  that  the  court  must  regard  it  as 
mandatory ;  in  which  case  the  elector  must  mark  his  ballot  in  the  very  manner 
pointed  out  by  the  statute.^^ 

e.  Use  of  Pasters.  If  a  statute  so  provides,  but  not  otherwise,  the  electors 
may  use  printed  pasters  for  the  insertion  of  names  not  on  the  ballot  instead  of 
writing  them  in  the  space  reserved  for  their  reception.^*' 


A  ballot  marked  with  two  parallel  hori- 
zontal lines  across  the  circle  at  the  head  of 
one  of  the  party  tickets  cannot  be  countea 
where  the  statute  requires  a  cross  as  a  desig- 
nation of  the  voter's  intent.  Christopherson 
V.  Manistee,  117  Mich.  125,  75  N.  W.  445; 
Atty.-Gen.  v.  Glaser,  102  Mich.  405,  61  N.  W. 
648. 

Ballots  marked  with  a  cross  to  the  right  of 
the  name  of  each  candidate,  not  in  the  proper 

voting  space,  but  in  the  portion  on  the  ticket 
which  was  provided  for  the  insertion  of  addi- 
tional names,  Avill  not  be  counted.  People  v. 
Morgan,  20  N.  Y.  App.  Div.  48,  46  N.  Y. 
Suppl.  898;  Loucks'  Case,  3  Pa.  Dist.  127. 

One  or  more  circles  within  the  circle  at  the 
liead  of  a  party  ticket  do  not  constitute  a 
cross  within  a  circle  and  should  be  disre- 
garded. Vallier  v.  Brakke,  7  S.  D.  343,  64 
N.  W.  180. 

87.  Curran  f.  Clayton,  86  Me.  42,  29  Atl. 
930. 

88.  Curran  f.  Clayton,  86  Me.  42,  29  Atl. 
930. 

89.  Curran  v.  Clayton,  86  Me.  42,  29  Atl. 
930;  In  re  Pike  Tp.,  5  Pa.  Dist.  519,  18  Pa. 
Co.  Ct.  278. 

90.  Curran  v.  Clayton,  86  Me.  42,  29  Atl. 
930.  See  also  Kelly  v.  State,  79  Miss.  168, 
30  So.  49. 

91.  Curran  v.  Clayton,  86  Me.  42,  29  Atl. 
930. 

92.  Vallier  v.  Brakke,  7  S.  D.  343,  64 
N.  W.  180. 

93.  Houston  v.  Steele,  98  Ky.  596,  34  S.  W. 
6,  17  Ky.  L.  Rep.  1149;  Spurgin  V.  Thompson, 
37  Nebr.  39,  55  N.  W.  297 ;  State  v.  Russell, 
34  Nebr.  116,  51  N.  W.  465,  33  Am.  St.  Rep. 
625,  15  L.  R.  A.  740;  Grant  v.  McCallum,  12 
Can.  L.  J.  113. 
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94.  Coulehan  v.  White,  95  Md.  703,  53 
Atl.  786. 

95.  People  r.  Sausalito,  106  Cal.  500,  39 
Pac.  937. 

Lead-pencil. —  Thus  in  New  York  a  ballot 
bearing  a  mark  made  with  some  other  instru- 
ment than  a  pencil  is  invalid  and  cannot  be 
counted.  People  v.  Richmond  County,  156 
N.  Y.  36,  50  N.  E.  425. 

Color  of  lead. —  A  ballot,  all  the  marks  on 
which  were  made  with  a  pencil  having  pur- 
ple lead,  is  void,  inasmuch  as  the  statute  re- 
quires the  ballot  to  be  marked  with  a  pencil 
having  black  lead.  People  v.  Bourke,  30 
Misc.  (N.  Y.)  461,  63  N.  Y.  Suppl.  906.  See 
to  the  same  effect  Sweeney  v.  Hjul,  23  Nev. 
409,  48  Pac.  1036,  49  Pac.  169;  Dennis  v. 
Caughlin,  22  Nev.  447,  41  Pac.  768,  58  ^m. 
St.  Rep.  761,  29  L.  R.  A.  731. 

A  sharp  instrument  not  a  pencil. —  Under 
the  New  York  statute,  a  ballot  bearing  marks 
made  in  the  circle  at  the  head  of  a  ticket,  as 
if  by  a  sharp  instrument,  not  a  pencil,  is 
thereby  vitiated  and  cannot  be  counted.  Peo- 
ple V.  Richmond  County,  156  N.  Y.  36,  50 
N.  E.  425. 

Counted  by  consent  of  contestant. —  State 
V.  Conser,  24  Ohio  Cir.  Ct.  270. 

96.  Coughlin  v.  McElroy,  72  Conn.  99,  43 
Atl.  854.  77  Am.  St.  Rep.  301;  People  v. 
Shaw,  64  Hun  (N.  Y.)  356,  19  N.  Y.  Suppl. 
302;  People  v.  Love,  63  Barb.  (N.  Y.^  535, 
De  Walt  V.  Barkley,  146  Pa.  St.  529,  24  Atl. 
185,  28  Am.  St.  Rep.  814,  15  L.  R.  A.  771; 
In  re  Foreman,  30  Pittsb.  Leg.  J.  N.  S. 
318. 

Blanket  pasters. —  But  statutory  authority 
to  use  written  pasters  in  the  spaces  reserved 
for  the  inserting  of  names  does  not  authorize 
the  elector  to  make  use  of  a  blanket  paster, 
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3.  Marking  For  Identification  —  a.  In  General.  One  purpose  of  the  ballot 
law  was  to  exclude  from  the  count  all  ballots  containing  distinguishing  marks 
designed  to  destroy  the  secrecy  of  the  ballot.  The  courts  are  strongly  inclined 
to  uphold  the  legality  of  ballots  not  entirely  conforming  to  the  requirements  of 
the  law,  if  the  intentif  n  of  the  voter  can  be  ascertained ;  but  statutes  prescribing 
the  form  of  ballots  and  kind  of  paper  on  which  they  are  to  be  printed,  and  pro- 
hibiting marks,  figures,  or  devices  thereon  by  which  one  can  be  distinguished 
from  another,  are  designed  to  preserve  the  secrecy  of  the  ballot  and  to  prevent 
fraud,  intimidation,  or  bribery ;  and  they  are  generally  held  to  bQ  mandatory, 
and  are  always  so  held  when  such  statutes  provide  that  a  ballot  varying  from 
such  requirements  shall  not  be  counted ;  especially  if  it  is  clear  that  it  was 
marked  by  the  voter  for  the  purpose  of  identitication.^^  And  the  spirit  of  the 
law  is  not  confined  to  marks  and  devices  on  the  face  of  the  ballot.^^  What  con- 
stitutes an  identifying  mark  upon  a  ballot  is  a  question  of  fact  for  the  trial  court 


and  thus  make  up  the  whole  ticket.  In  re 
Little  Beaver  Tp.  School  Directors,  1G5  Pa. 
St.  233,  30  Atl.  955,  27  L.  R.  A.  234. 

Sticker  thrown  off  by  counting  the  votes. — 
If  a  sticker  should  be  thrown  off  the  ticket 
and  fall  to  the  floor  when  counted,  the  vote 
should  be  counted  for  the  candidate  whose 
name  was  on  the  sticker.  Dickinson's  Case, 
2  Leg.  Rec.  (Pa.)  103. 

97.  California. —  People  v.  Campbell,  138 
Cal.  11,  70  Pac.  918;  Farnham  r.  Boland, 
134  Cal.  151,  66  Pac.  200,  366;  Smith  v. 
Thomas,  121  Cal.  533,  54  Pac.  71;  Lauer  i;. 
Estes,  120  Cal.  652,  53  Pac.  262;  Tebbe  r. 
Smith,  108  Cal.  101,  41  Pac.  454,  40  Am.  St. 
Rep.  68,  29  L.  R.  A.  673. 

Connecticut.—  State  v.  Walsh,  62  Conn. 
260,  25  Atl.  1,  17  L.  R.  A.  364;  Fields  r. 
Osborne,  60  Conn.  544,  21  Atl.  1070,  12 
L.  R.  A.  551:  Mallett  v.  Plumb,  60  Conn.  352, 
22  Atl.  772. 

Illinois. —  Roberts  u.  Quest,  173  111.  427. 
50  N.  E.  1073;  Parker  v.  Orr,  158  111.  609, 
41  N.  E.  1002,  30  L.  R.  A.  227. 

Indiana. —  Tombaugh  r.  Grogg,  156  Ind. 
355,  59  N.  E.  1060;  Zeis  r.  Passwater,  142 
Ind.  375,  41  N.  E.  796;  Sego  v.  State,  136  Ind. 
700,  36  N.  E.  208 ;  Sego  v.  Stoddard,  136  Ind. 
297,  36  N.  E.  204,  22  L.  R.  A.  468;  Bechtel 
V.  Albin,  134  Ind.  193,  33  N.  E.  967. 

Iowa.— Kelso  v.  Wright,  110  Iowa  560,  81 
N.  W.  805;  Voorhees  v.  Arnold,  108  Iowa  77. 
78  N.  W.  795;  Cook  v.  Fisher,  100  Iowa  27, 
69  N.  W.  264;  Whittam  v.  Zahorik,  91  Iowa 
23,  59  N.  W.  57,  51  Am.  St.  Rep.  317. 

Maryland. — Coulehan  v.  White,  95  Md.  703, 
53  Atl.  786. 

Michigan. — Christopherson  v.  Manister.  117 
Mich.  125,  75  N.  W.  445 ;  Atty.-Gen.  r.  How- 
croft,  107  Mich.  85,  64  N.  W.  954;  Ellis  i: 
Glaser,  102  Mich.  396,  61  N.  W.  648.  64  N.  W. 
828. 

Minnesota. —  Pennington  v.  Hare,  60  Minn. 
146,  62  N.  W.  116. 

Nebraska. —  Mauck  v.  Brown,  59  Nebr.  382, 
81  N.  W.  313;  Spurgin  v.  Thompson,  37  Nebr. 
39,  55  N.  W.  297. 

Nevada.— State  v.  Sadler,  25  Nev.  131,  58 
Pac.  284,  59  Pac.  546,  63  Pac.  128,  S3  Am. 
St.  Rep.  573;  Sweeney  v.  Hjul,  23  Nev.  409, 
48  Pac.  1036,  49  Pac.  169;  Dennis  v.  Caugh- 


lin,  22  Nev.  447,  51  Pac.  768,  58  Am.  St.  Rep. 
761,  29  L.  R.  A.  731. 

Neiv  Jersey. —  Kearns  r.  Edwards,  ( Sup. 
1894)  28  Atl.  723. 

New  York. —  People  v.  Richmond  Countv, 
156  N.  Y.  36,  50  N.  E.  425 ;  Matter  of  Holmes, 
30  Misc.  127,  61  N.  Y.  Suppl.  775;  People  r. 
Parkhurst,  24  Misc.  442,  53  N.  Y.  Suppl. 
598. 

North  Carolina. —  Baxter  r.  Ellis,  111  N.  C. 
124,  15  N.  E.  938,  17  L.  R.  A.  382. 

North  Dakota. —  Howser  v.  Pepper,  8  N.  D. 
484,  79  N.  W.  1018. 

Oregon. —  Van  Winkle  r.  Crabtree,  34  Greg. 
462,  55  Pac.  831,  56  Pac.  74. 

Pennsylvania. —  In  re  Fairchance  Borough, 
8  Pa.  Dist.  595. 

South  Dakota. —  Vallier  r.  Brakke,  7  S.  D. 
343,  64  N.  W.  180. 

Washington. — State  r.  Peter,  21  Wash.  243, 
57  Pac.  814. 

West  Virginia. — Daniel  /•.  Simms,  49  W.  Va. 
554,  39  S.  E.  690. 

Wisconsin. —  State  v.  Steinborn,  92  Wis. 
605,  66  N.  W.  798,  53  Am.  St.  Rep.  938. 

Canada. —  Cameron  t-.  Maclennan,  11  Can. 
L.  J.  N.  S.  163;  Dionne  c.  Gagnon,  9  Quebec 
20. 

See  18  Cent.  Dig.  tit.  ''Elections,"  159 
et  seq. 

Voter's  name  written  on  ballot. —  Where  an 
elector  intentionally  writes  his  name  upon 
the  ballot  for  identification,  and  so  casts  it, 
such  ballot  cannot  be  counted  for  any  party. 
Pennington  v.  Hare,  60  Minn.  146,  62  N.  W. 
116. 

Where  marking  is  a  penal  offense. —  WTiere 
a  voter  has  marked  a  ballot  to  distinguish  it, 
contrary  to  the  provision  of  the  statute  mak- 
ing such  marking  criminal,  it  cannot  be 
counted,  although  the  statute  does  not  in- 
clude marked  ballots  among  those  which  shall 
not  be  counted.  Parker  r.  Hughes,  64  Kan. 
216,  67  Pac.  637. 

98.  Thus  a  number  of  ballots  folded  or 
creased  precisely  alike,  and  in  a  strikingly 
unusual  manner,  and  which  can  be  readily 
distinguished  from  other  ballots  folded  in 
the  ordinary  manner,  should  be  rejected  as 
distinguishable.  State  v.  Walsh.  62  Conn. 
260,  25  Atl.  1,  17  L.  R.  A.  364. 
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or  jury,  according  as  the  trial  may  be  liad,  and  tiie  finding  of  either  upon  such 
question  is  conclusive  upon  appeal.^^ 

b.  Examples  of  Fatal  Distinguishing  Marks.  The  following  kre  among  the 
numerous  examples^  of  distinguishing  marks  which  have  been  held  to  render  bal- 
lots fatally  defective :  A  ballot  containing  within  the  circle  at  the  head  of  a  ticket 
a  mark  resembling  an  imperfect  circle ;  ^  a  ballot  from  which  the  names  of  can- 
didates have  been  erased  ;  ^  a  ballot  having  the  name  of  the  voter  or  that  of  any 
person  not  being  voted  for  on  the  ticket ;  ^  a  ballot  marked  with  a  cross  opposite 
the  names  of  candidates  for  offices  of  a  township  other  than  that  in  which  the 
ballot  is  cast ;  ^  a  ballot  marked  wdth  a  star  instead  of  a  cross  ;  ®  a  ballot  which,  in 
addition  to  the  cross  mark  in  the  voting  space  opposite  the  name  of  a  candidate, 
has  a  black  pencil  mark  in  the  space  occupied  by  the  candidate's  name  a  ballot 
which  shows  erasures,  cancellations,  and  obliterations,  apparently  made  by  the 
voters  in  attempting  to  correct  their  own  errors ;  ^  a  cross  in  a  vacant  space,  not 
opposite  the  name  of  any  candidate  ;  ^  a  cross  mark  before  or  after  the  words  "  no 


99.  Kelso  V.  Wright,  110  Iowa  560,  81 
N.  W.  805. 

1.  Illustrations  of  distinguishing  marks. — 

The  following  are  held  to  be  distinguishing 
marks  rendering  the  ballot  invalid:  A  lead- 
pencil  mark  across  the  name  of  a  candidate 
on  the  ballot;  a  ballot  stamped  in  the  small 
square  to  the  left  of  the  name  of  a  candi- 
date, and  the  stamp  mark  partially  erased, 
causing  a  hole  in  the  ticket,  although  other- 
wise properly  stamped ;  a  ballot  stamped  in 
a  square  containing  a  device,  and  also  to  the 
left  of  the  name  of  a  candidate  in  the  list, 
under  such  stamped  device;  a  ballot  stamped 
in  a  square  containing  a  device,  and  also  in 
the  square  to  the  left  of  each  name  in  the 
list  under  such  stamped  device;  a  ballot 
stamped  in  a  square  containing  a  device,  and 
also  to  the  left  of  tAVO  names  in  another  list 
of  candidates,  the  list  under  the  stamped  de- 
vice being  complete;  a  ballot  stamped  in  the 
square  to  the  left  of  the  candidates  voted  for, 
in  the  various  lists,  and  also  in  a  square  op- 
posite to  which  there  is  no  candidate's  name 
printed,  a  stamp  in  a  square  opposite  no 
candidate's  name  being  a  distinguishing 
mark;  a  ballot  containing  more  than  one 
stamp  mark  in  the  square  containing  a  de- 
vice. Sego  V.  Stoddard,  136  Ind.  297,  36 
N.  E.  204,  22  L.  R.  A.  468. 

V/here  a  letter  is  written  in  pencil  in  a 
blank  space  left  for  the  initial  of  a  name,  al- 
though it  may  have  been  the  intention  of  the 
voter  to  write  a  name,  and  he  may  have 
abandoned  his  intention  after  setting  down 
an  initial  letter,  yet  the  mark  being  one  hav- 
ing no  lawful  right  on  the  ballot,  and  one 
which  could  serve  as  a  distinguishing  mark, 
it  renders  the  ballot  void ;  and  his  only  rem- 
edy, after  having  thus  marked  his  ballot,  is 
to  call  for  the  issuance  to  him  of  a  fresh 
ticket.  Tebbe  v.  Smith,  108  Cal.  101,  41  Pac. 
454,  49  Am.  St.  Rep.  68,  29  L.  R.  A.  673. 

Ribald  expressions  written  upon  the  ballot. 
—  Ballots  cannot  be  counted  when  they  have 
written  thereon  names  of  individuals  who  are 
not  candidates,  or  such  expressions  as  "  rats  " 
and  "  don't  Avant  any  king."  State  v.  Faw- 
cett,  17  Wash.  188,  49  Pac.  346. 

2.  People  V.  Bourke,  30  Misc.  (N.  Y.)  461, 
63  N.  Y.  Suppl.  906. 

rxil,  B,  3,  a] 


3.  Perkins  v.  Bertrand,  192  111.  58,  61  N.  E. 
405,  85  Am.  St.  Rep.  315;  Kelly  f.  Adams, 
183  111.  193,  55  N.  E.  837;  State  v.  Sadler, 
25  Nev.  131,  58  Pac.  284,  59  Pac.  546,  63  Pac. 
128,  83  Am.  St.  Rep.  573;  People  v.  Bourke, 
30  Misc.  (N.  Y.)  461,  63  N.  Y.  Suppl. 
906. 

4.  Tandy  v.  Lavery,  194  111.  372,  62  N.  E. 
774;  Caldwell  v.  McElvain,  184  111.  552,  56 
N.  E.  1012;  Pennington  v.  Hare,  60  Minn. 
146,  62  N.  W.  116;  Vallier  v.  Brakke,  7  S.  D. 
343,  64  N.  W.  180. 

The  law  does  not  recognize  the  writing  of  a 
name  on  the  ballot  except  by  inserting  it  in 
the  space  left  vacant  on  the  ballot  for  that 
purpose.  Voorhees  v.  Arnold,  108  Iowa  77. 
78  N.  W.  795. 

Where  the  voter  writes  the  name  of  a  per- 
son below  the  printed  ticket  on  the  margin  of 
the  ballot  the  ballot  must  be  rejected.  Voor- 
hees V.  Arnold,  108  Iowa  77,  78  N.  W.  795. 

5.  Sweeney  v.  Hjul,  23  Nev.  409,  48  Pac. 
1036,  49  Pac.  169. 

6.  Coulehan  v.  White,  95  Md.  703,  53  Atl. 
786;  Sweeney  v.  Hjul,  23  Nev.  409,  48  Pac. 
1036,  49  Pac.  169. 

7.  People  V.  Parkhurst,  24  Misc.  (N.  Y.) 
442,  53  N.  Y.  Suppl.  598. 

8.  California. —  People  v.  Campbell,  138 
Cal.  11,  70  Pac.  918. 

loica. —  Voorhees  v.  Arnold,  108  low^a  77, 
78  N.  W.  795. 

Maryland. — Coulehan  v.  White,  95  Md.  703, 
53  Atl.  786. 

Nevada. —  State  v.  Sadler,  25  Nev.  131,  58 
Pac.  284,  59  Pac.  546,  63  Pac.  128,  83  Am. 
St.  Rep.  573;  Sweeney  v.  Hjul,  23  Nev.  409, 
48  Pac.  1036,  49  Pac.  169. 

New  York. —  People  v.  Richmond  County, 
156  N.  Y.  36,  50  N.  E.  425 ;  People  v.  Bourke, 
30  Misc.  461,  63  N.  Y.  Suppl.  906. 

See  18  Cent.  Dig.  tit.  "  Elections,"  §  166. 

Contra. —  Wliere  the  ballot  is  properly 
marked,  but  an  erasure  appears  in  the  square 
opposite  the  name  of  a  candidate,  the  bal- 
lot is  nevertheless  valid,  as  there  is  no  mark 
to  indicate  an  intention  to  vote  for  that  can- 
didate.   In  re  Fairchance,  8  Pa.  Dist.  595. 

9.  Morrison  v.  Pepperman,  112  Iowa  471, 
84  N.  W.  522 ;  Sweeney  f.  Hjul,  23  Nev.  409, 
48  Pac.  1036,  49  Pac.  169. 


ELECTIONS 


[15  Cye.]  359 


nomination ";  a  diagonal  black  line  in  one  of  the  spaces  for  writing  in  the 
names  of  candidates ;  a  short  line  in  the  circle  at  the  head  of  the  ticket ;  the 
name  of  a  candidate  already  printed  upon  the  ballot  for  the  office,  written  in  the 
blank  column  ;  where  the  voter  makes  a  cross  after  the  name  voted  for,  but  out- 
side of  the  voting  space  intended  for  it ;  and  where  the  voter  attempts  to  make 
a  cross,  but  makes  some  nondescript  character  upon  the  ballot. 

e.  Harmless  Irregularities  —  (i)  Ik  General.  But  ballots  should  not  be 
rejected  on  account  of  slight  irregularity  in  the  manner  of  marking,  unless  it  is 
clear  that  the  elector  intended  it  as  a  mark  of  identification.^*^  Consequently 
ballots  containing  blots  or  marks  which  were  apparently  made  accidentally  or 
carelessly  and  not  deliberately  should  not  be  rejected  as  containing  distinguishing 
marks  ;  and  the  same  is  true  of  accidental  ink  blots  on  the  back  of  a  ballot.^^ 
Marks  on  ballots,  a  reason  for  which  is  or  may  be  suggested,  consistent  with 
honesty  and  good  faith,  will  rarely  be  allowed  to  invalidate  them,  unless  it  appears 
that  they  were  in  fact  used  for  corrupt  purposes;  but  marks  for  the  existence  of 
which  no  such  reason  can  be  suggested  will  if  unexplained  generally  be  presumed 
to  be  for  corrupt  purposes. A  ballot  properly  prepared  by  a  legal  voter  should 
not  be  rejected  because  some  one  of  the  election  officers,  without  the  connivance 
of  the  voter,  made  an  indorsement  on  the  ballot  which  might  serve  as  a  dis- 
tinguishing mark.^*^ 

(ii)  Examples  of  Irregular  Marks  Held  Not  Fatal,  The  following 
marks  have  been  held  not  to  invalidate  the  ballot :  A  ballot  marked  with  a  cross 
in  the  square  opposite  the  name  of  two  candidates  for  the  same  office  a  cross 
mark  after  the  name  of  a  person  inserted  in  the  blank  space  on  the  ballot ;  a 
straight  diagonal  line  in  the  space  opposite  the  name  of  a  candidate,  where  it  is 
apparent  that  the  straight  line  was  part  of  a  cross  which  the  voter  forgot  to  com- 
plete ;  a  little  dot-like  mark  close  to  the  end  of  one  of  the  lines  of  the  cross, 
evidently  made  by  accident  while  making  the  cross  mark  ;  ^  very  small  punctures 


10.  People  V.  Campbell,  138  Cal.  11,  70 
Pac.  918;  People  v.  Richmond  County,  15G 
N.  Y.  36,  50  N.  E.  425. 

11.  People  f.  Parkhurst,  24  Misc.  (N.  Y.) 
442,  53  N.  Y.  Suppl.  598. 

12.  People  f.  Bourke,  30  Misc.  (N.  Y.) 
461,  63  N.  Y.  Suppl.  906. 

13.  People  f.  Richmond  County,  156  N.  Y. 
36,  50  N.  E.  425. 

14.  State  T.  Sadler,  25  Nm-.  131,  58  Pac. 
284,  59  Pac.  546,  63  Pac.  128,  83  Am.  St.  Rep. 
573;  People  v.  Parkhurst,  24  Misc.  (N.  Y.) 
442,  53  N.  Y.  Suppl.  598;  Church  f.  Walker, 
10  S.  D.  90,  72  N.  W.  101. 

15.  State  V.  Sadler,  25  Nev.  131,  58  Pac. 
284,  59  Pac.  546,  63  Pac.  128,  83  Am.  St.  Rep. 
573. 

16.  People  f.  Sausalito,  106  Cal.  500,  39 
Pac.  937;  Rutledge  r.  Crawford,  91  Cal.  526, 
27  Pac.  779,  25  Am.  St.  Rep.  212,  13  L.  R.  A. 
761;  Wyman  i-.  Lemon,  51  Cal.  273;  Cough- 
lin  V.  McElroy,  72  Conn.  99,  43  Atl.  854,  77 

•  Am.  St.  Rep.  301 ;  Voorhees  t.  Arnold,  108 
Iowa  77,  78  N.  W.  795;  Coulehan  r.  White, 
95  Md.  703,  53  Atl.  786. 

Where  the  mark  is  of  such  a  character 
that  it  may  not  readily  be  used  for  the  pur- 
pose of  identification,  and  was  placed  on  the 
ballot  without  the  knowledge  or  consent  of 
the  voter,  the  ballot  should  be  counted.  Cook 
V.  Fisher,  100  Iowa  27,  69  N.  W.  264. 

17.  Whittam  v.  Zahorik,  91  Iowa  23,  59 
N.  W.  57,  51  Am.  St.  Rep.  317;  Houston  f. 
Steele,  98  Ky.  596,  34  S.  W.  6,  17  Ky.  L. 


Rep.  1149;  State  v.  Sadler,  25  Nev.  131,  58 
Pac.  284,  59  Pac.  546,  63  Pac.  128,  83  Am. 
St.  Rep.  573;  Sweenev  r.  Hjul,  23  Nev.  409, 
48  Pac.  1036,  49  Pac'  169 ;  Dennis  f.  Caugh- 
lin,  22  Nev.  447,  41  Pac.  768,  58  Am.  St.  Rep. 
761,  29  L.  R.  A.  731;  Church  v.  Walker,  10 
S.  D.  90,  72  N.  W.  101. 

18.  Bates  r.  Crumbaugh,  71  S.  W.  75,  24 
Ky.  L.  Rep.  1205 ;  Coulehan  f.  White,  95  Md. 
703,  53  Atl.  786. 

19.  State  V.  Walsh,  62  Conn.  260,  25  Atl. 
1,  17  L.  R.  A.  364. 

20.  State  v.  Sadler,  25  Nev.  131,  58  Pac. 
284,  59  Pac.  546,  63  Pac.  128,  83  Am.  St.  Rep. 
573.  Were  it  otherwise,  it  would  place  it  in 
the  power  of  the  election  officers  to  disfran- 
chise electors  at  their  pleasure.  Pennington 
V.  Hare,  60  Minn.  146,  62  N.  W.  116;  State 
V.  Gay,  59  Minn.  6,  60  N.  W.  676,  50  Am.  St. 
Rep.  389. 

Words  written  on  a  ballot  by  election  offi- 
cers.—  In  the  absence  of  fraud  ballots  on 
which  election  officers  write  words  after  they 
are  cast  are  not  thereby  rendered  invalid. 
Gill  i\  Shurtleff,  183  111.  440,  56  N.  E.  164. 

21.  Day  r.  Dunning,  127  Cal.  55,  59  Pac. 
196;  Borders  i\  Williams,  155  Ind.  36,  57 
N.  E.  527. 

22.  In  re  Foreman,  30  Pittsb.  Leg.  J.  N.  S. 
318. 

23.  People  v.  Parkhurst,  24  Misc.  (N.  Y.) 
442,  53  N.  Y.  Suppl.  598. 

24.  People  r.  Parkhurst,  24  Misc.  (N.  Y.) 
442,  53  N.  Y.  Suppl.  598. 
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accidentally  made  by  the  point  of  a  sharp  lead-pencil  while  making  the  cross 
mark ;  a  ballot  marked  in  the  regular  manner,  but  with  a  cross  unusually 
heavy  a  cross  mark  in  each  column  in  which  the  candidate's  name  appears;^ 
shght  parall^el  streaks,  apparently  made  by  a  careless  movement  of  the  stamj) 
across  the  ballot  the  writing  by  a  voter  on  his  ballot  of  the  party  designation 
of  a  candidate  after  the  name,  which  he  has  also  written  in  ;  and  the  making  of 
two  crosses  instead  of  one  in  the  circle  opposite  the  name  of  the  i)arty  wliose 
ticket  the  voter  intended  to  vote.^^  And  so  of  making  a  double  cross  or  a  cluster 
of  crosses  in  the  voting  space  opposite  a  candidate's  name,^^  although  it  has  been 
held  that  ballots  so  marked  should  be  rejected.^^  The  presence  of  cross  marks 
before  the  name  of  the  same  candidate  for  the  same  office  in  two  different 
columns  is  to  be  regarded  as  surplusage  merely,  and  does  not  render  the  ballot 
invalid  as  a  ballot  marked  for  identification.^ 

4.  Conflicting  Marks.  A  ballot  marked  with  cross  marks  in  circles  at  the 
head  of  each  of  several  tickets  appearing  thereon  can  be  counted  for  no  party 
if  all  the  tickets  are  complete,  as  such  marks  counteract  each  other,  leaving  the 
ballot  as  if  unmarked.^'^  But  such  ballots  may  be  counted  for  the  candidates  on 
either  of  the  tickets  upon  the  other  of  which  there  are  no  opposing  candidates.*^^ 
So  a  ballot  should  be  counted  for  a  candidate  whose  name  is  on  all  the  tickets  so 
marked.^^  A  ballot  marked  with  a  cross  in  the  circle  of  eacli  of  two  or  more 
party  tickets  counteracting  each  other  and  leaving  the  ballot  unmarked  so  far  as 


25.  People  v.  Parkhurst,  24  Misc.  (N.  Y.) 
442,  53  N.  Y.  SuppL  598. 

26.  State  v.  Peter,  21  Wash.  243,  57  Pac. 
814. 

27.  Parker  f.  Hughes,  64  Kan.  216,  67  Pac. 
637,  56  L.  R.  A.  275;  People  v.  Richmond 
County,  156  N.  Y.  36,  50  N.  E.  425;  Sawin 
V.  Pease,  6  Wyo.  91,  42  Pac.  750. 

28.  Tombaugh  v.  Grogg,  156  Ind.  355,  59 
N.  E.  1060. 

29.  Jennings  v.  Brown,  114  Cal.  307,  46 
Pac.  77,  34  L.  R.  A.  45. 

30.  Tandy  v.  Lavery,  194  111.  374,  62  N.  E. 
774;  Houston  v.  Steele,  98  Kv.  596,  34  S.  W. 
6,  17  Ky.  L.  Rep.  1149. 

31.  Kelly  v.  State,  79  Miss.  168,  30  So.  49; 
People  f.  Parkhurst,  24  Misc.  (N.  Y.)  442. 
53  N.  Y.  Suppl.  598;  State  v.  Fawcett,  17 
Wash.  188,  49  Pac.  346;  Hawkins  v.  Smith, 
8  Can.  Supreme  Ct.  676. 

Number  of  crosses  used. —  Ballots  marked 
with  two  or  more  crosses  in  one  voting  space, 
or  with  a  cross  of  a  peculiar  form,  should  be 
counted  if  otherwise  regular,  as  these  are 
not  such  distinguishing  marks  as  invalidate 
the  ballotj  in  the  absence  of  evidence  of  in- 
tent to  distinguish  it.  Houston  v.  Steele,  96 
Ky.  596,  34  S.  W.  6,  17  Ky.  L.  Rep.  1149. 

32.  State  v.  Sadler,  25 'Nev.  131,  58  Pac. 
284,  59  Pac.  546,  63  Pac.  128,  83  Am.  St.  Rep. 
573;  Sweeney  v.  Hjul,  23  Nev.  409,  48  Pac. 
1036,  49  Pac.  169;  Dennis  r.  Caughlin,  22 
Nev.  447,  41  Pac.  768,  58  Am.  St.  Rep.  761, 
29  L.  R.  A.  731. 

Two  impressions  of  stamp. —  Two  entirely 
separate  and  distinct  impressions  of  the 
stamp  within  the  square,  on  a  ballot  contain- 
ing the  emblem  of  the  voter's  party,  consti- 
tute a  distinguishing  mark,  within  the  elec- 
tion law  invalidating  the  ballot.  Zeis  v.  Pass- 
water,  142  Ind.  375,  41  N.  E.  796. 

33.  People  v.  Richmond  County,  156  N.  Y. 
36,  50  N.  E.  425. 
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34.  Caldwell  v.  McElvain,  184  111.  552,  56 
N.  E.  1012;  Bates  v.  Crumbaugh,  71  S.  W. 
75,  24  Ky.  L.  Rep.  1205;  Little  v.  Hall,  70 
S.  W.  642,  24  Ky.  L.  Rep.  1060;  Herndou  v. 
Farmer,  70  S.  W.  632,  24  Ky.  L.  Rep.  1045; 
People  V.  Richmond  County,  156  N.  Y.  30, 
50  N.  E.  425;  People  v.  Bourke,  30  Misc. 
(N.  Y.)  461,  63  N.  Y.  Suppl.  906;  Moody  v. 
Davis,  13  S.  D.  86,  82  N.  W.  410;  McKittrick 
V.  Pardee,  8  S.  D.  39,  65  N.  W.  23;  Parmley 
V.  Healy,  7  S.  D.  401.  64  N.  W.  186. 

35.  Caldwell  v.  McElvain,  184  111.  552,  56 
N.  E.  1012;  Parker  v.  Orr,  158  111.  609,  41 
N.  E.  1002.  30  L.  R.  A.  227 ;  People  v.  Rich- 
mond County,  156  N.  Y.  36,  50  N.  E. 
425. 

Contra. —  Ballots  marked  only  with  a  cross 
in  the  circle  at  the  head  of  each  of  two 
tickets  cannot  fee  counted  for  part  of  the 
candidates  of  one  of  such  tickets  for  office 
for  which  there  are  no  candidates  on  the  other 
ticket,  as  the  Pennsylvania  election  law  of 
1893  is  mandatory,  requiring  the  voter  to 
place  a  cross  in  the  circle  if  he  desires  to 
vote  for  all  the  candidates  on  a  ticket,  but 
in  squares  opposite  the  candidate's  name  if 
he  desires  to  vote  otherwise.  In  re  Fair- 
chance,  8  Pa.  Dist.  595.  So  too  the  Soutn 
Dakota  statute  contemplates  the  marking  or 
but  one  ticket,  either  by  placing  a  cross  in  a 
party  circle  or  in  the  party  circle  and  oppo- 
site the  names  of  individual  candidates  on 
another  ticket  for  whom  the  elector  desires  Lo. 
vote,  or  by  placing  crosses  opposite  the  names 
of  each  candidate  voted  for,  and  a  ballot 
marked  with  the  crosses  in  the  circle  at  the 
head  of  two  tickets  cannot  be  counted  for 
candidates  on  either  ticket,  although  there 
be  no  opposing  candidate  on  the  other. 
Moody  V.  Davis,  13  S.  D.  86,  82  N.  W. 
410. 

36.  People  r.  Richmond  Countv.  156  N.  Y. 
36,  50  N.  E.  425. 
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they  are  concerned  is  properly  counted  for  a  candidate  on  one  of  siicli  tickets 
opposite  whose  name  a  cross  mark  was  made.-^"^  That  a  ballot  is  marked  with  a 
cross  mark  opposite  the  names  of  two  opposing  candidates  for  an  office  requires 
its  rejection  only  as  to  that  office,  and  it  is  properly  counted  for  other  candi- 
dates if  it  is  otherwise  correctly  marked.^^  Where  a  voter  writes  the  name  of  a 
person  eligible  to  the  office,  but  not  a  candidate,  on  the  ballot  in  the  space  pro- 
vided for  writing  in  the  name  of  a  candidate,  and  places  a  cross  opposite  the 
name  of  a  candidate  for  the  office  whose  name  is  printed  on  the  ballot,  such 
ballot  cannot  be  counted  for  the  latter  candidate."^^  It  has  been  held,  how- 
ever, that  a  ballot  on  which  a  name  has  been  written  opposite  a  printed  name 
without  erasing  the  latter  is  not  void,  but  should  be  counted  in  favor  of 
the  person  whose  name  is  so  written.^  It  has  been  held  that  a  general  designa- 
tion by  the  marking  of  a  ballot  with  a  cross  at  the  head  of  the  ticket,  indi- 
cating an  intention  to  vote  for  all  its  candidates,  is  controlled  by  a  particular 
designation  by  the  marking  of  crosses  opposite  the  names  of  part  of  the  candidates 
under  the  party  emblem,  and  ballots  so  marked  cannot  be  counted  for  a  candidate 
of  that  party  opposite  whose  name  no  cross  appears."^^  According  to  one  view, 
the  general  intention  to  vote  a  straight  ticket  by  placing  a  cross  in  the  circle  at 
the  head  of  a  party  ticket  is  controlled  by  making  cross  marks  opposite  the  names 
of  candidates  on  another  ticket,  and  such  a  ballot  should  be  counted  only  for  the 
candidates  on  the  ticket  marked  with  a  cross  at  the  top,  whose  opponents  have 
not  been  voted  for  by  placing  cross  marks  opposite  their  names/^  But  on  the 
other  hand  some  of  the  statutes  are  so  construed  that  the  making  of  a  cross  in  the 
circle  at  the  head  of  a  party  ticket  is  equivalent  to  voting  for  all  the  candidates  of 
that  party,  and  the  making  of  cross  marks  in  the  voting  spaces  opposite  the  names 
of  candidates  on  other  tickets  simply  neutralizes  that  intent,  and  the  vote  cannot 
be  counted  for  either  candidate.^^  In  other  words,  when  each  column  on  the  bal- 
lot contains  names  of  candidates  for  all  the  offices  to  be  tilled  or  voted  for,  when 
the  voter  marks  a  cross  in  the  circle  at  the  head  of  a  party  column  he  has 


37.  Parraley  r.  Healy,  7  S.  D.  401,  64  N.  W. 
186;  Vallier  v.  Brakke,  7  S.  D.  343,  64  N.  W. 
180. 

38.  Pennington  v.  Hare,  60  Minn.  146.  63 
N.  W.  116;  State  r.  Sadler,  25  Nev.  131,  58 
Pac.  284,  59  Pae.  546,  63  Pac.  128,  83  Am. 
St.  Rep.  573;  People  r.  Richmond  County, 
156  N.  Y.  36,  50  N.  E.  425 ;  People  v.  Park- 
hurst,  24  Misc.  (N.  Y.)  442,  53  N.  Y.  Suppl. 
598;  In  re  East  Coventry,  3  Pa.  Dist.  377. 
Where  an  election  law  requires  a  voter  to 
place  a  mark  opposite  the  name  of  the  candi- 
date voted  for,  but  does  not  define  the  char- 
acter of  such  mark,  a  ballot  should  not  be 
counted  for  either  candidate  where  it  contains 
a  cross  at  the  left  of  the  name  of  a  rival  can- 
didate, with  a  single  downward  slanting 
stroke  of  the  pencil  from  left  to  right,  crossed 
by  a  waving  or  curved  line.  Van  Winkle  v. 
Crabtree,  34  Oreg.  462,  55  Pac.  831,  56  Pac. 
74.  When  there  are  two  candidates  to  be 
elected  to  the  office,  a  ballot  is  not  vitiated 
by  containing  voting  marks  opposite  the 
names  of  two  candidates  for  the  office  in 
different  columns  but  not  on  the  same  hori- 
zontal line.  People  v.  Richmond  County,  156 
N.  Y.  36,  50  N.  E.  425. 

39.  Hughes  v.  Upson,  84  Minn.  85,  86 ' 
N.  W.  782. 

40.  State  v.  Eagan,  115  Wis.  417,  91  N.  W. 
984. 

41.  Heiskell  v.  Landrum,  23  Colo.  65,  46 
Pac.  120;  Young  v.  Simpson,  21  Colo.  460, 


42  Pac.  606,  52  Am.  St.  Rep.  254;  Weid- 
knecht  v.  Hawk,  3  Pa.  Dist.  123 ;  In  re  Twen- 
tieth Ward,  3  Pa.  Dist.  120. 

42.  Caldwell  x.  McElvain,  184  111.  552,  56 
N.  E.  1012;  People  v.  Bourke,  30  Misc.(N.  Y.) 
461,  63  N.  Y.  Suppl.  906. 

Erasure  of  name. —  Ballots  marked  with 
crosses  in  the  circle  at  the  head  of  a  party 
ticket  should  be  counted  for  a  candidate  there- 
under whose  name  is  not  erased,  and  opposite 
whose  opponent  of  another  ticket  a  cross  is 
placed,  whether  to  the  left,  as  required  by 
statute,  or  to  the  right,  under  the  South  Da- 
kota Ballot  Law,  which  provides  that  a 
ticket  marked  witli  a  cross  in  a  party  circle 
shall  be  counted  throughout  except  when  the 
name  is  erased,  and  that  a  cross  to  the  left 
of  the  name  on  another  ticket  shall  be  taken 
as  a  vote  for  such  person,  provided  the  name 
of  the  candidate  for  the  same  office  on  the 
ticket  marked  at  the  top  by  the  voter  is 
erased.  Church  Walker,  10  S.  D.  90,  72 
N.  W.  101;  McKittrick  v.  Pardee,  8  S.  D. 
39,  65  N.  W.  23;  Parmley  v.  Healv,  7  S.  D. 
401,  64  N.  W\  186;  Vallier  r.  Brakke,  7 
S.  D.  343,  64  N.  W.  180. 

43.  Where  this  rule  obtains,  the  only  way 
to  vote  a  split  ticket  is  to  make  cross  marks 
in  voting  spaces  opposite  all  the  candidates 
for  whom  the  elector  wishes  to  vote.  Heis- 
kell V.  Landrum,  23  Colo.  65,  46  Pac.  120; 
Curran  v.  Clavton,  86  Me.  42,  29  Atl.  930; 
State  r.  Fransham,  19  Mont.  273,  48  Pac.  1 ; 
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exhausted  liis  privilege  of  voting  and  cannot  vote  for  any  other  person  in  anotlier 
column.'*^  But  where  the  party  cohinin,  in  the  circle  at  the  head  of  wliicli  the 
voter  makes  a  cross  mark,  contains  the  name  of  only  one  candidate  for  an  office, 
whereas  two  are  to  be  elected,  he  may  properly  mark  a  cross  opposite  the  name 
of  a  candidate  on  another  ticket,  as  he  is  entitled  to  vote  for  two  candidates/'^ 

5.  Intention  of  Elector  Should  Govern.  The  doctrine  of  all  the  cases  is 
that  the  intention  of  the  voter,  as  gathered  from  the  ballot  itself  or  othej*  sur- 
rounding circumstances  of  a  public  character,  is  to  control/**  Where  a  ballot  con- 
tains other  than  legal  marks,  such  marks  will  be  presumed  to  have  been  innocently 
or  unintentionally  made,  and  such  ballot  will  be  counted,  unless  it  appears  from 
the  marks  themselves  or  by  evidence  aliunde  that  the  marks  were  intended  as 
distinguishing  marks/^ 

XIII.  Conduct  of  Elections. 

A.  Constpuction  of  Statutes —  l.  In  General.  The  rule  that  a  statute  is  to 
be  regarded  as  directory  merely  if  the  directions  given  to  accomplish  a  particular 
end  may  be  violated,  and  yet  the  given  end  be  in  fact  accomplished  and  the  merits 
of  the  case  unaffected,  applies  where  the  statute  gives  directions  for  the  manner 
of  holding  elections,  and  such  statutes  are  not  regarded  as  mandatory  unless  a 
non-compliance  with  their  terms  is  expressly  declared  to  be  fatal,  or  will  change 
or  render  doubtful  the  result/^  But  where  the  terms  of  the  statute  are  absolute, 
explicit,  and  peremptory,  no  discretion  is  given  ;  and  when  penalties  are  imposed 
against  the  violation  of  its  respective  terms  they  have  the  same  effect  as  negative 
words  and  render  its  observance  imperative/^    If  the  statute  simply  provides  that 


Dickerman  v.  Gelsthorpe,  19  Mont.  249,  47 
Pac.  999. 

44.  In  re  Newbury  Tp.,  187  Pa.  St.  297,  40 
Atl.  822;  Bertolet's  Case,  3  Pa.  Dist.  643; 
In  re  Election  Instructions,  2  Pa.  Dist.  1. 

45.  In  re  Gearhart  Tp.,  192  Pa.  St.  446,  43 
Atl.  972. 

46.  Ballots  which  fairlj^  and  reasonably 
indicate  the  real  intention  of  the  elector  arc 
to  be  counted  as  cast  unless  to  do  so  runs 
counter  to  some  positive  statutory  enact- 
ment; in  other  words  the  ballot,  like  a  con- 
tract, may  be  read  in  the  light  of  the  sur- 
rounding circumstances,  in  order  more  per- 
fectly to  understand  the  intention  and  mean- 
ing of  the  voter. 

Illinois. —  Tandy  y.  Lavery,  194  111.  372, 
%1  N.  E.  774. 

Maryland. — Coulehan  v.  White,  95  Md.  703, 
53  Atl.  786. 

'New  Jersey. —  Kearns  v.  Edwards,  (Sup. 
1894)  28  Atl.  723. 

Pennsylvania. —  In  re  Twentieth  Ward,  3 
Pa.  Dist.  120. 

Wisconsin. —  State  v.  Eagan,  115  Wis.  417, 
91  N.  W.  984;  State  v.  Luy,  103  Wis.  524,  79 
N.  W.  776;  State  r.  Elwood,  12  Wis.  551. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  151 
et  seq. 

47.  Howser  v.  Pepper,  8  N.  D.  484,  79 
N.  W.  1018. 

In  other  words  unless  a  ballot  has  been  in- 
tentionally marked  so  as  to  enable  a  third 
person  to  determine  from  an  inspection  with- 
out other  aid  that  the  same  was  deposited 
by  a  particular  person  the  judges  of  election 
should  presume  the  marking  was  inadvert- 
entlv  done,  and  count  the  ballot.  Church  v. 
Walker,  10  S.  D.  450,  74  N.  W.  198. 
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48.  Arkansas.—  Willeford  v.  State,  43  Ark. 
62. 

California. —  Russell  v.  McDowell,  83  Cal. 
70,  23  Pac.  183. 

Colorado.— Allen  v.  Glynn,  17  Colo.  338, 
29  Pac.  670,  31  Am.  St.  Pep.  304,  15  L.  R.  A. 
743. 

Illinois.— Hodge  v.  Linn,  100  111.  397. 

Kansas. —  Gilleland  v.  Schuyler,  9  Kan. 
569;  Jones  v.  State,  1  Kan.  273. 

Kentucky. —  Major  v.  Barker,  99  Ky.  305, 
35  S.  W.  543,  18  Ky.  L.  Rep.  104;  Varney  v. 
Justice,  86  Ky.  596,  6  S.  W.  457,  9  Ky.  L. 
Rep.  743. 

Louisiana. —  Webre  v.  Wilton,  29  La.  Ann. 
610;  Andrews  v.  Saucier,  13  La.  Ann. 
301. 

Mississippi. —  Barnes  v.  Pike  County,  51 
Miss.  305. 

Nebraska. —  State  r.  Van  Camp,  36  Nebr. 
91,  54  N.  W.  113;  State  v.  Russell,  34  Nebr. 
116,  51  N.  W.  465,  33  Am.  St.  Rep.  625,  15 
L.  R.  A.  740;  State  v.  Thayer,  31  Nebr.  82, 
47  N.  W.  704. 

Pennsylvania. —  In  re  Wheelock,  82  Pa.  St. 
297. 

See  18  Cent.  Dig.  tit.  "  Elections,"  §  170. 
Elections  conducted  fairly  and  honestly 

where  no  fraud  or  illegal  voting  is  charged 
or  shown  will  not  be  set  aside  for  mere  ir- 
regularity in  the  manner  of  the  appointment 
of  the  election  officers  or  in  the  conduct  of  the 
election.  Hankey  v.  Bowman,  82  Minn.  328. 
84  N.  W.  1002. 

Ballots  improperly  prepared. —  State  r. 
Falk,  89  Minn.  269,  94  N.  W.  879. 

49.  Sejjo  V.  Stoddard,  136  Ind.  297,  36 
N.  E.  204.  22  L.  R.  A.  468;  Doores  v.  Varnon, 
94  Ky.  507,  22  S.  W.  852,  15  Ky.  L.  Rep.  244; 
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certain  acts  or  things  shall  be  done  within  a  ])articular  time  or  in  a  particular  man- 
ner, and  does  not  also  declare  that  their  performance  is  essential  to  the  validity  of 
the  election,  then  they  will  be  regarded  as  mandatory  if  they  do,  and  directory  if 
they  do  not,  alfect  the  actual  merits  of  the  election.^^ 

2.  General  Laws  Not  Applicable  to  Certain  Elections.  General  election  laws 
which  prescribe  the  form  of  ballots  and  the  method  of  conducting  elections  for 
state  and  county  officers  and  members  of  congress  are  in  the  nature  of  things  not 
applicable  to  town  meetings,  neither  do  they  as  a  rule  apply  to  special  local  elec- 
tions to  vote  on  propositions,  nor  are  they  applicable  to  municipal  elections  held 
under  special  charters.^^ 

B.  Ballot-Boxes.  In  general  it  may  be  said  to  be  the  duty  of  the  election 
officers  to  see  that  each  precinct  is  supplied  with  such  ballot-boxes  as  the  law 
requires.^^  But  it  would  seem  that  the  provision  in  regard  to  the  number  of  such 
boxes  is  directory  j^rovided  the  facilities  offered  are  ample.^^  Thus  it  has  been 
held  that  a  statute  providing  that  two  ballot-boxes  shall  be  kept  at  each  polling- 
place,  one  for  the  reception  of  ballots  for  members  of  congress  and  the  other  for 
the  reception  of  ballots  for  state  and  county  officers,  is  directory  only.^^  In  case 
a  proposition  is  to  be  voted  on  at  a  general  election,  it  is  customary  to  provide 
separate  ballot-boxes  for  the  reception  of  the  votes  on  such  proposition.^^ 

C.  Voting"  Booths.  The  fact  that  election  officers  fail  to  have  booths  erected  ^® 
which  comply  witli  the  law  is  a  mere  irregularity  insufficient  to  vitiate  the 
election. 


In  re  Barber,  10  Phila.  (Pa.)  579  [affirmed 
in  32  Leg.  Int.  229]  ;  Slaymaker  v.  Phillips, 
5  Wyo.  453,  40  Pac.  971,  42  Pac.  1049,  47 
L.  R.  A.  842. 

If  the  statute  expressly  declares  a  particu- 
lar act  to  be  essential  to  the  validity  of  an 
election,  or  that  its  omission  shall  render  the 
election  void,  the  courts  must  so  hold,  whether 
the  particular  act  in  question  goes  to  the 
merits  or  affects  the  result  of  the  election  or 
not.  In  re  Snare,  2  Chest.  Co.  Rep.  (Pa.) 
353. 

Rule  as  to  mandatory  provisions. —  Kirk- 
patrick  v.  Deegans,  53  W.  Va.  275,  44  S.  E. 
465. 

50.  Parvin  v.  Wimberg,  130  Ind.  561,  30 
N.  E.  790,  30  Am.  St.  Rep.  254,  15  L.  R.  A. 
775;  Bowers  i\  Smith,  111  Mo.  45,  20  S.  W. 
101,  33  Am.  St.  Rep.  491,  16  L.  R.  A.  754; 
In  re  Snare,  2  Chest.  Co.  Rep.  (Pa.)  353, 
Fowler  v.  State,  68  Tex.  30,  3  S.  W.  255. 

51.  Connecticut. —  State  v.  Avery,  42  Conn. 
165. 

Florida. —  State  r.  Anderson,  26  Fla.  240, 
8  So.  1. 

Illinois. —  Rankin  v.  Cowden,  66  111.  App. 
137. 

loioa. —  Pritchard  v.  Magoun,  109  Iowa  364, 
80  N.  W.  512,  46  L.  R.  A.  381. 

Kentucky. —  Hall  v.  Marshall,  4  Ky.  L. 
Rep.  502. 

Neio  York. —  In  re  Harrisville,  66  Hun  302, 
21  N.  Y.  Suppl.  62. 

Oklahoma. —  Marion  v.  Territory,  1  Okla. 
210,  32  Pac.  116. 

Pennsylvania. —  Rebman  v.  Crafton  School 
Dist.,  25  Pa.  Co.  Ct.  132. 

Rhode  Island.— Stsite  v.  Carroll,  (1892)  24 
Atl.  106. 

Tennessee. —  Davis  v.  Rogersville,  107  Tenn. 
588,  64  S.  W.  893. 


Texas. —  State  v.  Waxahachie,  81  Tex.  626, 
17  S.  W.  348;  Graham  v.  Greenville,  67  Tex. 
62,  2  S.  W.  742. 

See  18  Cent.  Dig.  tit.  "  Elections,"  §  171. 

52.  Foushee  v.  Christian,  119  N.  C.  159,  25 
S.  E.  793. 

53.  Chapman  v.  State,  37  Tex.  Cr.  167,  39 
S.  W.  113. 

Unauthorized  use  of  too  many  ballot-boxes 

see  Weil  v.  Calhoun,  25  Fed.  865. 

54.  Boyden  v.  Shober,  2  Bartl.  Cas.  Cont. 
El.  904, 

The  Louisiana  statute  does  not  authorize 
the  use  by  the  commissioners  of  election  of 
two  ballot-boxes,  one  for  the  election  of  state 
and  parish  officers,  and  the  other  for  the  elec- 
tion of  representatives  in  congress.  U,  S,  v. 
Nicholson,  27  Fed.  Cas.  No.  15,877,  3  Woods 
215. 

55.  Atty.-Gen.  v.  Iron  County,  64  Mich. 
607,  31  N.  W.  539;  Siedler  v.  Hudson  County,* 
45  N.  J.  L.  462. 

56.  For  the  purpose  of  preserving  the  se- 
crecy of  the  ballot  the  polling-places  are  re- 
quired to  be  provided  with  compartments  or 
booths,  each  of  sufficient  size  to  accommodate 
one  voter  at  a  time,  and  so  constructed  thnt 
the  voter  is  screened  from  observation  while 
-preparing  his  ballot.  The  voter,  after  re- 
ceiving the  official  ballot  from  the  election 
officer,  retires  to  one  of  these  booths  and 
there  marks  his  ballot  as  he  desires,  refolds 
it,  and  returns  it  to  the  officer  to  be  deposited 
in  the  ballot-box.  These  compartments  as 
well  as  the  ballot-box  are  usually  protected 
by  guard  rails  within  which  no  unauthorized 
persons  are  permitted  to  come.  McCrary  El. 
(4th  ed.)  §  713  seq. 

57.  Moyer  v.  Vandeventer,  12  Wash,  377, 
41  Pac.  60,  15  Am,  St.  Rep.  900,  29  L.  R.  A. 
670. 
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D.  Voting"  Machines.  Notwithstaiiding  a  constitutional  reqwirement  for 
written  or  printed  ballots,  and  the  provisions  for  sorting  and  counting  tlieni,  it  is 
competent  for  the  legislature  to  authorize  the  use  of  voting  nnachines,^^  if  pro- 
vision is  made  to  accommodate  the  voters  who  may  v^^ish  to  vote  for  persons  other 
tlian  those  named  on  the  official  ballot.^^  It  appears  that  wlien  once  a  voting 
machine  has  been  adopted  by  a  town  or  city,  under  the  statute,  the  voters  must 
thereafter  use  it  at  general  elections  or  not  vote  at  all ;  '''^  but  this  rule  does  not 
apply  to  a  special  election  on  a  proposition  to  incorporate  a  part  of  a  town  or 
parts  of  tow^ns  not  before  organized  for  any  purpose.*'^ 

E.  Opening"  and  Closing"  of  Polls.  The  provisions  of  a  statute  as  to  the 
time  of  opening  and  closing  the  polls  is  so  far  directory  that  an  irregularity 
in  this  respect  which  does  not  deprive  a  legal  voter  of  his  vote  or  admit  a  dis- 
qualified person  to  vote  will  not  vitiate  the  election/'^  But  if  the  departure  from 
the  provisions  of  the  statute  in  regard  to  the  time  for  opening  or  closing  the  polls 
was  so  great  that  it  must  be  deemed  to  have  affected  the  result,  the  election  must 
be  lield  in  valid. 


58.  Opinion  of  Justices,  178  Mass.  605.  60 
N.  E.  129.  54  L.  R.  A.  430. 

59.  In  re  Voting  Mach.,  19  R.  I.  729,  36 
Atl.  716,  36  L.  R.  A.  547. 

60.  In  re  Taylor,  150  N.  Y.  242,  44  N.  E. 
790. 

Cannot  return  to  previous  method. —  Opin- 
ion to  Governor,  23  R.  I.  630,  50  Atl.  265. 

61.  In  re  Taylor,  150  N.  Y.  242,  44  N.  E. 
790. 

Duty  to  set  voting  machines. —  Matter  of 
Many,  10  N.  Y.  App.  Div.  451,  41  N.  Y. 
Suppl.  993. 

62.  Alabama. — Patton  r.  Watkins,  131  Ala. 
387,  31  So.  93,  90  Am.  St.  Rep.  43. 

Arkansas. —  Swepston  r.  Barton,  39  Ark. 
549;  Holland  v.  Davies,  36  Ark.  446. 

California. —  People  v.  Prewett,  124  Cal.  7, 
56  Pac.  619;  Packwood  r.  Brownell,  121  Cal. 
478,  53  Pac.  1079. 

Illinois.— Clelsind  r.  Porter,  74  111.  76,  24 
Am.  Rep.  273;  Piatt  r.  People,  29  111.  54. 

Kentucky. —  Clark  v.  Leathers,  5  S.  W. 
576,  9  Ky.  L.  Rep.  558. 

New  York.—  People  v.  Cook,  8  N.  Y.  67,  59 
Am.  Dec.  451;  People  v.  Hasbrouck,  21  Misc. 
188,  47  N.  Y.  Suppl.  109. 

Ohio.—  Frj  v.  Booth,  19  Ohio  St.  25. 

Oregon. —  Cresap  v.  Ray,  10  Oreg.  345. 

Pennsylvania. —  Eoo  p.  Walker,  3  Luz.  Leg. 
Reg.  130;  Marks  v.  Park,  7  Leg.  Gaz.  70. 

Washington. —  State  v.  Smith,  4  Wash.  661, 
30  Pac.  1064. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  182 
et  seq. 

It  was  no  doubt  the  intention  of  the  legis- 
lature that  the  polls  should  remain  open  dur- 
ing the  entire  day  of  the  election  between 
the  hours  specified  in  the  statute  for  opening 
and  closing;  and  good  policy  as  well  as  the 
convenience  of  voters  would  seem  to  require 
that  the  legislative  intent  should  be  observed; 
but  in  the  absence  of  fraud  or  the  violarioh 
of  any  substantial  right,  it  has  been  held  that 
the  closing  of  the  polls  for  one  hour  spent 
at  dinner  was  not  sufficient  to  invalidate  the 
election,  inasmuch  as  the  statute  might  in 
this  respect  be  regarded  as  directory.  Fry 
v.  Booth,  19  Ohio  St.  25.    But  in  State  i\ 
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Ritt,  3  Ohio  Dec.  (Reprint)  475,  7  Am.  L. 
Reg.  88,  it  was  held  that  the  act  of  the  judges 
in  closing  the  polls  and  taking  the  ballot-box 
away  for  nearly  two  hours  at  noon  makes  the 
election  void  in  toto  whether  or  not  it  was 
shown  by  the  defeated  party  that  the  closing 
influenced  the  result. 

It  is  a  sufficient  compliance  with  a  statute 
providing  that  the  polls  must  not  be  opened 
before  nine  o'clock  a.  m.  nor  kept  open  less 
than  four  hours,  if  the  polls  are  kept  open 
from  two  o'clock  p.  m.  until  sunset  on  May 
23.  People  Lodi  High  School,  124  Cal. 
694,  57  Pac.  660. 

A  delay  of  less  than  an  hour  in  opening  the 
polls,  caused  by  the  failure  of  the  inspectors 
originally  appointed  to  appear,  necessitating 
the  selection  of  others  in  their  stead,  will  not 
avoid  an  election,  where  it  is  showri  that  only 
one  person  was  prevented  from  voting  by  the 
delay,  and  it  is  not  shown  that  his  vote  would 
have  changed  the  result.  Pickett  v.  Russell, 
42  Fla.  116,  634,  28  So.  764. 

Absence  of  evidence  that  votes  were  cast 
after  hour  for  closing. —  Soper  v.  Sibley 
County,  46  Minn.  274,  48  N.  W.  1112. 

Ballots  tendered  after  premature  closing  of 
polls.— Lankford  v.  Gebhart,  130  Mo.  621,  32 
S.  W.  1127,  51  Am.  St.  Rep.  585. 

Town  meeting. —  Atty.-Gen.  v.  Folsom,  69 
N.  H.  556,  45  Atl.  410.  See  also  Conlin  r. 
Aldrich,  98  Mass.  557. 

63.  California.— Veo^le  v.  Hill,  125  Cal. 
16,  57  Pac.  669:  Tebbe  v.  Smith,  108  Cal.  101, 
41  Pac.  454,  49  Am.  St.  Rep.  68,  29  L.  R.  A. 
673;  People  v.  Scale.  52  Cal.  620. 

loica. —  State  v.  Wollem,  37  Iowa  131. 

Kentucky. —  Banks  v.  Sergent,  104  Ky.  843, 
48  S.  W.  149,  20  Kv.  L.  Rep.  1024;  Varnev 

Justice,  86  Ky.  596.  6  S.  W.  457,  9  Kv.  L. 
Rep.  743. 

Neio  York. —  People  v.  Sutphin,  53  N.  Y. 
App.  Div.  613,  66  N.  Y.  Suppl.  49. 

Pennsylvania. —  Melvin's  Case,  68  Pa.  St. 
333;  In  re  Penn  Dist.,  2  Pars.  Eq.  Cas.  526. 

Wisconsin. —  State  v.  Drake,  83  Wis.  257, 
53  N.  W.  496. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  182 
ct  seq. 
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F.  Persons  Entitled  to  Be  Present.  In  addition  to  the  officers  of  election 
as  a  rule  the  several  political  parties  are  entitled  to  challengers  to  be  present  at 
the  polls  while  they  are  open,  and  to  watchers  to  be  present  in  each  polling-place 
during  the  count  ;^  but  the  presence  of  unauthorized  persons  should  be  prevented, 
and  if  tolerated  may  result  in  the  rejection  of  the  entire  vote,  especially  where 
there  has  been  opportunity  for  the  practice  of  fraud.^^  A  statute  prohibiting 
electioneering  on  an  election  day  witliin  a  designated  distance  of  any  polling  place 
is  a  reasonable  police  regulation  to  secure  good  order  about  the  polls.^^  The  pres- 
ence of  a  police  officer  at  each  polling-place  is  not  authorized  except  by  express 
statutory  provision.'^' 

G.  Reg-istration  or  Poll-Book  Should  Be  at  Hand.  The  registratiorj  or 
poll-books  should  be  in  the  possession  of  the  election  officers  on  election  day,  l)ut 
in  the  absence  of  a  mandatory  statute  an  irregularity  in  this  regard  will  not  vitiate 
an  election  fairly  condncted.^^ 

H.  Mutilation  of  Ballots.  Where  a  ballot  appears  to  have  been  mutilated, 
it  will  be  presumed  to  have  been  done  after  it  was  counted  by  the  election 
officers;  as  it  must  be  supposed  that  they  know  and  will  perform  their  duty.®^ 
At  an}^  i-ate  parol  evidence  is  admissible  to  show  that  a  mutiliated  ballot  was 
intact  when  voted It  may  also  be  proved  that  the  tearing  of  a  ballot  was  by 
the  voter  and  intentional,  and  npon  such  proof  being  made  the  ballot  should  be 
held  to  be  canceledJ^ 


Uncertainty  as  to  number  of  votes  cast 
after  poll  should  have  been  closed  — Matter 
of  Ward,  4  Pa.  L.  J.  341. 

64.  State  v.  Kearney  County,  42  Kan.  739, 
22  Pae.  735;  Weaver  r.  Toney,  107  Ky.  419, 
54  S.  W.  732,  21  Ky.  L.  Rep.  1157,  50  L.  R.  A. 
105;  Oliver  r.  Bode,  6  Ohio  S.  &  C.  PI.  Dec. 
57,  3  Ohio  N.  P.  298.  A  refusal  of  the  judges 
to  allow  an  elector  to  be  present  in  the  room 
as  a  challenger  is  not  ground  for  throwing 
out  the  votes  of  the  precinct,  in  th«3  absence 
of  evidence  that  any  injustice  resulted.  So- 
per  r.  Sibley  County,  46  Minn.  274,  48  N.  W. 
1112.  If  the  watchers  appointed  by  the 
court  are  refused  admission  the  court  will 
enforce  its  order  that  they  be  admitted.  In 
re  Election,  etc.,  Acts,  2  Brewst.  (Pa.) 
138. 

65.  Ex  p.  Walker,  3  Luz.  Leg.  Reg.  (Pa.) 
130. 

Interpreters. —  Under  a  statute  which  pro- 
vided that  no  person  should  be  allowed  within 
the  railing  of  an  election  room  except  to  vote 
or  assist  an  elector,  and  provided  that  in  case 
of  necessity  an  interpreter  might  be  employed, 
it  was  held  that  where  an  interpreter  of  one 
of  the  candidates  was  allowed  within  the 
railing  and  conversed  freely  with  foreigners 
who  understood  only  their  own  language,  al- 
though they  had  not  applied  for  an  inter- 
preter, the  vote  of  the  entire  township  should 
be  excluded.  Maynard  v.  Stillson,  108  Mich. 
419,  66  N.  W.  388. 

Instructors. —  Where  the  inspectors  of  elec- 
tion without  authority  appointed  an  in- 
structor to  whom  the  ballots  were  intrusted, 
and  who  had  free  access  to  the  voters,  even 
after  they  passed  into  the  booths,  and  the 
statute  required  one  inspector  to  keep  pos- 
session of  the  ballots  and  hand  them  to  the 
voters,  and  it  appeared  that  the  instructor 
talked  with  the  voters  while  in  the  booths 
with  the  door  open  and  himself  standing  in 


the  door,  it  was  held  that  the  election  was 
illegal,  notwithstanding  everything  was  done 
in  good  faith,  and  there  was  no  attempt  to 
influence  voters.  Atty.-Gen.  v.  Kirby,  120 
Mich.  592,  79  N.  W.  1009. 

Fixer. —  Evidence  that  a  fixer  appointed  un- 
der the  election  law  was  expelled  when  the 
votes  were  counted  is  inadmissible  in  an  elec- 
tion contest,  inasmuch  as  the  law  prohibits 
his  presence  at  such  time.  McDonald  i. 
Wood,  118  Ala.  589,  24  So.  86. 

Presence  of  peaceable  citizen  during  the 
count. —  The  inspectors  of  election  have  no 
right  under  pretense  of  keeping  order  to 
expel  a  peaceable  and  quiet  citizen  whi  e  the 
vote  is  being  canvassed,  when  his  presence 
does  not  interfere  with  the  discharge  of  their 
duty.  Horton  v.  Weireter,  26  N.  Y.  Wkly. 
Dig.  185. 

66.  State  v.  Black,  54  N.  J.  L.  446,  24  Atl. 
489,  1021,  16  L.  R.  A.  769. 

67.  In  re  Police  at  Polls,  3  Pa.  Dist.  243; 
In  re  Police  Safety  Director,  34  WkJy.  Jsiotes 
Cas.  (Pa.)  476. 

68.  New  Orleans  v.  Cordeviolle,  10  La.  Ann. 
732 ;  New  Orleans  v.  De  St.  Romes,  9  La.  Ann. 
573;  Edson  v.  Child,  18  Minn.  64;  Taylor  v. 
Taylor,  10  Minn.  107;  State  v.  Elwood,  12 
Wis.  551. 

Registration  book  lost, —  Hampton  v.  Wal- 
drop,  104  N.  C.  453,  10  S.  E.  694. 

Statute  directory. —  In  re  Wheelock,  82  Pa. 
St.  297. 

Use  of  old  poll  list. —  In  re  Rohrkaste,  23 
Pittsb.  Leg.  J.  N.  S.  375. 

Uncertified  list.— Pickett  v.  Russell,  42  Fla. 
116,  634,  28  So.  V64. 

69.  Bates  r.  Crumbaugh,  71  S.  W  .  75,  24 
Ky.  L.  Rep.  1205. 

70.  Lankford  v.  Gebhart,  130  Mo.  621,  32 
S.  W.  1127,  51  Am.  St.  Rep.  585. 

71.  Kreitz  v.  Behrensmeyer,  125  111.  141, 
17  N.  E.  232,  8  Am.  St.  Rep.  349. 
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I.  Ballots  Deposited  in  Wrong"  Box.  Wliere  there  is  more  than  one  bal- 
lot-box in  use,  as  is  frequently  the  ease,  and  some  of  the  ballots  are  deposited  in 
the  wrong  box,  either  l)y  mistake  or  through  the  fraud  of  the  election  officers, 
they  should  nevertheless  be  counted,  for  it  is  unjust  that  qualified  electors  should 
be  disfranchised  through  the  carelessness  or  fraud  of  election  officers." 

J.  Assisting"  Disabled  Voters.  The  election  law  generally  authorizes  elec- 
tion officers  to  assist  a  voter  in  preparing  his  ballot  when  he  shall  declare  on  oath 
that  by  reason  of  physical  disability  he  is  unable  to  mark  the  ballot  himself.'^ 
So  also  inability  to  read  the  English  language  is  made  a  ground  for  assisting  voters 
in  some  jurisdictions; but  ignorance  as  to  how  to  mark  the  ballot  is  not  good 
ground  for  allowing  a  voter  assistance  within  the  voting  booth  ;  he  must  receive 
his  instructions  from  someone  without.''^  It  is  unlawful  for  persons  other  than 
those  authorized  by  statute  either  to  mark  ballots  or  to  see  them  marked.''^  Where 
the  statute  directs  that  the  ballot  shall  be  prepared  by  two  of  the  judges  or 
inspectors  of  election,  in  the  presence  of  the  voter  and  of  each  other,  its  prepara- 


72.  Pavin  v.  Wimberg,  130  Ind.  561,  30 
N.  E.  790,  30  Am.  St.  Rep.  254,  15  L.  R.  A. 
775;  People  v.  Bates,  11  Mich.  302,  83  Am. 
Dec.  745;  Young  f.  Deming,  9  Utah  204,  33 
Pac.  818;  State  i\  Horan,  85  Wis.  94,  55 
N.  W.  157,  39  Am.  St.  Rep.  826. 

In  the  house  of  representatives  of  the 
United  States  there  has  been  a  complete 
change  of  front  on  this  subject.  Thus,  in 
Washburn  v.  Ripley,  CI.  &  H.  Cas.  Cont.  El. 
679  (21st  congress),  it  Avas  held  that  ballots 
once  deposited  in  the  wrong  box  were  lost  and 
could  not  be  changed  to  the  right  one  either 
by  the  voter  or  officers  of  election.  When 
the  question  next  came  before  the  house,  in 
Newland  v.  Graham,  1  Bartl.  Cas.  Cont.  El. 
5,  8  (24th  congress),  the  question  was  left 
to  rest  where  it  was,  although  the  committee 
recommended  that  the  ballots  should  be 
counted.  But  in  Campbell  r.  Weaver,  Mobl. 
Cas.  Cont.  El.  455,  456  (49th  congress),  it 
was  held  that  where  ballots  were  deposited  in 
the  wrong  box  by  mistake  they  should  be 
counted.  And  more  recently  in  Miller  f. 
Elliott,  Rowell  Cas.  Cont.  El.  461,  520  (51st 
congress),  it  was  held  that  the  shifting  of 
ballot-boxes  for  the  purpose  of  deceiving  vot- 
ers and  in  forcing  on  them  an  educational 
test  not  permitted  by  the  constitution  of  the 
state  is  an  unlawful  and  fraudulent  proceed- 
ing. 

Names  required  to  be  printed  on  one  ballot. 

—  Under  a  statute  which  requires  that  all 
names  of  candidates  for  town  oflices,  includ- 
ing commissioners  of  excise,  shall  be  on  one 
ballot,  and  that  all  ballots  cast  shall  be  de- 
posited in  the  same  box,  ballots  containing 
the  names  of  candidates  for  the  office  of  com- 
missioner of  excise  alone  and  deposited  in  a 
box  separate  from  that  in  which  the  ballots 
for  other  town  officers  are  deposited  should 
not  be  counted.  Montgomery  v.  O'Deil,  67 
Hun  (N.  Y.)  169,  22  N.  Y.  Suppl.  412. 

73.  Gill  t;.  Shurtleff,  183  111.  440,  56  N.  E. 
164;  Atty.-Gen.  May,  99  Mich.  538,  58 
N.  W.  483,  25  L.  R.  A.  325;  State  v.  Gay, 
59  Minn.  6,  60  N.  W.  676,  50  Am.  St.  Rep, 
389;  Pearson  v.  Brunswick  County,  91  Va. 
322,  21  S.  E.  48-3. 

A  statute  is  not  unconstitutional  as  depriv- 
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ing  such  electors  of  the  right  to  cast  secret 
ballots  or  as  establishing  physical  and  edu- 
cational qualifications  for  voters  which  pro- 
vides for  a  sworn  officer  to  assist  electors  who 
are  physically  or  educationally  unable  to  pre- 
pare their  ballots.  Pearson  f.  Brunswick 
Countv,  91  Va.  322,  21  S.  E.  483. 

74.  'Gill  r.  Shurtleff,  183  111.  440,  56  N.  E. 
164;  Montgomery  v.  Oldham,  143  Ind.  34, 
42  N.  E.  474;  Atty.-Gen.  v.  May.  99  Mich. 
538,  58  N.  W.  483,  25  L.  R.  A.  325;  Pearson 
r.  Brunswick  County,  91  Va.  322,  21  S,  E. 
483. 

75.  hi  re  Election  Instructions,  2  Pa.  Dist. 
1 ;  In  re  Fadden,  3  Lack.  Leg.  N.  ( Pa. )  74. 

If  a  voter  evades  the  law  in  any  way  under 
the  guise  of  obtaining  assistance,  and  intro- 
duces a  person  into  the  voting  compartment 
for  the  purpose  of  having  him  see  how  he 
votes  he  not  only  disqualifies  himself  as  a 
voter,  but  lays  himself  liable  to  such  penalties 
as  the  statute  may  have  provided  for  false 
declarations  of  disabilities.  In  re  Fadden,  3 
Lack.  Leg.  X.  (Pa.)  74. 

76.  Attv.-Gen.  v.  Mav,  99  Mich.  538,  58 
X.  W.  483,  25  L.  R.  A.  325. 

Ballots  marked  in  a  voting  booth,  either 
by  the  clerk  of  election  or  in  his  presence,  are 
shown  to  another  person,  within  the  meaning 
of  the  statute  providing  for  the  secrecy  of 
the  ballot,  and  are  illegal.  Major  z.  Barker, 
99  Kv.  305,  35  S.  W.  543,  18  Ky.  L.  Rep. 
104. 

Qualified  voters. —  In  Pennsylvania  an 
elector  who  declares  that  by  reason  of  dis- 
ability he  desires  assistance  in  the  prepara- 
tion of  his  ballot  may  select  a  qualified  voter 
of  the  district  to  assist  him.  In  re  Election 
Officers,  2  Pa.  Dist.  275;  In  re  Election  In- 
structions, 2  Pa.  Dist,  1 ;  In  re  Beaver  County, 
12  Pa.  Co.  Ct.  227. 

If  a  blind  man  in  good  faith,  believing  he  is 
submitting  his  case  to  the  proper  officers,  al- 
lows his  ballot  to  be  marked  by  an  unauthor- 
ized person,  the  ballot  is  not  void,  under  the 
Tennessee  statute,  which  provides  that  only 
the  officer  holding  the  election  shall  lawfully 
mark  ballots  for  persons  disabled  from  mark- 
ing their  OAvn  ballots.  Moore  t;.  Sharp,  98 
Tenn.  491,  41  S.  W.  587. 
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tion  by  one  of  such  officers  is  not  a  compliance  with  the  statute  ;  but  it  has  been 
held  that  the  fact  that  a  voter  was  assisted  in  preparing  his  ballot  by  one  judge 
only  is  not  ground  for  rejecting  the  ballot,  in  the  absence  of  fraud,  unless  the 
statute  expressly  provides  for  its  rejection.'^  Where  it  is  shown  that  the  judges 
of  election  were  guilty  of  fraudulent  misconduct  in  booths,  with  reference  to  the 
preparation  of  ballots  for  illiterate  voters,  their  entire  return  may  be  thrown  out."* 
A  statute  which  provides  that  a  voter  shall  take  an  oath  of  disability  before  his 
ballot  can  be  marked  for  him  and  deposited  is  mandatory,  and  a  ballot  so  marked 
without  his  declaration  on  oath  being  made  is  illegal  and  cannot  be  counted.^^ 

K.  Challenges  to  Voters  and  Proceedings  Thereon.  Notwithstanding 
the  general  prevalence  of  registration  laws  an  elector  is  still  liable  to  be  chal- 
lenged at  the  polls,  whereupon  it  becomes  the  duty  of  the  inspectors  or  judges  of 
election  to  inquire  into  his  qualifications,  which  is  usually  done  by  examining  him 
under  oath,^^  although  other  evidence  may  be  received  touching  his  qualitications.^^ 
Where  unregistered  electors  are  allowed  to  vote  upon  production  of  proof  of  their 
qualilications,  they  stand  challenged  by  statute  and  must  produce  the  statutory 
proof  of  their  qualifications  without  any  formal  challenge.*^^  Although  the  evi- 
dence may  tend  to  show  that  a  person  whose  right  to  vote  has  been  challenged  is 
not  a  qualified  elector,  yet  if  he  is  willing  to  take  the  general  statutory  oath  that 
he  is  a  qualified  voter  the  only  safe  course  open  to  the  election  officers  is  to  accept 
his  ballot  and  leave  him  to  suffer  the  consequences  of  his  reckless  swearing,  inas- 
much as  such  general  oath  is  held  to  be  conclusive  upon  the  election  officers,  who 
are  deemed  to  act  in  a  ministerial  rather  than  a  judicial  capacity .^'^    A  certificate 


77.  Freeman  f.  Lazarus,  61  Ark.  247,  32 
S.  W.  680. 

78.  Hanscom  v.  State,  10  Tex.  Civ.  App. 
638,  31  S.  W.  547. 

Partisanship  of  judge  who  marked  ballots. 

—Hanscom  f.  State,  10  Tex.  Civ.  App.  638,  31 
S.  W.  547. 

79.  Freeman  v.  Lazarus,  61  Ark.  247,  •'^2 
S.  W.  680. 

80.  Gill  f.  Shurtleff,  183  111.  440,  56  K  E. 
164;  Major  Barker,  99  Ky.  305,  35  S.  W. 
543,  18  Ky.  L.  Rep.  104;  Patrick  v.  Runyon, 
50  S.  W.  538,  20  Kv.  L.  Rep.  1914;  Atty.- 
Gen.  V.  May,  99  Mich.  538,  58  N.  W.  483,  25 
L.  R.  A.  325. 

81.  If  an  elector  whose  vote  is  challenged 
refuses  to  be  sworn  and  examined  touching 
his  qualifications  he  has  no  right  to  vote. 
Dwight  V.  Rice,  5  La.  Ann.  580;  Darragh  v. 
Bird,  3  Oreg.  229. 

82.  California. —  People  v.  Gordon,  5  Cal. 
235. 

Illinois. —  Spragins  v.  Houghton,  3  111. 
377. 

Louisiana. —  Auld  r.  Walton,  12  La.  Ann. 
129. 

Michigan. —  Gordon  v.  Farrar,  2  Dougl. 
411. 

Oregon. —  Breding  v.  Williams,  37  Oreg. 
433,  61  Pac.  858. 

Pennsylvania. —  In  re  Farchance  Borough, 
8  Pa.  Dist.  595.  22  Pa.  Co.  Ct.  451;  In^re 
Election,  etc..  Acts,  2  Brewst.  138;  Com.  i: 
Long,  1  Del.  Co.  50. 

See  18  Cent.  Dig.  tit.  "  Elections,"  §  192. 

Vote  rejected  by  majority  of  judges. —  If 
a  vote  is  challenged  and  two  of  the  judges 
concur  in  rejecting  it  as  an  illegal  vote,  the 
presiding  officer  has  no  right  to  receive  it, 
and  if  he  does  receive  it  and  it  turns  out  to 


be  an  illegal  vote  it  would  be  evidence  of  cor- 
ruption. State  V.  McDonald,  4  Harr.  (Del.) 
555. 

Informality  of  oath. —  Where  a  voter  was 
a  qualified  elector,  the  fact  that  an  informal 
oath  Avas  administered  to  him  is  immaterial, 
since  his  ballot  would  have  been  lawfullj^  re- 
ceived even  though  he  had  not  been  sworn  at 
all.  State  v.  O'Dav,  69  Iowa  368,  28  N.  W. 
642. 

Failure  to  require  sworn  testimony  of  truth 
of  statements. —  The  failure  of  judges  of  an 
election  to  require  sworn  testimony  as  to  the 
truth  of  statements  of  the  person  whose  right 
to  vote  has  been  challenged  does  not  atiect  the 
validitv  of  his  vote.  Esker  v.  McCoy,  5  Ohio 
Dec.   ('Reprint )   573,  0  Am.  L.  Rec.  694. 

Challenge  on  insufficient  ground. —  W^here 
voters  at  a  school  election  were  challenged  on 
the  ground  that  they  had  not  been  regis- 
tered, it  was  held  that  such  challenge  need 
not  be  met  by  an  affidavit,  inasmuch  as  reg- 
istration was  not  required,  and  the  action  of 
the  judges  of  election  in  excluding  the  ballots 
was  illegal.  Bloome  v.  Hograeff,  193  111. 
195,  61  N.  E.  1071. 

83.  In  re  Cusick,  136  Pa.  St.  459,  20  Atl. 
574,  10  L.  R.  A.  228;  Middendorf's  Case,  4 
Pa.  Dist.  78. 

Lost  affidavits. —  Where  an  unregistered 
voter  has  been  allowed  to  vote  upon  affidavits, 
and  the  affidavits  have  been  lost,  it  will  be 
presumed  that  the  election  officers  did  their 
duty,  and  the  court  will  not  hold  the  vote 
prima  facie  illegal,  or  require  the  voter  to 
disclose  for  whom  he  voted,  hi  re  Dunn,  19 
Pa.  Co.  Ct.  149. 

84.  California. —  People  v.  Gordon,  5  Cal. 
235. 

Illinois. — Spragins  v.  Houghton,  3  111.  377. 
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of  naturalization  establishes  a  prima  facie  riglit  to  vote.  The  election  officers 
cannot  go  behind  it  and  demand  f  artlier  proof  of  citizensiiip,^^  although  they  may 
inquire  into  the  other  qualitications  of  the  voter.^^  As  a  general  rule  foreigners 
who  have  resided  in  the  state,  county,  and  precinct  the  required  length  of  time 
are  entitled  to  vote  immediately  upon  being  naturalized.^'' 

L.  Pairing"  Off.  An  agreement  by  voters  to  "pair  off"  and  absent  them- 
selves from  the  polls  is  not  binding,  and  if  they  offer  to  vote  their  votes  should 
be  received  if  they  are  otherwise  qualified.^^ 

M.  Illeg'al  Acts  and  Practices  —  l.  Fraud.  Where  the  v^^hole  proceedings 
of  election  officers  are  tainted  with  fraud,  and  it  is  shown  that  they  fraudulently 
admitted  illegal  votes  and  excluded  legal  votes  to  an  extent  that  cannot  be  shown 
with  reasonable  certainty,  the  entire  return  should  be  rejected.^^  But  the  entire 
vote  of  a  precinct  should  not  be  rejected  where  it  is  possible  to  ascertain  and 
eliminate  the  fraudulent  vote.^^ 

2.  Violation  of  Corrupt  Practice  Acts.  A  statute  which  limits  the  amount  of 
money  which  candidates  for  public  offices  may  expend  in  the  campaign  and 
requires  them  to  file  within  a  certain  time  after  election  with  the  county  clerk  a 
verified  statement  of  their  expenses,  and  provides  for  the  failure  to  file  such 
statements  within  that  time  a  fine  not  exceeding  a  certain  amount  and  costs  of 
prosecution,  and  that  they  shall  not  be  entitled  to  enter  into  the  office  to  which 
they  have  been  elected  until  they  liave  filed  such  statements,  is  inoperative  so  far 


Indiana. —  State  v.  Robb,  17  Ind.  536; 
French  v.  Lighty,  9  Ind.  475,  477  note. 

Michigan. —  Wolcott  v.  Holcomb,  97  Mich. 
361,  56  N.  W.  837,  23  L.  R.  A.  215. 

ISlew  Yorfc.— People  v.  Bell,  119  N.  Y.  175, 
23  N.  E.  533;  People  v.  Pease,  27  N.  Y.  45, 
25  How.  Pr.  495  [affirming  30  Barb.  588]  ; 
People  V.  Hochstim,  36  Misc.  562,  73  N.  Y. 
Suppl.  626. 

Wisconsin. —  Gillespie  v.  Palmer,  20  Wis. 
544. 

See  18  Cent.  Dig.  tit.  "  Elections,"  §  194. 
A  board  of  inspectors  of  election  has  no 
discretionary  power  to  reject  the  vote  of  a 

person  who,  upon  the  application  of  the  statu- 
tory test,  has  shown  himself  to  be  a  qualified 
voter;  the  lawfulness  of  a  vote  cannot  be 
determined  until  it  has  been  received,  and 
the  elector's  right  cannot  be  annulled  without 
a  trial.  People  v.  Bell,  119  N.  Y.  175,  23 
N.  E.  533;  Matter  of  Hamilton,  80  Hun 
(N.  Y.)  511,  30  N.  Y.  Suppl.  499. 

85.  Esker  v.  McCoy,  5  Ohio  Dec.  (Reprint) 
573,  6  Am.  L.  Rec.  694;  Com.  v.  Lee,  1 
Brewst.  (Pa.)  273;  Conway  v.  Carpenter,  11 
Wkly.  Notes  Cas.  (Pa.)  169;  Fowler  v.  Felt- 
hoflf,  1  Leg.  Rec.  (Pa.)  105;  Glazier  v.  Mer- 
ringer,  12  Lane.  Bar  (Pa.)  61;  In  re  Beamish, 
7  L.  T.  N.  S.  17. 

86.  In  re  Election,  etc.,  Acts,  2  Brewst. 
(Pa.)  138. 

87.  Morgan  v.  Dudley,  18  B.  Mon.  (Ky.) 
693,  68  Am.  Dec.  735;  Wood  v.  Fitzgerald,  3 
Oreg.  568;  Darragh  v.  Bird,  3  Oreg.  229; 
Anonymous,  1  Brewst.  (Pa.)  158;  U.  S.  v. 
McCormick,  26  Fed.  Cas.  No.  15,663a,  2 
Hayw.  &  H.  189. 

But  in  some  jurisdictions  a  probationary 
term  of  residence  after  naturalization  is 
necessary  in  order  to  entitle  them  to  vote, 
and  the  policy  of  this  is  said  to  be  in  some 
degree  to  check  the  mischievous  struggles  on 
the  eve  of  an  election  to  manufacture  votes 
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for  the  occasion,  no  matter  how.  Cook  v. 
State,  90  Tenn.  407,  16  S.  W.  471,  13  L.  R.  A. 
183;  State  v.  Cloksey,  5  Sneed  (Tenn.)  482. 

Where  no  record  of  naturalization  can  be 
produced,  evidence  that  a  person  having  the 
requisite  qualifications  of  becoming  a  citizen 
did  in  fact  and  for  a  long  time  vote  and  hold 
office,  and  exercise  the  rights  belonging  to 
citizens  is  sufficient  to  warrant  the  jury  in 
finding  that  he  had  been  duly  naturalized  as 
a  citizen.  Boyd  v.  Nebraska,  143  U.  S.  135, 
12  S.  Ct.  375,  36  L.  ed.  103.  Where  the  | 
records  of  naturalization  proceedings  have 
been  destroyed,  secondary  evidence  is  admis-  I 
sible  to  prove  that  the  party  became  a  citizen. 
Hogan  V.  Kurtz,  94  U.  S.  773,  24  L.  ed. 
317. 

88.  Piatt  V.  People,  29  HI.  54. 

89.  Colorado. — Londoner  v.  People,  15  Colo. 
557,  26  Pac.  135. 

Idaho. —  Chamberlain  v.  Woodin,  2  Ida. 
(Hash.)  642,  23  Pac.  177. 

Kansas.—  State  v.  Fulton,  42  Kan.  164,  22 
Pac.  378;  State  v.  Malo,  42  Kan.  54,  120,  22 
Pac.  349. 

Montana. —  Heyfron  v.  Mahoney,  9  Mont. 
497,  24  Pac.  93,  18  Am.  St.  Rep.  757.  [ 

Pennsylvania. —  Matter  of  Duffy,  4  Brewst. 
531;  In  re  Clerk  Orphans'  Ct.,  1  Brewst.  162; 
Matter  of  City  Commissioner,  1  Brewst.  140, 
6  Phila.  144;  Mann  v.  Cassidy,  1  Brewst.  11, 
2  Phila.  320;  Conway  v.  Carpenter,  11  Wkly. 
Notes  Cas.  169;  Campbell  v.  Leech,  7  Phila. 
14. 

See  18  Cent.  Dig.  tit.  "  Elections,"  §  198. 

90.  State  v.  Sullivan,  44  Kan.  43,  23  Pac. 
1054 ;  State  v.  Malo,  42  Kan.  54,  120,  22  Pac. 
349;  Mann  v.  Cassidy,  1  Brewst.  (Pa.)  11, 
2  Phila.  320;  Matter  of  Dist.-Atty,  2  Phila. 
(Pa.)  199;  Gray's  Case,  27  Leg.  Int.  (Pa.) 
181.  I 

Discrepancy  between  check  list  and  votes 
declared.— Judkins  v.  Hill,  50  N.  H.  140. 
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as  it  provides  that  members  of  congress  shall  not  enter  into  office  until  such  state- 
ments of  their  election  expenses  are  tiled  with  tlie  county  clerk.^^ 

3.  Bribery.  An  offer  by  a  town  or  its  citizens  to  donate  money  or  other  prop- 
erty to  the  county  if  tlie  county-seat  should  be  located  in  the  town  will  not  invali- 
date an  election.^^  So  in  an  election  on  a  proposition  to  subscribe  for  a  certain 
amount  of  the  stock  of  a  railroad  company,  an  agreement  between  tlie  company 
and  certain  electors  and  taxpayers  that  the  subscription  shall  be  for  a  less  amount 
if  the  vote  shall  be  in  the  affirmative  is  not  in  the  nature  of  a  bribe.^^  An  elec- 
tion to  public  office  secured  by  a  candidate  by  means  of  offers  to  the  voters  to 
perform  the  duties  of  the  office  for  less  than  the  legal  salary  or  fees  is  void,  inas- 
much as  a  general  promise  of  this  kind  is  a  species  of  bribery  but  individual 
promises  of  this  nature  do  not  constitute  bribery  unless  the  voters  to  whom  they 
are  made  are  also  taxpayers.^^  When  employment  is  given  to  make  men  vote 
contrary  to  what  they  would  do  it  is  bribery,  but  there  must  be  proof :  (1)  That 
the  men  were  employed  in  order  to  cause  them  to  change  tlieir  politics ;  and 
(2)  that  they  voted  and  voted  in  favor  of  the  party  giving  the  employment.^® 

4.  Intimidation  and  Violence  —  a.  In  General.  The  rule  as  generally  laid 
down  is  that  intimidation  and  violence  in  order  to  avoid  an  election  should  be 
shown  to  have  been  sufficient  either  to  change  the  result  or  to  render  it  impossible 
to  determine  the  true  result  with  certainty  ;  and  furtlier  that,  if  the  progress  of 
the  election  was  not  in  fact  arrested,  there  must  have  been  such  a  display  of  force 
as  ought  to  have  intimidated  men  of  ordinary  firmness;^*  but  this  does  not  mean 


91.  For  this  adds  a  qualification  for  mem- 
bers of  congress  to  those  provided  by  the 
United  States  constitution,  and  such  provi- 
sion is  therefore  void.  State  v.  Russell,  20 
Ohio  Cir.  Ct.  551,  11  Ohio  Cir.  Dec.  299 
[affirming  10  Ohio  S.  &  C.  PI.  Dec.  255,  8 
Ohio  N.  P.  54]. 

92.  State  v.  Elting,  29  Kan.  397. 

But  an  offer  by  a  land  company  to  donate 
valuable  lots  to  outside  voters  in  case  the 
county-seat  is  located  in  their  town  is  a 
corrupt  agreement.  Berry  r.  Hull,  6  N.  M. 
643,  30  Pac.  936.  In  an  action  to  contest  an 
election  locating  the  seat  of  a  county,  it  ap- 
peared that  a  committee  from  a  voluntary 
association,  the  residents  of  L,  met  a  com- 
mittee from  an  association  of  the  town  of  A ; 
that  it  was  agreed  between  them  that  the 
latter  association  should  give  half  of  its  town 
lots  and  a  portion  of  forty  acres  of  land  to 
the  former  to  pay  for  a  certain  piece  of  land 
purchased  by  L  for  county  purposes  in  con- 
sideration that  L  would  withdraw  from  the 
-contest  it  contemplated  making  for  the 
county-seat,  and  its  people  work  for  A.  It 
was  held  that  the  votes  in  favor  of  A  by 
residents  of  L,  not  parties  to  such  agreement, 
were  not  illegal,  when  it  was  not  shown  that 
they  accepted  the  illegal  promise  or  bribe, 
or  received  anything  for  their  vote.  Berry 
V.  Hull,  6  N.  M.  643,  30  Pac.  936. 

The  votes  of  members  of  a  secret  society 
who  pledged  themselves  by  signature  and  oath 
to  vote  for  that  town  for  county-seat  that 
would  pay  the  most  money  and  who  voted  for 
a  town  whose  representative  men  had  prom- 
ised them  a  large  sum  of  money  so  to  vote 
must  be  rejected.  State  v.  Malo,  42  Kan.  54, 
120,  22  Pac.  349;  State  v.  Dillman,  42  Kan. 
96,  22  Pac.  378. 

93.  Chicago,  etc.,  R.  Co.  v.  Ozark  Tp.,  46 
Kan.  415,  26  Pac.  710.  And  compare  Hord 
r.  Rogersville,  etc.,  R.  Co.,  3  Head  (Tenn.) 
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208,  holding  that  if,  pending  an  election  to 
decide  whether  the  county  shall  take  stock 
in  a  railroad  company,  prominent  citizens 
enter  into  an  agreement  with  the  citizens  of 
a  civil  district  to  subscribe  money  to  improve 
the  public  road  leading  from  that  district  to 
the  terminus  of  the  railroad,  upon  condition 
that  the  proposition  to  take  stock  shall  re- 
ceive a  majority  of  the  votes  of  such  district, 
such  agreement  is  not  in  the  nature  of  a  bribe 
and  is  not  in  contravention  of  public  policy. 

94.  Carrothers  v.  Russell,  53  Iowa  346,  5 
N.  W.  499,  36  Am.  Rep.  222 ;  State  v.  Collier, 
72  Mo.  13,  37  Am.  Rep.  417;  People  v.  Thorn- 
ton, 25  Hun  (N.  Y.)  456. 

Offer  of  donation. —  A  vote  given  for  a  can- 
didate for  any  public  office  in  consideration 
of  his  promise  m  case  of  his  election  to  do- 
nate a  sum  of  money  or  other  valuable  thing 
to  a  third  party,  whether  such  party  be  an 
individual  or  a  county  or  any  other  corpora- 
tion, will  be  rejected  as  void.  State  v.  Purdy, 
36  Wis.  213,  17  Am.  Rep.  485. 

Conviction  of  officer. —  Under  the  Texas 
statute  merely  holding  out  a  promise  to  serve 
for  less  than  the  legal  fees  in  case  of  election 
does  not  disqualify  the  promisor  from  holding 
office  unless  he  has  been  actually  convicted 
of  such  ofiense.  State  v.  Humphries,  74  Tex. 
466,  12  S.  W.  99,  5  L.  R.  A.  217. 

95.  State  v.  Dustin,  5  Oreg.  375,  20  Am. 
Rep.  746. 

96.  Piatt  V.  Goode,  Smith  Cas.  Cont.  El. 
650. 

In  an  election  on  a  proposition  to  erect  a 
public  building  an  argument  that  workmen 
should  vote  for  it  on  the  ground  that  it  would 
give  them  employment  is  not  in  the  nature 
of  corruption  and  bribery.  Wayne  County 
Sup'rs  v.  Wayne  Cir.  Judges,  106  Mich.  166, 
64  N.  W.  42. 

97.  Tarbox  v.  Sughrue,  36  Kan.  225,  12 
Pac.  935 ;  Harrison  v.  Davis,  1  Bartl.  Cas. 
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that  citizens  are  bound  to  figlit  their  way  to  the  polls  ;  and  it  should  be  observed 
that  the  test  of  even  ordinary  firmness  has  not  in  all  cases  been  considered  as 
having  any  place  in  the  statement  of  the  rule.  It  has  also  been  laid  down  that 
intimidation  will  vitiate  the  poll  if  it  has  been  sufficiently  powerful  to  change  the 
result  or  render  uncertain  what  the  true  result  would  have  been  without  it, 
regardless  of  the  personal  courage  of  the  voters  deterred.^^  However  this  may 
be,  it  seems  certain  that  a  slight  disturbance  or  a  casual  breach  of  the  peace  at  the 
polls  will  not  be  sufficient  to  vitiate  an  election.^  But  where  by  reason  of  dis- 
turbance and  intimidation  so  large  a  number  of  voters  are  prevented  from  voting 
that  what  would  have  been  the  result  of  the  election  if  they  had  been  allowed  to 
vote  cannot  be  ascertained  the  election  will  be  set  aside.'^  When  it  is  alleged 
that  many  voters  were  deterred  from  voting  by  violence  and  intimidation,  the 
testimony  of  those  persons,  or  some  of  them  at  least,  should  be  obtained.  The 
charge  cannot  be  supported  solely  by  hearsay  and  general  reputation,  where  no 
witness  testifies  that  he  himself  was  prevented  from  voting  by  reason  of 
intimidation.^ 

b.  Coercion  of  Employees.    The  coercion  of  employees  by  their  employers  by 


Cont.  EL  341.  See  also  Bruce  v.  Loan,  1 
Bartl.  Cas.  Cont.  EL  482;  Bromberg  v.  Ha- 
ralson, Smith  Cas.  Cont.  El.  355. 

Violence  such  as  to  intimidate  men  of  ordi- 
nary firmness. —  Wallace  v.  Simpson,  2  Bartl. 
Cas.  Cont.  EL  742. 

98.  Mudd  V.  Compton,  Rowell  Cas.  Cont. 
EL  158. 

99.  Patton  %.  Coates,  41  Ark.  111.  See 
also  Jones  v.  Glidewell,  53  Ark.  161,  13  S.  W. 
723,  7  L.  R.  A.  831. 

1.  Tarbox  v.  Sughrue,  36  Kan.  225,  12  Pac. 
935;  In  re  Contested  Elections,  2  Brewst. 
(Pa.)  1.  Where  there  had  been  disturbances 
and  a  collision  between  a  colored  procession 
and  certain  white  men  the  night  before  elec- 
tion, but  there  was  no  evidence  to  show  what 
persons,  if  any,  were  deterred  from  voting 
and  what  efforts  they  made  to  vote,  and  the 
full  vote  appeared  to  have  been  cast,  the  com- 
mittee refused  to  reject  the  vote  of  the  pre- 
cinct. Mblack  X.  Walls,  Smith  Cas.  Cont. 
EL  101,  105.  In  considering  the  question  of 
intimidation,  the  first  inquiry  is,  How  many 
voters  failed  to  vote?  Although  there  may 
have  been  efforts  to  intimidate,  and  although 
outrages  may  have  been  committed  with  this 
view,  yet  if  these  efforts  were  unavailing,  and 
those  who  were  sought  to  be  intimidated  did 
in  fact  vote,  there  is  an  end  of  controversy. 
Norris  v.  Handley,  Smith  Cas.  Cont.  EL  68, 
76. 

Coarse  and  threatening  language  is  not 

sufficient  to  throw  out  the  whole  vote  of  a 
precinct.  Chavis  v.  Clever,  2  Bartl.  Cas.  Cont. 
EL  467. 

Inflammatory  language  not  affecting  the 
result  is  not  sufficient  to  reject  the  vote  of 
a  precinct.  Bromberg  v.  Haralson,  Smith 
Cas.  Cont.  EL  355,  366. 

Noise,  confusion,  and  threats. —  To  invali- 
date an  election  upon  the  ground  of  intimida- 
tion the  burden  is  upon  the  assailant  to  show 
that  voters  were  kept  from  voting  or  com- 
pelled to  vote  otherwise  than  they  would; 
mere  noise,  confusion,  or  threats  will  not 
suffice.  Roberts  v.  Calvert,  98  N.  C.  580,  4 
S.  E.  127. 
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Voluntary  withdrawal  of  voters  without 
sufficient  justification. —  Lee  v.  Richardson,  2 
Ellsw.  Cas.  Cont.  El.  520. 

Small   number   of   voters  intimidated.— 

Where  a  small  and  known  number  of  voters 
were  intimidated  from  voting  at  a  precinct, 
where  in  any  event  the  contestee  would  have 
had  a  considerable  majority,  the  return 
should  not  be  rejected.  Bowen  v.  Buchanan, 
Rowell  Cas.  Cont.  El.  451. 

Violence  before  election. —  Where  there  had 
been  riots,  violence,  and  threats  before  the 
election,  but  a  truce  was  declared  on  the  day 
of  election,  and,  although  both  parties  came 
to  the  polls  armed,  there  was  no  violence  at 
the  polls  and  substantially  a  full  vote  of 
both  parties  was  cast,  the  committee  of  the 
house  of  representatives  refused  to  reject  the 
poll.  Barnes  v.  Adams,  2  Bartl.  Cas.  Cont. 
EL  760,  763. 

2.  Hodge  V.  Jones,  17  Tex.  Civ.  App.  511, 
43  S.  W.  41. 

Return  of  whole  county  thrown  out. — 
Where  violence  was  prevalent  throughout  a 
county,  the  canvassing  and  counting  of  the 
vote  involving  inextricable  confusion  and 
fraud,  and  the  record  was  illegally  sup- 
pressed, the  returns  from  the  whole  county 
were  thrown  out.  Smalls  v.  Tillman,  2  Ellsw, 
Cas.  Cont.  El.  430,  435. 

Rioting  at  the  polls. —  Where  there  was 
rioting  at  the  polls,  and  voters  wishing  to 
vote  for  the  contestant  were  intimidated,  and 
United  States  supervisors  were  interfered 
with,  all  with  the  aid  and  connivance  of  the 
election  officers,  the  whole  vote  was  rejected. 
Bisbee  v.  Finley,  2  Ellsw.  Cas.  Cont.  El.  172, 
190. 

Allegation  as  to  effect  on  result. —  In  a  suit 
contesting  an  election  on  account  of  violence 
used  in  keeping  voters  from  the  polls,  it 
should  be  alleged  that  there  was  a  sufficient 
number  prevented  from  voting  to  have  varied 
the  result;  and  the  absence  of  such  material 
allegations  is  fatal  to  the  suit.  State  r. 
Mason,  14  La.  Ann.  505. 

3.  Norris  X).  Handley,  Smith  Cas.  Cont.  EL. 
68,  75. 
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threats  of  loss  of  occupation  unless  they  vote  in  a  particular  way,  if  effectual  to 
the  extent  of  affecting  the  result  of  the  election  or  rendering  it  uncertain,  will 
invalidate  the  election;^  but  to  justify  the  disfranchisement  of  an  entire  precinct 
on  this  ground  there  ought  to  be  some  evidence  to  show  its  influence  on  the  elec- 
tion,^ and  in  such  case  the  burden  is  on  the  contestant  to  prove  that  the  attempt 
of  the  employer  to  coerce  his  employees  was  effectual.^ 

c.  Display  of  Military  Force.  Although  there  may  be  a  case  where  it  is  neces- 
sary to  quell  a  riot  at  the  polls  by  military  force,  it  has  always  been  considered 
dangerous  to  the  freedom  of  elections  to  have  an  organized  military  force  stationed 
at  or  near  the  polls.^  In  the  United  States  also  the  presence  of  an  armed  force 
at  or  near  the  polls  has  always  been  regarded  with  great  disfavor,  particularly  if 
it  is  under  the  command  of  a  partisan  of  a  candidate  or  set  of  candidates.'^ 

d.  Religious  Influence.  While  the  clergy  cannot  be  denied  an  equal  right  with 
laymen  to  influence  voters  by  argument  and  persuasion,  yet  priests  have  no  right, 
in  the  pulpit  or  out  of  it,  by  threats  of  excommunication,  refusal  of  the  sacra- 
ments, and  the  like,  so  to  restrain  the  liberty  of  voters  as  to  compel  or  frighten 
them  into  voting  or  abstaining  from  voting  otherwise  than  as  they  freely  will.^ 

5.  Illegal  Votes.    It  is  not  a  valid  objection  to  an  election  that  illegal  votes 


The  test  of  the  right  of  a  contestant  for 

office  is  whether  a  majority  of  legal  voters 
preferred  him  for  the  office,  and  therefore  as 
against  his  competitor  who  received  the  cer- 
tificate of  election  he  must  prove  that  quali- 
fied votes  were  rejected  or  illegal  ballots 
received  which  would  change  the  result,  or 
that  such  disorder  and  tumult  prevailed  as 
interfered  with  the  voting  and  prevented  bal- 
loting to  such  a  degree  as  to  vitiate  the  elec- 
tion.   Pradat  v.  Ramsey^  47  Miss.  24. 

4.  Blackburne's  Case,  1  O'Mal.  &  H.  El. 
Cas.  198;  Westbury's  Case,  1  O'Mal.  &  H.  El. 
Gas.  47. 

5.  Hurd  f.  Romeis,  Mobl.  Cas.  Cont.  El. 
423,  425. 

A  mere  idle  rumor  or  common  report  that 
men  would  lose  their  jobs  if  they  did  not  vote 
as  their  superiors  directed  can  hardly  fur- 
nish evidence  of  coercion  sufficient  to  con- 
stitute the  overthrow  of  men's  wills  and  de- 
terminations in  their  exercise  of  the  elective 
franchise.  Anderson  v.  Reed,  2  Ellsw.  Cas. 
Cont.  El.  284,  286;  Duffy  f.  Mason,  1  Ellsw. 
Cas.  Cont.  El.  361,  364;  Bowen  v.  Buchanan, 
Rowell  Cas.  Cont.  El.  451. 

6.  Hurd  f.  Romeis,  Mobl.  Cas.  Cont.  El. 
423,  425. 

7.  Thus  in  the  Westminster  election,  as 
early  as  1741,  an  attempt  was  made  to  inter- 
fere Avith  an  election  by  stationing  a  body 
of  armed  soldiers  near  the  poll.  When  this 
Avas  brought  to  the  attention  of  the  house  of 
commons  it  was  by  that  body  resolved  "  that 
the  presence  of  a  regular  body  of  armed  sol- 
diers at  an  election  of  members  to  serve  in 
Parliament  is  a  high  infringement  of  the  lib- 
erties of  the  subject,  a  manifest  violation  of 
tlie  freedom  of  elections,  and  an  open  defiance 
of  the  laws  and  constitution  of  this  king- 
dom."   McCrary  El.  (4th  ed.)  §  554. 

8.  Although  the  fact  that  such  a  force  was 
so  stationed  will  not  of  itself  avoid  an  elec- 
tion, yet  an  armed  force  in  the  neighborhood 
of  the  polls  is  almost  necessarily  a  menace 
to  voters ;  and  if  it  is  made  to  appear  that  a 
number  sufficient  to  change  the  result  or 


render  it  doubtful  was  thereby  deterred  from 
voting,  the  election  ought  to  be  set  aside. 
Trigg  V.  Preston,  CI.  &  H.  Cas.  Cont.  El.  78; 
Giddings  v.  Clark,  Smith  Cas.  Cont.  El.  91. 

The  stationing  of  a  small  squad  of  soldiers 
in  the  neighborhood  of  the  polls  does  not  of 
itself  justify  the  rejection  of  the  return. 
Bromberg  i.  Haralson,  Smith  Cas.  Cont.  EL 
355. 

Where  result  evidently  not  affected. — • 
McHenry  v.  Yeaman,  1  Bartl.  Cas.  Cont.  El. 
550. 

Peaceful  presence  of  individual  soldiers. — ■ 

Koontz  r.  Coffroth,  2  Bartl.  Cas.  Cont.  El. 
149. 

Committee  not  sustained. —  In  the  follow- 
ing cases  the  committee  recommended  that 
the  seat  be  declared  vacant  on  account  of 
military  interference  with  elections,  but  in 
each  case  was  overruled  bv  the  house.  Bruce 
Loan,  1  Bartl.  Cas.  Cont.  EI.  482.  520; 
Trigg  V.  Preston,  CI.  &  H.  Cas.  Cont.  El.  78. 

Districts  in  military  occupation  of  Confed- 
erate soldiers. —  During  the  Civil  war  a  num- 
ber of  attempted  congressional  elections  were 
declared  futile  by  the  house  of  representatives 
on  the  ground  that  the  districts  where  such 
elections  were  attempted  were  within  the 
military  control  of  the  Confederate  army. 
McKenzie  v.  Kitchen,  1  Bartl.  Cas.  Cont.  EL 
468;  In  re  Hawkins,  1  Bartl.  Cas.  Cont.  EL 
466:  l\i  re  Grafflin,  1  Bartl.  Cas.  Cont. 
EL  464;  In  re  Pigott,  1  Bartl.  Cas.  Cont. 
EL  463;  In  re  McKenzie,  1  Bartl.  Cas.  Cont. 
EL  460. 

9.  If  they  do  so  it  is  in  the  eye  of  the  law 
an  undue  influence  which  may  avoid  the 
election.  Mayo's  Case,  2  O'Mal.  &  H.  EL  Cas. 
191;  Trench  'r.  Nolan,  Ir.  R.  6  C.  L.  464,  27 
L.  T.  Rep.  N.  S.  69,  20  Wklv.  Rep.  833 ;  The 
Galway  Case,  2  O'Mal.  &  H.  El.  Cas.  53; 
Brassard  v.  Langevin,  1  Can.  Supreme  Ct.  145. 

Religious  influence  and  social  ostracism. — 
Efforts  on  the  part  of  black  citizens  to  en- 
force unanimity  in  politics  among  voters  of 
their  race,  through  the  influence  of  the  church, 
ostracism  from  society,  and  indignities  which 
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were  received  if  their  number  was  not  sufficient  to  change  the  result.^^  In  order 
to  reject  illegal  votes  it  must  appear  for  whom  they  were  polled.  They  cannot  be 
taken  from  the  majority  candidate  unless  it  is  proved  that  they  were  polled  for 
him.^^  But  it  has  been  held  that  the  rule  obtains  in  elections  as  in  other  affairs 
that  a  man  shall  not  profit  by  his  own  wrong  or  by  that  of  others  done  to  allow 
Mm  to  reap  the  benefit. In  the  absence  of  evidence  that  illegal  votes  cast  at  an 
election  were  given  for  any  particular  candidate,  it  is  not  error  to  apportion  them 
among  the  several  candidates  and  deduct  them  jpro  rata  from  tlieir  respective 
scores.^^  Where  it  is  conclusively  shown  that  more  than  enough  illegal  votes  were 
received  to  change  the  result,  and  it  is  impossible  to  determine  what  candidate 
had  a  fair  majority,  the  election  must  be  considered  void.^^ 

N.  Irregularities  and  Errors —  l.  In  General.  Where  an  election  appears 
to  have  been  fairly  and  honestly  conducted,  it  will  not  be  invalidated  by  mere 
irregularities  which  are  not  shown  to  have  affected  the  result,  for  in  the  absence 
of  fraud  the  courts  are  disposed  to  give  effect  to  elections  when  possible.^^  And 
it  has  even  been  held  that  gross  irregularities  not  amounting  to  fraud  do  not 


fall  short  of  intimidation,  will  not  avoid  an 
election.  Jones  /;.  Glidewell,  53  Ark.  161,  13 
S.  W.  723,  7  L.  R.  A.  831. 

10.  Arkansas. —  Sepstrom  v.  ■  Barton,  39 
Ark.  549. 

Indiana. —  Hacker  v.  Conrad,  131  Ind.  444, 
31  N.  E.  190. 

Kansas. —  Tarbox  v.  Sughrue,  36  Kan,  225, 
12  Pae.  935. 

Massachusetts. —  School  Dist.  No.  3  r. 
Gibbs,  2  Cush.  39;  Sudbury  First  Parish  v. 
Stearns,  21  Pick.  148. 

Michigan. —  People  v.  Cicott,  16  Mich.  2S3, 
97  Am.  Dec.  141. 

Missouri. —  Shields  v.  McGregor,  91  Mo. 
534,  4  S.  W.  266. 

'New  Hampshire. — Judkins  v.  Hill,  50  N.  H. 
140. 

North  Carolina. —  State  v.  Rogers,  86  N.  C. 
357. 

Pennsylvania. —  Thompson  v.  Ewing,  1 
Brewst.  67,  5  Phila.  102. 

See  18  Cent.  Dig.  tit.  "  Elections,"  §  201. 

In  other  words,  if  the  true  result  can  be 
ascertained  by  eliminating  the  illegal  votes, 
the  election  will  be  upheld.  Woolley  v.  Louis- 
ville Southern  R.  Co.,  93  Ky.  223,  19  S.  W. 
595,  15  Ky.  L.  Rep.  13;  Matter  of  Duffy,  4 
Brewst.  (Pa.)  531;  Ferguson  v.  Allen,  7 
Utah  263,  26  Pac.  570. 

Withdrawal  of  legal  voters. — If  legal  voters 
withdraw  and  refuse  to  vote  on  the  ground 
that  illegal  votes  are  being  received  they  do 
so  at  their  peril  and  take  their  chances  of 
being  able  to  show  that  enough  illegal  votes 
were  received  to  change  the  result.  Sudbury 
First  Parish  v.  Stearns,  21  Pick.  (Mass.) 
148. 

11.  People  V.  Cicott,  16  Mich.  283,  97  Am. 
Dec.  141 ;  Lehlbach  v.  Haynes,  54  N.  J.  L. 
77,  23  Atl.  422;  Eoe  p.  "^Murphy,  7  Cow. 
(N.  Y.)  153;  McDaniel's  Case,  2  Pa.  L.  J. 
Rep.  82,  3  Pa.  L.  J.  310;  Brightly  Lead.  Cas. 
El.  238. 

12.  Consequently  that  the  only  means  by 
which  approximate  justice  may  be  reached 
when  the  illegal  acts  render  the  result  doubt- 
ful is  to  require  the  party  for  whose  benefit 
they  inured  to  purge  the  poll  of  their  effect 
or  suffer  the  penalty  of  having  its  majority 
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excluded  from  the  count  of  his  votes.  Jones 
V.  Glidewell,  53  Ark.  161,  175,  15  S.  W.  723, 
7  L.  R.  A.  831. 

Burden  of  purging  the  poll. —  Where  legal 
and  illegal  votes  have  been  counted  indis- 
criminately, and  a  majority  has  resulted  in 
various  districts  embracing  the  general  re- 
turn, whether  for  one  candidate  or  the  other, 
the  only  means  whereby  even  approximate 
justice  can  be  reached  is  to  require  him  for 
Avhose  advantage  such  majority  districts  in- 
ure to  lift  the  curse  which  the  law  has  im- 
posed upon  the  illegal  ballots,  otherwise  they 
will  be  deducted  from  his  count.  Eoc  p.  Bar- 
ber. 10  Phila.  (Pa.)  579  [affirmed  in  32 
Leg.  Int.  229]. 

13.  Russell  V.  McDowell,  83  Cal.  70,  23 
Pae.  183 ;  Atty.-Gen.  v.  May,  99  Mich.  538,  38 
N.  W.  483,  25  L.  R.  A.  325;  Heyfron  v.  Ma- 
hony,  9  Mont.  497,  24  Pac.  93,  18  Am.  St. 
Rep.  757. 

14.  Atcheson,  etc.,  R.  Co.  v.  Jefferson 
County  Com'rs.  17  Kan.  29 ;  Cornish  v.  Strut- 
ton,  8*  B.  Mon.  (Ky.)  586. 

The  vote  of  a  precinct  containing  a  large 
number  of  ballots  cast  by  disqualified  persons 
must  be  rejected  when  it  is  impossible  to 
ascertain  the  legal  number  of  votes  cast  for 
each  candidate.  People  v.  Hanna,  98  Mich. 
515,  57  N.  W.  738.  See  also  Banks  v.  Ser- 
gent,  104  Kv.  843,  48  S.  W.  149,  20  Ky.  L. 
Rep.  1024. 

15.  Arizona. — Territory  v.  Mohave  County, 
(1887)  12  Pac.  730. 

California. —  Sprague  v.  Norway,  31  Cal. 
173. 

Florida.— 8t3ite  v.  Burbridge,  24  Fla.  112, 
3  So.  869. 

Illinois. — Bacon  i;.  Malzacher,  102  111.  663; 
Hodge  V.  Linn,  100  111.  397 ;  Piatt  v.  People, 
29  111.  54. 

Indiana. — Irwin  v.  Lowe,  89  Ind.  540 ;  Gass 
V.  State,  34  Ind.  425. 

Kansas. —  Jones  v.  Caldwell,  21  Kan.  186; 
Gilleland  v.  Schuyler,  9  Kan.  569. 

Louisiana. —  Webre  v.  Wilton,  29  La.  Ann. 
610. 

Nerv  Jersey. —  Lehlbach  v.  Haynes,  54 
N.  J.  L.  77,  23  Atl.  422;  State  v.  Hudson 
County,  35  N.  J.  L.  269. 
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vitiate  an  election. Where  the  legislature  declares  a  certain  irregularity  in 
election  procedure  to  be  fatal  to  the  validity  of  the  returns,  the  courts  will 
effectuate  that  command. And  the  whole  conduct  of  election  officers  may, 
although  actual  fraud  be  not  apparent,  amount  to  such  gross  negligence  and  such 
a  disregard  of  their  official  duties  as  to  render  their  return  unintelligible  or 
unworthy  of  credence.^^  But  the  power  to  throw  out  an  entire  division  is  one 
which  ouo;;ht  to  be  exercised  with  the  greatest  care  and  only  under  circumstances 
which  demonstrate  beyond  all  reasonable  doubt  that  the  disregard  of  the  law  has 
been  so  fundamental  or  so  persistent  and  continuous  that  it  is  impossible  to  dis- 
tinguish what  votes  are  lawful  and  what  are  unlawful,  or  to  arrive  at  any  certain 
result  whatever,  or  where  the  great  body  of  the  voters  have  been  prevented  by 
violence,  intimidation,  and  threats  from  exercising  their  franchise.^^ 

2.  Absence  of  Election  Officers.  It  is  essential  to  the  validity  of  an  election 
that  it  be  presided  over  by  the  officers  appointed  to  conduct  it.^^  But  although 
in  contemplation  of  law  all  election  officers  should  be  present  from  the  opening 
of  the  polls  to  the  closing  of  the  same,  an  election  will  not  be  vitiated  by  the 
temporary  absence  of  one  or  more  officers,  or  the  fact  that  one  of  them  left  before 
the  completion  of  the  count.^^ 

3.  Failure  to  Open  Polls  in  Certain  Precincts.  The  failure  to  open  and  hold 
an  election  in  each  precinct  of  the  civil  division  in  which  the  election  is  being 
conducted  will  vitiate  the  election  if  it  appears  that  the  votes  of  the  precincts  in 
which  no  polls  were  opened  might  have  changed  the  result,^^  otherwise  such 


.Veto  York.—  People  c.  Cook,  8  N.  Y.  07,  59 
Am.  Dec.  451  [affirming  14  Barb.  259]. 

North  Carolina. —  State  v.  Nicholson,  102 
N.  C.  465,  9  S.  E.  545,  11  Am.  St.  Rep.  767. 

Pennsylvania. —  Thompson  r.  Ewing,  1 
Brewst.  "67,  5  Phila.  102;  Skerrett's  Case,  2 
Pars.  Eq.  Cas.  509. 

South  Carolina. —  Trimmier  Bomar,  20 
S.  C.  354. 

Texas. —  McKinney  v.  O'Connor,  26  Tex.  5  ; 
Hannah  v.  Shepherd,  (Civ.  App.  1894)  25 
S.  W.  137. 

West  Virginia. —  Loomis  v.  Jackson,  6 
W.  Va.  613. 

See  18  Cent.  Dig.  tit.  "  Elections,"  §  197. 

16.  Morris  v.  Vanlansingham,  11  Kan. 
269. 

17.  Bowers  v.  Smith,  111  Mo.  45,  20  S.  W. 
101,  33  Am.  St.  Rep.  491,  16  L.  R.  A.  754. 

Although  it  may  have  been  conducted  fairly 
and  honestly  when  the  statutory  provisions 
and  regulations  in  respect  to  public  elections 
are  not  substantially  observed,  the  election 
is  void.  Van  Amringe  v.  Taylor,  108  N.  C. 
196,  12  S.  E.  1005,  23  Am.  St.  Rep.  51,  12 
L.  R.  A.  202. 

The  return  of  the  whole  election  district 
may  be  stricken  out  on  showing  an  entire 
disregard  of  conformity  to  the  law  in  holding 
the  election  either  by  design  or  ignorance. 
Melvin's  Case,  68  Pa.  St.  333;  Matter  of 
Duffy,  4  Brewst.  (Pa.)  531. 

Uncertain  of  result. —  Where  the  court  can- 
not determine  with  certainty  which  candidate 
received  a  majority,  the  entire  poll  should  be 
rejected.  In  re  Contested  Election,  2  Brewst. 
(Pa.)  1;  In  re  Orphans'  Ct.,  1  Brewst.  (Pa.) 
67,  5  Phila.  (Pa.)  102. 

18.  In  re  Orphans'  Ct.,  1  Brewst.  (Pa.) 
67,  5  Phila.  (Pa.)  102. 

19.  Daly  v.  Petroff,  10  Phila.  (Pa.)  389; 
In  re  Conroy,  2  Leg.  Rec.  (Pa.)  27. 


When  return  can  be  purged  of  corruption. 

—  The  poll  of  one  entire  division  will  not  be 
thrown  out  on  the  ground  of  negligence  or 
misconduct  of  the  election  officers,  when  the 
vote  purged  of  its  corruption  can  be  fairly 
counted.  Matter  of  School  Directors,  12 
Phila.  (Pa.)  572. 

20.  U.  S.  v.  Carbery,  25  Fed.  Cas.  No. 
14,720,  2  Cranch  C.  C.  358. 

21.  Alabama. —  Lee  v.  State,  49  Ala.  43. 
California. —  Packwood    v.    Brownell.  121 

Cal.  478,  53  Pac.  1079. 

Georgia. —  Tanner  v.  Been,  108  Ga.  95,  33 
S.  E.  832. 

Kentucky. —  Anderson  v.  Liekens,  104  Ky. 
099,  47  S.  W.  867,  19  Ky.  L.  Rep.  lOOi ; 
Major  v.  Barker,  99  Ky.  305,  35  S.  W.  543, 
18  Ky.  L.  Rep.  104. 

North  Carolina. —  State  v.  Nicholson.  102 
N.  C.  465,  9  S.  E.  545,  11  Am.  St.  Rep.  767. 

Pennsylvania. —  In  re  Contested  Election,  2 
Brewst.  1 ;  In  re  Orphans'  Ct.,  1  Brewst.  67,  5 
Phila.  102. 

United  States. —  Pearson  v.  U.  S..  8  Fed. 
Cas.  No.  4,712,  1  Hayw.  &  H.  48. 

Votes  deposited  before  arrival  of  judges. — 
Where  two  persons  who  were  qualified  voters 
appeared  at  the  polls  very  early  in  the  morn- 
ing while  one  of  the  judges  of  election  was 
absent,  and  before  the  judge  who  was  present 
and  the  clerk  had  been  sworn,  and  the  two 
voters  cast  their  votes  with  the  understand- 
ing that  when  the  absent  judge  arrived  and 
all  had  been  sworn  they  would  ratify  the  act, 
and  this  the  two  judges  and  the  clerk  after- 
ward did,  it  was  held  that  the  votes  were 
valid  and  were  properly  counted.  Anderson 

Winfree.  85  Ky.  597,  4  S.  W.  351,  11  S.  W. 
307,  8  Ky.  L.  Rep.  181. 

22.  Marshall  v.  Kerns,  2  Swan  (Tenn.) 
68;  Ex  p.  Kennedy,  23  Tex.  App.  77,  3  S.  W. 
144. 


[XIII,  N,  3] 


m    [15  Cyc] 


ELECTIONS 


omissions  will  be  considered  as  mere  irregularities  which  will  not  vitiate  the 
election. 

0.  Election  Held  Under  Statute  Before  It  Goes  Into  Effect.  An  election 

purporting  to  have  been  held  under  a  statute  which  by  its  terms  had  not  gone 
into  effect  at  the  time  of  the  election  is  void.^* 

XIV.  COUNT,  RETURNS,  CANVASS,  AND  CERTIFICATE  OF  ELECTION. 

A.  Counting"  Votes  —  l.  Time  For  Counting.  The  officers  should  count  the 
votes  at  the  time  directed  by  statute.^^  In  order  to  avoid  cheating  by  tampering 
with  the  ballots  after  they  are  cast  and  before  they  are  counted,  it  is  greatly 
desirable  and  usually  provided  by  statute  that  the  inspectors  or  judges  of  election 
in  each  precinct  shall  immediately  upon  the  closing  of  the  polls  publicly  count 
the  votes  cast.'^*'  In  the  absence  of  any  showing  of  fraud,  however,  an  adjourn- 
ment or  posiponement  of  the  count  will  not  of  itself  be  sufficient  to  vitiate  the 
return  .^^ 

2.  Place  of  Counting.  Unless  there  is  a  mandatory  statute  requiring  it,  it  is 
not  essential  that  after  the  polls  are  closed  the  ballot-box  be  opened  and  the  bal- 
lots counted  at  the  place  where,  the  election  was  held.^ 

3.  Count  in  Public.  Where  the  statute  requires  that  the  ballots  shall  be  pub- 
licly counted,  it  is  unlawful  to  count  them  in  a  private  room  from  which  bystand- 
ers are  excluded.^^ 

4.  Representation  of  Political  Parties.  Where  the  statute  authorizes  the 
executive  committee  of  each  political  party  to  appoint  an  inspector  to  be  present 
during  the  count,  the  officers  have  no  authority  to  exclude  inspectors  so 
appointed.^*^ 

5.  Participation  in  Count  by  Candidates.  Although  the  candidates  have  a  right 
to  be  present  at  the  count  of  the  ballots,  it  is  grossly  improper  for  any  candidate 


23.  Hobart  v.  Butte  County  Sup'rs,  17  Cal. 
23;  McCraw  v.  Haralson,  4  Coldw.  (Tenn.) 
34;  Louisville,  etc.,  R.  Co.  v.  Davidson 
County  Ct.,  1  Sneed  (Tenn.)  637,  62  Am. 
Dec.  424. 

24.  State  y.  Little  Rock,  etc.,  R.  Co.,  31 
Ark.  701;  Munroe  v.  Wells,  83  Md.  505,  35 
Atl.  142.  Where  the  act  by  its  own  terms 
was  not  to  go  into  effect  until  a  certain  day 
named,  and  one  of  its  sections  provided  for 
an  election  on  a  day  prior  to  that  time,  it 
was  held  that  the  election  was  a  nullity, 
there  being  no  law  in  existence  authorizing  it. 
People  V.  Johnston,  6  Cal.  673. 

25.  Taft  V.  Adams,  3  Gray  (Mass.)  126. 
Commencing  count  before  close  of  polls. — 

A  county  election  is  not  invalid  because  the 
election  officers  began  to  count  the  vote  be- 
fore the  close  of  the  polls,  although  the  stat- 
ute provides  the  votes  shall  be  counted  after 
the  polls  close.  Ex  p.  Williams,  35  Tex.  Cr. 
75,  31  S.  W.  653. 

26.  Where  the  law  permits  it  the  officers 
are  apt  to  take  a  recess  after  the  closing  of 
the  polls,  which  offers  an  opportunity  to  per- 
sons so  disposed  to  change  the  ballots,  or 
rifle  the  ballot-box  of  its  contents;  hence  it 
is  deemed  of  the  utmost  importance  that  the 
votes  be  counted  before  the  separation  of  the 
officers,  in  order  that  no  temptation  may  be 
offered  to  tamper  with  the  ballot-box.  U.  S. 
V.  Baldridge,  11  Fed.  552.  See  also  U.  S.  v. 
Badinelli,  37  Fed.  138.  In  People  v.  Sackett, 
14  Mich.  320,  325,  Campbell,  J.,  said: 
"  There  is  no  excuse  for  the  conduct  of  the 
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inspectors  of  Sterling  in  adjourning  the  can- 
vass of  the  ballots,  contrary  to  the  plain  di- 
rections of  the  statutes,  which  were  expressly 
designed  to  guard  against  fraudulent  tam- 
pering with  votes  before  counting.  This  con- 
duct was  probably  the  chief  cause  of  the 
present  litigation,  and  we  think  it  gave  rise 
to  a  necessity  for  subjecting  the  vote  of  that 
town  to  a  very  careful  scrutiny." 

27.  Powell  V.  Holman,  50  Ark.  85,  6  S.  W. 
505;  Atkinson  v.  Lorbeer,  111  Cal.  419,  44 
Pac.  162;  Atty.-Gen.  v.  Glaser,  102  Mich. 
396,  405,  61  N.  W.  648,  64  N.  W.  828;  People 
V.  Sackett,  14  Mich.  320. 

28.  U.  S.  V.  Brewer,  139  U.  S.  278,  11 
S.  Ct.  538,  35  L.  ed.  190. 

Ballot-box  removed  to  another  room. — 
Where  the  election  officers  after  closing  the 
polls  take  the  ballots  to  another  room  and 
there  canvass  them,  but  it  appears  that  the 
irregularity  was  not  fraudulent  and  did  not 
affect  the  result,  the  ballots  should  not  there- 
fore be  discredited.  Behrensmeyer  v.  Kreitz, 
135  111.  591,  26  N.  E.  704. 

Adjournment  to  house  of  an  officer. —  Daly 
V.  Petroff,  10  Phila.  (Pa.)  389. 

29.  U.  S.  V.  Badinelli,  37  Fed.  138. 

The  exclusion  of  bystanders  in  the  absence 
of  fraud,  it  seems,  is  not  such  a  violation  of 
law  as  will  warrant  the  rejection  of  the  re- 
turn. Atkinson  v.  Lorbeer,  111  Cal.  419,  44 
Pac.  162. 

30.  Com.  V.  Miller,  98  Ky.  446,  33  S.  W. 
401,  17  Ky.  L.  Rep.  1033,  and  it  is  immaterial 
that  a  challenger  remains  during  the  count. 
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to  participate  in  the  count ;  and  if  lie  does  so,  although  this  will  not  disqualify 
him  to  hold  the  office  if  elected,  it  will  invalidate  all  votes  cast  for  him  which  he 
participated  in  counting.^^ 

6.  Count  by  Outsiders.  The  fact  that  persons  other  than  the  judges  of  the 
election  counted  or  assisted  in  counting  the  ballots  as  they  were  taken  from  the 
ballot-box  will  not  of  itself  if  they  were  truly  counted  destroy  the  validity  of  an 
election. So  also  the  fact  that  the  ballots  were  read  and  canvassed  by  the  clerk 
of  election  and  not  by  the  judges  will  not  invalidate  the  election  ;  ^  and  although 
an  unauthorized  bystander  thoughtlessly  interferes  with  the  count  of  the  votes  by 
attempting  to  assist,  the  election  will  not  for  that  reason  be  set  aside,  there  being 
no  fraud  or  raistake.^-^ 

7.  Manner  of  Counting.  A  mere  irregularity  in  the  manner  of  counting  votes 
is  not  sufficient  to  sustain  an  election  contest,  where  no  fraud  is  alleged  and  it  is 
not  charged  that  the  votes  were  incorrectly  counted.^^  Where  the  statute  pre- 
scribes that  the  ballots  shall  be  deliberately  taken  out  of  the  box,  and  each 
counted  as  it  is  taken  from  the  box,  it  is  irregular  and  improper  for  election  offi- 
cers, when  about  to  proceed  with  the  count,  to  empty  the  contents  of  the  ballot- 
boxes  and  separate  the  tickets  into  distinct  lots.^^ 

8.  Time  For  Scrutinizing  Ballots.  Where  the  law  requires  an  officer  person- 
ally to  scrutinize,  count,  and  canvass  each  ballot,  he  has  a  right  to  have  each  bal- 
lot in  his  hands  for  such  reasonable  time  as  may  be  necessary  for  him  to  scrutinize 
it  with  care.^^ 

9.  Counting  Ballots  Not  Cast.  It  rarely  occurs  that  votes  not  cast  can  be 
counted  for  one  or  the  other  of  the  candidates.^^  An  exclusion  of  legal  votes, 
not  fraudulently,  but  through  error  of  judgment,  will  not  defeat  an  election,  not- 
withstanding the  error  in  such  case  is  one  which  there  is  no  mode  of  correcting, 
even  by  the  aid  of  the  court."^ 

B.  Returns — l.  Time  of  Making.    It  is  the  duty  of  election  officers,  imme- 


31.  Grelle  v.  Pinney,  62  Conn.  478,  26  Atl. 
1106. 

Act  not  amounting  to  participation. — Grelle 
V.  Pinney,  62  Conn.  478,  26  Atl.  1106. 

32.  Grelle  r.  Pinney,  62  Conn.  478,  26  Atl. 
1106. 

33.  Roberts  v.  Calvert,  98  N.  C.  580,  4 
S.  E.  127. 

Illiterate  officers. —  If  the  judges  and  in- 
spector of  an  election  cannot  read,  and  for 
that  reason  a  person  who  is  not  a  member  of 
the  election  board  takes  the  ballots  from  the 
box  and  reads  them  to  the  tellers  at  the  re- 
quest of  the  judges,  it  is  not  an  irregularity 
which  will  vitiate  the  election.  Sprague  v. 
Norway,  31  Cal.  173. 

Agreement  of  candidates  that  outsiders 
may  count  votes. —  Brown  v.  Watterson,  96 
Ga.  598,  24  S.  E.  141. 

34.  State  v.  Bernier,  (Minn.  1888)  38 
N.  W.  368. 

35.  Boileau's  Case,  2  Pars.  Eq.  Cas.  (Pa.) 
503. 

36.  Hartzell  v.  Smith,  18  Pa.  Co.  Ct.  551. 

37.  In  re  Zacharias,  3  Pa.  Co.  Ct.  656. 

38.  U.  S.  V.  Clark,  22  Fed.  387. 

39.  Ballots  irregularly  cast  and  preserved. 

—  Where  votes  in  a  school  election  were  im- 
properly rejected,  but  nevertheless  irregularly 
cast  and  preserved,  so  that  there  was  no  ques- 
tion as  to  the  number  of  votes  excluded  or 
for  whom  they  were  intended,  the  excluded 
ballots  should  be  counted.  Bloome  v.  Ho- 
graeff,  193  111.  195,  61  N.  E.  1071. 


The  rule  in  the  house  of  representatives  of 

the  United  States  is  that  when  a  legal  voter 
offers  to  vote  and  is  prevented  by  fraud,  vio- 
lence, or  intimidation  from  depositing  his 
ballot,  his  vote  should  be  counted  when  it  is 
shoA\Ti  by  his  affidavit  that  he  offered  to  vote 
and  for  whom.  Bisbee  v.  Finley,  2  Ellsw. 
Cas.  Cont.  El.  172;  Niblack  v.  Walls,  Smith 
Cas.  Cont.  El.  101. 

40.  For  it  cannot  be  known  with  certainty 
afterward  how  the  excluded  electors  would 
have  voted,  and  it  would  obviously  be  dan- 
gerous to  receive  and  rely  upon  their  subse- 
quent statements  as  to  their  intentions  after 
it  was  ascertained  precisely  what  effect  their 
votes  would  have  upon  the  result. 

Alabama. —  State  v.  Judge  Ninth  Judicial 
Cir.,  13  Ala.  805. 

California. —  Webster  v.  Byrnes,  34  Cal. 
273. 

Illinois. —  Kreitz  v.  Behrensmeyer,  125  111. 
141,  17  N.  E.  232,  8  Am.  St.  Rep.  349. 

Neiv  York. —  Hartt  v.  Harvey,  19  How.  Pr. 
245. 

North  Carolina.  —  Boyer  v.  Teague,  106 
N.  C.  576,  627,  11  S.  E.  665,  19  Am.  St.  ^ep. 
547. 

The  temptation  to  actual  fraud  and  cor- 
ruption on  the  part  of  the  candidates  and 
their  political  supporters  is  never  so  great 
as  when  it  is  known  precisely  how  many 
votes  it  will  take  to  change  the  result;  and 
men  who  are  willing  to  sell  their  votes  before 
election  will  quite  as  readily  sell  their  testi- 

[XIV,  B,  1] 


3Y6    [15  Cyc] 


ELECTIONS 


diately  after  the  conclusion  of  the  county  to  make  and  certify  to  the  proper 
officer  or  board  a  written  return  showing  the  number  of  votes  cast  for  each  office 
in  their  precinct,  and  the  number  received  by  each  candidate  or  proposition 
and  where  the  returns  bear  date  as  of  tlie  day  of  election  it  will  be  presumed  that 
they  were  made  out  forthwith,  without  recess  or  adjournment,  as  the  law  requires.^'^ 

2.  Of  What  Returns  Consist.  The  question  as  to  what  papers  constitute  the 
official  returns  is  purely  a  matter  of  statutory  regulation,  but  it  may  be  said  gen- 
erally that  the  returns  consist  of  the  poll-book  in  which  is  entered  the  certificate  of 
the  officers  conducting  the  election,  together  with  a  list  of  voters  and  one  or  more 
of  the  tally-sheets,  all  of  which  are  to  be  carefully  enveloped,  sealed,  and  delivered 
to  the  officer  or  board  designated  by  statute."^^  Only  such  papers  as  the  statute 
requires  may  be  regarded  as  election  returns.  If  the  officers  go  further  and  make 
statements  on  their  own  responsibility  such  statements  should  be  disregarded.^* 

3.  Nature  OF  Returns.  The  returns  of  election  inspectors  are  ministerial  and 
not  judicial  acts.*^  But  they  are  quasi-records  and  must  stand  as  evidence  estab- 
lishing the  result  of  the  vote,  until  they  are  impeached  and  overcome  by  affirma- 
tive proof  that  they  do  not  speak  the  truth/^ 

4.  Authentication.  The  return  should  always  be  authenticated  by  the  official 
certificate  and  signatures  of  the  clerk  and  inspectors  or  judges  of  election,  and 
according  to  the  weight  of  authority  it  is  essential  to  the  validity  of  the  return 
that  it  bear  the  signatures  of  a  majority  at  least  of  the  officers  who  conducted  the 
election.^'^    But  in  other  cases  it  has  been  held  that  the  absence  of  official  signa- 


mony  afterward,  especially  as  the  means  of 
detecting  perjury  and  falsehood  is  not  al- 
ways at  hand.  Young  r.  Deming,  9  Utah  204, 
33  Pac.  818. 

41.  Franklin  County  f.  State,  24  Fla.  55, 
3  So.  471,  12  Am.  St.  Rep.  183;  Belknap  f. 
Board  of  State  Canvassers,  95  Mich.  155,  54 
N.  W.  696;  State  v.  Stein,  35  Nebr.  848,  53 
N.  W.  999. 

42.  Gidding  i.  Wells,  99  Mich.  221,  58 
N.  W.  64. 

43.  People  v.  Ruyle,  91  111.  525;  State  V. 
Eastman,  46  Nebr.  675,  65  N.  W.  805;  State 
y.  McFadden,  46  Nebr.  668,  65  N.  W. 
800. 

Tally-sheets. —  In  Missouri  tally-sheets  are 
unknown  to  the  law,  and,  although  they  are 
convenient  and  perhaps  necessary  for  the 
judges  and  clerks  of  election  in  casting  up 
the  votes  polled  for  the  several  candidates, 
they  constitute  no  part  of  the  official  return. 
State  V.  Trigg,  72  Mo.  365 ;  State  v.  Stuckey, 
78  Mo.  App.  533.  And  the  same  is  true  in 
North  Dakota.  State  v.  McKenzie,  10  N.  D. 
132,  86  N.  W.  231. 

Names  of  candidates. —  It  has  been  held 
that  the  returns  of  precinct  election  officers 
stating  the  number  of  votes  received  by  the 
democratic  and  republican  candidates  re- 
spectively for  a  particular  office  are  sufficient 
without  stating  the  names  of  the  candidates, 
Tunks  V.  Vincent,  106  Ky.  829,  51  S.  W.  622, 
21  Ky.  L.  Rep.  475. 

Votes  of  parties. —  The  returns  of  election 
ought  to  show  not  only  the  votes  for  candi- 
dates, but  also  definitely  the  votes  of  par- 
ties. In  re  McKinley-Citizens  Party,  6  Pa. 
Dist.  109. 

44.  Pacheco  t.  Beck,  52  Cal.  3;  Ex  p. 
Heath,  3  Hill  (N.  Y.)  42.  On  the  trial  of  a 
mandamus  proceeding  to  compel  the  county 
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board  of  canvassers  to  reassemble  and  com- 
plete the  canvass  of  an  election,  defendants 
offered  in  evidence  a  paper  taken  from  the 
sealed  envelope  with  the  poll-book,  and  signed 
by  the  judges  of  the  election,  stating  that 
certain  persons  (naming  them),  offered  to 
vote,  they  being  men  enlisted  as  soldiers  in 
Fort  Sully,  and  entitled  to  vote,  under  the 
statutes  of  the  United  States,  at  the  nearest 
voting  precinct,  the  officers  stated  that  they 
accepted  their  votes  in  a  separate  ballot-box, 
canvassed  the  same  separately,  put  them  back 
in  the  same  box,  and  returned  the  same  in- 
closed in  the  larger  box,  under  seal  and  lock. 
It  was  held  that  such  paper  was  properly  ex- 
cluded, as  the  judges  of  election  had  no  right 
to  make  such  statements,  it  not  being  one  of 
their  prescribed  duties.    Smith  v.  Lawrence, 

2  S.  D.  185,  49  N.  W.  7. 

Superfluous  certificate. — No  other  certificate 
of  the  officers  of  election  than  that  provided 
by  statute  should  be  made  and  if  made  should 
be  disregarded.  State  v.  Stuckey,  78  Mo.  App. 
533. 

45.  Their  character  is  shown  by  the  free- 
dom with  which  they  are  scrutinized  in  pro- 
ceedings by  mandamus  or  information  in  the 
nature  of  a  quo  warranto.  State  v.  McFad- 
den, 46  Nebr.  668,  65  N.  W.  800;  Ex  p.  Heath, 

3  Hill  (N.  Y.)  42. 

46.  Powell  f.  Holman,  50  Ark.  85,  6  S.  W. 
505. 

47.  Illinois. — Lawrence  County  v.  Schmaul- 
hausen,  123  111.  321,  14  N.  E.  255;  People  v. 
Nordheim,  99  111.  553. 

Maine. —  Opinion  of  Justices,  70  Me.  560; 
Opinions  of  Justices,  68  Me.  582. 

Massachusetts. —  Luce  v.  Mayhew,  13  Gray 
83. 

Oregon. —  Simon  v.  Durham,  10  Oreg.  52. 
Texas. —  McKinney  v.  O'Connor,  26  "Tex.  5. 
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tures  will  not  of  itself  be  sufficient  to  authorize  the  rejection  of  returns,  the 
authenticity  of  which  is  established  by  other  legal  and  competent  evidence.^^  In 
the  absence  of  any  showing  or  suspicion  of  fraud  where  the  inspectors  or  judges 
of  election  discover  their  omission  before  the  canvass  is  completed  and  otfer  to 
certify  their  return  in  due  form,  it  is  the  duty  of  the  board  of  canvassers  to  per- 
mit them  to  do  so/^ 

5.  Forwarding  and  Custody.  The  manner  of  forwarding  or  transmitting  elec- 
tion returns  is  purely  a  matter  of  statutory  regulation  ;  but  these  statutes  are 
directory  merely  unless  a  non-compliance  with  them  is  expressly  declared  to  be 
fatal,  and  in  the  absence  of  fraud  or  any  suspicion  of  fraud  a  mere  irregularity  in 
forwarding  the  returns  will  not  warrant  their  rejection.^'^  Thus  where  it  is  the 
duty  of  the  election  officers  to  return  the  votes  sealed,  it  has  been  held  that  a 
return  of  them  unsealed,  in  the  absence  of  any  proof  or  suspicion  of  fraud,  is 
good.^^  A  statute  which  requires  the  inspectors  of  election  to  canvass  the  vote 
cast  and  to  make  due  return  of  the  same  to  the  county  commissioners  or  some 


United  States. —  Chrisman  r.  Anderson,  1 
Bartl.  Cas.  Cont.  El.  328. 

See  18  Cent.  Dig.  tit.  "  Elections,"  §  223 
et  seq. 

Signatures  of  a  majority  sufficient. — Tanner 
V.  Deen,  108  Ga.  95,  33  S.  E.  832. 
Name  signed  by  unauthorized  person. — 

State  r.  Conness,  106  Wis.  425,  82  N.  W.  288. 
Certificate  of  minority  of  canvassers. —  A 

certificate  of  nomination  is  invalid  which  is 
based  upon  the  action  of  a  minority  of  the 
members  of  a  party  committee  whose  duty  it 
is  to  receive  and  canvass  the  returns  of  a 
primary  election,  and  who  became  dissatis- 
fied with  the  action  of  the  majority,  with- 
drew from  the  Fieeting.  organized  at  another 
place,  and,  after  going  through  the  form  of 
canvassing  the  vote  of  the  primary  election 
and  declaring  themselves  the  body  duly  or- 
gf^iized  to  certify  nominations,  issued  the  cer- 
tificate of  nomination  in  question.  In  re 
Black,  9  Pa.  Dist.  164. 

48.  Clark  v.  McKenzie,  7  Bush  ( Ky. )  523 ; 
Smith  V.  Jackson,  Rowell  Cas.  Cont.  El.  436. 
In  Rich  V.  Board  of  State  Canvassers,  100 
Mich.  453,  59  N.  W.  181,  it  was  held  that  a 
return  rejected  by  the  state  board  showing 
only  a  want  of  due  authentication  would  be 
accepted  by  the  court  without  reconvening 
the  board.  Where  no  question  is  made  as  to 
the  right  of  electors  to  vote  or  as  to  the 
correctness  of  the  returns  made  by  the  in- 
spectors of  the  election,  it  has  been  held  that 
an  omission  through  thoughtlessness  to  cer- 
tify to  the  returns  as  required  by  law  w^ill 
not  justify  the  exclusion  of  the  votes.  Stin- 
son  v.  Sweeney,  17  Nev.  309,  30  Pac.  997. 

Supplied  by  parol  evidence. — In  re  Dunn,  19 
Pa.  Co.  Ct.  146. 

49.  Such  permission  may  be  ordered  by 
court.  Rummel  v.  Dealy,  112  Iowa  503,  84 
N.  W.  526. 

Signature  of  clerk  only.— A^^ere  election 
returns  from  one  precinct  were  signed  only  by 
the  clerk  of  the  election  representing  the 
democratic  party  which  was  in  the  minority, 
and  the  officers  representing  the  other  party 
appeared  the  following  day  and  demanded 
the  right  to  sign,  and  the  rest  of  the  demo- 
cratic officials  admitted  the  correctness  of  the 


vote  at  the  time  it  was  taken,  and  the  ballots 
confirmed  the  accuracy  of  the  count  and  gave 
no  evidence  of  having  been  tampered  with,  it 
was  held  that  the  failure  of  the  officials  to 
sign  the  return  as  required  by  statute  did  not 
invalidate  the  vote.  Bates  r.  Crumbaugh,  71 
S.  W.  75,  24  Ky.  L.  Rep.  1205.  See  also 
Collins  r.  Masden,  74  S.  W.  720,  25  Ky.  L. 
Rep.  81. 

50.  Fowler  i\  State,  68  Tex.  30,  3  S.  W. 
255. 

Carried    by    unauthorized    persons. —  The 

board  of  canvassers  cannot  reject  a  poll-book 
on  account  of  its  being  transmitted  to  the 
clerk  tlirough  one  not  an  election  officer  as 
directed  by  statute.  Willeford  v.  State,  43 
Ark.  62.  Where  the  returns,  ballots,  and 
other  election  papers  of  a  county  had  disap- 
peared, and  it  was  sought  to  prove  the  vote 
of  a  precinct  by  one  of  the  original  returns 
presented  by  an  unauthorized  person,  but 
identified,  and  its  correctness  was  sworn  to 
by  the  judges  of  the  election,  the  committee 
of  the  house  of  representatives  threw  out  the 
vote  of  the  precinct,  there  being  other  evi- 
dence indicating  fraudulent  action  on  the 
part  of  one  of  the  judges  of  election.  Spencer 
/•.  Morey,  Smith  Cas.  Cont.  El.  437. 

Returns  transmitted  to  wrong  officer. — The 
mere  fact  that  oaths  of-  inspectors  and  poll 
lists  may  have  been  transmitted  to  an  officer 
not  authorized  to  receive  them  i-s  an  irregu- 
larity which  does  not  affect  the  result  of  the 
election  or  the  legality  of  the  canvass  of  re- 
turns duly  made  of  votes  cast  at  the  election. 
Stockton  r.  Powell,  29  Fla.  1,  11  So.  688,  15 
L.  R.  A.  42. 

Box  opened  for  purpose  of  signing  return. — 
Kellogg  V.  Hickman,  12  Colo.  256,  21  Pac. 
325. 

51.  Mallary  v.  Merrill,  CI.  &  H.  Cas.  Cont. 
El.  328 ;  Piatt  v.  Goode,  Smith  Cas.  Cont.  El. 
650. 

No  appearance  of  tampering. —  The  fact 
that  a  poll  box  was  not  sealed  as  required  by 
statute  will  not  invalidate  it  if  it  has  no 
appearance  of  having  been  tampered  with, 
Patton  V.  Coates,  41  Ark.  111. 

Sealing  required. —  State  v.  Randall,  35 
Ohio  St.  64. 
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like  board  imposes  by  implication  upon  the  latter  tlie  duty  of  receiving  such 
return  when  so  made  into  their  official  custody  and  keeping.^^ 

6.  Irregularities  and  Errors.  It  may  be  laid  down  as  a  general  proposition 
that  in  the  absence  of  fraud  affecting  the  result  mere  irregularities  in  tiie  return 
will  not  necessarily  be  sufficient  ground  for  rejecting  it.^^  Thus  an  irregularity 
in  the  jurat  attached  to  the  oath  of  the  judges  and  clerks  of  the  election  will  not 
vitiate  the  return,  where  it  sufficiently  appears  that  all  the  judges  and  clerks 
actually  took  the  proper  oath.^*  The  returns  must  state  the  offices  for  which 
votes  have  been  cast  for  candidates ;  otherwise  they  are  void  for  uncertainty  and 
should  be  rejected  by  the  board  of  can vassers.^^  Where  mere  clerical  errors 
appear  upon  the  face  of  the  returns,  it  is  the  duty  of  the  board  of  canvassers 
either  to  correct  them  themselves,  or  order  the  inspectors  of  election  to  do  so.^^ 

7.  Failure  to  Make  Return.  A  failure  to  make  returns  from  one  or  more 
precincts,  no  matter  for  what  cause,  will  not  invalidate  the  election  unless  it  be 


52.  Franklin  County  v.  State,  24  Fla.  55, 
3  So.  471,  12  Am.  St.  Rep.  183. 

But  election  returns  cannot  be  canvassed  or 

counted  if  the  irregular  way  in  which  they 
have  been  transmitted  has  resulted  in  their 
being  changed  after  they  were  made  out  by 
the  officers;  and  returns  which  have  been 
tampered  with  by  reason  of  a  failure  to  se- 
cure and  properly  forward  them  should  be 
rejected.  Fowler  k  State,  68  Tex.  30,  3  S.  W. 
255. 

53.  Colorado. —  Kellogg  v.  Hickman,  12 
Colo.  256,  21  Pac.  325. 

Florida. —  State  v.  Board  of  State  Canvass- 
ers, 17  Fla.  29;  State  v.  Alachua  County,  17 
Fla.  9. 

Indiana. — Mustard  v.  Hoppess,  69  Ind.  324. 

Iowa. —  Casady  v.  Lowry,  49  Iowa  523 ; 
State  V.  Cavers,  22  Iowa  343;  Dishon  v. 
Smith,  10  Iowa  212;  State  v.  Bailey,  7  Iowa 
390. 

Kansas. —  Privett  v.  Stevens,  25  Kan.  275; 
State  V.  Sillon,  24  Kan.  13:  Gilleland  v. 
Schuyler,  9  Kan.  569. 

Kentucky. —  Clark  v.  McKenzie,  7  Bush 
523;  Clark  v.  Leathers,  5  S.  W.  576.  9  Ky. 
L.  Rep.  558. 

Louisiana. —  Webre  v.  Wilton,  29  La.  Ann. 

mo. 

Maine. —  Opinion  of  Justices,  70  Me.  560. 

Michigan. —  Atty.-Gen.  v.  Glaser,  102  Mich. 
396,  61  N.  W.  648,  64  N.  W.  828;  Rich  v. 
Board  of  State  Canvassers,  100  Mich.  453,  59 
N.  W.  181. 

Montana. —  State  v.  Choteau  County,  13 
Mont.  23,  31  Pac.  879. 

Nevada. —  Stinson  v.  Sweeney,  17  Nev.  309. 

Ohio. —  Lehman  v.  McBride,  15  Ohio  St. 
573. 

Oregon. —  Cresap  v.  Gray,  10  Oreg.  345 ; 
Day  V.  Kent,  1  Oreg.  123. 

Texas. —  Fowler  v.  State,  68  Tex.  30,  3 
S.  W.  255;  Ex  p.  Towles,  48  Tex.  413. 

See  18  Cent.  Dig.  tit.  "  Elections,"  §  229. 

Failure  to  attach  ballots  and  other  docu- 
ments required  by  statute. — Taylor  v.  Taylor, 
10  Minn.  107;  Bush  v.  McKenzie,  66  Hun 
(N.  Y.)  265,  21  N.  Y.  Suppl.  279;  In  re 
Chemung  County,  12  N.  Y.  Suppl.  174;  Peo- 
ple V.  Board  of  Sup'rs,  58  How.  Pr.  (N.  Y.) 
141 ;  Day  v.  Kent,  1  Oreg.  123. 
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Harmless  irregularities. —  In  an  election  for 

county  officers  a  failure  to  comply  with  the 
requirements  of  the  election  law  on  the  fol- 
lowing points  was  shown:  (1)  No  tally-sheets 
of  the  votes  cast  or  poll  lists  of  the  voters  by 
whom  they  were  cast  were  kept  or  returned 
by  the  presiding  officers  and  managers  of  the 
election.  (2)  The  election  returns  contained 
no  more  than  a  mere  statement  of  the  result 
of  the  voting,  and  the  ballot-box  containing 
the  tickets  voted  was  sent  to  the  county  judge 
and  clerk  through  the  United  States  mails 
instead  of  by  the  presiding  officer  or  any 
manager  of  the  election.  (3)  Non-reception 
of  the  returns  sent  him  by  the  county  judge. 

(4)  The   returns   not  made  in  triplicate. 

( 5 )  The  box  used  at  the  election  and  in  which 
the  returns  were  made  to  the  county  court 
was  not  a  proper  one.  It  was  held  that 
these  defects  would  not  vitiate  the  election, 
provided  it  was  made  to  appear  that  the  neg- 
lect or  misconduct  of  the  officers  had  not 
prevented  an  honest  and  fair  election.  Fowler 
V.  State,  68  Tex.  30,  3  S.  W.  255. 

54.  State  v.  Sillon,  24  Kan.  13. 

Jurat  to  oath  not  signed. —  Where  the  jurat 
to  the  oath  of  inspectors  of  election  is  not 
signed,  or  when  the  inspectors  have  not  been 
sworn,  but  have  acted  as  such  and  made 
proper  return,  their  acts  are  valid,  and  tneir 
return  of  election  should  be  counted.  State 
V.  Alachua  County,  17  Fla.  9. 

55.  Moore  v.  Kessler,  59  Ind.  152. 

56.  State  v.  Hill,  20  Nebr.  119,  29  N.  W. 
258;  Esker  V.  McCoy,  5  Ohio  Dec.  (Reprint) 
573,  6  Am.  L.  Rec.  694;  Com.  v.  Emminger, 
74  Pa.  St.  479. 

The  power  of  the  court  should  not  be  in- 
voked to  correct  a  mere  clerical  error  in  the 
returns,  unless  the  board  of  canvassers  re- 
fuse to  order  the  election  inspectors  to  make 
the  correction.  In  re  First  Ward,  49  N.  Y. 
Suppl.  241. 

Arithmetical  error. —  An  arithmetical  error 
in  the  count  and  declaration  of  votes  in  a 
town  meeting  may  be  corrected  by  the  mode- 
rator in  a  supplemental  public  declaration 
before  the  close  of  the  meeting,  but  not  by 
the  clerk  in  his  record  and  return,  without 
such  correctional  action  taken  by  the  mode- 
rator.   Felker  v.  Chesley,  66  N.  H.  381,  29 
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shown  that  the  votes  not  returned  would  have  changed  the  result,^^  The  faihire 
to  return  the  result  of  a  certain  poll  within  the  time  prescribed  by  law  does  not 
of  itself  authorize  the  rejection  of  the  vote  of  that  poll.^^ 

8.  Compelling  Return.  Inspectors  and  judges  of  election  are  ministerial 
officers,  and  where  they  neglect  or  refuse  to  make  a  return  or  make  an  erroneous 
or  improper  one  they  may  be  compelled  by  mandamus  to  perform  their  duty.^^ 

9.  Double  Returns.  Where  two  sets  of  returns  are  sent  in,  both  in  due  form, 
that  which  is  first  received  should  be  canvassed  \  ^  and  where  double  returns  are 
sent  in,  one  set  authenticated  by  a  minority  and  the  other  by  a  majority  of  the 
election  officers,  that  authenticated  by  the  majority  is  the  official  return  and 
should  be  canvassed.*"^ 

10.  New  or  Amended  Return.  B}^  statute  in  some  jurisdictions,  where  the 
return  is  so  informal  and  defestive  that  it  cannot  be  canvassed,  it  is  made  the 
duty  of  the  board  of  canvassers  to  send  down  for  a  new  or  amended  return ;  ®^ 
and  if  through  error  or  fraud  the  returns  do  not  correctly  state  the  member  of 
votes  cast  the  inspectors  of  election  may  be  required  by  mandamus  to  correct 
them  according  to  the  tally-sheets,  which  are  the  original  records  of  the  votes 
cast ;  and  the  county  canvassers  may  likewise  be  required  to  canvass  such  cor- 
rected returns.^^  By  statute  tlie  canvassers  may  be  required  to  allow  an  erroneous, 
defective,  or  informal  return  to  be  aided  and  corrected  by  an  attested  copy  of  the 
record  of  the  votes  made  at  the  same  time  with  the  return.*^^ 

C.  Canvass — l.  Powers  and  Duties  of  County  Canvassers  —  a.  In  General. 
County  canvassers  have  the  quasi-judicial  power  to  determine  whether  the  papers 
transmitted  to  them  are  genuine  election  returns  signed  by  the  duly  appointed 
otHcers  in  the  various  precincts  ;  but  beyond  this  their  duties  are  purely  ministe- 
rial, involving  simply  the  labor  of  counting  the  votes  returned  to  them  and  deter- 
mining the  number  of  votes  received  by  each  candidate  or  proposition.  They  are 
governed  by  the  returns  made  by  the  inspectors  of  the  several  precincts  as  to  the 


Atl.  540;  Hill  V.  Goodwin,  56  N.  H.  441; 
Opinion  of  Justices,  53  N.  H.  640;  Bell  v. 
Pike,  53  N.  H.  473. 

57.  Ex  p.  Heath,  3  Hill  (N.  Y.)  42. 

Failure  to  make  returns  from  certain  pre- 
cincts will  not  vitiate  an  election  where  it 
appears  that  the  whole  number  of  votes  cast 
in  such  missing  precincts  could  not  change 
the  result  as  shown  by  the  votes  returned 
and  canvassed.  Lafayette,  etc.,  R.  Co.  v. 
Geiger,  34  Ind.  185. 

58.  Webre  v.  Wilton,  29  La.  Ann.  610. 

59.  Enos  V.  State,  131  Ind.  560,  31  N.  E. 
357;  People  v.  Syracuse,  88  Hun  (N.  Y.)  203, 
34  N.  Y.  Suppl.  661;  Gleason  v.  Blanc,  14 
Misc.  (N.  Y.)  620,  36  N.  Y.  Suppl.  938. 

Clerical  errors. —  In  re  Stewart,  24  N.  Y. 
App.  Div.  201,  48  N.  Y.  Suppl.  957. 

Peremptory  writ  of  mandamus  to  compel 
the  inspectors  of  a  precinct  to  make  a  return 
of  the  votes  cast  at  that  precinct  should  be 
denied  upon  the  answer  of  the  inspectors  that 
they  had  forwarded  the  returns  which  had 
been  stolen  from  the  messenger  and  were  still 
unrecovered  and  that  they  had  no  means 
whereby  they  could  make  another  return. 
State  V.  Election  Inspectors,  17  Fla.  26. 

60.  Opinion  of  Justices,  70  Me.  560. 

61.  State  v.  Barber,  4  Wyo.  56,  32  Pac.  14. 

62.  Luce  r.  Dukes  County,  153  Mass.  108, 
26  N.  E.  419. 

Under  the  Michigan  statute. —  When  the 
board  of  state  canvassers  meets  to  canvass 
the  vote  of  the  state,  and  the  election  re- 


turns from  any  county  are  not  executed  ac- 
cording to  law,  it  is  the  duty  of  the  board  to 
order  from  the  county  clerk  a  correct  return 
and  not  to  reject  the  vote  of  the  county. 
Rich  v.  Board  of  State  Canvassers,  100  Mich. 
453,  59  N.  E.  181. 

Under  the  Montana  statute. — Wliere  it  was 
show^n  that  no  check  list  of  the  voters  of  a 
certain  precinct  or  surrendered  certificates  of 
registration  were  sent  to  the  county  clerk  by 
the  judges,  and  that  the  board  of  canvassers 
acted  upon  the  poll-book  alone,  it  was  held 
that  it  was  the  duty  of  the  board  to  procure 
the  check  list  and  surrendered  certificates 
before  the  returns  were  rejected.  State  v. 
Choteau  County,  13  Mont.  23,  31  Pac.  879. 

Officers  summoned  to  amend  return. —  Mc- 
Kinney  v.  Peers,  91  Va.  684,  22  S.  E. 
506. 

Statute  mandatory  —  "May"  construed  to 
mean  "  must."— State  v.  Baker,  38  Wis.  71; 
State  V.  Board  of  State  Canvassers,  36  Wis. 
498. 

63.  In  re  Stewart,  155  N.  Y.  545,  59  K  E. 
51  [affirming  24  N.  Y.  App.  Div.  201,  48  N.  Y. 
Suppl.  957]. 

64.  Opinion  of  Justices,  70  Me.  560.  Where 
the  return  of  votes  is  defective  by  reason  of 
an  informality,  for  instance  for  want  of  tlie 
signature  of  the  city  clerk,  and  a  duly  at- 
tested copy  of  the  record  is  offered  as  a  sub- 
stitute, the  canvassing  board  are  under  a 
legal  obligation  to  receive  the  substitute. 
Rounds  V.  Smart,  71  Me.  380. 
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number  of  votes  cast  and  for  whom  cast,  and  if  these  returns  be  in  due  form  they 
have  not  the  power  to  go  behind  them  and  ascertain  the  qualifications  of  voters 
or  otherwise  to  inquire  into  the  regularity  of  the  election.  They  must  simply 
add  together  the  votes  of  the  several  precincts  cast  for  each  candidate  as  the  same 
are  shown  in  the  certified  returns  and  declare  the  result,  and  the  declaration  of 
the  result  made  by  them  establishes  2.  prima  facie  case  of  election.^^'  And  if 
they  attempt  to  travel  beyond  the  limit  of  their  ministerial  duties,  and  enter  upon 
a  judicial  investigation  of  the  regularity  of  the  election,  they  may  be  compelled 
by  mandamus  to  canvass  the  returns  as  they  have  them  before  them.^®  So  also 
state  boards  of  canvassers  can  act  only  on  the  returns  made  to  them  by  the  county 
clerk,  and  it  is  their  duty  to  canvass  the  entire  vote  as  shown  by  such  returns.*'' 


65.  Alabama. —  Hudmon  v.  Slaughter,  70 
Ala.  546;  Leigh  v.  State,  69  Ala.  261. 

Arkansas. —  Willeford  v.  State,  43  Ark.  62  ; 
Patton  .Coates,  41  Ark.  Ill;  Howard  v. 
McDiarmid,  26  Ark.  100. 

Colorado. —  People  v.  Grand  County,  6  Colo. 
202. 

Delaware. —  McCoy  v.  State,  2  Marv.  543, 
36  Atl.  81. 

District  of  Columbia. —  Mead  v.  Carrol,  6 
D.  C.  338. 

Florida. —  State  v.  Alachua  County.,  1 7  Fla. 
9;  State  v.  McLin,  16  Fla.  17. 

Georgia. —  Harris  v.  Perrvman,  103  Ga.  816, 
30  S.  E.  663. 

Illinois. —  People  v.  Hilliard,  29  HI.  413; 
People  V.  Head,  25  111.  325 ;  People  v.  Kilduff, 
15  111.  492,  60  Am.  Dec.  769. 

Indiana. —  Moore  v.  Kessler,  59  Ind,  152; 
State  r.  Jones,  19  Ind.  356,  81  Am.  Dec.  403; 
Brower  v.  O'Brien,  2  Ind.  423. 

loiva. —  State  v.  Cavers,  22  Iowa  343 ; 
Dishon  v.  Smith,  10  Iowa  212. 

Kansas. —  Brown  v.  Jeffries,  42  Kan.  605, 
22  Pac.  578;  licwis  v.  Marshall  County 
Com'rs,  16  Kan.  102,  22  Am.  Rep.  275;  State 
V.  Marston,  6  Kan.  524. 

Kentucky. —  Clark  v.  McKenzie,  7  Bush 
523. 

Maine. —  Opinion  of  Justices,  38  Me.  597  ; 
Bacon  v.  York  County  Com'rs,  26  Me.  491. 

Massachusetts. — Clark  v.  Hampden  County, 
126  Mass.  282. 

Michigan. —  McQuade  v.  Furgason,  91  Mich. 
438,  51  N.  W.  1073;  Atty.-Gen.  v.  Iron 
County,  64  Mich.  607,  31  N.  W.  539;  Green 
V.  Graves,  1  Dougl.  351. 

Minnesota. —  State  v.  St.  Paul,  25  Minn. 
106;  Taylor  v.  Taylor,  10  Minn.  107;  O'Fer- 
rall  V.  Colby,  2  Minn.  180. 

Missouri. —  State  v.  Steers,  44  Mo.  223 ; 
State  V.  Rodman,  43  Mo.  256;  Mayo  v.  Free- 
land,  10  Mo.  629. 

Montana. —  State  v.  Choteau  County,  13 
Mont.  23.  31  Pac.  879;  Pigott  v.  Cascade 
County,  12  Mont.  537,  31  Pac.  536;  Chu- 
masero  v.  Potts,  2  Mont.  242. 

Nebraska. —  State  v.  McFadden,  46  Nebr. 
668,  65  N.  W.  800;  State  v.  Van  Camp,  36 
Nebr.  9,  91,  54  N.  W.  113;  State  v.  Elder,  31 
Nebr.  169,  47  N.  W.  710,  10  L.  R.  A.  796; 
State  V.  Kavanagh,  24  Nebr.  506,  39  N.  W. 
431;  Long  v.  State,  17  Nebr.  60,  22  N.  W. 
120;  State  ?;.  Peacock,  15  Nebr.  442,  19 
N.  W.  685;  State  v.  Stearns,  11  Nebr.  104, 
7  N.  W.  743;  State  v.  Hill,  10  Nebr.  58,  4 
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N.  W.  514;  Hagge  v.  State,  10  Nebr.  51,  4 
N.  W.  375. 

New  Hampshire. —  Opinion  of  Court,  58 
N.  H.  621. 

New  J  ersey. —  Williams  v.  Rahway,  33 
N.  J.  L.  Ill;  Gledhill  v.  Passaic  County, 
25  N.  J.  L.  354 :  Gledhill  f.  Governor,  25 
N.  J.  L.  331. 

New  Mexico. —  Bull  v.  Southwick,  2  N.  M. 
321. 

New  For/c— People  r.  Rice,  129  N.  Y.  461, 
29  N.  E.  358;  People  v.  State  Bd.  of  Can- 
vassers, 129  N.  Y.  360,  29  N.  E.  345,  14 
L.  R.  A.  646 ;  Hartt  v.  Harvey,  32  Barb.  55 : 
Morgan  v.  Quackenbush,  22  Barb.  72;  Kort/ 
V.  Greene  County,  12  Abb.  N.  Cas.  84;  People 
r.  Wayne  County,  12  Abb.  N.  Cas.  77,  64 
How.  Pr.  534;  Felt's  Case,  11  Abb.  Pr.  N.  S. 
203;  Ecc  p.  Heath,  3  Hill  42;  People  v. 
Van  Slyck,  4  Cow.  297. 

North  Carolina. —  Peebles  v.  Davie  County 
Com'rs,  82  N.  C.  385;  Moore  v.  Jones,  76 
N.  C.  182. 

North  Dakota. —  State  v.  McKenzie,  10 
N.  D.  132,  86  N.  W.  231. 

0^0.— State  r.  Tanzey,  49  Ohio  St.  656, 
32  N.  E.  750;  Dalton  v.  State,  43  Ohio  St. 
652,  3  N.  E.  685 ;  Phelps  v.  Schroder,  26  Ohio 
St.  549. 

Pennsylvania. —  Com.  v.  Emminger,  74  Pa. 
St.  479 ;  In  re  Orphans'  Ct.,  1  Brewst.  67,  5 
Phila.  102 ;  Com.  v.  Tree,  4  Phila.  362 ;  Law- 
rence V.  Knight,  4  Phila.  355 ;  In  re  Twenty- 
Ninth  Ward,  1  Wkly.  Notes  Cas.  114. 

South  Carolina. —  State  v.  Hayne,  8  S.  C. 
367 ;  State  v.  Charleston,  1  S.  C.  30. 

South  Dakota. —  Smith  v.  Lawrence,  2  S.  D. 
185,  49  N.  W.  7. 

Tennessee. — State  v.  Wright,  10  Heisk.  237 ; 
Marshall  v.  Kerns,  2  Swan  68. 

Utah. —  Page  v.  Utah  Commission,  1 1  Utah 
119,  39  Pac.  499. 

Virginia. —  McKinney  v.  Peers,  91  Va.  684. 
22  S.  E.  506. 

Washington. —  State  r.  Trimbell,  12  Wash. 
440,  41  Pac.  183. 

West  Virginia. —  Brazie  v.  Fayette  Countv 
Com'rs,  25  W.  Va.  213. 

Wisconsin. —  Atty.-Gen;  v.  Barstow,  4  Wis. 
567 ;  Atty.-Gen.  v.  Ely,  4  Wis.  420. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  232 
et  seq. 

66.  Clark  v.  McKenzie,  7  Bush  (Ky.)  523; 
State  V.  Choteau  County,  13  Mont.  23,  31 
Pac.  879. 

67.  State  v.  Barber,  4  Wyo.  56,  32  Pac.  U, 
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The  object  and  purpose  of  the  canvass  is  to  determine  the  result  of  the  election  as 
shown  by  the  official  returns  and  not  to  determine  judicially  who  received  the  most 
votes  in  fact.  In  case  the  official  returns  do  not  truly  recite  the  votes  as  cast  the 
remedy  provided  for, those  who  are  aggrieved  is  by  contesting  the  election.^^ 

b.  Applications  of  Rule.  Thus  canvassers  have  no  power  to  determine  whether 
or  not  the  votes  cast  at  the  election  were  legal  or  illegal,^^  or  to  inquire  into  the 
vahdity  of  the  certificates  of  nomination  of  candidates'^  ISTor  have  they  power 
to  withhold  their  certificate  of  election,  on  the  ground  that  fraud  and  bribery 
were  used  in  obtaining  votes  for  the  successful  candidate.''^  So  the  ballots  of  the 
electors  as  shown  by  the  statements  of  the  inspectors  of  election  are  the  only  evi- 
dence upon  which  the  board  of  canvassers  can  act.'^  They  have  no  authority  to 
pass  upon  the  eligibility  of  a  candidate  to  office.'^  They  have  no  authority  to 
pass  by  the  returns  made  to  them  by  the  judges  of  election  and  undertake  to  count 
the  ballots  themselves/^  So  where  a  proposition  on  some  question  is  submitted 
to  the  voters  at  a  general  election,  in  a  state  where  such  proposition  in  order  to 
be  carried  must  receive  a  majority  of  all  the  votes  cast  at  such  election  for  any 
candidate  or  question,  the  county  canvassers  have  no  authority  to  find  and  declare 
the  total  vote  polled  at  the  election,  and  a  finding  in  that  respect  made  by  them 
will  be  rejected  as  surplusage.'^  It  is  the  duty  of  the  canvassers  to  receive  and 
count  all  returns  sent  to  them  which  are  not  obviously  spurious,  however  false 
and  fraudulent  they  may  be  in  fact."^  But  where  election  returns  are  false  on 
their  face,  showing  that  the  election  officers,  in  positive  disregard  of  the  manda- 
tory election  laws  and  of  their  oaths,  received  and  counted  many  votes  in  reckless 
disregard  of  the  terms  of  the  statutes,  they  carry  no  favorable  presumption  what- 
soever, and  should  be  stricken  from  the  election  returns  altogether.'*^  And  if  a 
paper  purporting  to  be  a  return  is  obviously  a  forgery  the  canvassers  should  dis- 


68.  State  v.  McKenzie,  10  N.  D.  132,  86 
N.  W.  231. 

69.  Franklin  County  r.  State,  24  Fla.  55, 
3  So.  471,  12  Am.  St.  Rep.  183;  State  v. 
McLin,  16  Fla.  17;  State  t.  Gibbs,  13  Fla. 
55,  7  Am.  Rep.  233;  Gatling  r.  Boone,  98 
N.  C.  573,  3  S.  E.  392;  State  r.  Tanzey,  49 
Ohio  St.  656,  32  N.  E.  750. 

Ballots  shown  by  the  record  to  be  illegal. 
—  In  counting  the  votes  for  county  officers 
the  governor  and  counsel  are  not  authorized 
to  reject  ballots  shown  by  the  records  to  be 
illegal  for  having  distinguishing  marks  upon 
them.    Opinion  of  Justices,  54  Me.  602. 

Under  the  Mississippi  statute  it  is  held  to 
be  the  duty  of  the  commissioners  in  canvass- 
ing the  returns  to  cast  out  all  ballots  which 
appear  illegal  on  inspection.  Oglesbv  v.  Sig- 
man,  58  Miss.  502. 

Constitutionality  of  law. —  A  county  board 
of  canvassers  cannot  reject  any  votes  which 
may  come  to  it  duly  certified,  on  the  ground 
that  the  statute  which  authorized  such  votes 
to  be  cast  is  unconstitutional.  Matter  of 
Woods,  5  Misc.  (N.  Y.)  575.  26  N.  Y.  Suppl. 
169. 

In  South  Carolina  the  state  board  of  can- 
vassers has  the  power  to  throw  out  ballots 
which  do  not  meet  all  the  reqviirements  of  the 
statute.  Ex  p.  Riggs,  52  S.  C.  298,  29  S.  E. 
645. 

70.  Pigott  V.  Cascade  County,  12  Mont.  537, 
31  Pac.  536 ;  Chamberlain  v.  Hedger,  12  S.  D. 
135,  80  N.  W.  178. 

71.  Com.  V.  Emminger,  74  Pa.  St.  479. 

72.  They  have  no  power  to  examine  wit- 
nesses or  receive  other  evidence  to  prove  for 


whom  a  ballot  was  intended.  People  v.  Tis- 
dale,  1  Dougl.  (Mich.)  59;  Kortz  f.  Greene 
Count}^  12  Abb.  N.  Cas.  (N.  Y.)  84. 

73.  State  v.  Finley,  74  Mo.  App.  213; 
Matter  of  Atkinson,  28  Misc.  (N.  Y.)  694, 
59  N.  Y.  Suppl.  792  [affirmed  without  opin- 
ion in  45  N.  Y.  App.  Div.  628,  61  N.  Y.  Suppl. 
1131]. 

Where  a  candidate  has  been  nominated  by 
more  than  one  party  the  canvassers  should 
reckon  the  total  number  of  votes  cast  for 
him  and  not  the  number  cast  for  him  by  each 
party.  People  v.  Erie  County,  79  N.  Y.  App. 
Div.  514,  80  N.  Y.  Suppl.  25. 

74.  Holt  V.  People,  102  111.  App.  276. 

75.  State  v.  Clark,  59  Nebr.  702,  82 
N.  W.  8. 

Special  election. —  Young  v.  Hendersonville, 
129  N.  C.  422,  40  S.  E.  89;  Rigsbee  v.  Dur- 
ham, 99  N.  C.  341,  6  S.  E.  64.  See  also 
Smallwood  r.  Newbern,  90  N.  C.  36. 

76.  Missouri. —  State  v.  Steers,  44  Mo.  223. 
North    Carolina. —  McDonald    v.  Morrow, 

119  N.  C.  066,  26  N.  E.  132. 

0/uo.— Dalton  v.  State,  43  Ohio  St.  652,  3 
N.  E.  085. 

South  Dakota.—  Woods  v.  Sheldon,  9  S.  D. 
392,  69  N.  W.  602. 

Wisconsin. —  State  v.  Board  of  State  Can- 
vassers, 36  Wis.  498. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  234. 

Omission  of  list  of  voters. —  Tanner  v.  Deen, 
108  Ga.  95,  33  S.  E.  832. 

Missing  return. —  People  v.  Stewart,  132 
Cal.  283,  64  Pac.  285. 

77.  Matter  of  Barber,  10  Phila.  (Pa.)  579 
[afjfimied  in  32  Leg.  Int.  229]. 

[XIV,  C,  1,  b] 


382    [15  Cyc] 


ELECTIONS 


regard  it.'^^  But  if  it  is  doubtful  they  cannot  judge  of  its  validity  and  must 
include  it  in  the  count.^^  In  short  their  duties  are  confined  to  a  pure,  inflexible 
mathematical  calculation  and  they  have  no  authority  to  hear  evidence  upon  any 
matters  of  discretion.^^ 

2.  Papers  to  Be  Considered.  It  is  the  duty  of  the  canvassing  board  in 
making  the  abstract  of  the  vote  of  an  election  to  consider  the  entire  returns,  to 
wit,  the  certilicate  of  the  election  officers,  the  list  of  voters,  and  the  tally  list;  and 
where  there  is  a  discrepancy  or  conflict  between  the  certificate  of  the  officers  con- 
ducting the  election  and  the  tally  list  as  regards  the  number  of  votes  cast  for  a 
particular  person  or  proposition,  the  canvassers^  after  comparing  the  certificate  and 
tally  list  with  the  list  of  voters  returned,  must  decide  which  is  correct  and  make 
an  abstract  of  the  vote  accordingly.^^  It  has  been  held,  however,  that  the  can- 
vassers have  no  right  to  regard  as  election  returns  mere  loose  tally-sheets  which 
bear  no  marks  of  authentication  ;  and  where  the  tally  lists  are  not  deemed  to  be 
a  part  of  the  returns  the  canvassers  have  no  right  to  consider  them.^^ 

3.  Alteration  of  Returns.  The  canvassers  must  cast  up  and  count  the  votes 
as  returned  by  the  officers  of  election,  and  where  there  has  been  an  alteration  of 
the  returns  after  they  have  been  sent  in  it  is  the  duty  of  the  canvassers  to  dis- 
regard the  alteration  and  make  the  count  according  to  the  true  returns.^^ 

4.  Irregularities  and  Errors.  Inasmuch  as  the  duties  of  canvassing  boards 
are  merely  ministerial,  the  omissions  or  mistakes  of  such  boards  can  have  no  con- 
trolling influence  on  the  election.^^  The  fact  that  the  returns  were  canvassed  on 
the  second  day  after  election  instead  of  the  third  day  as  provided  by  statute  is 


78.  In  re  Orphans'  Ct.,  1  Brewst.  (Pa.)  67, 
5  Phila.  (Pa.)  102;  Lawrence  v.  Knight,  4 
Phila.  (Pa.)  355. 

79.  In  re  Orphans'  Ct.,  1  Brewst.  (Pa.)  67, 
5  Phila.  (Pa.)  102;  Lawrence  Knight,  4 
Phila.  (Pa.)  355. 

80.  Clark  v.  Hampden  County,  126  Mass. 
282;  Luce  v.  Mayhew,  13  Gray  (Mass.)  83; 
In  re  Strong,  20  Pick.  (Mass.)  484. 

81.  People  v.  Ruyle,  91  III.  525;  State  t'. 
Eastman,  46  Nebr.  675,  65  N.  W.  805;  State 
%.  McFadden,  46  Nebr.  668,  65  N.  W.  800. 

Not  to  rely  on  judge's  certificate  alone. — 
In  arriving  at  the  result  of  an  election  the 
canvassing  board  is  not  to  consider  the  judge's 
certificate  alone  or  any  other  constituent  of 
the  returns  as  a  controlling  force,  but  all  are 
to  be  considered.  Patton  v.  People,  63  111. 
App.  617. 

Poll-books. —  The  clerk  and  county  commis- 
sioners should  satisfy  themselves  that  the 
poll-books  returned  are  genuine,  and.  when 
the  only  irregularity  in  returning  them  is 
that  they  were  brought  to  the  clerk's  office 
in  a  sealed  envelope  with  the  ballots  cast  at 
the  election  indorsed  as  containing  all  the 
ballots  cast^  they  ought  to  receive  other  evi- 
dence than  such  indorsement  that  the  poll- 
books  are  in  the  envelope  and  should  open  it, 
take  out  the  poll-books,  and  canvass  the  re- 
turns as  shown  by  them:  Patten  v.  Florence, 
38  Kan.  501,  17  Pac.  174. 

Certificate  to  returns  not  required. —  ^^Tiere 
the  statute  does  not  require  judges  of  elec- 
tion to  attach  to  the  election  returns  a  cer- 
tificate showing  the  number  of  votes  cast  for 
the  respective  candidates,  the  board  of  can- 
vassers should  rely  upon  the  tally-sheets  re- 
turned to  them,  even  though  the  judges  cer- 
tified their  returns.  Epley  r,.  Moore,  11  Okla. 
335,  66  Pac.  337. 
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Tally-sheet  used  to   correct  poll-book. — 

State  r.  Hill,  20  Nebr.  119,  29  N.  W.  258. 

Tally-sheets  control. —  Hughes  'c.  Parker, 
63  Kan.  297,  65  Pac.  265. 

Tally-sheets  to  show  long  and  short  terms. — 
Com.  V.  Fletcher,  180  Pa.  St.  456,  36Atl.  917. 

82.  Simon  f.  Durham,  10  Oreg.  52. 

83.  State  v.  McKenzie,  10  N.  D.  132,  86 
N.  W.  231. 

84.  State  v.  Garesche,  65  Mo.  480;  State  v. 
McFadden,  46  Nebr.  668,  65  N.  W.  800 ;  State 
V.  Kavanagh,  24  Nebr.  506,  39  N.  W.  431; 
State  V.  Matley,  17  Nebr.  564,  24  N.  W.  200; 
State  V.  Dalton,  1  Ohio  Cir.  Ct.  161,  1  Ohio 
Cir.  Dee.  93. 

Where  returns  are  duly  prepared  and  signed 
by  the  proper  officers,  but  before  they  are  de- 
livered to  the  county  clerk  they  are  tampered 
with  by  unauthorized  persons  and  changed  in 
respect  to  the  votes  cast  for  some  particular 
office,  nevertheless  it  is  the  duty  of  the  can- 
vassers to  receive  the  returns  and  canvass  the 
votes  cast  for  candidates  for  all  other  offices. 
Lewis  r.  Marshall  Countv  Com'rs,  16  Kan. 
102,  22  Am.  Rep.  275. 

85.  People  v.  Van  Cleve,  1  Mich.  362,  5a 
Am.  Dec.  69.  Thus  where  the  returns  of  an 
election  are  duly  canvassed  by  the  county 
board  acting  as  a  board  of  canvassers  and  an 
abstract  of  the  vote  is  made,  the  mere  failure 
of  the  clerk  to  certify  and  sign  such  abstract 
will  not  render  the  election  invalid.  State  v. 
Pratt  County,  42  Kan.  641,  22  Pac.  722. 

Votes  given  twice. —  A  return  by  election 
inspectors  in  which  the  votes  cast  for  a  per- 
son are  given  twice  or  repeated  constitutes 
no  ground  for  refusing  to  include  such  return 
in  the  statement  or  certificate  by  the  county 
canvassers,  it  being  on  its  face  a  mere  verbal 
repetition.  State  v.  Alachua  County,  17 
Fla.  9. 
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inimaterial.^^  In  the  absence  of  injury  or  fraud  it  is  not  a  valid  objection  to  a 
canvass  that  it  was  made  in  a  place  other  than  that  provided  bylaw.^^  But  if  the 
canvassers  meet  at  an  unusual  time  and  place  with  a  fraudulent  intent,  this  will 
render  their  whole  proceeding  illegal  and  void.^^ 

5.  Recanvass  of  Returns.  AYhen  a  board  of  canvassers  has  fully  performed 
its  duty,  proclaimed  the  result  of  the  count  according  to  law,  and  adjourned  sine 
die  its  duty  must  be  considered  as  having  been  performed  once  and  for  all  time. 
The  board  is  functus  officio  and  the  persons  who  composed  it  have  no  power  or 
authority  voluntarily  to  reassemble  and  recanvass  the  returns  and  upon  the 
theory  tliat  the  existence  of  the  board  as  such  has  terminated,  it  has  been  held 
that  mandamus  will  not  lie  to  compel  the  former  members  to  reassemble  for  the 
purpose  of  recanvassing  the  returns,  although  it  be  alleged  that  they  did  not  fully 
or  accurately  perform  their  duty.^^    But  on  the  other  hand  it  has  been  repeatedly 


86.  Claybrook  f.  Rockingham  County,  114 
N.  C.  453,  19  S.  E.  593. 

87.  Puckett  V.  Springfield,  97  Tenn.  264, 
37  S.  W.  2. 

Lawful  place  in  use  for  another  purposa — 
McCraw  v.  Harralson,  4  Coldw.  (Tenn.)  34. 

Interruption  by  disorderly  crowd. — It  is  not 
a  sufficient  reason  for  invalidating  the  elec- 
tion that  some  of  the  return  judges  refused 
to  meet  on  that  day,  or  that  those  who  did 
meet  met  at  an  unusual  place,  where  it  was 
shown  that  the  duties  of  the  return  judges 
were  so  interfered  with  by  a  disorderly  crowd 
that  they  could  not  be  performed  at  the  usual 
place.    Hulsemen  v.  Rems,  41  Pa.  St.  396. 

88.  A  secret  canvass  of  votes  by  part  of 
the  county  commissioners  at  three  o'clock  in 
the  morning  by  moonlight  upon  a  town  site 
without  the  official  poll-books,  ballots,  or  tally- 
sheets,  and  without  notice  of  such  proceedings 
to  the  rest  of  the  commissioners,  is  illegal 
and  void.  State  f.  Seward  County,  36  Kan. 
236,  13  Pac.  212. 

89.  Kansas. —  Sumner  County  High  School 
V.  Sumner  County,  61  Kan.  796,  60  Pac.  1057. 

Louisiana. —  Ramsey  v.  Callaway,  15  La. 
Ann.  464. 

Massachusetts. —  See  Opinion  of  Justices, 
117  Mass.  599. 

Michipan. —  People  v.  Benzie  County,  34 
Mich.  2il. 

Minnesota. —  State  v.  Lamberton,  37  Minn. 
362,  34  N.  W.  336. 

Missouri. —  Bowen  v.  Hixon,  45  Mo.  340. 

Nebraska. —  Kane  v.  People,  4  Nebr.  509., 

New  York. —  Hadley  v.  Albany,  33  N.  Y. 
603,  88  Am.  Dec.  412;  Morgan  v.  Quacken- 
bush,  22  Barb.  72;  People  v.  Greene  County, 
12  Barb.  217. 

Ohio. —  State  v.  Donnewirth,  21  Ohio  St. 
216. 

Tennessee. —  State  v.  Gossett,  9  Lea  644. 

Virginia. —  McKinney  v.  Peers,  91  Va.  684, 
22  S.  E.  506. 

United  States. —  Chrisman  v.  Anderson,  1 
Bartl.  Cas.  Cont.  El.  328 ;  Gooding  v.  Wilson, 
Rowell  Cas.  Cont.  El.  276. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  239. 

Board  cannot  resolve  itself  into  contest 
court.   Keeler  r.  Shaw,  24  Pa.  Co.  Ct.  337. 

Complete  canvass  prevented  by  restraining 
order.—  State  v.  Kearny  County,  42  Kan.  739, 
22  Pac.  735. 


Successors  in  office. —  In  Morgan  v.  Quack- 
enbush,  22  Barb.  (N.  Y.)  72,  it  appeared  that 
the  common  council  of  the  city  of  Albany  in 
making  their  canvass  of  the  returns  from  the 
election  received  affidavits  tending  to  show 
fraudulent  practices  at  the  polls,  and  omitted 
to  canvass  the  votes  of  two  election  districts 
on  that  ground,  thus  transcending  their  au- 
thority and  assuming  to  exercise  a  judicial 
power  which  the  legislature  had  not  vested 
in  them.  Immediately  upon  the  assembling 
of  the  new  council  they  proceeded  to  recan- 
vass the  returns  and  declared  a  result  differ- 
ent from  that  declared  by  the  old  council,  but 
it  was  held  that  the  old  council  having  can- 
vassed the  returns  and  declared  the  result, 
however  illegally  they  might  have  acted,  their 
power  over  the  subject  as  canvassers  was 
spent  and  the  action  of  the  new  common  coun- 
cil in  attempting  to  recanvass  the  returns 
and  to  determine  and  declare  who  was  elected 
mayor  was  unauthorized  and  void. 

90.  Clark  v.  Buchanan,  2  Minn.  346 ;  Swain 
f.  McRae,  80  N.  C.  Ill;  State  v.  Berry,  14 
Ohio  St.  315. 

After  result  of  canvass  transmitted  to  sec- 
retary of  state. —  Under  the  Mississippi  stat- 
ute it  is  held  that  when  the  commissioners  of 
election  have  canvassed  the  returns,  declared 
the  result,  and  transmitted  to  the  secretary 
of  state  as  required  by  statute  a  statement 
of  the  vote,  their  connection  with  the  re- 
turns has  terminated  and  they  cannot  be 
compelled  to  reassemble  and  recanvass  such 
returns.    Oglesby  v.  Sigman,  58  Miss.  502. 

Board  functus  officio. —  In  People  v.  Greene 
County,  12  Barb.  (N.  Y.)  .217,  which  has 
often  been  cited,  it  was  broadly  laid  down 
that  after  a  board  of  county  canvassers  has 
met  and  organized  according  to  law,  has  pro- 
ceeded to  estimate  the  votes  of  the  county, 
to  make  the  statement  prescribed  by  statute, 
and  to  determine  who  had  been  elected  county 
officers,  and  a  copy  of  their  determination, 
etc.,  has  been  published  and  filed  and  has  be- 
come a  matter  of  record  and  the  board  has 
dissolved,  a  mandamus  will  not  lie  requiring 
them  to  reconvene  and  correct  the  estimate  of 
the  votes  of  the  county,  and  the  several  state- 
ments and  determinations  made  thereupon  by 
such  board  by  allowing,  counting,  canvassing, 
and  estimating  the  votes  of  a  particular  elec- 
tion district  which  it  is  alleged  were  improp- 
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decided  and  seems  to  be  the  better  doctrine  that  after  canvassers  have  made  one 
canvass,  declared  the  result,  and  adjourned,  tliej  may  be  compelled  by  mandamus 
to  reassemble  and  make  a  correct  canvass  of  all  th.e  returns,  where  it  appears  that 
upon  the  lirst  canvass  they  neglected  or  refused  fully  to  perform  their  duty.  It 
is  settled  by  abundant  authoHty  that  where  the  board  refused  to  canvass  any  of 
the  votes  it  may  be  compelled  so  to  do  by  mandamus,  even  though  it  has 
adjourned  sine  die^  and  there  can  be  no  difference  in  principle  between  a  refusal 
to  canvass  any  and  a  refusal  to  canvass  a  part  only  of  the  returns.^^ 

60  Destruction  of  Returns  —  Parol  Evidence.  In  case  the  official  returns  are 
destroyed  before  they  are  canvassed  secondary  evidence  of  their  contents  may  be 
received.^^ 

7.  Abolition  of  Board  Before  Canvass.  A  law  which  abolishes  a  canvassing 
board  after  an  election  authorized  by  the  constitution  has  been  held,  but  before 
the  result  of  the  election  has  been  determined,  and  provides  no  other  method  for 
determining  the  result,  is  unconstitutional.'^'^ 

8.  Mandamus  to  Compel  Canvass.  If  the  canvassers  neglect  or  refuse  to  can- 
vass the  returns  sent  to  them  mandamus  will  lie  to  compel  them  to  do  so,^*  and 
that  too  without  previous  actual  demand,  for  where  the  law  imposes  a  duty  it 


erly  omitted  by  such  board  at  its  former 
meeting,  and  commanding  them  to  make  cor- 
rected statements  of  the  votes  and  deliver 
them  to  the  county  clerk,  and  to  correct  in 
accordance  with  such  statements  the  deter- 
minations made  by  such  board  as  to  the  per- 
son or  persons  duly  elected  to  any  county 
oflfice.  But  see  New  York  cases  cited  infra, 
note  91. 

9 1 .  Delaivare. —  State  v.  McCoy,  2  Marv. 
576,  43  Atl.  270. 

Florida.—  State  i\  McLin,  16  Fla.  17. 

Illinois. —  People  v.  Nordheim,  99  111. 
553. 

loioa. —  State  v.  Hardin  County  Judge,  13 
Iowa  139;  State  v.  Bailey,  7  Iowa  390;  State 
V.  Marshall  County  Judge,  7  Iowa  186. 

Kansas. —  State  v.  Hodgeman  County,  23 
Kan.  264;  Lewis  v.  Marshall  County  Com'rs, 
16  Kan.  102,  22  Am.  Rep.  275.  In  Pvice  v. 
County  Bd.  of  Canvassers,  50  Kan.  149,  32 
Pac.  134,  the  general  right  to  such  relief  was 
clearly  recognized,  but  for  reasons  appearing 
in  that  case  it  was  denied. 

Kentucky. —  Steele  v.  Meade,  98  Ky.  614, 
33  S.  W.  944,  17  Ky.  L.  Rep.  1158. 

Michigan. —  Rich  v.  Board  of  State  Can- 
vassers, 100  Mich.  453,  59  N.  W.  181;  Roemer 
V.  Board  of  City  Canvassers,  90  Mich.  27,  51 
N.  W.  267 ;  Coll  v.  Detroit,  83  Mich.  367,  47 
N.  W.  227. 

Missouri. —  State  v.  Stuckey,  78  Mo.  App. 
533. 

Montana. —  State  v.  Choteau  County,  13 
Mont.  23,  31  Pac.  879. 

Nebraska. —  State  v.  McFadden,  46  Nebr. 
668,  65  N.  W.  800;  State  v.  Howe,  28  Nebr. 
618,  44  N.  W.  874:  State  v.  Peacock,  15 
Nebr.  442,  19  N.  W.  685;  State  v.  Stearns, 
11  Nebr.  104,  7  N.  W.  743;  State  v.  Hill,  10 
Nebr.  58,  4  N.  W.  514;  State  v.  Dinsmore, 
5  Nebr.  145. 

New  York. —  People  v.  Onondaga  County, 
129  N.  Y.  395,  29  N.  E.  327,  14  L.  R.  A.  624; 
People  V.  Buffalo,  31  N.  Y.  App.  Div.  438,  52 
N.  Y.  Suppl.  643;  People  v.  Albany  County, 
46  Hun  3  )0. 


Oregon. —  Simon  v.  Durham,  10  Oreg.  52. 

West  Virginia. — Daniel  v.  Simms,  49  W.  Va. 
554,  39  S.  E.  690;  Alderson  v.  Commissioners, 
32  W.  Va.  454,  9  S.  E.  863. 

See  18  Cent.  Dig.  tit.  "  Elections,"  §  239. 

Mandamus  against  town  board. —  Man- 
damus will  not  lie  to  compel  a  town  board  of 
inspectors  to  reassemble  and  recount  ballots 
cast  for  supervisors  at  a  town  meeting  in  the 
manner  prescribed  by  the  general  election  law, 
where  such  general  election  law  is  not  ap- 
plicable to  town  meetings  and  another  mode 
of  canvassing  the  votes  is  provided  for  under 
the  town  election  law.  In  re  Larkin,  163 
N.  Y.  201,  57  N.  E.  404  [reversing  46  N.  Y. 
App.  Div.  366,  61  N.  Y.  Suppl.  597]. 

Ambiguous  returns. —  Hughes  v.  Parker,  63 
Kan.  297,  65  Pac.  265. 

Change  in  personnel  of  board. —  Belknap  v. 
Board  of  State  Canvassers,  95  Mich.  155,  54 
N.  W.  696. 

Aliter  if  duty  fully  performed. —  After  the 

board  of  state  canvassers  has  canvassed  all 
the  returns  from  all  the  counties  of  the 
state,  has  declared  the  result,  and  has  or- 
dered certificates  as  prescribed  by  the  stat- 
ute and  then,  having  fully  completed  its 
labors,  adjourned  without  day,  it  is  functus 
officio,  and  the  courts  have  no  power  to  com- 
pel the  board  to  reassemble  and  recount  any 
returns.  Rosenthal  v.  State  Bd.  of  Can- 
vassers, 50  Kan.  129,  32  Pac.  129,  19  L.  R.  A. 
157. 

92.  State  v.  Nerland,  7  S.  C.  241. 
Extrinsic  evidence  in  aid  of  return. —  How- 
ard V.  Shields,  16  Ohio  St.  184. 

93.  State  v.  McCoy,  2  Marv.  (Del.)  576,  43 
Atl.  270. 

94.  Delaivare. —  McCoy  v.  State,  2  Marv. 
543,  36  Atl.  81. 

Florida. —  State  v.  Alachua  County,  17 
Fla.  9;  State  Gibbs,  13  Fla.  55,  7  Am. 
Rep.  233. 

Georgia. —  Tanne  v.  Deen,  108  Ga.  95,  33 
S.  E.  832. 

Kansas. —  Shellabarger  v.  Jackson  County, 
50  Kan.  138,  32  Pac.  132. 
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supplies  the  demand  in  case  of  an  omission  to  perform  such  duty.^^  And  this 
remedy  is  available  against  a  state  board  of  canvassers  as  well  as  against  county 
canvassers  but  it  is  not  available  until  the  returns  have  all  been  sent  in  and 
the  petition  for  the  writ  should  allege  that  the  returns  have  been  duly  made  out 
and  sent  in  as  required  by  law.^^  A  peremptory  writ  will  not  issue  to  compel 
officers  to  canvass  returns  which  are  obvious  forgeries,^^  although  in  a  proceeding 
to  compel  the  canvassing  of  the  returns  the  question  as  to  whether  or  not  such 
returns  have  been  fraudulently  altered  cannot  be  tried.^  So  a  peremptory  man- 
demus  will  not  be  awarded  where  the  returns  are  so  informal  and  defective  that 
no  intelligent  canvass  can  be  made  of  them.^  But  the  court  cannot  direct  can- 
vassing officers  what  result  to  ascertain  or  declare,  or  by  any  process  ascertain 
for  them  a  result  by  which  they  will  be  bound  to  make  a  return.^  In  other 
words  the  court  is  not  authorized  to  consider  questions  which  the  canvassing 
board  itself  has  no  power  to  consider  and  to  compel  action  by  the  board  based 
upon  its  decision  of  such  questions.^ 

9.  Powers  and  Duties  of  State  Canvassers  —  a.  In  General.  The  state  can- 
vassers can  act  only  upon  the  certitied  statements  of  the  county  canvassers  returned 
by  the  several  county  clerks  to  the  secretary  of  state,  and  have  no  authority  to 
procure  corrected  returns  or  to  go  behind  the  returns  thus  made,  or  to  receive 
testimony  aliunde  either  to  sustain  or  to  invalidate  them.^  So  also  the  duties  of 
the  secretary  of  state  in  promulgating  the  returns  of  the  election  are  purely  and 
exclusively  ministerial.^  When  the  board  of  county  canvassers  in  making  their 
returns  to  the  state  canvassers  include  in  their  statement  of  the  votes  cast  in  their 
county  for  any  office  any  tabulated  statement  of  the  votes  by  towns  and  wards  or 


Kentucky. —  Houston  v.  Steele,  98  Ky.  596, 
34  S.  W.  6,  17  Ky.  L.  Rep.  1149. 

Michigan. —  Hilton  v.  Grand  Rapids,  112 
Mich.  500,  70  N.  W.  1043;  Vance  v.  St.  Clair 
County,  95  Mich.  462,  54  N.  W.  1084;  Atty.- 
Oen.  V.  Iron  County,  64  Mich.  607,  31  N.  W. 
539. 

Missouri. —  State  v.  Garesche,  65  Mo.  480 ; 
State  V.  Stuckey,  78  Mo.  App.  533. 

Nebraska.— Stsite  v.  Hill,  10  Nebr.  58,  4 
N.  W.  514. 

New  Mexico. —  In  re  Sloan,  5  N,  M.  590, 
25  Pac.  930. 

New  York. —  People  v.  Schiellein,  95  N.  Y. 
124. 

Pennsylvania. —  In  re  Orphans'  Ct,,  1 
Brewst.  67,  5  Phila.  102;  Com.  v.  Tree,  4 
Phila.  362. 

Utah. —  Page  v.  Utah  Commission,  11 
Utah  119,  39  Pac.  499. 

Wisconsin. —  State  v.  Board  of  State  Can- 
vassers, 36  Wis.  498. 

Mandamus  generally  see  Mandamus. 

Action  for  damages. —  See  Chamberlain  v. 
Wood,  15  S.  D.  216,  88  N.  W.  109,  91  Am. 
St.  Rep.  674,  56  L.  R.  A.  187,  where  plaintiff 
brought  an  action  for  damages  against  the 
board  of  county  commissioners  for  refusing 
to  canvass  a  vote,  by  reason  whereof  he  was 
deprived  of  an  office  to  which  he  claimed  to 
have  been  elected.  The  case,  however,  went 
off  on  demurrer,  as  plaintiff  failed  to  show 
that  he  was  legally  elected,  and  the  point  as 
to  the  liability  of  the  canvassers  to  respond 
in  damages  in  such  case  was  not  decided. 

95.  State  v.  Stuckey,  78  Mo.  App.  533; 
Smith  r.  Lawrence,  2  S.  D.  185,  49  N.  W.  7; 
Lyman  v.  Martin,  2  Utah  136. 

96.  State  /;.  Barber,  4  Wyo.  56,  32  Pac.  14. 
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97.  McCoy  v.  State,  2  Marv.  (Del.)  543, 
36  Atl.  81. 

98.  McCoy  v.  State,  2  Marv.  (Del.)  543, 
36  Atl.  81. 

99.  State  v.  Kavanagh,  24  Nebr.  506,  39 
N.  W.  431. 

1.  People  V.  Board  of  Sup'rs,  58  How.  Pr. 
(N.  Y.)  141. 

2.  Luce  V.  Dukes  County,  153  Mass.  108, 
26  N.  E.  419. 

3.  Barnes  v.  Gottschalk,  3  Mo.  App.  222. 

4.  Matter  of  Woods,  5  Misc.  (N.  Y.)  575, 
26  N.  Y.  Suppl.  169. 

5.  State  V.  Board  of  State  Canvassers,  17 
Fla.  29;  Opinion  of  Justices,  64  Me.  596; 
In  re  Hart,  161  N.  Y.  507,  55  N.  E.  1058 
[denying  rehearing  in  159  N.  Y.  278,  54 
N.  E.  44]  ;  People  v.  Cook,  8  N.  Y.  67,  59 
Am.  Dec.  451;  State  v.  Board  of  State  Can- 
vassers, 36  Wis.  498. 

Duties  purely  ministerial. —  People  v.  State 
Bd.  of  Canvassers,  129  N.  Y.  360,  29  N.  E. 
345,  14  L.  R.  A.  646. 

6.  He  has  no  power  to  question  or  inquire 
into  the  accuracy  or  regularity  of  the  re- 
turns sent  up  to  him  from  the  several 
counties.  State  v.  State  Secretary,  44  La. 
Ann.  1065,  11  So.  711. 

When  a  board  of  supervisors  has  canvassed 
the  returns  of  a  county  and  the  record 
thereof  is  made  and  entered  in  the  minutes, 
and  has  been  authenticated  by  the  signature 
of  the  chairman  of  the  board  and  the  clerk, 
a  copy  of  such  record  is  to  be  transmitted  to 
the  secretary  of  state,  upon  which  he  must 
act  in  estimating  the  number  of  votes  cast 
in  the  county  for  each  person  voted  for  as 
a  representative  in  congress.  Pacheco  V. 
Beck,  52  Cal.  3. 
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other  election  precincts,  such  tabulated  statement  is  no  part  of  the  return  required 
by  law,  and  cannot  be  resorted  to  to  contradict  the  return  itself."^ 

b.  Mandamus  to  Compel  Estimate  of  Returns  From  County  Boards.    If  the 

secretary  of  state  refuses  to  estimate  the  votes  given  for  members  of  congress  as 
shown  in  the  records  of  the  counties  transmitted  to  him  by  the  clerks,  and  to 
issue  a  certificate  to  the  person  having  the  highest  number  of  votes,  he  will  be 
compelled  to  do  so  by  a  writ  of  mandamus  ;  Mn  a  proper  case  ^  the  supreme  court 
will  require  the  board  of  state  canvassers  to  determine  in  accordance  with  law 
which  one  of  the  candidates  for  representative  in  congress  is  entitled  to  their 
certificate.^^ 

D.  Certificate  of  Election — l.  Duty  to  Issue.  It  is  the  duty  of  the  can- 
vassers to  issue  a  certificate  of  election  to  the  person  having  the  highest  number 
of  votes  on  the  face  of  the  returns. So  where  some  question  or  proposition  is 
submitted  to  the  vote  of  the  people,  it  is  the  duty  of  the  canvassers  to  issue  a 
certificate  declaring  the  result  of  the  election.  This  certificate  or  statement 
carries  with  it  a  like  force  as  a  certificate  of  election  furnished  to  the  successful 
candidate  for  an  office,  and  it  makes  a  prima  facie  case  of  the  correctness  of 
the  matters  therein  contained.^^ 

2.  Mandamus  to  Compel  Issuance.  Inasmuch  as  the  duties  of  canvassing 
boards,  including  the  issuance  of  certificates  of  election,  are  purely  ministerial,  it 
follows  that  if  the  canvassers  neglect  or  refuse  to  perform  their  duties  mandamus 
will  lie  to  compel  them  to  issue  a  certificate  to  the  person  having  the  greatest 
number  of  votes  as  shown  by  the  returns.^^  It  has  been  thought  that  the  court 
should  go  no  further,  and  should  not  put  itself  in  the  attitude  of  deciding  in 
advance  who  has  the  greatest  number  of  votes  by  compelling  the  issuance  of  a 
certificate  of  election  to  any  particular  individual. But  in  a  number  of  cases 
where  the  result  of  the  election  as  shown  by  the  returns  does  not  seem  to  have 
been  questioned,  but  the  certificate  w^as  arbitrarily  withheld  on  account  of  alleged 


7.  State  V.  Board  of  State  Canvassers,  36 
Wis.  498;  Atty.-Gen.  v.  Barstow,  4  Wis.  567. 

8.  Paeheco  v.  Beck,  52  Cal.  3. 
Mandamus  generally  see  Mandamus. 

It  is  not  a  valid  objection  to  the  jurisdic- 
tion of  state  courts  in  such  proceedings  relat- 
ing to  the  canvass  of  election  returns  that 
the  office  affected  is  that  of  representative 
in  congress.  State  v.  Alachua  County,  17 
Fla.  9. 

9.  Where  the  state  canvassers  have  acted 
upon  the  returns  transmitted  to  them  and 
issued  a  certificate  of  election  to  the  person 
elected  to  the  house  of  representatives  as 
shown  by  the  face  of  the  returns,  the  only 
remedy  open  to  the  contestant  is  by  a  eon- 
test  before  the  house  of  representatives. 
O'Hara  v.  Powell,  80  N.  C.  103. 

10.  State  V.  Board  of  State  Canvassers,  36 
Wis.  498. 

11.  State  V.  Stein,  35  Nebr.  848,  53  N.  W. 
999. 

Duty  of  clerk  of  board  of  supervisors. — 

Atty.-Gen.  v.  Elderkin,  5  Wis.  300. 

Entry  in  minutes  of  town  meeting. —  The 
statement  of  the  result  of  the  canvass  of  the 
votes  given  at  a  town  meeting  held  for  the 
election  of  town  officers  and  entered  by  the 
clerk  of  the  meeting  in  the  minutes  of  the 
proceedings  kept  by  him  as  required  by 
statute  is  intended  by  statute  as  the  certifi- 
cate and  evidence  of  election.  Matter  of 
Baker,  11  How.  Pr.  (N.  Y.)  418. 
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12.  State  V.  Prather,  41  Mo.  App.  451, 

13.  Alabama. —  State  v.  Judge  Ninth  Ju- 
dicial Cir.,  13  Ala.  805;  State  v.  Mobile 
Cir.  Judge,  9  Ala.  338. 

Florida.— Stsite  v.  Gibbs,  13  Fla.  55,  7 
Am.  Rep.  233. 

Illinois. —  People  f.  Hilliard,  29  111.  413; 
People  V.  Rives,  27  111.  242. 

Indiana. —  Kisler  v.  Cameron,  39  Ind.  488. 

Kentucky. —  Howes  v.  Walker,  92  Ky.  258, 
17  S.  W.  576,  13  Ky.  L.  Rep.  530;  Clark  v. 
McKenzie,  7  Bush  523. 

Michigan. —  Coll  v.  Detroit,  83  Mich.  367, 
47  N.  W.  227. 

Pennsylvania. —  Com.  v.  Emminger,  74  Pa. 
St.  479. 

Utah. —  Page  v.  Utah  Commission,  1 1 
Utah  119,  39  Pac.  499. 

West  Virginia. —  Burke  v.  Monroe  County 
Sup'rs,  4  W.  Va.  371. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  241. 

Mandamus  generally  see  Mandamus. 

14.  McCrary  El.  (4th  ed.)  §  421. 

When  certificate  has  been  awarded  to  any 
candidate. —  Where  the  board  of  supervisors 
has  canvassed  the  return  of  an  election,  and 
in  the  exercise  of  their  discretion  declared 
the  result  of  the  election  adversely  to  a  party 
claiming  to  have  been  elected,  a  mandamus 
will  not  lie  upon  the  application  of  such 
party  to  compel  the  board  to  issue  to  him 
a  certificate  of  election.  Magee  v.  Calaveras 
County,  10  Cal.  376. 
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facts  which  the  canvassers  had  no  jurisdiction  to  investigate,  the  writ  has  been 
awarded  to  compel  a  certifying  officer  or  canvassing  board  to  issue  a  certiticate  of 
election  to  an  individual  by  name ;  and  in  cases  where  the  court  has  gone  this 
length,  it  is  held  to  be  no  defense  that  a  certiticate  has  already  been  issued  to 
another  person, or  tliat  the  relator  may  be  obliged  to  resort  to  quo  warranto  to 
remove  an  incumbent  from  the  office.^^ 

3.  Prima  Facie  Evidence  Only.  A  certiticate  of  election  given  by  the  proper 
officer  or  board  is  prima  facie  evidence  that  the  holder  is  entitled  to  the  office,^^ 
however  erroneous  may  be  tlie  canvass  upon  which  such  certificate  is  founded. 
But  it  is  o\\\y  prima  facie  evidence,  and  in  case  of  a  contest  or  proceedings  in  the 
nature  of  a  quo  w^arranto  tlie  relator  may  go  behind  the  certiticate  into  the  facts.^ 
So  also  a  defendant  in  a  quo  warranto  proceeding  is  not  bound  to  confine  the 
controversy  to  the  single  question  as  to  the  effect  of  the  certificate  of  the  election 
officers,  but  has  a  right  to  go  into  the  merits  of  the  case  and  show  that  he  was  the 
eligible  candidate  who  received  the  highest  number  of  votes.^^  The  right  to  an 
office  dependent  on  an  election  by  the  people  is  to  be  determined  ultimately  by 
the  number  of  legal  votes  received  at  the  election  and  not  by  the  certificate  of 
the  returning  officer;^  and  this  is  so  even  though  his  certificate  be  issued  under 
a  mandamus  from  the  court.^^  It  is  always  open  to  proof  that  the  official  can- 
vass and  certificate  were  not  correct,  and  that  the  person  so  certified  was  not  in 
fact  elected  to  the  office."^^  So  in  an  election  upon  some  proposition  submitted  to 
the  vote  of  the  people  the  certificate  of  the  result  made  by  the  canvassing  officers 
is  not  conclusive,  but  is  open  to  investigation  in  the  courts.^  But  until  in  some 
legitimate  and  conclusive  way  the  election  is  declared  void  or  the  result  thereof 
is  changed  the  certificate  is  conclusive.^^ 

4.  Not  Open  to  Collateral  Attack.  A  certificate  of  election,  whether  right- 
fully or  wrongfully  given  by  the  board  of  canvassers,  confers  upon  the  person 
holding  it  the  prima  facie  right  to  the  office  and  must  stand  until  it  is  set  aside 


15.  People  V.  Hilliard,  29  111.  413;  People 
V.  Rives,  27  111.  242;  Brower  v.  O'Brien,  2 
Ind.  423 ;  In  re  Strong,  20  Pick.  (Mass.)  484 ; 
State  V.  Trimbell,  12  Wash.  440,  41  Pae.  183. 

16.  People  f.  Hilliard,  29  111.  413;  Ellis  v, 
Bristol  County,  2  Gray  (Mass.)  370;  Smith 
V.  Lawrence,  2  S.  D.  185,  49  N.  W.  7 ;  State 
17.  Trimbell,  12  Wash.  440,  41  Pac.  183. 

17.  In  re  Strong,  20  Pick.  (Mass.)  484. 

18.  California. —  People  v.  Jones,  20  Cal. 
50. 

/ZKwois.— People  v.  Callaghan,  83  111.  128. 
Michigan. —  People  v.  Miller,  16  Mich.  56. 
Minnesota. —  Taylor  v.  Taylor,    10  Minn. 
107. 

New  Hampshire. —  Atty.-Gen.  v.  Megin,  63 
N.  H.  378. 

New  York. —  People  v.  Thacher,  7  Lans. 
274,  1  Thomps.  &  C.  158 ;  People  v.  Van  Slyck, 
4  Cow.  (N.  Y.)  297. 

Pennsylvania. —  Kerr  v.  Trego,  47  Pa.  St. 
292;  Com.  v.  Baxter,  35  Pa.  St.  263. 

Rhode  Island. —  State  v.  Smith,  17  R.  I. 
415,  22  Atl.  1020. 

West  Virginia. —  Swinburn  v.  Smith,  15 
W.  Va.  483. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  242 
et  seq. 

Presumption  that  canvass  was  duly  made. 

—  State  V.  Kersten,  118  Wis.  287,  95  N.  W. 
120. 

19.  People  V.  Miller,  16  Mich.  56;  People 
V.  Stevens,  5  Hill  (N.  Y.)  616. 


20.  Moulton  V.  Reid,  54  Ala.  320;  State  v. 
Churchill,  15  Minn.  455;  State  v.  Sutton,  3 
Mo.  App.  388. 

21.  State  r.  Shay,  101  Ind.  36;  Henderson 
r.  Albright,  12  Tex.  Civ.  App.  368.  34  S.  W. 
992. 

22.  Reid  v.  Moulton,  51  Ala.  255;  People 
V.  Jones,  20  Cal.  50;  State  v.  Shay,  101  Ind. 
36;  Reynolds  v.  State,  61  Ind.  392;  Hadley 
V.  Gutridge,  58  Ind.  302;  DobjTis  v.  Weadon, 
50  Ind.  298. 

23.  Reid  v.  Moulton,  51  Ala.  255. 

24.  California. — People  v.  Jones,  20  Cal.  50. 
Minnesota. —  Taylor  v.  Taylor.    10  Minn. 

107. 

New  York. —  People  v.  Thacher,  55  N.  Y. 
525,  14  Am.  Rep.  312;  People  v.  Cook,  8  N.  Y. 
67,  59  Am.  Dec.  451;  People  v.  McGuire,  2 
Hun  269  [affirmed  in  60  N.  Y.  640]  ;  People 
V.  Thacher,  7  Lans.  274,  1  Thomps.  &  C.  158 ; 
Hartt  V.  Harvey,  32  Barb.  55;  Morgan  v. 
Quackenbush,  22  Barb.  72;  People  v.  Vail, 
20  Wend.  12. 

Ohio. —  State  v.  Goodale,  7  Ohio  Dec.  (Re- 
print) 707,  4  Cine.  L.  Bui.  1065. 

Tennessee. —  Marshall  i\  Kerns,  2  Swan 
68. 

Virginia. —  Ex  p.  Ellyson,  20  Gratt.  10. 
Wisconsin. —  State  v.  Avery,  14  Wis.  122. 
See  18  Cent.  Dig.  tit.  "  Elections,"  §  242. 

25.  Riggs  V.  Stevens,  92  Ky.  393,  17  S.  W. 
1016,  13  Ky.  L.  Rep.  631. 

26.  Grouse  f.  State,  57  Md.  327. 
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by  a  competent  tribunal,  in  a  proceeding  in  which  its  validity  may  be  directly 
inquired  into.^^  It  is  conclusive  in  all  cases  in  which  its  validity  is  not  drawn 
directly  in  question.^^  Its  vahdity  cannot  be  questioned  in  an  application  for  a 
mandamus  to  compel  the  issuance  of  a  certificate  of  election  to  another  person.^^ 

5.  Conflicting  Certificates.  Where  canvassers  award  certificates  of  even  date 
to  opposing  candidates,  the  court  must  determine  on  the  merits  who  is  entitled  to 
the  office.^ 

6.  Dispute  as  to  Vacancy  in  Office.  Where  there  is  a  dispute  as  to  whether  a 
vacancy  exists,  the  canvassers  should  issue  their  certificate  to  the  candidate  enti- 
tled thereto  on  the  face  of  the  returns  and  leave  the  question  of  vacancy  to  be 
decided  by  a  competent  tribunal.^^ 

XV.  VOTE  NECESSARY  TO  A  CHOICE. 

A.  Plurality.  In  the  absence  of  any  statute  expressly  requiring  more,  a  plu- 
rality of  votes  is  sufficient  to  elect.^^  And  a  fortiori^  in  tlie  absence  of  any  pro- 
vision in  the  constitution  requiring  a  civil  officer  to  be  elected  by  a  majority  of 
votes,  a  state  legislature  may  lawfully  provide  that  a  plurality  of  votes  shall  be 
sufficient  to  elect  any  officer.^^  And  where  there  is  a  provision  in  a  state  consti- 
tution requiring  a  majority  to  elect,  this  cannot  control  the  action  of  the  legisla- 
ture in  this  regard,  so  far  as  the  election  of  members  of  congress  and  presidential 
electors  is  concerned.^* 

B.  Majority  Required  by  Constitution  or  Statute.  When  a  constitution 
or  a  statute  requires  that  an  officer  shall  be  chosen  or  a  question  decided  by  a 
majority  of  the  votes  of  a  county  or  other  civil  division,  this  does  not  mean  that 
a  majority  of  all  the  persons  entitled  to  vote  shall  actually  vote  in  the  affirma- 
tive, but  that  the  result  shall  be  determined  by  a  majority  of  the  votes  cast.  All 
qualified  voters  who  absent  themselves  from  an  election  duly  called  are  presumed 
to  assent  to  the  express  will  of  the  majority  of  those  voting,  unless  the  law  pro- 
viding for  the  election  otherwise  declares.    Any  other  rule  would  be  productive 


27.  Michigan. —  People  v.  Miller,  16' Mich. 
56. 

Minnesota. —  State  v.  Churchill,  15  Minn. 
455. 

Montana. —  State  v.  Kenney,  9  Mont.  223, 
23  Pac.  733. 

Oregon. —  Warner  v.  Myers,  4  Oreg.  72. 

Pennsylvania. —  Ewing  v.  Thompson,  43  Pa. 
St.  372. 

Wisconsin. —  The  person  holding  a  certi- 
ficate of  election  to  a  public  ofi&ce  will  be 
considered  as  entitled  thereto  as  against  any 
intruder  or  against  all  the  world,  except  a 
de  facto  officer  in  possession  of  the  office  un- 
der color  of  authority  until  steps  are  taken 
to  subject  the  determination  of  his  election 
by  the  canvassing  officers  to  inquiry  and  re- 
vision. State  V.  Kersten,  118  Wis.  287,  95 
N.  W.  120. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  242 
et  seq. 

28.  State  v.  Churchill,  15  Minn.  455 ;  Love 
V.  Hudson  County,  35  N.  J.  L.  269;  Hadley 
V.  Albany,  33  N.  Y.  603,  88  Am.  Dec.  412; 
People  V.  Cook,  8  N.  Y.  67,  59  Am.  Dec.  451; 
Morgan  v.  Quackenbush,  22  Barb.  (N.  Y.) 
72. 

29.  State  v.  Churchill,  15  Minn.  455.  It  is 
settled  that  neither  the  canvassing  board  nor 
the  court  in  a  mandamus  proceeding  will  go 
behind  the  returns  and  inquire  into  the  le- 
gality of  the  votes.    State  v.  Van  Camp,  36 
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Nebr.  91,  54  N.  W.  113;  State  v.  Elder,  31 
Nebr.  169,  47  N.  W.  710;  State  v.  Wilson,  24 
Nebr.  139,  38  N.  W.  31;  State  v.  Peacock, 
15  Nebr.  442,  19  N.  W.  685;  State  v.  Stearns, 
11  Nebr.  104,  7  N.  W.  743;  Hagge  v.  State, 
10  Nebr.  51,  4  N.  W.  375. 

30.  Thompson  v.  Ewing,  1  Brewst.  (Pa.) 
67. 

When  a  board  of  canvassers  has  completea 
the  count  and  awarded  a  certificate  of  elec- 
tion, it  is  functus  officio,  and  consequently  a 
certificate  of  election  awarded  to  an  opposing 
candidate  based  upon  a  voluntary  recanvass 
by  the  board  is  a  nullity.  Bowen  v.  Hixon, 
45  Mo.  340. 

31.  /n  re  Twenty-fifth  Ward,  17  Wkly. 
Notes  Cas.  (Pa.)  373;  In  re  Brightly,  14 
Wkly.  Notes  Cas.  (Pa.)  208 ;  In  re  Nineteenth 
Ward,  11  Wkly.  Notes  Cas.  (Pa.)  268. 

32.  For  where,  as  in  the  United  States, 
the  candidates  may  be  numerous,  and  the 
votes  distributed  among  many  candidates,  to 
require  a  majority  to  elect  would  frequently 
be  to  prevent  a  choice.  McCrary  El.  (4th  ed.) 
§  206;  Cooley  Const  Lim.  (7th  ed.)  p.  931; 
Lathen  v.  Campbell,  7  Kan.  App.  388,  51  Pac. 
931. 

33.  In  re  Plurality  Elections,  15  R.  I.  617, 
8  Atl.  881. 

34.  For  in  respect  to  the  election  of  these 
officers,  the  legislature  acts  under  the  direct 
authority  of  the  constitution  of  the  United 
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of  the  greatest  inconvenience  and  ought  not  to  be  adopted,^^  unless  the  legislative 
will  to  "that  elfect  is  clearly  expressed.^^  This  question  lias  frequently  been  before 
the  courts  under  constitutional  and  statutory  provisions  authorizing  counties, 
towns,  and  cities  to  contract  debts  for  special  purposes,  by  the  vote  of  a  specified' 
majority,  usually  two  thirds,  of  the  qualified  voters  of  such  counties,  towns,  and 
cities  at  special  elections  called  for  the  purpose  of  submitting  propositions  to  incur 
such  debts ;  and  it  has  generally  been  held  that  the  requisite  majority  of  the  vote 
actually  cast  is  sufficient,  irrespective  of  the  number  of  persons  entitled  to  vote  ; 
although  there  are  cases  in  which  it  has  been  held  that  an  affirmative  assent  must 
be  given  by  the  requisite  majority  of  voters  by  going  to  the  polls  and  voting.^^ 


States.  In  re  Plurality  Elections,  15  R.  I. 
617,  8  Atl.  881. 

35.  Florida.— ^tdX^  v.  Padgett,  19  Fia.  518. 
Illinois  — Feoiple   v.   Wiant,  48   111.  263; 

People  V.  Garner,  47  111.  246;  People  v.  War- 
field,  20  111.  159. 

Kansas. — In  re  Osage  County,  16  Kan.  296; 
l7i  re  Linn  County,  15  Kan.  500. 

Kentucky. —  Talbot  v.  Dent,  9  B.  Mon.  526. 

Louisiana. —  Elections  are  to  be  determined 
by  the  majority  of  the  ballots  cast,  and  are 
not  to  be  set  aside  on  account  of  the  meager- 
ness  of  the  vote  without  distinct  and  circum- 
stantial allegations  of  error,  fraud,  violence, 
or  illegality  affecting  the  result.  Augustus 
V.  Eggleston,  12  La.  Ann.  366. 

Maryland.—  Walk'er  v.  Oswald,  68  Md.  146. 
11  Atl.  711. 

Minnesota. —  Everett  v.  Smith,  22  Minn. 
53;  Bayard  v.  Klinge,  16  Minn.  249;  Taylor 
V.  Taylor,  10  Minn.  107. 

Missouri. —  Richardson  v.  McReynolds,  114 
Mo.  641,  21  S.  W.  901;  State  v.  Renick,  37 
Mo.  270. 

North  Carolina. —  Reiger  v.  Beaufort,  70 
N.  C.  319. 

North  Dakota. —  State  v.  Barnes.  3  N.  D. 
319,  55  N.  W.  883. 

Tennessee. —  Louisville,  etc.,  R.  Co.  r. 
Davidson  County  Ct.,  1  Sneed  637,  62  Am. 
Dec.  424. 

Washington. —  Yester  v.  Seattle,  1  Wash. 
308,  25  Pac.  1014. 

United  States. —  Cass  Qounty  v.  Johnston, 
95  U.  S.  360,  24  L.  ed.  416 ;  St.  Joseph  Tp.  v. 
Rogers,  16  Wall.  644,  21  L.  ed.  328. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  210 
et  seq. 

Majority  vote  for  that  office. —  The  statu- 
tory requirement  that  an  officer  shall  be 
elected  by  a  majority  of  those  present  and 
voting  means  a  majority  of  those  present  and 
voting  for  a  candidate  for  that  office,  and  not 
of  all  the  voters  who  happen  to  vote.  Mc- 
Nees  V.  McGill,  4  Ky.  L.  Rep.  632. 

36.  Braden  v.  Stumph,  16  Lea  (Tenn.) 
581;  Bouldin  v.  Lockhart,  3  Baxt.  (Tenn.) 
262. 

Assessment  of  polls. —  Vance  v.  Austell,  45 
Ark.  400;  Patterson  v.  Temple,  27  Ark.  202. 

Assessor's  books. —  The  legislature  having 
power  to  remove  a  county-seat  may  authorize 
the  qualified  voters  of  the  county  to  vote  on 
that  question,  and  may  make  the  assessor's 
books  the  test  to  determine  whether  the  ma- 
jority had  voted  in  favor  of  removal.  Hall 
r.  Marshall,  4  Ky.  L.  Rep.  502. 


The  registry  lists. —  Where  the  constitution 
prohibits  the  removal  of  a  county-seat  un-' 
less  two  thirds  of  the  qualified  voters  shall 
vote  for  such  removal,  and  a  statute  requires 
a  two-thirds  vote  of  the  legally  registered 
voters  to  warrant  the  removal,  two  thirds  of 
the  votes  cast  at  an  election  will  be  insuf- 
ficient to  authorize  the  change,  unless  they 
number  two  thirds  of  all  the  qualified  voters 
of  the  county,  btate  v.  Sutterfield,  54  Mo. 
391. 

Taxable  property  as  a  basis. —  Wilson  v. 
Florence,  39  S.  C.  397,  17  S.  E.  835,  20  L.  R.  A. 
720. 

37.  California. —  Howland  v.  San  Joaquin 
County,  109  Cal.  152,  41  Pac.  864. 

Illinois. —  People  v.  Harp,  67  111.  62 ;  Don- 
novan  v.  Green,  57  111.  63. 

loiva. —  Tavlor  v.  McFadden,  84  Iowa  262, 
50  N.  W.  1070. 

Nebraska. —  State  v.  Cornell,  53  Nebr.  556, 
74  N.  W.  59,  68  Am.  St.  Rep.  629,  39  L.  R.  A. 
513. 

Tennessee. —  Louisville,  etc.,  R.  Co.  v.  Da- 
vidson County,  1  Sneed  637,  62  Am.  Dec.  424. 

Texas. —  Werner  v.  Galveston,  72  Tex.  22,  7 
S.  W.  726,  12  S.  W.  159;  Day  v.  Austin,  (Civ. 
App.  1893)  22  S.  W.  757. 

Washington. —  Yester  v.  Seattle,  1  Wash. 
308,  25  Pac.  1014;  State  v.  Snodgrass,  1 
Wash.  305,  25  Pac.  1014;  Metcalfe  v.  Seattle, 
1  Wash.  297,  25  Pac.  1010. 

Wisconsin. —  Sanford  v.  Prentice,  28  Wis. 
358. 

United  States. —  Carroll  County  r.  Smith, 
111  U.  S.  556,  28  L.  ed.  517;  Cass  Countv  v. 
Johnston,  95  U.  S.  360,  24  L.  ed.  416;*^  St. 
Joseph  Tp.  V.  Rogers,  16  Wall.  644,  21  L.  ed. 
328;  Madison  County  v.  Priestly,  42  Fed. 
817 ;  Mobile  Sav.  Bank  v.  Oktibbeha  County, 
22  Fed.  580,  24  Fed.  110. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  210 
et  seq. 

Effect  of  illegal  votes. —  Scott  v.  Twombly, 
20  Misc.  (N.  Y.)  652,  46  N.  Y.  Suppl.  1084. 

38.  Hawkins  v.  Carroll  County,  50  Miss. 
735;  State  v.  Harris,  96  Mo.  29,  8  S.  W.  794; 
State  V.  Walker,  85  Mo.  41 ;  Ranney  v.  Bader, 
67  Mo.  476;  Webb  v.  Lafayette  County,  67 
Mo.  353. 

A  majority  of  the  qualified  voters,  and  not 

merely  of  those  voting,  is  necessary  to  enable 
a  municipal  corporation  to  loan  its  credit,  or 
contract  a  debt.  Lynchburg,  etc.,  R.  Co.  v. 
Person  County,  109  N.  C.  159,  15  S.  E.  783; 
Rigsbee  v.  Durham,  98  N.  C.  81,  3  S.  E.  749; 
Wood  V.  Oxford,  97  N.  C.  227,  2  S.  E.  653; 
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rSo  too  where  some  proposition  is  to  be  decided  by  a  majority  vote  at  a  general 
election,  it  has  been  held  that  those  who  being  present  abstain  from  voting  on  the 
question  are  considered  as  acquiescing  in  tlie  result  declared  by  a  majority  of 
those  actually  voting,  even  though  in  point  of  fact  but  a  minority  of  those  entitled 
to  vote  really  do  vote  on  the  question.^^  But  according  to  the  weight  of  authority, 
when  a  question  is  referred  to  a  vote  of  the  people,  to  be  decided  by  a  majority 
of  the  legal  voters  at  a  general  election,  the  requirement  calls  for  the  requisite 
majority  of  those  wlio  vote  on  any  ticket,  nomination,  or  question  at  that  election, 
and  not  merely  a  majority  of  those  who  vote  on  the  particular  question  presented.^ 
This,  however,  is  largely  a  matter  of  statutory  construction.  These  propositions 
are  usually  submitted  to  the  vote  of  the  people  by  special  statutes,  and  even  in 
fche  same  jurisdiction  w^e  find  cases  holding  that  a  bare  majority  of  the  votes  cast 
on  the  question  of  the  proposition  itself  is  sufficient  while  under  other  stat- 
utes differently  w^orded  w^e  find  the  same  courts  holding  that  a  majority  of  all 
the  votes  cast  at  the  election  is  necessary  to  carry  the  proposition.'^^  Ballots  which 
are  so  marked  that  they  cannot  be  counted  as  votes  should  be  excluded  from  the 
aggregate  number  and  not  considered  in  determining  whether  or  not  a  special 
question  has  been  carried  by  the  requisite  majority,^"  unless  the  statute  under 
which  the  proposition  is  submitted  to  the  vote  of  the  people  is  so  worded  as  to 
require  the  consideration  of  all  ballots  cast,  whether  valid  or  invalid,  in  deter- 
mining the  percentage  of  the  vote  necessary  to  carry  the  proposition.^ 


McDowell  7j.  Massachusetts,  etc.,  Constr.  Co., 
96  N.  C.  514,  2  S.  E.  351;  Duke  v.  Brown, 
96  N.  C.  127,  1  S.  E.  873;  Southerland  f. 
Goldsboro,  96  N.  C.  49,  1  S.  E.  760 ;  Norment 
Charlotte,  85  N.  C.  387. 

39.  Indiana. —  South  Bend  v.  Lewis,  138 
Ind.  512,  37  N.  E.  986. 

Louisiana. —  De  Soto  Parish  v.  Williams, 
49  La.  Ann.  422,  21  So.  647,  37  L.  R.  A. 
761. 

Maryland. —  Walker  v.  Oswald,  68  Md.  146, 
11  Atl.  711. 

North  Dakota. —  State  v.  Langlie,  5  N.  D. 
594,  67  N.  W.  958,  32  L.  R.  A.  723 ;  State  v. 
Barnes,  3  N.  D.  319,  55  N.  W.  883. 

Oregon. —  State  v.  Grace,  20  Oreg.  154,  25 
Pac.  382. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  211 
et  seq. 

40.  California. —  People  v.  Berkeley,  102 
Cal.  298,  36  Pac.  591,  23  L.  R.  A.  838. 

Illinois. —  Chestnutw^ood  v.  Hood,  68  111. 
132;  People  v.  Wiant,  48  111.  263;  People  v. 
Brown,  11  111.  478. 

Michigan. —  Stebbins  v.  Grand  Rapids,  108 
Mich.  693,  66  N.  W.  594. 

Minnesota. —  State  v.  Hugo,  84  Minn.  81,  86 
N.  W.  784. 

Missouri. —  State  v.  Francis,  95  Mo.  44,  8 
S.  W.  1 :  State  v.  St.  Louis,  73  Mo.  435. 

Nebraska.— Sta.te  V.  Clark,  (1900)  82  N.  W. 
8;  State  v.  Roper,  46  Nebr.  724,  61  N.  W. 
753;  State  v.  Van  Camp,  36  Nebr.  91,  54 
N.  W.  113;  State  v.  Anderson,  26  Nebr.  517, 
42  N.  W.  421;  State  v.  Babcock,  17  Nebr. 
188,  22  N.  W.  372 ;  State  v.  Lancaster  County 
Com'rs,  6  Nebr.  474. 

Ohio. —  Enyart  v.  Hanover  Tp.,  25  Ohio  St. 
618. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  211 
et  seq. 

41.  State  V.  Echols,  41  Kan,  1,  20  Pac. 
523;  Marion  County  v.  Winkley,  29  Kan.  36; 
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Rush  V.  Com.,  47  S.  W.  586,  20  Ky.  L.  Rep. 
775. 

Proposition  for  contraction  of  county  debt. 

—  Under  the  Kentucky  constitution  provid- 
ing that  no  coimty  shall  be  permitted  to  be- 
come indebted  to  an  amount  exceeding  in  any 
year  the  income  and  revenue  provided  for 
such  year  without  the  assent  of  two  thirds 
of  the  voters  thereof  voting  at  an  election  to 
be  held  for  that  purpose,  to  authorize  an  in- 
debtedness in  excess  of  the  limit  prescribed, 
the  assent  of  two  thirds  of  the  voters  voting 
on  that  question  is  sufficient,  it  not  being 
necessary  to  have  the  assent  of  two  thirds  of 
the  voters  voting  at  the  same  time  for  public 
officers.  Montgomery  County  Fiscal  Ct.  v, 
Trimble,  47  S.  W.  773,  20  Ky.  L.  Rep.  827, 
42  L.  R.  A.  738  {overruling  McGoodwin  v. 
Franklin,  38  S.  W.  481,  18  Ky.  L.  Rep.  752; 
Owensboro  f.  Baker,  37  S.  W.  1129,  18  Ky. 
L.  Rep.  324,  and  overruling  in  part  Befknap 
V.  Louisville,  99  Ky.  474,  36  S.  W.  1118,  18 
Ky.  L.  Rep.  313,  59  Am.  St.  Rep.  478,  34 
L.  R.  A.  256]. 

Proposition  for  county  division. —  Where 
several  competing  propositions  for  county  di- 
vision are  submitted  at  the  same  election,  the 
electors  are  authorized  to  vote  upon  one  only, 
which  must  be  carried  by  an  affirmative  vote 
of  a  majority  on  that  issue  and  by  a  plurality 
over  its  competitors.  State  v.  Falk,  89  Minn. 
269,  94  N.  W.  879  [folloiving  State  v.  Red 
Lake  County,  67  Minn.  352,  69  N.  W.  1083]. 

42.  In  re  Davis,  62  Kan.  231,  61  Pac.  809; 
Bullock  V.  O'Mahoney,  37  S.  W.  1129,  18  Ky. 
L.  Rep.  286;  Hogg  v.  Baker,  31  S.  W.  726,  17 
Ky.  L.  Rep.  577. 

Legislative  intent  to  control. —  Sumner 
County  High  School  v.  Sumner  County,  61 
Kan.  796,  60  Pac.  1057. 

43.  Hopkins  v.  Duluth,  81  Minn.  189,  83 
N.  W.  536. 

44.  In  determining  the  result  of  a  county- 
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C.  Doctrine  of  Next  Highest  Vote  —  l .  Ineligibility  of  Candidate  Chosen. 

According  to  the  English  rule,  if  a  candidate  who  received  the  highest  number  of 
votes  is  ineligible  and  the  electors  had  sufficient  notice  of  liis  ineligibility  at  the 
time  of  voting  for  him,  their  votes  are  thrown  away,  and  the  candidate  having 
the  next  highest  number  of  votes,  if  he  is  eligible,  must  be  declared  elected  ;  and 
in  one  American  jurisdiction  the  English  rule  has  been  adopted.^^  But  it  is  a 
fundamental  idea  in  American  politics  that  the  majority  shall  rule,  and  that  no 
person  can  be  elected  to  office  unless  he  shall  receive  a  majority  or  at  least  a  plu- 
rality of  all  the  votes.  It  has  accordingly  been  settled  by  the  house  of  repre- 
sentatives of  the  United  States  that  the  ineligibility  of  the  candidate  receiving 
the  highest  number  of  votes  gives  no  title  to  the  candidate  receiving  the  next 
highest  number,^^  even  though  the  election  was  held  in  a  state  where  the  contrary 
rule  obtains.^^  The  same  rule  has  been  adopted  by  the  United  States  senate '^^ 
and  has  the  support  of  the  great  weight  of  judicial  authority  in  the  United 
States.^^  It  may  be  well  to  add  in  this  connection  that  it  is  not  within  the  power 
of  a  state  to  add  to  the  qualifications  prescribed  for  representatives  in  congress 
and  senators  of  the  United  States  by  the  constitution  of  the  United  States,  so  as 
to  render  ineligible  candidates  who  would  otherwise  be  eligible  under  the  federal 
constitution.^^ 


seat  election,  all  the  ballots  cast,  unintel- 
ligible as  well  as  intelligible,  must  be  con- 
sidered in  ascertaining  the  required  per- 
centage of  votes.  Smith  v.  Renville  County, 
64  Minn.  16,  65  N.  W.  956.  But  under  the 
provisions  of  the  Nebraska  act  for  the  re- 
location of  county-seats,  there  being  no  re- 
quirement that  abortive  ballots  shall  be  cer- 
tified to  the  county  canvassing  board,  such 
ballots  cannot  be  counted  for  the  purpose  of 
making  up  the  grand  total,  of  which  a  place 
other  than  the  existing  county-seat  must  re- 
ceive three  fifths  to  be  entitled  to  the  reloca- 
tion of  the  county-seat,  merely  because  in  the 
certified  return  of  the  county  election  board 
such  ballots  are  referred  to  as  "  ballots  not 
reported  or  accounted  for,"  or  as  "  rejected," 
or  "  blank  "  ballots.  State  r.  Roper,  47  Nebr. 
417,  66  N.  W.  539. 

45.  Rex  f.  Monday,  1  Cowp.  530;  Rex  v. 
Parry,  14  East  549 ;  Rex  v.  Hawkins,  10  East 
211.  In  Reg.  f.  Coaks,  2  C.  L.  R.  947,  3 
E.  &  B.  249,  254,  18  Jur.  378,  23  L.  J.  Q.  B. 
133,  77  E.  C.  L.  249,  28  Eng.  L.  &  Eq.  304, 
Lord  Campbell,  C.  J.,  said :  "  Now  it  is  the 
law,  both  the  common  law  and  parliamentary 
law,  and  it  seems  to  me  also  common  sense, 
that,  if  an  elector  Avill  vote  for  a  man  who 
he  knows  is  ineligible,  it  is  as  if  he  did  not 
vote  at  all,  or  voted  for  a  non-existent  per- 
son; as  it  has  been  said,  as  if  he  gave  his 
vote  for  The  Man  in  the  Moon." 

46.  Copeland  v.  State,  126  Ind.  51,  25  N.  E. 
866;  Vogel  r.  State,  107  Ind.  374,  8  N.  E. 
164;  State  v.  Johnson,  100  Ind.  489;  Price 
V.  Baker,  41  Ind.  572,  12  Am.  Rep.  346;  Car- 
son r.  McPhetridge,  15  Ind.  327;  Gulick  v. 
New,  14  Ind.  93,  77  Am.  Dec.  49. 

47.  Smith  v.  Brown,  2  Bartl.  Cas.  Cont. 
El.  395,  400;  Cannon  f.  Campbell,  2  Ellsw. 
Cas.  Cont.  El.  604,  613;  Maxwell  V.  Cannon, 
Smith  Cas.  Cont.  El.  182,  190. 

48.  Lowry  %.  White,  Mobl.  Cas.  Cont.  El. 
623,  638. 

49.  Abbott's  Case  \_ciied  in  McCrary  El. 
(4th  ed.)  §  331]. 


50.  Arkansas. —  Swepston  r.  Barton,  39 
Ark.  549. 

California. —  Crawford  v.  Dunbar,  52  Cal. 
36;  Saunders  v.  Haynes,  13  Cal.  145. 

Georgia. —  State  v.  Swearingen,  12  Ga.  23. 

Kentucky. —  Stevens  v.  Wyatt,  16  B.  Mon. 
542. 

Louisiana. —  Fish  v.  Collens,  21  La.  Ann. 
289;  State  v.  Gastinel,  18  La.  Ann.  517,  20 
La.  Ann.  114. 

Michigan. —  People  v.  Molitor,  23  Mich.  341. 

Minnesota. —  Barnum  v.  Gilman,  27  Minn. 
466,  8  N.  W.  375,  38  Am.  Rep.  304. 

Mississippi. —  Sublett  f.  Bedwell,  47  Miss. 
266,  12  Am.  Rep.  338. 

Missouri. —  State  r.  Vail,  53  Mo.  97;  State 
r.  Boal,  46  Mo.  528. 

Nebraska. — Gardner  v.  Burke,  61  Nebr.  534, 
84  N.  W.  541 ;  State  v.  Boyd,  31  Nebr.  682,  48 
N.  W.  739,  51  N.  W.  602  [reversed  on  other 
grounds  in  143  U.  S.  135,  12  S.  Ct.  375,  36 
L.  ed.  103]. 

New  Jersey. —  State  v.  Anderson,  1  N.  J.  L. 
366;  Chandler  v.  Wartman,  6  N.  J.  L.  J. 
301. 

Neio  Yorfc.— People  t\  Clute,  50  N.  Y.  451, 
10  Am.  Rep.  508;  People  v.  Thornton,  60 
How.  Pr.  457. 

Pennsylvania. —  Com.  v.  Clulev,  56  Pa.  St. 
270,  94  Am.  Dec.  75. 

Rhode  Island. —  In  re  Corliss,  11  R.  I.  638, 
23  Am.  Rep.  538. 

South  Dakota. — Batterton  v.  Fuller,  6  S.  D. 
257,  60  N,  W.  1071. 

Vermont.— State  v.  McGeary,  69  Vt.  461, 
38  Atl.  165,  44  L.  R.  A.  446. 

West  Virginia. —  Dryden  v.  Swinburne,  20 
W.  Va.  89. 

Wisconsin. —  State  r.  Smith,  14  Wis.  497 ; 
State  V.  Giles,  2  Pinn.  166,  1  Chandl.  112, 
52  Am.  Dec.  149. 

See  18  Cent.  Dig.  tit.  "  Elections,"  §  207. 

51.  Turney  f.  Marshall,  1  Bartl.  Cas.  Cont. 
El.  167.  To  the  same  eflfect  is  Wood  v.  Peters, 
Mobl.  Cas.  Cont.  El.  79.  The  United  States 
senate  adopted  the  same  rule  in  the  case  of 
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2.  Death  of  Successful  Candidate  on  Election  Day.  Upon  a  like  principle  if 
the  candidate  who  receives  a  majority  or  plurality  of  the  votes  cast  for  an  office 
dies  on  election  day,  the  candidate  receiving  the  next  highest  vote  for  the  same 
office  is  not  elected  thereto  and  acquires  no  right  to  be  inducted  into  office.^^ 

D.  Tie  Votes.  In  case  of  a  tie  vote,  v^here  no  one  is  authorized  to  give  a 
casting  vote,  there  is  no  election.^^  In  one  state  it  appears  to  be  the  rule  that  the 
legislature  has  no  authority  to  provide  for  the  decision  of  a  tie  vote  in  the  absence 
of  an  express  constitutional  grant  of  power,^^  But  the  fallacy  in  this  is  that  a 
state  constitution  is  not  a  grant,  but  a  limitation  of  the  power  of  the  legislature ; 
and  in  the  absence  of  any  constitutional  inhibition  the  better  opinion  is  that  it  is 
competent  for  the  legislature  in  elections  of  state  and  county  officers  to  provide 
for  the  decision  of  tie  votes  by  the  casting  of  lots  or  some  like  means  in  order  to 
determine  to  v^hich  of  the  opposing  candidates  the  certificate  of  election  shall  be 
given,^^  although  the  election  officers  have  no  power  to  decide  a  tie  vote  by  lot  or 
otherwise,  in  the  absence  of  statutory  authority .^^ 

XVI.  DUTY  TO  ACCEPT  OFFICE. 
A.  Indictment  at  Common  Law  For  Refusal  to  Accept.  It  is  a  doc- 
trine of  the  common  law  that  every  citizen  in  peace  as  well  as  in  war  owes  his 
services  to  the  state  when  they  are  required  ;  and  persons  are  liable  to  indictment 
if  they  refuse  to  take  the  oath  and  qualify  themselves  as  public  officers  after 
having  been  regularly  elected  or  duly  appointed      but  the  indictment  may  be 


the  election  of  Mr.  Trumbull  to  be  a  member 
of  that  body.  In  re  Trumbull,  1  Bartl.  Cas. 
Cont.  EL  618. 

52.  Howes  v.  Perry,  92  Ky.  260,  17  S.  W. 
575,  13  Ky.  L.  Rep.  483;  State  f.  Walsh,  7 
Mo.  App.  142;  State  v.  Spiedel,  62  Ohio  St. 
156,  56  N.  E.  871. 

53.  State  v.  Adams,  2  Stew.  (Ala.)  231; 
State  V.  Geiger,  65  Mo.  306;  People  X).  Van 
Home,  18  Wend.  (N.  Y.)  515;  State  v. 
Adams,  58  Vt.  694,  4  Atl.  228. 

Contest  of  the  tie. —  Wliere  in  an  election  a 
tie  vote  is  returned,  either  party  may  con- 
test the  election;  but  in  such  an  event  the 
proceedings  must  be  against  and  the  notice 
given  to  the  other  party  and  not  to  the  in- 
cumbent holding  over,  who,  although  indi- 
rectly interested^  is  in  no  Avay  a  party  to  the 
contest.    Erdman  t;.  Barrett,  89  Pa.  St.  320. 

Successful  contestant  not  concluded  by  sub- 
sequent election. —  State  v.  Herndon,  23  Fla. 
287,  2  So.  4. 

54.  State  v.  Kramer,  150  Mo.  89,  51  S.  W. 
716,  47  L.  R.  A.  551  [overruling  Lewis  v. 
State,  12  Mo.  128]. 

55.  Illinois. —  Webster  v.  Gilmore,  91  HI. 
324;  Allen  v.  Patterson,  85  HI.  App.  256; 
Patterson  v.  People,  65  111.  App.  651. 

Indiana. —  Kimerer  v.  State,  129  Ind.  589, 
29  N.  E.  178;  Wills  v.  State,  128  Ind.  359, 
27  N.  E.  423;  Johnston  v.  State,  128  Ind.  16, 
27  N.  E.  422,  25  Am.  St.  Rep.  412,  12  L.  R.  A. 
235. 

Michigan. —  People  v.  Sutherland,  41  Mich. 
177,  1  N.  W.  927. 

North  Dakota. —  Howser  v.  Pepper,  8  N.  D. 
484,  79  N.  W.  1018. 

Oregon. —  Dunham  v.  Hyde,  30  Oreg.  385, 
48  Pac.  422 ;  State  v.  McKinnon,  8  Oreg.  493. 

Pennsylvania. —  In  re  Clarion  Borough,  189 
Pa.  St.  79,  41  Atl.  995;  In  re  Watson,  3  Pa. 
Co.  Ct.  486. 
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What  certificate  should  show. —  Where  one 

claims  office  by  virtue  of  a  tie  vote,  and  a  de- 
termination by  lot  in  his  favor,  his  certificate 
of  election  should  show  specifically  the  man- 
ner in  which  such  lot  was  determined;  and 
where  the  other  candidate  was  not  present 
the  certificate  should  show  that  the  county 
clerk  drew  for  hinij  that  such  clerk  was  an 
actor  equally  with  the  relator,  and  that  such 
lot  was  conducted  and  determined  so  as  to 
preclude  the  possibility  of  forethought  or  de- 
sign on  the  part  of  any  of  the  actors  or  offi- 
cers. State  V.  Wilkinson,  23  Nebr.  710,  37 
N.  W.  617. 

Decision  by  township  committee. —  Under 
the  New  Jersey  statute  where  there  are  two 
or  more  candidates  for  office  having  an  equal 
number  of  votes  at  an  annual  township  meet- 
ing, the  township  committee  at  their  next 
meeting  thereafter  shall  elect  between  them 
or  call  a  special  town  meeting  for  that  pur- 
pose, but  having  failed  to  elect  and  having 
ordered  a  special  election  and  caused  notice 
to  be  posted,  the  committee  cannot  at  a  sub- 
sequent meeting  rescind  that  action.  It  is 
held  that  this  statute  is  not  an  unconstitu- 
tional limitation  of  the  right  of  voting  for 
any  candidate,  but  merely  a  method  of  deter- 
mining the  result  of  the  former  election. 
Brown  v.  Bqden,  51  N.  J.  L.  114,  16  Atl.  58. 

Representatives  in  congress. —  A  state  has 
no  constitutional  power  to  provide  that  in 
case  of  a  tie  between  two  candidates  for  rep- 
resentative in  congress,  the  question  as  to 
which  of  the  two  shall  be  representative  shall 
be  determined  by  lot;  inasmuch  as  these  offi- 
cers are  to  be  elected  by  the  people,  and  if 
they  fail  to  make  a  choice  no  other  authority 
can  do  so  for  them.  Reed  v.  Cosden,  CI.  &  H. 
Cas.  Cont.  El.  353. 

56.  Hammock  v.  Barnes,  4  Bush  (Ky.)  390. 

57.  State  v.  Ferguson,  31  N.  J.  L.  107; 
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quashed  if  it  does  not  show  in  what  manner  defendant  was  elected,  in  order  that 
it  may  appear  that  the  election  was  such  as  oblis^ed  him  to  accept  the  office.^^ 

B.  Statutory  Compulsion  to  Accept  Office.  There  is  no  doubt  but  that 
it  is  competent  for  a  legislature  to  require  any  person  elected  or  appointed  to 
office,  in  any  manner  prescribed  by  law,  to  serve  therein,  under  pain  of  indictment 
or  any  pecuniary  penalty .^^ 

C.  Defenses.  There  is  nothing  to  prevent  a  defendant  from  showing  that  he 
was  not  duly  elected  or  appointed,^*^  that  he  is  legally  disqualified  to  hold  the 
office,^^  or  that  he  holds  or  has  been  elected  to  an  incompatible  office.^"^ 

D.  Mandamus  to  Compel  Acceptance.  Mandamus  will  lie  to  compel  one 
who  has  been  duly  elected  to  a  municipal  office  to  accept  and  serve  in  the  same.^ 

XVII.  Contests. 

A.  Jurisdiction  and  Nature  of  Remedy  —  l.  Quo  Warranto  —  Only  Remedy 
AT  Common  Law.  In  the  absence  of  any  statutory  proceeding  the  only  remedy  in 
the  nature  of  a  contest  known  to  the  common  law  is  quo  warranto  or  in  modern 
times  an  information  in  the  nature  of  quo  warranto  whereby  upon  proper  applica- 


Prigg's  Case,  Aleyn  78;  Rex  r.  Routledge,  1 
Dougl.  (3d  ed.)  531;  Rex  v.  Harpur,  5  Mod. 
96;  Rex  v.  Vaws,  1  Mod.  24;  Fletcher  i\ 
Ingram,  1  Salk.  175;  Rex  v.  Larwood,  1  Salk. 
167;  Rex  t:.  Holbeche,  4  T.  R.  778;  2  Hawkins 
P.  C.  c.  25,  §  59.  In  London  v.  Vanacker,  1 
Ld.  Raym.  490,  it  appears  that  the  city 
enacted  a  by-law  that  any  freeman  of  the  city 
who  should  be  elected  sheriff  and  who  failed 
or  refused  to  give  his  services  as  such  should 
forfeit  four  hundred  pounds,  unless  he  had 
a  reasonable  excuse.  Defendant,  who  was 
elected,  refused  to  serve,  and  was  imprisoned 
for  the  penalty,  and  the  by-law  was  held 
valid.  The  same  point  was  adjudged  in  Rex 
V.  Larwood,  1  Salk.  167,  168,  and  the  reason 
assigned  was  "  that  the  king  hath  an  interest 
in  every  subject,  and  a  right  to  his  service, 
and  no  man  can  be  exempt  from  the  office  of 
sheriff,  but  by  act  of  parliament  or  letters 
patent."  See"  also  Rex  v.  Bower,  1  B.  &  C. 
585,  2  D.  <&  R.  842,  1  L.  J.  K.  B.  0.  S.  110, 
8  E.  C.  L.  247. 

58.  Prigg's  Case,  Aleyn  78 ;  Rex  v.  Harpur, 
5  Mod.  96;  Rex  f.  Vaws,  1  Mod.  24;  2  Hawk- 
ins P.  C.  c.  25,  §  59. 

59.  Conner  f.  New  York,  2  Sandf.  (N.  Y.) 
355;  Haywood  r.  Wheeler,  11  Johns.  (N.  Y.) 
432;  London  t.  Headen,  76  N.  C.  72;  State 
V.  McEntyre,  25  N.  C.  171;  Reg.  v.  Hunger- 
ford,  11  Mod.  142;  Anonymous,  11  Mod.  132. 
In  London  v.  Headen,  supra,  it  is  held  that 
an  act  prescribing  a  penalty  of  tw^enty-five 
dollars  against  any  person  who  is  duly 
elected  or  appointed  to\vn  constable  and  who 
refuses  to  qualify  was  not  in  conflict  with 
the  constitution.  In  State  v.  McEntyre,  supra, 
it  was  held  that  under  Act  of  Assembly 
(1^40),  c.  57,  to  incorporate  the  town  of 
Rutherfordton,  persons  elected  town  magis- 
trates and  commissioners  were  not  indictable 
for  refusing  to  accept  such  offices,  even  if 
duly  elected,  inasmuch  as  the  act  contained 
no  such  provision. 

60.  State  v.  McEntyre,  25  N.  C.  171. 

61.  London  v.  Headen,  76  N.  C.  72. 

62.  London  v.  Headen,  76  N.  C.  72.  When 
a  citizen  is  elected  to  the  office  of  constable, 


but  refuses  to  serve,  and  an  action  is  brought 
against  him  for  the  statutory  penalty  pro- 
vided for  such  refusal,  and  his  answer  sets 
up  that  at  the  same  election  he  was  elected 
to  the  office  of  supervisor,  and  that  he  ac- 
cepted the  latter  office,  and  qualified  and  en- 
tered upon  the  discharge  of  its  duties,  such 
answer  on  demurrer  discloses  a  sufficient  de- 
fense to  the  action ;  a  citizen  will  not  in  such 
case  be  compelled  to  accept  both  offices.  Hart- 
ford Tp.  v.  Bennett,  10  Ohio  St.  441. 

63.  In  People  v.  Williams,  145  111.  573,  33 
X.  E.  849,  36  Am.  St.  Rep.  514,  24  L.  R.  A. 
492,  the  court  awarded  a  peremptory  man-, 
damns  to  compel  defendant  to  accept  and  exe- 
cute the  office  of  town  clerk.  About  the  be- 
ginning of  the  eighteenth  century  the  English 
courts  adopted  mandamus  as  an  appropriate 
remedy  in  such  cases,  as  it  would  seem,  and 
the  practice  has  since  been  followed.  The 
case  of  Reg.  v.  Hungerford,  11  Mod.  142,  de- 
cided in  1708,  was  an  information  in  the 
nature  of  quo  warranto  against  a  common 
councilman  of  Bristol  for  refusing  to  take 
upon  himself  the  office.  The  remedy  was  de- 
nied, but  it  was  said  that  "  if  they  had  ap- 
plied to  the  Court  for  a  mandamus,  they 
should  have  had  it."  Rex  v.  Bower,  1  B.  &  C. 
585,  2  D.  &  R.  842,  1  L.  J.  K.  B.  0.  S.  110, 
8  E.  C.  L.  247,  was  mandamus  to  compel  de- 
fendant to  take  the  oath,  and  to  take  upon 
himself  and  execute  the  office  of  common 
councilman  of  the  borough  and  town  of  Lan- 
caster. The  court  said :  "  It  is  an  offence 
at  common  law  to  refuse  to  serve  an  office 
when  duly  elected,"  and  refused  to  hold  that 
the  payment  of  a  fine,  imposed  by  a  by-law 
of  the  corporation,  discharged  the  obligation 
to  accept  and  serve  in  the  office;  and  a  per- 
emptory writ  was  awarded.  See  also  Vint- 
ners' Co.  V.  Passey,  1  Burr.  235,  1  Ld.  Ken. 
500;  Rex  f.  Bedford  Corp.,  1  East  79;  Lon- 
don Barber  Surgeons  v.  Pelson,  2  Lev.  252; 
Rex  V.  Levland,  3  M.  &  S.  184;  Rex  v.  Gros- 
venor,  2  Str.  1193,  1  Wils.  C.  P.  18;  Clark 
V.  Sarum,  1  Str.  1082;  Rex  v.  Whitwell,  5 
T.  R.  85. 

Mandamus  generally  see  Mandamus. 
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tion  made  the  court  will  inquire  into  the  authority  by  which  any  person  assumes 
to  exercise  the  functions  of  a  public  office,  and  will  oust  him  in  case  no  authority 
be  shown.^^  Elections  belong  to  the  political  branch  of  the  government  and  are 
beyond  the  control  of  the  judicial  power.^^  The  determination  of  election  con- 
tests is  a  judicial  function  only  so  far  as  authorized  by  statute.^^  A  proceeding 
by  quo  warranto  is  not  strictly  speaking  an  election  contest  between  two  persons 
claiming  the  same  office  ;  such  proceeding  determines  only  that  the  person  holding 
the  office  is  or  is  not  a  usurper ;  it  does  not  adjudge  the  right  to  hold  an  office  to 
be  in  any  one  else.^*  Although  by  statute  in  some  jurisdictions  where  the  pro- 
ceeding may  be  brought  upon  the  relation  of  the  contesting  candidate,^  if  the 
relator  succeed,  the  proper  judgment  is  that  defendant  be  ousted  and  the  relator 
placed  in  possession  of  the  office.^^  There  can  be  no  remedy  by  quo  warranto  in 
contesting  an  election  on  a  proposition,  for  that  remedy  is  employed  only  to  test 
the  right  to  an  office  or  franchise.™  Consequently  if  the  statute  makes  no  pro- 
vision for  contesting  such  election,''^  the  issues  may  be  determined  upon  man- 
damus to  compel  the  proper  officers  to  execute  the  supposed  will  of  the  votersJ^ 
The  granting  or  withholding  of  leave  to  tile  an  information  in  the  nature  of  a  quo 
warranto  at  the  instance  of  a  private  relator  rests  in  the  sound  discretion  of  the 
court.*^^ 

2.  Statutory  Modes  of  Contest  —  a.  Held  Exclusive.  It  has  been  held  that 
where  a  specitic  mode  of  contesting  elections  has  been  provided  by  statute  that 


64.  California. —  People  v.  Holden,  28  Cal. 
123. 

/ZZmois.— Snowball  v.  People,  147  111.  260,  35 
N.  E.  538 ;  Linegar  v.  Rittenhouse,  94  111.  208. 

Indiana. —  State  v.  Shay,  101  Ind.  36. 

Massachusetts. —  Com.  v.  Swasey,  133  Mass. 
538. 

New  Jersey. —  State  v.  Passaic  County.  25 
N.  J.  L.  354. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  245 
et  seq. 

Quo  warranto  generally  see  Quo  Wab- 

EANTO. 

65.  Georgia. —  Caldwell  v.  Barrett,  73  Ga. 
604. 

Illinois.— Dickey  v.  Eeed,  78  111.  261. 

Kentucky. —  Clarke  v.  Rogers,  81  Ky.  43. 

Louisiana. —  State  v.  Judge  Second  Judicial 
Dist.  Ct.,  13  La.  Ann.  89. 

J^exas. —  Williamson  v.  Lane^  52  Tex.  335, 

See  18  Cent.  Dig.  tit.  "Elections,"  §  245 
et  seq. 

66.  Taxpayers  v.  O'Kelly,  49  La.  Ann.  1039, 
22  So.  311. 

In  the  absence  of  special  statutory  au- 
thorization the  courts  are  "without  jurisdic- 
tion ratione  materice  to  entertain  cases  of 
contested  elections  strictly  so  called.  Rey- 
nolds, etc.,  Constr.  Co.  v.  Police  Jury,  44  La. 
Ann.  863,  11  So.  236;  State  r.  Police  Jury, 
41  La.  Ann.  846,  6  So.  777;  State  v.  Judges 
Civil  Dist.  Ct.,  40  La.  Ann.  598,  4  So.  482: 
Fowler  v.  Gable,  3  Pa.  Dist.  23. 

The  courts  cannot  go  into  the  business  of 
inquiring  into  and  determining  the  qualifica- 
tions of  voters,  the  correction  of  poll-books, 
and  like  questions  without  some  constitutional 
or  statutory  warrant  giving  them  jurisdic- 
tion.   State  V.  Dubuclet,  28  La.  Ann.  698. 

A  statutory  mode  of  contesting  elections 
is  in  every  sense  a  special  proceeding,  and  is 
subject  to  the  well  settled  rule  that  the 
tribunal  exercising  jurisdiction  does  not  pro- 

[XVII,  A,  1] 


ceed  according  to  the  course  of  the  common 
law,  but  must  resort  to  the  statute  alone  to 
ascertain  its  powers  and  mode  of  procedure. 
Dorsey  v.  Barry,  24  Cal.  449;  Linegar  v. 
Rittenhouse,  94  111.  208;  Dickey  v.  Reed,  78 
111.  261;  Batman  v.  Megowan,  1  Mete.  (Ky.) 
533;  Garrard  v.  Gallagher,  11  Nev.  382. 

67.  People  v.  Londoner,  13  Colo.  303,  22 
Pac.  764,  6  L.  R.  A.  444;  Snowball  v.  People, 
147  111.  260,  35  N.  E.  538:  State  v.  Francis, 
88  Mo.  557. 

68.  In  these  jurisdictions  the  ancient  writ 
of  quo  warranto  or  information  in  the  nature 
thereof  against  persons  alleged  to  be  usurp- 
ing, intruding  into,  or  unlawfully  holding  and 
executing  an  office  or  franchise,  has  either 
been  superseded  entirely  by  statutory  remedy 
of  much  greater  remedial  vigor,  or  has  been 
so  modified  by  statute  as  to  become  substan- 
tially a  proceeding  in  equity,  carrying  along 
with  it  all  the  vast  remedial  instances  of 
the  court  of  equity  by  injunction  and  other- 
wise. State  V.  Wright,  10  Heisk.  (Tenn.) 
237;  Hyde  v.  Trewhitt,  7  Coldw.  (Tenn.)  59. 

69.  State  v.  Hamilton,  29  Nebr.  198,  45 
N.  W.  279;  State  v.  Stein,  13  Nebr,  529,  14 
N.  W.  481;  State  v.  Owens,  63  Tex.  261. 

70.  People  v.  Grand  County,  6  Colo.  202; 
People  V.  Whitcomb,  55  111.  172. 

71.  Where,  however,  a  proposition  of  any 
sort  is  submitted  to  a  vote  of  the  people  un- 
der a  special  statute  which  makes  no  pro- 
vision for  a  contest  of  the  election,  there  can 
be  no  contest  if  the  provisions  of  the  general 
election  law  regulating  contested  elections  are 
confined  to  the  election  of  persons  to  office. 
Savage  v.  Wolfe,  69  Ala.  569 ;  Clarke  r.  Jack, 
60  Ala.  271. 

72.  Calaveras  County  v.  Brockway,  30  Cal. 
325;  People  v.  Grand  County,  6  Colo.  202. 

Mandamus  generally  see  Mandamus. 

73.  Even  where  a  valid  objection  to  the 
title  of  a  person  whose  right  to  the  office  is 
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mode  alone  can  be  resorted  to,  and  that  the  common-law  mode  of  inquiry  by  pro- 
ceedings in  quo  warranto  or  a  writ  in  the  nature  thereof  will  not  be  entertained.'^'^ 
Where  a  mode  of  contest  has  been  provided  in  a  city  charter  for  contesting  the 
election  of  city  officers  before  a  statutory  tribunal,  it  excludes  any  other  remedy, 
and  takes  from  the  courts  all  supervisory  power  over  such  contests/^  So  where 
by  statute  a  special  remedy  is  provided  in  the  case  of  a  disputed  election,  the  courts 
will  not  interfere  by  injunction  even  to  prevent  the  perpetration  of  a  fraud 
but  although  the  courts  cannot  assume  jurisdiction  of  contests  under  such  circum- 
stances they  may  interfere  by  mandamus  to  compel  the  special  statutory  tribunal 
having  jurisdiction  of  the  contest  to  act,  if  it  neglects  or  refuses  to  do  so  without 
good  cause."'^  But  the  court  will  not  determine  the  rights  of  candidates  in  man- 
damus proceedings  against  the  canvassers,^^  or  enter  into  an  investigation  of  the 
matters  in  contention  by  the  ordinary  forms  of  legal  or  equitable  proceedings.'^ 

b.  Held  Cumulative.    But  it  will  be  found  upon  examination  that  tlie  decisions 
which  hold  thus  are  based  upon  peculiar  constitutional  and  statutory  provisions 
and  the  better  opinion,  as  supported  by  the  apparent  weight  of  authority,  is  that 
a  special  remedy  given  by  statute  is  merely  cumulative  and  not  exclusive  of  the 


called  in  question  is  shown.  People  r.  Keel- 
ing, 4  Colo.  129;  State  v.  Tolan,  33  N.  J.  L. 
195;  Rex  v.  Dawes,  4  Burr.  2120. 

74.  .4  Za&ama.— Parks  r.  State,  100  Ala. 
634,  13  So.  756. 

Arkansas. —  Baxter  v.  Brooks,  29  Ark.  173; 
State  V.  Baxter,  28  Ark.  129. 

Kentucky/. —  Steele  v.  Meade,  98  Kv.  614, 
33  S.  W.  944,  17  Ky.  L.  Rep.  1158;  Batman 
V.  Megowan,  1  Mete.  533. 

Massachusetts. —  Peabody  v.  Boston,  115 
Mass.  383. 

Nevada. —  Garrard  v.  Gallagher,  1 1  Nev. 
382. 

North  Carolina. —  O'Hara  r.  Powell,  80 
N.  C.  103. 

OTiio.— Dalton  v.  State,  43  Ohio  St.  652, 
3  N.  E.  685;  State  v.  Marlow.  15  Ohio  St. 
114. 

Pennsylvania. —  Com.  v.  Leech,  44  Pa.  St. 
332;  Hulseman  v.  Rems,  41  Pa.  St.  396;  Com. 
V.  Baxter,  35  Pa,  St.  263;  Com.  v.  Garrigues, 
28  Pa.  St.  9,  70  Am.  Dec.  103;  Glazier  v. 
Merringer,  12  Lane.  Bar  61. 

Tennessee. —  State  v.  Gossett,  9  Lea  644 ; 
Hyde  v.  Trewhitt,  7  Coldw.  59. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  245 
et  seq. 

Thus  a  legislature  may  make  a  city  coun- 
sel sole  judge  of  the  eligibility  and  election 

of  its  own  members,  and  in  such  case  the  de- 
cision cannot  be  revised  in  a  proceeding  by 
quo  warranto. 

California. —  People  v.  Metzker,  47  Cal. 
524. 

Iowa. —  Ex  p.  Strahl,  16  Iowa  369. 

Neio  Jersey. —  Kendell  i\  Camden,  47 
N.  J.  L.  64,  54  Am.  Rep.  117. 

Pennsylvania. — Com.  v.  Henszey,  81*  Pa.  St. 
101;  Com.  V.  Meeser,  44  Pa.  St.  341:  Com.  v. 
Leech,  44  Pa.  St.  332. 

Texas.—  Seay  r.  Hunt,  55  Tex.  545. 

Where  a  special  statutory  proceeding  is 
provided  for  contesting  the  election  of  mem- 
bers of  the  legislature  that  mode  is  exclu- 
sive and  the  courts  have  no  jurisdiction. 
Garrard  v.  Gallagher,  11  Nev.  382. 


75.  Stine  v.  Berry,  96  Ky.  63,  27  S.  W. 
809,  16  Ky.  L.  Rep.  279. 

The  general  election  law  regulating  con- 
tests does  not  apply  in  such  case.  Easly  v. 
Badenhausen,  59  Miss.  580. 

Where  the  legislature  makes  the  common 
council  the  final  judge  of  the  election  returns 
and  of  the  validity  of  the  election  and  quali- 
fications of  its  own  members  the  rule  stated 
in  the  text  applies.  Selleck  v.  South  Nor- 
walk,  40  Conn.  359. 

Where,  however,  a  municipal  charter  pro- 
vides that  the  city  council  shall  be  the  judges 
of  the  election  and  qualifications  of  their  own 
members,  but  no  ordinance  has  been  passed 
providing  any  method  for  trying  contested 
election  cases,  it  seems  that  a  claimant  may 
contest  an  election  by  an  information  filed 
under  the  general  election  law.  State  v. 
Funck,  17  Iowa  365. 

76.  Peck  V.  Weddell,  17  Ohio  St.  271; 
Hulseman  v.  Rems,  41  Pa.  St.  396. 

77.  Batman  v.  Megowan,  1  Mete.  (Ky.) 
533. 

78.  Dalton  v.  State,  43  Ohio  St.  652,  3 
N.  E.  685. 

In  mandamus  to  compel  the  board  to  can- 
vass the  votes  and  issue  a  certificate  of  elec- 
tion, the  relator's  title  to  the  office  claimed 
and  the  legality  of  the  election  cannot  be 
inquired  into.  McCoy  v.  State,  2  Marv.  (Del.) 
543,  36  Atl.  81. 

79.  Hulseman  v.  Rems,  41  Pa.  St.  396. 

80.  For,  although  the  ancient  writ  of  quo 
warranto  and  proceedings  by  information  in 
the  nature  thereof  may  have  been  abolished, 
yet  the  remedies  heretofore  had  in  the  forms 
of  that  writ  and  that  information  may  now 
be  obtained  by  civil  action.  It  is  only  the 
form  of  the  proceeding  that  is  done  away 
with.  The  jurisdiction  and  power  of  the 
courts  are  not  touched  in  that  regard,  nor  is 
the  right  to  seek  and  reach  through  them 
every  remedy  which  that  writ  or  information 
once  afforded.  People  v.  Hall,  80  N.  Y.  117  ; 
People  V.  Thaeher,  55  N.  Y.  525,  14  Am. 
Rep.  312. 
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remedy  bj  quo  warranto.^^  For  the  right  to  inquire  by  quo  warranto  or  a  writ 
in  the  nature  thereof  into  the  authority  by  which  any  person  assumes  to  exercise 
the  functions  of  a  pubhc  oflice  or  franchise  belongs  to  the  people  as  a  part  of 
their  sovereignty.^^  The  general  law  regulating  election  contests  applies  to  con- 
tests between  candidates  at  an  election  and  not  to  disputes  about  tlie  title  to  an 
office,  where  one  of  the  parties  claims  by  appointment  of  the  executive  and  the 
other  by  election  of  the  people.^^ 

e.  Jurisdiction  of  Congress  and  State  Legislatures.  The  constitution  of  the 
United  States  provides  that  each  house  of  congress  shall  be  the  sole  judge  of  the 
election  and  qualifications  of  its  own  members  ;  and  the  state  constitutions  con- 
tain similar  provisions  in  respect  to  the  election  and  qualifications  of  state  legis- 
lators ;  and  as  these  bodies  are  supreme  within  their  respective  spheres  of  action, 
it  follows  that  the  courts  are  without  jurisdiction  to  hear  and  determine  contested 
elections  of  their  members.^* 

d.  Jurisdiction  of  Municipal  Councils.  It  is  a  common  provision  to  be  found 
in  the  charters  of  municipal  corporations  that  the  common  council  or  other  gov- 
erning body  shall  be  the  judge  of  the  election  and  qualifications  of  its  own  mem- 
bers. This  presents  the  important  question  as  to  whether  such  a  provision  with 
nothing  more  is  sufficient  to  give  a  city  council  or  other  similar  body  sole  jurisdic- 
tion of  the  contested  elections  of  its  members  to  the  exclusion  of  the  jurisdiction 
vested  in  the  courts.    Tt  must  be  conceded  that  there  are  cases  which  seem  to 


81.  The  general  principle  is  that  in  the 
absence  of  any  controlling  constitutional  re- 
strictions upon  the  subject  the  jurisdiction 
of  the  courts  to  proceed  by  quo  warranto  or 
by  information  in  the  nature  thereof  is  not 
taken  away  by  a  statute  which  prescribes  a 
special  proceeding,  unless  there  are  express 
words  in  the  statute  taking  away  such  juris- 
diction, or  unless  it  appears  to  have  been  the 
manifest  intention  of  the  legislature  to  con- 
fine the  remedy  to  the  prescribed  proceed- 
ings and  to  the  very  tribunal  designated. 

California.—  People  v.  Holden,  28  Cal.  123. 

Colorado. —  People  v.  Londoner,  13  Colo. 
303,  22  Pac.  764,  6  L.  R.  A.  444. 

Illinois. —  Snowball  v.  People,  147  111.  260, 
35  N.  E.  538 ;  Stephens  v.  People,  89  111.  337. 

Indiana. —  State  v.  Shay,  101  Ind.  36;  State 
V.  Gallagher,  81  Ind.  558. 

Iowa. —  State  v.  Funck,  17  Iowa  365. 

Kansas. —  Tarbox  v.  Sughrue,  36  Kan.  225, 
12  Pac.  935. 

Minnesota. —  State  v.  Gates,  35  Minn.  385, 
28  N.  W.  927. 

Missouri.  —  State  v.  Fitzgerald,  44  Mo. 
425. 

Nebraska.— State  v.  Boyd,  31  Nebr.  682, 
48  N.  W.  739,  51  N.  W.  602;  State  v.  Fra- 
zier,  28  Nebr.  438,  44  N.  W.  471;  Kane  v. 
People,  4  Nebr.  509. 

New  Jersey. —  State  v.  Passaic  County,  25 
N.  J.  L.  354. 

Neio  Yorfc.— People  v.  Hall,  80  N.  Y.  117; 
People  V.  Cook,  8  N.  Y.  67,  59  Am.  Dec.  451; 
People  V.  Seaman,  5  Den.  409;  Ex  p.  Heath, 
3  Hill  42;  People  v.  Van  Slyck,  4  Cow. 
297. 

Oregon. —  State  v.  McKinnon,  8  Oreg.  493. 

Wisconsin. —  State  v.  Messmore,  14  Wis. 
115;  Atty.-Gen.  v.  Barstow,  4  Wis.  567. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  246 
et  seq. 
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GilfiUan,  C.  J.,  in  State  v.  Gates,  35  Minn. 
385,  386,  28  N.  W.  927,  said:  "This  is  an 
order  to  show  cause  why  proceedings  by  quo 
Avarranto  shall  not  be  instituted  to  determine 
Avhether  the  relator  or  the  respondent  was 
elected  to  the  office  of  alderman  of  the  city 
of  Red  Wing,  at  the  city  election,  April  26, 
1886.  The  charter  of  the  city  (chapter  4,' 
§  1;  Sp.  Laws,  1876,  c.  28,  §  5,  p.  97)  provides 
that  the  city  council  shall  '  be  judges  of  the 
election  and  qualification  of  their  own  mem- 
bers.' The  charter  of  the  city  of  St.  Paul 
contains  a  similar  provision,  and  in  the  case 
of  State  V.  Dowlan,  33  Minn.  536,  24  N.  W. 
188,  the  judges  of  this  court  who  heard  the 
case  (one  of  the  judges  being  absent)  were 
unable  to  agree  whether  this  made  the  coun- 
cil the  sole  judge  of  the  election  of  a  mem- 
ber, so  as  to  exclude  the  jurisdiction  of  the 
courts  to  try  and  determine  the  question  of 
his  election.  On  further  considering  the 
point,  we  are  now  agreed  that  such  a  pro- 
vision, without  the  use  of  the  word  '  sole  '  or 
'  exclusive,'  or  some  similar  form  of  expres- 
sion, to  indicate  an  intention  to  shut  out  the 
jurisdiction  of  the  courts,  does  not  affect  such 
jurisdiction." 

82.  Snowball  v.  People,  147  111.  260,  35 
N.  E.  538. 

The  rights  of  the  people  are  not  in  any  way 
impaired  by  statutes  granting  to  electors,  in 
their  private  capacity  as  citizens,  the  right  to 
contest,  the  election  of  any  person  assuming 
to  exercise  the  functions  of  an  office.  Snow- 
ball V.  People,  147  111.  260,  35  N.  E.  538. 

83.  Magruder  v.  Swann.  25  Md.  173. 

84.  State  v.  Judge  Civil  Dist.  Ct.,  40  La. 
Ann.  598,  4  So.  482 ;  Belknap  v.  Ionia  County, 
94  Mich.  516,  54  N.  W.  376;  Wheeler  v.  Man- 
istee County,  94  Mich.  448,  53  N.  W.  914; 
Naumann  v.  Detroit,  73  Mich.  252,  41  N.  W. 
267;  State  v.  Peers,  33  Minn.  81,  21  N.  W. 
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answer  this  question  in  the  affirmative ;  but  according  to  the  weiglit  of  authority 
such  language  will  be  construed  to  afford  a  cumulative  or  primary  tribunal  only, 
and  not  an  exclusive  one.^^  Where,  however,  a  city  charter  expressly  declares 
the  common  council  to  be  the  sole  judges  of  the  election  and  qualitication  of  its 
members,  the  courts  are  without  jurisdiction  in  the  premises.^^  Where  a  city 
council  are  by  law  the  sole  judges  of  the  election  of  their  members,  mandamus 
will  not  lie  to  compel  them  to  admit  a  member  whom  they  do  not  think  duly 
elected  \  but  mandamus  will  lie  to  compel  them  to  judge  of  the  returns  accord- 
ing to  law.^^ 

e.  Jurisdiction  in  Equity.  Courts  of  equity  have  no  inherent  power  to  try 
contested  elections,  and  they  have  never  exercised  such  power,  except  in  cases 
where' it  has  been  conferred  by  express  enactment,  or  by  necessary  implication 
therefrom.^  If  the  question  of  the  legality  of  an  election  or  whether  a  person 
holds  an  office  rightfully  arises  incidentally  in  the  course  of  a  suit  in  which  equity 


860;  In  re  Nineteenth  Ward,  1  Wkly.  Notes 
Cas.  (Pa.)  114. 

Mandamus  will  not  lie  to  compel  a  recan- 
vass  of  the  votes  cast  for  a  member  of  con- 
gress or  of  a  state  legislature,  the  only  rem- 
edy in  such  cases  is  a  contest  before  the  house 
to  which  the  party  was  elected.  Wheeler  v. 
Manistee  County,  94  Mich.  448,  53  N.  W.  914; 
O'Hara  v.  Powell,  80  N.  C.  103. 

85.  California. —  People  r.  Metzker,  47  Cal. 
524. 

Iowa.— Ex  p.  Strahl,  16  Iowa  369. 

Louisiana. —  New  Orleans  v.  Morgan,  7 
Mart.  N.  S.  1,  18  Am.  Dec.  232. 

Massachusetts. —  Peabody  v.  Boston,  115 
Mass.  383. 

Pennsylvania. —  Com.  v.  Meeser,  44  Pa.  St. 
341;  Lamb  v.  Lynd.  44  Pa.  St.  336;  Com.  v. 
Leech,  44  Pa.  St.  332. 

Where  council  has  provided  no  machinery 
for  contest. —  Where  the  charter  of  a  munici- 
pal corporation  provided  that  the  council 
thereof  should  be  the  judge  of  the  election  and 
qualification  of  its  own  members,  but  no  ordi- 
nance was  ever  adopted  defining  the  method 
by  which  an  election  of  such  officers  should 
be  contested,  it  was  held  that  a  claimant  was 
not  precluded  from  having  his  right  to  such 
an  office  determined  upon  information  in  the 
method  prescribed  by  statute.  State  r. 
Funck,  17  Iowa  365. 

86.  Accordingly  the  jurisdiction  of  the 
courts  remains,  unless  the  language  used  be 
such  as  to  show  in  positive  terms  or  by  neces- 
sary implication  a  legislative  intent  that  the 
jurisdiction  of  the  council  should  be  exclu- 
sive. It  must  be  remembered  also  that  the 
common-law  courts  of  general  original  juris- 
diction have  inherent  power  by  quo  warranto 
or  information  in  the  nature  thereof  to  in- 
quire into  the  regularity  of  elections  munici- 
pal as  well  as  others,  and  by  a  well  known 
rule  of  -nterpretation  they  are  not  to  be  shorn 
of  this  jurisdiction,  except  in  accordance  with 
the  unmistakable  intent  of  the  legislature. 

Florida.— State  v.  Anderson,  26  Fla.  240, 
8  So.  1. 

Illinois. —  People  v.  Bird,  20  111.  App.  568. 
Minnesota. —  State  v.  Gates,  35  Minn.  385. 
28  N.  W.  927. 

Missouri. —  State  v.  Fitzgerald,  44  Mo.  425. 


Neic  Yorfc.— People  v.  Kali,  80  N.  Y.  117; 
Ex  p.  Heath,  3  Hill  42. 

Ore^row.— State  v.  Kraft,  18  Oreg.  550,  23 
Pac.  663;  State  v.  McKinnon,  8  Oreg.  493. 

Washington. —  State  v.  Morris,  14  Wash. 
262,  44  Pac.  266. 

Wiscojisin. —  State  v.  Kempf,  69  Wis.  470, 
34  N.  W.  226,  2  Am.  St.  Rep.  753. 

Constitutionality  of  act. —  Where  the  ju- 
risdiction to  issue  writs  of  quo  warranto  is 
conferred  upon  the  courts  directly  by  the 
constitution,  the  legislature  has  no  power 
to  deprive  them  of  the  same  by  making  a 
municipal  council  the  sole  judge  of  the  elec- 
tion and  qualification  of  its  own  members. 
People  V.  Bingham,  82  Cal.  238,  22  Pac.  1039. 

87.  Connecticut. —  Selleck  v.  South  Nor- 
walk,  40  Conn.  359. 

Illinois. —  Linegar  v.  Rittenhouse,  94  111. 
208. 

Michigan. —  Naumann  v.  Detroit,  73  Mich. 
352,  41  N.  W.  267;  Weston  v.  Kent  County 
Probate  Judge,  69  Mich.  600,  37  N.  W.  698; 
People  V.  Harshaw,  60  Mich.  200,  26  N.  W. 
879,  1  Am.  St.  Rep.  498;  Alter  v.  Simpson, 
46  Mich.  138,  8  N.  W.  724;  People  v.  With- 
erell,  14  Mich.  48. 

New  Jersey. —  Kendell  v.  Camden,  47 
N.  J.  L.  64,  54  Am.  Rep.  117. 

Oregon. —  Simon  v.  Portland,  9  Oreg.  437. 

Texas. —  Seay  v.  Hunt,  55  Tex.  545. 

88.  New  Orleans  v.  Morgan,  7  Mart.  N.  S. 
(La.)  1,  18  Am.  Dec.  232. 

Mandamus  generally  see  Mandamus. 

89.  State  v.  Wilmington,  3  Harr.  (Del.) 
294. 

90.  Alabama. —  Moulton  v.  Reid,  54  Ala. 
320. 

Illinois. —  Jennings  f.  Joyce,  116  111.  179, 
5  N.  E.  534;  Dickey  v.  Reed,  78  111.  261; 
People  V.  Wiant,  48  111.  263;  Moore  v.  Hois- 
ington,  31  111.  243. 

Kentucky. —  Clarke  v.  Rogers,  4  Ky.  L.  Rep. 
929. 

Maryland. —  Hamilton  v.  Carroll,  82  Md. 
326,  33  Atl.  648. 

Tennessee. —  Conner  v.  Conner,  8  Baxt.  11. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  256. 

Fraud  on  the  part  of  the  election  officers 
is  not  suffi.cient  to  give  jurisdiction  in  equity. 
Hartt  V.  Harvey,  32  Barb.  (N.  Y.)  55. 
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has  jurisdiction,  that  court  will  inquire  into  and  decide  it  as  it  would  any  other 
question  in  the  cause.^^  And  to  the  general  rule  that  courts  of  equity  have  no 
jurisdiction  in  election  cases  there  are  some  apparent  exceptions.^^ 

B.  Grounds  of  Contest.  In  every  contested  election  whatever  may  be  the 
cause  of  contest  the  true  gravamen  of  the  case  is  to  determine  who  received  the 
highest  number  of  votes.^^  Consequently  mere  irregularities  and  misconduct  on 
the  part  of  the  election  officers  which  do  not  tend  to  affect  the  result  are  not  of 
themselves  proper  grounds  for  a  contest  or  proper  matters  of  inquirj.^^  A 
defeated  candidate  has  the  right  to  contest  the  election  of  his  successful  opponent 
upon  tlie  ground  of  his  ineligibility,^^  unless  the  contest  rests  upon  a  supposed 
criminal  act  which  has  not  been  tried  and  determined.^^  A  mistake  in  the  count 
of  votes  received  by  a  candidate  for  an  office  made  by  the  board  of  canvassers, 
whether  innocently  or  otherwise,  is  good  ground  for  contesting  an  election.^^  A 
contest  should  be  confined  to  one  or  more  of  the  grounds  enumerated  in  the 
statute.^^ 

C.  Notice  or  Process —  l.  in  General.  In  an  election  contest  the  notice  is 
the  foundation  of  the  proceeding ;  and  in  some  jurisdictions  it  is  not  only  the 
foundation  of  the  proceeding,  but  also  serves  the  double  purpose  of  writ  and 
declaration,  or  of  summons  and  complaint  or  petition,  as  the  case  may  be.^ 

2.  Form  of  Notice.  No  particular  form  of  notice  or  citation  is  required  in  a 
contested  election  case  ;  ^  but  notice  in  some  form  setting  forth  one  or  more  of  the 


91.  Nolde  i;.  Madlem,  4  Lane.  L.  Rev.  347, 
but  the  decision  is  only  for  the  purposes  of 
the  suit,  and  it  does  not  settle  the  right  to 
an  office  or  vacate  it  if  the  party  is  in  actual 
possession. 

92.  Thus,  where  a  state  constitution  spe- 
cifically provides  for  an  election  to  deter- 
mine the  policy  of  creating  a  bonded  indebted- 
ness and  prohibits  the  issuance  of  bonds  with- 
out the  consent  of  a  certain  number  of  voters, 
and  neither  the  constitution  nor  the  statute 
authorizing  the  election  provides  any  method 
of  enforcing  the  provision  and  contesting  the 
election,  it  has  been  held  that  the  constitu- 
tion by  implication  confers  upon  the  court 
of  chancery  jurisdiction  to  determine  the  va- 
lidity of  such  election.  Gibson  v.  Trinity 
County,  80  Cal.  359,  22  Pac.  225. 

So  also  in  county-seat  elections,  where  the 
constitution  has  provided  that  county-seats 
shall  not  be  removed  except  upon  a  vote  of 
the  majority  in  favor  of  the  removal,  and 
where  the  legislature  in  providing  for  such 
elections  fails  to  provide  any  means  of  con- 
testing them  and  protecting  the  rights  of  the 
majority  intended  to  be  secured  to  them,  it 
has  been  held  that  the  fundamental  law  by 
implication  confers  the  power  on  courts  of 
chancery  to  hear  and  determine  such  cases. 
Calaveras  County  v.  Brockway,  30  Cal.  325; 
Dickey  v.  Reed,  78  111.  261 ;  People  v.  Wiant, 
48  111.  263 ;  Boren  v.  Smith,  47  111.  482.  But 
on  the  other  hand  it  has  been  held  that  a 
court  of  equity  has  no  jurisdiction  either  in 
a  direct  or  a  collateral  proceeding  to  hear 
and  determine  the  validity  of  a  county- seat 
election,  and  that  upon  the  broad  principle 
that  a  court  of  equity  has  no  jurisdiction 
to  determine  an  election  contest  of  any  kind. 
Hamilton  v.  Carroll,  82  Md.  326,  33  Atl.  648. 

93.  Dobyns  t;.  Weadon,  50  Ind.  298. 

94.  Dobyns  v.  Weadon,  50  Ind.  298;  Lehl- 
baeh  v.  Haynes,  54  N.  J.  L.  77,  23  Atl.  422. 
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95.  Grinstead  v.  Scott,  82  Ky.  88;  Stevens 
r.  Wyatt,  16  B.  Mon.  (Ky.)  542;  Lewis  6". 
Watkins,  3  Lea  (Tenn.)  174. 

96.  Grinstead  y.  Scott,  82  Ky.  88. 

If  the  contest  point  to  a  supposed  criminal 
charge  the  party  charged  is  entitled  to  his 
trial  before  a  jurv.  Grinstead  V).  Scott,  82 
Kv.  88. 

97.  Hadley  f.  Gutridge,  58  Ind.  302. 
The  right  to  contest  an  election  for  fraud 

or  mistake  has  always  been  held  an  invalua- 
ble one  as  a  matter  of  public  policy,  and  a 
statute  will  not  be  construed  as  repealing  or 
abridging  this  privilege  unless  such  an  in- 
tention is  clearlv  expressed.  State  v.  Con- 
ser,  24  Ohio  Cir.'  Ct.  270. 

Where  an  election  is  contested  on  the 
ground  of  a  mistake  in  counting  the  votes,  it 
is  not  material,  whether  the  cause  of  the 
mistake  is  proved  as  alleged  or  not.  The 
question  to  be  determined  is.  Was  there  a 
mistake  in  counting  the  votes  and  if  so  to 
what  extent?  The  cause  of  the  mistake  is 
unimportant,  Talkington  i?.  Turner,  71  111. 
234. 

98.  A  contestant  cannot  be  allowed  to 
travel  beyond  the  statute  and  contest  an 
election  upon  general  principles.  Meredith 
V.  Christy,  64  Cal.  95,  27  Pac.  863;  Elling- 
ham  V.  Mount,  43  N.  J.  L.  470. 

99.  Vance  t.  Gaylor,  25  Ark.  32;  Whitney 
V.  Blackburn,  17  Oreg.  564,  21  Pac.  879,  li 
Am.  St.  Rep.  857. 

1.  Vance  v.  Gaylor,  25  Ark.  32;  Whitney 
v.  Blackburn,  17  Oreg.  564,  21  Pac.  874,  11 
Am.  St.  Rep.  857. 

Notice  operates  as  petition. —  State  f. 
Smith,  104  Mo.  661,  16  S.  W.  503. 

2.  Norwood  v.  Kenfield,  30  Cal.  393. 

Contents  of  notice. —  Where  the  notice  per- 
forms the  office  of  summons  and  complaint,  it 
should  contain  the  title  of  the  cause  specify- 
ing the  name  of  the  court  and  the  parties  to 
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statutory  grounds  of  contest  is  jurisdictional,  and  is  absolutely  essential  to  the 
validity  of  the  proceedings.^ 

3.  Statement  of  Ground  of  Contest  —  a.  In  General.  While  it  is  the  duty  of 
the  courts  to  disregard  mere  technical  rules  or  defects  and  to  construe  liberally 
the  statute  concerning  contested  elections,  that  the  rights  of  the  people  may  be 
preserved,  and  that  no  protection  may  be  afforded  to  fraud,  yet  he  who  under- 
takes to  contest  the  right  of  another  to  an  office  to  which  such  other  has  been 
declared  elected  by  a  tribunal  authorized  by  the  people  ought  to  have  some  well 
defined  cause,  and  to  be  able  to  state  it  with  sufficient  certainty  to  notify  and 
inform  the  other  party  of  the  substance  of  the  facts  upon  which  he  relies  to  defeat 
his  title  and  to  authorize  the  court  to  make  the  inquirj^'^ 

b.  In  Congressional  Cases.  It  is  provided  by  act  of  congress  that  a  contestant 
for  a  seat  in  the  house  of  representatives  shall  within  thirty  days  after  the  election 
give  notice  in  writing  to  the  member  whose  seat  he  intends  to  contest,  and  in  such 
notice  shall  specify  particularly  the  grounds  on  wdiiclrhe  relies  in  said  contest.^ 

4.  Time  of  Giving  Notice  —  a.  In  General.  The  intention  of  the  contested 
election  laws  is  to  furnish  a  summary  remedy  and  to  secure  a  speedy  trial,  that 
the  title  to  the  office  in  dispute  may  be  determined  before  the  official  term 
expires  in  whole  or  in  large  part,  and  that  the  will  of  the  people  may  not  be 
defeated  in  the  choice  of  their  officers.*^  Consequently  the  statutes  generally  pro- 
vide that  any  one  desiring  to  contest  an  election  must  tile  a  notice  and  statement 
of  the  grounds  of  contest  within  a  certain  number  of  days  after  the  election,  or 


the  contest  as  well  as  the  grounds  thereof. 
Whitney  v.  Blackburn,  17  Oreg.  564,  21  Pac. 
874,  11  Am.  St.  Rep.  857. 

3.  State  V.  Billings,  23  La.  Ann.  798; 
Baberick  y.  Magner,  9  Minn.  232;  Crisler  v. 
Morrison,  57  Miss.  791;  Mann  v.  Cassidy,  1 
Brewst.  (Pa.)  11. 

Statement  of  grounds  jurisdictional. —  Talia- 
ferro f.  Lee,  97  Ala.  92,  12  So.  125,  constru- 
ing Ala.  Code,  §§  396,  397,  428. 

Error  as  to  term  of  court. —  A  notice  of 
contest  of  an  election  of  a  collector  at  the 
next  term  of  the  county  court  to  be  held  on 
the  first  Monday  in  January,  1877,  was  held 
to  be  insufficient,  where  the  next  term  was 
in  February  and  none  was  held  in  January. 
Adcock  t\  Lecompt,  66  Mo.  40. 

4.  Taylor  f.  Taylor,  10  Minn.  107;  Whit- 
ney y.  Blackburn,  17  Oreg.  564,  21  Pac.  874, 
11  Am.  St.  Rep.  857. 

As  the  object  of  the  notice  is  to  inform  the 
other  party  of  the  substance  of  the  facts  re- 
lied upon  to  defeat  his  claim,  certainty  is 
required,  but  not  technical  precision  of  aver- 
ment; and  when  the  words  used  therein 
taken  in  their  ordinary  sense  fairly  serve 
this  purpose  it  is  sufficient.  W^hitney  r. 
Blackburn,  17  Oreg.  564,  21  Pac.  874,  11 
Am.  St.  Rep.  857. 

A  notice  of  a  contest  is  sufficient  if  it  ap- 
prises the  contestee  of  the  general  nature  of 
the  objections  to  be  made  so  as  to  enable  him 
to  meet  them  without  unnecessary  expense 
and  labor,  and  if  the  points  specified  in  the 
notice  are  not  reasonably  certain  the  remedy 
is  by  objecting  to  testimony  taken  under  them 
and  not  by  motion  to  dismiss.  Howard  r. 
Shields,  16  Ohio  St.  184. 

A  notice  of  contest  on  the  ground  that 
voters  were  improperly  influenced  in  casting 
their  votes  must  give  the  names  of  the  per- 


sons alleged  to  have  been  so  influenced.  Ap- 
plegate  v.  Eagan,  74  Mo.  258. 

Although  a  notice  of  contest  of  an  election 
is  so  indefinite  that  an  objection  would  lie 
if  made  in  proper  time,  it  is  sufficient  if  the 
parties  take  issue  without  objection  and  go 
to  trial.  Lunsford  y.  Culton,  23  S.  W.  946; 
15  Ky.  L.  Rep.  504. 

Notice  too  indefinite. —  Soper  v.  Sibley 
County,  46  Minn.  274,  48  N.  W.  1112. 

5.  From  this  no  specific  rule  can  be  de- 
duced as  to  what  is  a  sufficient  specification 
of  the  grounds  of  contest;  but  the  house  has 
held  to  the  general  rule  that  the  intent  of  the 
law  is  to  prevent  any  surprise  being  practised 
upon  the  sitting  member  and  to  put  him  upon 
a  proper  defense,  and  all  that  can  be  said  is 
that  a  notice  which  does  this  is  sufficient  and 
one  which  does  not  is  insufficient,  and  it  must 
be  left  to  the  house  to  decide  each  particular 
case  on  its  own  merits.  Wright  v.  Fuller,  1 
Bartl.  Cas.  Cont.  El.  152.  See  also  Dufiy 
V.  Mason,  1  EUsw.  Cas.  Cont.  El.  361;  Thobe 
V.  Carlisle,  Mobl.  Cas.  Cont.  El.  523. 

Of  this  provision  Judge  McCrary  remarks: 
"A  good  deal  of  discussion  has  arisen  as  to 
what  is  to  be  understood  by  the  words  '  spec- 
ify particularly  the  grounds  on  which  he  re- 
lies.' It  is  evident,  however,  that  these  words 
are  not  easily  defined  by  any  others.  They 
are  as  plain  and  clear  as  any  terms  which 
we  might  employ  to  explain  them.  Cases 
have  arisen,  and  will  again  arise,  giving  rise 
to  controversy  as  to  whether  a  given  allega- 
tion comes  up  to  the  requirement  of  the  stat- 
ute, and  it  must  be  for  the  House  in  each 
case  to  decide  upon  the  case  before  it."  Mc- 
Crary El.  (4th  ed.)  §  429. 

6.  Whitney  i;.  Blackburn,  17  Oreg.  564,  21 
Pac.  874,  11  Am.  St.  Rep.  857;  Loomis  f. 
Jackson,  6  W.  Va.  613. 
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the  official  declaration  of  the  result.  These  statutes  are  mandatory  and  a  stiict 
compliance  with  them  is  jurisdictional.'^  The  notice  and  statement  required  to  be 
served  by  the  contestant  on  the  contestee  constitute  the  predicate  upon  which  the 
power  of  the  court  is  set  in  motion,  and  unless  served  within  the  time  required 
by  the  statute  the  court  has  no  jurisdiction  to  liear  and 'determine  the  contest.^ 

b.  When  Period  of  Limitation  Begins  to  Run.  The  thne  when  the  period 
begins  to  run  must  depend  upon  the  wording  of  the  statute  undergoing  construc- 
tion. Thus  it  has  been  variously  held  that  the  notice  and  statement  must  be  filed 
within  the  required  number  of  days  after  the  election  day,  or  the  day  on  which 
the  ballots  are  deposited,^  or  after  the  return-day,  which  is  the  day  on  which  the 
canvass  begins,^^  or  after  the  official  declaration  of  the  result.-^^ 


7.  Indiana. —  Faiiow  v.  Hougham,  87  Ind. 
540. 

Louisiana. —  Deslonde  v.  Lozano,  23  La. 
Ann.  794. 

Minnesota. —  Seeley  v.  Killoran,  53  Minn. 
290,  35  N.  W.  132;  Borer  v.  Kolars,  23  Minn. 
445;  Baberick  v.  Magner,  9  Minn.  232. 

Missouri. —  Bowen  v.  Hixon,  45  Mo.  340 ; 
Wilson  V.  Lucas,  43  Mo.  290;  Castello  v.  St. 
Louis  Cir.  Ct.,  28  Mo.  259. 

Ohio. —  Ingerson  v.  Marlow,   14  Ohio  St. 

Pennsylvania. —  Collings'  Case,  2  Luz.  Leg. 
Obs.  57,  Brightly  Lead.  Cas.  El.  503. 

Texas. —  Lindsey  v.  Luckett,  20  Tex.  516. 

See  18  Cent.  Dig.  tit.  "  Elections,"'  §  264. 

Parol  evidence  to  show  that  declaration  of 
result  was  antedated. —  Parol  evidence  can- 
not be  admitted  to  show  that  the  declaration 
.of  the  result  by  the  canvassers  was  actually 
signed  on  a  day  later  than  it  bears  date, 
where  no  one  was  misled  by  it,  and  the  only 
effect  would  be  to  make  a  contest  valid  which 
without  it  would  be  invalid,  because  filed  too 
late.  Taylor  v.  Wallace,  31  Ohio  St.  151  [af- 
firming 7  Ohio  Dec.  (Reprint)  328,  2  Cine. 
L.  Bui.  115]  ;  Kienborth  v.  Berhard,  7  Ohio 
Dec.  (Reprint)  359,  2  Cine.  L.  Bui.  171. 

Second  count. —  Within  eight  days  after  an 
election  the  county  clerk  cast  up  the  votes 
and  gave  a  certificate  of  election  to  plaintiff. 
Afterward,  defendant  having  given  notice  that 
he  would  contest  the  election,  the  clerk  made 
a  second  count  and  gave  a  certificate  to  de- 
iendant.  Within  twenty  days  after  the  second 
count,  but  more  than  twenty  days  after  the 
first,  plaintiff  gave  notice  that  he  would 
contest  the  election.  It  was  held  under  a 
statute  providing  that  no  election  for  any 
county  office  shall  be  contested  unless  legal 
notice  of  such  contest  be  given  to  the  oppo- 
site party  within  twenty  days  after  the  votes 
shall  be  officially  counted,  that  the  notice 
given  by  plaintiff  was  insufficient  as  not  hav- 
ing been  given  within  twenty  days  from  the 
first  count,  and  his  only  remedy  was  by  quo 
warranto.    Bowen  v.  Hixon,  45  Mo.  340. 

Petition  filed  too  late  to  prevent  issuance 
of  commission. —  A  petition  for  contest  of  an 
election  of  a  county  office  if  filed  within  thirty 
days  of  the  election,  although  so  near  the  ex- 
piration of  the  same  that  no  notice  of  it  is 
received  by  the  governor  in  time  to  prevent 
the  issuing  of  a  commission  by  him  on  the 
thirty-first  day,  duly  raises  an  issue  under 
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the  law,  until  the  determination  of  which 
the  commission  is  suspended.  Com.  v.  La- 
throp,  13  Wkly.  Notes  Cas.  (Pa.)  170. 

Filing  protest. —  Under  a  statute  providing 
that  in  a  contest  of  an  election  the  petition 
for  a  recount  shall  be  made  on  or  before  the 
last  day  of  the  session  of  the  canvassing 
board,  a  contestant  cannot  by  filing  a  pro- 
test which  the  law  does  not  recognize,  on 
what  would  be  in  the  usual  course  of  the  ses- 
sion the  last  day  of  the  board,  thus  inducing 
an  unlawful  adjournment  of  the  board,  extend 
the  time  within  which  to  file  his  petition  for 
a  recount.  Drennar  v.  Wyandotte,  106  Mich. 
117,  63  N.  W.  898. 

8.  Rogers  v.  Johns,  42  Tex.  339;  Wright 
r.  Fawcett,  42  Tex.  203;  Lindsey  v.  Luckett, 
20  Tex.  516;  Roach  v.  Malotte,  23  Tex.  Civ. 
App.  400,  50  S.  W.  701. 

9.  Belden  v.  Sherburne,  27  La.  Ann.  305; 
In  re  Meendsen,  5  Pa.  Co.  Ct.  198 ;  In  re  Mc- 
Menamin,  6  Wkly.  Notes  Cas.  (Pa.)  460,  13 
Phila.  (Pa.)  422;  Collings'  Cas,  2  Luz.  Leg. 
Obs.  (Pa.)  57,  Brightly  Lead.  Cas.  El. 
503. 

Return  of  soldiers'  vote. —  Although  the 
statute  provides  that  a  contest  must  be  filed 
within  ten  days  after  the  election,  where  the 
return  of  soldiers'  votes  which  change  the  re- 
sult is  received  more  than  ten  days  after  the 
election,  a  petition  filed  within  ten  days 
of  the  time  when  the  soldiers'  votes  can  be 
enumerated  is  in  time.  In  re  Contested  Elec- 
tions, 2  Brewst.  (Pa.)  1  [reversed  in  65  Pa. 
St.  20]  ;  Thompson  v.  Ewing,  1  Brewst.  ( Pa. ) 
67;  Stevenson  v.  Lawrence,  4  Phila.  (Pa.) 
267. 

10.  Carlson  v.  Burt,  111  Cal.  129,  43  Pac. 
583;  Day  v.  Jones,  31  Cal.  261. 

In  Utah  it  has  been  held  that  the  statute 
requiring  the  contestant  to  file  a  written 
statement  of  election  contest  within  forty 
days  after  the  return-day  of  the  election  re- 
quires the  filing  of  such  statement  within 
such  time  after  the  board  of  canvassers  meets 
to  canvass  the  returns  on  the  Monday  next 
after  the  election  as  required  by  statute  and 
not  from  the  time  the  result  is  declared  and 
recorded.  Carbis  v.  Dale,  23  Utah  463,  65 
Pac  204 

11.  Broaddus  f.  Mason,  95  Ky.  421,  25 
S.  W.  1060,  16  Ky.  L.  Rep.  38;  Batman  v. 
Megowan,  1  Mete.  (Ky.)  533;  Bynum  v. 
Burke  County  Com'rs,  101  N.  C.  412,  8  S.  E. 
136;  Taylor  v.  Wallace,  31  Ohio  St.  151; 
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c.  Computation  of  Time.  Where  a  statute  provides  that  notice  of  contest  of 
an  election  shall  be  given  within  a  certain  number  of  days  after  the  official 
declaration  of  the  final  result,  the  true  rule  is  to  include  the  first  day  and  exclude 
the  last ;  and  when  the  last  day  for  filing  the  notice  falls  on  Sunday  it  must  be 
filed  on  Saturday.  Monday  is  too  late.^^  Although  the  service  of  process  upon 
a  legal  holiday  is  irregular  and  may  be  pleaded  in  abatement  or  set  aside  upon 
motion,  a  notice  of  contest  of  election  is  not  technically  process,  but  is  more  in 
the  nature  of  a  mere  personal  notice,  informing  defendant  that  an  action  has  been 
commenced  against  him  and  that  he  is  required  to  answer  it  within  a  specified 
time.^^ 

d.  Time  as  Affecting  Amendments.  The  time  within  which  a  notice  of  con- 
test and  a  statement  of  the  grounds  of  contest  must  be  filed  under  the  statute 
does  not  operate  to  prevent  any  and  all  amendments  after  that  time  has  expired.^' 
But  a  statement  so  defective  as  to  confer  no  jurisdiction  on  the  court  is  incapable 
of  amendment  after  the  time  has  expired  within  which  the  notice  and  statement 
might  have  been  filed. Neither  can  a  statement  be  so  amended  as  to  incorporate 


Bowler  r.  Eisenhood,  1  S.  D.  577,  48  N.  W. 
136,  12  L.  R.  A.  705. 

Expiration  of  time  allowed  for  canvass. — 
In  an  election  contest  over  a  county  office, 
where  the  statute  requires  the  complaint  to 
be  filed  within  twenty  days  after  the  votes  of 
the  county  are  canvassed  and  the  statute  also 
requires  the  county  clerk  to  canvass  the  votes 
within  six  days  after  the  closing  of  the  polls, 
it  was  held  that  where  neither  the  pleading 
nor  proof  showed  when  the  votes  were  can- 
vassed the  twenty  days  would  be  taken  not 
to  have  commenced  until  the  expiration  of  the 
six  days  after  the  election.  Sa^^'yer  f.  Sweet, 
33  Nebr.  630,  50  N.  W.  954. 

12.  Misch  V.  Mayhew,  51  Cal.  514. 

Ten  days'  notice. —  Batman  r.  Megowan,  1 
Mete.  (Ky.)  533. 

Delivery  to  clerk  after  office  hours. —  The 
delivery  of  the  notice  of  appeal  to  the  clerk 
of  the  court  at  his  residence  in  the  evening  of 
the  last  day  allowed  for  that  purpose  is  not  a 
sufficient  filing,  although  the  clerk  indorsed 
the  papers  as  filed  on  that  day  and  entered 
the  case  in  the  appearance  docket  as  of  that 
day.  Taylor  r.  Wallace,  7  Ohio  Dec.  (Re- 
print) 328,  2  Cine.  L.  Bui.  115. 

Handing  a  paper  to  a  janitor  of  the  clerk's 
office  after  office  hours,  although  in  the  office, 
is  not  a  sufficient  filing  of  a  notice  of  con- 
test to  toll  the  limitation.  Taylor  v.  Wal- 
lace, 31  Ohio  St.  151  [affirming  7  Ohio  Dec. 
(Reprint)  328,  2  Cine.  L.  Bui.  115];  Kien- 
borth  v.  Bernard,  7  Ohio  Dec.  (Reprint)  359, 
2  Cine.  L.  Bui.  171. 

13.  Vailes  v.  Brown,  16  Colo.  462,  27  Pae. 
495,  14  L.  R.  A.  120;  Taylor  v.  Wallace,  7 
Ohio  Dec.  (Reprint)  328,  2  Cine.  L.  Bui. 
115. 

14.  Whitney  v.  Blackburn,  17  Oreg.  564, 
21  Pac.  874,  11  Am.  St.  Rep.  857. 

15.  Brown  v.  McCollum,  76  Iowa  479,  41 
N.  W.  197,  14  Am.  St.  Rep.  228. 

Failure  to  state  return-day  of  election.— 
In  an  election  contest  the  statement  provided 
for  in  the  statute  omitted  to  allege  the  re- 
turn-day of  the  election.  An  amended  com- 
plaint was  filed  alleging  the  return-day  as  of 
a  date  more  than  forty  days  prior  to  the  filing 
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of  the  amended  complaint,  but  less  than  forty 
days  prior  to  the  filing  of  the  original  com- 
plaint. It  was  held  that  the  amended  com- 
plaint, not  alleging  a  cause  of  action  against 
any  new  party,  related  to  the  commencement 
of  the  contest.  Preston  v.  Culbertson,  58  Cal. 
198. 

New  facts  discovered  by  return  notice  or 
answer. —  The  West  Virginia  statute  relating 
to  contested  elections  provides  that  in  con- 
testing the  election  of  a  judge  of  the  circuit 
court  the  contesting  party  shall  give  notice 
with  specifications  to  the  party  declared 
elected  Avithin  sixty  days  after  the  election. 
The  return  of  the  notice  of  the  respondent 
must  be  given  to  the  contestant  within  thirty 
days  after  the  service  of  his  notice  upon  the 
respondent  and  the  depositions  taken  must 
be  concluded  within  forty  days  after  the  serv- 
ice of  the  return  notice.  It  was  held  that  as 
new  facts  or  the  clue  to  the  discovery  of  them 
may  for  the  first  time  be  disclosed  by  the  re- 
turn notice  itself^  new  notices  with  addi- 
tional specifications  and  new  facts  discovered 
after  the  service  of  the  original  notice  and 
specifications  and  after  the  expiration  of  the 
sixty  days  may  be  given  by  the  contestant 
within  the  forty  days  allotted  for  the  taking 
of  depositions.  Loomis  v.  Jackson,  6  W.  Va. 
613. 

But  a  motion  to  strike  out  an  entire  peti- 
tion on  the  sole  ground  that  a  new  cause  of 
contest  was  incorporated  into  the  amended 
petition  after  the  expiration  of  the  statutory 
period  within  which  an  original  petition  could 
be  filed  is  properly  denied.  Such  motion 
should  be  limited  definitely  to  the  new  ground 
of  contest,  where  that  is  the  only  objection  to 
the  petition.  Southerland  v.  Sandlin,  (Fla. 
1902)  32  So.  786. 

16.  In  re  Butler  Tp.,  4  Pa.  Dist.  350; 
In  re  First  Ward,  11  Phila.  (Pa.)  380. 

Failure  to  show  that  contestant  is  an 
elector.— Gillespie  v.  Dion,  18  Mont.  183,  44 
Pac.  954,  33  L.  R.  A.  703. 

Failure  to  allege  that  petitioners  are  quali- 
fied electors. —  Whe^e  the  petition  is  defect- 
ive in  not  alleging  that  the  signers  are  quali- 
fied electors  who  voted  at  the  election  con- 

[XVII,  C.  4,  d] 


402    [16  Cyc] 


ELECTIONS 


an  entirely  new  ground  of  contest  after  the  time  for  tiling  the  original  statement 
has  expired.^^ 

5.  Service  of  Notice  —  a.  In  General.  The  statutory  requirements  for  service 
of  notice  or  process  must  be  strictly  complied  with,  and  the  return  of  the  officer 
should  show  such  compliance,  otherwise  the  court  will  not  acquire  jurisdiction.^^ 
Where  the  statute  is  silent  as  to  the  manner  of  serving  the  notice,  it  will  be  pre- 
sumed that  the  legislature  must  have  intended  it  to  be  done  in  the  manner  pro- 
vided for  the  service  of  notices  generally.^^ 

b.  In  Contest  of  Election  on  Proposition.  In  a  contest  of  an  election  on  a 
proposition  submitted  to  the  people,  there  being  no  adverse  candidate  upon  whom 
the  notice  can  be  served,  it  should  be  served  on  the  board  or  official  body  author- 
ized to  submit  such  proposition  to  the  electors.^^ 

D.  Parties  —  l.  In  Quo  Warranto.  In  the  absence  of  any  statute  prescribing 
the  mode  of  contesting  elections  the  only  remedy  is  an  information  in  the  nature 
of  a  quo  warranto  tiled  on  behalf  of  the  state  by  the  attorney-general  or  other 
prosecuting  officer  at  the  instance  of  a  private  citizen  or  citizens,  known  as  the 
relator  or  relators.^^  In  some  jurisdictions  a  party  claiming  to  have  been  elected 
to  an  otiice  may  contest  his  right  thereto  by  information  tiled  in  court  in  the  name 
of  the  state  upon  his  own  relation  against  the  party  holding  the  office.^^ 

2.  In  Statutory  Contests.  The  ordinary  statutory  election  contest  is  an  adver- 
sary proceeding,  wherein  the  candidate  defeated  on  the  face  of  the  returns  becomes 
the  contestant  and  the  candidate  returned  as  elected  becomes  defendant  or  con- 
testee,^  and  it  is  competent  for  the  legislature  to  dispense  with  the  necessity  of 


tested,  the  court  acquires  no  jurisdiction, 
and  hence  the  petition  cannot  be  amended  in 
that  regard,  after  the  statutory  period  has 
elapsed  within  which  a  contest  may  be  filed. 
In  re  Welti,  3  Wkly.  Notes  Cas.  (Pa.)  165, 
22  Pittsb.  Leg.  J.  (Pa.)  197. 

Affidavit  fatally  defective. —  Where  the  af- 
fidavit verifying  a  contested  election  petition 
does  not  specify  the  essential  prerequisites 
to  jurisdiction  specified  in  the  statute,  it  can- 
not be  amended  after  the  time  for  filing  the 
petition  has  expired  and  the  petition  should 
be  dismissed.  Barnes'  Case,  13  Lane.  Bar 
(Pa.)  183. 

Inserting    new    name    in    petition. —  An 

amendment  to  the  petition  and  affidavit  by 
inserting  after  the  time  prescribed  by  the 
statute  the  name  of  a  qualified  elector  in 
the  place  of  one  who  is  found  to  be  disquali- 
fied will  not  be  allowed.  Williams  v.  John- 
son, 16  Wkly."  Notes  Cas.  (Pa.)  223. 

17.  Southerland  1-.  Sandlin,  (Fla.  1902)  32 
So.  786. 

Statement  of  new  cause  of  action. —  An 

amended  notice  of  an  election  contest  in  which 
the  contestant  states  that  he  is  an  incum- 
bent of  the  oflice  under  an  appointment 
thereto  made  to  fill  a  vacancy  occurring  prior 
to  the  election,  and  that  he  claims  the  office 
by  being  such  incumbent  at  the  time  of  the 
election,  taken  in  connection  with  the  state- 
ment in  the  original  notice  of  contest  that 
defendant  was  ineligible,  states  a  new  cause 
of  action,  and  is  barred  if  not  filed  within 
the  time  allowed  for  instituting  a  contest. 
Batterton  v.  Fuller,  6  S.  D.  257,  60  N.  W. 
1071. 

18.  Cavanaugh  v.  McConochie,  134  111.  516, 
25  N.  E.  674;  Hadley  v.  Gutridge,  58  Ind. 
302 :  Rtate  \\  Hudson,  37  Ind.  198. 
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By  reading  notice  to  contestee. —  Where  the 
statute  provided  that  in  election  contests 
process  should  be  served  as  in  chancery  cases, 
and  in  such  cases  the  law  required  service  of 
process  to  be  made  by  delivering  a  copy  to 
defendant  or  leaving  such  copy  at  his  place 
of  abode,  it  was  held  that  a  return  of  a 
summons  in  an  election  contest  that  it  was 
served  by  reading  it  to  the  contestee  was  in- 
sufficient to  confer  jurisdiction  bf  the  person. 
Greenwood  v.  Murphy,  131  111.  604,  23  N.  E. 
421. 

As  prerequisite  to  a  hearing. —  Sailer  v. 
Keating,  11  Phila.  (Pa.)  382. 
Waiver  of  objection  by  appearance. —  The 

fact  that  the  writ  directing  the  clerk  to  re- 
count the  ballots  and  the  notice  thereof  to 
the  contestee  were  not  served  in  the  manner 
or  by  the  person  required  by  law  is  not  preju- 
dicial, where  the  clerk  obeyed  the  writ  and 
the  contestee  was  present  at  the  recount. 
Lankford  v.  Gebhart,  130  Mo.  621,  32  S.  W. 
1127,  51  Am.  St.  Eep.  585. 

19.  Broaddus  'c.  Mason,  95  Ky.  421,  25 
S.  W.  1060,  16  Ky.  L.  Rep.  38. 

20.  Truelson  v.  Duluth,  60  Minn.  132,  61 
N.  W.  911. 

21.  Although  this  proceeding  is  brought  in 
the  name  of  the  state  it  is  not  criminal  in  its 
nature  but  is  designed  for  the  determination 
of  purely  civil  rights.  McCrary  El.  ( 4th  ed. ) 
§  425.  For  matters  relating  to  quo  warranto 
generally  see  Quo  Wareanto. 

22.  State  v.  Adams,  65  Ind.  393. 

23.  Boring  f.  Griffith,  1  Heisk.  (Tenn.) 
456. 

Death  of  party. —  Hargett  f.  Parrish.  114 
Ala.  515,  21  So.  993. 

Relocation  of  county-seat. —  Burke  r.  Perry, 
26  Nebr.  414,  42  N.  W.  401. 
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making  the  state  a  party  to  such  contest,  for  the  legislature,  representing  th« 
state,  has  power  to  waive  its  rights  in  such  matters.^* 

3.  Joint  Actions.  The  court  can  acquire  no  jurisdiction  by  a  single  petition 
to  contest  the  j-ight  of  different  persons  to  different  offices.  There  must  be  a 
separate  petition  for  each  office.^^  But  where  several  candidates  are  voted  for  on 
the  same  ballot  or  ticket,  as  where  several  persons  are  candidates  for  the  common 
council  from  the  same  ward,  and  the  contestants  of  the  election  allege  fraud  or 
mistake  calculated  to  affect  the  entire  ticket  and  to  destroy  the  returns  as  to  each 
one  of  the  set  returned  as  elected  it  is  not  necessary  for  the  contestants  to  ffle  a& 
many  copies  of  their  petition  as  there  are  persons  upon  the  ticket  returned 
elected.^^  If  there  are  reasons  why  any  of  the  respondents  would  suffer  from 
being  joined  witli  the  others  in  one  petition,  such  respondents  when  they  come 
to  answer  may  set  out  these  reasons  and  so  sever  in  their  answers  and  ask  the 
court  to  allow  them  to  sever  in  their  trials.^'' 

4.  In  Contesting  Tie.  In  case  of  a  tie  vote  returned  either  party  may  contest 
the  election,  and  in  such  an  event  the  proceedings  must  be  against,  and  the  notice 
given  to,  the  other  party  and  not  to  the  incumbent  holding  over  who,  althougli 
indirectly  interested,  is  in  no  way  a  party  to  the  contest.^^ 

5.  In'  Election  on  Propositions.  It  is  necessary  that  the  public  be  made  a 
party  in  the  contest  of  an  election  on  any  subject  submitted  to  popular  vote.^ 
It  has  been  held  that  where  a  citizen  of  a  township  representing  a  class  may 
bring  an  action  for  the  purpose  of  testing  the  validity  of  a  certain  township 
election,  another  citizen  for  himself  and  others  of  the  same  class,  upon  the  same 
principle,  may  be  allowed  to  come  in  and  defend.^ 

6.  Incumbent  of  Office.    An  incumbent  of  an  office  who  is  entitled  to  hold 


24.  Boring  v.  Griffith,   1  Heisk.  (Tenn.) 
456. 

Constitutionality  of  statute. —  In  State  v. 
Lewis,  51  Conn.  113,  it  was  contended  that 
the  statute  authorizing  election  contests  un- 
der which  the  action  was  brought  was  uncon- 
stitutional, because  it  made  no  provision  for 
making  the  state  a  party;  but  the  court  held 
that  the  statute  was  not  invalid  for  this  rea- 
son, and,  although  the  public  had  an  interest, 
the  legislature  representing  the  state  having 
power  to  waive  its  rights  might  authorize  ' 
proceedings  of  this  nature  to  which  it  should 
not  be  a  party. 

Joinder  of  state  and  contestant.— Under 
the  Arkansas  statute  providing  that  either 
the  state  or  the  party  entitled  to  an  office 
may  bring  proceedings  against  the  usurper 
thereof,  it  has  been  held  that  there  is  no 
error  in  the  state,  and  the  party  claiming  the 
office  joining  as  plaintiffs  in  an  action  against 
another  in  possession  of  the  office.  Whittaker 
r.  Watson,  68  Ark.  555,  60  S.  W.  652. 

25.  Vance  f.  Gaylor,  25  Ark.  32;  In  re 
Butler  Tp.,  4  Pa.  Dist.  350;  In  re  Coopers- 
dale,  13  Pa.  Co.  Ct.  62;  In  re  Cass  Tp.,  2 
Leg.  Chron.  (Pa.)  307;  In  re  Mahanoy,  1  Leg. 
Chron.   (Pa.)  314. 

26.  Moock  V.  Conrad,  155  Pa.  St.  586,  26 
Atl.  700;  In  re  Mahanoy,  1  Leg.  Chron.  (Pa.) 
314. 

Complaint  against  several  for  different  of- 
fices.—  The  Virginia  statute  commands  that 
returns  of  county  elections  be  upon  complaint 
of  fifteen  or  more  voters  of  undue  election 
and  false  return,  and  counter  complaint  if 
any  be  filed,  subject  to  the  inquiry,  determina- 
tion, and  judgment  of  the  county  court  which 


shall  proceed  without  a  jury  and  on  .the  testi- 
mony, to  decide  the  same  upon  the  merits 
according  to  the  constitution  and  the  laws.. 
It  was  held  that  a  complaint  by  the  requisite 
number  of  voters  of  a  county,  contesting  as 
fraudulent  the  election  of  certain  candidates 
for  county  treasurer,  sheriff,  and  commis- 
sioner of  the  revenue,  was  not  demurrable  oiii 
the  ground  of  misjoinder  of  parties.  Richard- 
son f.  Farrar.  88  Va.  760,  15  S.  E.  117. 

27.  Moock  r.  Conrad,  155  Pa.  St.  586,  26 
Atl.  700. 

28.  Erdman  v.  Barrett,  89  Pa.  St.  320. 
The  fact  that  an  election  has  been  declared 
to  be  a  tie  and  has  been  decided  by  lot  ac- 
cording to  statute  does  not  deprive  the  un- 
successful candidate  of  his  right  to  contest 
the  tie.  Imboden  v.  Cullj^,  94  Ky.  45,  21 
S.  W.  339,  14  Ky.  L.  Rep.  701 ;  People  v.  Rob- 
ertson, 27  Mich.  116.  For  the  fact  that  the 
tie  has  been  decided  by  lot  by  the  canvassing 
board  in  accordance  with  the  provisions  of 
the  statute  is  not  such  an  adjudication  of 
the  votes  canvassed  as  will  estop  the  defeated 
candidate  from  contesting  the  ballots  counted! 
for  his  opponent.  Nicholls  f.  Barrick,  27 
Colo.  432,  62  Pac.  202. 

29.  Metamora  r.  Eureka,  163  111.  9,  45 
N.  E.  209. 

In  a  proceeding  to  contest  an  election  foi 
organizing  certain  territory  into  a  village  the 
public  must  be  made  a  party;  it  is  not  suffi- 
cient to  make  certain  private  individuals  re- 
siding in  the  territory  alleged  to  have  beeu 
the  principal  promoters  of  the  scheme  parties 
defendant,  as  they  cannot  represent  the  pub- 
lic.   Lusk  V.  Thatcher,  102  111.  60. 

30.  Perry  v.  Whitaker,  71  N.  C.  477. 
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over,  in  case  of  the  ineligibility  of  the  candidate  elected,  has  sufficient  interest  in 
the  matter  to  invoke  a  decision  of  the  court  as  to  the  legality  of  tlie  election.^^ 
So  such  an  incumbent  may  be  permitted  to  offer  legal  opposition  to  the  invest- 
ment with  an  office  of  one  who  claims  it  under  a  void  election.^^  It  has  been 
lield,  however,  that  a  former  officer  claiming  to  hold  an  office  until  his  successor 
is  duly  qualified  is  not  a  party  having  an  interest  to  be  affected,  so  as  to  authorize 
him  to  prosecute  an  election  contest.^^  An  action  can^iot  be  maintained  by  an 
individual  claiming  to  hold  a  municipal  office  to  determine  his  right  thereto,  when 
it  does  not  appear  that  any  person  claims  the  office  in  hostility  to  him,  or  that 
there  has  been  any  interference  by  defendant  with  his  legal  rights  as  an  officer .^^ 

7.  Next  Highest  Candidate.  Where  the  gravamen  of  the  contest  is  the  ineli- 
gibility of  the  candidate  elected,  the  candidate  receiving  the  next  highest  number 
of  votes  has  no  such  interest  as  entitles  him  to  be  heard.^^ 

E.  Pleading" — l.  Complaint,  Petition,  or  Notice  and  Statement  —  a.  Nature 
of  Proceeding.  An  election  contest  is  a  special  statutory  proceeding,  not  a  civil 
action  subject  to  the  rules  of  pleading  in  actions  at  law.^^  But  as  in  a  civil  action 
a  demurrer  admits  all  facts  well  alleged  in  the  complaint  or  petition  and  relieves 
the  contestant  from  the  necessity  of  proving  them.^' 

b.  General  Requisites  of  Complaint  or  Petition.  While  it  is  not  necessary  that 
the  contestant  set  forth  the  grounds  of  complaint  with  every  degree  of  particu- 
larity, it  is  necessary  that  the  facts  be  stated  wdth  clearness  and  precision.  And 
moreover  the  claimant  must  set  forth  a  meritorious  case,  that  is,  he  must  allege 
material  facts,  which  if  established  by  the  evidence  will  change  the  result  of  the 
election,  otherwise  an  investigation  w^ould  be  a  useless  proceeding.^^  Certainty  to 
a  common  intent  is  all  that  is  required  in  an  election  petition. -^^ 


31.  Taylor  f.  Sullivan,  45  Minn.  309,  47 
N.  W.  802,  22  Am.  St.  Rep.  729,  11  L.  R.  A. 
272. 

32.  Marshall  f.  Kerns,  2  Swan  (Tenn.) 
68. 

33.  Com.  v.  West,  5  Pa.  Co.  Ct.  219. 

34.  Demarest  v.  Wiekham,  63  N.  Y.  320. 

35.  Com.  V.  Cluley,  56  Pa.  St.  270,  94  Am. 
Dec.  75. 

36.  Kreitz  v.  Behrensmeyer,  125  111.  141, 
17  N.  E.  232,  8  Am.  St.  Rep.  349;  Gonzales 
f.  Gallegos,  10  N.  M.  372,  62  Pac.  1103. 

There  is  a  broad  distinction  between  a  suit 
for  an  office  and  a  mere  contest  of  the  elec- 
tion as  declared  by  the  officer  or  officers  to 
whom  the  duty  of  certifying  the  fact  is  pri- 
marily intrusted.  In  one  case  the  immediate 
right  of  plaintiff  to  the  office  and  its  fees  and 
emoluments  is  the  purpose  and  direct  sub- 
ject-matter of  the  suit;  while  in  the  other 
the  right  to  the  office  may  result  as  a  conse- 
quence from  the  contest,  but  is  not  its  pri- 
mary object  and  may  not  follow  from  it, 
although  the  contestant  may  prove  success- 
ful.   Williamson  v.  Lane,  52  Tex.  335. 

37.  Lewis  t;.  Boynton,  25  Colo.  486,  55  Pac. 
732. 

38.  Taliaferro  i'.  Lee,  97  Ala.  92,  13  So. 
125;  Territory  i'.  Mohave  County,  (Ariz. 
1887)  12  Pac.  730;  Weaver  v.  Given,  6  Phila. 
(Pa.)  65. 

What  contestant  must  allege. —  A  contest- 
ant either  in  his  petition  or  notice  of  the 
grounds  of  contest  and  specifications  must 
by  direct  averments  substantially  show  what 
was  the  result  of  the  election  as  declared  by 
the  returning  officers ;  in  what  manner  and  to 
what  extent  that  result  will  be  affected  by 
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the  errors  complained  of  in  the  specifications ; 
and  unless  it  further  appears  upon  the  face 
of  the  petition,  notice  and  specifications  that 
the  result  of  said  election  will  be  so  changed 
by  proof  of  said  allegations  as  to  overcome 
the  majority  of  the  person  who  has  been  de- 
clared duly  elected,  or  to  show  that  it  is 
impossible  to  ascertain  the  true  result,  it 
will  be  the  duty  of  the  court  on  motion  to 
quash  the  same.  Loomis  v.  Jackson,  6  W.  Va. 
613. 

39.  In  re  Election  Cases,  65  Pa.  St.  20 
\_r  ever  sing  2  Brewst.  1]. 

Ballot  cast  for  candidate  by  wrong  name. 
—  A  petition  to  contest  an  election  of  a  bor- 
ough assessor  alleged  that  the  election  was 
undue  and  illegal  in  that  the  returns  showed 
that  William  H.  Hargrave  had  received  two 
hundred  and  fifty-five  votes  and  Ellsworth 
Kochersperger  two  hundred  and  fifty-four 
and  Ellsworth  Koch  one  vote,  whereas  there 
was  no  such  person  as  Ellsworth  Koch  in  the 
election  district  and  the  petitioners  believed 
that  this  last  vote  was  intended  for  Ellsworth 
Kochersperger  and  prayed  for  a  hearing.  It 
was  held  that  the  petition  was  sufficient  to 
move  the  court  to  order  a  contest.  Kocher- 
sperger Xi,  Hargrave,  6  Pa.  Co.  Ct.  510. 

The  degree  of  certainty  required  in  a  state- 
ment of  the  cause  of  contest  in  an  election 
case  is  not  the  highest  degree  of  certainty 
known  in  pleading,  but  only  such  as  will  suf- 
fice to  inform  defendant  of  the  particular 
proceeding  or  cause  upon  which  the  contest 
is  founded.    Minor  v.  Kidder,  43  Cal.  229. 

The  statement  need  not  detail  the  particu- 
lar means  or  measures  resorted  to  for  the 
purpose  of  accomplishing  a  miscount,  but  the 
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e.  Particular  Facts  Must  Be  Averred  —  (i)  In  General.  In  a  statutory  pro- 
ceeding to  contest  an  election  the  contestant's  initial  pleading,  whether  it  be 
termed  a  declaration,  complaint,  petition,  or  notice  and  statement,  must  set  forth 
the  particular  facts  relied  upon  as  invalidating  the  election  of  his  opponent  in 
order  that  the  latter  may  be  apprised  of  the  case  he  has  to  meet.^^  Thus  an 
allegation  that  the  contestant  received  more  votes  than  the  contestee  is  an  aver- 
ment of  a  conclusion,  and  is  but  tantamount  to  a  general  averment  that  the  judg- 
ment of  the  county  board  of  canvassers  was  erroneous,  and  when  pleaded  as  an 
independent  ground  of  contest  will  be  regarded  as  surplusage  ;  and  the  facts  and 
circumstances  set  out  must  be  of  such  a  character  upon  the  face  of  the  pleading 
as  reasonably  to  establish  that  some  other  person  than  the  incumbent  was  legally 
elected  to  the  office  which  the  incumbent  holds.'^^  General  averments  of  fraud, 
mistake,  intimidation,  and  the  like  are  but  conclusions  of  law.  The  particular 
facts  relied  on  must  be  set  forth.^^  In  a  contest  of  an  election  on  the  ground  that 
voters  were  intimidated,  the  petition  should  set  forth  the  names  of  the  persons 


ultimate  fact.    Minor  v.  Kidder,  43  Cal.  229. 

40.  Indiana. —  Borders  v.  Williams,  155 
Ind.  36,  57  N.  E.  527. 

Louisiana. —  Augustin  v.  Eggleston,  12  La. 
Ann.  366. 

Missouri. —  State  v.  Spencer,  166  Mo.  271, 
65  S.  W.  981. 

A'ew;  Jersey. —  Lehlbach  r.  Haynes,  54 
N.  J.  L.  77,  23  Atl.  422. 

West  Virginia. —  Harrison  ?■.  Lewis,  6 
W.  Va.  713. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  266 
et  seq. 

Allegation  too  indefinite. —  An  allegation 
that  the  county  canvassing  board  made  grave 
errors  in  the  count  of  the  vote,  and  that  many 
voters  of  the  opposite  political  faith  crossed 
over  and  voted  for  plaintiff,  and  that  in 
counting  such  votes  it  was  easy  to  make  mis- 
takes to  plaintiff's  hurt,  is  not  sufficiently 
specific  to  be  considered  by  the  court  or  to 
authorize  a  recount  of  the  ballots.  Edwards 
V.  Logan,  69  S.  W.  800,  24  Ky.  L.  Rep.  678. 

Allegation  that  ballots  were  not  in  con- 
formity with  the  law. —  An  allegation  in  an 
election  contest  petition  that  several  hundred 
ballots  cast  and  counted  for  the  incumbent 
were  not  in  conformity  with  law  is  too  vague. 
Lehlbach  v.  Haynes,  54  N.  J.  L.  77,  23  Atl. 
422. 

Use  of  the  words  "and  upward." — Where 
a  contested  election  petition  alleges  that  a 
specified  number  "  and  upward "  of  illegal 
votes  were  polled,  and  the  specified  number 
of  votes  given  would  be  sufficient  if  their  il- 
legality was  proved  to  change  the  result  of 
the  election,  the  use  of  the  words  "  and  up- 
ward "  was  held  not  to  make  the  petition 
general,  vague,  and  indefinite.  Mann  r.  Cas- 
sidy,  1  Brewst.  (Pa.)  11;  In  re  Beamish,  6 
L.  T.  N.  S.  (Pa.)  71. 

Statement  of  election. —  A  petition  which 
states  that  the  relator  was  elected  by  a 
plurality  of  the  legal  votes  over  and  above 
all  other  candidates  for  the  same  office  is  not 
objectionable  as  being  too  general,  because 
a  mere  statement  that  he  was  elected  would 
be  sufficient.  State  v.  Dalton,  1  Ohio  Cir.  Ct. 
119,  1  Ohio  Cir.  Dec.  71. 

Districts  in  which  the  irregularities  oc- 
curred.—  Where  the  grounds  of  contest  are 


that  legal  votes  were  rejected  and  illegal 
votes  received,  the  petition  should  state  in 
what  precincts  these  irregularities  occurred. 
Lehlbach  v.  Haynes,  54  N.  J.  L.  77,  23  Atl. 
422. 

Allegation  of  conclusion  of  law. —  Ex  p. 

Burke,  22  Pittsb.  Leg.  J.  (Pa.)  193. 

The  notice  in  a  contested  election  case  must 
set  forth  with  reasonable  certainty  the  facts 
on  which  the  contest  is  founded.  A  notice 
which  states  as  the  sole  ground  of  complaint 
that  the  county  court  commissioners  failed 
and  refused  to  count  the  votes  at  a  certain 
precinct  which  had  been  duly  certified  by  the 
commissioners  of  election  at  such  precinct, 
and  that  if  these  votes  had  been  counted  the 
contestant  would  have  been  duly  elected,  is 
insufficient.  Halstead  v.  Rader,  27  W.  Va. 
806.  Although  the  specifications  in  a  petition 
contesting  an  election  do  not  in  so  many 
words  set  out  that  any  illegal  votes  were 
received  and  counted  for  the  respondent,  or 
that  the  illegal  conduct  of  the  election  of- 
ficers in  the  district  named  changed  the  re- 
sult of  the  election,  yet  where  each  specifica- 
tion contains  a  distinct  charge  that,  for 
causes  therein  recited  at  length,  the  election 
in  such  districts  was  unlawful,  fraudulent, 
and  void,  it  is  sufficient.  Ln  re  Barber,  10 
Phila.  (Pa.)  579  [affirmed  in  7  Leg.  Gaz. 
126]. 

Statement  charging  merely  negligence. —  A 

statement  of  a  contestant  charging  not  more 
than  simple  negligence,  and  a  failure  to  ex- 
ercise that  degree  of  care  to  the  end  that  the 
votes  should  be  duly  counted  and  returned 
and  the  true  result  declared,  is  insufficient 
to  give  the  court  jurisdiction.  Taliaferro  r. 
Lee,  97  Ala.  92,  13  So.  125. 

41.  Borders  v.  Williams,  155  Ind.  36,  57 
N.  E.  527. 

42.  Suspicious  circumstances  are  not  suffi- 
cient ;  mere  suspicions  do  not  establish  the 
legality  of  the  election  of  the  petitioner,  or 
the  defeat  of  the  incumbent.  Groth  r. 
Schlemm,  65  N.  J.  L.  431,  47  Atl.  502. 

43.  People  v.  Glenn  Countv,  100  Cal.  419, 
35  Pac.  302,  38  Am.  St.  Rep.  305;  Smith  r. 
Harris,  18  Colo.  274,  32  Pac.  616;  Todd  v. 
Stewart,  14  Colo.  286,  23  Pac.  426;  Carpen- 
ter's Case,  2  Pars.  Eq.  Cas.  (Pa.)  537. 
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deterred  from  voting,  and  allege  that  tliey  would  have  voted  for  the  defeated 
candidate,  or  on  the  losing  side  of  the  question  submitted  to  the  voters  at  the 
election,  and  that  the  number  of  voters  so  intimidated  was  such  that  the  result  of 
the  election  would  have  been  different  if  they  had  voted.^  The  complaint  must 
set  forth  one  or  more  of  the  grounds  of  contest  enumerated  in  the  statute,  other- 
wise it  will  be  bad  on  demurrer.^^  But  it  is  not  necessary  to  allege  the  particular 
fact  as  to  each  individual  ballot  the  rejection  of  which  is  complained  of/^ 

(ii)  In  Quo  Wabranto.  Where  an  information  in  the  nature  of  a  quo 
warranto  may  be  filed  by  a  private  citizen  to  oust  his  adversary  and  test  his  own 
right  to  the  office,  he  must  allege  facts  showing  his  right  to  the  office ;  otherwise 
the  court  will  not  inquire  into  the  rights  of  the  incumbent.^^  But  if  the  informa- 
tion be  filed  by  the  attorney-general  the  court  will  inquire  whether  or  not  the 
incumbent  is  a  de  jure  officer .^^ 

d.  Speeifieation  of  Mere  Irregularities.  Specifications  of  mere  irregularities 
not  affecting  the  result  of  the  election  will  be  stricken  out  on  motion.*^ 

e.  Time  of  Election.  The  time  of  the  election  at  which  the  contestant  claims 
to  have  been  elected  to  the  office  should  be  stated  in  the  complaint  indirect  terms 
and  should  not  be  left  to  mere  inferences.^ 

f.  Names  of  Illegal  Voters.  A  complaint  or  petition  in  a  contest  on  the  ground 
that  the  election  was  carried  by  illegal  votes  should  allege  who  the  illegal  voters 
were.^^    And  if  the  statute  requires  the  contestant  to  serve  a  list  of  alleged  illegal 


Allegation  that  legal  voters  were  prevented 
from  voting. —  A  notice  that  an  election  will 
be  contested  on  the  ground  that  a  large  num- 
ber of  legal  voters  desired  and  attempted  to 
cast  their  votes,  but  with  the  knowledge,  con- 
sent, and  connivance  of  the  judges  of  the 
election  were  by  violence  and  threats  pre- 
vented from  so  doing,  is  too  general  and  in- 
definite as  a  specification  of  a  ground  of  con- 
test. Soper  V.  Sibley  County,  46  Minn.  274, 
48  N.  W.  1112. 

Fraud  is  never  to  be  presumed,  it  must  be 
particularly  alleged,  especially  when  the  act 
charged  as  a  fraud  msty  be  innocent.  Conse- 
quently a  contestant  charging  fraud  in  an 
election  must  by  apt  words  allege  in  his  peti- 
tion every  act,  fact,  and  intent  which  neces- 
sarily enter  into  and  constitute  that  particu- 
lar fraud,  and  these  essentials  must  be  al- 
leged with  such  precision  and  certainty  as 
to  exclude  every  construction  except  the 
fraudulent  and  wrongful  purpose  complained 
of.    Loomis  V.  Jackson,  6  W.  Va.  613. 

It  is  not  sufficient  for  a  complaint  or  peti- 
tion in  a  contested  election  case  to  aver  that 
votes  were  fraudulently  received,  unless  it  is 
also  stated  for  whom  they  were  polled  and 
the  number  of  them.  Mann  v.  Cassidy,  1 
Brewst.  (Pa.)  11;  Matter  of  Dist.-Atty.,  2 
Phila.  (Pa.)  199.  In  a  complaint  of  an  un- 
due election  or  a  false  return,  the  facts  must 
be  stated  with  clearness  and  precision  and 
must  appear  to  be  material  and  sufficient  if 
proved  to  change  the  result.  Weaver  v.  Given, 
1  Brewst.  (Pa.)  140,  6  Phila.  (Pa.)  65,  114. 

44.  Cole  V.  McClendon,  109  Ga.  183,  34 
S,  E.  384. 

45.  Powers  v.  Hitchcock,  129  Cal.  325,  61 
Pac.  1076. 

46.  Roberson  v.  Hubler,  11  Okla.  297,  67 
Pac.  477. 

47.  State  v.  Hamilton,  29  Nebr.  198,  45 
N.  W.  279. 
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48.  State  v.  Hamilton,  29  Nebr.  198,  45 
N.  W.  279. 

49.  Mann  v.  Cassidy,  1  Brewst.  (Pa.)  11; 
Matter  of  Dist.-Atty.,  2  Phila.  (Pa.)  199. 

Mere  irregularities. —  Where  some  of  the 
grounds  alleged  are  mere  irregularities,  which 
if  sustained  by  proof  would  not  be  sufficient 
cause  for  setting  aside  the  election,  they  will 
be  stricken  out.  Kneass'  Case,  2  Pars.  Eq. 
Cas.  (Pa.)  553,  Brightly  Lead.  Cas.  El.  260, 
337. 

50.  People  v.  Ryder,  16  Barb.  (N.  Y.)  370. 

51.  California. —  Preston  v.  Culbertson,  58 
Cal.  198;  Norwood  v.  Kenfield,  30  Cal. 
393. 

Colorado. —  Schwarz  v.  Garfield  County 
Ct.,  14  Colo.  44,  23  Pac.  84. 

Georgia.— Paulk  v.  Lee,  117  Ga.  6,  43  S.  E. 
368. 

Kentucky. —  Lunsford  v.  Culton,  23  S.  W. 
946,  15  Ky.  L.  Rep.  504. 

Mississippi. —  State  v.  Laizer,  77  Miss.  146, 
25  So.  153. 

Missouri. — Applegate  v.  Eagan,  74  Mo.  258. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  266 
et  seq. 

Ballots  cast  by  fictitious  persons  in  names 
of  registered  electors. —  In  the  contested  elec- 
tion case,  where  an  order  is  made  on  motion 
of  the  respondent  to  require  the  relator  to 
furnish  a  list  of  the  names  of  persons  alleged 
to  have  voted  illegally,  he  may  give  the 
names  of  persons  legally  registered  whose 
ballots  were  cast  by  others  whose  identity 
cannot  be  shown.  Londoner  v.  People,  15 
Colo.  557,  26  Pac.  135. 

In  quo  warranto  by  the  state. —  In  con- 
testing an  officer's  election  the  parties  cannot 
go  behind  the  official  returns  unless  the  spe- 
cific objections  thereto,  for  instance  desig- 
nating the  number  and  names  of  alleged  ille- 
gal voters,  be  stated  in  the  pleadings.  State 
V.  Townsley,  56  Mo.  107. 
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votes  on  defendant,  evidence  offered  by  the  contestant  to  prove  the  illegality  of 
a  vote  not  so  specified  should  be  excluded.^^  But  it  has  been  held  that  a  statement 
of  tlie  number  of  illegal  votes  polled,  for  whom  polled,  and  when  and  where 
polled  is  sufficient,  without  specifying  the  names  of  the  illegal  voters,  at  least  in 
the  absence  of  a  motion  to  make  more  definite  and  specitic.^^  A  complaint  which 
states  that  a  certain  number  of  illegal  votes  were  cast  and  counted  and  gives  the 
reason  why  they  were  illegal  and  should  have  been  thrown  out  is  sufficient 
and  where  it  is  alleged  that  divers  persons  named  voted  illegally  and  also  that 
other  persons  unknown  to  the  complainant  had  voted  at  the  election  illegally  and 
fraudulently,  it  is  not  error  to  admit  evidence  of  illegal  voting  by  persons  other 
than  those  named  in  the  pleadings.^^  It  has  also  been  held  that  the  contestant  is 
not  obliged  to  set  out  the  name  of  every  illegal  voter  and  specify  the  reason  why 
his  vote  is  illegal.^^  So  also  it  seems  to  be  settled  in  the  house  of  representatives 
that  it  is  not  necessary  in  a  notice  of  contest  to  give  the  names  of  illegal  voters 
objected  to,  or  to  furnish  a  list  of  them  to  the  sitting  member.^^  In  a  contest  on 
the  ground  that  certain  votes  were  cast  by  persons  who  were  not  qualified  voters, 
fraud  on  the  part  of  the  election  officers  is  not  a  necessary  allegation.^^ 

g.  Allegation  That  Contestant  Was  Elected.  In  a  complain  ^  or  petition  in  an 
election  contest  case,  it  is  prudent  to  allege  that  the  contestant  was  elected  ;  but 
in  the  absence  of  such  specific  allegation  it  is  sufficient  if  facts  be  alleged  from 
which  the  court  can  see  that  if  they  be  proved  the  contestant  was  in  fact  elected.^^ 
It  should  be  alleged  in  the  complaint  or  petition  that  the  alleged  illegal  votes  given 
to  the  contestee  if  taken  from  him  would  reduce  the  number  of  his  legal  votes  to 
or  below  the  number  of  legal  votes  given  to  the  contestant.*^  It  is  not  sufficient 
to  allege  that  enough  illegal  votes  were  cast  at  the  election  to  have  changed  the 
result.*^^    The  contestant  must  allege  in  his  complaint  or  petition  that  he  received 


Where  objection  is  to  counting  blanks. — 

Where  the  objection  is  not  to  the  voters,  but 
to  the  action  of  the  officers  of  election  in 
counting  blanks  as  votes,  the  requirement  of 
the  statute  that  the  notice  of  contest  shall 
state  the  names  of  the  voters  objected  to  does 
not  apply.  Moffatt  v.  Montgomery,  68  Mo. 
162. 

52.  Smith  v.  Thomas,  121  Cal.  533,  54  Pac. 
71. 

53.  Tunks  v.  Vincent,  106  Ky.  829,  51 
S.  W.  622,  21  Ky.  L.  Rep.  475;  Berry  v.  Hull, 
6  N.  M.  643,  30  Pac.  936;  In  re  Orphans' 
Ct.,  1  Brewst.  (Pa.)  162;  State  v.  Hilmantel, 
21  Wis.  566. 

54.  Greeley  v.  Holland,  14  Nev.  320. 

55.  Berry  v.  Hall,  6  N.  M.  643,  30  Pac. 
936. 

56.  Kreitz  r.  Behrensmeyer,  125  HI.  141, 
17  N.  E.  232,  8  Am.  St.  Rep.  349;  Burke  v. 
Perry,  26  Nebr.  414,  42  N.  W.  401;  In  re 
Election  Cases,  65  Pa.  St.  20 ;  Bertolet's  Case, 
2  Pa.  Dist.  849,  13  Pa.  Co.  Ct.  353;  In  re 
Contested  Elections,  2  Brewst.  (Pa.)  1,  7 
Phila.  (Pa.)  41;  In  re  Orphans'  Ct.,  1 
Brewst.  (Pa.)  162;  In  re  Orphans'  Ct.,  1 
Brewst.  ( Pa. )  67 ;  Mann  v.  Cassidy,  1  Brewst. 
(Pa.)  U;  In  re  Gressang,  5  Pa.  Co.  Ct.  251; 
Whitehouse  v.  Schalck,  5  Wkly.  Notes  Cas. 
(Pa.)  122;  Matter  of  Dist.-Atty.,  2  Phila. 
(Pa.)  199;  Fowler  v.  Felthoff,  1  Leg.  Rec. 
(Pa.)  105;  In  re  Beamish,  6  L.  T.  N.  S. 
(Pa.)  71. 

57.  Vallandigham  v.  Campbell,  1  Bartl. 
Cas.  Cont.  El.  233;  Otero  v.  Gallegos,  1 
Bartl.  Cas.  Cont.  El.  177;  Wright  v.  Fuller, 


1  Bartl.  Cas.  Cont.  El.  152;  Varnum's  Case, 
CI.  &  H.  Cas.  Cont.  El.  112. 

58.  Kelly  v.  State,  79  Miss.  168,  30  So.  49. 

59.  Indiana. —  Dobyns  v.  Weadon,  50  Ind. 
298  ;  Nickels  i\  Ragsdale,  28  Ind.  181. 

Kentucky. —  Leeman  v.  Hinton,  1  Duv.  37. 

North  Carolina. —  Oden  v.  Bates,  98  N.  C. 
594,  3  S.  E.  491;  Hahn  v.  Stinson,  98  N.  C. 
591,  3  S.  E.  490;  HancocK  v.  Hobbs,  98  N.  C. 
589,  3  S.  E.  489. 

Pennsylvania. —  Miller  v.  Milligan,  12 
Phila.  575. 

Wisconsin. —  State  v.  Brunner,  20  Wis.  62. 

To  authorize  a  person  to  institute  an  elec- 
tion contest  in  his  own  name  under  the  stat- 
ute, such  person  must  state  in  his  notice  of 
contest  such  facts  as  would  prima  facie  en- 
title him  to  the  office  himself.  Merely  stat- 
ing that  he  was  a  candidate  for  the  office  is 
not  sufficient.  Batterton  v.  Fuller,  6  S.  D. 
257,  60  N.  W.  1071. 

60.  It  is  not  enough  to  say  the  contestant 
would  have  received  a  majority;  that  ma- 
jority may  also  have  consisted  of  illegal  votes 
in  whole  or  in  part.  Wade  v.  Gates,  112  Ala. 
325,  20  So.  495;  Lehlbach  v.  Haynes,  54 
N.  J.  L.  77,  23  Atl.  422. 

Must  state  that  illegal  votes  were  cast  for 
candidate  declared  elected. —  Zerby  v.  Snare, 
107  Pa.  St.  183. 

61.  It  must  also  be  averred  that  the  ma- 
jority of  the  legal  votes  were  cast  in  favor  of 
the  contestant,  or  of  tne  proposition  for 
which  he  stands  as  contestant.  Hannah  v. 
Shepherd,  (Tex.  Civ.  App.  1894)  25  S.  W. 
137. 
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a  greater  number  of  legal  votes  than  any  other  candidate  for  the  same  office 
voted  for  at  that  election. 

h.  Non-Election  of  Contestee.  Wliere  facts  sufficient  to  authorize  an  investi- 
gation are  well  stated,  a  complaint  or  petition  is  not  objectionable  for  a  failure  to 
allege  that  the  contestee  was  not  elected.^^ 

i.  Allegation  That  Contestee  Was  Declared  Elected.  Until  the  vote  has  been 
canvassed  and  a  certificate  of  election  has  been  issued  by  the  proper  officer,  there 
can  arise  no  cause  for  a  contested  election,  because  until  that  time  it  cannot  be 
known  who  is  officially  declared  elected.^  An  election  contest  is  a  statutory  pro- 
ceeding to  obtain  a  recanvass  of  the  votes  cast  at  an  election,  as  the  result  of 
which  some  person  has  been  declared  elected ;  and  where  the  court  finds  that  no 
one  has  been  declared  elected  it  has  no  jurisdiction  of  the  contest  and  cannot 
declare  the  contestant  elected.*'^  Hence  the  complaint  or  petition  should  allege 
who  was  declared  to  be  elected  by  the  canvassers  ;  but  an  averment  that  the  con- 
testee was  the  successful  candidate  is  equivalent  to  an  averment  that  he  had  been 
declared  elected,  within  the  meaning  of  the  statute.^^ 

j.  Averment  of  Contestant's  Eligibility.  An  averment  that  the  contestant 
was  a  candidate  and  was  duly  elected  to  the  office  in  question  is  sufficient,  without 
any  express  averment  of  his  eligibility  to  the  ofiice.^^ 

k.  Allegation  as  to  Change  of  Result  of  Election.  The  better  oj^inion  is  that 
the  complaint  or  petition  must  allege  that  the  irregularities  complained  of  changed 
the  result  of  the  election.^^  Although  under  some  statutes  it  is  held  not  to  be 
necessary  to  state  that  the  result  would  have  been  different  had  the  irregularities 


62.  Fish  V.  CoUens,  21  La.  Ann.  289.  Com- 
pare  Eoberson  v.  Hubler,  11  Okla.  297,  67 
Pac.  477. 

63.  Bragunier  v.  Penn,  79  Md.  244,  24  Atl. 
12. 

64.  Barnes  v.  Gottschalk,  3  Mo.  App.  111. 

65.  Austin  v.  Dick,  100  Gal.  199,  34  Pac. 
655. 

66.  Andrews  v.  Otsego  Gounty  Probate 
Judge,  74  Mich.  278,  41  N.  W.  923. 

67.  Griffen  v.  Wall,  32  Ala.  149. 

The  omission  to  recite  in  a  notice  of  elec- 
tion contest  that  the  contestee  received  the 
certificate  of  election  will  not  invalidate  such 
notice  (Sone  v.  Williams,  130  Mo.  530,  32 
S.  W.  1016),  and  it  has  been  held  that  a 
petition  in  a  contested  election  case  will  not 
be  quashed  because  it  does  not  formally  state 
that  the  candidates  having  the  highest  num- 
ber of  votes  were  returned  as  elected  (Marks 
V.  Park,  7  Leg.  Gaz.  (Pa.)  55). 

68.  California. —  Putledge  v.  Crawford,  91 
Gal.  526,  27  Pac.  779,  25  Am.  fet.  Rep.  212, 
13  L.  R.  A.  761. 

Colorado. —  Mcholls  v.  Barrick,  27  Golo. 
432,  62  Pac.  202. 

Kentucky. —  Tunks  v.  Vincent,  106  Ky. 
829,  51  S.  W.  622,  21  Ky.  L.  Rep.  475. 

Maine. —  Rounds  v.  Smart,  71  Me.  380. 

Missouri. —  Ledbetter  v.  Hall,  62  Mo.  422. 

South  Dakota. —  Ghurch  v.  Walker,  10 
S.  D.  450,  74  N.  W.  198. 

See  18  Gent.  Dig.  tit.  "  Elections,"  §  273. 

Allegation  of  citizenship. —  In  an  action  to 
try  title  to  a  county  office,  an  allegation  that 
the  relator  at  the  time  of  the  election  under 
which  he  claims  was  a  legal  and  qualified 
elector  of  the  county  and  eligible  to  the  of- 
fice is  sufficient,  without  an  allegation  that 
he  was  a  citizen  of  the  United  States.  State 
V.  Hoeflinger,  35  Wis.  393. 
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69.  Lanier  v.  Gallatas,  13  La.  Ann.  175. 
In  a  suit  contesting  an  election  on  account 
of  violence  used  in  keeping  voters  from  the 
polls,  it  should  be  alleged  that  there  was  a 
sufficient  number  prevented  from  voting  to 
have  varied  the  result;  and  the  absen-ce  of 
such  material  allegation  is  fatal  to  the  suit. 
State  V.  Mason,  14  La.  Ann.  505.  A  petition 
in  an  election  contest  averred  generally  that 
in  four  election  precincts  corruption,  fraud, 
and  intimidation  were  practised  and  men- 
tioned specifically :  ( 1 )  The  striking  off  of 
twenty-seven  or  twenty-eight  names  from  the 
poll-books,  but  with  no  averment  that  the 
parties  thus  prevented  from  voting  would 
have  cast  their  ballots  for  the  contestor ; 
(2)  the  action  of  certain  mine-owners  and 
managers  who  endeavored  to  turn  their  em- 
ployees' votes  against  the  contestor  by  unfair 
argument  and  implied  threats  of  discharge 
from  employment;  (3)  circulation  by  the 
contestee  of  the  report  that  a  certain  inde- 
pendent ticket  containing  the  name  of  the 
contestor  was  fraudulent,  whereby  numer- 
ous persons  were  prevented  from  exercising 
their  free  choice.  The  petition  did  not  state 
the  total  number  of  votes  cast  in  the  county 
for  the  office  in  controversy,  or  the  total  vote 
polled  in  the  precincts  complained  of.  It 
did  not  state  the  number  of  candidates  for 
such  office  or  the  number  of  votes  given  for 
either  candidate;  nor  was  there  any  aver- 
ment tending  to  show  that  the  matters  com- 
plained of  altered  the  result  of  the  election. 
It  was  held  that  a  demurrer  to  the  petition 
was  properly  sustained.  Todd  v.  Stewart,  14 
Golo.  286,  23  Pac.  426. 

Allegation  of  fraud. —  An  allegation  of  a 
fraud  permitted  by  election  officers  is  imma- 
terial, unless  it  is  also  stated  that  the  result 
has   been    affected.     Mann    v.    Cassidy,  1 


ELECTIONS 


[15  Cye.J 


not  occurred.''''^  At  all  events  the  complaint  or  petition  must  plainly  and  suc- 
cinctly state  facts  which  if  sustained  by  proof  will  render  it  the  duty  of  the 
court  either  to  vacate  the  election  or  to  declare  the  other  party  elected,  otherwise 
it  should  be  quashed  on  motion. '^^ 

1.  Reason  For  Rejection  of  Ballots.  It  is  not  necessary  that  the  complaint  or 
petition  should  set  forth  the  reasons  for  the  rejection  of  ballots  complained  of."^ 

m.  Allegation  of  Bribery.  An  allegation  that  a  majority  of  those  voting  in 
favor  of  a  proposition  were  not  unbribed  is  not  equivalent  to  an  allegation  that  a 
majority  of  those  voting  in  favor  of  the  proposition  wei'e  bribed.'^^ 

"n.  Allegation  That  Contestant  Was  an  Elector.  Where  the  statute  permits  a 
contest  to  be  instituted  by  an  elector  only,  the  omission  of  a  contestant  to  show 
by  positive  averment  on  the  face  of  his  pleading  that  he  is  an  elector  is  fatal.~^ 

0.  Allegation  of  Contestant's  Candidacy.  Where  an  election  is  contested  by 
tlie  defeated  candidate,  he  should  allege  that  he  was  a  candidate  for  election  to 
the  office  in  controversy.'^ 

p.  Inconsistent  Averments.  If  a  complaint  or  petition  contains  inconsistent 
averments  the  contradictory  parts  should  be  stricken  out.'^ 

q.  Petition  of  Electors.  A  statutory  provision  requiring  a  contestant  to  file 
with  his  suit  a  petition  signed  by  at  least  a  designated  number  of  voters  of  the 
county  or  parish  praying  the  court  to  examine  the  facts  and  decide  thereon  is 
iraperative.'^^  It  is  not  necessary  that  the  petitioners  in  a  contested  election  case 
or  any  of  them  should  be  electors  of  the  particular  district  or  districts  in  which 


Brewst.  (Pa.)  11;  Matter  of  Dist.-Atty.,  2 
Phila.  (Pa.)  199. 

Agreed  statement  of  facts. —  In  a  contested 
election  in  which  the  right  of  certain  persons 
to  vote  was  disputed,  and  the  facts  were 
agreed  on  and  submitted  to  the  court  in  a 
case  stated,  which,  however,  contained  no  al- 
legation that  a  rejection  of  the  votes  if  ille- 
gal would  change  the  result  of  the  election, 
it  was  held  that  the  court  properly  refused 
to  open  the  ballots  regardless  of  the  question 
whether  or  not  they  were  legal.  Gourtright 
V.  Broderick,  11  Wkly.  Notes  Gas.  (Pa.)  393. 

The  ballots  are  admissible  in  evidence  un- 
der an  allegation  that  illegal  votes  in  a 
number  sufficient  to  change  the  result  were 
cast,  without  any  averment  that  the  returns 
of  the  election  officers  are  fraudulent.  Gray 
r.  State,  19  Tex.  Civ.  App.  521,  49  S.  W.  099. 

The  allegation  that  certain  persons  named 
voted  for  the  contestant  but  that  their  votes 
were  not  counted  for  him  is  sufficient  if  the 
number  of  votes  not  counted  is  sufficient  to 
change  the  result  of  the  election.  Raney  r. 
Ratcliff,  5  Ky.  L.  Rep.  471. 

70.  Steele  i'.  Martin,  6  Kan.  430 ;  Ledbetter 
V.  Hall,  62  Mo.  422.  An  averment  that  elec- 
tion returns  are  false  and  that  a  true  count 
and  return  of  the  votes  as  cast  would  show 
a  smaller  vote  for  the  respondent,  and  that 
one  of  the  officers  because  of  drunkenness 
could  not  and  did  not  count  certain  votes 
cast  for  the  relator  is,  in  the  absence  of  a 
special  exception,  sufficient  to  permit  the  con- 
tradiction of  the  return  of  the  canvassers 
by  the  introduction  of  the  ballots.  Grav  r. 
State,  19  Tex.  Civ.  App.  521,  49  S.  W.  699. 

71.  In  re  Skerrett,  2  Pars.  Eq.  Gas.  (Pa.) 
509 ;  Carpenter's  Case,  2  Pars.  Eq.  Gas.  ( Pa. ) 
537;  Kneass'  Case,  2  Pars.  Eq.  Gas.  (Pa.) 
553;  Mann  v.  Cassidy,  1  Brewst.  (Pa.)  11; 
Matter  of  Dist.-Atty.,  2  Phila.  (Pa.)  199. 


It  is  not  enough  to  show  that  illegal  votes 
were  received  in  number  greater  than  the 
plurality  returned  for  the  contestee.  Cir- 
cumstances must  also  be  shown  which  if  true 
raise  a  presumption  that  these  illegal  votes 
were  cast  for  the  contestee.  Lehlbach  f. 
Hajmes,  54  N.  J.  L.  77,  23  Atl.  422. 

72.  Even  if  such  reasons  were  stated  they 
would  be  unimportant,  for  the  issue  at  the 
trial  would  still  be,  not  whether  the  reasons 
were  good,  but  whether  the  rejection  of  the 
ballots  was  illegal.  Hackett  v.  Mayhew,  62 
N.  J.  L.  481,  41  Atl.  688. 

73.  Woolley  f.  Louisville  Southern  R.  Co., 
93  Kv.  223,  19  S.  W.  595,  15  Ky.  L.  Rep. 
13. 

74.  Gillespie  r.  Dion,  18  Mont.  183,  44  Pac. 
954,  33  L.  R.  A.  703;  Todd  f.  Devlin,  23 
Wkly.  Notes  Gas.  (Pa.)  110;  In  re  Welti, 
3  Wkly.  Notes  Gas.  (Pa.)  165,  22  Pittsb.  Leg. 
J.  (Pa.)  197. 

Quashed  unless  amended. —  A  petition  in  a 
contested  election  case  which  does  not  aver 
that  the  petitioners  were  qualified  voters  and 
voted  at  the  election  contested  will  be  quashed 
unless  the  defect  be  cured  by  amendment. 
Sailor  r.  Keating,  11  Phila.  (Pa.)  402. 

Mere  allegation  of  candidacy  will  not  do. 
Masterson  v.  Reed,  172  111.  37,  49  N.  E.  488. 

Statement  as  to  candidacy. —  The  contest- 
ant must  show  in  his  notice  of  contest  that 
he  was  a  candidate  or  an  elector  at  the  elec- 
tion.   Edwards  t*.  Knight,  8  Ohio  375. 

75.  Gillespie  r.  Dion,  18  Mont.  183,  44  Pac. 
954,  33  L.  R.  A.  703. 

76.  Ewing  t\  Filley,  43  Pa.  St.  384;  Mar- 
shall V.  Baldwin,  1  Wkly.  Notes  Gas.  (Pa.) 
356,  11  Phila.  (Pa.)  393. 

77.  A  certified  copy  of  such  a  petition,  the 
original  of  which  was  filed  by  the  contestant 
in  another  suit,  will  not  support  his  case. 
Ducote  r.  Gremillion,  32  La.  Ann.  540. 
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the  alleged  cause  of  contest  arose.  It  is  sufficient  that  they  are  qualified  electors 
of  that  political  division^^ 

p.  Prayer  For  Relief.  It  is  not  necessary  that  the  statement  in  a  contested 
election  case  should  contain  a  prayer  for  relief.'''^ 

s.  Signatures.  A  complaint  or  petition  in  the  nature  of  a  pleading  may  be 
signed  by  an  attorney  the  same  as  any  other  pleading.^*^  But  in  the  case  of  a 
statutory  petition  by  electors  presented  to  the  court  for  the  purpose  of  setting  a 
contest  in  motion,  the  signatures  must  as  a  rule  be  affixed  by  the  petitioners  them- 
selves,^^ although  a  petitioner  may  authorize  another  to  sign  his  name  to  tlie  peti- 
tion if  it  is  done  in  his  presence  and  by  his  express  direction  and  a  petitioner 
may  sign  a  petition  to  contest  an  election  by  his  mark  without  witnesses.^^  The 
signers  of  a  petition  to  contest  an  election  will  not  be  permitted  to  withdraw  their 
names  therefrom  and  thus  divest  the  jurisdiction  of  the  court  after  the  statutory 
time  for  filing  the  petition  has  passed.^* 

t.  Verincation.  In  some  jurisdictions  it  is  required  by  statute  that  the  written 
statement  of  the  grounds  of  contest  shall  be  verilied  by  the  affidavit  of  the  con- 
testant,^^ or  by  that  of  a  specified  number  of  the  petitioners  who  are  also  qualified 
electors.^^  If  the  statute  prescribes  the  form  of  affidavit  that  form  should  be  fol- 
lowed.^^  But  if  the  statute  is  silent  on  the  form  of  the  affidavit,  it  may  be  in  the 
form  of  any  ordinary  affidavit  of  verification  to  a  pleading  ;  and  unless  otherwise 
required  by  statute  the  petition  is  sufficiently  verified  on  information  and  belief.^^ 
But  if  the  statute  requires  it  the  petition  must  be  verified  by  the  oath  of  persons 
who  are  actually  cognizant  of  the  facts  of  the  case.^°  The  affidavit  of  verification 
need  not  set  forth  the  facts  and  circumstances  of  the  case.^^ 

2.  Pleas,  Answers,  and  Subsequent  Pleadings  —  a.  In  General.  Under  some 
of  the  statutes  it  is  not  necessary  that  an  incumbent  in  a  contested  election  case 


78.  Ex  p.  Burke,  22  Pittsb.  Leg.  J.  (Pa.) 
193. 

Polls  without  geographical  limits  of  dis- 
trict.—  Qualified  electors  who  voted  at  the 
polls  designated  by  the  court  and  the  sheriff's 
proclamation  for  their  respective  districts  and 
presided  over  by  the  officers  properly  chosen 
for  the  purpose  have  all  the  qualifications  to 
contest  the  election  required  by  statute,  not- 
withstanding the  polls  were  without  the  geo- 
graphical limits  of  the  districts.  In,  re 
Prothonotary,  5  Kulp  (Pa.)  179. 

79.  Norwood  v.  Kenfield,  30  Cal.  393. 

80.  Bragunier  v.  Penn,  79  Md.  244,  29  Atl. 
12. 

81.  Swain  f.  Haynes,  54  N.  J.  L.  600,  27 
Atl.  239 ;  In  re  Swain,  54  N.  J.  L.  82,  23  Atl. 
421;  In  re  Twentieth  Ward,  3  Pa.  Dist.  118; 
Matter  of  Orphans'  Ct.,  1  Phila.  (Pa.) 
446. 

82.  In  re  Foster  Tp.,  2  Leg.  Bee.  (Pa.)  22. 

83.  In  re  Conroy,  2  Leg.  Bee.  (Pa.)  27. 

84.  In  re  Grim,  14  Wkly.  Notes  Gas.  (Pa.) 
303;  In  re  Clinton  Gounty,  1  Pa.  L.  J.  Bep. 
489,  3  Pa.  L.  J.  160. 

85.  Holton  V.  Brown,  46  Ind.  122;  Curry 
V.  Miller,  42  Ind.  320;  Curry  v.  Baker,  31 
Ind.  151;  Wheat  f.  Bagsdale,  27  Ind.  191; 
Garrett  v.  Higgins,  27  Ind.  162;  Albee  v. 
May,  8  Blackf.  (Ind.)  310. 

86.  Johnson  v.  Allen,  55  N.  J.  L.  400,  27 
Atl.  1014;  Acker  r.  Conrad,  2  Pa.  Dist.  469, 
13  Pa.  Co.  Ct.  97;  Williams  v.  Johnson,  16 
Wkly.  Notes  Gas.  (Pa.)  223;  In  re  Leisen- 
ring,  11  Phila.  (Pa.)  400;  Barnes'  Case,  13 
Lane.  Bar  (Pa.)  183;  Nelms  v.  Vaughan,  84 
Va.  696,  5  S.  E.  704.    A  petition  presented 
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by  the  requisite  number  of  citizens,  but  not 
sworn  to  by  any  of  the  petitioners,  although 
sworn  to  by  other  voters,  residents  in  the 
ward,  should  be  quashed,  where  the  statute 
requires  that  the  facts  be  verified  by  two 
qualified  voters  who  are  also  petitioners. 
Clark's  Case,  2  Pars.  Eq.  Gas.  (Pa.)  521. 

Leave  to  amend. —  A  petition  in  a  contested 
election  case  will  not  be  quashed  because  cer- 
tain of  the  specifications  are  not  signed  by 
the  petitioner  or  verified.  Leave  will  be  given 
to  amend.  In  re  Barber,  10  Phila.  (Pa.)  579, 
3  Luz.  Leg.  Beg.  (Pa.)  153  [affirmed  in  7 
Leg.  Gaz.  126]. 

87.  Matter  of  First  Ward,  11  Phila.  (Pa.) 
380. 

Amendment. —  Where  the  jurat  to  a  peti- 
tion contesting  an  election  avers  that  the 
facts  contained  therein  are  true,  it  may  be 
amended  so  as  to  state  that  the  affiants  verily 
believe  them  to  be  true  according  to  the 
form  prescribed  by  the  statute.  Battis  v. 
Price,  2  Pearson  (Pa.)  456. 

88.  Kirk  v.  Bhoads,  46  Cal.  398. 

89.  Kreitz  v.  Behrensmeyer,  125  111.  141, 
17  N.  E.  232,  8  Am.  St.  Bep.  349;  In  re  Elec- 
tion Cases,  65  Pa.  St.  20  [reversing  2  Brewst. 
1,  7  Phila.  41]. 

90.  Johnson  v.  Allen,  55  N.  J.  L.  400,  27 
Atl.  1014. 

91.  It  is  enough  that  the  particulars  are 
set  forth  in  the  complaint  or  petition.  Hack- 
ett  V.  Mayhew,  62  N.  J.  L.  481,  41  Atl.  688. 

That  signers  of  petition  were  qualified 
voters. —  In  New  Jersey  the  affidavit  must 
not  only  verify  the  facts  and  circumstances 
stated  in  the  petition,  but  also  the  fact  that 
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should  file  a  plea  or  answer.^-  But  although  the  election  law  may  not  require  the 
incumbent  whose  election  to  an  office  is  contested  to  file  an  answer,  it  is  proper  to 
file  a  written  denial  of  the  complaint  or  petition.^^  In  other  jurisdictions,  how- 
ever, tlie  contestee  is  required  to  answer  as  in  civil  actions.^* 

b.  Matter  in  Abatement.  Where  the  only  pleading  authorized  by  defendant 
in  an  election  contest  is  an  answer,  matter  in  abatement  need  not  be  pleaded  as 
such,  but  may  be  set  up  in  an  answer  to  the  merits  and  the  contestee  may  receive 
the  benefit  thereof  at  the  trial.^-'^ 

e.  Counter  Contest.  Althougli  under  the  statute  the  contestee  may  traverse 
the  allegations  of  the  contestant  and  also  set  up  grounds  of  contest  against  the 
contestant  in  his  answer,  it  is  not  necessary  that  these  should  be  styled  a  counter- 
claim as  in  a  civil  action.^*' 

d.  Particularity  of  Statement  in  Answer.  In  a  proceeding  to  contest  an 
election  less  particularity  is  required  in  the  answer  of  defendant  than  in  the  peti- 
tion of  the  contestant.^'  That  ballots  were  altered  may  be  shown  without  any 
allegation  of  alteration.^^ 

e.  Service  of  Answer.  When  the  contestee  becomes  actor  and  sets  up  affirma- 
tive matter  in  defense,  he  must  serve  his  answer  and  notice  of  grounds  with  the 
same  strictness  required  of  the  contestant  in  serving  his  papers.^^  Where  the 
answer  is  not  served  at  the  time  and  in  the  manner  provided  by  statute,  it  is  not 
error  to  strike  it  from  the  files  upon  motion.^  Where  application  is  made  for 
leave  to  serve  an  answer  after  the  statutory  period  for  such  service  has  expired,  it 
is  not  error  to  deny  the  application.^  It  would  appear  to  be  the  better  rule  that 
statutes  providing  that  answers  and  replies  may  be  served  or  filed  within  a  certain 


the  signers  of  the  petition  are  qualified  voters. 
Smith  V.  Smith,  (Sup.  1898)  41  Atl.  753. 

92.  Griffin  t.  Wall,  32  Ala.  149;  Mann  v. 
Cassidy,  1  Brewst.  (Pa.)  11;  Matter  of  Dist.- 
Atty.,  2  Phila.  (Pa.)  199. 

No  answer  required. —  In  a  contest  under 
the  New  Jersey  statute  the  incumbent  is  not 
bound  to  file  any  answer  to  the  contestant's 
petition,  and  his  failure  to  do  so  cannot  be 
treated  as  a  default  entitling  the  contestant 
to  judgment.  Lippincott  r.  Felton,  61 
N.  J.  L.  291,  39  Atl.  646. 

93.  Burrough  v,  Branning,  9  N.  J.  L.  J. 
110. 

94.  Talkington  v.  Turner,  71  111.  234; 
Vigil  V.  Pradt,  4  N.  M.  375,  20  Pac.  795; 
Bull  V.  Southwick,  2  N.  M.  321. 

No  verification  required. —  Under  the  Indi- 
ana statute  prescribing  proceedings  to  con- 
test an  election  the  answer  of  the  contestee 
need  not  be  verified.  Allen  v.  Crow^  48  Ind. 
301. 

95.  State  v.  Spencer,  166  Mo.  279,  65  S.  W. 
984. 

96.  Preston  v.  Price,  70  S.  W.  623,  24  Ky. 
L.  Rep.  1090. 

97.  Thus  when  the  petitioner  alleges  that 
he  was  elected  and  this  is  denied,  it  is  com- 
petent for  defendant  to  show  that  persons 
voting  for  the  contestant  whose  names  are 
not  given  in  the  answer  were  not  legal  voters. 
Kreitz  v.  Behrensmeyer,  125  111.  141,  17  N.  E. 
232.  8  Am.  St.  Rep.  349. 

98.  Furguson  v.  Henry,  95  Iowa  439,  64 
N.  W.  292. 

99.  "Griffin  v.  Wall,  32  Ala.  149;  Stewart 
r.  Hargrove,  23  Ala.  429;  Petty  v.  Walker, 
10  Ala.  379 ;  Dobyns  Weadon,  50  Ind.  298 ; 
Burrough  v.  Branning,  9  N.  J.  L.  J.  110. 


Allegation  of  general  disregard  of  election 

law. —  Allegations  in  an  answer  of  a  general 
disregard  of  the  election  law  alone  are  not 
sufficient;  but  if  coupled  with  a  deliberate 
charge  of  fraudulent  conduct  preventing  a 
fair  election  they  will  be  investigated.  Wea- 
ver i-.  Given,  1  Brewst.  (Pa.)  140,  6  Phila. 
(Pa.)  114. 

Same  strictness  as  in  petition. —  In  the  an- 
swer to  a  contest  petition,  the  same  strictness 
is  required  as  in  the  petition  itself  and  no 
greater.  Weaver  v.  Given,  1  Brewst.  (Pa.) 
140,  6  Phila.  (Pa.)  144. 

Names  of  illegal  voters  not  required. —  In 
the  answer  to  a  contest  petition  it  is  sufficient 
to  state  specifically  that  illegal  votes  in  num- 
ber sufficient  to  affect  the  result  were  re- 
ceived, and  the  reason  of  the  alleged  illegality 
and  names  of  the  illegal  voters  need  not  be 
stated.  Shepard  V.  Allen,  (111.  1888)  17  N.  E. 
756;  Weaver  v.  Given,  1  Brewst.  (Pa.)  140, 
6  Phila.  (Pa  )  144. 

1.  Gonzales  v.  Gallegos,  10  N.  M.  372,  62 
Pac.  1103  Inciting  with  approval  Vigil  v. 
Pradt,  5  N.  M.  161,  20  Pac.  795]. 

Under  the  Texas  statute. — It  has  been  held 
that  in  an  action  to  contest  a  local  option 
election,  the  failure  of  the  contestee  to  de- 
liver to  the  contestant  within  ten  days  after 
receiving  notice  of  the  contest  the  reply  in 
writing  stating  the  grounds  of  defense  is  not 
per  se  cause  for  striking  out  the  contestant's 
answer  at  the  trial,  as  the  statute  is  in  this 
respect  merely  directory  and  the  failure 
should  not  have  such  effect,  unless  it  would 
delay  the  trial.  Roach  v.  Malotte,  23  Tex. 
Civ.  App.  400,  56  S.  W.  701. 

2.  Gonzales  r.  Gallegos,  10  N.  M.  372,  62 
Pac.  1103. 
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number  of  days  after  the  service  of  the  last  preceding  pleading  are  so  far  man- 
datory as  to  require  compliance,  unless  good  excuse  is  shown.^ 

3.  Proper  Rule  in  Disposing  of  Objections  to  Pleadings.  The  same  strict 
technical  accuracy  in  pleading  is  not  required  in  election  cases  as  in  civil  actions 
inter  jpartes,^  Statutes  providing  for  contesting  elections  should  be  liberally 
construed  by  the  courts  to  the  end  that  the  will  of  the  people  in  the  choice  of 
public  officers  may  not  be  defeated  by  any  mere  formal  or  technical  objections.^ 

4.  Amendments  —  a.  In  General.  In  the  absence  of  any  statute  regulating  the 
matter  the  court  may  in  its  discretion  under  its  general  common-law  power  per- 
mit amendments  to  the  pleadings  in  election  contests.^  In  some  of  the  states  an 
amendment  may  be  made  under  the  provisions  of  the  statute  applicable  to  the 
amendment  of  pleadings  in  civil  actions,'^  although  it  has  been  held  that  an  elec- 
tion contest  is  a  special  proceeding  and  that  amendments  cannot  be  made  under 
the  statute  applicable  to  pleadings  in  civil  actions,^  There  are  strong  reasons 
resting  in  public  policy  why  election  contests  should  be  brought  to  trial  as  speedily 
as  possible,  and  if  a  contestant  gives  additional  notice,  specifying  new  facts,  it 
must  affirmatively  appear  in  the  notice  that  such  facts  are  new,  that  they  were 
first  discovered  after  the  service  of  the  original  notice,  and  that  by  the  use  of  due 
diligence  they  could  not  have  been  discovered  before  the  service  of  the  original 
notice.^  If  a  complaint  or  petition  contesting  an  election  be  defective  in  matter 
of  form  or  substance,  it  may  be  amended,  provided  the  application  to  amend  be 
made  at  the  earliest  opportunity.^^  Where  the  petitioners  in  a  proceeding  to  con- 
test an  election  have  in  fact  the  qualitications  required  by  statute,  the  failure  of 
the  petition  so  to  allege  is  not  jurisdictional  and  it  is  amendable.^^  If  the  state- 
ment of  the  cause  of  contest  lack  the  clearness  and  distinctness  of  allegation 


3.  Preston  r.  Price,  70  S.  W.  623,  24  Ky.  L. 
Rep.  1090. 

4.  Leonard  v.  Woolford,  91  Md.  626,  46 
Atl.  1025 ;  Bragunier  v.  Penn,  79  Md.  244,  29 
Atl.  12;  Handy  V.  Hopkins,  59  Md.  157; 
In  re  Election  Cases,  65  Pa.  St.  20;  Mann  v. 
Cassidy,  1  Brewst.  (Pa.)  11. 

General  allegations  of  irregularity. —  A  pe- 
tition in  an  election  contest  alleging  that  the 
returns  of  the  board  of  canvassers  were  fraud- 
ulent in  setting  forth  that  defendant  received 
a  greater  number  of  votes  than  the  petitioner ; 
that  on  the  contrary  the  petitioner  received 
a  larger  number  of  votes  than  defendant; 
that  ballots  improperly  marked  and  ballots 
not  marked  at  all  were  counted  for  defend- 
ant; and  that  legal  ballots  cast  for  the  peti- 
tioner were  rejected  in  sufficient  numbers  to 
change  the  result  of  the  election  was  held 
sufficient  in  law  as  against  a  demurrer.  Muir 
V.  Beauchamp,  91  Md.  650,  47  Atl.  821. 

5.  Hadley  Gutridge,  58  Ind.  302;  In  re 
Barber,  10  Phila.  (Pa.)  579,  3  Luz.  Leg.  Reg. 
(Pa.)  153  [affirmed  in  7  Leg.  Gaz.  126]. 

6.  Dale  v.  Irwin,  78  111.  170 ;  In  re  Election 
Cases,  65  Pa.  St.  20;  Mann  v.  Cassidy,  1 
Brewst.  (Pa.)  11;  Marshall  v.  Baldwin,  11 
Phila.  (Pa.)  383;  In  re  Dist.-Atty.,  2  Phila. 
(Pa.)  199;  In  re  Wolverton,  1  Walk.  (Pa.) 
48;  In  re  Barber,  7  Leg.  Gaz.  (Pa.)  126  [af- 
firming 10  Phila.  579,  3  Luz.  Leg.  Reg.  153]  ; 
Ralston  v.  Meyer,  34  W.  Va.  737,  12  S.  E. 
783;  Sawin  v.  Pease,  6  Wyo.  91,  42  Pac. 
750. 

Where  fraud  is  charged. —  Kneass'  Case,  2 
Pars.  Eq.  Cas.  (Pa.)  553. 
By  striking  out  admitted  facts. — The  court 

in  the  exercise  of  a  sound  discretion  should 
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not  permit  the  amendment  of  a  verified  elec- 
tion petition  by  striking  out  a  part  of  it, 
which  admits  material  facts,  where  the  effect 
of  such  amendment  would  be  to  throw  the 
burden  of  proving  those  facts  upon  the  other 
party.  Matter  of  Dauphin  County,  11  Phila. 
(Pa."^)  645. 

7.  Wilson  V.  Hines,  99  Ky.  221,  35  S.  W. 
627,  37  S.  W.  148,  18  Ky.  L.  Rep.  233;  Nash 
V.  Craig,  134  Mo.  347,  35  S.  W.  1001;  Sawin 
V.  Pease,  6  Wyo.  91,  42  Pac.  750. 

In  Montana  it  has  been  held  that  the  pro- 
visions of  the  code  of  civil  procedure  relating 
to  amendments  to  pleadings  apply  to  elec- 
tion contests  and  the  permitting  of  an  amend- 
ment to  a  statement  of  content  in  correcting 
the  spelling  of  the  names  of  persons  and  the 
addition  of  other  names  to  conform  to  the 
proof  is  not  an  abuse  of  judicial  discretion, 
when  it  does  not  appear  that  the  adverse 
party  was  misled  thereby.  Heyfron  v.  Ma- 
honey,  9  Mont.  497,  24  Pac.  93,  18  Am.  St. 
Rep.  757. 

8.  Ford  r.  Wright,  13  Minn.  518. 

9.  Harrison  v.  Lewis,  6  W.  Va.  713, 

Two  methods  of  amendments  permissible. — 
In  West  Virginia  in  the  trial  of  contested 
elections,  two  methods  of  amendments  to  the 
notice  required  by  statute  are  permissible: 
( 1 )  The  statutory  method,  which  is  always 
based  on  new  facts  discovered  after  the  origi- 
nal notice  has  been  given;  (2)  the  method 
incident  to  common-law  procedure.  Ralston 
V.  Meyer,  34  W.  Va.  737.  12  S.  E.  783. 

10.  Kneass'  Case,  2  Pars.  Eq.  Cas.  (Pa.) 
553. 

11.  In  re  Jordan  Tp.,  5  Pa.  Dist.  669,  18 
Pa.  Co.  Ct.  153. 
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desirable  in  judicial  proceedings,  it  should  not  for  that  reason  be  peremptorily 
dismissed,  but  an  opportunity  to  amend  should  be  afforded.^^  The  power  to 
allow  all  necessary  and  proper  amendments  is  within  the  sound  discretion  of  the 
court  and  is  not  reviewable  on  appeal. 

b.  Insertion  of  New  Matter.  New  matter  cannot  be  introduced  by  way  of 
amendment,  although  it  be  shown  that  it  was  omitted  by  mistake.^^  The  new 
matter  here  alluded  to  is  an  omitted  prerequisite  necessary  to  confer  jurisdiction 
or  matter  essential  to  the  frame  of  the  petition.  The  rule  does  not  preclude  the 
introduction  of  a  new  specification  of  a  fact  comprehended  within  the  general 
terms  of  th^  complaint  and  belonging  only  to  the  proof.^^  Where  it  is  made  to 
appear  that  new  facts  not  within  the  knowledge  of  the  contestant  at  the  time  of 
serving  the  original  notice  have  been  brought  to  light,  that  they  are  such  that  the 
contestant  could  not  have  learned  them  at  that  time  by  the  exercise  of  due  dili- 
gence, and  that  they  are  also  material  and  relevant  to  the  main  question  in  con- 
troversy, a  new  or  supplementary  notice  may  be  served. 

c.  Time  to  Amend.  Where  the  petition  contains  averments  sufficient  to  give 
the  court  jurisdiction,  amendments  may  be  allowed  at  any  time,^^  as  after  the 
testimony  is  closed,^^  or  even  after  argument,^^  unless  there  is  a  statute  directing 
that  all  applications  for  amendments  be  made  before  any  progress  is  made  in  the 
hearing  of  the  case.^'^  But  where  the  contestant's  statement  fails  to  allege  a  juris- 
dictional fact,  no  amendment  offered  or  made  after  the  lapse  of  the  time  allowed 
by  the  statute  for  instituting  the  contest  can  cure  the  defect  or  give  the  court 
jurisdiction  to  act.^^ 

5.  Bills  of  Particulars.  Where  the  complaint  or  petition  is  general  in  form 
and  questions  the  legality  of  votes  in  numerous  districts  without  any  specific 
information  a  bill  of  particulars  may  be  required  ;  and  if  the  answer  puts  in  issue 
the  validity  of  votes  of  other  election  districts,  a  bill  of  particulars  may  likewise 
be  demanded  from  the  respondent  or  contestee,  until  the  questions  in  dispute 


12.  Minor  f.  Kidder,  43  Cal.  229. 

13.  Jn  re  Election  Cases,  65  Pa.  St.  20. 

14.  Thompson  v.  Ewing,  1  Brewst.  (Pa.) 
67. 

A  point  of  contest  entirely  foreign  to  the 
charge  contained  in  the  petition  as  originally 
filed  should  not  be  permitted  to  be  set  up  for 
the  first  time  by  way  of  amendment  if  the 
time  has  elapsed  in  which  a  contest  may  be 
inaugurated.  Sawin  v.  Pease,  6  Wyo.  91,  42 
Pac.  750. 

15.  In  re  Election  Cases,  65  Pa.  St.  20; 
Marshall  v.  Baldwin,  11  Phila.  (Pa.)  383. 
Amendments  to  an  election  petition  cannot  be 
allowed  of  an  omitted  prerequisite  necessary 
to  confer  jurisdiction,  or  of  a  written  essen- 
tial to  the  frame  of  the  petition.  Barnes' 
Case,  13  Lane.  Bar  (Pa.)  183.  But  a  defect 
in  a  petition  which  does  not  go  to  the  juris- 
diction of  the  court  on  the  statutory  require- 
ments may  be  amended  and  the  amendment 
filed  nunc  pro  tunc.  Ex  p.  Roesler,  3  L.  T. 
N.  S.  (Pa.)  80. 

Amendment  of  answer  alleging  tampering 
with  ballots.— Edwards  r.  Logan,  70  S.  W. 
852,  24  Ky.  L.  Rep.  1099. 

Computation  of  time. — Under  the  Kentucky 
election  law  providing  that  within  twenty 
days  after  the  service  of  summons  on  him  the 
contestee  shall  answer,  the  day  on  which  the 
summons  is  served  is  included  in  the  twenty 
days.  Combs  v.  Eversole,  70  S.  W.  638,  24 
Ky.  L.  Rep.  1063. 


16.  Loomis  v.  Jackson,  6  W.  Va.  613. 

17.  Acker  v.  Conrad,  2  Pa.  Dist.  469,  13 
Pa.  Co.  Ct.  97. 

No  statute  authorizing  amendment. — 
Where  it  does  not  appear  that  any  attempt 
has  been  made  to  comply  with  the  statutory 
requirement  by  furnishing  a  list  of  the  per- 
sons alleged  to  have  voted  illegally  and  no 
excuse  is  offered  for  failing  to  do  so,  amend- 
ment of  the  petition  for  that  purpose  at  a 
late  day  in  the  proceedings  is  unwarrantable 
in  the  absence  of  a  statute  directly  authoriz- 
ing amendment.  Schwarz  v.  Garfield  County 
Ct.,  14  Colo.  44,  23  Pac.  84. 

18.  Rodenbough  v.  Wolverton,  2  Lehigh 
Val.  L.  Rep.  (Pa.)  285  [affirmed  in  1  Walk. 
48]. 

19.  Marshall  v.  Baldwin,  11  Phila.  (Pa.) 
583. 

20.  Fowler  v.  Felthoff,  1  Leg.  Rec.  (Pa.) 
105. 

21.  Gillespie  v.  Dion,  18  Mont.  183,  44  Pac. 
954,  33  L.  R.  A.  703;  Halstead  v.  Rader,  27 
W.  Va.  806. 

22.  In  re  Northampton  County,  6  Pa.  Dist. 
150. 

Where  the  petition  for  contest  is  drawn  in 
general  terms  without  naming  the  alleged  il- 
legal voters,  the  contestants  should  by  a  bill 
of  particulars  or  otherwise  specify  them  by 
name  and  by  election  district  before  the  re- 
spondent is  called  on  to  put  in  his  testimony. 
Ex  p.  Griffiths,  1  Kulp  (Pa.)  157. 
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are  limited  by  these  pleadings,  as  iti  other  litigated  issues,  before  evidence  is 
presented.^^ 

6.  Demurrers,  Exceptions,  and  Motions  —  a.  When  Demuprer  to  Answer 
Unnecessary.  When  the  answer  admits  the  facts  alleged  by  the  contestant,  but 
denies  that  they  are  unlawful,  a  demurrer  to  the  answer  is  not  called  for,  inas- 
much as  the  case  can  be  disposed  of  upon  the  complaint  and  answer  alone.^ 

b.  Suflieleney  of  Affidavit  Not  Raised  by  Demurrer.  In  a  proceeding  to  con- 
test an  election  a  demurrer  to  the  statement  of  grounds  of  contest,  assigning  for 
cause  that  sufficient  facts  are  not  stated,  does  not  raise  any  question  as  to  the  suf- 
ficiency of  the  affidavit.^^ 

e.  Waiver  of  Formal  Objections.  Proceeding  to  the  taking  of  the  testimony 
is  always  regarded  as  a  waiver  of  formal  objections  to  the  petition  in  a  contested 
election  case,'^^  although  a  specification  may  be  struck  out  after  evidence  has  been 
offered  under  it  if  the  right  of  objection  was  reserved.^' 

d.  Objections  Going  to  Right  of  Action.  But  an  objection  to  a  contested  elec- 
tion petition  going  to  the  very  right  of  action  or  proceeding  may,  like  a  plea  to 
the  jurisdiction,  be  made  at  any  stage,  and  if  sustained  it  defeats  the  proceeding 
itsel'f,  and  this  upon  the  ground  that  where  no  right  is  shown  the  court  can  give 
no  remedy .^^ 

e.  Objection  That  Complaint  Was  Not  Filed  in  Time.  The  objection  that  the 
complaint  was  not  filed  in  time  cannot  be  taken  by  demurrer,  where  the  statute 
does  not  require  that  the  statement  shall  show  by  averment  that  it  was  filed  in 
time.^^ 

f.  Motion  to  Quash.  On  a  motion  to  quash  there  can  be  but  one  question 
bofore  the  court,  namely,  whether  the  petition  is  sufficient  in  its  frame  and  set& 
forth  a  proper  ground  of  contest.^ 

7.  Issues,  Proof,  and  Variance  —  a.  In  General.    There  can  be  no  doubt  of 

the  right  of  a  party  to  a  contest  for  office  to  show  by  the  testimony  of  a  voter 
that  the  ballot  accredited  to  him  does  not  speak  the  truth  as  to  his  vote,  but  in 
ordei-  to  authorize  the  introduction  of  such  testimony  by  the  contestant  there 
should  be  allegations  corresponding  with  the  proof  ofiered.^^  There  is,  however, 
no  rule  of  pleading  requiring  the  contestee  to  assail  by  averment  the  kind  or 
character  of  the  evidence  to  be  offered  by  the  contestant.  Consequently  he  may 
without  a  corresponding  averment  in  his  answer  show  that  the  ballots  offered  in 
evidence  by  the  contestant  have  been  fraudulently  altered.-^^  Where  the  com- 
plaint or  petition  alleges  specifically  that  certain  illegal  votes  were  cast  in  certain 
precincts,  and  then  adds  that  other  illegal  votes  were  cast  for  the  contestee,  this 
allegation  in  regard  to  other  illegal  votes  is  too  general  and  would  be  bad  on 
demurrer  ;  but  if  the  contestee  instead  of  den}urring  by  answer  puts  the  allegation 
in  issue,  the  contestant  may  prove  illegal  votes  other  than  those  specifically  alleged 


23.  In  re  Northampton  County,  6  Pa.  Dist. 
150. 

24.  Wright  i\  Barber,  6  Luz.  Leg.  Eeg. 
(Pa.)  137. 

25.  Curry  v.  Miller,  42  Ind.  320. 

26.  Thomson's  Case,  2  Leg.  Rec.  (Pa.)  100. 
Objection  after  contestant's  evidence  is  in. 

—  Gumm  V.  Hubbard,  97  Mo.  311,  11  S.  W. 
61,  10  Am.  St.  Rep.  312. 

Objection  after  hearing  on  merits  too  late. 

—  Davis  V.  Gatliff,  6  Ky.  L.  Rep.  738. 

27.  Thompson  v.  Ewing,  1  Brewst.  (Pa.)  67. 

28.  Matter  of  Leisenring,  11  Phila.  (Pa.) 
400. 

Objection  which  goes  to  the  jurisdiction  of 
the  court. —  In  re  Contested  Election,  2  Lane. 
L.  Rev.  44. 
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An  objection  to  the  affidavit  of  verification 

comes  too  late  after  a  hearing  on  the  merits, 
inasmuch  as  such  affidavit  is  not  a  jurisdic- 
tional paper.  Thomson's  Case,  2  Leg.  Rec, 
(Pa.)  100. 

29.  Preston  f.  Culbertson,  58  Cal.  198. 

30.  Ex  p.  Roesler,  3  L.  T.  N.  S.  (Pa.) 
80. 

Good  faith  of  petitioners. —  A  motion  to 

quash  proceedings  contesting  an  election  on 
the  ground  that  the  petition  was  not  made 
in  good  faith  will  be  refused:  the  law  pre- 
sumes good  faith.  In  re  Tracv,  5  L.  T.  N.  S. 
(Pa.)  22. 

31.  Owens  v.  State,  64  Tex.  500. 

32.  Furguson  r.  Henrv,  95  Iowa  439,  64 
N.  W.  292. 
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in  his  complaint  or  petition.^^  Where  the  contestant  alleges  fraud  in  certain  elec- 
tion  districts  he  is  of  course  confined  to  those  particular  districts  in  the  presenta- 
tion of  liis  evidence.^  But  if  the  respondent  alleges  that  illegal  votes  were 
received  and  counted  in  other  election  districts  in  the  county,  this  puts  those  dis- 
tricts also  in  issue,  and  the  contestant  is  entitled  to  the  benefit  of  any  evidence  to 
his  advantage  in  those  districts  also,  for  the  respondent  cannot  utilize  so  much  of 
the  evidence  as  will  serve  his  turn  and  reject  the  remainder.^^  A  mistake  in  the 
count  of  votes  received  by  a  candidate  for  an  oftice  made  by  the  board  of  can- 
vassers, whether  innocently  or  otherwise,  is  good  ground  for  contesting  the 
election,  and  evidence  of  the  same  is  admissible  either  under  a  special  plea  of 
such  mistake  or  under  a  general  allegation  that  the  contestant  received  a  greater 
number  of  legal  votes  than  his  opponent,  for  under  this  latter  allegation  any 
evidence  tending  to  show  the  actual  number  of  legal  votes  received  by  either 
of  the  parties  is  admissible.^*^  Where  a  mistake  in  counting  the  votes  is  alleged, 
it  is  not  material  that  the  cause  of  the  mistake  be  proved  as  alleged ;  the  ques- 
tion to  be  determined  is.  Was  there  a  mistake  in  counting  the  votes,  and  if  so  to 
what  extent?  The  cause  of  the  mistake  is  unimportant.^^  An  averment  that  the* 
contestant  is  an  elector  of  the  county  is  material,  and  if  denied  by  the  answer 
must  be  proved  or  the  contest  as  such  must  fail.^^  The  court  in  trying  a  con- 
tested election  case  acts  not  as  a  canvassing  board  but  in  a  judicial  capacity,  and 
cannot  throw  out  or  inquire  into  the  legality  of  votes,  unless  those  votes  are 
attacked  by  the  pleadings.^^ 

b.  Counter  Contests.  Where  a  statute  requires  the  contestee  to  give  a  written 
notice  to  the  contestant  of  his  intention  to  show  that  illegal  votes  were  cast  for 
the  contestant,  or  that  legal  votes  were  offered  for  the  contestee  and  rejected,  he 
need  not  file  a  special  plea  setting  up  the  facts,  but  may  make  the  necessary  proof 
to  substantiate  the  defense  under  the  general  denial  of  the  allegations  of  the  com- 
plaint.^ Although  there  be  no  counter  contest  the  inquiry  in  a  court  for  the 
trial  of  contested  elections  is  not  necessarily  limited  to  the  matters  presented  by 
the  contestor's  statement."^^ 

F.  Abatement  by  Death  of  Party Where  an  election  for  governor  and 
lieutenant-governor  is  contested  and  the  contestant  for  the  ofiice  of  governor  dies 
pending  the  contest,  the  contestant  for  the  office  of  lieutenant-governor  may  con- 
tinue the  governorship  contest  for  his  own  benefit,  because  if  he  is  successful  in 
his  own  contest  he  will  succeed  to  the  office  of  governor  in  case  the  deceased  was 
elected  to  that  office.^^    Where  the  statute  makes  the  contestant  personally  liable 


33.  Behrensmeyer  v.  Kreitz,  135  111.  591, 
26  N.  E.  704. 

34.  In  re  Cusick,  136  Pa.  St.  459,  20  Atl. 
574,  10  L.  R.  A.  228. 

35.  In  re  Cusick,  136  Pa.  St.  459,  20  Atl. 
574,  10  L.  R.  A.  228. 

36.  Hadley  t\  Gutridge,  58  Ind.  302. 

37.  Talkington  v.  Turner,  71  111.  234. 

38.  Clanton  v.  Ryan,  14  Colo.  419,  24  Pac. 
258. 

39.  Ex  p.  Griffiths,  1  Kulp  (Pa.)  157.  The 
court  in  a  contested  election  case  is  not  neces- 
sarily precluded  from  receiving  evidence  that 
illegal  votes  were  cast  for  the  contestant  by 
the  fact  that  the  other  party  has  not  raised 
the  question  by  a  notice.  Newman  v.  Mc- 
Manis,  10  Ohio  Dec.  (Reprint)  730,  23  Cine. 
L.  Bui.  25. 

40.  Wade  v.  Gates,  112  Ala.  325,  20  So. 
495. 

Counter  notice.— Griffin  v.  Wall,  32  Ala. 
149. 

41.  The  real  inquiry  is  whether  the  con- 
testant or  the  respondent  received  the  greater 


number  of  legal  votes,  and  it  is  not  confined 
to  the  grounds  specified  in  the  notice  of  con- 
test. The  contest  puts  in  question  the  valid- 
ity of  tJie  election  of  the  person  holding  the 
certificate  of  election  and  having  a  prima 
facie  title  to  the  office,  and  although  the 
contestant  may  be  able  to  prove  the  grounds 
specified  in  his  notice,  the  person  declared 
elected  ought  to  be  admitted  to  show,  if  he 
can,  in  support  of  his  title  to  the  office  from 
which  the  contestant  seeks  to  oust  him,  that 
the  contestant  was  notwithstanding  not 
elected.  Govan  v.  Jackson,  32  Ark.  553; 
Baker  v.  Long,   17  Kan.  341. 

42.  Abatement  generally  see  Abatement 
AND  Revival. 

43.  Taylor  v.  Beckham,  108  Ky.  278,  56 
S.  W.  177,  21  Ky.  L.  Rep.  1735,  49  L.  R.  A. 
258.  This  case  came  before  the  supreme  court 
of  the  United  States  upon  a  writ  of  error  to 
the  supreme  court  of  Kentucky  which  was 
dismissed.  Taylor  v.  Beckham,  178  U.  S. 
548,  20  S.  Ct.  890,  1009,  44  L.  ed.  1187,  Fuller, 
C.  J.,  delivering  the  opinion  of  the  court. 
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for  the  costs  in  case  the  contest  fails,  neither  he  nor  his  estate  can  escape  liability 
for  the  costs  in  case  the  contest  is  unsuccessful,  and  the  action  does  not  abate  by 
the  death  of  the  contestant  after  a  judgment  annulling  the  election  of  the  con- 
testee,  nor  can  the  contestee  be  deprived  thereby  of  his  right  of  appeal.^ 

G.  Discontiimance.^^  The  contestant  has  not  the  right  after  issue  joined  and 
pending  a  trial  thereon  to  terminate  the  case  by  entering  a  discontinuance,  since 
the  public  are  interested  in  such  proceedings,  and  under  the  statute  if  the  com- 
plaint is  filed  without  probable  cause  the  costs  may  be  imposed  on  the  petitioner.'^^ 
But  where  the  contest  is  purely  an  adversary  proceeding,  it  is  not  easy  to  see  why 
the  contestant  should  not  have  the  same  liberty  to  dismiss  as  in  other  civil  actions.*^ 
Where  a  proceeding  contesting  an  election  has  been  dismissed  the  court  is  without 
jurisdiction,  until  the  dismissal  is  set  aside  to  allow  another  party  to  intervene,^^ 
and  the  court  has  no  authority  to  set  the  dismissal  aside  without  notice  to  the 
contestant.^^  If  the  contestant  is  allowed  to  discontinue  his  suit  and  the  contestee 
is  thereupon  commissioned,  the  contestant  cannot  thereafter  renew  the  action.^ 

H.  Burden  of  Proof — l.  In  Statutory  Contests  —  a.  In  General.  In  a 
statutory  contest  at  the  suit  of  a  defeated  candidate,  the  certificate  of  the  board 
of  canvassers  \^ prima  facie  evidence  of  the  result,  and  the  contestant,  whatever 
may  be  his  ground  of  complaint,  has  the  burden  of  establishing  it.^^ 

b.  Not  Erough  to  Show  That  Illegal  Votes  Were  Cast.  Where  the  validity  of 
the  returns  is  not  attacked  on  the  ground  of  fraud,  it  is  not  enough  to  show  that 
illegal  votes  were  cast ;  it  must  be  shown  that  a  sufficient  number  of  such  votes 
were  cast  for  the  successful  candidate  to  change  the  result.^^ 

c.  Presumption  as  to  Legality  of  Votes.    When  an  elector  is  permitted  to 


44.  Upon  the  death  of  the  contestant  pend- 
ing the  appeal  the  administrator  of  his  estate 
may  be  substituted  upon  motion  in  the  su- 
preme court  and  the  case  will  be  heard  upon 
its  merits.  Snibley  v.  Palmtag,  127  Cal.  31, 
59  Pac.  200. 

45.  Discontinuances  generally  see  Dismis- 
sal AND  Nonsuit. 

46.  Mann  f.  Cassidy,  1  Brewst.  (Pa.)  11. 

Next  highest  candidate. —  Since  the  com- 
plaint in  a  contested  election  case  is  made 
not  by  the  next  highest  candidate,  but  by  a 
specified  number  of  qualified  electors,  the  next 
highest  candidate  cannot  discontinue  the  pro- 
ceedings. He  may  depart  at  any  time  he 
chooses  but  cannot  interfere  with  the  peo- 
ple's right  to  investigate.    Mann  v.  Cassidy, 

1  Brewst.   (Pa.)   11;  Matter  of  Dist.-Atty., 

2  Phila.  (Pa.)  320.  In  People  v.  Holden, 
28  Cal.  123,  138,  the  court  said:  "Moreover, 
it  is  very  doubtful  whether  these  stipulations 
were  ever  binding  upon  the  people,  who  were 
the  real  plaintiffs  in  the  case.  They  were 
not  made  by  the  Attorney-General  by  whom 
the  suit  was  instituted,  but  only  by  the  pri- 
vate counsel  of  the  relator.  Theoretically 
the  people  alone  are  interested  in  the  deter- 
mination of  the  controversy  involved  in  this 
case,  and  no  Court  would  be  justified  in  en- 
forcing as  against  them  a  stipulation  made 
by  the  relator  or  his  counsel  to  their  preju- 
dice. The  action  is  in  no  legal  sense  under 
the  control  of  the  relator.  It  was  brought  in 
the  name  of  the  people  and  to  enforce  their 
will  as  expressed  through  the  ballot-box,  and 
not  merely  to  redress  the  wrongs  or  enforce 
the  rights  of  the  relator." 

47.  Moore  v.  Waddington,  (Nebr.  1903)  96 
N.  W.  279. 
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48.  Moore  i\  Waddington,  (Nebr.  1903)  96 
N.  W.  279. 

49.  Moore  r.  Waddington,  (Nebr.  1903)  96 
N.  W.  279. 

50.  Borgstede  v.  Clarke,  5  La.  Ann.  291. 

51.  In  other  words  he  must  show  by  a 
preponderance  of  evidence  the  existence  of  the 
alleged  irregularities  and  that  they  affected 
the  result  of  the  election. 

California. —  Whipley  v.  McKune,  12  Cal. 
352. 

Colorado. — Price  v.  Archuleta,  17  Colo.  288, 
29  Pac.  460. 

Connecticut. — State  v.  Walsh,  62  Conn.  260, 
25  Atl.  1,  17  L.  R.  A.  364. 

Georgia. —  Crawley  v.  Knight,  108  Ga.  132, 
32  S.  E.  948. 

Illinois. —  Kreitz  v.  Behrensmeyer^  125  111. 
141,  17  N.  E.  232,  8  Am.  St.  Rep.  349. 

Kansas. —  Tarbox  v.  Sughrue,  36  Kan.  225, 
12  Pac.  935. 

Minnesota. —  Taylor  v.  Taylor,  10  Minn. 
107. 

Mississippi. —  Pradat  v.  Ramsey,  47  Miss. 
24. 

North  Carolina. —  Boyer  v.  Teague,  106 
N.  C.  576,  11  S.  E.  665,  19  Am.  St.  Rep.  547. 

Pennsylvania. —  Ewing  v.  Filley,  43  Pa.  St. 
384. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  286. 

The  burden  of  proof  is  always  upon  the 
contestant  or  the  party  attacking  the  official 
return.  Roberts  v.  Calvert,  98  N.  C.  580, 
4  S.  E.  127;  Bromberg  v.  Haralson,  Smith 
Cas.  Cont.  El.  355. 

52.  Kansas. —  Tarbox  v.  Sughrue,  36  Kan. 
225,  12  Pac.  935. 

Michigan. —  People  v.  Cicott,  16  Mich.  283, 
97  Am.  Dec.  141. 
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deposit  his  ballot  the  presumption  is  in  favor  of  the  legality  of  the  vote  and  the 
burden  is  on  tlie  attacking  party  to  show  a  lack  of  qualification  in  the  elector  or 
a  forfeiture  of  right.^^  Where  an  election  is  contested  on  the  ground  of  illegal 
voting  the  contestant  has  the  burden,  not  only  of  proving  that  illegal  votes  in 
sufficient  number  to  change  the  result  were  cast,  he  must  also  show  b}^  whom  and 
for  whom  tliey  were  cast.^^  The  production  of  the  ballots  cast  for  the  contestant 
raises  a  presumption  that  they  were  legal  votes  but  defendant  may  rebut  the 
presumption  by  showing  that  the  ballots  are  not  what  they  purport  to  be.^^  But 
where  the  alleged  illegality  of  ballots  cast  at  an  election  is  not  clearly  proved  it  is 
proper  to  dismiss  the  contest.^'  Where  defendant  seeks  to  reject  votes  returned 
as  correct  by  the  canvassers,  he  holds  the  affirmative  and  must  show  that  the 
certificate  does  not  truly  state  the  will  of  the  voters.^^ 

d.  Where  Return  Is  Thrown  Out  on  Ground  of  Fraud.  Where  the  return  of  a 
ward  or  precinct  fails  on  the  ground  of  fraud,  the  legal  votes  cast  are  not  invali- 
dated by  the  fraud,  but  either  party  who  claims  to  have  received  any  of  them  has 
the  burden  of  proving  it.^^  An  offer  by  a  contestant  to  show  that  the  returns  of 
a  certain  ward  or  precinct  are  false  and  fraudulent  and  without  the  vote  of  that 
ward  or  precinct  the  contestee  would  not  be  elected  should  not  be  rejected, 
because  if  the  contestant  establishes  his  contention,  it  throws  upon  the  contestee 
the  burden  of  producing  other  evidence  that  he  received  a  sufficient  number  of 
legal  votes  to  elect  him.^ 

2.  In  Quo  Warranto.  In  quo  warranto  a  defendant  may  be  summoned  to  show 
by  what  authority  he  holds  an  office.  The  burden  of  showing  his  title  to  the 
office  is  upon  him.^^    So  also  in  the  proceeding  by  information  in  the  nature  of 


"New  Hampshire. —  Judkins  v.  Hill,  50 
N.  H.  140. 

New  York. —  People  v.  Thornton,  25  Hun 
456;  Ex  p.  Murphy,  7  Cow.  153. 

South  Carolina. —  Johnston  v.  Charleston, 
1  Bay  441. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  286 
et  seq. 

53.  Illinois.— Clark  v.  Robinson,  88  111.  498. 

Kansas.— Carr  v.  Stafford,  62  Kan.  868, 
63  Pae.  737. 

Missouri. —  Gumm  v.  Hubbard,  97  Mo.  311, 
17  S.  W.  61,  10  Am.  St.  Rep.  312. 

North  Carolina. —  People  v.  Teague,  106 
N.  C.  576,  11  S.  E.  665. 

North  Dakota. —  Kadlec  v.  Pavik,  9  N.  D. 
278,  83  N.  W.  5. 

Pennsylvania. —  In  re  White,  4  Pa.  Dist. 
363;  Conway  V.  Carpenter,  11  Wkly.  Notes 
Cas.  169. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  286 
ct  seq. 

Presumption  as  to  qualification  of  voter. — 

If  women  are  allowed  to  vote  it  will  be  pre- 
sumed that  they  belong  to  the  class  which  the 
statute  declares  to  be  legal  voters.  Sisk  v. 
Gardiner,  74  S.  W.  686,  25  Ky.  L.  Rep.  18. 

Laborers  on  railroads. —  The  Alabama  stat- 
ute prescribes  as  qualifications  of  voters 
that  they  must  have  resided  at  least  one  year 
in  the  state,  in  the  county  for  three  months, 
and  in  the  precinct  for  thirty  days  next  pre- 
ceding the  election,  and  that  no  person  shall 
lose  or  acquire  a  residence  by  temporary 
absence  from  his  place  of  residence  without 
the  intention  of  remaining.  In  an  election 
contest  the  evidence  showed  that  certain  rail- 
road laborers  had  been  working  as  such 
within  the  state  from  1896  down  to  the  elec- 
[27] 


tion  in  August,  1900,  that  they  came  into 
the  county  in  December  or  January  previous 
and  had  resided  in  the  precinct  for  more  than 
thirty  days  before  the  election,  and  failed  to 
show  that  they  had  ever  resided  in  any  other 
state.  It  Avas  held  that  there  being  no  af- 
firmative proof  by  the  contestant  of  dis- 
qualification the  laborers  were  qualified 
voters.  Black  v.  Pate,  136  Ala.  601,  34  So. 
844. 

54.  Lippincott  r.  Felton,  61  N.  J.  L.  291, 
39  Atl.  646. 

55.  Kreitz  v.  Behrensmeyer,  125  111.  141, 
17  N.  E.  232,  80  Am.  St.  Rep.  341. 

56.  In  other  words  that  they  are  not  the 
ballots  of  legal  voters;  and  this  he  may  do 
without  having  stated  in  his  answer  the 
names  of  the  persons  so  illegally  voting. 
Kreitz  v.  Behrensmeyer,  125  111.  141,  17  N.  E. 
232,  8  Am.  St.  Rep.  349. 

57.  Blake  v.  Hogan,  57  Minn.  45,  58  N.  W. 
867. 

58.  People  v.  Cook,  8  N.  Y.  67,  59  Am.  Dec. 
451. 

59.  Rhodes  v.  Driver,  69  Ark.  501,  64  S.  W. 
272;  Atty.-Gen.  v.  Newell,  85  Me.  273,  27 
Atl.  156;  Lloyd  v.  Sullivan,  9  Mont.  577, 
24  Pac.  218.  In  other  words  when  a  return 
is  proved  to  be  so  uncertain  and  unreliable 
that  its  value  as  evidence  is  wholly  destroyed 
and  justice  requires  its  rejection,  each 
claimant  can  be  allowed  only  such  votes  as  the 
other  evidence  in  the  case  shows  that  he  re- 
ceived. People  V.  Thacher,  55  N.  Y.  525, 
14  Am.  Rep.  312. 

60.  Atty.-Gen.  v.  Newell,  85  Me.  273,  27 
Atl.  156. 

61.  He  usually  sustains  it  by  producing  his 
certificate  of  election,  commission,  or  other 
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quo  warranto  the  burden  is  upon  the  incumbent  to  establish  his  title  and  if  he 
fails  to  do  so  judgment  of  ouster  will  go  against  him.^^  And  where  the  ancient 
writ  of  quo  warranto  and  proceedings  by  information  in  the  nature  tliereof  liave 
been  abolished  by  statute  and  a  remedy  by  action  given,  which  may  be  brought 
by  the  attornej^-general  in  the  name  of  the  state  or  people  upon  his  own  infor- 
mation, or  upon  the  complaint  of  any  private  party,  the  incumbent  against  whom 
the  action  is  brought  still  has  the  burden  of  establishing  his  title.^^  Even  where 
this  action  is  brought  in  the  name  of  the  state  or  people  upon  the  relation  of  the 
attorney-general,  at  the  instance  of  a  private  party,  which  is  in  reality  an  election 
contest,  defendant  must  still  establish  his  title  as  against  the  public  or  be  ousted.®* 
But  a  judgment  of  ouster  against  defendant  does  not  establish  the  title  of  the 
complainant  to  the  office.    He  still  has  the  burden  of  proving  his  own  title.®^ 

1.  Evidence®*^ — l.  Rules  Applicable.  On  the  contest  of  an  election  the 
court  will  apply  the  same  rules  of  evidence  and  draw  the  same  deductions  from 
the  facts  as  would  apply  and  be  drawn  in  an  ordinary  contest  over  property 
rights.^^ 

2.  Returns  —  a.  Prima  Facie  Evidence  of  Result  When  Unimpeached.  The 

returns  •d.YQ prima  facie  but  not  conclusive  evidence  of  the  result  of  an  election.®^ 
b.  When  Impeached  For  Fraud.  An  election  return  \&  prima  facie  evidence 
of  everything  the  law  requires  it  to  contain,  until  it  is  shown  to  be  fraudulent  and 
false  and  then  it  falls  to  the  ground ;  for  although  there  is  great  danger  of  dis- 
franchising innocent  legal  voters  a  return  which  is  sliown  to  be  utterly  untrust- 
worthy must  be  rejected  as  evidence  of  the  result.®^    Although  there  may  have 


document  under  which  he  claims  the  office. 
When  these  proofs  are  shown,  regular  in 
form,  coming  from  the  proper  authority,  the 
title  to  the  office  is  prima  facie  shown;  and 
until  such  evidence  is  impeached  it  stands 
good.  State  v.  Gleason,  12  Fla.  190;  Atty.- 
Gen.  V.  Newell,  85  Me.  273,  27  Atl.  156;  Peo- 
ple V.  Thacher,  55  N.  Y.  525,  U  Am.  Rep. 
312. 

62.  Illinois. —  Clark  v.  People,  15  111. 
213. 

Michigan. —  People  v.  Mayworm,  5  Mich. 
146. 

Missouri. —  State  v.  McCanii,  88  Mo.  386. 
l^ew  York. —  People  v.  Thaclier,  55  N.  Y. 
525,  14  Am.  Rep.  312. 

Ohio. —  State  v.  Beecher,  15  Ohio  723. 

63.  People  v.  Hall,  80  N.  Y.  117;  People 
V.  Thacher,  55  N.  Y.  525,  14  Am.  Rep.  312; 
People  V.  Pease,  27  N.  Y.  45,  84  Am.  Dec. 
242. 

64.  People  v.  Thacher,  55  N.  Y.  525,  14  Am. 
Rep.  312. 

In  an  action  in  the  nature  of  a  quo  war- 
ranto as  between  the  relator  and  defendant 
the  burden  is  upon  the  former  to  make  out  a 
better  title  to  the  office  than  that  of  the 
latter,  while  as  between  the  people  and  de- 
fendant the  latter  may  be  called  upon  to  show 
that  his  possession  of  the  office  is  lawful. 
The  production  of  a  certificate  of  election 
from  the  proper  officer  is,  however,  sufficient. 
People  V.  Perley,  80  N.  Y.  624. 

65.  People  v.  Thacher,  55  N.  Y.  525,  14 
Am.  Rep.  312. 

66.  Evidence  generally  see  Evidence. 

67.  Bates  v.  Crumbaugh,  71  S.  W.  75,  24 
Ky.  L.  Rep.  1205. 

68.  Hence  the  courts  and  legislative  bodies 
which  have  the  power  to  judge  of  the  elec- 
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tion  and  qualifications  of  their  own  members 
do  not  hesitate  in  cases  of  contests  to  look  be- 
yond the  returns  and  determine  the  ques- 
tion on  its  merits.  The  whole  question  is 
thrown  open  and  extrinsic  evidence  is  freely 
admitted  to  show  what  was  the  true  state  of 
the  votes. 

Arkansas. —  Merritt  v.  Hinton,  55  Ark.  12. 
17  S.  W.  270. 

Minnesota. —  Taylor  v.  Taylor,  10  Minn. 
107. 

'New  Hampshire. —  Atty.-Gen.  v.  Megin,  63 
N.  H.  378. 

New  York. —  People  v.  Thacher,  55  N.  Y. 
525,  14  Am.  Rep.  312;  People  v.  Minck,  21 
N.  Y.  539;  People  v.  Cook,  8  N.  Y.  G7,  59 
Am.  Dec.  451;  Morgan  v.  Quackenbush,  22 
Barb.  72. 

Ohio. —  Phelps  v.  Schroder,  26  Ohio  St, 
549. 

Pennsylvania. —  Ewing  v.  Filley,  43  Pa, 
St.  384. 

Texas. —  State  v.  Owens,  63  Tex.  261. 

United  States. —  U.  S.  v.  Carbery,  25  Fed. 
Gas.  No.  14,720,  2  Cranch  C.  C.  358. 

See  18  Cent.  Dig.  tit.  "  Elections,"  §  287. 

69.  Arkansas. —  Patton  v.  Coates_,  41  Ark. 
111. 

Kansas.— Blue  v.  Peter,  40  Kan.  701,  20 
Pac.  442;  State  v.  Hamilton  County,  35  Kan. 
640,  11  Pac.  902;  Russell  v.  State,  11  Kan, 
308. 

Michigan. —  Atty.-Gen.  v.  McQuade,  94 
Mich.  439,  53  N.  W.  944. 

Pennsylvania. — ^Weaver  v.  Given,  1  Brewst. 
140,  6  Phila.  114. 

United  States.  —  Washburn  v.  Voorhis^ 
2  Bartl.  Cas.  Cont.  El.  54;  Knox  v.  Blair. 
1  Bartl.  Cas.  Cont.  El.  521;  Blair  v.  Barrett, 
1  Bartl.  Cas.  Cont.  El.  308. 


ELECTIONS 


[15  Cyc]  419 


been  some  fraudulent  voting  at  an  election,  yet  where  the  officers  who  conducted  it 
did  not  participate  in  the  fraud,  but  endeavored  to  hold  the  election  according  to 
law,  their  returns  2^xq  jprima  facie  evidence  of  all  they  contain,  subject,  however, 
to  be  corrected  by  proof ;  but  where  their  returns  are  successfully  impeached  for 
fraud  in  them  they  are  unworthy  of  credit  and  are  evidence  of  nothing  except 
that  a  poll  was  opened.'^^  But  while  the  exercise  of  the  power  to  discard  the 
entire  return  of  an  election  precinct  is  a  public  necessity  and  is  sustained  by 
abundant  authority,  it  should  be  exercised  with  great  caution  and  only  as  the  last 
resort.'^ 

3.  Poll-Books  and  Certificates  of  Officers.  Where  the  poll-books  and  certifi- 
cates of  election  officers  have  b^en  preserved  by  the  clerk,  they  are  admissible  in 
evidence  in  a  contest,  although  there  is  no  statutory  provision  in  respect  to  their 
preservation,'^ 

4.  Registration  Lists  and  Poll  Lists.  After  proper  identification  the  registra- 
tion lists  and  poll  lists  of  an  election  are  admissible  as  evidence  when  the  contents 
tend  to  establish  facts  material  to  the  issues  involved  in  a  contest.''^  They  may 
also  be  used  as  memoranda  when  necessary  to  refresh  the  memory  of  a  witness 
about  such,  facts,  where  it  is  shown  that  the  witness  made  the  lists  and  knows  of 
their  correctness.'^^ 

5.  Tally-Sheets.  In  quo  warranto  the  original  tally-sheets  duly  certified  by 
the  officers  of  election  q.yq  prima  facie  evidence  of  the  result.'^^  The  court  may 
admit  in  evidence  not  only  the  ballots  but  also  the  poll  lists  and  tally-sheets,  when 
properly  identified.'^^  But  it  would  seem  that  the  entire  poll  list  should  not  be 
introduced  in  evidence.  If  there  were  illegal  voters  they  should  be  named  and 
the  evidence  should  be  confined  to  them.'*^ 

6.  Weight  of  Evidence  Required  to  Deduct  Votes.  In  an  election  contest  clear 
evidence  must  be  furnished  as  to  how  an  illegal  voter  cast  his  ballot,  before  his 
vote  can  be  deducted  from  the  total  of  the  contestee.'^^  Mere  evidence  of  his 
former  party  affiliation  is  not  sufficient  to  justify  the  deduction  of  his  vote  from 
a  candidate  of  that  party .'^ 

7.  Parol  Evidence  to  Show  Contents  of  Ballots.  The  contents  of  ballots  can 
best  be  shown  by  the  instruments  themselves  if  in  existence,  but  if  it  be  shown 


See  18  Cent.  Dig.  tit.  "Elections,"  §  298 
et  seq. 

Return  of  the  entire  division. —  In  a  proper 
case  the  court  may  reject  the  election  re- 
turns of  an  entire  division.  In  re  Election 
Cases,  65  Pa.  St.  20. 

A  canvassing  officer  has  no  power  to  reject 
a  return.  His  duties  and  powers  are  confined 
to  summing  up  the  returns  made  to  him  by 
the  judges  of  the  various  precincts,  an- 
nouncing the  result,  and  issuing  a  certificate 
to  the  candidate  receiving  the  greatest  num- 
ber of  votes.  State  v.  Wright,  10  Heisk. 
(Tenn.)  237. 

A  recount  of  the  ballots  by  the  board  of 
inspectors  of  election  is  not  conclusive  evi- 
dence of  the  ballots  cast  and  does  not  pre- 
vent a  party  in  a  subsequent  contest  from 
showing  that  ballots  were  illegally  cast  or 
that  the  boxes  were  tampered  with  after  the 
result  was  officially  declared  and  before  such 
recount.  Andrews  v.  Otsego  County  Probate 
Judge,  74  Mich.  278,  41  N.  W.  923. 

Circumstances  showing  fraud. —  Combs  v. 
Eversole,  70  S.  W.  638,  24  Ky.  L.  Rep.  1063. 

70.  Knox  County  v.  Davis,  63  111.  405. 

71.  Londoner  r.  People,  15  Colo.  557,  26 
Pac.  135.  See  also  Washburn  v.  Voorhis,  2 
Bartl.  Cas.  Cont.  El.  54,  where  the  dangers 


Avhich  may  attend  the  injudicious  application 
of  this  rule  are  forcibly  pointed  out  in  the 
report  of  the  committee. 

72.  Patton  v.  Coates,  41  Ark.  111. 
Poll-book  not  destroyed  as  required  by  law. 

—  Reed  r.  Jugenheimer,  118  Iowa  610,  92 
N.  W.  859. 

73.  Black  i\  Pate,  130  Ala.  514,  30  So.  434; 
Echols  V.  State,  56  Ala.  131. 

74.  Black  v.  Pate,  130  Ala.  514,  30  So.  434. 

75.  State  v.  Donnewirth,  21  Ohio  St.  216. 

76.  Packard  v.  Craig,  114  Cal.  95,  45  Pac. 
1033;  Blankinship  v.  Israel,  132  111.  514,  24 
N.  E.  615. 

Tally-sheet  unauthenticated. — Jones  v.  Free- 
man, 49  La.  Ann.  565,  21  So.  719. 

77.  Davis  v.  Harper,  17  Tex.  Civ.  App.  88, 
42  S.  W.  788. 

78.  Smith  v.  Thomas,  121  Cal.  533,  54  Pac. 
71. 

79.  Edwar4s  f.  Logan,  70  S.  W.  852,  24 
Ky.  L.  Rep.  1099;  Moore  v.  Sharp,  98  Tenn. 
491,  41  S.  W.  587. 

Objection   to   testimony   by   contestee. — 

W^here  an  illegal  voter  testified  that  he  was 
a  republican,  and  he  was  prevented  only  by 
the  objection  of  the  contestee,  the  republican 
candidate,  from  testifying  as  to  how  he  voted, 
it  was  held  that  this  afforded  prima  facie 
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that  they  are  not  in  existence  then  their  contents  may  be  proved  l)y  parol  evidence 
the  same  as  those  of  any  other  document  that  has  been  lost  or  destroyed.^  But 
where  it  appears  that  the  ballots  have  been  tampered  with  and  that  the  identical 
ballots  voted  are  not  before  the  court,  it  seems  that  parol  evidence  of  the  contents 
of  the  ballots  that  were  voted  should  not  be  received.^^  Where  the  statute 
requires  ballots  after  being  counted  to  be  destroyed,  oral  testimony  cannot  be 
received  to  show  how  such  ballots  were  marked.^^ 

8.  Parol  Evidence  Contradicting  Ballots  —  a.  In  General.  A  voter  cannot  be 
allowed  to  testify  that  he  voted  for  one  person  when  he  admits  that  he  cast  a  bal- 
lot which  has  not  since  been  changed,  showing  that  he  voted  for  another  person.^^ 
Bat  there  can  be  no  objection  to  permitting  a  voter  to  contradict  his  ballot  in  an 
election  contest,  where  it  is  shown  in  evidence  that  the  ballot  was  prepared  for  him 
by  but  one  judge  of  election  instead  of  two  as  required  by  statute  and  the  testi- 
mony of  the  voters  that  thev  voted  for  a  certain  candidate  and  that  the  ballots 
purporting  to  have  been  cast  by  them  have  been  substituted  for  or  changed  from 
those  actually  cast  is  admissible,^^  for  where  it  is  contended  that  a  fraudulent  sub- 
stitution has  been  made  the  elector  may  be  asked  for  whom  he  voted.^^ 

b.  Where  Fraud  Is  Alleged.  In  election  contests  as  in  all  other  cp.ses  the  rule 
excluding  parol  evidence  to  contradict,  vary,  or  modify  written  instruments  is 
much  relaxed  when  fraud  is  alleged.^^ 

9.  Showing  For  Whom  Votes  Were  Intended.  An  inquiry  by  the  court  to 
determine  whether  votes  cast  for  a  name  similar  to  that  of  one  of  the  candidates 
were  in  fact  intended  for  such  candidate  involves  no  violation  of  the  secrecy  of 
the  ballot,  and  there  is  nothing  in  the  policy  of  the  law  which  forbids  it.^^  Where 
there  is  no  other  candidate  to  be  voted  for  of  the  same  name  a  vote  for  a  candi- 


ground  for  concluding  that  he  voted  for  the 
contestee.  Tunks  v.  Vincent,  106  Ky.  829, 
51  S.  W.  622,  21  Ky.  L.  Rep.  475. 

80.  State  v.  Luy,  103  Wis.  524,  79  N.  W. 
776. 

81.  For  when  the  ballots  are  not  before  the 
court  in  the  condition  in  which  they  were 
voted  the  court  cannot  upon  any  other  evi- 
dence reverse  or  disturb  the  returns  made 
by  the  canvassing  board,  Oakes  v.  Finley, 
(Ariz.  1898)  53  Pac.  173. 

82.  Weakley  v.  Wolf,  148  Ind.  208,  47 
N.  E.  466;  Anderson  v.  Likens,  104  Ky.  699, 
47  S.  W.  867,  20  Ky.  L.  Rep.  1001. 

83.  This  is  merely  an  application  of  the 
principle  that  a  w^riting  cannot  be  contra- 
dicted by  parol  evidence.  Behrensmeyer  v. 
Kreitz,  135  111.  591,  26  N.  E.  704. 

84.  Freeman  v.  Lazarus,  61  Ark.  247,  32 
S.  W.  680. 

85.  Behrensmeyer  v.  Kreitz,  135  111.  591, 
26  N.  E.  704. 

86.  McDonald  Wood,  118  Ala.  589,  24 
So.  86. 

87.  California. —  Lord  v.  Dunster,  79  Cal. 
477,  21  Pac.  865. 

Indiana. —  Pedigo  v.  Grimes,  113  Ind.  148, 
13  N.  E.  700. 

Kansas. —  Blue  v.  Peter,  40  Kan.  701,  20 
Pac.  442. 

Mississippi. —  Word  v.  Sykes,  61  Miss.  649. 
Pennsylvania. —  Kneass'  Case,  2  Pars.  Eq. 
Cas.  553. 

Secondary  evidence  of  fraudulent  alteration 

of  the  returns  <3annot  be  admitted  without 
proof  of  the  loss  or  destruction  of  the  official 
returns.    Fletcher  v.  Jeter,  32  La.  Ann.  401. 
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Fraudulent  attempts. —  In  an  election  con- 
test testimony  as  to  frustrated  attempts  to 
commit  frauds  is  inadmissible.  Word  v. 
Sykes,  61  Miss.  649. 

Declarations  and  acts  at  another  election. 
—  Declarations  and  acts  of  a  candidate  and 
his  supporters  at  another  election  held  two 
years  before  the  one  contested  are  not  ad- 
missible in  an  election  contest  on  the  ground 
of  fraud.    Word  v.  Sykes,  61  Miss.  649. 

Disavowal  of  fraud,  whether  a  candidate 
gave  money  to  an  election  officer,  cannot  be 
shown  by  the  contestant,  when  the  offer  is 
accompanied  by  a  disavowal  of  any  inten- 
tion to  show  fraud.  In  re  Dist.-Atty.,  1 
Phila.  (Pa.)  159. 

While  in  the  absence  of  evidence  of  fraud 
or  corruption  the  ballots  of  the  electors  con- 
stitute the  best  evidence,  yet  where  fraud  is 
alleged  parol  evidence  that  ballots  found  in 
the  box  are  not  those  cast  by  the  electors  is 
competent.  Pedigo  v.  Grimes,  113  Ind.  148, 
13  N.  E.  700. 

88.  State  v.  Gates,  43  Conn.  533;  McKin- 
non  V.  People,  110  111.  305;  Wimmer  v.  Eaton, 
72  Iowa  374,  34  N.  W.  170,  2  Am.  St.  Rep. 
250. 

Wrong  initial  printed  on  ballot. —  WTiere  it 
was  alleged  that  a  mistake  had  been  made  in 
printing  and  voting  certain  tickets  contain- 
ing the  name  of  "J  H  H "  instead  of 
"  J  R  H,"  it  was  held  that  testimony  to  es- 
tablish the  allegation  was  admissible  over 
an  objection  merely  that  parol  evidence  was 
not  admissible  to  vary  the  ballot.  Davis  v. 
Harper,  17  Tex.  Civ.  App.  88,  42  S.  W.  788. 
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date  by  his  surname  alone  should  be  counted,^^  unless  the  statute  provides  that 
the  full  christian  name  and  surname  and  the  initials  or  letters  of  the  middle  name 
of  persons  voted  for  shall  appear  on  the  ballot.^^  It  has  been  held  that  where  the 
name  on  the  ballot  is  idem  sonans  with  that  of  a  candidate  parol  evidence  is 
admissible  to  show  that  the  vote  was  intended  for  that  candidate.*^^  But  on  the 
other  hand  it  has  been  held  that  the  intention  of  the  voter  must  be  gathered  from 
the  ballot  as  cast.^^  Ballots  cast  at  an  election  like  other  writings  are  construed 
in  the  light  of  the  surrounding  facts  and  circumstances,  in  view  of  which  the 
elector  used  the  language  found  on  his  ballot,  and  parol  evidence  of  those  facts 
and  circumstances  is  admissible. Parol  evidence  is  also  admissible  even  of  cer- 
tain facts  tending  to  show  the  intent  of  the  voter.'^''  Thus,  where  there  is  a  vari- 
ance in  the  abbreviations  and  initials  prefixed  to  the  surname  of  a  candidate  which 
appears  on  a  number  of  ballots,  parol  evidence  is  admissible  to  show  for  what 
person  the  elector  intended  to  vote.^^  But  if  an  elector  has  placed  on  his  ballot 
the  name  of  a  person  other  than  the  candidate  who  is  eligible  to  the  office,  parol 
evidence  is  not  admissible  to  show  that  he  intended  to  vote  for  the  candidate.^^ 
It  has  been  held,  however,  that  the  ballots  of  the  electors  are  the  only  evidence 
admissible  to  show  the  intent  of  the  voters.*^^ 


89.  Kreitz  v.  Behrensmever,  125  111.  141, 
17  N.  E.  232,  8  Am.  St.  Rep.  349;  Talkington 
V.  Turner,  71  111.  234;  Reifsnyder  v.  Mussei, 
12  Wkly.  Notes  Cas.  (Pa.)  155;  Roden- 
bough  V.  Wolverton,  2  Lehigh  Val.  L.  Rep. 
(Pa.)  285  [afftrmed  in  Walk.  48].  Contra, 
State  V.  Bayonne,  (N.  J.  Sup.  1894)  30  Atl. 
430;  People  v.  Stevens,  5  Hill  (N.  Y.)  616. 

90.  State  v.  Francham,  19  Mont.  273,  48 
Pac.  1.  At  an  election  three  votes  were  cast 
for  E.  Everett  Colburn.  It  was  held  that 
the  moderator  properly  counted  the  votes,  as 
he  was  not  a  judicial  officer  with  power  to 
determine  whether  the  letter  E  did  or  did 
not  constitute  the  whole  of  a  person's 
christian  name.  Atty.-Gen.  v.  Colburn,  62 
N.  H.  70. 

91.  Kreitz  v.  Behrensmever,  125  111.  141, 
17  N.  E.  232,  8  Am.  St.  Rep.  349. 

92.  Thus  in  an  election  contest  it  was  held 
that  parol  evidence  was  not  admissible  to 
show  that  a  ballot  reading  for  "  Samuel 
Toley "  was  intended  for  "  Samuel  Tobey." 
People  V.  McNeal,  63  Mich.  294,  29  N.  W. 
728. 

93.  State  v.  Goldthwaite,  16  Wis.  146. 
Evidence  that  paster  had  been  detached. — 

People  V.  McNeal,  63  Mich.  294.  29  N.  W. 
728. 

94.  People  v.  Cook,  8  N.  Y.  67,  59  Am.  Dec. 
451. 

To  correct  errors  of  the  canvassers. —  State 
V.  Griffey,  5  Nebr.  161. 

Intention  as  to  erasure. —  Davis  v.  State, 
75  Tex.  420,  12  S.  W.  957. 

95.  Atty.-Gen.  v.  Ely,  4  Wis.  420.  In  an 
action  of  quo  warranto  to  determine  title  to 
office  the  court  may  receive  testimony  that 
votes  cast  for  B  W  and  B  C  W,  Jr.,  were 
intended  for  B  W,  Jr.  People  v.  Cook,  8 
N.  Y.  67,  59  Am.  Dec*  451.  A  voter  who 
casts  a  vote  for  H  F  Yates  may  show  that  he 
intended  the  vote  for  Henry  F.  Yates.  Peo- 
ple V.  Ferguson,  8  Cow.  (K  Y.)  102.  Where 
the  justices  of  the  peace  of  a  town  had  made 
an  appointment  of  supervisor  on  the  supposi- 


tion that  there  had  been  a  failure  to  elect  one 
at  the  preceding  town  meeting,  and  on  the 
trial  of  an  information  in  the  nature  of  a 
quo  warranto  against  the  person  so  appointed 
it  appeared  that  the  presiding  officers  of  the 
town  meeting  had  declared  at  the  close  of 
their  canvass  that  there  was  a  tie  vote  be- 
tween the  two  candidates  for  supervisor,  it 
Avas  held  that  it  was  competent  for  the  people 
to  prove  on  such  trial  that  a  vote  had  been 
given  intended  for  the  relator  in  which  onlv 
the  initials  of  his  two  christian  names  with 
the  whole  of  his  surname  were  inserted  and 
which  if  allowed  would  have  elected  him. 
People  V.  Seaman,  5  Den.  (N.  Y.)  409. 

Where  the  name  on  a  ballot  differs  from 
that  of  a  candidate  only  in  the  initial  of  the 
middle  name,  but  there  is  a  man  in  the  county 
whose  name  is  exactly  like  the  one  written 
on  the  ballot,  oral  testimony  is  admissible  to 
show  for  which  man  the  elector  voted.  Behr- 
ensmeyer  v.  Kreitz,  135  111.  591,  26  N.  E. 
704. 

96.  State  v.  Steinborn,  92  Wis.  605,  66 
N.  W.  798,  53  Am.  St.  Rep.  938. 

Ballot  not  unambiguous  on  its  face. — 
Coughlin  V.  McElroy,  72  Conn.  99,  43  Atl. 
854,  77  Am.  St.  Rep.  301. 

97.  People  v.  Higgins,  3  Mich.  233,  61  Am. 
Dec.  491;  People  t\  Tisdale,  1  Dougl.  (Mich.) 
59. 

Candidate's  name  misspelled. —  Weeks  v. 
Kip,  64  N.  J.  L.  61,  44  Atl.  856. 

Where  a  ballot  is  so  defective  that  it  can- 
not be  counted  an  elector  cannot  be  allowed 
to  testify  that  he  cast  the  ballot  and  intended 
it  for  a  particular  candidate.  Anderson  v. 
Winfree,  85  Ky.  597,  4  S.  W.  351,  11  S.  W. 
307,  9  Ky.  L.  Rep.  181. 

Where  a  ballot  contains  the  names  of  two 
or  more  candidates  for  the  same  office,  or  of 
more  candidates  than  there  are  officers  to  be 
elected,  parol  evidence  is  not  admissible  to 
show  for  whom  the  elector  intended  to  vote. 
State  V.  Foxworthy,  29  Nebr.  341,  45  N.  W. 
632;  People  v.  Seaman,  5  Den.  (N.  Y.)  409. 
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10.  Declarations  OF  Voters  —  a.  In  General.  In  a  number  of  cases  evidence 
of  the  unsworn  declarations  of  voters  tending  to  show  their  disqualitication  has 
been  admitted.  This  has  been  put  upon  the  ground  that  the  declarations  were  so 
intimately  connected  with  the  act  of  voting  as  properly  to  be  receivable  as  a  part 
of  the  res  gestoB.^^  But  the  rule  as  generally  stated  is  that  after  first  showing  that 
a  person  voted  against  a  contestant  or  proposition,  or  offering  any  evidence  tend- 
ing to  show  that  he  so  voted,  he  is  considered  a  party  in  interest  as  against  the 
latter,  and  any  declarations  of  his  own  showing  his  want  of  qualification  to  vote 
are  admissible,  like  those  of  a  party  made  against  liis  own  interest,  although  it  is 
held  that  such  declarations  when  made  any  considerable  time  after  the  vote  lias 
been  cast  are  not  competent.^^  But  the  tendency  in  the  more  recent  decisions  is 
to  exclude  such  declarations  as  merely  hearsay,^  especially  if  they  were  made  some 


98.  Patton  v.  Coates,  41  Ark.  Ill;  Beards- 
town  V.  Virginia,  81  111.  541. 

Declaration  made  at  the  time  of  voting. — 
Sharp  V.  Mclntire,  23  Colo.  99,  46  Pac.  115. 

Declarations  and  conduct  about  the  time 
of  voting.— Black  v.  Pate,  130  Ala.  514,  30 
So.  434. 

Proof  of  domicile  by  reputation  and  decla- 
rations.— Griffin  v.  Wall,  32  Ala.  149. 

Contradictory  statements. —  In  Norwood  v. 
Kenfield,  30  Cal.  393,  it  was  considered  doubt- 
ful whether  statements  of  one  who  voted  at 
one  election  precinct  as  to  his  right  to  vote 
were  competent  evidence  for  either  party  in  a 
contest  concerning  an  office  filled  at  that  elec- 
tion; but  at  all  events  it  was  held  that  a 
party  could  not  claim  as  competent  evidence 
for  himself  the  statement  of  a  voter  made  at 
one  election  precinct  as  to  his  right  to  vote, 
and  at  the  same  time  ask  to  strike  out  as 
incompetent  the  statement  of  the  same  person 
made  at  another  precinct  as  to  the  same 
subject-matter. 

No  effort  made  to  take  deposition. —  Evi- 
dence of  the  declarations  of  one  who  voted  at 
a  county-seat  election  as  to  his  qualifications 
as  to  residence  and  the  town  he  voted  for  is 
by  itself  inadmissible,  as  is  also  an  affidavit 
made  by  him  some  time  afterward  as  to  the 
fact  of  his  citizenship  by  naturalization, 
especially  in  the  absence  of  any  evidence  that 
any  effort  was  made  to  take  his  deposition. 
Berry  v.  Hull,  6  N.  M.  643,  30  Pac.  936. 

Declarations  applicable  to  no  particular 
election. —  Declarations  of  a  voter  that  he 
had  voted,  but  had  no  citizen's  papers,  when 
confined  to  no  time,  place,  or  election,  are  not 
admissible  in  evidence  to  show  that  he  was 
not  a  qualified  voter  at  a  specified  time  and 
election.  Kadlec  v.  Pavik,  9  N.  D.  278,  83 
N.  W.  5. 

99.  Beardstown  v.  Virginia,  76  111.  34; 
Boyer  v.  Teague,  106  N.  C.  576,  11  S.  E.  665, 
19  Am.  St.  Rep.  547;  State  v.  Stumpf,  23 
Wis.  630.  See  also  French  v.  Lighty,  9  Ind. 
475;  People  v.  Pease,  27  N.  Y.  45,  84  Am. 
Dec.  242.  In  the  note,  par.  22,  to  Coate  v. 
Speer,  3  McCord  (S.  C.)  227,  15  Am.  Dec. 
627,  it  is  said :  "  The  Declarations  of  a  voter 
may  be  given  in  evidence,  to  set  aside  the 
election;  as  to  diminish  the  poll,  by  taking 
an  incompetent  vote  off,  or  to  prove  bribery, 
&c.,  but  they  are  not  admissible  on  a  charge 
against  the  candidate  for  bribery,  &c.  They 
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are  admitted  to  annul  votes ;  but  not  to  set 
aside  the  election  by  disqualifying  the  mem- 
ber on  account  of  his  bribery,  &c." 

Not  in  derogation  of  any  existing  right. — 
In  quo  warranto  to  oust  a  sheriff  from  office 
the  declarations  of  a  voter  after  he  had  voted 
and  after  the  election  has  closed  in  regard  to 
his  qualifications  are  not  in  derogation  of 
any  existing  right  and  cannot  be  admitted  in 
evidence  as  against  interest.  Davis  v.  State, 
75  Tex.  420,  12  S.  W.  957. 

Declarations  against  interest. —  In  an  ac- 
tion to  contest  an  election  to  locate  a  county- 
seat  all  persons  who  voted  at  such  election  are 
parties  to  the  suit,  although  not  named  as 
such,  to  the  extent  of  rendering  admissible 
evidence  of  the  declarations  of  such  persona 
against  the  interests  of  the  town  for  which 
they  voted,  as  to  the  legality  of  their  votes, 
when  the  fact  that  they  voted  for  the  par- 
ticular town  is  first  established  aliunde. 
Berry  v.  Hull,  6  N.  M.  643,  30  Pac.  936. 

1.  People  V.  Grand  County,  7  Colo.  190,  2 
Pac.  912;  Tarbox  v.  Sughrue,  36  Kan.  225, 
12  Pac.  935.  In  Arkansas  the  declarations  as 
to  his  qualifications  may  be  so  contemporane- 
ous with  his  voting  as  to  be  part  of  the  res 
gestce  and  as  such  competent  evidence.  Pat- 
ton  V.  Coates,  41  Ark.  111.  But  in  all  other 
cases  they  are  excluded  as  merely  hearsay. 
Rucks  V,  Renfrow,  54  Ark.  409,  16  S.  W.  6, 
12  L.  R.  A.  362.  In  Gilleland  v.  Schuyler,  9 
Kan.  569,  583,  Brewer,  J.,  said:  "That  so 
much  of  this  testimony  as  purports  to  giv^e 
the  statements  of  third  parties  as  to  the  num- 
ber of  times  and  the  names  under  which  they 
had  voted  is  hearsay  and  incompetent,  seems 
to  us  clear.  It  is  the  testimony  of  what  other 
persons  told  the  witness,  persons  not  parties 
to  the  suit,  so  that  their  admission  could  be 
receivable.  These  declarations  were  not  made 
at  the  polls  by  persons  conducting  the  elec- 
tion, and  so  as  to  make  part  of  the  res  gestw ; 
nor  do  they  accompany  a  principal  fact  which 
they  serve  to  qualify  or  explain.  They  are 
simply  statements  concerning  past  transac- 
tions by  strangers  to  the  record.  They  come 
within  none  of  the  exceptions  to  the  rule 
which  excludes  hearsay  testimony.  It  was 
perfectly  legitimate  and  competent  to  prove 
the  casting  of  fraudulent  votes,  but  it  was 
not  competent  to  prove  that  fact  by  the  state- 
ments of  parties  who  claimed  to  have  cast 
them."     See  also  Cessna  v.  Meyers,  Smith 
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time  after  the  election.^  Tlie  declarations  of  a  legal  voter  as  to  liow  he  voted, 
unless  accompanied  by  an  exhibition  of  the  contents  of  his  ballot,  are  not  admissi- 
ble in  evidence.^  But  inasmuch  as  an  illegal  voter  is  not  entitled  to  the  privilege 
of  secrecy  his  declarations  as  to  the  contents  of  his  ballot  are  admissible  in  evi- 
dence.'^ On  the  other  hand  the  declarations  of  an  illegal  voter  as  to  the  person 
for  whom  he  voted  have  been  regarded  as  much  hearsay  as  his  declarations  con- 
cerning his  own  qualifications.^  If  the  voter  be  an  idiot  or  a  lunatic,  his  state- 
ments made  as  to  the  contents  of  his  ballot  cannot  be  received  in  evidence,  for  he 
would  be  incompetent  to  testify  as  a  witness  even  in  court  under  oath.^ 

b.  To  Impeach  Witness.  If  an  illegal  voter  goes  on  tlie  stand  and  testifies 
that  he  voted  for  a  certain  candidate,  evidence  of  contradictory  statements  made 
by  him  out  of  court  is  admissible  to  impeach  his  testimony,  as  in  other  cases,  after 
laying  the  proper  foundation  for  its  reception.'^ 

11.  Testimony  of  Voters  as  to  How  They  Voted  —  a.  Secrecy  of  Ballot.  The 
practice  of  swearing  the  voters  and  compelling  them  to  disclose  for  whom  they 
voted  was  long  ago  condemned  as  a  kind  of  inquisitorial  powder  unknown  to  the 
principles  of  a  free  government.*^  There  can  be  no  doubt  but  that  one  important 
object  of  the  system  of  voting  by  ballot  is  secrecy,  so  that  the  voter  may  freely 
exercise  his  choice  without  being  subjected  to  intimidation  or  any  other  manner 
of  control  by  others,- and  without  fear  of  ill-will  or  persecution  on  account  of  his 
vote.  It  is  considered  by  the  authorities  that  this  protection  ought  to  be  per- 
petual, unless  the  voter  shall  voluntarily  raise  the  veil  of  secrecy,  and  it  is  accord- 
ingly held  that  a  legal  voter  cannot  be  compelled  to  disclose  for  whom  he  voted  ;® 
and  the  purpose  of  the  common  provision  in  election  laws  that  no  mark  or 
indorsement  shall  be  placed  on  a  ballot  other  than  that  directed  by  the  statute  is 
to  protect  legal  voters  in  the  secrecy  of  the  ballot.^^  Statutes  designed  to  secure 
complete  and  inviolable  secrecy  of  ballots  cast  at  public  elections  should  be  con- 
strued under  established  rules  with  reference  to  the  mischief  to  be  remedied  and 


Cas.  Cont.  El.  60,  in  which  serious  objections 
are  presented  to  the  admission  of  such  evi- 
dence. 

2.  Black  V.  Pate,  130  Ala.  514,  30  So.  434. 

3.  People  f.  Cicott,  16  Mich.  283,  97  Am. 
Dec.  141. 

4.  State  V.  Hilmantel,  23  Wis.  422;  State 
V.  Olin,  23  Wis.  309. 

Affidavit  made  shortly  after  election. — 

Where  one  who  had  voted  illegally  at  an 
election  refused  to  testify  in  a  contest,  his 
affidavit  voluntarily  made  three  days  after 
the  election  in  which  he  said  that  he  had 
voted  twice  at  the  election  and  each  time 
had  voted  the  republican  ticket  was  held  ad- 
missible to  show  that  fact.  Eggers  i\  Fox, 
177  111.  185,  52  N.  E.  269. 

5.  Lauer  v.  Estes,  120  Cal.  652,  53  Pac. 
262;  Tunks  v.  Vincent,  106  Ky.  829,  51  S.  W. 
622,  21  Ky.  L.  Rep.  475;  Edwards  v.  Logan, 
70  S.  W.  852,  24  Ky.  L.  Rep.  1099. 

Res  gestae. —  In  a  proceeding  to  test  the 
validity  of  an  election,  where  it  has  been 
shown  that  illegal  votes  were  cast,  declara- 
tions of  illegal  voters  as  to  the  nature  of  the 
votes  cast  by  them  cannot  be  received  in  evi- 
dence, unless  such  declarations  are  strictly 
a  part  of  the  res  gestce.  Dean  v.  Miller,  56 
Nebr.  301,  76  N.  W.  555. 

6.  Edwards  v.  Logan,  70  S.  W.  852,  24  Ky. 
L.  Rep.  1099. 

7.  Smith  V.  Thomas,  121  Cal.  533,  54  Pac. 
71. 


8.  Johnston  v.  Charleston,  1  Bay  (S.  C.) 
441. 

9.  Alabama. —  Black  v.  Pate,  130  Ala.  514, 
30  So.  434. 

Arkansas. —  Dixon  r.  Orr,  49  Ark.  238,  4 
S.  W.  774,  4  Am.  St.  Rep.  42. 

Indiana. —  Pedigo  v.  Grimes,  113  Ind.  148, 
13  N.  E.  700. 

Louisiana. —  Tullos  v.  Lane,  45  La.  Ann. 
333,  12  So.  508. 

Michigan. —  Atty.-Gen.  v.  McQuade,  94 
Mich.  439,  53  N.  W.  944 ;  People  v.  Cicott,  16 
Mich.  283,  97  Am.  Dec.  141. 

North  Carolina. —  Boyer  v.  Teague,  106 
N.  C.  576,  11  S.  E.  665,  19  Am.  St.  Rep. 
547. 

Pennsylvania. —  Kneass'  Case,  2  Pars.  Eq. 
Cas.  553,  Brightly  Lead.  Cas.  El.  260,  363; 
In  re  Orphans'  Ct.,  1  Brewst.  67 ;  In  re  Lo- 
cust Ward,  3  Pa.  L.  J.  Rep.  11,  4  Pa.  L.  J. 
341;  Fowler  v.  Felthoff,  1  Leg.  Rec.  105. 

See  18  Cent.  Dig.  tit.  "Elections,''  §  291 
et  seq. 

But  see  People  v.  Thacher,  55  N.  Y.  525, 
535,  where  it  is  stated  without  qualification 
in  a  head-note  that  a  voter  may  be  required 
to  disclose  for  whom  he  voted ;  no  such  point 
was  decided  in  the  case,  for  it  appears  that 
the  witnesses  all  testified  voluntarily  and 
without  objection.  But  compare  head-notes 
of  this  case  reported  in  14  Am.  Rep.  312. 

10.  Gill  V.  Shurtleff-,  183  111.  440,  56  N.  E. 
164. 
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the  object  to  be  accomplished,  and  interpreted,  if  practicable,  so  as  to  promote  and 
not  destroy  the  purpose  of  their  enactment.^^  And  it  would  seem  that  the  same 
considerations  of  public  policy  which  relieve  the  voter  himself  from  being  com- 
pelled to  testify  for  whom  he  voted  should  prevent  other  proof  of  that  fact.^^ 
But  this  protection  is  extended  to  legal  voters  only.  When  it  has  been  estab- 
lished that  a  voter  was  not  a  legal  elector,  any  person  having  requisite  knowledge 
may  testify  as  to  the  person  for  whom  he  voted,  and  he  may  be  compelled  himself 
to  disclose  for  whom  he  voted,  unless  he  claims  the  other  and  different  privilege 
of  refusing  to  criminate  himself.^^  And  inasmuch  as  the  legality  of  a  vote  is 
always  presumed,  a  voter  cannot  be  compelled  to  disclose  the  character  of  his 
vote,  so  long  as  his  qualification  as  an  elector  is  an  open  question.^*  The  disquali- 
fication of  the  voter  may  be  proved  as  an  independent  fact  and  also  as  a  predicate 
or  foundation  for  showing  who  received  his  vote.^^  But  the  voter  cannot  be  com- 
pelled to  disclose  the  fact  that  he  voted  without  the  requisite  qualifications,  for 
that  would  tend  to  criminate  himself.^^ 

b.  Exemption  Deemed  Personal  Privilege.  According  to  the  weight  of 
authority  the  exemption  from  obligation  to  disclose  the  character  of  his  vote 
can  be  claimed  only  by  the  voter  liimself.^^    But  on  the  other  hand  it  has 


11.  Curran  v.  Clayton,  86  Me.  42,  29  Atl. 
930. 

12.  It  is  altogether  idle  to  expect  that 
there  can  be  any  such  protection,  where  the 
voter  is  only  allowed  to  withhold  his  own  oath 
concerning  the  ticket  he  has  voted,  while  any 
other  prying  meddler  can  be  permitted  in  a 
court  of  justice  to  guess  under  oath  at  its 
contents.  If  the  law  could  permit  an  in- 
quiry at  all  there  is  no  reason  whatever  for 
preventing  an  inquiry  from  the  voter  him- 
self who  alone  can  actually  know  how  he 
voted  and  who  can  suffer  no  more  by  being 
compelled  to  answer  than  by  having  the  fact 
established  otherwise.  People  v.  Cicott,  16 
Mich.  283,  297,  97  Am.  Dec.  141.  Judge 
Cooley  says :  "  The  courts  have  held  that  a 
voter,  even  in  case  of  a  contested  election, 
cannot  be  compelled  to  disclose  for  whom  he 
voted;  and  for  the  same  reason  we  think 
others  who  may  accidentally,  or  by  trick  or 
artifice,  have  acquired  knowledge  on  the  sub- 
ject should  not  be  allowed  to  testify  to  such 
knowledge,  or  to  give  any  information  in  the 
courts  upon  the  subject.  Public  policy  re- 
quires that  the  veil  of  secrecy  should  be  im- 
penetrable, unless  the  voter  himself  volun- 
tarily determines  to  lift  it;  his  ballot  is  ab- 
solutely privileged;  and  to  allow  evidence  of 
its  contents  when  he  has  not  waived  the 
privilege  is  to  encourage  trickery  and  fraud, 
and  would  in  effect  establish  this  remarkable 
anomaly,  that,  while  the  law  from  motives 
of  public  policy  establishes  the  secret  ballot 
with  a  view  to  conceal  the  elector's  action,  it 
at  the  same  time  encourages  a  system  of 
espionage,  by  means  of  which  the  veil  of 
secrecy  may  be  penetrated  and  the  voter's 
action  disclosed  to  the  public."  Const.  Lim. 
(7th  ed.)  912. 

13.  Black  V.  Pate,  130  Ala.  514,  30  So. 
434;  State  v.  Kraft,  18  Oreg.  550,  20  Oreg. 
28,  23  Pac.  663;  In  re  Locust  Ward,  3  Pa. 
L.  J.  Rep.  11,  4  Pa.  L.  J.  341;  In  re  Mc- 
Daniels,  2  Pa.  L.  J.  Rep.  82,  3  Pa.  L.  J.  310; 
Vallier     Brakke,  7  S.  D.  343,  64  N.  W.  180. 
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Form  of  question  of  witness. —  In  re  Or- 
phans' Ct.,  1  Brewst.  (Pa.)  67. 

Testifying  without  objection. —  In  an  elec- 
tion contest  persons  not  qualified  electors  who 
voted  in  good  faith,  believing  themselves  to 
be  qualified,  may  testify  as  to  the  candidates 
they  voted  for,  and  the  ballots  so  cast  by 
them  may  be  deducted  from  the  votes  re- 
ceived by  such  candidates.  Van  Winkle  x. 
Crabtree,  34  Oreg.  462,  55  Pac.  831,  56  Pac. 
74. 

Testimony  of  election  officers. —  Tunks  t. 
Vincent,  106  Ky.  829,  51  S.  W.  622,  21  Ky.  L. 
Rep.  475. 

14.  Pedigo  f.  Grimes,  113  Ind.  148,  13 
N.  E.  700;  People  v.  Cicott,  16  Mich.  283,  97 
Am.  Dec.  141. 

15.  For  the  latter  purpose  the  fact  of  il- 
legality must  be  determined  by  the  court  as 
in  other  cases,  where  the  admission  of  evi- 
dence depends  upon  the  establishment  of  a 
preliminary  fact.  Black  x>.  Pate,  130  Ala. 
514,  30  So.  434;  Boyer  v.  Teague,  106  N.  C. 
576,  11  S.  E.  665,  19  Am.  St.  Rep.  547. 

16.  That  information  must  be  drawn  from 
other  sources  unless  the  witness  voluntarily 
discloses  it.    State  f.  Olin,  23  Wis.  309. 

17.  The  question  may  therefore  properly 
be  put  to  the  witness,  and  if  he  sees  fit  to 
answer  it  there  can  be  no  objection  to  ine 
testimony. 

AZafeawa.— Black  v.  Pate,  130  Ala.  514,  30 
So.  434. 

Indiana. —  Pedigo  v.  Grimes,  113  Ind.  148, 
13  N.  E.  700. 

New  York. —  People  v.  Thacher,  55  N.  Y, 
525,  14  Am.  Rep.  312. 

Oregon.— State  v.  Kraft,  18  Oreg.  550,  20 
Oreg.  28,  23  Pac.  663. 

Pennsylvania. —  Kneass'  Case,  2  Pars.  Eq. 
Cas.  (Pa.)  553,  Brightly  Lead.  Cas.  El.  260, 
366. 

United  States. —  Reid  v.  Julian,  2  Bartl. 
Cas.  Cont.  El.  822;  Bell  v.  Snyder,  Smith 
Cas.  Cont.  El.  247:  Loyall  v.  Newton,  Cl.  & 
H.  Cas.  Cont.  El.  520,  522. 
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been  held  that  in  an  election  contest  voters  cannot  testify  at  all  as  to  how  they 
voted. 

12.  Circumstantial  Evidence.  Where  it  does  not  appear  from  direct  testimony 
for  what  candidate  an  unqualilied  voter  voted,  the  fact  may  be  shown  by  circum- 
stantial evidence. It  may  be  shown  for  what  ticket  an  unqualified  voter  asked 
at  ihe  polls.^  So  also  it  may  be  sliown  that  a  ticket  voted  by  one  not  qualilied 
had  a  mark  on  it  by  which  it  can  be  identified.^^  So  also  the  fact  that  a  voter 
was  not  a  legal  elector  may  be  shown  by  circumstantial  as  well  as  by  direct 
evidence.^ 

13.  Ballots  AS  Evidence  —  a.  When  Properly  Preserved.  While  the  certifi- 
cates of  the  various  canvassing  boards  are  conclusive  on  all  collateral  inquiries 
they  are  only  jpriyna  facie  evidence  in  direct  proceedings  to  contest  an  election. 
Hence  in  all  cases  where  the  right  to  an  elective  office  is  the  subject-matter  of  an 
action,  whether  the  right  is  to  be  determined  in  and  by  the  statutory  proceeding 
to  contest  an  election,  or  in  and  by  an  action  in  the  nature  of  a  quo  warranto,  the 
ballots  of  the  electors,  if  they  have  been  properly  preserved,  are  the  primary  and 
original  evidence  of  the  result  of  the  election,  and  should  prevail  over  the  returns, 
where  there  is  a  diflFerence.^^ 


See  18  Cent.  Dig.  tit.  "  Elections,"'  §  292. 

Parol  evidence  as  to  contents  of  missing 
ballot. —  Behrensmeyer  r.  Kreitz,  135  111.  591, 
26  N.  E.  704. 

Where  one  ballot  was  defective  and  counted 
for  a  name  not  known  in  the  district  under 
circumstances  which  rendered  it  probable 
that  the  voter  meant  it  for  one  of  the  candi- 
dates, the  court  ordered  the  ballot-box  to  be 
opened  privately  by  a  master,  the  number  of 
the  doubtful  ballots  examined,  a  comparison 
made  of  the  number  of  the  ballot  with  that 
upon  the  tally-sheet  opposite  the  name  of 
the  voter  who  cast  it,  and  the  voter  privately 
notified  so  that  he  might  voluntarily  appear 
and  testify  if  he  desired.  Kochersperger  r. 
Hargrove,  6  Pa.  Co.  Ct.  510. 

18.  In  Major  v.  Barker,  99  Ky.  305,  35 
S.  W.  543,  18  Ky.  L.  Rep.  104. 

Upon  an  indictment  for  making  a  false  re- 
turn the  voters  cannot  be  permitted  to  tes- 
tify as  to  how  they  voted.  Com.  f.  Barry,  98 
Ky.  394,  33  S.  W.  400,  17  Ky.  L.  Rep.  1018. 

19.  People  f.  Teague,  106  N.  C.  576,  11 
S.  E.  665. 

For  whom  elector  intended  to  vote. —  A 

voter  called  as  a  witness  may  be  asked  for 
whom  he  voted^  and  if  he  declines  or  is  un- 
able to  state,  circumstantial  evidence  may  be 
used  to  ascertain  the  fact,  and  he  may  be 
asked  for  whom  he  intended  to  vote,  as  one 
of  the  circumstances  bearing  upon  the  ques- 
tion. People  V.  Pease,  27  N.  Y.  45,  84  Am. 
Dec.  242. 

What  a  distributer  of  tickets  said  at  the 
polls  as  to  the  tickets  he  was  handing  out  is 
not  evidence  to  show  for  whom  persons  voted 
who  got  tickets  from  him.  In  re  Orphans' 
Ct.,  1  Brewst.  (Pa.)  67. 

20.  In  re  Orphans'  Ct.,  1  Brewst.  (Pa.)  67. 

21.  In  re  Orphans'  Ct.,  1  Brewst.  (Pa.)  67. 

22.  The  appearance  of  the  voter  may  be 
testified  to  as  an  indication  of  his  age.  Black 
V.  Pate,  130  Ala.  514,  30  So.  434. 

That  voters  were  engaged  in  temporary 
work.— Black  i;.  Pate,  130  Ala.  514,  30  So. 


434;  People  v.  Teague,  106  N.  C.  576,  11  S.  E. 
665. 

23.  California. —  Ex  p.  Brown,  97  Cal.  83, 

31  Pac.  840;  Gibson  v.  Trinity  County,  80 
Cal.  359,  22  Pac.  225;  Coglan  v.  Beard,  67 
Cal.  303,  7  Pac.  738;  People  v.  Burden,  45 
Cal.  241 ;  People  v.  Holden,  28  Cal.  123. 

/iZinois.— Caldwell  i\  McElvain,  184  111. 
552,  56  N.  E.  1012;  Dooley  v.  Van  Hohen- 
stein,  170  111.  630,  49  N.  E.  193;  Catron  v. 
Craw,  164  111.  20,  46  N.  E.  3 ;  Beall  v.  Albert, 
159  111.  127,  42  N.  E.  106 ;  Murphv  v.  Battle, 
155  111.  182,  40  N.  E.  470;  Blankinship  v. 
Israel,  132  111.  514,  34  N.  E.  615;  Kingerly 
v.  Berry,  94  111.  515. 

Indiana. —  Pedigo  v.  Grimes,  113  Ind.  148, 
13  N.  E  700;  State  v.  Shay,  101  Ind.  36; 
Reynolds  r.  State,  61  Ind.  392. 

Kansas. —  Searle  v.  Clark,  34  Kan.  49,  7 
Pac.  630;  Dorey  v.  Lynn,  31  Kan.  758,  3  Pac. 
557;  Hudson  v.  Solomon,  19  Kan.  177. 

Kentucky. —  Edwards  v.  Logan,  70  S.  W. 
852,  24  Ky.  L.  Rep.  1099. 

Maryland. —  Leonard  r.  Woolford,  91  Md. 
626,  46  Atl.  1025. 

Nebraska. — Albert  v.  Twohig,  35  Nebr.  563, 
53  N.  W.  582. 

Nevada. —  Schneider  c.  Bray,  22  Nev.  272, 
39  Pac.  326. 

New  York. —  People  v.  Livingston,  79  N.  Y. 
279. 

North  Dakota. —  Howser  v.  Pepper,  8  N.  D. 
484,  79  N.  W.  1018. 

Oregon. —  Hughes  v.  Holman,  23  Oreg.  481, 

32  Pac.  298;  Fenton  v.  Scott,  17  Oreg.  189, 
20  Pac.  95,  11  Am.  St.  Rep.  801;  Hartman  r. 
Young,  17  Oreg.  150,  20  Pac.  17,  11  Am.  St. 
Rep.  787,  2  L.  R.  A.  596. 

Pennsylvania. —  In  re  Zacharias,  3  Pa.  Co. 
Ct.  656. 

Texas. —  In  Owens  v.  State,  64  Tex.  500, 
505,  the  court  conservatively  remarked :  "  In 
a  proper  case  the  ballot-boxes  may  be  opened 
and  the  tickets  counted  to  rebut  the  pre- 
sumption in  favor  of  the  returns;  and  in  case 
of  a  disagreement  between  the  returns  and 
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b.  Statutes  Prescribing  Mode  of  Preservation.  It  is  well  settled  that  statutes 
prescribing  the  mode  of  preservation  of  the  ballots  are  directory  merely,  and  if  it 
be  clearly  and  satisfactorily  proved  that  they  have  been  kept  intact  and  inviolate 
in  the  same  condition  as  when  counted,  the  ballots  are  admissible  in  evidence, 
although  not  preserved  in  the  manner  required  by  statute.  The  object  of  all 
such  provisions  is  to  secure  the  safe-keeping  of  the  ballots,  so  that  they  may  be 
easily  identified  in  case  there  is  need  to  resort  to  them  as  evidence  in  a  judicial 
inquiry ;  and  if  they  have  been  safely  kept  and  protected  from  any  tampering 
the  chief  object  of  the  law  is  subserved,  although  omissions  and  irregularities 
may  have  occurred.  Under  such  circumstances  the  weight  of  the  ballots  as  evi- 
dence may  be  weakened  to  a  greater  or  less  extent,  but  such  irregularities  do  not 
render  them  inadmissible  as  evidence.^*  Where  the  statute  makes  no  provision 
as  to  the  mode  of  preserving  the  ballots,  they  are  admissible  in  evidence,  if  it  is 
shown  that  they  have  been  preserved  inviolate  in  some  safe  custody.^^ 

e.  Burden  of  Proving  Their  Genuineness.  One  who  relies  upon  overcoming 
t\\Q jprima facie  correctness  of  the  official  canvass  by  a  resort  to  the  ballots  must 
first  show  that  the  ballots  as  presented  to  the  court  are  intact  and  genuine ;  and 
where  a  mode  of  preservation  is  enjoined  by  the  statute  proof  must  also  be  made 
of  a  substantial  compliance  with  the  requirements  of  that  mode      and  according 


the  ballots,  the  latter  must  prevail  as  the 
best  evidence  of  the  will  of  voters." 

See  18  Cent.  Dig.  tit.  "  Elections,"  §  294. 

Where  the  ballot-box  comes  from  the  proper 
custody  the  ballots  contained  in  it  cannot  be 
excluded  from  evidence  until  facts  are  proved 
which  cast  suspicion  on  them.  Hunnicutt  v. 
State,  75  Tex.  233,  12  S.  W.  106. 

Not  produced  in  time. —  The  statute  pro- 
viding for  the  security  and  custody  of  ballots 
makes  such  ballots  primary  evidence  in  an 
election  contest,  and  when  such  contest  is 
filed  the  ballots  become  evidence  for  all 
proper  purposes,  although  they  were  not  pro- 
duced and  proved  within  the  time  provided 
by  statute  for  the  taking  of  proof  in  the  case. 
Edwards  v.  Logan,  70  S.  W.  852,  24  Ky.  L. 
Kep.  1099. 

Court  must  be  sure  of  integrity  of  ballots. 

Ehode  V.  Steinmetz,  25  Colo.  308,  55  Pac.  814. 

Evidence  showing  proper  custody. —  After 
counting  the  ballots  the  officers  returned  them 
to  the  ballot-box,  sealed  the  hole  with  a  piece 
of  paper  signed  by  the  presiding  officer,  and 
delivered  them  to  the  mayor  who  deposited 
them  in  a  bank  vault.  The  officers  and  em- 
ployees of  the  bank  testified  that  they  had 
been  safely  kept,  and  they  were  produced  in 
court  apparently  intact  and  opened  in  the 
presence  of  the  jury.  It  was  held  that  such 
evidence  being  uncontradicted  an  instruction 
that  each  party  had  received  the  number  of 
votes  shown  by  the  count  had  in  the  presence 
of  the  jury,  and  that  from  such  numbers  the 
jury  should  deduct  any  illegal  ballots,  was 
warranted.  Gray  v.  State,  19  Tex.  Civ.  App. 
521,  49  S.  W.  699. 

Not  produced  in  open  court. —  Ballots  in  a 
contested  election  case  can  under  no  circum- 
stances be  produced  in  open  court  and  be 
made  a  record  of.  Donnell  v.  Lee,  101  Mo. 
App.  191,  73  S.  W.  997. 

24.  A  Icihama. —  State  v.  Judge  Ninth  Ju- 
dicial Cir.,  13  Ala.  805. 

CaH/orma.— Tebbe  v.  Smith,  108  Cal.  101, 
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41  Pac.  454,  49  Am.  St.  Rep.  68,  29  L.  R.  A. 
673. 

Connecticut. —  Mallett  v.  Plumb,  60  Conn. 
352,  22  Atl.  772. 

/Ziiwois.— Murphy  v.  Battle,  155  111.  182, 
40  N.  E.  470;  Blankinship  v.  Israel,  132  111. 
514,  24  N.  E.  615. 

Kansas. —  Dorey  v.  Lynn,  31  Kan.  758,  3 
Pac.  557. 

Michigan. —  People  v.  Higgins,  3  Mich.  233, 
61  Am.  Dec.  491. 

Minnesota. —  O'Gorman  v.  Richter,  31  Minn. 
25,  16  N.  W.  416. 

Missouri. —  Sone  v.  Williams,  130  Mo.  530, 
32  S.  W.  1016. 

ISfeio  York. —  People  v.  Livingston,  79  !N.  Y. 
279. 

Oregon. —  Hartman  v.  Young,  17  Greg.  150, 
20  Pac.  17,  11  Am.  St.  Rep.  787,  2  L.  R.  A. 
596. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  231. 

Keeping  ballots  in  an  unlocked  bureau 
drawer  at  the  town  clerk's  house  after  they 
had  been  strung  and  sealed  up  as  required 
by  statute,  it  appearing  that  the  seal  had  not 
been  broken  and  that  the  ballots  had  not  been 
tampered  with,  was  held  not  to  prevent  them 
from  being  the  best  evidence  of  the  result  of 
the  election  as  against  the  return  of  the 
judges  of  election.  Apple  v.  Barcroft,  158 
111.  649,  41  N.  E.  1116. 

Proof  that  ballot-box  had  not  been  opened. 
—  Word  V.  Sykes,  61  Miss.  649. 

25.  Gray  v.  State,  19  Tex.  Civ.  App.  521, 
49  S.  W.  699. 

26.  California.— Tehhe  v.  Smith,  108  CaL 
101,  41  Pac.  454,  49  Am.  St.  Rep.  68,  29 
L.  R.  A.  673;  Coglan  v.  Beard,  65  Cal.  58,  2 
Pac.  737;  People  v.  Holden,  28  Cal.  123. 

Colorado. —  Rhode  v.  Steinmetz,  25  Colo. 
308,  55  Pac.  814. 

Iowa. —  Davenport  v.  Olerich,  104  Iowa  194, 
73  N.  W.  603. 

Oregon. —  Fenton  v.  Smith,  17  Greg.  189.20 
Pac.  95,  11  Am.  St.  Rep.  801;  Hartman  v. 
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to  some  of  the  cases  the  party  who  offers  the  ballots  in  evidence  must  also  show- 
that  they  have  not  been  tampered  with.^'  But  on  the  other  hand  it  has  been  held 
that  when  a  substantial  compliance  with  the  provisions  of  the  statute  respecting 
the  preservation  of  the  ballots  has  been  shown,  the  burden  of  proof  is  upon  the 
party  contesting  the  use  of  the  ballots  in  evidence  to  establish  that  they  have  in 
fact'been  tampered  with  or  that  they  have  been  exposed  under  such  circumstances 
that  a  violation  of  them  raiglit  have  taken  place.^^  However  this  may  be,  if  the 
ballots  have  been  placed  in  a  position  to  be  tampered  with  by  interested  parties, 
the  burden  of  proof  is  on  the  party  offering  them  in  evidence  to  show  that  they 
are  in  the  same  condition  as  when  sealed  up  by  the  several  election  boards.^^  It 
may  be  added  that  the  fact  that  ballots  had  been  in  the  custody  of  the  proper  offi- 
cer is  oxA^  prima  facie  evidence  that  they  have  not  been  altered,  and  it  is  compe- 
tent to  prove  that  they  have  nevertheless  been  in  fact  tampered  with.^ 

d.  Weight  as  Evidence  When  Not  Properly  Kept.  So  much  depends  upon  the 
circumstances  of  each  particular  case  and  the  terms  of  the  statute  to  be  construed 
that  it  is  impossible  to  lay  down  any  general  rule  as  to  the  evidential  value  of  the 
ballots  when  there  has  been  a  deviation  from  the  statutory  mode  of  preserving 
them.  If  the  deviation  has  been  such  as  necessarily  to  place  tliem  in  a  position 
where  they  might  have  been  tampered  with  by  interested  persons,  they  should 
receive  little  or  no  consideration,  and  it  seems  that  the  courts  should  exclude 
them.^^  For  where  ballots  have  been  so  exposed  as  to  have  offered  opportunity 
to  be  tampered  with  and  have  not  been  guarded  with  that  zealous  care  which 
will  contravene  all  suspicion  of  substitution  or  change,  they  lose  their  presump- 
tive purity  and  are  no  longer  to  be  relied  on  as  evidence  in  a  contest  or  judicial 
inquiry  as  to  the  result  of  the  election,  and  cannot  be  allowed  to  prevail  over  the 


Young,  17  Oreg.  150,  20  Pac.  17,  11  Am.  8t. 
Rep.  787,  2  L.  R.  A.  596. 

C/fafe.— Farrell  v.  Larsen,  26  Utah  283,  73 
Pac.  227. 

In  Archer  v.  Allen,  1  Bartl.  Cas.  Cont.  El. 
169,  there  was  a  recount  of  the  ballots  after 
the  election  and  a  discovery  of  a  mistake  of 
two  votes  —  just  enough  to  change  the  result. 
The  committee  of  the  house  of  representatives 
held  that  the  supplementary  return  was  en- 
titled to  be  received,  inasmuch  as  there  ap- 
peared to  be  satisfactory  proof  that  the  ballot- 
boxes  had  not  been  interfered  with,  and  the 
house  accordingly  vacated  the  seat,  but  re- 
fused to  give  it  to  the  contestant  and  left  it 
vacant. 

27.  Fenton  v.  Scott,  17  Oreg.  189,  20  Pac. 
95,  11  Am.  St.  Rep.  801;  Hartman  t;.  Young, 
17  Oreg.  150,  20  Pac.  17,  11  Am.  St.  Rep.  787, 
2  L.  R.  A.  596;  Fishback  v.  Bramel,  6  Wyo. 
293,  44  Pac.  840. 

Not  promptly  delivered  to  officer. —  Where 
election  judges  left  the  ballots  after  they 
were  counted  in  the  town  hall  to  which  others 
had  access  until  the  second  day  after  the 
election  instead  of  sealing  them  up  and  de- 
livering them  to  the  officer  to  whom  the  poll- 
books  are  required  to  be  delivered,  the  burden 
is  on  a  candidate  who  seeks  to  introduce  them 
in  evidence  in  an  election  contest  to  prove 
that  they  were  not  altered  before  they  were 
in  fact  properly  delivered  to  the  officer.  Eg- 
gers  V.  Fox,  177  111.  185,  52  N.  E.  269. 

28.  Tebbe  v..  Smith,  108  Cal.  101,  41  Pac. 
454,  49  Am.  St.  Rep.  68,  29  L.  R.  A.  673. 

29.  Albert  v.  Twohig,  35  Nebr.  563,  53 
N.  W.  582. 


30.  Rhode  v.  Steinmetz,  25  Colo.  308,  55 
Pac.  814;  Furguson  v.  Henry,  95  Iowa  439, 
64  N.  W.  292. 

Contestee  the  custodian  of  ballot-box. — 
Windes  v.  Nelson,  159  Mo.  51,  60  S.  W. 
129. 

31.  Arkansas. —  Powell  r.  Holman,  50  Ark. 
85,  6  S.  W.  505. 

Illinois. —  Murphy  v.  Battle,  155  111.  182, 
40  N.  E.  470. 

Nebraska. —  Albert  v.  Twohig,  35  Nebr. 
563,  53  N.  W.  582. 

Oregon. —  Hughes  v.  Holman,  23  Oreg.  481, 
32  Pac.  298;  Fenton  v.  Scott,  17  Oreg.  .189, 
20  Pac.  95,  11  Am.  St.  Rep.  801. 

Utah. —  Farrell  v.  Larsen,  26  Utah  283,  73 
Pac.  227. 

May  be  received  if  all  reasonable  doubts 
are  removed. —  Newton  r.  Newell,  26  Minn. 
529,  6  N.  W.  346. 

When  it  appears  that  the  ballots  have  been 
tampered  with  and  there  is  nothing  to  con- 
tradict the  returns  except  the  discredited 
ballots  the  returns  are  conclusive.  Spidle  17. 
McCracken,  45  Kan.  356,  25  Pac.  897  [citing 
Dorey  v.  Lynn,  31  Kan.  758,  3  Pac.  557]. 

Ballots  deposited  in  a  grain  sack  merely 
tied  with  a  string. —  In  an  election  contest 
the  fact  that  the  ballots  had  been  sent  by  the 
county  clerk  to  the  secretary  of  state  and 
afterward  returned  by  him  in  a  grain  sack 
merely  tied  with  a  string  without  a  seal 
renders  the  ballots  inadmissible  as  evidence 
in  the  absence  of  evidence  negativing  the  pos- 
sibility of  their  having  been  tampered  with 
in  their  return.  Martin  v.  Miles,  40  Nebr. 
135,  58  N.  W.  732. 
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official  canvass.^^  But  where  the  deviation  has  been  slight  and  there  is  little 
probability  that  thev  have  been  molested  they  are  to  be  considered  by  the  court 
or  jury  as  the  case  may  be,  in  the  light  of  all  the  other  evidence  in  the  case.^ 
And  even  w^hen  the  ballots  are  objects  of  suspicion  by  reason  of  a  want  of  proper 
preservation  and  by  reason  of  undue  exposure,  yet  the  returns  should  not  be 
accepted  as  conclusive,  if  the  judges  of  the  election  have  been  so  careless  in  the 
performance  of  their  duty  as  to  cast  discredit  upon  their  returns.^ 

e.  Not  Necessary  to  Plead  Improper  Care.  The  inadmissibility  of  ballots  in 
evidence  on  the  ground  that  they  have  not  been  properly  preserved  as  directed  by 
statute  may  be  urged  at  the  trial,  notwithstanding  the  fact  that  their  improper 
preservation  is  not  alleged  in  the  pleadings.^^ 

f.  After  They  Should  Have  Been  Destroyed.  After  the  date  when  the  statute 
requires  that  ballots  shall  be  destroyed  they  have  no  legal  existence  and  are  not 
admissible  in  evidence,  no  steps  having  been  taken  to  have  a  lawful  recount.^^ 

g.  Only  Ballots  Within  Issue  Joined  Admissible.  Where  the  issue  joined  is  the 
failure  of  the  board  of  canvassers  to  count  all  of  the  votes  received  by  plaintiff  in 


33.  Arkansas. —  Powell  v.  Holman,  50  Ark. 
85,  6  S.  W.  505. 

Illinois.— Beall  v.  Albert,  159  111.  127,  42 
N.  E.  166;  Kingery  v.  Berry,  94  111.  515. 

Iowa. —  De  Long  v.  Brown,  113  Iowa  370, 
85  N.  W.  624. 

Kansas. —  Hudson  v.  Solomon,  19  Kan. 
177. 

Kentucky. —  Edwards  v.  Logan,  70  S.  W. 
852,  24  Ky.  L.  Rep.  1099. 

Nevada. —  Dennis  v.  Caughlin,  23  Nev.  188, 
44  Pac.  818;  22  Nev.  447,  41  Pac.  768,  59 
Am.  St.  Rep.  761,  29  L.  R.  A.  731. 

North  Dakota. —  Howser  v.  Pepper,  8  N.  D. 
484,  79  N.  W.  1018. 

Oregon. —  Hartman  v.  Young,  17  Oreg.  150, 
20  Pac.  17,  11  Am.  St.  Rep.  787,  2  L.  R.  A. 
596. 

Pennsylvania. —  In  re  Jenkins,  6  L.  T. 
N.  S.  33. 

Texas.—  Owens  v.  State,  64  Tex.  500. 

Custodian's  reelection  in  contest. —  Where 
the  ballot-box  containing  the  ballots  voted 
at  an  election  was  in  possession  of  the  county 
clerk,  whose  reelection  was  also  in  contest, 
and.  the  ballot-box,  although  locked,  could 
have  been  entered  by  taking  off  the  hinges, 
which  were  exposed,  the  ballots  should  not 
be  used  to  rebut  the  presumption  of  the  cor- 
rectness of  the  official  returns,  until  it  is 
satisfactorily  proved  that  they  have  not  been 
tampered  with  since  the  election,  and  that 
those  offered  in  evidence  are  the  identical 
ones  cast.  Edwards  v.  Logan,  70  S.  W.  852, 
24  Ky.  L.  Rep.  1099. 

33.  Mallett  v.  Plumb,  60  Conn.  352,  20 
Atl.  772;  People  v.  Livingston,  79  N.  Y. 
279. 

Question  for  the  jury. —  The  return  of  the 

inspectors  is  prima  facie  evidence  of  the  re- 
sult of  an  election;  and  where  the  ballots 
have  not  been  preserved  in  the  manner  re- 
quired by  law,  but  have  been  left  in  an  un- 
safe and  exposed  condition,  the  presumption 
which  would  otherwise  exist  of  their  cor- 
rectness is  not  raised,  and  the  jury  may 
properly  be  governed  by  the  return,  unless 
fully  convinced  by  proof  of  the  integrity  of 
the  ballots.  People  v.  Cicott,  16  Mich.  283, 
97  Am.  Dec.  141. 


Possibility  of  tampering  with  ballots. —  A 

recount  of  the  ballots  in  an  election  contest 
should  not  be  rejected  merely  because  there 
was  possible  opportunity  to  tamper  with  the 
ballots.  Sone  v.  Williams,  130  Mo.  530,  32 
S.  W.  1016. 

Returns  slightly  altered. —  In  State  v.  Ad- 
ams, 2  Stew.  (Ala.)  231,  it  was  held  that  the 
original  election  returns  are  admissible  as 
evidence  of  the  number  of  votes  given,  al- 
though they  have  been  exposed  and  somewhat 
altered,  but  that  their  fairness  and  alteration 
were  to  be  left  to  the  jury  to  determine. 

Rule  for  guidance  of  jury. —  On  the  trial  of 
a  right  to  an  office  it  is  proper  for  the  jury 
to  base  their  estimate  of  the  result  of  an 
election  upon  the  official  returns,  when  satis- 
fied by  evidence  that  the  ballot-boxes  have 
been  tampered  with  after  the  official  count, 
and  upon  the  ballots,  when  there  is  not  satis- 
factory evidence  of  such  tampering.  Owens 
V.  State,  64  Tex.  500. 

34.  In  other  words  the  evidence  may  be 
such  as  to  discredit  as  evidence  to  some  ex- 
tent at  least  both  the  ballots  and  the  returns ; 
and  to  adopt  an  inflexible  rule  that  either 
should  be  conclusive  of  the  result  in  such 
cases  would  tie  the  hands  of  the  court  and 
put  it  in  the  power  of  designing  persons  to 
carry  out  their  fraudulent  schemes  to  change 
the  actual  result  of  an  election.  Dooley  v. 
Van  Hohenstein,  170  111.  630,  49  N.  E.  193; 
Catron  v.  Craw,  164  111.  20,  46  N.  E.  3. 

Return  also  discredited. —  Discredit  is  cast 
on  the  return  of  the  judges  of  election,  it 
showing  a  larger  number  of  votes  cast  than 
there  were  voters  on  the  poll  list,  although 
the  election  law  provides  that  if  there  are  too 
many  ballots  the  excess  shall  be  drawn  out 
and  destroyed;  so  that  in  an  election  contest 
the  ballots  may  be  considered,  although  they 
may  be  objects  of  suspicion,  because  of  undue 
exposure  and  want  of  proper  preservation, 
they  not  being  more  discredited  than  the  re- 
turns. Collier  v.  Anlicker,  189  111.  34,  59 
N.  E.  615. 

35.  De  Long  v.  Brown,  113  Iowa  370,  85 
N.  W.  624. 

36.  State  v.  Bate,  70  Wis.  409,  36  N.  W. 
17. 
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a  certain  precinct,  it  is  error  for  the  court  to  admit  in  evidence  and  count  for 
plaintiff  rejected  ballots  from  other  precincts.^' 

J.  Recount  of  Ballots  —  l.  Duty  of  Custodian  of  Ballot-Box.  It  is  tlie  duty 
of  the  custodian  of  the  ballot-box  to  preserve  it  as  containing  the  ballots,  and  in 
the  same  state  in  which  he  received  it,  and  he  has  no  such  discretion  as  to  permit 
it  to  be  opened  by  any  person  or  for  any  purpose  except  in  case  of  a  contest.^ 
But  ballots  from  boxes  which  have  been  opened  before  a  legislative  committee 
since  the  election  are  admissible  in  evidence,  where  it  appears  that  tlie  oppor- 
tunity for  tlie  ballots  to  have  been  tampered  with  was  a  mere  possibility  only.^^ 

2.  Petition  For  a  Recount.  A  petition  by  a  candidate  desiring  a  recount 
under  the  statute  must  show  who  the  board  of  canvassers  have  decided  is  elected 
to  the  office,  in  order  that  notice  of  the  contest  may  be  given  to  him.^*^  A  peti- 
tion which  avers  no  fraud  or  mistake  or  facts  from  which  they  may  be  inferred, 
but  simply  that  full  justice  can  be  done  only  by  a  recount  of  the  votes,  is  not  suf- 
ficient to  authorize  a  recount."^^  An  application  for  a  recount  of  ballots  not 
offered  as  part  of  a  party's  proofs  must  conform  to  the  statutory  requirements 
governing  such  applications,  and  a  mere  oral  request  is  not  sufficient,^^ 

3.  Recount  as  Matter  of  Course.  It  has  been  held  that  in  a  statutory  contest, 
where  the  contestant  alleges  error,  mistake,  fraud,  misconduct,  or  corruption  in 
counting  the  ballots  or  declaring  the  result  of  an  election,  a  recount  of  the  ballots 
should  be  ordered  as  a  matter  of  coui-se  upon  the  request  of  the  complaining 
party,  because  the  ballots  themselves,  if  properly  preserved,  are  the  highest  and 
best  evidence  of  the  expression  of  the  will  of  the  voters.^^ 

4.  Evidence  Calling  For  Recount.  According  to  the  weight  of  authority,  how- 
ever, a  resort  to  the  ballots  themselves  cannot  be  had  until  the  contestant  pro- 
duces evidence  making  ?^  prima  facie  case  which  indicates  at  least  a  probability 
tliat  a  recount  would  decide  the  election  in  his  favor,  that  there  were  frauds, 
irregularities,  or  mistakes  committed  in  the  acceptance  of  the  ballots  and  return 
of  their  count,  or  that  there  is  error  in  the  record  declaring  the  result  of  the  elec- 
tion.^* A  party  has  no  right  to  demand  a  recount  of  the  ballots  as  a  mere  fishing 
excursion.  He  should  be  required  to  produce  some  evidence  furnishing  ground 
for  supposing  that  a  miscount  might  have  been  made  by  the  inspectors  or  judges 
of  election.*^    But  when  the  state  of  evidence  is  such  as  to  throw  uncertainty 


37.  Borders  v.  Williams,  155  Ind.  36,  57 
N.  E.  527. 

38.  Govan  f.  Jackson,  32  Ark.  553. 

39.  Henderson  v.  Albright,  12  Tex.  Civ. 
App.  368,  34  S.  W.  992. 

40.  Andrews  v.  Otsego  County  Probate 
Judge,  74  Mich.  278,  41  N.  W.  923. 

41.  In  re  Twentieth  Ward,  3  Pa.  Dist.  118. 

42.  McCoy  v.  Boyle,  51*  N.  J.  L.  53,  15 
Atl.  15. 

43.  Clanton  v.  Ryan,  14  Colo.  419,  24  Pac. 
258;  Caldwell  v.  McElvain,  184  111.  552,  53 
N.  E.  1012;  Catron  v.  Craw,  164  111.  20,  46 
N.  E.  3;  State  v.  Shay,  101  Ind.  36. 

Where  returns  fail  to  show  ofiflce  for  which 
ballots  were  cast. —  Although  the  election  re- 
turns made  to  the  canvassing  board  fail  to 
designate  the  office  for  which  the  votes  for 
the  contesting  candidates  were  cast,  the  court 
in  quo  warranto  proceedings  may  look  be- 
hind the  returns  to  ascertain  the  truth,  as  by 
an  inspection  of  the  ballots.  State  f.  Nichol- 
son, 102  N.  C.  465,  9  S.  E.  545,  11  Am.  St. 
Rep.  767. 

44.  Bertolet's  Case,  3  Pa.  Dist.  643. 
Fraud  and  mistake. —  Kindel  v.  Le  Bert, 

23  Colo.  385,  48  Pac.  641,  58  Am.  St.  Rep. 
234. 


Cannot  operate  as  bill  of  discovery. —  In  re 

Northampton  County,  6  Pa.  Dist.  150. 

Evidence  of  probable  mistake. —  In  re  Mc- 
Carthy, 2  Pa.  Co.  Ct.  561. 

No  evidence  that  ballots  not  counted  were 
illegal. —  In  re  Twentieth  Ward,  2  Pa.  Dist. 
635,  13  Pa.  Co.  Ct.  609. 

Ballots  as  to  which  no  evidence  is  offered. — 
The  commissioner  in  an  election  contest  has 
no  authority  to  examine  ballots  as  to  which 
no  testimony  is  produced  showing  their  ille- 
gality. In  re  Foreman,  30  Pittsb.  Leg.  J. 
N.  S.  318. 

45.  O'Gorman  v.  Richter,  31  Minn.  25,  16 
N.  W.  416;  In  re  Jenkins,  6  L.  T.  N.  S.  (Pa.) 
33. 

Affidavit  required. —  Thompson  r.  Ewing,  1 
Brewst.  (Pa.)  67. 

Charge  that  ballots  cast  for  contestant 
were  counted  for  contestee. —  State  %.  Spen- 
cer, 166  Mo.  271,  05  S.  W.  981. 

Where  a  design  to  require  the  court  with- 
out the  exercise  of  judgment  upon  any  ques- 
tion of  law  or  fact  to  order  a  recount  merely 
because  it  is  desired  by  one  of  the  candidates 
is  not  plainly  expressed  in  the  statute,  a  re- 
count will  not  be  ordered  for  the  mere  pur- 
pose of  quieting  the  public  mind  or  enabling 
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upon  the  accuracy  of  the  count  by  the  inspectors  or  judges  of  election  a  judicial 
count  is  properly  ordered.^^ 

6.  Recount  of  All  Ballot-Boxes.  In  order  to  induce  the  court  to  order  a 
recount  of  all  the  ballot-boxes  of  a  county  something  definite  must  be  preferred 
against  each/'^ 

6.  Ballots  That  Have  Been  Tampered  With.    Where  the  evidence  is  clear  that 
the  ballots  have  been  tampered  with  since  the  original  count,  and  the  evidence  is 
positive  that  the  original  count  was  accurate,  the  original  count  must  control ; 
and  the  fact  that  some  of  the  ballots  in  a  box  have  been  tampered  with  impeaches 
the  integrity  of  all  in  that  box  on  a  recount.^^ 

7.  Delegation  of  Recount  to  Committee  of  Legislative  Body.  The  examination 
and  recount  of  ballots  may  be  delegated  to  a  committee  of  a  legislative  body.'"'^ 

8.  Sufficiency  of  Illegal  Votes  to  Affect  Result.  The  court  will  not  order 
the  ballot-box  to  be  opened  to  ascertain  for  whom  illegal  votes  were  cast, 
unless  the  illegal  votes  proved  are  sufficient  in  number  to  alter  the  result  of  the 
election. 

9.  Where  Term  Would  Expire  Before  Recount  Could  Be  Had.  An  examina- 
tion of  the  ballots  and  a  recount  will  not  be  ordered  where  the  term  of  the  office 
contested  for  will  expire  before  such  recount  can  be  completed  and  substantial 
justice  can  be  done  the  contestant  from  the  face  of  the  return.^^ 

10.  Second  Recount.  Although  the  court  may  upon  just  cause  shown  order  a 
second  recount  in  a  contested  election  case,  it  is  proper  to  refuse  to  do  so  on  a 
motion  supported  merely  by  affidavits  alleging  that  the  affiants  are  informed  and 
believe  that  the  ballots  have  been  changed  since  the  official  count.^^ 

11.  Preservation  of  Secrecy  of  Ballot.  Where  it  is  provided  by  constitution 
or  statute  that  the  ballots  voted  shall  be  numbered  in  the  order  in  which  they  are 
cast  and  corresponding  numbers  placed  opposite  the  names  of  the  voters  who  cast 
them,  the  court  may  order  the  ballot-box  to  be  opened  and  the  ballots  correspond- 


a  candidate  to  discover  whether  it  would  be 
expedient  for  him  to  contest  an  election. 
Pearson  v.  Norton,  63  N.  H.  379. 

46.  People  v.  Sausalito,  106  Cal.  500,  39 
Pac.  937. 

47.  For  the  court  cannot  on  a  mere  gen- 
eral allegation  of  errors  believed  to  exist  in 
all  authorize  the  perilous  experiment  of  test- 
ing every  election  return  by  the  recount  of  the 
ballot-box  of  every  district  in  the  county. 
Leonard  v.  Woolford,  91  Md.  626,  46  Atl. 
1025. 

Showing  as  to  which  box  the  alleged  fraud 
or  mistake  is  in. —  The  court  will  not  on  gen- 
eral request  order  the  ballot-boxes  to  be  re- 
counted without  some  specific  charge  of  fraud 
or  mistake  showing  which  box  the  fraud  or 
mistake  is  in.  Kneass'  Case,  2  Pars.  Eq.  Cas. 
(Pa.)  553;  Mann  f.  Cassidy,  1  Brewst.  (Pa.) 
11. 

48.  Rhode  f.  Steinmetz,  25  Colo.  308,  55 
Pac.  814. 

49.  Rhode  i;.  Steinmetz,  25  Colo.  308,  55 
Pac.  814. 

50.  The  uniform  practice  in  all  legislative 
bodies  to  act  through  committees  of  their 
own  members  and  the  universal  understand- 
ing of  the  people  that  such  duties  may  be 
discharged  by  a  committee  are  evidence  on 
the  question  of  the  legality  of  such  a  proceed- 
ing. The  proceeding  is  one  of  convenience 
merely  and  not  a  delegation  of  authority,  the 
convention  reserving  to  itself  the  right  of 
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final  action.  Gregg  v.  Goodrich,  67  N.  H.  543, 
42  Atl.  240. 

51.  In  re  McCullough,  12  Phila.  (Pa.) 
570;  Daly  v.  Petroff,  10  Phila.  (Pa.)  389; 
In  re  Northup,  5  L.  T.  N.  S.  (Pa.)  1;  Fowler 
V.  Felthoff,  1  Leg.  Rec.  (Pa.)  105;  James  v. 
McKibbin,  1  Leg.  Rec.  (Pa.)  77. 

Uncertainty  as  to  effect  on  result. —  Where 
it  appears  that  a  number  of  illegal  votes 
were  cast,  and  it  cannot  be  shown  without 
opening  the  ballot-box  for  whom  they  were 
cast,  and  if  such  votes  may  influence  the  re- 
sult of  the  election,  the  court  should  order 
the  ballot-box  to  be  opened  and  such  illegal 
votes  to  be  opened,  counted,  and  examined 
and  the  remaining  votes  to  be  counted  but 
not  opened.  Glazier  v.  Merringer,  12  Lane. 
Bar  (Pa.)  61.  The  vote  of  an  elector  wno 
was  upwards  of  twenty-two  years  of  age,  and 
who  had  not  paid  the  tax  for  which  lie  had 
been  assessed,  being  illegal,  an  order  should 
be  made  to  open  the  ballot-box  to  ascertain 
how  he  voted,  when  the  result  of  the  election 
may  be  thereby  changed.  In  re  Northup,  5 
L.  T.  N.  S.  (Pa.)  1. 

52.  Rink  v.  Barr,  12  Wkly.  Notes  Cas. 
(Pa.)  497,  16  Phila.  (Pa.)  445. 

53.  Sone  v.  Williams,  130  Mo.  530,  32 
S.  W.  1016. 

After  submission  and  announcement  of  de- 
cision.—  Sweeney  v.  Hjul,  23  Nev.  409,  48  Pac. 
1036,  49  Pac.  169. 

No  prospect  of  changing  result. —  Hope  v. 
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ing  to  the  number  of  persons  proved  to  be  illegal  voters  examined  for  the  pur- 
pose of  ascertaining  for  whom  tliej  voted,  with  the  proviso  that  the  ballots  of 
legal  voters  shall  not  be  disturbed,  in  order  that  the  secrecy  of  the  ballot  may  be 
preserved  so  far  as  they  are  concerned.^'^  So  also  in  a  contested  election  the  court 
may  in  a  proper  case  order  the  ballot-box  to  be  opened  for  the  purpose  of  adding 
to  the  count  legal  votes  which  were  cast  but  not  counted,  with  the  qualification 
that  the  recount  shall  be  so  conducted  as  not  to  reveal  by  a  comparison  of  the 
numbers  on  the  ballots  with  the  poll  list  how  any  other  legal  elector  voted.^^ 
Under  a  constitutional  provision  that  ballots  cast  may  be  comited,  compared  with 
the  list  of  voters,  and  examined  under  such  safeguards  as  may  be  prescribed  by 
law,  it  is  held  improper  to  permit  the  ballots  to  be  compared  with  the  poll-books 
and  thus  disclose  how  each  elector  has  voted  and  thereby  destroy  the  secrecy  of 
the  ballot  when  the  legislature  has  not  prescribed  any  safeguards.^^  A  statute 
permitting  parties  and  their  attorneys  to  examine  the  ballots  does  not  authorize 
them  to  compare  the  ballots  with  the  list  of  voters  or  to  be  present  when  such 
comparison  is  made.^^ 

12.  Restriction  to  Contested  Elections.  Where  it  is  provided  by  the  constitu- 
tion that  the  ballot-boxes  may  be  opened  and  the  votes  recounted  only  in  case  of 
contested  elections,  it  is  held  that  this  relates  only  to  statutory  contests,  in  which 
the  contestant  seeks  not  only  to  oust  the  intruder  but  to  have  himself  inducted 
into  the  office,  and  that  a  recount  cannot  be  had  in  a  proceeding  in  the  nature  of 
a  cpio  warranto.^^ 

13.  Certificate  of  Recount.  The  certificate  of  a  recount  by  the  officer 
authorized  by  statute  or  by  commissioners  appointed  by  the  conrt  to  make  it 
\& prima  facie  evidence  of  the  facts  therein  stated  and  constitutes  the  basis  on 
which  the  court  is  to  act.^^  But  where  enough  illegal  votes  are  properl}^  shown 
by  the  evidence  either  of  the  contestant  or  the  incumbent  or  both  together  to 
change  the  result,  it  is  the  duty  of  the  court  to  ascertain  by  inspection  of  the 
ballots  for  whom  they  were  cast  and  to  take  them  from  the  count.^^ 

14.  Court  May  Correct  Errors  of  Law  in  Record.  A  statutory  provision 
relating  to  the  recount  of  ballots  cast  at  an  election  that  the  records  so  amended 
shall  stand  as  the  true  records  of  the  election  does  not  take  away  the  jurisdic- 
tion of  the  court  to  correct  errors  of  law  appearing  upon  the  face  of  the  record. 


Flentge,  140  Mo.  390,  41  S.  W.  1002,  47 
L.  R.  A.  806. 

54.  In  re  McCullough,  12  Phila.  (Pa.)  570. 

Clerk  not  to  certify  names  of  voters. — 

Funkhouser  v.  Spencer,  164  Mo.  23,  63  S.  W. 
1112. 

Ballot  of  illegal  voter  indorsed  by  certain 
words. —  The  ballot  of  one  who  is  not  a  quali- 
fied voter  may  be  identified  and  rejected  in 
an  election  contest  on  evidence  that  his  ballot 
was  indorsed  by  certain  words,  although  such 
indorsement  and  identification  would  be  un- 
lawful if  made  on  the  ballot  of  a  qualified 
voter,  since  the  privilege  of  secrecy  of  elec- 
tions appertains  to  qualified  voters  only. 
Gill  V.  Shurtleff,  183  111.  440,  56  N.  E.  164. 

Legal  voter  unlawfully  assisted  in  marking 
his  ballot. —  Although  a  person  suffering  from 
physical  disability  is  illegally  assisted  by 
election  officers  in  the  preparation  of  his 
ballot  without  his  making  oath  of  his  dis- 
ability, yet  such  officers  will  not  be  allowed 
in  an  election  contest  to  identify  the  ballot 
so  that  it  can  be  rejected,  since  the  secrecy 
of  elections  should  not  be  destroyed,  because 
officers  and  voters  make  honest  mistakes  in 
trying  to  carry  out  the  law  in  regard  to  aid- 
ing qualified  electors  to  vote,  even  though 


they  acted  illegally  in  doing  so.  Gill  v.  Shurt- 
leff, 183  111.  440,  56  N.  E.  164. 

55.  In  re  Zacharias,  3  Pa.  Co.  Ct.  656. 

Recount  as  to  the  office  for  which  the  con- 
test is  made. —  Where  it  was  established  by 
evidence  that  there  was  either  fraud  or  mis- 
take on  the  part  of  the  election  canvassers  in 
making  their  official  return,  that  such  return 
as  a  whole  is  not  correct,  that  unless  the 
ballot-box  be  opened  and  a  recount  made  the 
contestant  may  suffer  irremediable  wrong, 
and  that  there  is  a  high  degree  of  probability 
that  votes  of  qualified  electors  cast  for  the 
contestant  were  not  counted,  the  court  will 
order  that  the  ballots  be  recounted  as  to  the 
office  for  which  the  contest  is  made.  In  re 
Zacharias,  3  Pa.  Co.  Ct.  656. 

56.  Windes  v.  Nelson,  159  Mo.  51,  60  S.  W. 
129. 

57.  Funkhouser  v.  Spencer,  164  Mo.  23,  63 
S.  W.  1112;  Young  v.  Oliver,  163  Mo.  679, 
64  S.  W.  128. 

58.  State  v.  Francis,  88  Mo.  557. 

59.  State  v.  Shay,  101  Ind.  36;  Nash  v. 
Craig,  134  Mo.  347,  35  S.  W.  1001. 

60.  In  re  Griffith,  1  Kulp  (Pa.)  157. 

61.  Flanders  v.  Roberts,  182  Mass.  524,  65 
N.  E.  902. 
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K.  Continuances/'^  It  is  very  desirable  that  election  contests  be  decided  as 
speedily  as  possible,  and  the  summary  nature  of  the  proceedings  is  inconsistent 
with  the  exercise  of  the  general  discretionary  power  of  granting  discontinuances 
possessed  bj  courts  in  civil  actions/^  Brief  adjournment,  however,  may  be  had 
where  it  is  apparent  that  the  ends  of  justice  will  thereby  be  subserved.^  But  an 
unauthorized  continuance  will  work  a  discontinuance  of  the  proceeding ;  and 
where  the  statute  authorizes  adjournments  from  time  to  time,  not  exceeding  a 
certain  number  of  days  in  all,  a  continuance  beyond  the  time  authorized  by 
statute  will  work  a  discontinuance,^^  unless  such  continuance  was  had  by  stipula- 
tion of  the  parties ;  for  in  that  case  a  hearing  within  the  statutory  period  is 
waived  by  the  contestee/'^ 

L.  Trial  — 1.  In  General.  The  proceedings  at  the  trial  of  contested  elec- 
tion cases  are  regulated  almost  entirely  by  local  statutes,  and  in  legislative  bodies 
sometimes  by  rules  and  orders  of  the  body  before  which  the  contest  is  tried.  In 
case,  however,  the  practice  is  not  regulated  by  statute  the  court  having  jurisdic- 
tion of  the  case  may  adopt  its  own  practice.^^ 

2.  Right  of  Trial  by  Jury.  It  is  only  in  cases  at  common  law  and  other  analo- 
gous cases  that  tlie  right  of  trial  by  jury  is  guaranteed  by  the  constitution,  and 
since  at  common  law  a  party  to  a  proceeding  to  try  title  to  a  public  office  had  no 
right  to  have  such  issue  tried  by  a  jury,  and  inasmuch  as  a  contested  election  is 
not  an  action  at  law  within  the  meaning  of  the  constitution,  it  is  competent  for 
the  legislature  to  dispense  with  a  jury  trial  in  a  case  of  a  contested  election,  and 
a  provision  for  the  trial  of  such  cases  in  a  summary  way  has  that  effect  and, 
although  the  court  may  have  the  power  to  order  a  jury  trial,  it  seems  that  it 
should  not  do  so,  because  great  delay  and  expense  might  result  from  repeated 
disagreements  by  partisan  juries.''^  In  proceedings  of  this  character  the  statute 
contemplates  that  the  contest  shall  be  tried  as  an  action  at  law  without  the  inter- 
vention of  a  jury.''^  In  one  jurisdiction  at  least  the  practice  in  contested  election 
cases  is  to  all  intents  and  purposes  the  same  as  in  chancery  and  not  as  in  actions 
at  law.**^    It  should  be  observed,  however,  in  this  connection  that  cases  are  not 


62.  Continuances  in  civil  cases  generally 
see  Continuances  in  Civil  Cases. 

63.  Keller  v.  Chapman,  34  Cal.  635;  Nor- 
wood f.  Kenfield,  34  Cal.  329. 

64.  Lord  v.  Dunster,  79  Cal.  477,  21  Pac. 
865. 

Statute  directory  only. —  Kraleman  f.  Sip- 
pel,  57  Mo.  App.  598. 

65.  Keller  v.  Chapman,  34  Cal.  635. 

66.  English  i;.  Dickey,  128  Ind.  174,  27 
N.  E.  495,  13  L.  R.  A.  40. 

67.  Nicholls  v.  Barrick,  27  Colo.  432,  62 
Pac.  202. 

68.  Trial  generally  see  Trial. 

69.  Boring  X).  Griffith,  1  Heisk.  (Tenn.) 
456. 

Issue  as  to  legality  of  votes. —  Under  the 
Michigan  statute  see  People  v.  Kamps,  129 
Mich.  217,  88  N.  W.  475. 

Time  to  file  a  reply. —  See  Rodman  xi.  Wurz- 
burg,  183  111.  395,  55  N.  E.  688. 

70.  Alabama. —  Taliaferro  v.  Lee,  97  Ala. 
92,  13  So.  125. 

Arkansas. —  Wise  v.  Martin,  36  Ark.  305; 
Govan  v.  Jackson,  32  Ark.  553. 

Georgia. —  Freeman  v.  State,  72  Ga.  812. 

Indiana. —  Pedigo  v.  Grimes,  113  Ind.  148, 
13  N.  E.  700;  Corey  v.  Lugar,  62  Ind.  60; 
French  v.  Lighty,  9  Ind.  475,  477  note. 

Minnesota. — Ford  v.  Wright,  13  Minn.  518; 
Whallon  v.  Bancroft,  4  Minn.  109. 
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Oregon. —  Hughes  v.  Holman,  23  Oreg.  481, 
32  Pac.  298. 

Pennsylvania. —  Ewing  v.  Filley,  43  Pa.  St. 
384;  Kneass'  Case,  2  Pars.  Eq.  Cas.  553, 
Brightly  Lead.  Cas.  El.  260,  266;  Thompson 
V.  Ewing,  1  Brewst.  67. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  308 
et  seq. 

71.  Kneass'  Case,  2  Pars.  Eq.  Cas.  (Pa.) 
553,  Brightly  Lead.  Cas.  El.  260. 

Provision  that  contest  shall  be  tried  in  the 
same  manner  as  a  civil  action. —  Under  a  stat- 
ute which  provides  that  an  appeal  in  an  elec- 
tion contest  from  the  decision  of  the  board  of 
county  canvassers  to  the  district  court  shall 
be  heard  and  tried  by  the  district  court  of  the 
proper  county  in  the  manner  that  civil  ac- 
tions are  tried  by  that  court,  the  district 
court  may  try  such  contests  without  a  jury. 
Newton  v.  Newell,  26  Minn.  529,  6  N.  W. 
346. 

72.  Hughes  v.  Holman,  23  Oreg.  481,  32 
Pac.  298;  Fenton  v.  Scott,  17  Oreg.  189,  20 
Pac.  95,  11  Am.  St.  Rep.  801;  Hartman  v. 
Young,  17  Oreg.  150,  20  Pac.  17,  11  Am.  St. 
Rep.  787,  2  L.  R.  A.  596. 

73.  Page  v.  Kuykendall,  161  111.  319,  43 
N.  E.  1114,  32  L.  R.  A.  656;  Kreitz  v. 
Behrensmeyer,  125  111.  141,  17  N.  E.  232,  8 
Am.  St.  Rep.  349;  Dale  v.  Irwin,  78  111.  170; 
Talkington  v.  Turner,  71  111.  234. 
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wanting  where  it  appears  that  the  issues  of  fact  in  contested  election  proceedings 
were  submitted  to  a  juryJ"^ 

M.  Judgement 1.  In  General.  A  quo  warranto  proceeding  adjudges  the 
riffht  to  the  office  to  no  one  ;  it  determines  only  whether  the  person  exercising  it 
is  a  usurper  and  ousts  him  if  the  judgment  is  in  favor  of  the  relator.''^  But  in  a 
statutory  contest  at  tlie  suit  of  a  defeated  candidate,  whatever  the  proceeding  may 
be  styled,  the  effect  of  the  judgment  if  the  contestant  prevails  is  not  only  to  oust 
the  incumbent  but  to  put  the  contestant  in  possession  of  the  office.*^^  Conse- 
quently a  jury  selected  to  try  a  contested  election  case  instituted  by  a  rival  candi- 
date against  one  who  has  by  the  proper  authority  been  declared  duly  elected  at  a 
regular  election  is  authorized  to  decide  and  should  determine  which  of  the  candi- 
dates was  elected,  or  that  there  was  no  valid  election  of  either  as  the  facts  may 
warrant.  A  finding  that  the  contestee  did  not  receive  a  majority  of  all  the  legal 
votes  at  that  election  and  a  decision  that  he  was  therefore  not  elected  to  the  office 
is  incomplete  and  insufficient^^ 

2.  Legal  Effect  of  Judgment  of  Ouster.  The  legal  effect  of  a  judgment  of 
ouster  from  an  office  while  it  stands  is  to  render  null  and  void  all  subsequent  pre- 
tended official  acts  of  the  person  ousted."^^ 

3.  After  Term  of  Office  Has  Expired.  Although  the  office  has  expired  when 
judgment  on  the  rights  of  the  parties  comes  to  be  pronounced,  the  court  will  not- 
withstanding proceed  and  pronounce  judgment  when  the  relator  if  successful  is 
entitled  to  costs.^^ 

4.  Conclusive  Effect  of  Judgment.  A  judgment  of  amotion  while  it  stands 
is  a  bar  to  proceedings  by  mandamus  to  restore  the  ousted  officer,  although  he 


74.  Oa?i7orwia.— Tebbe  v.  Smith,  108  Cal. 
101,  41  Pac.  454,  49  Am.  St.  Rep.  64,  29 
L.  R.  A.  673. 

Indiana. —  Parvin  v.  Wimberg,  130  Ind, 
561,  30  N.  E.  790,  30  Am.  St.  Rep.  254,  15 
L.  R.  A.  775. 

Iowa. —  State  v.  Funck,  17  Iowa  365. 

Louisiana. —  State  v.  Head,  22  La.  Ann.  54. 

Michigan. —  People  v.  Cicott,  16  Mich.  283, 
97  Am.  Dec.  140;  Carleton  v.  People,  10  Mich. 
250. 

New  York. —  People  v.  Livingston,  79  N.  Y. 
279 ;  People  v.  Thacher,  55  N.  Y.  525,  14  Am. 
Rep.  312. 

North  Carolina. —  State  v.  Nicholson,  102 
N.  C.  465,  9  S.  E.  545,  11  Am.  St.  Rep.  767; 
Gatling  v.  Boone,  I'Ol  N.  C.  61,  7  S.  E.  477. 

Texas.— Utile  v.  State,  75  Tex.  616,  12 
S.  W.  965;  Hunnicutt  v.  State,  75  Tex.  233, 
12  S.  W.  106. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  308 
et  seq. 

75.  Judgment  generally  see  Judgments. 

76.  State  v.  Francis,  88  Mo.  557. 

77.  Fulgham  v.  Johnson,  40  Ga.  164;  State 
V.  Ralls  County  Ct.,  45  Mo.  58.  In  Moock  v. 
Conrad,  155  Pa.  St.  586,  598,  26  Atl.  700, 
Williams,  J.,  said :  "  The  object  of  the  con- 
test is  to  test  the  correctness  of  the  returns. 
On  the  trial  the  court  may  hear  the  testi- 
mony of  witnesses,  require  the  production  of 
the  ballot  boxes,  open  them,  make  a  recount 
of  the  votes,  and  determine  what  the  actual 
result  of  the  election  was.  It  may  give  this 
result  final  form  by  a  decree  declaring  the 
vote  received  by  the  several  candidates  and 
naming  the  persons  elected." 

78.  State  v.  Wright,  56  Ohio  St.  540,  47 
N.  E.  569. 

[28] 


79.  Fulgham  v.  Johnson,  40  Ga.  164;  Rex 
V.  Serle,  8  Mod.  332. 

Conclusive  effect  of  judgment  of  legislature. 

—  The  judgment  of  the  legislature  in  a  con- 
test for  the  office  of  governor  is  final  and 
conclusive,  and  the  incumbent  being  adjudged 
not  to  be  entitled  to  the  office  his  powers  im- 
mediately cease,  the  judgment  being  self- 
executing;  and  therefore  a  pardon  thereafter 
granted  by  him  is  void,  although  he  retains 
possession  of  the  executive  building,  archives, 
and  records.  Powers  v.  Com.,  61  S.  W.  735, 
22  Ky.  L.  Rep.  1807,  53  L.  R.  A.  245. 

Where  new  election  is  ordered. —  Under  the 
Maryland  statute  where  a  person  has  been 
declared  duly  elected  to  an  office  and  com- 
missioned by  the  governor,  he  is  entitled  to 
possession  of  the  office  until  his  successor  is 
elected  and  qualified,  although  the  house  of 
delegates  on  contest  has  declared  his  elec- 
tion illegal  and  ordered  a  new  election ;  but 
the  commission  cannot  confer  upon  him  the 
rights  of  an  officer  elected  by  the  voters,  it 
in  fact  entitles  him  after  qualification  to  hold 
the  office  only  temporarily  as  a  mere  locum 
tenens,  until  the  election  and  qualification  of 
his  successor.  Wells  v.  Munroe,  86  Md.  443, 
38  Atl.  987;  Ijams  v.  Duvall,  85  Md.  252,  36 
Atl.  819,  36  L.  R.  A.  127. 

80.  People  v.  Loomis,  8  Wend.  ( N.  Y. )  396, 
24  Am.  Dec.  33.  See  Hammer  v.  State,  44 
N.  J.  L.  667,  671  [citing  People  v.  Loomis,  8 
Wend.  (N.  Y.)  396,  24  Am.  Dec.  33;  Reg.  v. 
Blizard,  L.  R.  2  Q.  B.  55,  7  B.  &  S.  922,  36 
L.  J.  Q.  B.  18,  15  L.  T.  Rep.  N.  S.  242,  15 
Wkly.  Rep.  105;  Rex  r.  Holt,  2  Chit.  360, 
18  E.  C.  L.  680;  Rex  v.  Williams,  1  W.  Bi. 
93;  Cole  Cr.  Informations  204,  and  affirming 
42  N.  J.  L.  435]. 
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may  have  been  duly  elected.^^  So  also  a  judgment  in  favor  of  tlie  contestant  in 
a  statutory  contest  is  conclusive  while  it  stands,  and  the  matter  will  not  again  be 
litigated  in  a  proceeding  in  the  nature  of  a  quo  warranto.^^ 

5.  Imposing  Fine  in  Quo  Warranto.  Where  there  is  no  pretense  of  improper 
motives  on  the  part  of  him  against  whom  judgment  of  ouster  from  his  office  is 
rendered  on  an  information  in  the  nature  of  a  quo  warranto,  the  fine  imposed 
should  be  nominal  merely.^^ 

6.  Binds  Only  Parties  and  Privies.  A  judgment  of  ouster  in  an  action  in  the 
nature  of  a  quo  warranto  does  not  conclude  one  who  is  in  no  sense  a  party  to  the 
action  and  does  not  take  office  from  or  in  any  way  hold  under  the  defeated  party  ; 
nor  is  it  competent  evidence  against  him.^ 

7.  Form  of  in  Case  of  Tie.  Where  the  court  finds  that  the  contestant  and  the 
contestee  received  an  equal  number  of  legal  votes,  the  judgment  should  be  that 
the  contestant  takes  nothing.^^ 

8.  Declaring  Election  Void.  Where  there  is  an  improper  omission  or  addition 
to  official  ballots  which  prevents  the  free  exercise  of  the  franchise  by  electors 
which  misleads  them,  the  tribunal  hearing  the  contest  must  decide  the  election 
invalid  and  certify  the  decision  to  the  governor  for  a  new  election.^^  So  too  by 
statutory  authority  where  such  a  number  of  voters  were  by  the  officers  of  election 
denied  the  privilege  of  voting,  as  had  they  been  allowed  to  vote  the  result  would 
have  been  materially  changed,  the  court  may  adjudge  the  election  void  and  direct 
another  election  to  fill  the  offices.^^ 

9.  Of  Tribunal  Appointed  Under  Unconstitutional  Law.  The  judgment  of  a 
tribunal  appointed  under  an  unconstitutional  law  is  void  and  confers  no  rights  on 
a  contestant.^^ 

10.  Time  of  Rendition.  Where  the  jurisdiction  of  statutory  contests  is  placed 
in  courts  as  term  cases  the  judgment  must  be  announced  at  some  time  during  the 
term  at  which  the  trial  occurs.^^ 

11.  Answer  Taken  Pro  Confesso.  Where  the  answer  is  taken  ^:>7'^>  confesso^  it 
is  error  to  render  judgment  for  the  contestee,  where  proof  of  the  allegations  of 
the  petition  would  still  entitle  the  contestant  to  recover.^^ 

12.  Judgment  by  Default.  A  contestant  should  not  be  permitted  to  take 
judgment  by  default  annulling  the  election  of  the  contestee  for  want  of  an 
answer.^^  So  too  in  the  house  of  representatives  of  the  United  States  it  has  been 
held  that  a  failure  to  answer  cannot  have  the  effect  of  unseating  the  contestee 
and  seating  the  contestant.  Proof  of  the  facts  will  be  required  however  the 
sitting  member  may  have  managed  his  own  case.^^ 

13.  Power  of  Court  Over  Judgment  or  Decree.  The  court  in  which  an  elec- 
tion contest  is  pending  has  full  power  during  the  term  at  which  a  decree  is 
entered  to  revise,  correct,  amend,  or  vacate  such  decree,  or  to  open  the  decree 


81.  Rex  V.  Serle,  8  Mod.  332. 

82.  Atty.-Gen.  v.  Sands,  68  N.  H.  54,  44 
Atl.  83. 

83.  State  v.  Brown,  5  R.  I.  1. 

84.  People  v.  Murray,  73  N.  Y.  535. 

85.  Sniblev  v.  Palmtag,  128  Cal.  283,  60 
Pac.  860. 

86.  In  re  Leh,  6  Pa.  Dist.  152. 

87.  Under  such  a  statute  it  was  held  that 
an  election  was  properly  adjudged  void  and 
a  new  election  ordered  where  the  contestant 
received  but  one  vote  less  than  the  contestee, 
and  one  of  the  persons  who  voted  for  the 
contestee  was  not  a  legal  voter  and  a  person 
who  was  entitled  to  vote  but  was  denied  the 
right  by  the  election  officers  would  have  voted 
for  the  contestant.  Rathgen  v.  French,  22 
Tex.  Civ.  App.  439,  55  S.  W.  578. 
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88.  Pratt  t\  Breckenridge,  65  S.  W.  136,  23 
Ky.  L.  Rep.  1356. 

89.  Orr  v.  Bailev,  59  Nebr.  128,  80  N.  W. 
495. 

90.  Preston  v.  Price,  77  S.  W.  623,  24  Ky. 
L.  Rep.  1090. 

91.  Keller  v.  Chapman,  34  Cal.  635;  Searcy 
V.  Grow,  15  Cal.  117. 

No  legal  notice  of  trial. —  A  judgment  ren- 
dered on  default  in  a  suit  to  contest  the 
right  to  an  office  when  the  court  is  not  in 
regular  session  without  giving  the  parties 
interested  legal  notice  of  the  trial  is  null 
and  void.  State  v.  Billings,  23  La.  Ann.^ 
798. 

92.  Sheridan  v.  Pinchback,  Smith  Cas. 
Cont.  El.  196.  See  Follett  v.  Delano,  2  BartL 
Cas.  Cont.  El.  113. 


ELECTIONS 


[15  Cyc]  435 


and  hold  it  in  abeyance,  until  issues  on  an  intervening  petition  can  be  formed  and 
determined.^^ 

N.  New  Trial.^^  In  special  proceedings,  such  as  statutory  election  contests, 
the  court  looks  to  the  statute  alone  for  authority  ;  and  the  question  whether  in  a 
given  case  the  court  can  exercise  any  power  or  adopt  any  of  the  forms  of  pro- 
cedure common  to  courts  of  law  must  be  determined  by  the  provisions  of  the 
statute  conferring  jurisdiction.  Accordingly  it  has  been  held  that  the  court  has 
no  power  to  grant  a  new  trial  in  a  contested  election  case,  unless  the  statute  confers 
such  power ;  and  where  the  trial  of  such  cases  proceeds  in  the  manner  of  suits 
in  chancery,  it  has  been  held  that  the  court  in  which  the  proceedings  are  instituted 
has  no  jurisdiction  to  review  by  bill  of  review  a  decree  after  the  term  at  which  it 
was  rendered.^^  It  would  seem,  however,  that  courts  of  general  jurisdiction  have 
power  to  entertain  motions  for  new  trials  in  such  case  under  statutes  empowering 
them  to  grant  new  trials  generally.^* 

0.  Appeal  —  1 .  Right  of.  The  right  to  appeal  from  the  decisions  of  inferior 
courts  and  tribunals  in  election  cases  does  not  exist,  unless  it  has  been  conferred 
by  some  constitutional  or  statutory  provision.^^  And  statutes  authorizing  appeals 
or  writs  of  error  to  be  taken  from  judgments  rendered  in  civil  cases  do  not  apply 
to  contested  election  proceedings  under  the  statute  as  they  are  not  civil  cases.' 
But  in  some  jurisdictions  appeals  and  writs  of  error  are  authorized  in  such  cases 
either  by  constitutional  or  statutory  provisions.^    Thd  proceeding,  however,  is 


93.  Weinberg  v.  Noonan,  193  111.  165,  61 
N.  E.  1022.  In  this  case  immediately  after 
the  decree  had  been  entered  on  the  petition 
and  defendant's  answer  disclaiming  all  right 
to  the  office,  an  order  was  entered  by  con- 
sent of  both  parties  granting  leave  to  an 
intervener  to  file  his  petition.  It  w^as  held 
error  for  the  court  of  its  own  motion  to 
strike  his  petition  from  the  files. 

94.  New  trial  generally  see  New  Trial. 

95.  Dorsey  f;.  Barry,  24  Cal.  449. 
Appeal  the  only  remedy. —  The  California 

statutes  regulating  election  contests  are 
special  and  summary;  and  the  only  remedy 
provided  therein  for  a  party  aggrieved  by 
the  decision  of  the  superior  court  being  an 
appeal  to  the  supreme  court  a  motion  for 
a  new  trial  cannot  be  made.  Packard  v. 
Craig,  114  Cal.  95,  45  Pac.  1033. 

96.  Allerton  v.  Hopkins,  160  111.  448,  43 
N.  E.  753. 

97.  Arkansas. —  Aven  i*.  Wilson,  61  Ark. 
287,  32  S.  W.  1074. 

New  York. —  People  v.  McGuire,  60  N.  Y. 
640  [affirming  2  Hun  269]. 

North  Carolina. —  Gatling  r.  Boone,  98 
N.  C.  573,  3  S.  E.  392. 

Pennsylvania. —  In  re  Sheppard,  77  Pa.  St. 
295  [affirming  8  Phila.  469]  ;  In  re  Contested 
Elections,  2  Brewst.  1. 

Texas. —  Henderson  r.  Albright,  12  Tex. 
Civ.  App.  368,  34  S.  W.  992. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  314. 

98.  Appeal  generally  see  Appeal  and  Er- 

EOR. 

99.  Indiana. — French  v.  Lighty,  9  Ind.  475. 
Louisiana. —  Rice  v.  De  Buys,  5  La.  Ann. 

398. 

New  Mexico. —  Arellano  r.  Chacon,  1  N.  M. 
269  [overruling  Quintana  r.  Tompkins,  1 
N.  M.  29]. 

0/uo.— Stearns  v.  Wyoming,  53  Ohio  St. 


352,  41  N.  E.  578;  State  v.  Belmont  County 
Com'rs,  31  Ohio  St.  451. 

Oregon. —  Simon  r.  Portland,  9  Oreg.  437. 

Pennsylvania. —  Lyon  v.  Dunn,  196  Pa.  St. 
90,  46  Atl.  384;  In  re  Yonkin,  (1888)  13 
Atl.  750;  In  re  Election  Cases,  65  Pa.  St. 
20;  In  re  Carpenter,  14  Pa.  St.  486;  In  re 
Contested  Elections,  2  Brewst.  1 ;  Mitton's 
Appeal,  2  Pennyp.  380. 

South  Carolina. —  Whipper  v.  Talbird,  32 
S.  C.  1,  10  S.  E.  578. 

Texas. —  Gibson  v.  Templeton,  62  Tex.  555 ; 
Ex  p.  Towles,  48  Tex.  413;  Rogers  v.  Johns, 
42  Tex.  339;  O'Docherty  v.  Archer,  9  Tex. 
295. 

See  18  Cent.  Dig.  tit.  "  Elections,"  §  317 
et  seq. 

When  judge  does  not  sit  as  a  court. —  A 

statute  providing  that  all  papers  in  an  elec- 
tion contest  shall  be  transmitted  to  the  judge 
of  the  superior  court,  who  shall  determine 
the  same  either  in  term-time  or  in  chambers, 
does  not  confer  upon  the  superior  court  juris- 
diction of  such  contests,  but  merely  desig- 
nates the  judge  as  the  person  who  shall  per- 
form the  duties  prescribed,  and  hence  the 
action  of  the  judge  cannot  be  reviewed  on 
error.  Carter  r.  Janes,  96  Ga.  280,  23  S.  E. 
201. 

In  South  Carolina. —  The  state  board  of 
canvassers  is  the  tribunal  of  last  resort,  and 
from  its  determination  no  appeal  is  allowed 
by  law.  Pettigrew  v.  Bell,  34  S.  C.  104,  12 
S.  E.  1023;  Ex  p.  Whipper,  32  S.  C.  5,  10 
S.  E.  579;  Ex  p.  Mackay,  15  S.  C.  322. 

Jurisdiction  of  supreme  court  limited  by 
the  constitution. —  Williamson  v.  Lane,  52 
Tex.  335. 

1.  Buckler  v.  Turbeville,  17  Tex.  Civ.  App. 
120,  42  S.  W.  810. 

2.  Indiana. —  Weakley  r.  Wolf,  148  Ind. 
208,  47  N.  E.  466. 
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purely  statutory  and  the  jurisdiction  of  the  court  over  it,  except  for  erro;*g 
apparent  on  the  record  that  may  be  reached  on  a  common-law  writ  of  certiorari, 
depends  on  the  statutes  creating  and  regulating  it.^ 

2.  Notice  of.  JS^otice  of  appeal  is  not  premature  where  given  after  the  judg- 
ment has  been  announced,  although  before  it  has  been  reduced  to  writing  and 
filed.^ 

3.  Time  For  Taking.  An  appeal  in  an  election  contest  will  be  dismissed  unless 
taken  within  the  time  prescribed  by  statute  after  tlie  entry  of  final  judgment  in 
the  contest.^ 

4.  Questions  Not  Raised  Below.  No  question  sliould  be  considered  or  passed 
upon  by  the  court  upon  appeal  which  does  not  appear  by  the  record  to  have  been 
raised  or  passed  upon  in  the  court  below.^  Thus  wliere  the  contestant's  state- 
ment that  he  was  qualified  to  hold  the  office  went  unchallenged  at  the  trial,  the 
incumbent  cannot  defeat  a  canvass  of  the  vote  on  appeal  on  the  ground  that  the 
contestant  failed  to  prove  on  the  trial  that  he  was  eligible.'''  8o  also  it  has  been 
held  that  objections  to  the  manner  of  marking  the  ballots  which  were  not  raised 
in  the  court  below  cannot  be  considered  on  appeal.^    And  it  has  also  been  deter- 


Kansas. —  Bland  v.  Jackson,  51  Kan,  496, 
33  Pac.  295 ;  Buckland  v.  Goit,  23  Kan.  327 ; 
State  V.  Sheldon,  2  Kan.  322. 

Kentucky. —  Wilson  v.  Hines,  99  Ky.  221, 
35  S.  W.  627,  37  S.  W.  148,  18  Ky.  L.  Rep. 
233;  Imboden  v.  Cully,  94  Ky.  45,  21  S.  W. 
339,  14  Ky.  L.  Rep.  701. 

Maine. —  Curran  v.  Clayton,  86  Me.  42,  29 
Atl.  930. 

Maryland. —  Shaeffer  v.  Gilbert,  73  Md.  66, 
20  Atl.  434;  Baltimore  v.  Fledderman,  67 
Md.  161,  8  Atl.  758. 

Mississippi. —  Perkins  v.  Carraway,  59 
Miss.  222. 

See  18*  Cent.  Dig.  tit.  "Elections,"  §  317 
24  Pac.  218. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  317 
et  seq. 

In  California  the  constitution  gives  the  su- 
preme court  jurisdiction  on  appeal  from  judg- 
ments rendered  in  contested  election  cases  in 
the  county  courts.  Day  v.  Jones,  31  Cal.  261; 
Knowles  v.  Yates,  31  Cal.  82;  Dorsey  v.  Barry, 
24  Cal.  449. 

In  Tennessee  it  was  held  that  from  the  de- 
cisions of  the  special  tribunal  created  to  de- 
cide cases  of  contested  elections  no  appeal  or 
writ  of  error  would  lie  to  the  supreme  court 
(Wade  V.  Murry,  2  Sneed  50)  ;  but  that  the 
judgment  of  the  county  court  on  a  contested 
election  of  constable  was  subject  to  revision 
in  the  circuit  court  on  appeal  (Dodd  v. 
Weaver,  2  Sneed  670). 

No  findings  of  fact  by  the  court  below. — 
An  assignment  of  error  complaining  of  the 
refusal  of  the  court  to  count  votes  for  the 
relator  and  its  rulings  in  counting  votes  for 
the  respondent  cannot  be  considered,  where 
there  are  no  findings  of  fact  by  the  court 
showing  which  votes  were  received  and 
counted  and  which  were  rejected.  Davis  v. 
State,  75  Tex.  420,  12  S.  W.  957. 

3.  Moo'ck  V.  Conrad,  155  Pa.  St.  586,  26 
Atl.  700. 

Thus  where  the  statute  authorizes  an  ap- 
peal, the  word  is  used  in  its  technical  or  dis- 
tinctive sense  and  not  generally,  and  does 
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not  authorize  a  proceeding  in  error,  Mauck 
V.  Brown,  59  Nebr,  382,  81  N,  W.  313;  Buck- 
ler V.  Turbeville,  17  Tex.  Civ.  App.  120,  42 
S.  W.  810. 

No  appeal  from  an  order  opening  a  default. 

—  Jensen  v.  Petty,  14  S.  D.  434,  85  N,  W. 
923. 

4.  Mentzer  v.  Davis,  109  Iowa  528,  80  N,  W. 
557. 

5.  Murray  v.  Whitmore,  9  S.  D.  288,  68 
N.  W.  745. 

Petition  for  a  rehearing. —  Strong  v.  Jones, 
101  Ky.  652,  42  S.  W,  752,  43  S,  W.  704,  19 
Ky.  L.  Rep.  1298. 

Appeal  not  taken  in  time. —  The  objection 
that  the  judgment  in  a  contested  election 
case  is  not  sustained  by  the  evidence  cannot 
be  made  on  appeal  under  a  statute  authoriz- 
ing such  appeal  subject  to  rules  of  the  law 
regulating  appeals  in  other  cases,  unless  the 
appeal  has  as  required  in  other  cases  been 
taken  within  sixty  days  after  judgment. 
Packard  v.  Craig,  114  Cal.  95,  45  Pac.  1033. 

6.  Crabb  v.  Orth,  133  Ind.  11,  32  N.  E, 
711;  Curry  v.  Miller,  42  Ind,  320;  ShaelTer 

V.  Gilbert,  73  Md.  66,  20  Atl.  434.  i 

Sufficiency  of  notice. —  Lunsford  v.  Culton, 
23  S.  W.  946,  15  Ky.  L.  Rep.  504. 

New  grounds  of  objection  on  appeal. —  On 
the  trial  before  the  proper  board  of  a  pro- 
ceeding to  contest  an  election  after  a  motion 
to  quash  the  summons,  made  on  a  special 
appearance  and  overruled  for  vagueness  of 
the  notice,  while  a  party  may  on  the  appeal 
renew  his  motion  as  made  below  he  cannot 
move  anew  for  the  same  purpose,  specifying 
new  grounds  of  objection.  Hadley  v.  Gut- 
ridge,  58  Ind.  302. 

Objection  to  disclosure  of  vote. —  In  an  elec- 
tion contest  the  objection  that  a  voter  can- 
not be  compelled  to  disclose  his  vote,  if  not 
taken  in  the  lower  court,  cannot  be  urged  on 
appeal.    State  v.  Olin,  23  Wis.  309. 

7.  Morrison  v.  Pepperman,  112  Iowa  471, 
84  N.  W.  522. 

8.  People  V.  Campbell,  138  Cal.  11,  70  Pac,  j 
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mined,  following  the  general  rule  of  appellate  procedure,  that  the  theory  of  the 
case  adopted  in  the  court  below  must  be  adliered  to  on  appeal.^ 

5.  Objections  and  Exceptions.  Special  findings  of  fact  not  excepted  to  are 
conclusive  upon  subsequent  proceedings  on  appeal  or  error  and  the  rulings  of 
the  trial  court  will  not  be  reviewed  by  the  appellate  court,  unless  exceptions  were 
reserved  thereto  at  the  trial. 

6.  Review  of  Questions  of  Fact.  The  appellate  court  will  not  determine  dis- 
puted or  doubtful  questions  of  fact  in  contested  election  cases.^^  Thus  the  ques- 
tion as  to  whether  marks  placed  on  a  ballot  were  intended  by  the  voter  as  marks 
of  identification  is  a  question  of  fact  for  the  determination  of  the  trial  court  and 
will  not  be  reviewed  on  appeal,^^  unless  the  original  ballots  are  certified  to  the 
appellate  court  for  its  inspection.^*  The  appellate  court  merely  determines 
whether  the  conclusions  of  law  are  warranted  by  the  findings  of  fact ;  and  the 
findings  of  fact  will  not  be  reviewed  if  the  bill  of  exceptions  does  not  purport  to 
contain  all  the  evidence.^*^ 


Marking  a  cross  after  the  words  "  no  nom- 
ination."—  Where  in  an  election  contest  a 
ballot  is  not  objected  to  on  the  ground  that 
the  voter  had  marked  a  cross  after  the  wordo 
"  no  nomination/'  such  objection  cannot  be 
considered  on  appeal.  People  v.  Campbell, 
138  Cal.  11,  70  Pac.  918. 

9.  Crabb  v.  Orth,  133  Ind.  11,  32  N.  E.  711. 

10.  Baker  r.  Long,  17  Kan.  341. 

11.  Lay  V.  Parsons,  104  Cal.  661,  38  Pac. 
447. 

Counting  ballots  not  marked  with  judge's 
initials. —  A  ruling  of  the  county  court  in  an 
election  contest  in  counting  ballots  not  con- 
taining the  initials  of  any  judge  of  election 
will  not  be  reviewed  on  appeal,  where  no 
objection  to  the  ruling  was  made  in  the  court 
below.  Perkins  v.  Bertrand,  192  111.  58,  61 
N.  E.  405,  85  Am.  St.  Rep.  315. 

12.  California, —  Preston  v.  Culbertson,  58 
Cal.  198. 

Kentucky. —  Imboden  v.  Cully,  94  Ky.  45, 
21  S.  W.  339,  14  Ky.  L.  Rep.  701;  Newcum 
r.  Kirtley,  13  B.  Mon.  515;  Lunsford  v.  Cul- 
ton,  23  S.  W.  946,  15  Ky.  L.  Rep.  504;  Cowan 
V.  Prowse,  93  Ky.  156,  19  S.  W.  407,  14  Ky. 
L.  Rep.  273. 

Missouri. —  Nash  v.  Craig,  134  Mo.  347,  35 
S.  W.  1001;  Lankford  v.  Gebhardt,  130  Mo. 
621,  32  S.  W.  1127,  51  Am.  St.  Rep.  585; 
Gumm  V.  Hubbard,  97  Mo.  311,  11  S.  W.  61, 
10  Am.  St.  Rep.  312;  Donnell  v.  Lee,  10  Mo. 
App.  191,  73  S.  W.  997. 

Nevada. —  Dennis  v.  Caughlin,  23  Nev.  188, 
14  Pac.  818. 

IS/ orth  Carolina. —  Norment  v.  Charlotte,  85 
N.  C.  387. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  329. 

13.  Spurrier  v.  McLennan,  115  Iowa  461, 
88  N.  W.  1062. 

Intent  of  voter  in  marking  his  ballot. — 

Where  a  voter  marks  his  ballot  in  the  squares 
in  several  of  which  it  is  doubtful  whether  the 
lines  really  form  a  cross  and  in  one  of  which 
the  lines  just  meet  so  that  no  cross  was 
formed,  the  question  whether  the  departure 
from  the  prescribed  marks  was  deliberate  or 
merely  accidental  or  careless  is  one  of  fact 
for  the  trier.  Voorhees  v.  Arnold,  108  Iowa 
77,  78  N.  W.  795.    So  a  doubtful  question 


as  to  whether  unauthorized  marks  were  made 
with  a  deliberate  intent  and  can  be  used  to 
identify  the  ballot  is  one  of  fact  for  the  trier. 
Voorhees  v.  Arnold,  108  Iowa  77,  78  N.  W. 
795.  At  a  township  election  fourteen  ballots 
were  cast  on  which  a  person  had  written  his 
own  name  as  a  candidate  in  a  blank  space 
left  under  the  words  "  chosen  freeholder " 
printed  on  the  ballots.  It  was  held  that  the 
question  whether  the  ballots  were  invalid  as 
marked  ballots  was  one  of  fact  for  the  cir- 
cuit court  on  a  contest  and  that  the  decision 
of  that  court  could  not  be  reviewed  on  an 
appeal  under  the  election  law.  Hackett  v. 
Mayhew,  62  N.  J.  L.  481,  41  Atl.  688. 

14.  Perkins  i:  Bertrand,  192  111.  58,  66,  62 
N.  E.  405,  85  Am.  St.  Rep.  315. 

15.  Van  Winkle  v.  Crabtree,  34  Oreg.  462, 
55  Pac.  831,  56  Pac.  74. 

Sufficiency  of  findings. —  A  finding  that 
plaintiff  had  a  majority  of  the  votes  cast  on 
the  official  precinct  return  and  that  she  also 
had  a  majority  on  a  count  of  the  ballots  of 
the  only  precinct  in  dispute  is  sufficient  to 
support  a  judgment  declaring  plaintiff  elected 
and  awarding  to  her  the  office  in  dispute. 
Eakin  v.  Campbell,  10  N.  D.  416,  87  N.  W. 
991. 

16.  McDonald  v.  Wood,  118  Ala.  589.  24 
So.  86. 

Thus  a  finding  by  the  jury  on  conflicting 
evidence  that  the  ballots  counted  by  the 
board  of  county  canvassers  at  the  recount 
were  the  same  ballots  that  were  voted  is 
conclusive.  Atty.-Gen.  v.  Campbell,  (Mich. 
1902)  92  N.  W.  787. 

Where  the  law  makes  the  judge  the  trier 
of  facts  in  cases  to  which  the  constitutional 
right  to  trial  by  jury  does  not  extend,  as  in 
election  eases,  his  findings  of  fact  are  as  con- 
clusive as  the  verdict  of  a  jury.  Jones  v. 
Glidewell,  53  Ark.  161,  13  S.  W.  723,  7 
L.  R.  A.  831. 

Where  the  proceeding  under  the  statute  is 
in  the  nature  of  a  chancery  proceeding,  the 
rule  in  chancery  practice  that  in  order  to 
uphold  the  decree  it  must  appear  upon  the 
record  that  it  is  supported  by  the  proofs 
should  be  applied  upon  appeal.  Kingery  v. 
Berry,  94  111.  515. 

[XVII,  0,  6] 


438    [15  Cye.] 


ELECTIONS 


7.  Trial  De  Novo.  Upon  appeal  in  a  contested  election  case  the  cause  must 
be  tried  in  the  appellate  court  on  the  record  alone  and  not  de  novo ;  and,  although 
it  be  provided  by  statute  that  the  trial  of  the  contest  shall  be  conducted  by  the 
court  without  the  intervention  of  a  jury,  this  does  not  make  it  a  chancery  case  in 
such  a  sense  that  there  can  be  a  trial  de  novo}^ 

8.  Construction  of  Ballots.  The  construction  to  be  given  the  markings  on 
official  ballots  is  a  question  of  law  for  the  court  and  not  for  the  jury,  and  hence 
is  properly  brought  before  the  appellate  court  by  a  bill  of  exceptions.^^ 

9.  Order  Refusing  to  Quash  Petition.  JSTo  appeal  lies  from  an  order  refusing 
to  quash  a  petition  in  a  contested  election  case.^*^ 

10.  Reversible  Error.  It  has  been  held  that  where  the  record  does  not  pur- 
port to  contain  all  the  evidence  in  an  election  contest  the  erroneous  admission  of 
a  single  vote  is  reversible  error.^^  So  where  the  contest  was  triable  by  the  court 
without  a  jury,  and  there  have  been  no  findings  as  to  material  issues  presented  by 
the  pleadings,  the  judgment  will  be  reversed.-^ 

11.  Harmless  Error.  Error  at  the  trial  of  an  election  contest  whatever  it 
may  be  will  be  treated  as  harmless  if  it  is  apparent  that  it  could  not  have  affected 
the  result.^^  Thus  it  is  harmless  error  to  exclude  evidence  that  certain  votes 
counted  for  the  contestee  were  in  fact  cast  for  the  contestant,  where  if  they  were 
counted  in  favor  of  the  contestant  the  contestee  would  still  have  a  majority.^ 

12.  Effect  as  Supersedeas.  It  has  been  held  that  a  writ  of  error  or  an  appeal 
from  a  judgment  of  ouster  accompanied  by  a  suitable  bond  operates  as  a  super- 
sedeas to  the  judgment.^^  But  according  to  the  weight  of  authority  the  right  of 
a  successful  party  in  an  election  contest  to  perform  the  duties  of  tlie  office  and 
receive  the  emoluments  thereof  is  neither  stayed  nor  obstructed  by  an  appeal, 
where  there  is  no  provision  of  the  statute  requiring  a  suspension  of  the  judg- 
ment.^^    Where  a  stay  is  allowed  the  ousted  party  should  be  required  to  give  a 


17.  Griffin  f.  Wall,  32  Ala.  149;  Spurrier 
<€.  McLennan,  115  Iowa  461,  88  N.  W. 
1062. 

Aliter  on  appeal  from  statutory  contest 
court. —  Brown  v..  Crosson,  115  Iowa  256,  88 
N.  W.  366. 

18.  Hughes  V.  Holman,  23  Oreg.  481,  32 
Pac.  298.  A  statute  providing  that  appeals 
shall  be  docketed  and  stand  for  trial  as  ordi- 
nary actions  and  shall  be  tried  anew  as  if 
no  judgment  had  been  rendered  was  held  to 
relate  exclusively  to  appeals  from  judgments 
of  certain  courts  of  inferior  jurisdiction  and 
to  have  no  application  to  appeals  from  an 
election  board.  Cowan  v.  Prowse,  93  Ky. 
156,  19  S.  W.  407,  14  Ky.  L.  Rep.  273. 

19.  Church  v.  Walker,  10  S.  D.  90,  72 
N.  W.  101. 

20.  The  petition  and  the  order  to  answer 
simply  bring  the  respondent  into  court  where 
he  may  be  fully  heard.  There  is  no  judgment 
of  final  order  in  the  ease  and  the  investigation 
is  but  just  begun.  Moock  v.  Conrad,  155  Pa. 
St.  586,  26  Atl.  700;  In  re  Election  Cases,  65 
Pa.  St.  20. 

21.  McDonald  v.  Wood,  118  Ala.  589,  24 
So.  86. 

22.  Breding  v.  Williams,  33  Oreg.  391,  54 
Pac.  206. 

23.  Litsey  v.  Moffett,  29  Kan.  507;  Atty.- 
Gen.  V.  May,  99  Mich.  538,  58  N.  W.  483,  25 
L.  Pv.  A.  325 ;  Ewing  v.  Filley,  43  Pa.  St.  384. 
At  the  trial  of  a  contested  election  the  ques- 
tion to  be  determined  is,  Who  received  the 
highest  number  of  votes  for  the  office  in  dis- 
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pute?  If  that  question  can  be  decided  from 
the  competent  evidence  introduced,  then  any 
errors  of  the  contest  court  must  be  deemed 
to  be  immaterial.  Blue  v.  Peter,  40  Kan. 
701,  20  Pac.  442. 

Compelling  voters  to  testify  after  claiming 
their  privilege. —  Sorenson  r.  Sorenson,  189 
111.  179,  59  N.  E.  555. 

Counting  illegal  ballots  for  both  sides. — 
Van  Winkle  v.  Crabtree,  34  Oreg.  462,  55  Pac. 
831,  56  Pac.  74. 

Testimony  of  the  declaration  of  an  alleged 
illegal  voter  as  to  the  place  he  came  from  is 
harmless  where  it  is  proved  that  he  was  an 
illegal  voter.  Gray  v.  State,  19  Tex.  Civ. 
App.  521,  49  S.  W.  699. 

Admission  of  original  minutes  of  city  coun- 
cil.—Gray  f.  State,  19  Tex.  Civ.  App.  521, 
49  S.  W.  699. 

24.  Groff  f.  Clark,  146  Ind.  52,  44  N.  E. 
803. 

25.  Grelle  r.  Pinney,  62  Conn.  478,  26  Atl. 
1106;  U.  S.  V.  Addison,  22  How.  (U.  S.) 
174,  16  L.  ed.  304. 

Stay  granted  by  court. — People  v.  Nolan,  10 
Abb.  N.  Cas.  (N.  Y.)  471,  63  How.  Pr.(N.  Y.) 
271. 

Execution  of  bond. —  Keller  v.  Ferguson, 
72  S.  W.  785,  24  Ky.  L.  Kep.  2012. 

26.  Minnesota. —  Allen  v.  Robinson,  17 
Minn.  113. 

Missouri. —  State  v.  Woodson,  128  Mo.  497, 
31  S.  W.  105. 

Nebraska. —  State  v.  Kearney,  28  Nebr.  103, 
44  N.  W.  90;  State  v.  Meeker,  19  Nebr.  444, 
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bond  to  the  contestant,  conditioned  that  if  the  judgment  be  alRrmed  or  the  appeal 
dismissed,  the  appellant  will  pay  tlie  value  of  the  use  of  the  office  from  the  time 
of  tlie  appeal  until  the  delivery  of  possession  to  the  contestant.^' 

13.  Judgment.  In  reversing  the  decision  of  an  inferior  tribunal  the  appellate 
court  will  itself  render  the  judgment  which  ought  to  have  been  rendered  when- 
ever the  record  enables  it  to  do  so.^ 

P.  Certiorari.^^  Although  no  form  of  review  is  provided  by  statute  the 
court  may  nevertheless  exercise  such  supervisory  control  as  is  proper  on  certiorari.^ 
But  upon  certiorari  the  court  can  see  only  that  the  successive  steps  taken  in  the 
trial  were  in  accordance  with  the  statute,  and  cannot  review  the  case  on  its 
merits.^^ 

Q.  Bills  of  Exceptions.^2  The  usual  mode  of  getting  the  evidence  before  the 
appellate  court  is  by  a  bill  of  exceptions  settled  and  signed  by  the  court  or  other 
tribunal  before  whicli  the  contest  was  tried.^^  And  the  ballots  or  fac-svmile 
copies  of  them  as  well  as  other  evidence  must  be  made  a  part  of  the  bill  of 
exceptions,  if  they  are  to  be  considered  by  the  appellate  court ;  ^  and  in  the 
absence  of  a  bill  of  exceptions  the  appellate  court  in  reviewing  the  action  of  the 
trial  court  can  notice  only  such  errors  as  appear  upon  the  face  of  the  record 
proper.^ 


27  N.  W.  427 ;  Gandy  r.  State,  10  Nebr.  243, 
4  N.  W.  1019. 

OMo. —  Lewis  v.  Marion  County  Com'rs, 
14  Ohio  St.  515. 

Pennsylvania. —  Ewing  v.  Thompson,  43  Pa. 
St.  372,  Brightly  Lead.  Cas.  El.  573. 

South  Dakota. —  Fylpaa  v.  Brown  County, 
6  S.  D.  634,  62  N.  W.  962. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  322. 

27.  Sweeney  v.  Karsky,  25  Nev.  197,  58 
Pac.  813. 

28.  Griffin  i\  Wall,  32  Ala.  149 ;  Mandlove 
V.  Pavy,  33  Ind.  505. 

Judgment  for  costs  after  expiration  of 
term. —  Boring  v.  Griffith,  1  Heisk.  (Tenn.) 
456. 

Contest  remanded  for  further  hearing. — 

Farnham  i\  Boland,  134  Cal.  151,  66  Pac.  200. 

29.  Certiorari  generally  see  Certiorari. 

30.  Com.  V.  Ramsay,  166  Pa.  St.  642,  31 
Atl.  345. 

Certiorari  to  inferior  tribunals. —  In  West 
Virginia  a  writ  of  error  and  supersedeas  will 
not  lie  to  the  judgment  of  a  county  court  or 
other  inferior  tribunal  in  an  election  case. 
Certiorari  is  the  proper  mode  of  bringing 
such  proceedings  before  the  circuit  court  for 
review.  Alderson  v.  Kanawha  County  Com'rs, 
31  W.  Va.  633,  8  S.  E.' 274;  Chenowith  v. 
Randolph  County  Com'rs,  26  W.  Va.  230; 
Fowler  v.  Thompson,  22  W.  Va.  106;  Swin- 
burn  V.  Smith,  15  W.  Va.  483. 

Order  refusing  to  quash  petition. —  An  or- 
der refusing  to  quash  an  election  petition, 
where  the  record  discloses  only  the  petition 
and  order  to  answer  and  a  motion  to  quash 
which  has  been  refused,  cannot  be  reviewea 
on  certiorari.  Moock  v.  Conrad,  155  Pa.  St. 
586,  26  Atl.  700. 

31.  Com.  V.  Ramsay,  166  Pa.  St.  642,  31 
Atl.  345;  In  re  Election  Cases,  65  Pa.  St. 
20;  In  re  Barber,  7  Leg.  Gaz.  (Pa.)  126  [re- 
versmg  10  Phila.  579,  3  Luz.  Leg.  Reg.  153 j. 

32.  Bills  of  exceptions  generally  see  Ap- 
peal AND  Error. 


33.  Litsey  v.  Moffett,  29  Kan.  507;  State 
V.  Sheldon,  2  Kan.  322. 

Mandamus  to  compel  signing  of  bill. — Flem- 
ing r.  Kanawha  County  Com'rs,  31  W.  Va. 
608,  8  S.  E.  267. 

No  bill  of  exceptions  allowed. —  In  Penn- 
sylvania there  is  no  bill  of  exceptions  al- 
lowed in  contested  election  cases.  The  only 
way  to  get  the  evidence  before  the  court  is 
by  special  agreement  of  the  parties.  Mann 
V.  Cassidy,  1  Brewst.  (Pa.)  11;  Brisbane  c. 
Van  Lear,  14  Pittsb.  Leg.  J.  (Pa.)  17,  2 
Pittsb.  Leg,  J.  N.  S.  17. 

Case  made. —  A  contest  court  has  no  power 
to  settle  and  sign  a  case  made.  Litsey  r. 
Moffett,  29  Kan.  507. 

34.  In  an  election  contest  a  ruling  exclud- 
ing a  ballot  on  account  of  the  insufficiency 
of  the  marking  will  not  be  reviewed,  unless 
the  record  contains  the  original  ballot  or  a 
facsimile  copy  thereof;  a  verbal  description 
of  the  mark  being  insufficient.  Lay  v.  Par- 
sons, 104  Cal.  661,  38  Pac.  447.  In  an  elec- 
tion contest  the  court  refused  to  allow  ballots 
introduced  in  evidence  to  be  incorporated 
into  the  bill  of  exceptions,  on  the  ground 
that  he  had  not  ordered  them  to  be  marked 
as  exhibits  in  the  case.  It  appeared  else- 
where in  the  bill  of  exceptions  that  the  bal- 
lots were  marked  as  exhibits  with  the  knowl- 
edge of  the  court  and  that  the  court  had  oi- 
dered  the  clerk  to  preserve  the  ballots  and 
seal  them  up.  It  was  held  that  since  the 
ballots  could  be  identified  with  certainty 
plaintiff  was  entitled  to  have  them  certified 
to  the  supreme  court.  Jennings  v.  Brown, 
109  Cal.  290,  41  Pac.  1085. 

Settlement  of  bill  including  ballots. — 
Mauck  V.  Brown,  59  Nebr.  382,  81  N,  W. 
313. 

Ballots  included  by  stipulation  and  order 
of  court— McMahon  v.  Polk,  10  S.  D.  296,  73 
N.  W.  77,  47  L.  R.  A.  830. 

35.  Miller  v.  Rolph,  8  Nebr.  438,  1  N.  W. 
123, 
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R.  Costs  — 1.  In  General.  The  court  has  no  antliority  to  give  judgment 
for  costs  in  a  contested  election  case,  unless  there  is  a  statute  expressly  autlioriz- 
ing  it.^"^  A  statute  regulating  the  taxation  of  costs  in  civil  actions  will  not  be 
construed  to  give  such  authority .^^  But  by  special  statute  where  an  election  is 
contested  upon  issues  joined,  the  prevailing  party  may  be  allowed  a  judgment  for 
costs.^^  So  also  by  special  statute  where  there  are  probable  grounds  for  a  success- 
ful contest  the  costs  may  be  imposed  on  the  county city or  election  district 
and  where  such  legislation  exists  an  act  imposing  costs  upon  contestants  in  elec- 
tion cases  where  the  contest  has  failed,  whether  probable  cause  has  been  shown 
or  not,  is  prospective  in  its  operation  and  does  not  apply  to  contests  pending  at  '  | 
the  date  of  the  passage  of  the  act.^^  But  costs  cannot  be  awarded  against  the 
county,  unless  there  is  a  special  provision  in  the  law  for  doing  so.^  Where  the 
evidence  shows  that  there  was  no  probable  cause  for  inaugurating  the  contest  the 
costs  should  be  placed  upon  the  petitioners.^^  But  these  statutes  apply  only  to 
contests  had  before  the  courts,^*^ 

2.  In  Case  of  Tie.  It  has  been  held  that  where  it  is  determined  in  a  contested 
election  case  that  it  was  a  tie  vote,  neither  party  can  recover  costs.^^  But  on  the 
other  hand  it  has  been  held  that  in  such  case  the  contestant  may  recover  his  costs, 
for,  although  he  has  not  established  his  right  to  the  office,  he  has  succeeded  in 
ousting  another  who  has  no  right  to  it.^^ 

3.  Bonds  For  Costs.  A  statute  allowing  an  appeal  in  contested  election  cases 
may  require  an  appeal-bond  for  costs  as  a  condition  of  taking  the  appeal.'*^  Where 


Presumption  in  case  no  bill  is  reserved. — 

Peters  t,  Morey,  34  Nebr.  82,  51  N.  W. 
312. 

Ballots  not  made  a  part  of  the  record. — 

Edwards  v.  Logan,  69  S.  W.  800,  24  Ey.  L. 
Rep.  678. 

36.  Costs  generally  see  Costs. 

37.  Borgstede  v.  Clark,  5  La.  Ann.  733; 
West  V.  Ferguson,  16  Gratt.  (Va.)  270. 

Contest  of  county-seat  election. —  In  a  pro- 
vision under  the  statute  to  contest  the  valid- 
ity of  a  vote  upon  the  question  of  the  re- 
moval of  a  county-seat  the  prevailing  party  is 
not  entitled  to  judgment  for  his  disburse- 
ments, the  same  not  being  specially  provided 
for  by  statute.  Bayard  v.  Klinge,  16  Minn. 
249. 

38.  Patterson  v.  Murray,  53  N.  C.  278; 
West  V.  Ferguson,  16  Gratt.  (Va.)  270. 

39.  Soto  f.  Vannoy,  65  Cal.  285,  3  Pac. 
895;  Gimbel  v.  Green,  134  Ind.  628,  33  N.  E. 
964,  34  N.  E.  217;  Knox  v.  Fesler,  17  Ind. 
254;  Esker  v.  McCoy,  5  Ohio  Dec.  (Reprint) 
573,  6  Am.  L.  Rec.  694;  Dean  v.  State,  (Tex. 
Civ.  App.  1895)  31  S.  W.  546. 

Discontinuance. —  Wliere  an  election  con- 
test is  discontinued,  costs  should  be  taxed 
against  the  contestant,  under  a  statute  which 
provides  that  costs  in  election  contests  shall 
be  taxed  and  collected  as  other  costs  are. 
English  V.  Dickey,  128  Ind.  174,  27  N.  E. 
495,  13  L.  R.  A.  40. 

40.  In  re  O'Neil,  98  Pa.  St.  461. 
Proceedings  coram  non  judice. —  Where  the 

proceedings  growing  out  of  an  election  con- 
test are  coram  non  judice  because  the  election 
was  unlawful,  the  court  has  no  power,  under 
a  statute  providing  that  in  contested  elec- 
tions of  county  officers  in  which  the  court 
shall  not  decide  that  the  complaint  was  with- 
out probable  cause  the  county  shall  pay  all 

[XVII,  R,  1] 


costs,  to  say  that  there  was  probable  cause 
for  the  contest.  In  re  Stevens,  1  Lack.  Leg. 
Rec.  (Pa.)  476. 

41.  Where  in  an  election  contest  it  ap- 
peared that  the  election  officers  improperly 
allowed  persons  to  vote  who  were  not  regis- 
tered and  that  affidavits  supposed  to  have 
been  made  by  voters  not  registered  in  order 
to  qualify  them  to  vote  were  not  found  in 
the  prothonotary's  office  where  they  are  re- 
quired by  law  to  be  filed,  a  probable  cause 
for  the  contest  was  deemed  to  exist  and  the 
costs  thereof  taxed  to  the  city  whose  officers 
were  negligent.  In  re  Brant,  13  York  Leg. 
Rec.  (Pa.)  145. 

42.  Kochersperger  v.  Hargrave,  6  Pa.  Co. 
Ct.  510. 

43.  In  re  Thomas,  198  Pa.  St.  546,  48  Atl. 
489. 

44.  Walker  v.  Sanford,  78  Ga.  165,  1  S.  E. 
424. 

45.  Pearce  f.  Dickison,  12  Phila.  (Pa.) 
571;  In  re  Hoff,  13  York  Leg.  Rec.  (Pa.) 
165;  Dickinson's  Case,  2  Leg.  Rec.  (Pa.)  103. 

Where  the  election  contest  fails  in  limine 

because  the  parties  fail  to  swear  to  the 
charges  on  which  it  is  based  it  may  be  prop- 
erly regarded  as  instituted  without  probable 
cause  and  the  costs  should  be  taxed  to  the 
petitioner.  In  re  Ruddy,  5  Lack.  Leg.  N. 
(Pa.)  43. 

46.  The  prevailing  party  cannot  maintain 
an  action  for  his  disbursements  in  a  contest 
before  a  legislative  body.  Steele  t\  Wear,  54 
Mo.  531;  Garrard  V).  Gallagher,  11  Nev. 
382. 

47.  Soto  V.  Vannoy,  65  Cal.  285,  3  Pac. 
895. 

48.  Gimbel  r.  Green,  134  Ind.  .628,  33  N.  E. 
964,  34  N.  E.  217. 

49.  Pearson  v.  Wilson,  57  Miss.  848. 
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the  statute  does  not  expressly  require  a  bond  on  appeal  and  no  stay  of  proceedings 
is  sought  no  bond  need  be  given.^^  So  also  the  statute  may  require  the  contestant 
to  lile  a  bond  for  the  protection  of  the  contestee  conditioned  to  pay  all  costs  in 
case  of  failure  to  maintain  his  contest.^^  But  this  is  not  jurisdictional,  and  if  no 
bond  be  given  at  the  commencement  of  the  contest  or  if  an  insufficient  one  be 
accepted  by  the  court,  it  is  incumbent  on  the  contestee  to  object  at  the  earliest 
opportunity ;  an  objection  comes  too  late  after  issues  are  joined  and  the  cause  is 
set  down  for  trial.^^  Such  a  bond  is  not  invalid  because  it  runs  to  the  state 
instead  of  to  the  contestee.^^  The  wrongful  neglect  of  the  contestant  to  have  his 
bond  approved  and  filed  as  required  by  law  cannot  be  taken  advantage  of  by  him 
or  his  sureties.^  The  statute,  however,  may  be  so  worded  as  to  make  the  giving 
of  security  for  all  costs  jurisdictional,  and  where  this  is  so  until  a  proper  bond  is 
filed  the  court  has  no  right  to  proceed.^^  A  statute  requiring  the  contestant  to 
execute  a  bond  for  costs  does  not  require  the  incumbent  to  execute  such  a  bond 
when  he  sets  up  counter  charges  of  illegal  voting  in  answer  to  the  statement  of 
the  contestant.^^  The  court  has  no  authority  to  tax  the  costs  against  the  sureties 
on  the  bond  of  the  unsuccessful  party  unless  the  statute  expressly  authorizes  it.^^ 
Where  the  statute  imposes  no  liability  for  costs  upon  either  party  in  any  con- 
tingency, security  for  costs  is  of  course  not  demandable.^^ 

4.  Motion  to  Dismiss  For  Want  of  Sufficient  Bond.  Since  a  motion  to  dis- 
miss an  election  contest  on  the  ground  that  the  bond  filed  was  not  such  as  is 
required  by  statute  is  in  the  nature  of  a  plea  in  abatement  to  the  proceeding, 
such  motion  cannot  be  sustained  after  the  contestee  has  pleaded  to  the  merits  of 
the  contest.^^ 

5.  Fees  of  Officers.  Fees  will  not  be  given  to  officers  by  the  courts,  unless 
they  are  specially  provided  for  by  the  statute.^ 


Where  the  execution  of  a  bond  is  a  condi- 
tion precedent  to  th«  right  of  appeal,  an  ap- 
peal should  be  dismissed  where  no  bond  has 
been  executed.  The  execution  of  a  superse- 
deas bond  in  the  court  of  appeals  is  not  a 
compliance  with  the  statute.  Patterson  v. 
Davis,  70  S.  W.  47,  24  Ky.  L.  Rep.  842. 
Where  the  statute  requires  that  an  appeal- 
bond  shall  be  executed  within  a  certain  num- 
ber of  days  after  the  decision  of  the  contest, 
a  failure  to  execute  a  bond  within  that  time 
is  a  bar  to  an  appeal  from  a  decision  in  the 
contest.  Strong  v.  Jones,  101  Ky.  652,  42 
S.  W.  752,  43  S.  W.  704,  19  Ky.  L.  Rep. 
1298. 

50.  Mentzer  f.  Davis,  109  Iowa  528,  80 
N.  W.  557. 

51.  In  an  action  on  the  bond  given  in  an 
election  contest  proof  of  the  judgment  ren- 
dered on  the  contest  is  relevant  as  showing 
that  the  contest  is  ended  and  that  the  costs 
are  due.  McWhirter  v.  Frazier,  129  Ala.  450, 
29  So.  445. 

Requiring  second  bond. —  McWhirter  t.  Fra- 
zier, 129  Ala.  450,  29  So.  445. 

52.  Nicholls  v.  Barrick,  27  Colo.  432,  62 
Pac.  202. 

Deposit  of  cash. —  A  statute  which  author- 
izes an  appeal  to  the  county  judge  by  an 
elector  who  desires  to  attack  the  validity  of 
an  election  to  determine  whether  certain  ter- 
ritory should  be  incorporated  as  a  village  on 
deposit  of  one  hundred  dollars  with  the 
county  clerk  to  meet  the  expenses  of  appeal, 
and  which  further  authorizes  the  payment 
of  portions  of  such  sum  on  a  decision  adverse 


to  the  appellant  to  the  persons  designated 
by  the  county  judge,  empowers  the  county 
judge  to  provide  for  the  payment  of  the  costs 
or  expenses  of  the  appeal  out  of  the  sum  so 
deposited.  Harrisville  v.  Lawrence,  66  Hun 
(N.  Y.)  302,  21  N.  Y.  Suppl.  62. 

Upon  injunction  against  officers  declared 
elected. —  Upon  the  granting  of  an  order  re- 
straining certain  persons  from  exercising  the 
duties  of  certain  offices  to  which  they  have 
been  declared  elected,  it  is  not  error  to  re- 
quire plaintiffs  to  give  a  bond  for  costs  and 
damages.    Moore  v.  Jones,  76  N.  C.  189. 

Inasmuch  as  the  requirement  is  not  juris- 
dictional, it  is  proper  for  the  court  to  allow 
the  contestant  to  execute  a  new  and  proper 
bond  where  his  original  security  for  costs 
was  insufficient.  Davis  v.  Jones,  123  Ala. 
647,  26  So.  321. 

53.  Balcom  v.  Peacock,  59  Kan.  136,  52 
Pac.  76. 

54.  Nehring  f.  Haines,  70  Minn.  233,  72 
N.  W.  1061. 

55.  Wilson  v.  Duncan,  114  Ala.  659,  21  So. 
1017. 

56.  Kelso  f.  Wright,  110  Iowa  560,  81 
N.  W.  805. 

57.  Frazier  v.  McWhirter,  121  Ala.  308,  25 
So.  804. 

Notice  to  sureties. —  Mills  v.  Sanderson,  68 
Ark.  130,  56  S.  W.  779. 

58.  In  re  Northampton  County,  6  Pa.  Dist. 
148,  18  Pa.  Co.  Ct.  584. 

59.  Nicholls  r.  Barrick,  27  Colo.  432,  62 
Pac.  202. 

60.  Garrard  v.  Gallagher,  11  Nev.  382. 
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XVIII.  VIOLATIONS  OF  ELECTION  LAWS.^^ 

A.  Offenses  —  l.  At  Common  Law.  An  examination  of  the  authorities  dis- 
closes that  divers  acts  concerning  elections  have  been  held  offenses  at  common 
law  as  tending  to  disturb  the  due  regulation  and  domestic  order  of  the  state.^^ 
The  following  have  been  held  to  be  acts  of  this  description  :  Bribery  or  an 
attempt  at  bribery  of  an  elector  swapping  votes ;  repeating  or  voting  more 
than  once  at  a  legal  election  the  fraudulent  change  of  a  name  in  a  watcher's 
certificate;^^  the  making  of  false  and  fraudulent  entries  in  the  book  of  voters  at 
an  election,  the  depositing  of  false  and  fraudulent  ballots,  and  the  assuming  and 
undertaking  to  count  the  ballots  in  a  false  and  fraudulent  manner  by  a  person 
who  is  not  an  election  officer ;  and  the  destruction  of  the  ballots  so  long  as  they 
furnish  evidence  by  which  the  right  to  enjoy  the  prerogatives  of  an  office  may 
be  determined.®^  So  also  an  indictment  lies  at  common  law  for  disorderly 
behavior  in  town  meetings.®^ 

2.  Statutory  Offenses  —  a.  Illegal  Voting  —  (i)  In  General.  It.  is  a  very 
general  statutory  provision  that  whoever  knowingly  and  illegally  votes  at  an  elec- 
tion held  according  to  law  shall  be  deemed  guilty  of  a  criminal  offense  and  upon 
conviction  shall  be  punished  as  the  statute  directs."^^  In  some  cases  also  a  mere 
attempt  to  vote  illegally  is  an  indictable  offense.'^^ 

(iij  The  Intent.  A  guilty  intent  is  a  necessary  ingredient  of  the  crime  of 
illegal  voting,  and  a  person  to  come  within  the  statute  must  know  at  the  time  of 
his  voting  that  he  is  not  a  qualified  voter  and  that  he  is  doing  or  attempting  to 
do  an  unlawful  act.'^^    It  has  been  held  that  ignorance  of  the  law  will  not  excuse  a 


61.  For  general  matters  relating  to  crim- 
inal law  and  criminal  procedure  see  Criminal 
Law. 

62.  The  argument  upon  which  they  rest  is 
that  there  is  nothing  more  essential  to  pub- 
lic order  than  that  the  government  be  con- 
ducted by  those  chosen  for  the  purpose  by 
the  qualified  voters,  and  that  any  act  tending 
to  prevent  this  is  a  public  wrong  which  can 
be  redressed  only  by  a  criminal  prosecution. 
In  Com.  V.  McHale,  97  Pa.  St.  397,  411,  39 
Am.  Rep.  808,  Paxson,  J.,  said:  "The  in- 
genuity of  politicians  is  such  that  offences 
against  the  purity  of  elections  are  constantly 
liable  to  occur  which  are  not  specifically  cov- 
ered by  statute.  It  would  be  a  reproach  to 
the  law  were  it  powerless  to  punish  them." 

63.  Curran  v.  Taylor,  92  Ky.  537,  18  S.  W. 
232,  13  Ky.  L.  Rep.  750;  State  v.  Jackson,  73 
Me.  91,  40  Am.  Rep.  342. 

64.  Thus  a  corrupt  agreement  between  A 
and  B  that  A  shall  vote  for  C  as  commissioner 
in  consideration  that  B  will  vote  for  D  as 
clerk  if  carried  into  execution  is  an  indict- 
able misdemeanor  at  common  law.  Com.  v. 
Callaghan,  2  Va.  Cas.  460. 

65.  Com.  V.  Silsbee,  9  Mass.  417;  Com.  v. 
Huber,  13  Lane.  Bar  (Pa.)  139. 

66.  Com.  V.  Weitzel,  24  Pittsb.  Leg.  J.  N.  S. 
303. 

67.  Com.  V.  McHale,  97  Pa.  St.  397,  39 
Am.  Rep.  808. 

68.  Mason  v.  State,  55  Ark.  529,  18  S.  W. 
827./ 

69.  Com.  v.  Hoxey,  16  Mass.  385.    And  see 

1  Saund.  135  note  3. 

70.  Alabama. —  Gandy  v.  State,  82  Ala.  61, 

2  So.  465;  Wilson  v.  State,  52  Ala.  299; 
Nettles  V.  State,  49  Ala.  35. 
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Florida.— Ex  p.  Senior,  37  Fla.  1,  19  So. 
652,  32  L.  R.  A.  133. 

/o^a. —  State  v.  Minnick,  15  Iowa  123. 

Kentucky. —  Com.  v.  Gale,  10  Bush  488. 

Nebraska. —  State  v.  Chichester,  31  Nebr. 
325,  47  N.  W.  934,  1  L.  R.  A.  104. 

Neiv  York. —  People  v.  Tripp,  4  N.  Y.  Leg. 
Obs.  344. 

Rhode  Island. —  State  v.  McClarnon,  IB 
R.  I.  462,  8  Atl.  688. 

Tennessee. — State  v.  Liston,  9  Humphr.  603. 

See  18  Cent.  Dig.  tit.  "  Elections,"  §  338. 

Voting  by  women. —  U.  S.  v.  Anthony,  24 
Fed.  Cas.  No.  14,459,  11  Blatchf.  200. 

Illegal  voting  at  primary  election. —  One 
who  being  challenged  insists  after  repeated 
warnings  upon  voting  at  a  primary  election 
in  a  ward  in  which  he  is  not  a  qualified  voter 
is  guilty  of  a  misdemeanor  under  the  a^t  of 
June  8,  1881,  section  41,  which  makes  it  a 
misdemeanor  for  one  not  qualified  to  vote  at 
a  general  election  to  vote  at  a  nominating 
or  primary  election.  Com.  v.  Polluck,  6  Pa. 
Dist  559  ' 

71.  Com.  V.  Jones,  10  Phila.  (Pa.)  211. 
Offer  by  minor. —  An  offer  to  vote  by  one 

who  knows  himself  to  be  under  age  is  an  of- 
fense.  People  V.  Tripp,  4  N.  Y.  Leg.  Obs.  344. 

These  statutes  are  denounced  against 
double  voting  or  repeating  by  legal  voters 
as  well  as  illegal  voting  by  those  who  are  not 
qualified  to  vote.  State  v.  Philbrick,  84  Me. 
562,  24  Atl.  955;  State  v.  Williams,  25  Me. 
561;  State  v.  Bailey,  21  Me.  62;  Com.  v. 
Howe,  144  Mass.  144,  10  N.  E.  755 ;  State  v. 
Welch,  21  Minn.  22;  Morrill  v.  Haines,  2 
N.  H.  246. 

72.  Austin  v.  State,  71  Ga.  595;  Com.  v. 
Aglar,  Thach.  Cr.  Cas.  (Mass.)  412. 
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voter ;  but  to  convict  one  of  illegal  voting  under  the  statute  it  must  appear  that 
the  voter  knew  a  state  of  facts  which  would  in  point  of  law  disqualify  him  from 
voting.'^  But  under  a  similar  statute  it  was  held  that  a  voter  is  not  indictable 
unless  his  vote  is  knowingly  cast  without  right,  although  he  had  full  knowledge 
of  all  the  facts  in  relation  to  his  right  to  vote."^* 

b.  Violations  of  Registration  Laws.  Certain  violations  of  the  registration  laws 
are  made  penal  bj  statute ;  such  as  procuring  the  name  of  a  person  known  to  be 
an  unqualified  voter  to  be  registered ;  registering  in  two  or  more  districts ;  "'^ 
placing  fictitious  names  on  the  registration  list;*^^  a  refusal  by  the  officer  having 
charge  of  the  registration  of  voters  to  place  the  name  of  any  citizen  on  the  list 
of  voters  who  applied  for  registration  and  is  entitled  under  the  constitution  and 
laws  to  be  registered  as  a  voter  ;  "'^  for  an  officer  having  charge  of  the  registra- 
tion books  to  knowingly,  wilfully,  and  fraudulently  enter  therein  the  name  of  a 
person  as,  a  qualified  voter  who  has  not  appeared  before  him  and  applied  for  regis- 
tration and  taken  the  oath  required  by  law ;  for  an  officer  to  include  in  the  list 
of  names  of  persons  stricken  from  the  registry  and  required  to  be  published  the 
names  of  persons  not  stricken  fi'om  the  registry  and  who  are  qualified  voters 
or  a  wilful  refusal  by  registration  officers  to  have  certified  copies  of  the  regis- 
tration lists  made  and  kept  accessible  to  the  public  for  examination  at  all  reason- 
able hours.^^  And  one  who  wilfully  and  maliciously  procures  the  members  of  the 
board  of  registration  to  conceal  the  lists  and  to  neglect  and  refuse  to  cause  them 
to  be  accessible  to  the  public  for  examination  and  for  making  copies  of  the  same 
by  his  aid,  counsel,  and  assistance,  is  guilty  of  a  felony  under  the  statute.^^ 

c.  Offenses  of  Election  Officers  —  (i)  In  General.  Any  wilful  violation  or 
neglect  of  any  of  their  various  duties  on  the  part  of  election  officers  is  a  statutory 
crime  punishable  with  more  or  less  severity  according  to  the  jurisdiction  in  which 
it  is  committed ;     and  in  some  cases  the  statute  applies  to  primary  elections  or 


Illegal  vote  by  minor. —  Carter  r.  State,  55 
Ala.  181 ;  Gordon  v.  State,  52  Ala.  308,  23  Am. 
Rep.  575. 

Repeaters. —  Where  one  votes  twice  at  the 
same  election  in  violation  of  the  law,  it  will 
be  conclusively  presumed  that  he  intended  to 
violate  the  law,  and  the  only  question  of  fact 
for  the  jury  is,  whether  defendant  having  al- 
ready voted  voluntarily  cast  a  second  vote  at 
the  same  election.  State  t;.  Welch,  21  Minn. 
22.  It  has  been  held,  however,  that  one  who 
votes  a  second  time  when  so  intoxicated  that 
he  has  no  knowledge  that  he  has  voted  before 
is  not  guilty  under  the  statute.  People  v. 
Harris,  29  Cal.  678. 

73.  McGuire  v.  State,  7  Humphr.  (Tenn.) 
54. 

Disqualified  by  commission  of  crime. —  Un- 
der a  statute  providing  that  ignorance  of  the 
law  is  no  excuse  for  its  violation,  and  that 
no  mistake  of  law  excuses  the  commission  of 
an  offense,  it  has  been  held  that  knowledge 
of  a  person  voting  that  he  has  been  convicted 
of  an  assault  with  an  intent  to  murder  is 
equivalent  to  knowledge  that  he  is  not  a 
qualified  voter.  Thompson  v.  State,  26  Tex. 
App.  94,  9  S.  W.  486. 

74.  State  r.  Macomber,  7  R.  I.  349. 

75.  State  f.  McBarron,  66  N.  J.  L.  680,  51 
Atl.  146. 

Accomplices.— People  v.  Sternberg,  111  Cal. 
3,  43  Pae.  198. 

76.  State  v.  Lally,  2  Marv.  (Del.)  424,  43 
Atl.  258;  State  r.  Caldwell,  1  Marv.  (Del.) 
555,  41  Atl.  198. 


Intent. —  Under  a  statute  making  it  unlaw- 
ful knowingly  and  fraudulently  to  register  in 
two  election  districts  intent  is  not  a  neces- 
sary ingredient  of  the  offense.  State  r.  Lally, 
2  Marv.  (Del.)  424,  43  Atl.  258. 

77.  U.  S.  V.  Eagan,  30  Fed.  498. 

78.  In  re  Charge  to  Grand  Jury,  30  Fed. 
Cas.  No.  18,252,  2  Hughes  518. 

79.  U.  S.  V.  Molloy,  31  Fed.  19. 

80.  Minicher  %.  State,  66  Md.  227,  7  Atl. 
451. 

81.  People  f.  McKane,  143  N.  Y.  455,  38 
N.  E.  950  la^rming  80  Hun  322,  30  N.  Y. 
Suppl.  95]. 

82.  People  v.  McKane,  143  N.  Y.  455,  38 
N.  E.  950  [affirming  80  Hun  322,  30  N.  Y. 
Suppl.  95]. 

83.  California. —  People  v.  Eagan,  116  Cal. 
287,  48  Pac.  120. 

Delaivare. —  State  v.  Brand,  2  Marv.  459, 
43  Atl.  263;  State  v.  Clark,  2  Marv.  456,  43 
Atl.  254;  State  v.  Colton,  9  Houst.  530,  30 
Atl.  259. 

Illinois. — Spragins  v.  Houghton,  3  111.  377; 
Binger  v.  People,  24  111.  App.  310. 

Indiana. —  State  v.  Tuidell,  26  Ind.  264. 

Iowa. —  State  v.  Clark,  102  Iowa  685,  72 
N.  W.  296. 

Kentucky.— Com.  v.  Duff,  87  Ky.  580,  9 
S.  W.  816,  10  Ky.  L.  Rep.  617;  Com.  v.  Eck- 
ert,  20  S.  W.  253,  14  Ky.  L.  Rep.  250. 

Massachusetts. —  Com.  v.  McGurty,  145 
Mass.  257,  14  N.  E.  98. 

New  York. —  People  f.  Southerland,  9  N.  Y. 
App.  Div.  313,  41  N.  Y.  Suppl.  181;  People 
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nominating  conventions^*  subjecting  the  officers  of  such  elections  or  conventions 
to  indict!nent  for  wilful  violation  or  neglect  of  their  duties. 

(ii)  The  Intent.  Judges  or  inspectors  of  elections  are  not  liable  to  criminal 
prosecution,  unless  they  have  acted  from  a  corrupt  motive.  An  election  officer  is 
not  responsible  for  a  mere  mistake  in  judgment,  but  only  for  a  wilful  disregard 
of  duty.^^ 

d.  Betting  on  Elections.  Aside  from  the  general  statutes  on  the  subject  of 
gambling  and  w^agering  betting  on  elections  is  in  many  states  made  a  distinct 
statutory  offense.^^  The  statute  may  be  violated  by  betting  on  the  vote  of  a  par- 
ticular candidate,  as  that  he  will  beat  some  other  candidate.^^  So  also  a  bet  upon 
the  vote  of  a  county  in  a  general  election  or  of  a  precinct  in  a  district  or  county 
election  is  a  bet  upon  the  election  within  the  statute.^^  It  has  been  held  that  bet- 
ting on  the  result  of  an  election  after  the  election  has  been  consummated  is  not 
within  the  statute  but  on  the  other  hand  it  has  been  held  that  betting  upon  the 
uncertain  result  of  any  election,  whether  made  before  or  after  the  time  of  hold- 
ing such  election,  is  within  the  statute.^ 


V.  Gleason,  18  Misc.  511,  42  N.  Y.  Suppl. 
1084,  12  N.  Y.  Cr.  192;  People  v.  Sullivan, 
10  N.  Y.  Suppl.  243,  7  N.  Y.  Cr.  420;  Matter 
of  Hilt,  9  Abb.  N.  Cas.  484;  Matter  of 
Spooner,  9  Abb.  N.  Cas.  481. 

Pennsylvania. —  Com.  v.  Boyle,  3  Pa.  Dist. 
591;  In  re  Election,  etc..  Acts,  2  Brewst.  138; 
Com.  V.  Ziert,  4  Pa.  Co.  Ct.  394,  5  Lane.  L. 
Rev.  138;  Com.  v.  Shaub,  5  Lane.  L.  Rev.  121. 

Wisconsin. —  Byrne  v.  State,  12  Wis.  519. 

See  18  Cent.  Dig.  tit.  "  Elections,"'  §  340. 

See  also  the  following  cases  decided  in  the 
federal  courts:  In  re  Hilt,  104  Fed.  336;  In 
re  Spooner,  104  Fed.  334 ;  U.  S.  v.  Carpenter, 
41  Fed.  330;  U.  S.  v.  Chamberlain,  32  Fed. 
777;  Ecc  p.  Perkins,  29  Fed.  900;  U.  S.  v. 
Wright,  16  Fed.  112;  U.  S.  v.  Baldridge,  11 
Fed.  552;  U.  S.  v.  Fisher,  8  Fed.  414;  U.  S. 
V.  Hayden,  26  Fed.  Cas.  No.  15,333,  52  How. 
Pr.  (N.  Y.)  471. 

84.  Com.  V.  Young,  16  Pa.  Super.  Ct.  317; 
Com.  V.  Boyle,  3  Pa.  Dist.  591. 

Making  false  return. —  Where  the  votes  at 
a  primary  election  have  been  properly  cast 
and  counted,  but  the  returns  have  been  al- 
tered after  they  were  certified  by  the  election 
officers,  a  judge  of  the  election  may  be  con- 
victed of  making  a  false  return  by  giving 
effect  to  the  alteration  by  handing  the  re- 
turns to  the  county  chairman,  although  he 
may  not  himself  have  made  the  alteration. 
Com.  V.  Hafer,  22  Pa.  Super.  Ct.  107. 

85.  All  that  the  law  requires  in  election 
o:Sicers  is  the  exercise  of  prudence,  of  intelli- 
gent deliberation  leading  them  to  judgment; 
and  when  they  do  that,  although  they  do  not 
live  up  to  the  law  there  is  no  crime,  because 
there  is  no  criminal  intent.  People  v.  Burns, 
75  Cal.  627,  17  Pac.  646;  People  v.  Boas,  29 
Hun  (N.  Y.)  377,  1  N.  Y.  Cr.  132;  Com.  v. 
Ridgway,  20  Wkly.  Notes  Cas.  (Pa.)  365; 
Com.  V.  Lee,  1  Brewst.  (Pa.)  273;  Com.  v. 
Sheriff,  1  Brewst.  (Pa.)  183,  7  Phila.  (Pa.) 
84;  Com.  v.  Maher,  38  Leg.  Int.  (Pa.)  269; 
U.  S.  V.  Carpenter,  41  Fed.  330;  U.  S.  v. 
Baldridge,  11  Fed.  552;  U.  S.  v.  Foster,  6 
Fed.  247,  4  Hughes  514;  U.  S.  v.  Gillis,  25 
Fed.  Cas.  No.  15,207,  2  Cranch  C.  C.  44; 
U.  S.  V.  Hayden,  26  Fed.  Cas.  No.  15,333,  52 
How.  Pr.  (N.  Y.)  471. 
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86.  The  purpose  of  this  is  to  preserve  the 
purity  of  elections  and  to  exclude  from  them 
the  operation  of  motives  not  founded  on  but 
adverse  to  the  public  good,  whereby  undue 
exertion  may  be  brought  to  bear  upon  the 
voters. 

Alabama. —  State  v.  Mahan,  2  Ala.  340. 

Indiana. —  Wagner  v.  State,  63  Ind.  250; 
Frazee  v.  State,  58  Ind.  8;  Parsons  v.  State, 
2  Ind.  499. 

Kentucky. —  Com.  v.  Kirk,  4  B.  Mon.  1 ; 
Com.  V.  McAtee,  8  Dana  28;  Moore  v.  Com., 
7  Ky.  L.  Rep.  292. 

Mississippi. —  Miller  v.  State,  33  Miss.  356, 
69  Am.  Dec.  351. 

Ohio.—  Veach  v.  Elliott,  1  Ohio  St.  139. 

Pennsylvania. —  Com.  v.  Wells,  1 10  Pa.  St. 
463,  1  Atl.  310. 

Tennessee. —  Lillard  v.  Mitchell,  ( Ch.  App. 
1896)  32  S.  W.  702;  State  v.  McLelland,  4 
Sneed  437 ;  Quarles  v.  State,  5  Humphr. 
561. 

Virginia. —  Shumate  v.  Com.,  15  Gratt. 
653. 

West  Virginia. — State  v.  Snider,  34  W.  Va. 
83,  11  S.  E.  742;  State  v.  Griggs,  34  W.  Va. 
78,  11  S.  E.  740. 

Election  in  another  state. —  The  statute  of 
Mississippi  to  suppress  gambling  in  which 
there  is  a  provision  against  betting  money 
upon  the  result  of  any  election  extends  to  the 
betting  of  money  in  that  state  upon  the  re- 
sult of  an  election  held  in  another  state. 
Sharkey  v.  State,  33  Miss.  353.  But  in  Texas 
where  the  statute  is  aimed  only  at  betting 
on  the  result  of  any  public  election  held 
within  that  state,  it  has  been  held  that  one 
who  entered  into  a  wager  on  the  result  of 
the  election  for  president  in  the  several  states 
is  not  guilty  of  a  violation  of  the  law.  Cov- 
ington V.  State,  28  Tex.  App.  225,  14  S.  W. 
126. 

When  wager  is  complete. —  Rich  v.  State, 
38  Tex.  Cr.  199,  42  S.  W.  291. 

87.  Com.  V.  Pash,  9  Dana  (Ky.)  31. 

88.  Com.  V.  Kennedy,  15  B.  Mon.  (Ky.) 
531. 

89.  State  v.  Mahan,  2  Ala.  340. 

90.  Miller  v.  State,  33  Miss.  356,  69  Am. 
Dec.  351 ;  State  v.  Snider.  34  W.  Va.  83,  11 
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e.  Illegal  Expenditures  and  Corrupt  Practices.  There  are  statutes  in  some  of 
the  states  limiting  tiie  amount  of  money  which  candidates  may  expend  for  cam- 
paign purposes  and  requiring  them  to  file  verified  statements  of  their  expenses. 
If  a  candidate  transgresses  the  statutory  limit  of  expenditure  he  is  not  only  guilty 
of  a  public  offense,  but  may  forfeit  the  office  if  he  is  elected.^^  So  also  there  are 
statutes  making  it  a  pubUc  offense  for  any  person  to  make  use  of  money  or  other 
thing  of  value  to  influence  the  result  of  the  election,  or  to  accomplish  other  than 
such  legitimate  purposes  as  the  printing  and  circulating  of  hand-bills,  books,  and 
other  papers  previous  to  an  election  or  town  meeting,  or  convejang  such  poor  or 
infirm  electors  to  the  polls  as  are  not  able  to  go  there.^^ 

f.  Obstruction  of  or  Interference  With  Officers  or  Voters.  It  is  also  a  statu- 
tory offense  to  obstruct,  interfere  with,  or  delay  election  officers  in  the  perform- 
ance of  their  duty,^^  or  to  obstruct  or  interfere  with  legal  voters  who  offer  to 
vote.^^ 

g.  Fraud.  Fraud  in  the  conduct  of  primary  or  final  elections  is  also  a  statu- 
tory offense.^^ 

Bribery.  Bribery  is  an  offense  at  common  law  and  has  been  largely 
attended  to  by  statutes  making  it  a  penal  offense  to  give  any  money,  property,  or 
reward  to  an  elector  to  induce  him  to  vote  according  to  the  giver's  desire  or  to 
refrain  from  voting.^*"    It  is  no  defense  that  the  elector's  vote  was  not  actually 


S.  E.  742;  State  k.  Griggs,  34  W.  Va.  78,  11 
S.  E.  740. 

91.  State  V.  Bland,  144  Mo.  534,  46  S.  W. 
440,  41  L.  R.  A.  297. 

Applicable  to  candidate  for  congress. —  It 

has  been  held  that  the  corrupt  practice  act 
of  Ohio  providing  that  a  candidate  for  con- 
gress may  be  fined  for  failure  to  file  a  state- 
ment of  his  election  expenses  with  the  county 
clerk  is  not  unconstitutional,  since  it  is  not 
an  additional  qualification  for  a  member  of 
congress.  State  v.  Russell,  20  Ohio  Cir.  Ct. 
551,  11  Ohio  Cir.  Dec.  299  [reversing  10  Ohio 
S.  &  C.  PI.  Dec.  255,  8  Ohio  N.  P.  54]. 

92.  Smith  v.  Babcock,  3  N.  Y.  App.  Div.  6, 
37  N.  Y.  Suppl.  965. 

Success  not  essential  to  offense. —  To  sus- 
tain an  indictment  against  an  alien  for  inter- 
fering in  an  election  by  influencing  citizens 
to  vote,  it  is  not  necessary  to  show  that  the 
influence  was  successful.  Mere  solicitation 
is  sufficient.  Respublica  r.  Ray,  3  Yeates 
(Pa.)  65. 

The  treating  of  electors  with  a  view  to 
obtain  their  votes  is  indictable.  State  v. 
Shaw,  8  Humphr.  (Tenn.)  32. 

Bribery  not  an  ingredient  of  the  offense. — 
State  V.  Milby,  26  Wash.  661,  67  Pac.  362. 

93.  Com.  V.  Hoxey,  16  Mass.  385;  In  re 
Depriest,  43  Fed.  911;  U.  S.  v.  Fisher,  8  Fed. 
414. 

94.  State  v.  Franks,  38  Tex.  640. 

Arrest  of  elector.— Under  the  New  York 
penal  code  any  person  or  officer  who  attempts 
to  arrest  a  registered  elector  while  voting  or 
offering  himself  to  vote  in  order  to  prevent 
him  from  voting  commits  an  assault  and  bat- 
tery and  also  violates  the  section  of  the  penal 
code  which  forbids  any  one  wilfully  to  ob- 
struct or  delay  any  elector  on  his  way  to  a 
registration  or  polling-place,  or  while  he  is 
attempting  to  register  or  vote.  People  v. 
Hochstim,  36  Misc.  (N.  Y.)  562,  73  N.  Y. 
Suppl.  626. 


Must  be  a  qualified  elector  at  that  poll. — 

Com.  V.  Cornelius,  8  Wkly.  Notes  Cas.  (Pa.) 
215. 

Refusal  to  assist  officer. —  By  N.  Y.  Laws 

(1898)  ,  c.  676,  §  7,  as  amended  by  Laws 

(1899)  ,  c.  499,  the  state  superintendent  of 
elections  in  the  metropolitan  district,  or  any 
deputy,  may  call  on  any  person  to  assist  him 
in  the  performance  of  his  duty;  and  he  may 
also  call  on  any  public  officer  who  by  himself 
or  his  assistants,  deputies,  or  subordinates 
shall  render  such  assistance  as  may  be  re- 
quired. Any  such  person,  public  officer,  dep- 
uty, or  subordinate  who  shall  fail  on  demand 
by  the  state  superintendent  or  any  deputy  to 
render  such  aid  and  assistance  in  the  perform- 
ance of  his  duty  as  he  shall  demand,  or  who 
shall  wilfully  hinder  or  delay  or  attempt  to 
hinder  or  delay  such  superintendent  or  deputy 
in  the  performance  of  his  duty,  shall  be 
guilty  of  a  felony,  and  shall  upon  conviction 
thereof  be  sentenced  to  imprisonment  in  a 
state  prison  for  a  period  of  not  more  than 
three  years;  and  if  a  public  officer  shall  in 
addition  to  such  imprisonment  forfeit  his 
office.  It  is  held  that  a  person  cannot  be  con- 
victed under  this  statute  of  hindering  or  de- 
laying an  officer  in  the  performance  of  his 
duty,  unless  he  has  first  been  called  upon  by 
the  officer  to  render  such  assistance  as  may 
be  required.    People  v.  Hochstim,  36  Misc. 

(N.  Y.)  562,  73  N.  Y.  Suppl.  626. 

95.  State  v.  Lesueur,  103  Mo.  153,  15 
S.  W.  539.  See  also  U.  S.  v.  Brewer,  139 
U.  S.  278,  11  S.  Ct.  538,  35  L.  ed.  190. 

96.  While  bribery  only  and  not  contribu- 
tions by  a  candidate  for  necessary  campaign 
expenses  or  payments  to  individuals  to  help 
him  conduct  his  personal  canvass  is  prohib- 
ited by  the  statute  there  is  a  case  for  the 
jury  where  there  is  evidence  that  defendant, 
a  candidate,  gave  twenty  dollars  "  for  serv- 
ices to  the  ticket,"  to  an  elector  who,  al- 
though  of  the   same   political   party,  was 
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influenced  by  the  gift.^^  So  where  a  voter  is  hired  to  go  away  from  the  polls  and 
refrain  from  voting  at  the  time  he  goes  there  for  that  purpose,  the  offense 
denounced  by  the  statute  is  complete,  although  the  voter  subsequently  returns 
and  casts  his  vote.^^  But  it  would  seem  that  one  cannot  be  charged  with  bribing 
a  whole  county .^'^  By  statute  it  may  be  made  a  crime  to  pay  money  to  an  elector 
to  obtain  his  vote  or  influence  for  a  candidate  at  a  primary  or  nominating  elec- 
tion.^ There  are  statutes  making  it  unlawful  to  promise  any  office,  place,  or 
emolument  to  any  person  in  order  to  induce  him  to  procure  or  to  endeavor  to  pro- 
cure the  election  of  any  person.^  It  is  also  a  crime  for  a  voter  to  accept  a  bribe 
to  influence  his  vote,  but  a  loan  to  him  in  good  faith  does  not  amount  to  a  bribe.^ 
i.  Intimidation  and  Violence.  It  is  a  penal  offense  under  a  number  of  statutes 
to  injure,  threaten,  intimidate,  or  oppress  voters  on  account  of  their  vote.'^  The 


opposed  to  defendant's  election  and  had  or- 
ganized a  political  club  hostile  to  him  and 
worked  for  the  rival  candidate  till  election 
day,  when  he  was  quiet,  and  that  defendant 
gave  money  and  whisky  to  four  electors  of  a 
different  political  party  to  be  used  by  two 
of  them  "  as  best  they  could  and  thought 
proper,"  and  by  the  other  two  "  as  they 
liked."  Epps  v.  Smith,  121  N.  C.  157,  28 
S.  E.  359. 

Influencing  voters  to  register. — One  may  be 

convicted  of  influencing  a  voter  to  register 
in  violation  of  Del.  Const.  ( 1897 )  art.  5,  §  7, 
where  he  gives  him'  money  to  pay  the  regis- 
tration fee,  although  he  may  have  no  cor- 
rupt motive.  State  v.  Collins,  1  Pennew. 
(Del.)  420,  42  Atl.  619. 

Election  for  stock  subscription. —  Under  the 
Kentucky  statute  relating  to  elections,  which 
provides  that  whoever  shall  bribe  another 
shall  be  fined  and  imprisoned  and  be  ex- 
cluded from  suffrage  for  five  years,  and  which 
further  provides  that  whenever  it  is  said  in 
that  or  any  subsequent  statute  that  an  elec- 
tion shall  be  held  or  an  equivalent  expression 
is  used  in  reference  to  a  state,  district,  or 
county  election,  it  shall  be  deemed  to  mean 
an  election  by  the  qualified  voters  to  be  held 
at  the  voting  place  of  precincts  whose  voters 
have  a  right  to  vote  in  the  "  election  of  the 
officers  designated,"  it  was  held  that  this  stat- 
ute as  to  bribery  does  not  apply  to  the  buy- 
ing of  a  vote  at  an  election  to  change  the 
sense  of  the  voters  of  a  county  as  to  making 
a  county  subscription  to  stock  of  a  railroad. 
Curran  v.  Taylor,  92  Ky.  537,  18  S.  W.  232, 
13  Ky.  L.  Rep.  750. 

97.  State  v.  Downs,  148  Ind.  324,  47  N".  E. 
670. 

98.  Thompson  f.  State,  16  Ind.  App.  84,  44 
N.  E.  763. 

99.  Thus  the  offer  of  grounds  and  public 
buildings  as  an  inducement  to  the  voters  of 
a  county  to  change  the  county-seat  is  not 
bribery.  Hall  i?.  Marshall,  80  Ky.  552.  The 
offer  to  furnish  land,  buildings,  etc.,  or  to 
build  a  bridge  between  two  towns,  or  the  gift 
by  individuals  of  their  promissory  notes  to 
the  county  high  school  as  an  inducement  to 
the  voters  to  vote  in  favor  of  the  removal  of 
the  county-seat  is  not  bribery  within  the 
meaning  of  the  statute.  Dishon  t.  Smith,  10 
Iowa  212. 

1.  Com.  17.  Rudy,  5  Pa.  Dist.  "270. 
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Applies  to  nomination  of  candidates  only. 

—  Com.  X.  Gouger,  21  Pa.  Super.  Ct.  217. 

2.  Under  such  a  statute  it  was  held  that 
a  complaint  charging  defendant  with  a  prom- 
ise of  patronage  to  a  person  named,  with  in- 
tent to  promote  defendant's  own  election, 
charged  an  offense.  Bradley  v.  Clarke,  133 
Cal.  196,  65  Pac.  395. 

Promise  to  appoint  one  a  deputy. —  An 
agreement  to  appoint  a  voter  a  deputy  if  a 
candidate  shall  be  elected,  in  consideration 
of  his  services,  is  within  the  prohibition  of 
the  statute.  State  v.  Towns,  153  Mo.  91,  54 
S.  W.  552. 

3.  At  a  trial  for  receiving  a  bribe  to  vote 
for  a  certain  candidate  for  congress  defendant 
requested  an  instruction  that  the  jury  must 
believe  that  the  money  was  given  the  accused 
to  influence  his  vote,  that  for  such  money  the 
accused  did  vote  as  requested,  and  that  if  the 
money  was  in  good  faith  loaned  the  accused 
was  not  guilty,  it  was  held  that  it  was  im- 
proper to  refuse  the  instruction.  Johnson  i". 
Com.,  90  Ky.  53,  13  S.  W.  520,  12  Ky.  L.  Rep. 
20. 

4.  Expulsion  from  church. —  In  State  i>. 
Rogers,  128  N.  C.  576,  38  S.  E.  34,  it  was 
held  that  an  indictment  charging  defendants 
with  having  injured,  threatened,  oppressed, 
or  attempted  to  intimidate  a  voter  by  expel- 
ling him  from  the  church  of  which  they  were 
members  because  he  voted  the  democratic 
ticket  at  a  certain  election  was  properly 
quashed,  since  the  voter  suffered  no  pecuniary 
loss,  personal  injury,  or  physical  restraint  by 
his  expulsion. 

Carrying  of  weapons. —  In  Texas  the  stat- 
ute prohibits  without  exception  the  carrying 
of  fire-arms  within  one-half  mile  of  the  place 
of  election  on  election  day.  Brownlee  f. 
State,  35  Tex.  Cr.  213,  32  S.  W.  1043;  Snell 
V,  State,  4  Tex.  App.  171 ;  Livingston  'C.  State, 
3  Tex.  App.  74. 

Validity  of  election. —  A  defendant  on  trial 
for  carrying  dangerous  weapons  on  election 
day  cannot  object  that  it  was  no  offense  be- 
cause the  election  was  void ;  the  election  be- 
ing actually  held  under  color  of  law.  Cooper 
v.  State,  25  Tex.  App.  530,  8  S.  W.  654. 

To  extricate  a  relative  from  peril. —  Where 
defendant  saw  from  his  place  of  business  that 
his  brother  at  a  polling-place  near  by  was 
retreating  before  several  persons  who  were 
armed  with  sticks,  and  it  reasonably  appeared 
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olfense  is  complete  by  indulging  in  such  threats  as  drive  from  the  polls  voters 
who  are  approaching  for  the  purpose  of  voting.^  So  also  the  offense  is  complete 
by  the  forcible  expulsion  from  the  polls  of  voters  waiting  in  line  to  cast  their 
ballots,  although  they  afterward  return  and  vote.^  The  right  to  vote  is  a  con- 
tinuing one  which  exists  on  days  other  than  election  day,  and  this  offense  may  be 
committed  by  giving  out  in  advance  such  threats  as  keep  lawful  voters  away  from 
the  polls.'^ 

j.  Power  of  Congress  to  Enact  Penal  Legislation.  A  federal  statute  making 
it  an  offense  for  any  officer  of  an  election  at  which  any  delegate  or  representative 
to  congress  is  elected  to  omit  the  performance  of  any  duty  imposed  on  him  by 
either  state  or  federal  law  or  to  violate  any  of  the  provisions  of  such  laws  is  con- 
stitutional.^ So  also  a  federal  statute  providing  for  the  punishment  of  persons 
w4io  register  illegally  under  a  state  law  at  a  registration  of  voters  for  an  election 
for  representatives  in  congress  is  not  repugnant  to  the  constitution,^  and  a  federal 
statute  making  it  unlawful  to  hinder  a  citizen  from  voting,  although  unconstitu- 
tional in  so  far  as  it  attempts  to  regulate  state  or  municipal  elections,  is  valid  as  a 
regulation  of  congressional  elections.^^  By  act  of  congress  any  officer  having 
charge  of  the  registration  of  voters  under  the  state  laws  who  refuses  or  knowingly 
omits  to  give  full  effect  to  the  law  by  placing  the  name  of  any  citizen  on  the  list 
of  voters  who  applies  for  registration,  and  who  is  entitled  under  the  state  con- 
stitution and  laws  to  be  registered  as  a  voter  at  an  election  where  representatives 
in  congress  are  to  be  voted  for,  may  be  declared  guilty  of  a  misdemeanor  and 
liable  to  criminal  prosecution  as  well  as  to  a  civil  action  by  the  party  aggrieved.^^ 
So  too  registration  officers  who  knowingly  and  wilfully  register  as  voters  any 
persons  not  entitled  to  be  registered  are  subject  to  indictment.^^  But  the  only 
power  possessed  by  congress  to  legislate  with  reference  to  elections  held  solely  for 
state  or  municipal  purposes  is  derived  from  the  fifteenth  amendment  of  the  fed- 
eral constitution.^^    Since  the  amendment  is  in  terms  addressed  to  action  by  the 


tt>  him  that  his  brother  was  in  danger  of 
serious  bodily  injury,  and  he  procured  a  pis- 
tol from  his  place  of  business  and  went  to 
the  polling-place  and  succeeded  in  quelling 
the  disturbance  peaceably,  it  was  held  that  he 
was  not  guilty  under  the  statute,  Barkley  v. 
State,  28  Tex.  App.  99,  12  S.  W.  495. 

5.  U.  S.  V.  Canter,  25  Fed.  Cas.  No.  14,719, 
2  Bond  389. 

Challenging  without  threat. — U.  S.  v.  Guion, 
37  Fed.  263. 

6.  U.  S.  V.  Souders,  27  Fed.  Cas.  No.  16,358, 
2  Abb.  465. 

7.  U.  S.  V.  Crosby,  25  Fed.  Cas.  No.  14,893, 
1  Hughes  448. 

Threat  of  arrest. — Any  violence  or  restraint 
or  threat  thereof  to  prevent  persons  from  vot- 
ing is  a  crime  under  the  New  York  statute. 
The  giving  out  of  an  announcement  or  threat 
that  if  certain  registered  persons  present 
themselves  and  offer  to  vote  they  will  then 
and  there  be  arrested  comes  within  the  opera- 
tion of  the  statute.  People  i*.  Hochstim,  36 
Misc.  (N.  Y.)  562,  73  N.  Y.  Suppl.  626. 

8.  U.  S.  f.  Gale,  109  U.  S.  65,  3  S.  Ct.  1, 
27  L.  ed.  857;  Ex  p.  Clarke,  100  U.  S.  399, 
25  L.  ed.  715;  Ex  p.  Siebold,  100  U.  S.  371, 
25  L.  ed.  717. 

9.  U.  S.  V.  Quinn,  27  Fed.  Cas.  No.  16,110, 
8  Blatchf.  48. 

10.  U.  S.  V.  Belvin,  46  Fed.  381;  U.  S.  v. 
Munford,  16  Fed.  223. 

11.  In  re  Charge  to  Grand  Jurv,  30  Fed. 
Cas.  No.  18,252,  2  Hughes  518. 


12.  U.  S.  f.  Eagan,  30  Fed.  495. 

Where  the  state  statute  requires  voters  to 
appear  before  the  register  and  take  the  pre- 
scribed oath  before  registering,  it  is  an  in- 
dictable offense  under  the  act  of  congress  for 
a  recorder  of  votes  to  knowingly,  wilfully, 
and  fraudulently  enter  in  the  registration 
books  or  cause  to  be  entered  in  them  the  name 
of  a  person  as  a  qualified  voter  who  has  not 
appeared  before  him  and  applied  for  registra- 
tion and  has  not  taken  the  oath  required  by 
law.   U.  S.  V.  Molloy,  3  Fed.  19. 

13.  This  amendmenc  which  provides  that 
the  right  of  citizens  of  the  United  States  to 
vote  shall  not  be  denied  or  abridged  by  the 
United  States  or  by  any  state  on  account  of 
race,  color,  or  previous  condition  of  servitude, 
and  that  congress  shall  have  power  to  en- 
force this  article  by  appropriate  legislation; 
but  the  right  conferred  by  this  article  and 
which  congress  may  enforce  by  legislation  is 
not  the  right  of  suffrage,  but  the  right  of 
the  citizen  to  exemption  from  being  discrimi- 
nated against  in  the  exercise  of  the  elective 
franchise,  by  the  United  States  or  a  state  on 
account  of  race,  color,  or  previous  condition 
of  servitude,  and  a  statute  which  is  not  lim- 
ited to  the  enforcement  of  such  right,  but 
is  broad  enough  in  terms  to  make  punishable 
as  a  criminal  offense  an  act  of  a  private  per- 
son committed  at  a  state  or  a  municipal  elec- 
tion, if  committed  against  a  voter  of  African 
descent,  although  it  has  no  relation  to  race, 
color,  or  previous  condition  of  such  voter  is 
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United  States  or  by  a  state,  appropriate  legislation  for  its  enforcement  must  also 
be  addressed  to  state  action  and  not  to  the  action  of  individuals.^^  For  the 
amendment  relates  solely  to  action  by  the  United  States  or  by  any  state,  and  does 
not  contemplate  wrongful  individual  acts.^^ 

B.  Penalties  and  Actions  Therefor.^^  In  an  action  against  election  officers 
to  recover  a  penalty  for  rejecting  plaintiff's  vote,  plaintiff  must  allege  in  his 
declaration  or  complaint  all  the  facts  which  constitute  his  qualification  as  a  legal 
voter  at  the  time  and  place  where  his  vote  was  rejected. ^'^  An  action  will  not  lie 
against  the  judges  or  inspectors  of  an  election  for  refusing  the  vote  of  a  person 
legally  qualified  to  vote  without  alleging  and  proving  mahce  express  or  implied.^^ 
But  it  has  been  held  that  in  an  action  against  an  election  officer  to  recover  a  pen- 
alty for  a  violation  of  his  duty,  it  is  enough  to  allege  that  he  did  so  knowingly, 
wilfully,  wrongfully,  and  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  without  charging  that  he  did  so  corruptly  and  maliciously.^^  Each 
voter  who  has  been  wilfully  and  improperly  deprived  of  his  vote  has  a  separate 
and  distinct  remedy  at  law ;  and  the  joinder  of  others  like  circumstanced  or 
injured,  as  complainants  in  equity,  on  grounds  of  avoiding  a  multiplicity  of  suits, 
will  not  avail  to  afford  equitable  relief.^ 

C.  Prosecution  and  Punishment  —  l.  Indictment  or  Information  —  a. 
Offenses  Against  Federal  Election  Laws.  An  indictment  against  election  officers 
for  an  offense  against  the  election  laws  of  the  United  States  to  be  cognizable  by 
the  federal  courts  must  contain  an  affirmative  and  distinct  charge  of  an  act  which 
does  or  may  affect  the  election  of  a  representative  to  congress  and  must  charge 
that  they  wilfully  disregarded  their  duty  or  negligently  failed  to  perform  it.^^  In 
an  indictment  against  inspectors  of  election  for  allowing  the  ballot-box  to  pass 


unconstitutional  and  void.  Lackey  v.  U.  S., 
107  Fed.  114,  46  C.  C.  A.  189,  53  L.  R.  A. 
660  [reversing  99  Fed.  952]. 

14.  Karem  v.  U'.  S.,  121  Fed.  250,  57  C.  C.  A. 
486,  61  L.  R.  A.  437. 

15.  James  v.  Bowman,  190  U.  S.  127,  23 
S.  Ct.  678,  47  L.  ed.  979.  A  federal  statute 
which  makes  it  a  criminal  offense  if  two  or 
more  persons  conspire  to  injure,  oppress, 
threaten,  or  intimidate  any  citizen  in  the 
free  exercise  or,  enjoyment  of  any  right  or 
privilege  secured  to  him  by  the  constitution 
or  laws  of  the  United  States  is  not  appro- 
priate legislation  for  the  enforcement  of  the 
fifteenth  constitutional  amendment,  both  be- 
cause it  relates  to  the  acts  of  individuals  and 
not  of  a  state,  and  because  it  is  broader  in  its 
terms  than  the  legislation  authorized  by  the 
amendment;  and  it  will  not  sustain  an  in- 
dictment for  conspiring  to  prevent  a  citizen 
from  voting  at  a  purely  state  or  municipal 
election  on  account  of  his  race  or  color, 
whether  defendants  were  charged  as  individ- 
uals or  as  officers  of  the  state.  Karem  v. 
U.  S.,  121  Fed.  250,  57  C.  C.  A.  486,  61 
L.  R.  A.  437. 

16.  Penalties  generally  see  Penalties. 

17.  Blanchard  v.  Stearns,  5  Mete.  (Mass.) 
298;  McKay  v.  Campbell,  15  Fed.  Cas.  No. 
8,839,  2  Abb.  120,  1  Sawy.  374. 

18.  Officers  required  by  law  to  exercise 
their  judgment  are  not  answerable  for  mis- 
takes in  law  or  mere  errors  of  judgment  with- 
out any  fraud  or  malice. 

Indiana. — Carter  v.  Harrison,  5  Blackf.  138. 
Kentucky. — Caulfield  v.  Bullock,  18  B.  Mon. 
494. 

Maryland. —  Friend  v.  Hamill,  34  Md.  298. 
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New  Hampshire. —  Wheeler  v.  Patterson,  1 
N.  H.  88,  8  Am.  Dec.  41. 

New  York. —  Jenkins  v.  Waldron,  1 1  Johns. 
114,  6  Am.  Dec.  359. 

Pennsylvania. — Moran  v.  Rennard,  3  Brewst. 
601. 

United  States. —  Seeley  v.  Koox,  21  Fed. 
Cas.  No.  12,630,  2  Woods  368. 

19.  Kirkpatrick  v.  Stewart,  19  Ark.  695. 
In  Blanchard  v.  Stearns,  5  Mete.  (Mass.) 
298,  it  was  held  that  an  action  might  be 
maintained  against  selectmen  for  refusing  to 
receive  the  vote  of  a  qualified  voter  or  for 
omitting  to  put  his  name  on  the  list  of  voters 
without  proof  of  malice,  but  in  order  to  main- 
tain such  action  it  must  be  shown  that  plain- 
tiff furnished  defendants  with  sufficient  evi- 
dence of  his  having  the  legal  qualifications 
of  a  voter  and  requested  them  to  insert  his 
name  on  the  list  of  voters  before  defendants 
refused  to  receive  his  vote  or  omitted  to  in- 
sert his  name  on  the  list. 

20.  Hardesty  v.  Taft,  23  Md.  512,  87  Am. 
Dec.  584. 

21.  Indictments  and  informations  gener- 

allv  see  Indictments  and  Informations. 

22.  U.  S.  V.  Morrissey,  32  Fed.  147. 

23.  U.  S.  V.  Dwyer,  56  Fed.  464. 

Defective  charges. — A  charge  that  canvass- 
ers unlawfully,  fraudulently,  corruptly,  and 
feloniously  neglected  and  refused  to  receive, 
estimate,  and  count  all  the  ballots  voted 
and  returned  to  them,  describes  no  offense,  as 
their  duty  is  confined  to  the  returns  and  has 
no  connection  with  the  ballots.  A  charge  that 
canvassers  unlawfully,  fraudulently,  cor- 
ruptly, and  feloniously  suppressed  the  return 
of  certain  ballots,  w^ithout  charging  that  the 
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out  of  their  possession  and  presence,  the  allegation  of  intent  with  whicli  the  act 
was  done  is  wholly  immaterial.''^^  An  indictment  against  an  election  clerk  for 
making  a  false  certificate  as  to  the  result  of  a  congressional  election  is  bad  on 
demurrer,  where  under  the  law  the  clerk  does  not  certify  as  to  the  result,  but 
merely  authenticates -the  signatures  of  the  judges  of  election.^^  It  being  the  duty 
of  an  inspector  of  a  general  election  at  which  a  member  of  congress  is  voted  for 
not  to  part  with  the  certificate  deposited  with  him  for  safe-keeping  until  he 
delivers  or  returns  it  to  the  board  of  canvassers,  the  offense  is  complete  as  soon  as 
lie  parts  with  such  certificate  to  a  person  not  entitled  to  receive  it,  and  an  indict- 
ment need  not  set  out  the  precise  nature  of  the  alterations  in  such  certificate  by 
such  person,  or  aver  that  they  were  designed  to  affect  or  did  in  fact  affect  the 
result  of  the  election  for  a  representative  in  congress.^*' 

b.  Against  Election  Offleeps  —  (i)  For  Receiving  Illegal  Votes:  An 
indictment  which  charges  that  defendant  as  judge  or  inspector  of  elections  know- 
ingly and  wilfully  received  the  vote  of  a  person  named,  knowing  that  he  was  not 
a  resident  of  or  registered  in  the  voting  precinct,  sufficiently  alleges  a  violation 
of  duty  on  the  part  of  defendant  as  an  officer  of  election;^'  and  it  is  not  nec- 
essary to  state  how  the  other  officers  of  election  acted.^^  A  count  in  an  indict- 
ment charging  that  the  inspectors  of  an  election  did  knowingly  receive  and 
sanction  the  reception  of  an  illegal  vote  is  not  objectionable  for  duplicity.^^  In 
an  indictment  for  receiving  an  illegal  vote,  it  must  be  charged  that  defendant  was 
one  of  the  judges  or  other  officer  of  election  authorized  to  receive  votes.^^  Such 
indictment  must  state  the  name  of  the  voter  from  whom  the  illegal  ballot  was 
received.^^  In  an  indictment  for  receiving  an  illegal  vote  for  a  member  of  congress, 
it  must  be  alleged  specihcally  that  the  ballot  contained  the  name  of  a  candidate 
for  congress,  although  the  alleged  offense  was  committed  in  a  state  where  the 
names  of  all  candidates  voted  for,  including  candidates  for  congress,  are  required 
to  be  on  the  same  ballot.^^  An  indictment  charging  that  defendants  put  a  large 
number  of  fraudulent  ballots  into  the  box  need  not  set  out  the  names  of  the  per- 
sons fraudulently  stated  by  defendants  to  have  voted  such  ballots.^^ 

(ii)  For  Rejection  OF  Legal  Ballots.  Where  the  law  makes  the  rejec- 
tion of  the  vote  of  a  qualified  elector  a  crime  and  the  lawful  mode  of  voting  is 
by  ballot,  a  charge  that  a  qualified  voter  of  the  district  offered  his  ballots  for  the 
purpose  of  voting  and  that  the  ballots  were  unlawfully  and  knowingly  rejected 
sufficiently  alleges  a  violation  of  the  law      and  it  is  not  necessary  to  aver  that 


offense  was  committed  knowingly  and  with- 
out setting  out  the  facts  which  constituted 
such  suppression,  is  fatally  defective.  In 
such  an  indictment  the  omission  of  an  affirm- 
ative allegation  that  the  election  returns  were 
delivered  to  the  canvassers  is  a  fatal  defect. 
U.  S.  f.  Kelsey,  42  Fed.  882. 

24.  U.  S,  V.  Jackson,  25  Fed.  548. 

25.  U.  S.  V.  Green,  33  Fed.  619. 

26.  In  re  Coy,  31  Fed.  794. 

27.  U.  S.  f.  Doherty,  25  Fed.  28. 

In  an  indictment  under  the  Maine  statute 
against  one  of  the  wardens  of  the  city  of 
Portland  for  receiving  at  a  general  election 
the  vote  of  a  person  whose  name  was  not 
borne  on  the  list  of  voters,  it  was  held  to  be 
necessary  to  allege  that  the  act  so  done  and 
committed  was  "  unreasonable,  corrupt,  or 
wilfully  oppressive."  State  r.  Small,  10  Me. 
109. 

28.  Com.  t.  Gray,  2  Duv.  (Ky.)  373. 

29.  Byrne  v.  State,  12  Wis.  519. 

30.  State  v.  Krueger,  134  Mo.  262,  35 
S.  W.  604. 

31.  State  V.  Clark,  134  Mo.  275,  35  S.  V\^. 
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613;  State  v.  Krueger,  134  Mo.  262,  35 
S.  W.  604. 

32.  U.  S.  V.  Morrissey,  32  Fed.  147,  holding 
that  a  statute  making  the  use  of  such  bal- 
lots prima  facie  evidence  that  the  voter  voted 
for  a  member  of  congress  will  not  cure  the 
omission  of  such  a  charge  in  the  indictment. 

33.  Com.  V.  Miller,  2  Pars.  Eq.  Cas.  (Pa.) 
480,  Brightly  Lead.  Cas.  El.  711. 

However,  it  has  been  held  that  it  is  not 
sufficient  to  allege  in  a  general  way  that  an 
indefinite  number  of  ballots  cast  were  fraudu- 
lent without  describing  with  reasonable  ac- 
curacy any  one  of  them.  If  the  indictment 
were  with  respect  to  a  single  fraudulent  bal- 
lot it  would  be  insufficient,  unless  it  described 
that  ballot  by  its  number  and  the  name  of  the 
voter  by  whom  it  is  claimed  to  have  been 
cast,  and  the  number  of  the  ballots  cast 
cannot  change  the  rule.  There  is  no  differ- 
ence in  principle  in  the  two  cases;  if  it  is 
necessary  to  describe  the  ballot  in  one  case 
it  is  in  the  other.  State  v.  Krueger,  134  Mo. 
262,  35  S.  W.  604. 

34.  Com.  V.  Youlls,  5  Kulp  (Pa.)  231. 
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the  voter  did  not  take  tlie  oath  prescribed  by  statute.^^'  It  has  been  held  that  an 
indictment  against  an  inspector  of  an  election  for  refusing  to  administer  to  an 
elector  the  oath  provided  by  statute  should  contain  an  averment  that  the  appli- 
cant was  registered  ;  but  on  the  other  hand  it  has  been  held  to  be  sufficient  to 
allege  that  the  applicant  was  a  qualified  voter  without  alleging  tliat  he  was  regis- 
tered.^^ In  an  indictment  for  rejecting  a  vote  it  is  sufficient  to  allege  that  the  per- 
son whose  vote  was  rejected  was  a  qualified  voter.  It  is  not  necessary  to  allege 
that  he  was  a  citizen.^^ 

(rii)  E OR  Fraud.  Where  election  officers  are  charged  with  fraud  the  par- 
ticular facts  and  circumstances  constituting  the  fraud  must  be  stated.^^ 

(iv)  EoR  Alteration  of  Returns.  In  an  indictment  against  election 
officers  for  the  fraudulent  alteration  of  the  returns,  it  is  not  necessary  to  set  out  a 
copy  of  tlie  poll-book  or  the  tally-sheet  on  which  the  offense  was  committed  nor 
is  the  purport  thereof  required.^^ 

(v)  EoR  Making  Ealse  Returns.  An  indictment  charging  an  election 
officer  with  falsely  reporting  the  number  of  votes  received  by  certain  candidates, 
without  alleging  the  number  in  fact  received,  or  in  what  respect,  or  how  the 
report  was  false,  is  uncertain  and  insufficient.^^ 

(vi)  EoR  Alteration  of  Ballots.  An  indictment  charging  a  judge  of 
election  with  altering  ballots  legally  voted  need  not  give  the  names  of  the  electors 


35.  Byrne  v.  State,  12  Wis.  519. 

36.  Wattles  v.  People,  13  Mich.  446. 

37.  Thus  where  an  indictment  alleged  that 
the  prosecutor,  a  duly  qualified  elector,  on 
ofTering  to  vote  at  defendant's  polling  sta- 
tion was  challenged  as  having  voted  before; 
that  he  then  and  there  demanded  of  defendant 
to  administer  to  him  the  oath  prescribed 
by  statute;  and  that  defendant  well  know- 
ing the  law  relating  to  elections  and  his  du- 
ties as  inspector  knowingly,  wilfully,  fraudu- 
lently, and  feloniously  refused  to  administer 
the  oath,  it  was  held  that  the  indictment 
related  fully  facts  constituting  the  offense 
and  informed  defendant  of  the  charge  he  had 
to  meet  and  that  it  need  not  aver  that  the 
prosecutor  was  registered.  People  v.  Burns, 
75  Cal.  627,  17  Pac.  646. 

38.  Com.  i/.'Youlls,  5  Kulp  (Pa.)  231. 

39.  It  will  not  do  merely  to  charge  the  of- 
fense in  the  general  language  of  the  statute. 
Com.  V.  Miller,  2  Pars.  Eq.  Cas.  (Pa.)  480, 
Brightly  Lead.  Cas.  El.  711.  Although  an  in- 
dictment charging  that  defendant  as  election 
officer  destroyed  the  list  of  voters  kept  and 
substituted  therefor  a  false  one  need  not  set 
out  the  difference  between  the  true  and  false 
lists. 

A  charge  that  defendant  acted  unlawfully 

as  an  election  officer  is  insufficient,  as  cor- 
rupt conduct  is  not  thus  charged.  Boyd  v. 
Com.,  77  Va.  52.  But  under  another  statute 
it  has  been  held  that  it  is  not  necessary  to 
charge  that  the  officer  acted  either  wilfully, 
corruptly,  or  fraudulently  in  doing  the  act 
charged,  inasmuch  as  the  statute  imposed 
upon  him  merely  a  clerical  or  ministerial 
function  and  not  the  performance  of  a  judi- 
cial duty.  Mincher  v.  State,  66  Md.  227,  7 
Atl.  451. 

Names  written  on  list  of  voters. —  An  alle- 
gation that  the  defendants  "  did  fraudulently 
procure  and  cause  to  be  written  on  the  list 
of  voters  kept  at  such  election  a  large  num- 
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ber  (to  wit)  one  hundred  and  fifty  names  of 
persons  as  having  lawfully  voted  at  such  elec- 
tion, whereas  in  truth  and  in  fact,  no  such 
persons  voted  at  the  same  "  is  not  sufficient, 
if  it  does  not  also  set  out  the  names  so  fraudu- 
lently written  on  the  list.  Com.  v.  Miller, 
2  Pars.  Eq.  Cas.  (Pa.)  480. 

40.  It  is  sufficient  to  describe  it  by  the 
designation  of  the  poll-book  or  tally-sheet, 
and  to  aver  that  defendant  wrongfully  and 
fraudulently  changed,  altered,  erased,  or  tam- 
pered with  a  name,  word,  or  figure  contained 
in  such  poll-book  or  tally-sheet  as  the  facts 
may  require,  setting  forth  the  nature  and 
character  of  the  alteration  made,  and  that  it 
was  made  with  intent  to  defeat,  hinder,  or 
prevent  a  fair  expression  of  the  will  of  the 
people  at  an  election.  State  v.  Granville,  45 
Ohio  St.  264,  12  N.  E.  803. 

41.  Com.  V.  Eekert,  20  S.  W.  252,  14  Ky. 
L.  Kep.  250. 

Charge  as  to  returns. —  An  indictment 
charging  a  false  return  of  the  number  of  bal- 
lots cast  at  an  election  is  an  insufficient  de- 
scription of  the  offense  designated  by  the  stat- 
ute as  a  "  false  return  of  an  election."  State 
V.  Conway,  2  Marv.  (Del.)  453,  43  Atl.  253. 

Failure  to  return  all  the  ballots. —  Under  a 
statute  imposing  a  penalty  for  returning  part 
only  of  the  ballots  cast  at  elections  a  warden 
and  clerk  were  indicted  for  returning  part 
only  of  the  ballots  cast  for  mayor  at  an  elec- 
tion for  a  representative  in  the  general  as- 
sembly and  for  mayor  and  other  municipal 
officers.  The  election  was  not  held  at  the  le- 
gally set  time  for  electing  a  representative, 
but  the  indictment  did.  not  state  whether  the 
election  was  special  or  called,  what  munici- 
pal officers  were  to  be  elected,  or  that  the  bal- 
lots not  returned  were  legally  cast,  and  de- 
fendants were  jointly  and  severally  indicted. 
It  was  held  that  a  motion  to  quash  the  indict- 
ment on  such  grounds  was  properly  overruled. 
State  v.  Collins,  16  E.  I.  42,  12  Atl.  121. 
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whose  ballots  are  alleged  to  Lave  been  altered,^^  but  such  indictment  must  allege 
specilically  what  changes  were  made.^^ 

(vii)  For  Dehtruction  of  Ballots.  An  indictment  for  the  statutory 
offense  of  destroying  ballots  need  not  set  out  the  particular  manner  of  destruction.*'' 

(vm)  For  Neglect  or  Violation  of  Duty.  In  an  indictment  against  an 
election  officer  for  a  refusal  to  perform  any  duty  imposed  on  him  by  law  it  is 
sufficient  to  allege  the  duty,  its  undertaking,  and  the  intentional  refusal  to  per- 
form it.'*''  It  is  sufficient  to  allege  in  such  indictment  tiiat  defendant  was 
appointed  and  duly  qualilied  and  that  he  acted  as  inspector  without  specifically 
alleging  that  he  took  the  oath  of  office  and  received  a  certificate.*^ 

(ix)  Statement  of  Office  Held.  An  indictment  against  the  officers  of  an 
election  charging  them  with  a  violation  of  the  law  as  such  officers  should  state 
the  office  which  each  held  at  the  election.*' 

(x)  Against  Officers  at  Primary  Election.  An  indictment  charging 
a  judge  of  primaries  with  violating  the  election  law  should  aver  that  the  accused 
was  appointed  by  the  governing  authority  of  the  party  liolding  the  election.  It 
is  not  sufficient  to  allege  merely  that  he  was  duly  appointed  and  in  such  case 
it  should  be  stated  that  public  notice  of  the  election  had  been  given  in  the  man- 
ner required  by  statute.  It  is  not  sufficient  to  allege  merely  that  the  election  was 
duly  and  regularly  called  and  ordered.*^ 

e.  For  lilegal  Voting  —  (i)  Charge  of  Fraud.  An  indictment  or  informa- 
tion charging  that  defendant  fraudulentl}^  voted  at  an  election  when  he  was  not 
entitled  to  vote,  although  in  the  language  of  the  statute,  is  not  sufficient  to  state 
an  offense,  but  must  set  forth  the  facts  relied  on  to  show  fraudulent  voting.^'^ 
An  indictment  for  illegal  voting  need  not  charge  also  that  defendant  voted 
fraudulently.^^ 

(ii)  Charge  of  Disqualification.  An  indictment  against  a  person  for 
voting  when  he  was  not  a  qualified  elector  must  specify  the  qualification  which 
he  lacked.^^  So  also  an  indictment  for  unlawfully  counseling  and  advising  a  per- 
son to  vote  must  specify  the  disqualification  of  the  voter.^^  It  has  been  held, 
however,  that,  although  an  indictment  which  fails  to  specify  in  what  particular 
the  accused  was  disqualified  at  the  time  of  the  voting  is  bad  on  demurrer,  it  will 
be  sufficient  to  support  a  conviction  after  a  trial  upon  the  merits  without 
objection.^* 


42.  Binger  v.  People,  21  111.  App.  367. 

43.  Hunter  v.  People,  52  111.  App.  367. 

44.  State  v.  Mundy,  2  Marv.  (Del.)  429,  43 
Atl.  260. 

45.  U.  S.  V.  Vigil,  7  N.  M.  296,*34  Pac.  530. 

46.  Hall  V.  People,  90  N.  Y.  498. 

47.  State  v.  Krueger,  134  Mo.  262,  35 
S.  W.  604;  Com.  v.  Miller,  2  Pars.  Eq.  Cas. 
(Pa.)  480,  Brightly  Lead.  Cas.  El.  711. 

48.  Com.  V.  Maddox,  32  S.  W.  129,  17  Ky. 
L.  Rep.  557. 

49.  Com.  V.  Maddox,  32  S.  W.  129,  17  Ky. 
L.  Rep.  557. 

50.  People  v.  McKenna,  81  Cal.  158,  22 
Pac.  488. 

51.  State  V.  Moore,  27  N.  J.  L.  105. 

52.  A  mere  general  charge  of  illegal  vot- 
ing without  specifying  in  what  the  illegal 
voting  consisted  is  not  sufficient  to  support 
a  conviction. 

California. —  People  v.  Neil,  91  Cal.  465, 
27  Pac.  760. 

Indiana. —  Quinn  v.  State,  35  Ind.  485,  9 
Am.  Kep.  754. 

Missouri. —  State  v.  Miller,  3  Mo.  App. 
584. 


Neiv  Jersey. —  State  v.  Moore,  27  N.  J.  L. 
105. 

New  York. —  People  v.  Standish,  6  Park. 
Cr.  111. 

Tennessee. —  Pearce  v.  State,  1  Sneed  63, 
60  Am.  Dec.  135. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  358. 

Women. —  Where  women  are  not  qualified 
electors,  a  charge  that  defendant  was  a  fe- 
male is  a  sufficient  description  of  her  dis- 
qualification. People  V.  Barber,  48  Hun 
(N.  Y.)  198. 

Failure  to  pay  taxes. — An  indictment  which 
charges  defendant  with  illegally  voting  at  a 
municipal  election  legally  and  regularly  held 
at  a  certain  time  and  place  on  account  of  de- 
fendant's being  then  and  there  a  defaulter  in 
a  certain  sum  for  taxes  due  by  him  to  the 
state  and  county  for  a  given  year  sufficiently 
conforms  to  the  requirements  of  the  law  in 
stating  the  ofi'ense.  Banyon  v.  State,  108  Ga. 
49,  33  S.  E.  845. 

53.  State  v.  Tweed,  27  N.  J.  L.  111. 

54.  In  State  v.  Bruce,  5  Oreg.  68,  20  Am. 
Rep.  734,  the  indictment  failed  to  point  out 
in  what  particular  defendant  was  disqualified, 
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(ill)  Descrittton  of  Election.  An  indictment  foi-  uiilavvful  voting  sliould 
describe  the  purpose  for  wliicli  the  election  was  held.  Merely  calHiig  it  a  general 
election  is  not  enough/'-'  In  an  indictment  for  illegal  voting  at  a  town  meeting  it 
is  sufficient  to  allege  that  such  meeting  was  duly  held  without  stating  how  or  by 
what  authority  it  was  called  and  generally  it  is  not  necessary  to  plead  the  law 
under  which  a  regular  election  is  held,^'  or  to  allege  the  names  of  the  candi- 


and  the  court  conceded  that  it  would  have 
been  bad  on  demurrer ;  but  considered  that  de- 
fendant having  slept  upor^  his  right  by  fail- 
ing to  demand  by  demurrer  a  fuller  specifica- 
tion of  the  facts  and  circumstances  necessary 
to  the  complete  identification  of  the  transac- 
tion charged  against  him  as  a  crime,  he  could 
not  be  heard  to  object  to  the  indictment  after 
a  trial  upon  the  merits,  when  it  substantially 
charged  a  crime  in  the  language  of  the  stat- 
ute, as  by  his  silence  and  acquiescence  he  vir- 
tually admitted  that  he  understood  the  nature 
and  cause  of  the  accusation  against  him. 

55.  Carter  v.  State,  55  Ala.  181. 

Defective  description  of  election.—  An  in- 
dictment which  charges  that  defendant  hav- 
ing been  convicted  of  larceny  unlawfully 
voted  at  a  special  election  held  in  and  for 
precinct  number  twelve  (12),  at  Greenville 
in  said  county,  on  the  13th  day  of  December, 
1886,"  is  demurrable  for  uncertainty,  because 
it  does  not  describe  or  sufficiently  identify 
the  character  of  the  election.  Gandy  v.  State, 
82  Ala.  61,  2  So.  465.  Under  a  charter  re- 
quiring an  election  to  be  held  on  the  first 
Monday  of  the  month,  an  indictment  charg- 
ing the  accused  with  illegal  voting  on  the 
fourteenth  of  the  month,  not  being  the  first 
Monday,  is  demurrable;  the  indictment  show- 
ing that  the  election  was  not  held  pursuant 
to  law.  Com.  v.  Banner,  4  Ky.  L.  Rep.  369. 
An  indictment  charging  that  defendant  on  a 
certain  day  at  a  certain  township  in  a  certain 
county  did  unlawfully,  wilfully,  and  know- 
ingly vote  more  than  once,  to  wit,  twice,  at 
a  certain  corporation  election  then  and  there 
being  holden  and  authorized  to  be  holden  by 
the  laws  of  the  state  is  fatally  defective  in 
failing  to  allege  the  election  at  which  the 
defendant  voted.  Lane  v.  State,  39  Ohio  St. 
312. 

Sufficient  description  of  election.— Under 
the  Massachusetts  statute  the  meeting  is 
sufficiently  described  in  an  indictment  for  il- 
legal voting  averring  the  holding  on  a  speci- 
;fied  date  for  the  annual  election  of  municipal 
officers  of,  "  a  meeting  of  the  qualified  voters 
of  the  various  wards  "  of  the  city,  and  that 
defendant  committed  the  offense  charged  on 
that  date  "  at  Ward  One  .  .  .  ,  at  the  elec- 
tion aforesaid."  Com.  v.  Desmond,  122  Mass. 
12.  An  indictment  for  illegal  voting  aver- 
ring that  the  election  was  "  held  and  au- 
thorized by  law  within  and  for  the  corpora- 
tion of  the  city  of  Weatherford  "  sufficiently 
states  the  place  of  voting;  and  an  averment 
that  the  "  vote  was  for  city  attorney  and 
other  officers  then  and  there  to  be  chosen  at 
said  election "  sufficiently  charges  the  pur- 
pose for  which  it  was  held.  Gallagher  r. 
State,  10  Tex.  App.  469.  An  indictment 
which  alleges  that  a  town  meeting  was  duly 
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held  for  the  election  of  certain  officers  and 
that  the  inhabitants  were  also  "  called  on  to 
give  in  their  votes  for  Member  of  Congress  " 
sufficiently  alleges  that  the  purpose  of  the 
meeting  was  to  vote  for  a  member  of  con- 
gress.   State  V.  Marshall,  45  N.  H.  281. 

Place  where  held. —  Where  the  indictment 
alleged  that  the  offense  was  committed  "  at 
Boston,  in  said  district  of  Massachusetts,  at 
an  election  for  a  representative  in  the  con- 
gress of  said  United  States  for  the  Fourth 
congressional  district  of  the  eommonwealtn 
of  Massachusetts,  instituted  and  held  in  said 
Boston,  on  said  fourth  day  of  November,  in 
accordance  with  the  laws  of  said  common- 
wealth, and  with  the  laws  of  the  said  United 
States,"  it  was  held  that  this  was  a  sufficient 
averment  that  the  election  was  held  in  the 
fourth  congressional  district  which  is  a  part 
of  Boston.  U.  S.  V.  Doherty,  25  Fed.  28.  An 
indictment  for  illegal  voting  is  not  defective 
for  failing  to  allege  that  the  place  at  which 
defendant  voted  was  the  place  selected  by 
the  commissioners'  court,  the  further  allega- 
tion that  the  election  was  authorized  by  law 
at  such  place  would  authorize  proof  of  facts 
which  would  render  an  election  at  this  place 
a  legal  election.  May  r.  State,  43  Tex.  Cr. 
54,  63  S.  W.  132.  It  is  no  cause  for  arrest- 
ing judgment  on  an  indictment  for  giving 
false  answers  to  selectmen  and  for  voting 
wilfully  without  being  qualified  for  governor, 
lieutenant-governor,  and  senators  for  the  dis- 
trict of  M.  that  it  is  not  alleged  that  the 
district  of  M  is  within  the  commonwealth. 
Com.  f.  Shaw,  7  Mete.  (Mass.)  52. 

56.  State  f.  Boyington,  56  Me.  512;  State 
V,  Bailey,  21  Me.  62:  State  v.  Marshall,  45 
N.  H. -281.  An  information  that  an  attempt 
to  vote  illogally  at  an  electors'  meeting  in 
a  certain  town  by  assuming  the  name  of  an- 
other person  on  the  registry  list  described 
the  offense  in  the  words  of  the  statute,  but 
did  not  allege  the  name  of  the  person  assumed 
by  defendant  or  that  such  name  was  un- 
known; that  the  electors'  meeting  was  le- 
gally warned  or  held;  that  the  offense  was 
committed  in  either  of  the  voting  districts 
of  the  town;  that  the  registry  list  was  a  list 
of  eit'her  of  the  voting  districts  or  was  le- 
gally prepared;  or  that  the  offense  was  com- 
mitted between  the  hours  of  six  o'clock  in 
the  morning  and  five  o'clock  in  the  after- 
noon. It  was  held  that  neither  of  the  omitted 
averments  was  necessary  to  the  defense  and 
that  the  information  was  sufficient.  State  r. 
Lockbaum,  38  Conn.  400. 

57.  For  example  in  an  indictment  for  ille- 
gal voting  under  the  New  Jersey  statute  it 
was  charged  that  the  vote  was  given  at  an 
election  held  in  pursuance  of  the  statute  in 
that  case  made  and  provided  for  electors  for 
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dates.^^  The  indictment  should  sliow  affirmatively  that  the  election  at  which  fraud 
was  perpetrated  was  a  lawful  one  held  for  purposes  known  to  the  law  ;  but  an 
allegation  that  defendant  voted  at  a  certain  election  authorized  by  law  implies  the 
averment  that  it  was  held  by  the  proper  officers.*^  If  the  election  is  described  as 
continuing  for  more  than  one  day  the  indictment  must  designate  the  day  on  which 
tlie  accused  voted. 

(iv)  Nameh  of  Candidates  Voted  For.  In  an  indictment  for  illegal  vot- 
ing in  a  state  or  municipal  election,  it  is  not  necessary  to  charge  that  the  accused 
voted  for  any  particular  candidates  or  measures.^^ 

(v)  Defendant's' Knowledge  OF  Want  of  Right.  An  indictment  charg- 
ing that  defendant  did  unlawfully  and  fraudulently  vote,  not  being  by  law  a 
qualilied  elector,  is  sufficient  as  an  indictment  for  illegal  voting  without  charging 
that  the  offense  was  committed  knowingly ;  unless  the  true  reading  of  the  stat- 
ute makes  defendant's  knowledge  of  his  want  of  right  to  vote  an  essential  ele- 
ment of  the  crime.*^^ 

(vi)  Aiding  in  Illegal  Voting.  In  an  indictment  for  aiding  or  assisting 
in  the  commission  of  the  crime  of  illegal  voting  at  an  election  for  a  representa- 
tive in  congress  it  is  not  necessary  to  state  the  particular  act  constituting  the  aid 
or  assistance,  as  these  are  mere  matters  of  evidence  to  make  out  the  offense  at  the 
trial.^^ 

(vii)  At  Pruiary  Elections.  An  indictment  for  unlawfully  voting  at  a 
primary  election  in  a  precinct  where  defendant  is  not  qualified  to  vote  at  the 
next  election  must  allege  that  he  would  not  be  a  qualified  elector  in  such  precinct 
at  the  next  election.*'^' 

(viii)  Repeating  or  Double  Voting  —  (a)  In  General.  An  indictment 
charging  that  defendant  voted  twice  at  the  same  election  need  not  allege  that  the 
accused  was  a  qualified  voter.^'  It  is  sufficient  to  charge  that  defendant  voted 
twice,  once  in  each  of  two  wards,  for,  although  the  election  was  held  in  each  of 
the  several  wards  at  the  same  time,  it  constituted  but  one  election. Where  this 
offense  is  a  felony,  it  is  no  objection  to  the  indictment  that  it  also  charges  defend- 


president,  etc.,  naming  the  officers  voted  for. 
The  act  to  regulate  elections  was  the  only 
one  under  which  the  election  of  these  officers 
could  be  held,  and  it  was  held  that  the  in- 
dictment substantially  charged  that  the  elec- 
tion was  held  under  that  act.  State  f.  Moore, 
27  N.  J.  L.  105.  An  indictment  for  voting 
more  than  once  at  a  municipal  election  al- 
leged that  the  city  of  Stillwater  was  a  mu- 
nicipal corporation,  etc.,  organized  under  an 
act  entitled  ''An  act  to  reduce  the  law  incor- 
porating the  city  of  Stillwater  in  the  county 
of  Washington  and  State  of  Minnesota,  and 
the  several  acts  amendatory  thereof,  into  one 
act,  and  to  amend  the  same,"  approved  March 
3,  1870,  and  the  act  amendatory  thereof,  and 
that  the  offense  was  committed  by  defendant 
voting  in  the  first  ward  and  afterward  in 
the  second  ward  of  said  city.  The  act  of 
March  3,  1870,  provided  that  the  annual  elec- 
tion should  be  held  in  such  place  in  said  city 
as  the  common  council  should  designate.  It 
was  held  that  there  was  sufficient  averment 
of  a  lawful  election  in  each  ward  at  which  de- 
fendant voted.    State  f.  Welch,  21  Minn.  22. 

58.  State  r.  Minnick,  15  Iowa  123;  Galla- 
gher V.  State,  10  Tex.  App.  469. 

59.  Com.  t.  Huber,  13  Lane.  Bar  (Pa.) 
139. 

60.  State  v.  Douglass,  7  Iowa  413.  An 
averment  that  certain  persons  were  judges  of 


the  election  is  a  sufficient  averment  that  such 
persons  were  duly  made  and  appointed 
judges.  State  v.  Randies,  7  Humphr.  (Tenn.)  9. 

61.  State  v.  Day,  74  Me.  220. 

62.  Wilson  f.  State,  52  Ala.  299;  May  v. 
State,  43  Tex.  Cr.  54,  63  S.  W^  132. 

But  in  an  indictment  under  the  federal 
statute  for  voting  illegally  for  a  member  of 
congress  it  must  be  charged  specifically  that 
defendant  did  vote  for  a  representative  to 
congress,  for  if  he  voted  at  the  general  elec- 
tion and  voted  for  state  and  county  officers 
only,  as  he  might  have  done,  he  committed 
no  offense  against  the  laws  of  the  United 
States.  His  offense  was  against  the  state  and 
punishable  alone  by  the  state,  although  the 
general  election  at  which  he  voted  was  one 
at  which  a  representative  to  congress  was 
chosen.  Blitz  f.  U.  S.,  153  U.  S.  308,  14 
S.  Ct.  924,  38  L.  ed.  725;  U.  S.  v.  Seaman, 
23  Fed.  882,  23  Blatchf.  216. 

63.  Com.  V.  Warner,  17  Pa.  Co.  Ct.  556; 
State  V.  Haynorth,  3  Sneed  (Tenn.)  64. 

64.  U.  S.  V.  Watkinds,  6  Fed.  152,  7  Sawy. 
85. 

65.  U.  S.  V.  Doherty,  25  Fed.  28. 

66.  Calcoat  f.  State,  37  Tex.  Cr.  245,  39 
S.  W.  364. 

67.  State  f.  Bailey,  21  Mo.  484. 

68.  State  v.  Davis,  22  Minn.  423 ;  State  v. 
Welch,  21  Minn.  22. 
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ant  with  a  misdemeanor  in  voting  in  an  election  district  in  wliich  lie  did  not 
reside.^^  Where  the  statute  denounces  the  double  offense  of  voting  more  tiian 
once  and  of  putting  in  more  than  one  ballot,  care  should  be  taken  to  describe  the 
particular  offense  of  which  defendant  is  accused."^^ 

(b)  Place  Where  Offense  Was  Committed.  The  offense  committed  by  one 
who,  having  voted  in  one  town,  ward,  or  district  at  the  same  election  shall  vote  in 
another  town,  ward,  or  district  as  defined  by  the  statute  is  a  local  offense,  and  the 
places  at  which  the  two  votings  took  place,  necessarily  enter  into  the  description 
of  the  offense^^ 

d.  For  Violation  of  Registration  Laws  —  (i)  In  General.  An  indictment  or 
information  for  entering  names  on  the  registration  book  at  a  time  and  place  not 
authorized  by  law  need  not  allege  any  criminal  intent.'^^  An  indictment  or 
information  which  charges  substantially  in  the  language  of  tlie  statute  that 
defendant  as  registration  officer  unlawfully  and  feloniously  registered  the  name 
of  a  person  as  a  voter  who  did  not  appear  in  person  and  was  not  present,  and  did 
not  give  his  name,  occupation,  and  place  of  residence  as  the  statute  directs,  suffi- 
ciently charges  the  culpable  intent  with  whicli  the  act  was  done.'^^  An  indict- 
ment against  a  recorder  of  voters  charging  that  said  otffcer  at  a  registration  for  a 
congressional  election  knowingly  and  wilfully  registered  a  person  named  as  a  duly 
qualified  voter,  then  and  there  residing  at  a  residence  described,  he,  said  defend- 
ant, well  knowing  tliat  tlie  person  so  registered  did  not  reside  at  the  place 
described  and  was  not  entitled  to  register  therefrom,  is  not  demurrable."^^  An 
indictment  charging  that  defendant  entered  and  registered  a  stated  number  of 
names  as  names  of  persons  who  had  then  and  there  applied  to  him  to  be  regis- 
tered, when  in  truth  and  in  fact  no  persons  represented  by  such  names  had 
applied  to  him  or  taken  the  oath,  is  neither  uncertain  nor  repugnant.'^  An 
indictment  for  unlawfully  procuring  or  advising  one  to  register  must  set  forth 
the  acts  done  by  the  accused  with  intent  to  effect  a  fraudulent  registration  but 
it  need  not  set  forth  the  particular  words  of  the  advice  or  method  of  procurement 
employedJ^  Where  the  registration  laws  differ  in  different  parts  of  the  state,  an 
indictment  under  the  federal  statute  for  fraudulent  registration  or  for  procuring 
such  registration  must  specify  the  election  district  in  which  the  registration  was 
effected.''^  Where  it  is  charged  that  defendant  to  secure  registration  for  a  person 
named  wrote  his  name  in  the  registration  book,  it  will  be  inferred  that  the  person 
whose  name  was  so  inserted  was  a  real  and  not  a  fictitious  person.*^^   The  advising 


69.  State  v.  Davis,  22  Minn.  423;  State  v. 
Welch,  21  Minn.  22. 

70.  An  indictment  which  alleges  that  de- 
fendant "  did  then  and  there  unlawfully,  wil- 
fully, purposely  and  feloniously  vote  more 
than  once  upon  said  day  at  said  election  for 
the  officers  aforesaid,  by  then  and  there  un- 
lawfully, wilfully,  purposely  and  feloniously 
handing  to  .  .  .  the  inspector  of  said  elec- 
tion at  the  precinct  aforesaid,  two  separate 
and  distinct  ballots  at  the  same  time  and 
place,  then  and  thereby  intending  to  and  in- 
dicating his  vote  for  the  officers  aforesaid, 
which  said  ballots  and  votes  were  then  and 
there  accepted  and  placed  in  the  ballot-box 
by  said  inspector  *'  sufficiently  charges  the 
crime  of  voting  twice.  State  v.  Patterson, 
116  Ind.  45,  10  N.  E.  289,  18  N.  E.  270. 
Thus  an  indictment  which  alleges  that  de- 
fendant once  voted  and  afterward  on  the  same 
day,  at  the  same  polling-place,  received  an- 
other ballot  and  handed  it  to  the  judges  with 
intent  that  it  should  be  placed  in  the  ballot- 
box  and  fraudulently  and  feloniously  caused 
said  ballot  to  be  numbered  and  put  into  the 
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box  as  a  legal  ballot,  charges  no  offense  under 
the  Revised  Statutes  of  Missouri  prohibiting 
a  person  from  "  voting  more  than  once  either 
at  the  same  or  a  different  place "  or  from 
"  knowingly  casting  more  than  one  ballot," 
since  it  does  not  use  the  language  of  the 
statute  or  its  equivalent  in  charging  the  first 
offense  that  defendant  voted  more  than  once, 
or  the  second  offense  that  he  knowingly  cast 
more  than  one  ballot.  State  v.  Miller,  132 
Mo.  297,  33  S.  W.  1149. 

71.  State  V.  Fitzpatrick,  4  R.  I.  269. 

72.  State  v.  Bush,  45  Kan.  138,  25  Pac. 
614. 

73.  State  v.  Bush,  47  Kan.  201,  27  Pac. 
834,  13  L.  R.  A.  607. 

74.  U.  S.  V.  Eagan,  30  Fed.  495. 

75.  U.  S.  V.  Eagan,  30  Fed.  498. 

76.  U.  S.  V.  Brown,  58  Fed.  558;  U.  S. 
V.  M<3Cabe,  58  Fed.  557. 

77.  U.  S.  V.  Brown,  58  Fed.  558. 

78.  U.  S.  V.  Brown,  58  Fed.  558;  U.  S.  v. 
McCabe,  58  Fed.  557. 

79.  U.  S.  V.  O'Connor,  31  Fed.  449,  an  in- 
dictment under  U.  S.  Rev.  St.  (1878),  §  5512. 
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an  officer  of  registration  to  do  an  unauthorized  act  is  a  substantive  and  not  an 
accessorial  offense,  and  the  indictment  should  allege  what  specific  offense  the 
officer  of  registration  had  committed  and  that  defendant  advised  and  procured 
him  to  do  it.^*^  Under  a  statute  which  requires  the  registration  officer  to  make 
and  publish  lists  of  the  names  of  persons  stricken  from  the  registry  of  qualilied 
voters,  an  indictment  charging  that  the  officer  published  in  such  list  the  names  of 
quaUlied  voters  not  stricken  from  the  registry  need  not  allege  the  names  so  wrong- 
fully placed  on  the  list.^^ 

(ii)  Against  Persons  Who  Registered  Illegally.  An  indictment  for 
illegal  registration  must  state  the  facts  showing  that  the  accused  was  not  entitled 
to  registration.^^  Where  it  is  charged  that  the  registration  of  the  accused  was 
fraudulent,  the  indictment  must  point  out  in  what  the  fraud  consisted.^^  Where 
the  charge  against  the  accused  is  that  he  falsely  stated  his  place  of  residence,  it 
must  be  averred  that  the  statement  was  made  to  the  inspectors  of  election  at  the 
time  of  registration.^*  An  indictment  cliarging  defendant  with  registering  unlaw- 
fully and  knowingly  in  two  election  districts,  naming  them,  is  sufficiently  specific 
to  advise  him  of  the  charge  he  is  to  meet.^^  In  an  indictment  for  a  refusal  to 
answer  lawful  inquiries  of  the  supervisor  of  elections  in  the  verification  of  a 
registration  list,  an  omission  to  aver  that  such  inquiries  were  made  of  defendant  at 
the  place  assigned  by  him  in  such  list  as  his  place  of  residence  is  matter  -  of  sub- 
stance and  cannot  be  aided  by  amendment.^'^ 

e.  For  Bribery.  A  charge  that  the  person  bribed  was  a  legal  voter  and 
entitled  to  vote  at  a  legal  election,  that  defendant  gave  him  a  specified  amount  of 
money,  and  that  he  being  influenced  thereby  voted  for  a  candidate  for  an  office 
named,  sufficiently  describes  the  offense  of  bribery  under  the  statute.^^    An  indict- 


80.  U.  S.  i\  Carroll,  32  Fed.  775. 

81.  There  is  but  one  offense  for  which  but 
one  indictment  will  lie,  no  matter  how  many 
names  were  wrongfully  published,  and  alleg- 
ing the  names  would  not  aid  the  accused  in 
making  his  defense,  as  the  evidence  required 
would  be  simply  a  comparison  of  the  list 
published  with  the  list  of  registered  voters. 
Mincher  i\  State,  66  Md.  227,  7  Atl.  451. 

82.  U.  S.  V.  Hirschfield,  26  Fed.  Cas.  No. 
15,372,  13  Blatchf.  330. 

Mere  conclusion  of  law. —  An  indictment 
which  charges  defendant  with  unlawfully  and 
fraudulently  registering  in  a  certain  election 
district,  he  then  and  there  not  having  the 
lawful  right  to  register  therein,  is  fatally 
defective  in  that  it  states  merely  a  conclusion 
of  law.  State  v.  Vincent,  1  Marv.  (Del.) 
560,  41  Atl.  199. 

83.  U.  S.  v.  Hirschfield,  26  Fed.  Cas.  No. 
15,372,  13  Blatchf.  330,  so  that  defendant 
may  have  proper  notice  of  the  charge  he  is 
called  upon  to  meet. 

Illustrations  of  bad  indictments. —  An  in- 
dictment alleging  that  defendant  "  at  a  cer- 
tain general  registration  of  all  the  qualified 
voters  unlawfully  and  fraudulently  regis- 
tered "  in  a  certain  district,  not  having  a 
lawful  right  to  register  therein,"  is  insuf- 
ficient in  that  it  fails  to  state  the  fact  con- 
stituting the  fraud.  State  v.  Vincent,  1 
Marv.  (Del.)  560,  41  Atl.  199.  An  indict- 
ment under  the  Ohio  statute  for  falsely  and 
fraudulently  obtaining  registration,  which 
alleges  as  the  only  representation  made  by 
the  accused  "  that  he  represented  to  the 
registrars  that  he  was  then  a  qualified  elector 


of  Precinct  'A'  of  the  third  ward  in  said  city 
of  Findlay,  Ohio,  and  thereby  falsely,  fraud- 
ulently^ and  unlawfully,  did  obtain  registra- 
tion in  said  precinct "  is  bad  on  demurrer. 
Ebbenpowell  v.  State,  14  Ohio  Cir.  Ct.  129, 
7  Ohio  Cir.  Dec.  572. 

84.  U.  S.  r.  Jacques,  55  Fed.  53. 

85.  State  v.  Lally,  2  Marv.  (Del.)  424,  43 
Atl.  258. 

An  indictment  averring  in  the  language  of 
the  statute  that  defendant  unlawfully  regis- 
tered in  two  election  districts  is  sufficient, 
although  he  had  a  right  to  register  in  one  of 
the  districts.  State  r.  Caldwell,  2  Marv. 
(Del.)  555,  41  Atl.  198. 

If  defendant  had  a  right  to  register  in  two 
districts  that  is  a  matter  of  defense  and  the 
indictment  need  not  negative  it.  State  v. 
Lally,  2  Marv.  /Del.)  424,  43  Atl.  258. 

86.  U.  S.  f.  Davis,  6  Fed.  682. 

87.  Com.  V.  Selby,  87  Ky.  594,  9  S.  W.  819, 
10  Ky.  L.  Rep.  621. 

Allegation  as  to  candidacy  of  person  voted 
for. —  In  an  indictment  charging  one  with 
bribing  another  to  vote  at  an  election  an 
allegation  that  the  person  bribed  did  vote 
for  such  bribe  for  the  persons  named  is  a 
sufficient  allegation  of  the  holding  of  the 
election  at  the  time  and  place  laid  in  the  in- 
dictment, and  an  allegation  that  the  parties 
voted  for  were  candidates  is  unnecessary. 
Com.  V.  Stephenson,  3  Mete.  (Ky.)  226. 

Legal  signification  of  the  word  "bribe." — 
The  word  "  bribe  "  has  a  legal  and  statutory 
signification ;  and  tin  indictment  for  bribery 
where  the  off'ense  is  only  laid  that  defendant 
"  bribed  R  C  to  vote  "  and  that  R  C  did  vote 
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ment  against  a  person  for  i-eceiving  a  bribe  for  his  vote  at  an  election  whicli  shows 
that  an  election  was  lield,  who  received  the  bribe,  the  person  who  gave  it,  the  pur- 
pose for  which  it  was  given,  and  tliat  in  consideration  of  the  bribe  tlie  vote  of 
defendant  was  cast  for  a  person  who  was  a  candidate  for  an  office  named,  is  suf- 
ficient.^^ An  indictment  which  follows  the  words  of  the  statute  creating  and 
defining  the  offense  of  bribery  and  also  recites  the  time,  place,  manner,  and 
occasion  of  committing  the  alleged  crime  is  sufficient,^^  The  fact  that  the  statute 
makes  both  the  giving  of  the  bribe  and  the  offering  of  a  bribe  offenses  does  not 
render  an  indictment  which  charges  in  a  single  count  that  defendant  unlawfully 
offered  and  gave  a  bribe  bad  for  duphcitj.^*^  In  an  indictment  for  bribing  a 
qualified  voter  to  refrain  from  voting  an  allegation  that  the  voter  claimed  a  right 
to  vote  at  the  election  is  not  equivalent  to  an  allegation  that  he  was  a  qualified 
voter.^^  An  averment  in  an  indictment  for  bribery  that  an  election  was  held  in  a 
certain  precinct  on  the  day  prescribed  for  holding  such  election  is  sufficient,  it 


accordingly,  is  a  good  indictment  and  suf- 
ficiently alleges  the  charge.  Com.  v.  Stephen- 
son, 3  Mete.  (Ky.)  226. 

Allegation  as  to  influence  of  the  bribe. — An 
indictment  for  bribery  alleging  that  defend- 
ant "  did  unlawfully  and  wilfully  bribe  G.  W. 
Carpenter  to  vote  in  an  election  by  paying 
said  Carpenter  one  dollar  which  he  received 
and  voted  as  requested  by  said  Steele,  in  con- 
sideration of  said  one  dollar,"  is  insufficient, 
as  it  does  not  state  that  the  party  receiving 
the  bribe  was  influenced  thereby  to  vote  in 
any  particular  way.  Com.  v.  Steele,  97  Ky. 
27,  29  S.  W.  855,  10  Ky.  L.  Rep.  700. 

Indictment  under  Georgia  statute. —  An  in- 
dictment charging  that  defendant  on  a  cer- 
tam  day  "  in  the  county  aforesaid,  did  then 
and  there,  unlawfully  and  with  force  and 
arms,  buy  the  vote  of  one  Sam  Brown  by  then 
and  there  paying  to  said  Sam  Brown  fifty 
cents  in  money,  upon  condition  that  the  said 
Sam  Brown  should  vote  "  at  a  certain  county 
election,  sufficiently  charges  a  violation  of 
the  statute,  making  it  a  misdemeanor  for  any 
one  to  buy  or  sell  a  vote,  or  be  concerned  in 
buying  or  selling  a  vote  at  any  state  or 
county  election.-  Brown  u.  State,  104  Ga.  736, 
30  S.  E.  951;  Cohen  v.  State,  104  Ga.  734,  30 
S.  E.  932. 

Purchase  of  one's  influence. —  Under  a  stat- 
ute providing  for  the  punishment  of  any  per- 
son who  shall  bribe  another,  an  indictment 
for  bribery  charging  that  defendant  bribed  B 
by  paying  him  a  certain  sum  of  money  "  for 
the  purpose  of  buying  his  influence  with  the 
Democratic  challengers  and  election  officers  " 
at  a  certain  election,  "  and  for  the  purpose 
of  bribing  the  said  challengers  and  election 
officers  for  the  purpose  of  procuring  and  in- 
fluencing votes  "  at  such  election  is  good  un- 
der the  statute,  it  being  further  provided  by 
statute  that  "  whoever  shall  receive  money  or 
other  thing  of  value  to  be  used  for  the  pur- 
pose of  procuring  or  influencing  a  vote  or 
votes  shall  be  deemed  to  have  been  bribed." 
And  such  indictment  is  also  good  at  common 
law,  the  intention  of  defendant  according  to 
averment  being  to  influence  B  to  corrupt  the 
election  officers.  Com.  v.  Headley,  111  Ky. 
815,  64  S.  W.  744,  23  Ky.  L.  Rep.  1104,  56 
L.  R.  A.  709. 
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Allegation  as  to  vote  for  congressman. —  In 

U.  S.  ij.  McBosley,  29  Fed.  897,  it  was  held 
that  an  indictment  under  the  federal  statute 
for  illegal  voting  or  for  bribery  at  an  election 
for  a  representative  in  congress  voted  for  at 
the  same  time  and  places  and  upon  the  same 
tickets  with  candidates  for  local  or  state 
offices  need  not  charge  that  the  ballot  cast 
contained  the  name  of  a  person  voted  for  as 
representative  in  congress  or  that  the  bribe 
was  with  intent  to  influence  the  voter  in 
respect  to  the  congressional  election. 

Bribery  of  election  officer. — Under  a  statute 
which  provides  that  if  prior  to  an  election 
the  chairman  of  the  county  central  committee 
of  either  of  the  two  parties  that  cast  the 
largest  number  of  votes  at  the  last  general 
election  shall  designate  a  member  of  such 
party  as  judge  he  shall  be  appointed,  it  was 
held  in  a  prosecution  for  attempting  to  bribe 
one  who  "  had  theretofore  been  designated  as 
one  of  the  election  board  "  of  a  certain  pre- 
cinct before  the  election,  that  the  information 
was  defective  in  failing  to  state  by  whom  the 
alleged  election  judge  had  been  designated  for 
appointment  or  under  or  by  what  authority 
such  designation  had  been  made.  Banks  v. 
State,  157  Ind.  190,  60  N.  E.  1087. 

88.  Com.  f.  Adams,  5  Ky,  L.  Rep. 
248. 

Allegation  as  to  person  who  gave  the  bribe. 

— Where  an  indictment  for  vote-selling  is 
direct  and  certain  as  to  the  persons  who  re- 
ceived the  consideration,  the  offense  charged, 
and  the  place  of  commission,  it  is  sufficient, 
although  it  does  not  allege  who  gave  the 
bribe;  hence  it  is  a  good  charge  of  a  public 
offense  that  defendant  at  precinct  No.  9  in 
H  county  in,  consideration  of  one  dollar  in 
money  voted  at  the  August  election,  1886, 
for  one  H,  for  clerk  of  said  county  court. 
Hensley  i;.  Com.,  9  S.  W.  129,  10  Ky.  L.  Rep. 
175. 

89.  People  v.  Smith,  6  N.  Y.  Cr.  470,  5 
N.  Y.  Suppl.  22;  State  v.  Milby,  26  Wash. 
661,  67  Pac.  362. 

90.  People  v.  Smith,  6  N.  Y.  Cr.  470,  5 
N.  Y.  Suppl.  22.  as  a  conviction  may  be  had 
upon  proof  of  either  of  the  charges. 

91.  U.  S.  r.  Hendric,  26  Fed.  Cas.  No. 
15,347,  2  Sawy.  479. 
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being  presumed  that  the  election  was  legal. Under  a  statute  which  punishes 
any  person  who  procures  or  advises  any  person  to  vote  who  has  no  lawful  right  to 
vote,  an  allegation  that  defendant  offered  a  person  a  certain  sum  to  vote  as  a  gift, 
bribe,  and  reward  is  equivalent  to  an  allegation  that  defendant  counseled  and 
advised  him  to  vote.^^  It  need  not  be  alleged  that  the  vote  sought  to  be 
influenced  was  to  be  cast  for  a  candidate  rather  than  for  a  ticket.^^  An  allegation 
of  a  corrupt  offer  to  give  money  is  sufficient,  without  a  further  allegation  that 
the  money  was  of  value.^^  It  is  not  necessary  that  the  affidavit  and  information 
give  the  names  of  the  candidates  and  the  purpose  of  the  election.^*^  Although 
the  offense  is  criminal,  yet  the  courts  will  construe  the  statute  liberally,  if  the 
legislature  has  directed  that  it  shall  be  so  construed.^'^ 

f.  For  Intimidation  and  Interference  With  Voters.  An  indictment  designed 
to  cliarge  an  offense  under  the  federal  statute  for  unlawfully  preventing  a  quali- 
lied  voter  from  exercising  the  right  of  suffrage  should  charge  the  offender  with 
interfering  at  a  congressional  election  with  a  voter  qualiffed  to  vote  and  offering 
to  vote  for  a  representative  in  congress  but  it  is  not  necessary  to  set  out  the 
facts  on  which  depends  the  right  of  the  person  interfered  with  to  vote.^^  It  is 
necessary,  however,  to  set  forth  the  acts  of  the  accused  and  the  method  of  the 
iiindering  and  interference.^  So  also  if  an  affidavit  on  which  an  information 
under  a  state  statute  for  causing  a  breach  of  the  peace  at  a  voting  place,  at  a  gen- 
eral public  election,  was  issued,  fails  to  state  the  means  used  to  disturb  the  elec- 
tion, it  is  insufficient.^  In  such  case  the  affidavit  and  information  must  state  the 
voting  box  where  the  disturbance  took  place,  otherwise  they  will  be  insufficient 
to  support  a  conviction.^  In  an  indictment  for  a  conspiracy  to  keep  lawful  voters 
from  voting,  it  is  not  necessary  to  allege  the  names  of  the  persons  who  being 
entitled  to  vote  were  to  be  prevented  from  the  exercise  of  the  elective  franchise 
by  defendants.^  An  indictment  for  a  conspiracy  to  prevent  by  force  a  citizen 
lawfully  authorized  to  vote  from  giving  his  support  and  advocacy  in  a  legal  man- 
ner in  favor  of  the  election  of  a  lawfully  qualiffed  person  as  a  member  of  con- 
gress need  not  set  out  the  acts  of  advocacy  and  support  which  the  conspiracy  was 
formed  to  prevent.^  An  indictment  for  unlawfully  interfering  with  the  officers 
of  election  for  a  representative  in  congress  which  alleges  that  defendant  unlaw^- 
f  ully  carried  away  the  ballot-box  containing  the  ballots,  that  he  aided  and  assisted 
in  carrying  away  such  ballot-box,  and  that  he  counseled  and  procured  the  carry- 


92.  U.  S.  V.  Johnson,  26  Fed.  Cas.  No. 
15,488,  2  Sawy.  482. 

An  averment  that  an  election  was  held  at 
a  certain  precinct  is  equivalent  to  an  aver- 
ment that  it  was  held  in  such  precinct.  U.  S. 
r.  Johnson,  26  Fed.  Cas.  No.  15,488,  2  Sawy. 
482. 

93.  U.  S.  %.  Hendric,  26  Fed.  Cas.  No. 
15,346,  2  Sawy.  476. 

Knowledge  of  voter's  age. —  In  such  case  a 
charge  that  defendant  knowingly  offered  to 
give  a  certain  person  a  bribe  to  vote,  such 
person  then  being  under  the  age  of  twenty- 
one  years,  sufficiently  charges  that  defendant 
had  knowledge  of  the  voter's  age.  U.  S.  v. 
O'Neill,  27  Fed.  Cas.  No.  15,949,  2  Sawy.  481. 

94.  State  v.  Downs,  148  Ind.  324,  47  N.  E. 
670. 

95.  State  v.  Downs,  148  Ind.  324,  47  N.  E. 
670. 

96.  Baum  v.  State,  157  Ind.  282,  61  N.  E. 
672,  55  L.  R.  A.  250. 

97.  Com.  V.  Headlev,  111  Ky.  815,  64  S.  W. 
744,  23  Ky.  L.  Rep.  n04,  56  L.  R.  A.  709. 

98.  U.  S.  V.  Cahill,  9  Fed.  80,  3  McCrary 
200. 


99.  U.  S.  V.  Cahill,  9  Fed.  80,  3  McCrary 
200. 

1.  U.  S.  V.  Belvin,  46  Fed.  381. 

2.  Wright  f.  State,  (Tex.  Cr.  App.  1900) 
55  S.  W.  48. 

3.  Wright  V.  State,  (Tex.  Cr.  App.  1900) 
55  S.  W.  48. 

4.  U.  S.  V.  Crosby,  24  Fed.  Cas.  No.  14,893, 
1  Hughes  448. 

But  in  an  indictment  for  a  conspiracy  to 
intimidate  a  particular  citizen  of  the  United 
States  for  the  purpose  of  preventing  his  free 
exercise  of  the  right  to  vote,  it  must  be  al- 
leged that  the  individual  sought  to  be  in- 
timidated was  qualified  to  vote.  U.  S.  v. 
Crosby,  24  Fed.  Cas.  No.  14,893,  1  Hughes 
448. 

5.  U.  S.  V.  Goldman,  25  Fed.  Cas.  No. 
15,225,  3  Woods  187. 

The  jurisdiction  of  a  federal  court  to  try 

the  indictment  in  such  case  is  not  ousted  by 
the  fact  that  the  indictment  charges  that  in 
carrying  out  their  design  the  conspirators 
were  guilty  of  a  crime  of  which  the  state 
courts  have  exclusive  jurisdiction,  even 
though  such  crime  were  of  a  higher  grade 
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ing  away  of  such  ballot-box  charges  but  the  single  offense  of  interfering  with  the 
otiicers  of  an  election.^  An  indictment  under  the  statute  for  carrying  weapons 
at  the  polls  need  not  allege  that  the  accused  was  not  a  sheriff,  dei)uty  sheriff,  or 
other  arresting  officer  acting  in  the  discharge  of  his  duty,  which  persons  are 
excepted  from  the  provisions  of  the  statute."^ 

g.  For  Betting  on  Elections.  An  indictment  for  betting  on  the  result  of  an 
election  must  state  for  what  purpose  the  election  was  held.^  It  is  sufficient  to 
name  the  election  day  without  stating  that  the  law  requires  it  to  be  held  on  that 
day.^  A  charge  tliat  defendant  bet  that  a  certain  candidate  would  be  elected 
sufficiently  charges  that  an  election  was  about  to  be  held.^*^  In  an  indictment  for 
betting  that  a  certain  person  would  or  would  not  be  elected  to  a  particular  office 
it  must  be  averred  that  he  was  a  candidate  for  that  office. The  indictment  may 
be  good,  although  the  sum  bet  is  not  stated  and  a  statement  of  a  wrong  amount 
of  the  sum  seems  not  to  be  fatal.^^  The  fact  that  an  indictment  charges  an  offense 
either  under  the  statute  against  betting  on  elections  or  under  the  statute  against 
gaming  is  no  ground  for  quashing  it  on  motion.^*  It  is  doubtless  the  better 
practice  to  allege  with  whom  the  bet  was  made.^^  It  has  been  held,  however,  that  it 
is  not  necessary  to  aver  with  whom  the  bet  was  made.^^  The  indictment  nmst  state 
when  the  election  was  to  be  held.^^  It  is  not  necessary  to  charge  that  defendant 
bet  upon  the  success  of  any  particular  candidate.^^  An  indictment  for  winning 
money  on  the  result  of  an  election  is  properly  laid  as  of  the  day  of  election.^^  It 


than  the  conspiracy  charged.  U.  S.  v.  Gold- 
man, 25  Fed.  Gas.  No.  15,225,  3  Woods 
187. 

6.  Gonnors  v.  U.  S.,  158  U.  S.  408,  15  S.  Gt. 
951,  39  L.  ed.  1033. 

7.  If  defendant  is  such  person  it  is  a  mat- 
ter of  defense.  Kitchens  v.  State,  116  Ga. 
847,  43  S.  E.  256. 

8.  Bellair      State,  6  Blackf.  (Ind.)  104. 

A  charge  that  the  election  was  for  presi- 
dent and  vice-president  of  the  United  States 
without  reference  to  the  electors  is  sufficient. 
Somers  v.  State,  5  Sneed  (Tenn.)  438;  Por- 
ter V.  State,  5  Sneed  (Tenn.)  358. 

9.  State  V.  Banfield,  22  Mo.  461. 

10.  Sherban  v.  Gom.,  8  Watts  (Pa.)  212, 
34  Am.  Dec.  460. 

11.  Com.  i\  Shouse,  16  B.  Mon.  (Ky.)  325, 
63  Am.  Dec.  551. 

12.  State      Bridges,  24  Mo.  353. 

13.  Upon  the  trial  of  an  indictment  for 
betting  fifty  dollars  on  an  election,  it  ap- 
peared that  twenty-five  dollars  only  of  the 
money  was  defendant's  ;  the  remaining  twenty- 
five  dollars  being  contributed  by  two  other 
persons.  It  was  held  that  the  offense  being 
a  misdemeanor  the  indictment  was  not  bad 
in  failing  to  charge  the  others  as  accessaries. 
Gom.  f.  McAtee,  8  Dana  (Ky.)  28. 

14.  Frazee  t.  State,  58  Ind.  8. 

15.  Lewellen  v.  State,  18  Tex.  538;  State 
V.  Griggs,  34  W.  Va.  78,  11  S.  E.  740. 

A  charge  that  defendant  won  and  took 
money  from  a  certain  person  is  equivalent  to 
a  charge  that  he  bet  with  that  person.  State 
f.  Little,  6  Blackf.  (Ind.)  267. 

An  indictment  against  two  persons  charg- 
ing that  they  bet  on  the  result  of  an  election 
will  be  construed  to  mean  that  they  bet  with 
each  other  and  is  therefore  good.  State  v. 
Ragan,  22  Mo.  459 ;  State  v.  Snider,  34  W.  Va. 
83,  11  S.  E.  742;  State  v.  Griggs,  34  W.  Va. 

[XVIII,  C,  1,  f] 


78,  11  S.  E.  740.  But  see  contra,  Lewellen 
V.  State,  18  Tex.  538,  where  two  persons 
being  jointly  indicted  for  betting  upon  an 
election,  the  court  said  that  if  it  was  in- 
tended to  charge  defendants  with  having  made 
a  wager  together  it  would  seem  that  it  should 
have  been  so  averred;  if  with  having  jointly 
made  a  wager  with  some  other  person,  it 
should  have  been  stated  with  whom;  or  with 
some  one  to  the  jurors  unknown  it  should 
have  been  so  charged. 

16.  State  v.  Trotter,  5  Yerg.  (Tenn.) 
184. 

17.  Lewellen  f.  State,  18  Tex.  538. 
Averment  that  election  was  held. —  It  has 

been  held  that  inasmuch  as  statutes  against 
gaming  are  remedial  and  are  not  to  be  con- 
strued strictly,  it  need  not  be  alleged  that 
the  election  was  held,  since  the  law  requiring 
the  election  is  presumed  to  be  obeyed.  Gain 
V.  State,  13  Sm.  &  M.  (Miss.)  456.  An  in- 
dictment charging  a  betting  on  an  election 
held  on  a  certain  day  between  certain  parties 
who  were  then  and  there  running,  etc.,  suffi- 
ciently charges  that  an  election  was  held. 
State  V.  Ragan,  22  Mo.  459. 

18.  It  is  sufficient  to  charge  the  pendency 
of  a  lawful  election  for  a  particular  year  and 
that  the  bet  was  made  on  the  result  of  that 
election.  State  v.  Gross,  2  Humphr.  (Tenn.) 
301. 

An  allegation  that  defendant  bet  on  the 
result  of  an  election  is  not  a  conclusion  of 
law.  Gom.  f.  Avery,  14  Bush  (Ky.)  625,  29 
Am.  Rep.  429. 

19.  As  that  is  the  day  the  result  is  reached, 
although  it  may  not  be  legally  announced  un- 
til later.  Hizer  v.  State,  12  Ind.  330.  But 
in  such  case  the  time  must  not  be  laid  be- 
fore election  day,  as  that  would  be  an  im- 
possible date  of  winning.  State  v.  Windell, 
60  Ind.  300. 
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is  no  objection  to  the  indictment  tliat  the  time  when  the  bet  is  alleged  to  have 
been  made  was  after  the  election  .'^^ 

h.  Joinder  of  Parties.  The  duties  of  inspectors,  judges,  and  clerks  of  election 
are  several  and  not  joint,  and  as  a  rule  they  cannot  be  joined  as  defendants  in 
one  indictment  for  neglect  or  violation  of  their  duties.^^  And  where  the  duties 
of  the  officers  of  a  party  primary  election  are  the  sarne  as  under  the  general  elec- 
tion laws,  the  judge  and  inspectors  cannot  be  jointly  indicted  for  a  violation  of 
the  duties  of  their  offices.^^  But  where  the  offense  arises  wholly  from  any  joint 
act  which  in  itself  is  criminal,  without  regard  to  any  particular  personal  defend- 
ant, defendants  may  be  charged  either  jointly  or  severally .^^ 

1.  Duplicity  or  Misjoinder  of  Otfenses.  The  making  up  of  the  poll-book  by 
false  entries  of  one  or  more  votes  or  of  votes  for  one  or  more  candidates  is  a  single 
offense,  and  no  question  of  misjoinder  of  offenses  arises.^''  An  information 
charging  wilful  neglect  of  duty  and  corrupt  conduct  in  canvassing  election  returns 
is  not  bad  for  duplicity,  under  a  statute  describing  the  offense  in  the  same  words, 
but  in  the  disjunctive."-^  Where  election  officers  are  tried  upon  several  counts  of 
an  indictment,  one  of  which  charges  conspiracy  to  make  a  false  return  of  the 
votes  for  a  certain  candidate  and  another  charges  them  with  fraudulently  adding 
to  the  poil-book  names  of  persons  who  did  not  vote,  and  the  offenses  arise  out  of 
the  same  transaction,  the  prosecution  will  not  be  directed  to  elect  under  which 
count  it  will  proceed.-*^  K  count  in  an  indictment  charging  that  the  inspectors  of 
an  election  did  knowingly  receive  and  sanction  the  reception  of  an  illegal  vote  is 
not  objectionable  for  duplicity.^*  An  indictment  charging  in  the  same  count 
two  persons  with  betting  on  the  result  of  an  election,  and  a  third  with  becoming 


20.  State  v.  Little,  6  Blackf.  (Ind.) 
267. 

21.  Com.  f.  Miller,  f»  Pars.  Eq.  Cas.  (Pa.) 
480;  U.  S.  V.  Davis,  33  Fed.  621,  defendant  in 
the  latter  case  being  indicted  under  U.  S. 
Pvev.  St.  (1878)    §  5515. 

Joinder  of  judge  and  inspectors.— Under  a 
statute  providing  that  "  if  any  inspector  or 
judge  of  an  election  shall  knowingly  reject 
the  vote  of  any  qualified  citizen  .  .  .  each 
of  the  persons  so  offending  shall  on  convic- 
tion be  punished,"  etc.,  the  inclusion  of  the 
judge  and  two  inspectors  in  the  same  indict- 
ment is  a  misjoinder.  Com.  r.  Youlls,  5  Kulp 
(Pa.)  231. 

Positions  separate  and  distinct. —  The  judge, 
inspectors,  and  clerks  of  an  election  board 
cannot  be  jointly  indicted  for  neglecting  to 
make  true  election  returns,  making  false 
counts  of  the  ballots,  and  neglecting  to  de- 
posit the  tally-papers  in  the  ballot-box,  as 
their  offices  or  positions  are  separate  and  dis- 
tinct. Com.  f.  Ziert,  4  Pa.  Co.  Ct.  394,  5 
Lane.  L.  Rev.  138. 

22.  Com.  V.  Boyle,  3  Pa.  Dist.  59L  Thus 
primary  election  officers  may  be  jointly  in- 
dicted for  false  returns  under  the  Pennsyl- 
vania act  of  1881,  but  they  cannot  be  jointly 
indicted  for  holding  a  primary  election  with- 
out taking  the  oath  prescribed  by  that  act. 
Com.  V.  Boyle,  14  Pa.  Co.  Ct.  561. 

23.  Com.  i;.  Miller,  2  Pars.  Eq.  Cas.  (Pa.) 
480. 

Joinder  of  counts  for  conspiracy  and  for 
fraud. —  The  first  count  of  an  indictment  hav- 
ing jointly  charged  defendants  with  con- 
spiracy to  defraud,  and  three  other  counts 
thereof  with  wilful  fraud  as  judge,  inspect- 
ors, and  clerks  of  a  primnry  election,  and  de- 
fendants having  declined  to  plead  on  the 


ground  that  the  last  three  counts  charged 
them  with  joint  offenses  when  they  exercised 
diflferent  functions,  and  that  they  should  be 
indicted  and  tried  separately  it  was  held,  di- 
recting defendants  to  plead,  that  as  they 
were  indicted  under  the  act  of  June  29,  1881, 
regulating  the  holding  of  and  to  prevent  fraud 
at  primary  elections,  they  were  all  officers, 
and  as  the  oath  and  the  party  rules  under 
that  act  made  it  their  duty  as  a  board  faith- 
fully to  conduct  the  elections,  the  last  three 
counts  were  properly  joined,  and  independ- 
ently of  that  defendants  should  be  tried 
jointly  on  the  count  for  conspiracy.  Com.  v. 
Shaub,  5  Lane.  L.  Rev.  121. 

24.  Com.  V.  Duff,  87  Ky.  586,  9  S.  W.  816, 
10  Kv.  L.  Rep.  617. 

25.  People  v.  Clarke,  105  Mich.  169,  63 
N.  W.  1117. 

26.  Com.  V.  Fry,  5  Lane.  L.  Rev.  75. 

27.  Byrne  v.  State,  12  Wis.  519,  525.  In 
this  case  Dixon,  C.  J.,  said:  "The  objec- 
tion of  duplicity  is  untenable.  The  rule  is 
well  settled  that^  where  a  statute  makes 
either  of  two  or  more  distinct  acts  connected 
with  the  same  general  offense  and  subject  to 
the  same  measure  and  kind  of  punishment, 
indictable  separately  and  as  distinct  crimes, 
Avhen  each  shall  have  been  committed  by  dif- 
ferent persons  or  at  different  times,  they 
may,  when  committed  by  the  same  person 
at  the  same  time,  be  coupled  in  one  count,  as 
constituting  altogether  but  one  offense.  In 
such  cases  the  several  acts  are  considered  as 
so  many  steps  or  stages  in  the  same  affair, 
and  the  offender  may  be  indicted  as  for  one 
combined  act  in  violation  of  law;  and  proof 
of  either  of  the  acts  mentioned  in  the  stat- 
ute and  set  forth  in  the  indictment  will  sus- 
tain a  conviction." 
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a  stakeholder  of  the  bet,  is  defective,  inasmuch  as  tlie  offenses  are  separate.^ 
Where  defendant  has  been  found  guilty  on  an  indictment  charging  him  in  oner 
count  substantially  with  making  false  returns  of  the  votes  cast  as  an  election  offi- 
cer of  a  primary  election,  and  the  evidence  is  only  sufficient  to  convict  him  of  a 
false  count,  a  new  trial  should  be  granted,  as  the  latter,  being  a  distinct  offense, 
should  have  been  embraced  in  a  separate  count.^^ 

D.  Defenses.  When  one  is  prosecuted  for  voting  illegally,  it  is  no  defense 
that  he  believed  he  had  a  right  to  vote;^^  that  defendant  had  forgotten  his  con- 
viction of  a  crime  which  disqualified  him ;  or  that  he  was  advised  that  there 
w^as  no  record  of  his  conviction  on  the  court  dockets  and  that  he  voted  under  this 
advice,  honestly  believing  that  he  had  a  lawful  right  to  vote.^^  The  fact  that 
defendant  was  a  minor  when  convicted  and  also  w4ien  discharged  from  prison  is 
no  defense.^^  It  is  no  defense  that  defendant  was  advised  by  one  in  whom  he  had 
entire  confidence  that  he  had  a  right  to  vote.^^  Irregularities  in  the  manner  of 
holding  an  election  constitute  no  defense  to  a  prosecution  against  one  who  voted  • 
illegally  thereat.^^  It  is  no  defense  to  a  prosecution  for  voting  a  second  time  that 
the  first  vote  w^as  illegal  and  not  entitled  to  be  counted.^^  It  has  been  held  that 
the  decision  of  the  judges  of  election  in  favor  of  defendant's  right  to  vote  upon 
his  being  challenged  is  no  defense  to  a  prosecution  for  illegal  voting.^''  But  on 
the  other  hand  it  has  been  held  that  such  decision,  although  erroneous,  relieves 
him  from  criminal  liability  in  the  absence  of  fraud  and  collusion.^^  A  judge  of 
election  cannot  defend  a  prosecution  for  wilfully  refusing  to  accept  a  ballot,  on 
the  ground  that  he  did  not  consider  the  naturalization  papers  of  the  voter  suffi- 
cient ;  he  must  know  at  his  peril.^^  An  inspector  of  election  is  not  bound  to 
accept  the  decision  of  the  poll  clerks  and  to  sign  the  election  returns  as  prepared 
by  them.  It  is  his  duty  to  examine,  investigate,  and  if  necessary  correct  them. 
He  cannot  shield  himself  by  pleading  their  misconduct.^*^  In  a  prosecution 
against  one  not  an  inspector  of  election  for  putting  ballots  into  the  box  it  is  no 
defense  that  the  accused  was  appointed  by  power  of  attorney  by  one  who  was  a 
duly  authorized  inspector,  and  that  he  had  been  advised  that  he  could  lawfully 
act  under  such  power.^^  In  a  prosecution  for  signing  a  certificate  of  nomination 
in  the  name  of  another  it  is  no  defense  that  defendant  entertained  no  criminal, 
intent  and  thought  that  he  had  a  riglit  to  do  so.^^ 

E.  Issues,  Proof,  and  Variance.  Whether  or  not  the  meeting  at  which 
one  is  accused  of  illegal  voting  was  legally  organized  is  issuable.^^  A  conviction 
on  an  indictment  for  using  for  the  purpose  of  registering  a  voter  a  naturalization 
certificate  knowing  the  same  to  have  been  unlawfully  issued  is  not  sustained  by 
proof  that  defendant  knew  that  the  certificate  had  been  issued  without  his  pres- 
ence in  court  and  without  any  oath  being  taken  by  him.^    An  indictment 


28.  State  v.  Bridges,  24  Mo.  353. 

29.  Com.  X),  Gallagher,  3  Lane.  L.  Rev.  157. 

30.  U.  S.  v.  Anthony,  24  Fed.  Cas.  No. 
14,459,  11  Blatchf.  200. 

31.  Gandy  %.  State,  82  Ala.  61,  2  So.  465, 
86  Ala.  20,  5  So.  420. 

32.  Gandy  v.  State,  82  Ala.  61,  2  So.  465, 
86  Ala.  20,  5  So.  420. 

33.  Hamilton  i;.  People,  57  Barb.  (N.  Y.) 
625. 

34.  State  v.  Boyett,  32  N.  C.  336. 

Opinion  of  others. —  Where  a  person  volun- 
tarily gave  an  unlawful  vote,  it  was  held 
that  the  unlawful  purpose  prima  facie  at- 
tached to  the  act,  and  that  the  opinions  of 
others  who  believed  the  vote  lawful,  includ- 
ing those  of  the  judges  of  election,  did  not 
amount  to  a  justification  or  excuse.  State  v. 
Hart,  51  N.  C.  389. 

[XVIII,  C,  1,  i] 


35.  State  v.  Gaboon,  34  N.  C.  178,  55  Am. 
Dec.  407. 

36.  State  v.  Perkins,  42  Vt.  399. 

37.  Morris  v.  State,  7  Blackf.  (Ind.)  607. 

38.  State  v.  Pearson,  97  N.  C.  434,  1  S.  E. 
914,  12  Am.  St.  Rep.  303. 

39.  State  v.  Colton,  9  Houst.  (Del.)  ^30, 
33  Atl.  259. 

40.  Boland  v.  People,  25  Hun  (N.  Y.)  423. 

41.  Hogan  v.  People,  2  Thomps.  &  C. 
(N.  Y.)  535. 

42.  Com.  V.  Connelly,  163  Mass.  539,  40 
N.  E.  862. 

43.  Because  if  there  was  no  legal  meeting 
there  can  be  no  offense  in  voting  therein. 
Com.  V.  Wallace,  Thach.  Cr.  Cas.  (Mass.) 
592. 

44.  U.  S.  V.  Burley,  24  Fed.  Cas.  No.  14,686, 
14  Blatchf.  91. 
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charging  inspectors  of  election  with  the  appointment  of  incompetent  and  unsuit- 
able persons  as  assistant  inspectors,  to  be  good,  must  state  that  it  was  done  with 
the  intent  to  affect  the  result  of  the  election,  otherwise  it  would  be  insuffi- 
cient and  quashable,  and  these  allegations  must  on  the  trial  be  proved  to  the 
satisfaction  of  the  jury  beyond  a  reasonable  doubt,  if  not,  no  conviction  can  be 
had."'^  A  statute  making  every  person  who  wilfully  causes,  procures,  or  allows 
false  registration  punishable  applies  as  well  to  private  citizens  as  to  officers,  and  a 
charge  that  defendant  was  a  deputy  register  is  surplusage  and  need  not  be 
proved.*^  In  a  prosecution  for  betting  on  the  result  of  an  election  a  variance 
between  the  sum  alleged  to  have  been  bet  and  that  proved  to  have  been  bet  is 
immaterial,  where  the  penalty  for  betting  either  sum  is  the  same.*^  Where  it  is 
charged  that  defendant,  with  the  fraudulent  intent  to  procure  his  name  to  be 
placed  on  the  list  of  voters  and  to  obtain  permission  to  vote,  gave  false  answers 
to  the  registration  officers,  and  the  proof  is  that  his  uame  was  on  the  list  of  voters 
when  he  gave  the  false  answers,  the  variance  is  fatal.^^  An  allegation  that  a 
meeting  of  the  inhabitants  of  a  certain  town  was  duly  held  is  proved  by  evidence 
that  a  meeting  of  the  inhabitants  of  that  town  who  were  qualified  to  vote  was 
duly  lield.^^  An  indictment  for  betting  on  the  result  of  an  election  wdiicli  charges 
that  the  bet  was  made  before  the  election  was  held  is  sustained  by  proof  that  the 
bet  was  made  afterward,  but  before  the  result  was  known. An  indictment  for 
the  offense  of  voting  in  two  precincts  which  does  not  allege  the  place  of  voting 
with  legal  certainty  cannot  be  supported  under  the  statute,  and  if  the  places  of 
voting  are  alleged  in  the  indictment  a  variance  from  them  or  either  of  them  in 
the  proof  will  be  fatal  to  a  conviction.^^  Evidence  that  defendant  had  bet  that  a 
certain  candidate  for  president  of  the  United  States  had  been  elected,  and  that  he 
had  subsequently  paid  the  bet,  does  not  support  an  allegation  in  an  indictment 
that  the  wager  depended  upon  the  result  of  the  election  in  a  particular  state.^'- 
One  indicted  for  the  felony  of  knowingly  casting  more  than  one  vote  at  a  munici- 
pal election  may  be  convicted  upon  sufficient  proof  of  an  attempt  to  cast  more 
than  one  vote,  which  is  a  misdemeanor  under  the  statute.^^  Allegations  in  an 
indictment  for  failure  to  make  and  return  a  certificate  of  election  that  the  acts 
were  done  wilfully  and  maliciously  are  surplusage  and  need  not  be  proved.^'^ 
Where  an  indictment  in  general  terms  negatives  the  fact  that  defendant  was  a 
qualified  voter,  but  omits  to  allege  what  it  was  that  disqualified  him  from  voting, 
a  conviction  for  illegal  voting  cannot  be  sustained  by  evidence  that  defendant  had 
prior  to  the  election  in  question  at  which  he  voted  made  a  bet  on  the  result.^^ 

F.  Evidence — l.  Presumptions  and  Burden  of  Proof.  In  a  prosecution  for 
illegal  voting  the  state  nnist  show  that  the  accused  knowingly  and  wilfully  com- 
mitted the  otfense.^*^  And  the  prosecution  must  also  show  that  the  accused  voted 
at  an  election  legally  held.^'^  Where  an  election  officer  is  indicted  for  rejecting  a 
vote  tlie  presumptions  are  in  his  favor.^^  In  a  prosecution  for  voting  at  an  elec- 
tion without  being  a  citizen  of  the  United  States,  where  it  appears  that  the 


45.  U.  S.  V.  Caruthers,  15  Fed.  309. 

46.  People  v.  Sternberg,  111  Cal.  3,  43  Pae. 
198. 

47.  Com.  r.  McAtee,  8  Dana  (Ky.)  28. 

48.  For  the  allegation  of  the  intent  to  pro- 
cure his  name  to  be  placed  on  the  list  of 
voters  cannot  be  rejected  as  surplusage. 
Com.  f.  Shaw,  7  Mete.  (Mass.)  52. 

49.  Com.  V.  Shaw,  7  Mete.  (Mass.)  52. 

50.  Gamble  t;.  State,  35  Miss.  222. 

51.  State  X.  Fitzpatrick,  4  R.  I.  26^.  In 
this  case  the  indictment  contained  two  counts 
which  laid  the  votings  alternately  in  order 
of  time  in  Providence  and  North  Providence, 
and  the  jury  could  not  determine  from  the 
proof  in  which  town  the  last  or  illegal  voting 
took  place,  and  it  was  held  that  they  were 


not  warranted  in  returning  a  verdict  of  guilty 
upon  either  or  both  of  the  counts  of  the  in- 
dictment. 

52.  Covington  r.  State,  28  Tex.  App.  225, 
14  S.  \V.  126. 

53.  State  r.  Ryan,  60  Mo.  App.  487. 

54.  U.  S.  V.  Vigil,  7  N.  M.  296,  34  Pac. 
530. 

55.  People  r.  Standish,  6  Park.  Cr.  (N.  Y.) 
111. 

56.  State  v.  McGinly,  2  Ohio  Dec.  (Re- 
print) 398,  2  West.  L.  Month.  594. 

57.  State  v.  McGinly,  2  Ohio  Dec.  (Re- 
print) 398,  2  West.  L.  Month.  594. 

58.  Com.  V.  Lee,  1  Brewst.  (Pa.)  273,  in- 
dictment for  knowingh^  rejecting  the  vote  of 
a  qualified  voter. 
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accused  is  of  foreign  birtli,  the  burden  is  upon  liini  to  sliow  tliat  he  liad  become 
natiirahzed.^^  Where  defendant  is  charged  with  carrying  arms  within  the  pro- 
hibited distance  of  a  voting  place  on  election  day,  the  presuinption  is  that  the 
election  was  legal  and  the  burden  is  on  the  accused  to  show  the  contrary.^ 
Where  a  number  of  voters  testified  that  they  voted  a  certain  ticket  and  the 
returns  showed  that  a  less  number  of  votes  were  counted  and  returned  as  the 
vote  for  such  ticket,  it  is  incumbent  on  tlie  judges  and  officers  of  election  to 
explain  the  discrepancy.^^  On  the  trial  of  a  person  indicted  for  giving  in  a  vote 
at  an  election,  knowhig  himself  not  to  be  a  qualified  voter,  when  tlie  only  ques- 
tion is,  whether  he  had  resided  in  the  town  where  he  voted  six  months  next  pre- 
ceding the  election,  evidence  that  he  had  resided  in  another  town  until  within 
seven  months  of  the  election  does  not  put  upon  him  the  burden  of  showing  that 
he  had  changed  his  residence,  but  the  burden  of  proof  to  support  the  indictment 
remains  with  the  prosecution/'^ 

2.  Admissibility.  In  a  prosecution  for  illegal  voting  the  fact  that  defendant 
was  under 'age  and  thai  he  knew  it  may  be  proved  by  his  admissions/^  In  such  a 
prosecution  it  is  permissible  to  prove  that  defendant's  father  told  him  before  he 
voted  that  he  was  twenty-one  years  of  age/*  On  the  trial  of  one  charged  witli 
concealing  the  registration  lists  from  the  public,  evidence  of  the  situation  of  the 
election  districts,  their  relation  to  the  building  in  which  the  registry  was  made  and 
the  votes  cast,  the  poll  lists  themselves  as  showing  how  the  vote  was  made  up,  that 
unsuccessful  attempts  to  obtain  access  to  the  registration  lists  were  made,  and  the 
circumstances  consequent  upon  such  attempts  are  admissible/^  Although  the  poll 
lists  are  the  highest  and  best  evidence  of  the  persons  who  voted  at  an  election,^^ 
yet  if  they  are  not  certified  they  are  not  competent  evidence  against  one  charged 
with  illegal  voting  without  extrinsic  proof  of  their  authenticity  and  correctness/^ 
On  a  trial  for  making  a  false  certiticate  to  the  returns  the  certificate  itself  \s prima 
facie  evidence  that  it  was  signed  by  the  election  officers  who  acted  at  the  pre- 
cinct in  question/^  The  challenger's  book  should  be  regarded  as  a  book  of  origi- 
nal entries,  truthfully  made,  of  the  transactions  as  they  occur/^  Testimony  by 
one  of  the  inspectors  that  an  election  was  in  fact  held  and  a  board  of  inspectors 
that  received  votes  was  duly  organized  is  competent  evidence  that  an  election  was 
held.''^  Where  the  ballots  have  been  destroyed  as  required  by  law  it  is  competent 
to  introduce  secondary  evidence  of  what  they  contained/^    Parol  evidence  of  the 


59.  State  v.  McGinly,  2  Ohio  Dec.  (Re- 
print) 398,  2  West.  L.  Month.  594;  Patter- 
son V.  State,  2  Ohio  Dec.  (Reprint)  304.  2 
West.  L.  Month.  334. 

60.  Cooper  f.  State,  26  Tex.  App.  575,  10 
S.  W.  216;  Harrell  v.  State,  (Tex.  App. 
1888)  10  S.  W.  217. 

61.  U.  S.  r.  Carpenter,  41  Fed.  330. 

62.  Com.  V.  Bradford,  9  Mete.  (Mass.) 
268. 

63.  People  v.  Tripp,  4  N.  Y.  Leg.  Obs.  344. 
See  also  Ackerman  v.  Runyon,  3  Abb.  Pr. 
(N.  Y.)  111. 

64.  For  a  minor  cannot  be  convicted  of  il- 
legal voting  if  he  honestly  believed  that  he 
was  of  full  age  when  he  voted.  Carter  v. 
State,  55  Ala.  181. 

Ordinarily  there  is  no  excuse  for  ignorance 
of  the  law,  and  it  is  not  permissible  to  prove 
that  defendant  was  advised  that  he  had  a 
right  to  vote.  State  v.  Sheeley,  15  Iowa  404; 
State  V.  Boyett,  32  N.  C.  336.  It  has  been 
lield,  however,  that  evidence  that  defendant 
consulted  counsel  as  to  his  right  to  vote,  and 
submitted  to  them  the  facts  of  his  case,  and 
was  advised  by  them  that  he  had  the  right 
to  vote,  is  admissible  in  his  favor  on  the 

f  XVIII,  F,  1] 


trial  of  an  indictment  against  him  for  wil- 
fully voting,  knowing  himself  not  to  be  a 
qualified  voter ;  but  it  is  not  conclusive  evi- 
dence that  he  did  not  know  that  he  was  not 
a  qualified  voter.  Com.  v.  Bradford,  9  Mete. 
(Mass.)  268. 

65.  People  r.  McKane,  143  N.  Y.  455,  38 
N.  E.  950  {affirming  80  Hun  322,  30  N.  Y. 
Suppl.  95]. 

66.  Hunter  v.  State,  55  Ala.  76;  Wilson 
r.  State,  52  Ala.  299. 

67.  Hunter  v.  State,  55  Ala.  76. 

68.  Com.  V.  O'Hara,  33  S.  W.  412,  17  Kv. 
L.  Rep.  1030. 

69.  Owens  v.  State,  67  Md.  307,  10  Atl. 
210,  302. 

Such  book  is  liot  rendered  inadmissible  in 

evidence  by  the  fact  that  the  witness  has  an 
independent  recollection  of  the  transactions 
therein  referred  to.  If  the  witness  swears 
that  the  entries  in  the  book  were  truthfully 
made  th«y  are  admissible,  irrespective  of  his 
present  recollection.  Owens  v.  State,  67  Md. 
307,  10  Atl.  210,  302. 

70.  People  v.  Tripp.  4  N.  Y.  Leg.  Obs.  344. 

71.  Com.  r.  McGurtv,  145  Mass.  257,  11 
N.  E.  98. 
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record  of  a  meetinp^  at  whicli  the  accused  is  alleged  to  have  voted  illegally  is  not 
admissible  to  show  that  the  meeting  was  not  legally  authorized,  the  record  itself 
being  the  best  evidence.''^  On  a  trial  for  vote-selling,  where  a  witness  for  the 
prosecution  has  testified  that  he  heard  a  conversation  between  a  third  person  and 
defendant  as  to  voting,  it  is  reversible  error  to  permit  him  to  state  what  he  thinks 
the  inducement  was  and  what  defendant  was  to  do,  instead  of  detailing  the  conver- 
sation.'^ Where  it  appears  that  the  terms  of  a  bet  were  indorsed  on  the  envelope 
which  held  the  stakes,  parol  evidence  of  the  indorsement  cannot  be  given  without 
accounting  for  the  envelope.'^  Defendant's  statements  made  under  oath  at  the  polls 
upon  being  challenged  are  not  admissible  in  evidence  on  his  behalf.'^  The  policy  of 
the  law  is  to  preserve  the  secrecy  of  the  ballot,  but  there  is  no  good  reason  why  voters 
should  not  be  permitted  to  testify  in  a  criminal  prosecution  as  to  how  they  voted/^ 
It  has  been  held,  however,  that  this  cannot  be  permitted.'^  Where  in  the  trial  of 
an  indictment  against  the  mayor  and  aldermen  of  a  city  for  neglect  in  omitting 
to  return  certain  votes  to  the  governor  and  council  which  w^ere  cast  in  said  city  at 
an  election  for  a  member  of  congress,  it  appeared  that  after  one  certificate  of  the 
votes  had  been  returned  an  error  had  been  discovered  therein  and  an  amended 
certificate  returned  which  had  been  rejected  by  the  governor  and  council  and 
•retained  by  them  unopened,  it  was  held  that  such  rejected  certificate  was  admissi- 
ble in  evidence  and  should  be  taken  from  the  secretary  of  state  and  opened  by  the 
courtJ^  Upon  the  trial  of  one  who  was  not  an  inspector  of  election,  for  putting 
ballots  in  the  box,  it  is  not  permissible  to  prove  that  at  the  time  he  was  acting  as 
inspector  instead  of  the  person  who  had  been  appointed,  and  who  had  by  power 
of  attorney  appointed  the  prisoner  to  act  in  his  place.'*^  On  a  prosecution  for 
carrjdng  a  pistol  near  the  polls  on  an  election  day,  it  is  competent  for  the  sherili 
to  testify  that  in  arresting  defendant  he  felt  something  on  his  person  which  he 
thought  was  a  pistol.^^^ 

3.  Weight  and  Sufficiency.  In  most  cases  violations  of  election  laws  are  pun- 
ished with  great  severity,  but  no  general  rules  as  to  the  weight  and  sufficiency  of 
the  evidence  in  such  cases  can  be  stated,  except  the  well-known  rule  of  the  crim- 
inal law  that  evidence  must  be  such  as  to  convince  the  jury  of  the  prisoner's 
guilt  beyond  a  reasonable  doubt.^^    Indeed  in  some  cases  it  is  provided  by  statute 


72.  Com.  V.  Wallace,  Thach.  Cr.  Cas. 
(Mass.)  592. 

73.  Hensley  u.  Com.,  9  S.  W.  129,  10  Ky. 
L.  Rep.  175. 

74.  Frazee  r.  State,  58  Ind.  8. 

75.  Morris  f.  State,  7  Blackf.  (Ind.)  607. 

76.  Com.  f.  Ryan,  1  Wilcox  (Pa.)  147. 

77.  Com.  V.  Barry,  98  Kv.  394,  33  S.  W. 
400,  17  Ky.  L.  Rep.  1018. 

78.  Com.  V.  Boston,  Thach.  Cr.  Cas.  (Mass.) 
298. 

79.  Hogan  %.  People,  2  Thomps.  &  C. 
(N.  Y.)  535. 

80.  Harper  \j.  State,  (Tex.  Cr.  App.  1901) 
65  S.  W.  182. 

81.  Com.  f.  Young,  15  Pa.  Co.  Ct.  349; 
Com.  r.  Maher,  38  Leg.  Int.  (Pa.)  269. 

See  also  the  following  cases : 

Delaware. —  State  v.  Caldwell,  1  Marv.  555, 
41  Atl.  198. 

Massachusetts. —  Com.  v.  McGiirty,  145 
Mass.  257,  14  N.  E.  98;  Com.  v.  Bradford,  9 
Mete.  268;  Com.  v.  Shaw,  7  Mete.  52. 

Missouri. — State  v.  Hardeilen,  169  Mo.  579, 
70  S.  W.  130. 

Ohio. —  Patterson  v.  State,  2  Ohio  Dec.  (Re- 
print) 304,  2  West.  L.  Month.  333. 

Texas.— May  v.  State,  (Cr.  App.  1901)  63 
S.  W.  132. 


United  States. —  U.  S.  v.  Carpenter,  41  Fed. 
330. 

See  18  Cent.  Dig.  tit.  "Elections,"  §  366. 

Destruction  of  ballots. —  Under  an  indict- 
ment charging  defendant  with  having  de- 
stroyed ballots,  where  the  evidence  was  purely 
circumstantial,  in  order  to  convict  the  jury 
should  be  satisfied  from  the  proof  that  the 
ballots  could  have  disappeared  in  no  other 
reasonable  way  than  by  the  destruction  al- 
leged. State  V.  Mundy,  2  Marv.  (Del.)  429. 
43  Atl.  260. 

Illegal  voting. —  Where  a  defendant  is 
charged  with  the  offense  of  illegal  voting  at 
a  certain  election,  and  the  only  evidence  in- 
troduced on  the  trial  tending  to  show  that  he 
actually  voted  at  such  election  was  a  list  of 
voters  kept  by  one  of  the  managers  of  the 
election  with  the  name  of  defendant  appear- 
ing thereon  as  a  voter,  it  was  held  that  a 
verdict  of  guiltv  was  contrary  to  the  evi- 
dence. Banyon  v.  State,  108  Ga.  49,  33  S.  E. 
845. 

Altering  election  returns. —  In  the  absence 
of  evidence  of  motive  for  altering  the  election 
returns  and  of  opportunity  for  doing  so  a 
conviction  was  not  sustained  merely  by  a 
comparison  by  the  jury  of  the  few  words  and 
figures  alleged  to  have  been  altered  with  the 
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that  a  conviction  cannot  be  had  upon  the  uncorroborated  testimony  of  a  single 
witness.^^  In  a  prosecution  for  knowingly  voting  without  being  a  qualiHed  elec- 
tor, it  is  sufficient  to  prove  tliat  defendant  admitted  that  he  knew  lie  was  not 
qualified,  without  proving  in  what  the  disqualification  consisted.^^ 

G.  Sentence  and  Punishment.  The  punishment  to  be  inflicted  for  the 
numerous  offenses  against  election  laws  by  officers  of  election  and  voters  is  purely 
a  matter  of  local  statutory  regulation  and  no  general  rules  can  be  stated.^* 


same  words  and  figures  written  by  defendant 
under  abnormal  conditions.  People  t.  Buck- 
ley, 116  Cal.  146,  47  Pac.  1009. 

Knowingly  procuring  a  false  registration  of 
a  voter. — In  a  prosecution  for  knowingly  pro- 
curing a  false  registration  of  a  voter  there 
was  no  positive  evidence  that  defendant  knew 
that  the  person  registered  was  not  a  voter, 
but  there  was  evidence  that  he  knew  that 
such  person  had  not  voted  in  the  district  for 
at  least  three  years,  tliat  he  was  not  on  the 
registry,  and  that  the  landlady  where  the 
person  boarded  gave  him  the  names  of  the 
voters  in  the  house  and  did  not  include  such 
person,  it  was  held  that  whether  defendant 
knew  the  person  registered  was  not  a  voter 
was  for  the  jury.  McBarron  v.  State,  6 
N.  J.  L.  43,  42  Atl.  777. 

Carrying  a  pistol  near  the  polls. —  In  a 
prosecution  for  carrying  a  pistol  near  an 
election  precinct  on  an  election  day  a  person 
testified  that  he  saw  the  handle  of  a  pistol 
on  defendant's  person  and  what  he  thought 
was  the  bulk  of  the  pistol  below  the  handle. 
Another  witness  having  seen  defendant's  coat 
and  fearing  it  would  expose  "  something " 
pulled  the  coat  down.  After  he  was  arrested 
by  the  sheriff  defendant  was  heard  to  state 
that  he  had  a  gun  on  his  person,  etc.  The 
sheriff  testified  that  in  undertaking  to  arrest 
him  he  felt  what  he  believed  to  be  a  pistol 
on  defendant's  person.  It  was  held  that  the 
evidence  was  sufficient  to  support  a  convic- 
tion. Harper  v.  State,  (Tex.  Cr.  App.  1901) 
65  S.  W.  182. 

Counseling  and  procuring  concealment  of 
registration  lists. —  In  People  v.  McKane,  143 
N.  Y.  455,  38  N.  E.  950  [afjfirming  80  Hun 
322,  30  N.  Y.  Suppl.  95],  it  appeared  in  evi- 
dence that  the  town  board  of  the  town  of 
Gravesend,  of  which  board  defendant  as  su- 
pervisor was  the  presiding  officer,  divided 
the  town  into  six  election  districts.  These 
were  so  arranged  that  all  of  them  converged 
in  the  town  hall,  in  which  building  the 
registry  lists  were  prepared  and  the  vote  cast 
for  the  entire  town.  The  inspectors  in  all 
the  districts  concealed  the  registry  lists  and 
wilfully  neglected  and^  refused  to  give  the 
public  access  to  them,  and  the  evidence 
tended  to  show  that  they  were  all  acting  in 
furtherance  of  a  comnion  plan.  G,  a  candi- 
date for  an  office  to  be  voted  for  at  the  elec- 
tion, instituted  judicial  proceedings  to  com- 
pel the  performance  of  their  duty  by  the 
inspectors.  Defendant  employed  counsel  to 
resist  these  proceedings  and  made  an  affidavit 
to  be  used  therein,  in  which  he  stated  among 
other  things  that  he  had  examined  the  lists 
and  that  they  contained  no  fraudulent  names. 

[XVIII,  F,  3] 


Defendant  was*  chief  of  police  and  as  such 
and  as  chairman  of  the  town  board  had 
charge  and  control  of  the  town  hall.  G  sent 
a  large  body  of  men  to  the  town  hall  to  obtain 
access  to  the  lists  and  make  copies  thereof ; 
they  were  all  driven  from  the  hall,  some 
beaten,  and  some  arrested  and  imprisoned. 
Another  body  of  G's  supporters  who  went  to 
the  town  hall  on  election  day  for  the  purpose 
of  watching  the  proceedings  were  treated  in 
a  similar  manner.  Many  were  arrested  with- 
out cause.  Defendant  was  the  leader  in  all 
these  proceedings.  The  registry  lists  con-, 
tained  a  great  number  of  names  of  persons 
not  legal  voters  and  not  residents  of  the  town, 
and  the  vote  at  the  election  as  reported  and 
certified  by  the  canvassers  was  much  larger 
than  the  number  of  actual  voters.  Defendant 
had  been  supervisor  for  eight  successive 
terms,  and  during  that  time  the  vote  of  the 
town  was  nearly  unanimous  in  favor  of  the 
candidates  he  supported,  which  were  some- 
times of  one  political  party  and  sometimes 
of  another.  It  was  held  that  the  evidence 
was  sufficient  to  sustain  a  conviction. 

82.  Com.  V.  Hart,  98  Ky.  7,  32  S.  W.  138, 
17  Ky.  L.  Rep.  545. 

Bribery. — By  a  former  statute  in  Kentucky 
no  conviction  for  bribery  could  be  had  upon 
the  uncorroborated  testimony  of  a  single 
witness.  Russell  v.  Com.,  3  Bush  (Ky.) 
469.  But  that  statute  was  repealed  May  7, 
1886,  and  the  conviction  of  a  defendant  for 
receiving  a  bribe  for  his  vote  may  now  be 
had  on  the  uncorroborated  testimony  of  the 
briber,  although  contradicted  by  defendant. 
Cheek  v.  Com.,  87  Ky.  42,  7  S.  W.  403,  9 
Ky.  L.  Rep.  880. 

83.  State  v.  Douglass,  7  Iowa  413. 

84.  Punishment  inflicted  by  jury. —  Under 
a  statute  giving  the  jury  authority  in  fixing 
the  penalty  for  a  misdemeanor  if  the  same 
be  a  fine  to  say  in  their  verdict  whether  de- 
fendant shall  be  put  at  hard  labor  in  lieu 
of  imprisonment  for  non-payment  of  the  fine, 
the  offense  so  punishable  being  manifestly 
misdemeanors  only,  a  judgment  on  a  verdict 
directing  punishment  by  hard  labor  for  re- 
ceiving a  bribe  for  voting,  being  a  crime  for 
Avhich  under  the  provisions  of  the  constitu- 
tion a  person  may  be  excluded  from  office 
and  suffrage,  is  erroneous.  Eldridge  v.  Com., 
87  Ky.  365,  8  S.  W.  892,  10  Ky.  L.  Rep.  176. 
Under  the  Kentucky  act  of  April  10,  1878, 
section  2,  providing  that  if  a  part  or  all  the 
penalty  for  a  misdemeanor  prescribed  in  Gen. 
St.  c.  29,  be  a  fine,  the  jury  in  fixing  the 
amount  shall  say  in  its  verdict  whether  on 
failure  to  pay  defendant  shall  be  put  to  hard 
labor  in  lieu  of  imprisonment,  does  not  ap- 
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H.  Review.  The  supreme  court  of  tlie  United  States  lias  jurisdiction  to 
issue  a  writ  of  liabeas  corpus  to  inquire  as  to  the  imprisonment  of  an  officer  of 
election  convicted  for  a  violation  of  an  election  law,  where  it  is  claimed  that  the 
law  is  unconstitutional  ;  but  errors  of  the  trial  court  not  going  to  its  jurisdiction 
can  be  reviewed  only  by  writ  of  error. 


ELECTION  OFFICER.    See  Elections. 

ELECTIO  SEMEL  FACTA,  ET  PLACITUM  TESTATUM,  NON  PATITUR  REGRESSUM. 

A  maxim  meaning  '*  Election  once  made,  and  plea  witnessed,  suffers  not  a  recall."  ^ 
ELECTIVE  FRANCHISE.    See  Elections. 

ELECTIVE  OFFICE.  A  term  applied  to  any  office  to  be  filled  by  the  voters  at 
any  state,  city,  or  town  election.^    (See,  generally.  Elections  ;  Officees.) 

ELECTOR.^  In  general,  one  who  elects,  or  one  who  has  the  right  of  choice.* 
Also  one  who  exercises  the  right  of  election  in  equity.^  (See  Choice  ;  Elect  ; 
Election;  and  generally.  Elections.) 

ELECTORAL  COLLEGE.    See  United  States. 

Electors  of  the  county.  In  law,  those  present  and  voting  at  an  election 
within  the  county.^    (See,  generally.  Elections.) 

Electrical  plant.  In  technical  parlance,  a  plant  consisting  of  dynamos, 
converters,  switchboard,  lamps,  etc.,  with  the  necessary  wiring  and  connections."^ 

ELECTRIC  ARC.    A  term  used  to  describe  the  flow  of  electric  current  over  an 
air  gap  caused  by  the  interruption  of  the  continuity  of  the  circuit  by  throwing 
open  a  bridge  connecting  the  two  stationary  terminals  connected  to  the  opposite 
branches  of  a  circuit.^ 
.  ELECTRIC  COMPANIES.    See  Electricity. 


ply  to  a  conviction  for  betting  on  an  election, 
made  a  misdemeanor  by  Gen,  St.  c.  47,  and 
on  default  by  defendant  it  is  not  necessary 
to  impanel  a  jury  to  fix  the  punishment. 
Cam.  V.  Neat,  89  Kv.  241,  12  S.  W.  256,  11 
Ky.  L.  Rep.  434. 

Disqualification  for  holding  office. —  The 
trial,  conviction,  and  sentence  of  one  who 
holds  the  office  of  sheriff  of  the  offense  of 
bribing  a  voter  previous  to  his  election  to  the 
office,  is  not  such  a  conviction  of  misbe- 
havior in  office  or  of  any  infamous  crime  as 
will  disqualify  him  from  exercising  the  du- 
ties of  his  office.  Com.  r.  Shaver,  3  Watts 
&  S.  (Pa.)  338,  Brightly  Lead.  Cas.  El.  134. 

Fine  fixed  at  amount  bet. —  Where  a  stat- 
ute provides  that  if  any  one  shall  bet  on  an 
election  he  shall  be  fined  not  exceeding  the 
amount  bet,  it  has  been  held  that  the  amount 
risked  or  bet  is  the  value  of  the  property, 
because  one  might  lose  that;  and  as  a  bet  is 
a  joint  transaction,  both  parties  are  held 
equally  guilty  and  each  should  be  fined  up 
to  the  amount  bet.  In  re  Shumate,  15  Gratt. 
(Va.)  653. 

85.  Ex  p.  Clark,  100  U.  S.  399,  25  L.  ed. 
[30] 


715;  Ex  p.  Siebold,  100  U.  S.  371,  25  L.  ed. 
717. 

1.  Wharton  L.  Lex. 

Applied  in  Equitable  Co-operative  Foundrv 
Co.  V.  Hersee,  33  Hun  (N.  Y.)   169,  177. 

2.  Mass.  Rev.  Laws  (1902),  p.  104,  c.  11, 
§  1. 

3.  See  8  Cyc.  739  note  90,  791  note  6,  846 
note  29;  7  Cyc.  135. 

4.  Webster  Diet,  [quoted  in  Beardstown  v. 
Virginia,  76  111.  34,  39]. 

5.  Bouvier  L.  Diet. 

In  the  German  Empire,  the  name  was  given 
to  those  great  princes  who  had  the  right  to 
elect  the  emperor  or  king.    Bouvier  L.  Diet. 

6.  Taylor  v.  Taylor,  10  Minn.  107. 

7.  John  A.  Roebling's  Sons  Co.  v.  Hum- 
boldt Electric  Light,  etc.,  Co.,  112  Cal.  288, 
290,  44  Pac.  568. 

8.  It  is  "  mainly  a  stream  of  metallic  va- 
por "  which  comes  from  the  fusing  and  vapor- 
izing of  the  contracts  or  of  the  electrodes,  for 
an  electric  arc  "  is  the  source  of  an  intense 
heat  and  light."  Thomson-Houston  Electric 
Co.  r.  Nassau  Electric  R.  Co.,  107  Fed.  277, 
278,  46  C.  C.  A.  263. 
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For  Matters  Relating  to  : 

Constitutional  Law,  see  Constitutional  Law. 
Eminent  Domain,  see  Eminent  Domain. 


*  Author  of  "Bastards,"  5  Cyc.  622;  "  Briiges,"  5  Cyc.  1049;  "  Census,"  6  Cyc.  725 ;  "Colleges  and  Universi- 
ties," 7  Cyc.  233  ;  "Common  Scold,"  8  Cyc.  392  ;  "  Compounding  Felony,"  8  Cyc.  492  ;  "  Concealment  of  Birth  or 
Death,"  8  Cyc.  .545  ;  "  Confusion  of  Goods,"  8  Cyc.  570 ;  "  Continuances  in  Criminal  Cases,"  9  Cyc.  163  ;  "  Covenant 
Action  of,"  11  Cv'c.  1022  :  "  Debt,  Action  of,"  13  Cyc.  402  ;  "  Detectives,"  14  Cyc.  234  ;  and  joint  author  of  "Dam- 
ages." 13  Cyc.  266. 

466 


ELEOTIUCITY 


[15  Cyc]  467 


For  Matters  Kelating  to  —  {continued') 

Master  and  Servant,  see  Master  and  Servant. 

Municipal  Corporation,  see  Municipal  Corporations. 

Kail  road,  see  Railroads  ;  Street  Railroads. 

Telegraphs  and  Telephones,  see  Telegraphs  and  Telephones. 

1.  DEFINITION. 

Electricity  in  physics  is  "  the  name  given  to  the  cause  of  a  series  of  phenomena 
exhibited  by  various  substances,  and  also  to  the  phenomena  themselves."  Its 
true  nature  is  not  understood.^ 

II.  RIGHT  TO  PRODUCE  AND  SELL. 

The  right  to  produce  and  sell  electricity  as  a  commercial  product  is  not  a  pre- 
rogative of  government  but  is  open  to  all.^ 

III.  ELECTRICAL  COMPANIES.^ 
A.  Construction  of  Franchise.    The  charter  of  a  company  engaged  in  the 
manufacture  or  sale  of  electricity  for  lighting  or  other  purposes  will  be  strictly 
construed  against  the  incorporators  in  reference  to  the  powers  of  the  company,^  the 


1.  Imperial  Diet,  [quoted  in  Spensley  v. 
Lancashire  Ins.  Co.,  54  Wis.  433,  442,  11 
N.  W.  894,  where  the  court,  quoting  from  the 
same  authority,  said :  "  We  are  totally  igno- 
rant of  the  nature  of  this  cause  —  whether 
it  be  a  material  agent  or  merely  a  property 
of  matter.  But  as  some  hypothesis  is  neces- 
sary for  explaining  the  phenomena  observed, 
it  has  been  assumed  to  be  a  highly  subtile, 
imponderable  fluid,  identical  with  lightning, 
which  pervades  tlie  pores  of  all  bodies,  and 
is  capable  of  motion  from  one  body  to  an- 
other. ...  Electricity,  when  accumulated 
in  large  quantities,  becomes  an  agent  capable 
of  producing  the  most  sudden,  violent  and 
destructive  effects,  as  in  thunder  storms ;  and 
even  in  its  quiescent  state  it  is  extensively 
concerned  in  the  operations  of  nature"]. 

Other  definitions  are:  "A  name  denoting 
the  cause  of  an  important  class  of  phenomena 
of  attraction  and  repulsion,  chemical  decom- 
position, etc.,  or,  collectively,  these  phenomena 
themselves.  The  true  nature  of  electricity 
is  as  yet  not  at  all  understood :  but  it  is 
probable  that  it  is  not,  as  was  formerly  as- 
sumed, of  the  nature  of  a  fluid  —  either  a 
single  fluid,  as  was  supposed  by  Franklin,  or 
two  fluids  ( positive  and  negative ) ,  as  was 
supposed  by  Symmer.  The  word  was  first 
used  by  Gilbert,  the  creator  of  the  science  of 
electricity,  and  by  him  was  applied  to  the 
phenomena  of  attraction  and  repulsion  as 
exhibited  when  amber  (electrum)  and  some 
other  substances  of  a  similar  character  were 
briskly  rubbed.  Its  meaning  has  been  grad- 
ually extended  to  include  a  large  variety  of 
phenomena,  among  which  may  be  named  heat- 
ing, luminous  and  magnetic  eff'ects,  chemical 
decomposition,  etc.,  together  with  numerous 
apparent  attractions  and  repulsions  of  mat- 
ter widely  differing  from  those  originally 
noted,  but  all  of  which  are  attributed  to  a 
common  cause.  The  subject  is  usually  di- 
vided into  the  two  parts  of  statical  or  fric- 


tional  electricity,  including  the  electricity 
produced  by  friction  and  analogous  means, 
the  phenomena  of  which  are  chiefly  statical, 
and  current  electricity  (also  called  voltaic 
electricity),  including  that  produced  by  the 
chemical  or  voltaic  battery  and  electromag- 
netic machines,  the  phenomena  of  which  are 
mostly  dynamical."    Century  Diet. 

As  used  in  the  Electric  Lighting  Act  of  1882 
(45  &  46  Vict.  c.  56,  §  32)  it  "means  elec- 
tricity, electric  current,  or  any  like  agency." 

"'Electric'  suggests  a  meaning.  I  do  not 
mean  to  say  it  has  a  meaning.  The  more 
one  knows  of  electricity  perhaps  the  less 
meaning  it  has.  .  .  .  The  Act  of  Parliament 
[relative  to  a  trade  mark]  is  for  an  ordinary 
Englishman.  What  does  the  ordinary  Eng- 
lishman know  of  '  Electric '  as  applied  to 
velveteen  ?  He  knows  what  '  Electric  '  is  more 
or  less,  perhaps  rather  less  than  more,  and 
he  associates  it  with  electricity  —  that  is  what 
an  ordinary  person  would  suppose,  rightly 
or  wrongly.  .  .  .  This  word  is  not  obviously 
meaningless,  and  is  not  in  my  judgment  a 
fancy  word."  In  re  Van  Duzer's  Trade-Mark, 
34  Ch.  D.  623,  643,  56  L.  J.  Ch.  370,  56 
L.  T.  Rep.  N.  S.  286,  35  Wkly.  Rep.  294,  per 
Lindley,  L.  J. 

Electric  launches  as  steam  vessels  see  Col- 
lision, 7  Cye.  329  note  81. 

2.  Purnell  v.  McLane,  (Md.  1904)  56  Atl. 
830. 

3.  See  also  Railroads;  Street  Railroads; 
Telegraphs  and  Telephones. 

4.  Brush  Electric  Light  Co.  v.  Jones  Broth- 
ers Electric  Co.,  10  Ohio  Dec.  (Reprint)  767, 
23  Cine.  L.  Bui.  329,  holding  that  the  au- 
thority to  engage  in  electrical  illumination 
must  be  clear  and  explicit,  and  will  not  be 
implied  from  the  authority  to  manufacture 
and  operate  dynamos,  motors,  and  other  elec- 
trical appliances,  or  to  manufacture,  buy,  and 
sell  telegraph  and  eloctrical  appliances  and 
engage  in  "  general  light  manufacturing." 
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excliisiveness  ^  and  the  perpetuity  ^  of  tlie  grant,  and  tlie  performance  of  conditions 
upon  whicli  the  privilege  is  conferred.'^ 

B.  Reg'ulation  and  Control.^  Companies  engaged  in  the  manufacture  or 
handling  of  so  dangerous  a  commodity  as  electricity  are  subject  to  reasonable 
regulations  and  restrictions  by  the  proper  authorities.  They  may  be  i-equired  to 
transfer  their  wires  from  poles  to  conduits,^  and  to  supply  electric  lighting  to  prem- 
ises within  a  specified  distance  of  their  wires.^^ 

C.  Rights  and  PowePS— 1.  In  General.    The  general  rules  of  law  gov- 


Companies  organized  before  electricity  was 
used  for  lighting  will  not  be  held  to  contem- 
plate the  furnishing  of  light  by  this  means, 
although  the  words  used  in  the  articles  of 
incorporation  are  broad  enough  to  be  con- 
strued otherwise  had  this  means  of  lighting 
been  so  commonly  used  as  to  have  been  in  the 
probable  contemplation  of  the  grantors  of  the 
charter.  Carthage  i;.  Carthage  Light  Co.,  97 
Mo.  App.  20;  Scranton  Electric  Light,  etc., 
Co.'s  Appeal,  122  Pa.  St.  154,  15  Atl.  446,  9 
Am.  St.  Rep.  79,  1  L.  R.  A.  285. 

Place  of  operation. —  A  charter  authorizing 
a  company  to  manufacture  and  sell  electricity 
for  light,  heat,  or  power  in  certain  villages, 
and  in  other  cities,  villages,  and  towns  of  a 
designated  state,  is  sufficiently  broad  to  au- 
thorize the  company  to  extend  its  electrical 
appliances  to  adjoining  towns.  Metropolitan 
Trust  Co.  1*.  Dolgeville  Electric  Light,  etc., 
Co.,  35  Misc.  (N.  Y.)  467,  71  N.  Y.  Suppl. 
1055. 

5.  Empire  City  Subway  Co.  v.  Broadway, 
etc.,  R.  Co.,  87  Hun  (N.  Y.)  279,  33  N.  Y. 
Suppl.  1055 ;  Scranton  Electric  Light,  etc., 
Co.  V.  Scranton  Illuminating  Heat,  etc.,  Co., 
3  Pa.  Co.  Ct.  628,  both  cases  holding  that 
the  rule  that  the  grant  of  a  franchise  will  be 
construed  strictly  against  its  alleged  exclu- 
siveness  applies  to  companies  engaged  in  the 
manufacture  or  sale  of  electricity. 

A  period  of  exclusiveness  until  an  electric 
company  shall,  from  its  earnings,  have  "  real- 
ized and  divided  among  its  stockholders  for 
five  years  a  dividend  of  eight  per  cent "  is 
not  terminated  by  the  fact  that  its  profits 
have  within  such  time  exceeded  fifty  per  cent, 
if  they  have  been  invested  in  good  faith  in 
improvements  and  not  set  apart  as  dividends. 
Wilkes-Barre  Electric  Light  Co.  v.  Wilkes- 
Barre  Light,  etc.,  Co.,  4  Kulp  (Pa.)  47. 

6.  Horner  i;.  Eaton  Rapids,  122  Mich.  117, 
80  N.  W.  1012,  holding  that  an  electrical 
company's  claim  of  a  perpetual  or  vested 
right  in  a  street  for  certain  purposes  will  not 
be  sustained  unless  clearly  established. 

7.  Edison  Electric  Illuminating  Co.  v. 
Hooper,  85  Md.  110,  36  Atl.  113  (holding 
that  if  certain  acts  or  the  compliance  with 
conditions  precedent  are  necessary  for  the 
acquirement  of  certain  privileges,  the  com- 
pany must  comply  therewith  before  claiming 
the  same)  ;  Kensington  Electric  Co.  v.  Phila- 
delphia, 187  Pa.  St.  446,  41  Atl.  309  (holding 
that  where  valuable  privileges  are  given  an 
electric  light  company  by  an  ordinance  in  con- 
sideration of  which  provision  is  made  that 
the  company  shall  light  all  buildings  belong- 
ing to  the  city  which  are  occupied  as  police 
and  fire  stations  within  a  designated  terri- 
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tory,  the  company  may  be  required  to  light 
a  new  building  used  for  such  a  purpose  which 
is  erected  in  the  vicinity  of  and  as  a  substi- 
tute for  an  old  building ) . 

Consent  of  municipal  officers. —  Under  some 
statutes  the  consent  of  a  city  board  must  first 
be  obtained  before  an  electric  light  company 
may  furnish  lights  therein.  Atty.-Gen.  v. 
Walworth  Light,  etc.,  Co.,  157  Mass.  86,  31 
N.  E.  482,  16  L.  R.  A.  398,  holding  that  the 
statute  applies  to  wires  laid  under  the  streets 
by  the  predecessor  of  an  electric  light  com- 
pany; also  to  wires  put  up  by  the  company, 
even  though,  where  they  cross  the  streets,  they 
were  sold  to  its  customers  to  evade  the  stat- 
ute; and  also  to  wires  put  up  and  owned  by 
the  company's  customers  without  intent  to 
evade  the  statute. 

8.  Corporate  charter  as  contract  see  Con- 
stitutional Law,  8  Cyc.  951  note  98,  982 
note  36. 

9.  Geneva  Geneva  Telephone  Co.,  30  Misc. 
(N.  Y.)  236,  62  N.  Y.  Suppl.  172  (holding 
that  such  a  requirement  is  not  unconstitu- 
tional as  imposing  taxation  on  such  corpora- 
tions without  their  consent  or  opportunity  of 
being  heard)  ;  Missouri  f.  Murphy,  170  U.  S. 
78,  18  S.  Ct.  505,  42  L.  ed.  955. 

Use  of  municipal  conduits.^  They  may  be 
required  to  use  certain  conduits  constructed 
by  a  citv  (Missouri  v.  Murphy,  170  U.  S.  78, 
18  S.  Ct.  505,  42  L.  ed.  955  ),  since  it  will  be 
presumed  that  the  municipal  officers  will 
make  proper  regulations  for  the  use  of  a 
conduit  by  difl'erent  companies  which  are  ex- 
pected to  use  the  same  jointly.  Geneva  f. 
Geneva  Telephone  Co.,  30  Misc.  (N.  Y.)  236, 
62  N.  Y.  Suppl.  172.  See,  generally.  Munici- 
pal COKPORATIONS. 

10.  Moore  v.  Champlain  Electric  Co.,  88 
N.  Y.  App.  Div.  289,  85  N.  Y.  Suppl.  37 
( holding,  however,  that  under  the  statute  pro- 
viding that  the  occupant  of  any  premises 
within  one  hundred  feet  of  the  wires  of  any 
electric  light  corporation  may  require  it  to 
supply  him  with  electric  light,  and,  on  failure 
to  do  so  within  ten  days,  it  shall  forfeit  cer- 
tain sums  to  the  applicant,  an  occupant  is 
not  entitled  to  make  such  requirement,  and 
collect  the  penalty  for  failure  to  comply  there- 
with, because  within  one  hundred  feet  of  the 
company's  wire  to  light  the  street,  which 
could  not  be  used  for  lighting  dwellings)  ; 
Andrews  v.  North  River  Electric  Light,  etc., 
Co.,  24  Misc.  (N.  Y.)  671,  53  N.  Y.  Suppl. 
810  [affirming  23  Misc.  512,  51  N.  Y.  Suppl. 
872]  (holding,  however,  that  the  company 
may  require  the  applicant  to  specify  the  num- 
ber of  lights  or  the  quantity  of  power  de- 
sired) . 
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erning  the  powers  of  corporations  are  commonly  applicable  to  electrical 
companies. 

2.  Poles  and  Conduits  —  a.  In  General.  Under  some  statutes  an  electrical 
company  cannot  place  poles  in  the  streets  of  a  city  without  first  obtaining  from  it 
a  particular  designation  thereof ;  and  the  company  must  usually  exercise  the 
right  to  place  poles  and  string  wires  thereon  subject  to  the  police  powers  of  the 
municipality.^^  The  right  to  lay  underground  wires  in  a  street  includes  the  right 
to  break  up  the  surface  thereof  and  make  proper  excavations.^^ 

b.  Rights  of  Abutting  Owners.  A  company  cannot  place  a  pole  in  front  of 
property  abutting  on  a  street  unless  it  is  necessary  for  the  better  transaction  of  its 
business.^^  Poles  may  usually  be  erected,  however,  upon  obtaining  the  consent  of 
adjoining  owners  ;  but  the  company  has  no  right  to  injure  or  mutilate  the  trees  of 
an  adjoining  owner,  if  it  can  be  avoided  by  reasonable  care  and  proper  insulation. 

3.  Conflicting  Franchises  and  Operations  —  a.  Priority.  If  two  or  more  elec- 
trical companies  come  into  conflict  in  their  operations,  the  rights  of  that  one  will 
prev'ail  w^hose  franchise  was  first  obtained,  other  things  being  equal. 


11.  American  L.  &  T.  Co.  v.  General  Elec- 
tric Co.,  71  N.  H.  192,  51  Atl.  6G0,  holding 
that  such  companies,  although  quasi-public 
corporations,  may  mortgage  their  property 
and  secondary  franchises  without  legislative 
consent.  See  also  Metropolitan  Trust  Co.  r. 
Dolgeville  Electric  Light,  etc.,  Co.,  35  Misc. 
(N.  Y.)  467,  71  N.  Y.  Suppl.  1055,  holding 
that  a  statute  authorized  a  corporation  or- 
ganized for  the  manufacture  of  electricity 
for  the  purpose  of  light,  heat,  etc.,  to  execute 
a  trust  mortgage  securing  its  long-term  bonds, 
which  would  cover  after-acquired  property. 
See,  generally,  Corporations. 

Construction  of  franchise  see  supra,  III,  A. 

12.  Meyers  r.  Hudson  County  Electric  Co., 
60  N.  J.  'L.  315,  37  Atl.  618.  ^  See,  however, 
Suburban  Light,  etc.,  Co.  v.  Boston,  153  Mass. 
200,  26  N.  E.  447,  10  L.  R.  A.  497,  holding 
that  a  statute  which  made  it  obligatory  upon 
a  city  board  to  designate  the  location  of  tele- 
graph poles,  and  which  was  subsequently  ex- 
tended to  apply  to  electric  light  companies 
"  so  far  as  applicable,"  does  not  necessitate 
any  action  on  the  part  of  the  board  as  to  the 
location  of  poles  for  the  latter  kind  of  com- 
pany. 

13.  Monongahela  v.  Monongahela  Electric 
Light  Co.,  12  Pa.  Co.  Ct.  529;  Lancaster  v. 
Edison  Electric  Illuminating  Co.,  8  Pa.  Co. 
Ct.  178,  holding  that  they  may  be  required  to 
number  them  and  designate  them,  with  initials. 
See,  generally,  Municipal  Corporations. 

License-tax. — The  company  may  be  required 
to  take  out  a  license  imposing  a  tax  of  fifty 
cents  a  year  for  each  pole.  Lancaster  v. 
Edison  Electric  Illuminating  Co.,  8  Pa.  Co. 
Ct.  178.  But  see  Newcastle  v.  Electric  Il- 
luminating Co.,  16  Pa.  Co.  Ct.  663,  holding 
that  when  a  city  enters  into  a  contract  with 
an  electric  light  company  to  light  the  city,  it 
gives  them  the  right  to  erect  poles  and  wires 
to  carry  out  their  contract,  and  cannot  im- 
pose a  tax  on  poles  or  wires  used  exclusively 
for  that  purpose,  but  that  the  city  may  exact 
a  tax  on  poles  and  wires  used  to  light  private 
properties. 

14.  Montreal  v.  Standard  Light,  etc.,  Co., 
[1897]  A.  C.  527,  66  L.  J.  P.  C.  113,  77  L.  T. 
Rep.  N.  S.  115. 


15.  Tiffany  v.  U.  S.  Illuminating  Co.,  51 
X.  Y.  Super.  Ct.  280  [affirming  67  How.  Pr. 
73]. 

16.  Point  Pleasant  Electric  Light,  etc.,  Co. 
V.  Bay  Head,  62  N.  J.  Eq.  296,  49  Atl.  1108. 

Consent  is  not  always  necessary.  Mont- 
clair  Liglit.  etc.,  Co.  r.  Montclair,  67  N.  J.  L. 
151,  50  Atl.  350,  holding  that,  where  a  city 
enters  into  a  contract  with  an  electric  light 
company  requiring  it  to  erect  poles  at  desig- 
nated points,  the  company  is  relieved  from 
the  necessity  of  obtaining  the  consent  of  the 
adjoining  property-owners. 

17.  Van  Siclen  v.  Jamaica  Electric  Light 
Co.,  45  N.  Y.  App.  Div.  1,  61  N.  Y.  Suppl. 
210  [affirmed  in  168  N.  Y.  650,  61  N.  E. 
1135];  Malone  v.  Waukesha  Electric  Light 
Co.,  (Wis.  1904)  98  N.  W.  247,  holding  that 
in  the  absence  of  special  authority  a  company 
has  no  right  to  set  a  pole  in  front  of  an  abut- 
ting owner's  property,  so  as  to  require  the 
trimming  of  his  shade  trees,  without  his  con- 
sent. 

18.  Nebraska  Telephone  Co.  v.  York  Gas, 
etc..  Light  Co.,  27  Nebr.  284,  43  N.  W.  126 
(holding  that  an  electric  light  company  will 
not  be  enjoined  from  stringing  its  wires  so 
as  to  interfere  with  a  telephone  company, 
where  the  light  company  obtained  its  fran- 
chise first)  ;  Edison  Electric  Light,  etc.,  Co. 
V.  Merchants',  etc.,  Electric  Light,  etc.,  Co., 
200  Pa.  St.  209,  49  Atl.  766,  80  Am.  St.  Rep. 
712  (holding  that  if  limitations  must  neces- 
sarily be  placed  on  one  or  the  other,  the  later 
company  must  give  way,  and  that  the  fact 
that  it  is  under  contract  with  the  city  for 
work  of  a  public  nature  does  not  alter  its 
position)  ;  Paris  Electric  Light,  etc.,  Co.  v. 
Southwestern  Tel.,  etc.,  Co.,  (Tex.  Civ.  App. 
1894)  27  S.  W.  902  (holding  that  an  electric 
light  company  will  be  enjoined  from  placing 
its  wires  in  such  close  proximity  as  to  im- 
pair the  efficiency  of  a  previously  established 
telephone  service)  ;  Rutland  Electric  Light 
Co.  V.  Marble  City  Electric  Light  Co.,  65  Vt. 
377,  26  Atl.  635,  36  Am.  St.  Rep.  868,  20 
L.  R.  A.  821  (holding  that  the  court  will  en- 
join interference  with  the  operations  of  an 
electric  light  company  by  a  company  subse- 
quently formed  for  the  same  purpose). 

[Ill,  C,  3.  al 
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b.  Injury  Resulting  From  Operation.^^  It  sometiuies  occurs  that  a  company 
whose  business  requires  the  use  of  electricity  is  injured  l)y  the  escape  of  electricity 
from  the  appliances  of  a  company  subsequently  organized  for  quasi-public  pur- 
poses, and  in  determining  tlie  relative  rights  of  the  parties  the  courts  are  not  in 
complete  accord.  It  has  been  held  that  if  plaintiff's  franchise  expressly  provides 
that  the  pursuit  of  its  business  shall  not  prevent  the  adoption  by  the  public  of  a 
safe,  convenient,  and  expeditious  mode  of  transit,  and  defendant  is  performing  this 
function,  plaintiff  cannot  recover  for  injury  either  by  induction  or  by  conduction  ; 
and  also  that  while  a  company  transporting  electricity  by  wires  over  the  street 
cannot  recover  for  injuries  occasioned  by  induction  from  a  subsequently  erected 
electric  railway,  where  the  establishment  of  the  latter  is  a  legitimate  use  of  the 
street,  yet  it  may  recover  for  injury  arising  from  conduction,  where  it  does  not 
occur  upon  or  within  the  streets  or  through  the  medium  of  plaintiff's  poles  and 
wires  upon  the  streets.^^ 

D.  Dealings  With  Customers — l.  In  General.  Contracts  made  by  a, com- 
pany dealing  in  electricity  with  its  customers  are  governed  for  the  most  part  by  the 
general  rules  of  law  applicable  to  other  contracts.-^ 

2.  Discrimination  —  a.  In  General.  Electric  light  companies  cannot  arbitrarily 
charge  different  prices  to  different  patrons  for  light,  but  must  treat  all  customers 
without  unjust  discrimination.---'    A  company  maintaining  a  conduit,  however, 


Equity  will  adjust  the  conflicting  interests, 

if  possible,  so  that  each  company  may  exer- 
cise its  own  franchise  as  fully  as  is  com- 
patible with  the  necessary  exercise  of  the 
other.  Edison  Electric  Light,  etc.,  Co.  f. 
Merchants',  etc..  Electric  Light,  etc.,  Co.,  200 
Fa.  St.  209,  49  Atl.  766,  86  Am.  St.  Rep.  712. 

19.  Negligence  of  joint  operators  of  ap- 
pliances see  infra,  III,  E,  1,  b,  (ii),  (c). 

20.  Hudson  River  Telephone  Co.  v.  Water- 
vliet  Turnpike,  etc.,  Co.,  135  N.  Y.  393,  32 
N.  E.  148,  31  Am.  St.  Rep.  838,  17  L.  R.  A. 
674  [reversing  61  Hun  140,  15  N.  Y.  Suppl. 
752]  ;  Cincinnati  Inclined  Plane  R.  Co.  v. 
City,  etc.,  Telephone  Assoc.,  48  Ohio  St.  890, 
27  *N.  E.  890,  29  Am.  St.  Rep.  559,  12  L.  R.  A. 
534  [reversing  11  Ohio  Dec.  (Reprint)  106, 
24  Cine.  L.  Bui.  471]. 

21.  Cumberland  Tel.,  etc.,  Co.  f.  United 
Electric  R.  Co.,  93  Tenn.  492,  29  S.  W.  104, 
27  L.  R.  A.  236.  This  case,  while  arriving 
at  a  different  result  than  the  analogous  case 
of  Hudson  River  Telephone  Co.  v.  Watervliet 
Turnpike,  etc.,  Co.,  135  N.  Y.  393,  32  N.  E. 
148,  31  Am.  St.  Rep.  838,  17  L.  R.  A.  674 
{reversing  61  Hun  140,  15  N.  Y.  Suppl.  752], 
is  not  necessarily  in  conflict  therewith,  as  in 
the  latter  case  the  injury  complained  of,  aris- 
ing from  conduction,  seems  to  have  arisen 
from  the  fact  that  the  telephone  company  had 
an  underground  return  wire  for  at  least  part 
of  the  distance  in  the  street,  and  the  decision 
in  Cumberland  Tel.,  etc.,  Co.  v.  United  Elec- 
tric R.  Co.,  supra,  lays  stress  upon  the  fact 
that  the  injury  arising  from  conduction  in 
that  case  was  upon  plaintiff's  private  prop- 
erty and  that  of  its  subscribers  lying  outside 
of  the  street  and  within  half  a  mile  on  either 
side.  But  see  Cumberland  Tel.,  etc.,  Co.  v. 
United  Electric  R.  Co.,  42  Fed.  273,  12  L.  R.  A. 
544  (where  the  court,  in  refusing  to  grant  an 
injunction  on  the  ground  that  complainant's 
business  was  being  injured  by  conduction, 
also  held  that  defendants  would  not  be  liable 


in  damages  resulting  from  this  injury,  inas- 
much as  complainant  could  obviate  the  dif- 
ficulty by  a  return  wire  much  cheaper  than 
could  defendant  obviate  the  difficulty  by  re- 
modeling its  system)  ;  Eastern,  etc..  Tel.  Co. 
V.  Cape  Town  Tramways  Co.,  [1902]  A.  C. 
381,  86  L.  T.  Rep.  N.  S.  457,  71  L.  J.  P.  C. 
122,  50  Wkly.  Rep.  657. 

Grounding  current. —  A  reason  Avhich  has 
been  urged  against  the  allowance  of  damages 
for  injuries  arising  from  conduction  is  that 
inasmuch  as  the  right  to  use  the  earth  as  a 
return  circuit  is  common  and  universal,  it 
is  not  subject  to  the  rule  that  a  party  who 
is  prior  in  point  of  time  is  prior  in  point 
of  right  in  using  the  same.  Cincinnati  In- 
clined Plane  R.  Co.  v.  City,  etc..  Tel.  Assoc., 
48  Ohio  St.  390,  27  N.  E.  890,  29  Am.  St. 
Rep.  559,  12  L.  R.  A.  534.  Where,  however, 
a  telephone  company  use  the  earth  for  this 
purpose  on  its  private  premises  or  the  prem- 
ises of  its  subscribers,  it  would  be  unfair  to 
assume  that  another  company,  by  generating 
and  using  an  immeasurably  superior  current 
of  electricity,  should  be  allowed  to  invade 
the  private  premises  of  another  and  destroy 
the  successful  pursuit  of  a  legitimate  busi- 
ness. Cumberland  Tel.,  etc.,  Co.  v.  United 
Electric  R.  Co.,  93  Tenn.  492,  29  S.  W.  104, 
27  L.  R.  A.  236. 

22.  Laclede  Power  Co.  r.  Stillwell,  97  Mo. 
App.  258,  71  S.  W.  380,  construing  a  con- 
tract as  binding  the  customer  to  take  power 
during  the  life  of  the  contract  and  not  merely 
to  take  it  at  such  times  during  the  contract 
period  as  he  might  require  it.  See,  generally, 
Contracts. 

23.  Snell  r.  Clinton  Electric  Light,  etc..  Co., 
196  111.  626,  63  N.  E.  1082,  89  Am.  St.  Rep. 
341,  58  L.  R.  A.  284  [reversing  95  111.  App. 
552]  ;  Cincinnati,  etc.,  R.  Co.  v.  Bowling 
Green,  57  Ohio  St.  336,  49  N.  E.  121,  41 
L.  R.  A.  422. 

Discrimination  by:  Gas  companies  see  Gas. 
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through  which  electrical  companies  by  paying  a  rental  value  have  acquired  the 
right  to  lay  their  wires,  is  not  a  quasi-public  corporation  in  the  sense  that  tlie 
courts  will  interfere  and  regulate  or  determine  the  amount  of  rent  which  it  may 
charge  for  the  use  of  the  conduit.^* 

b.  What  Constitutes.  The  question  of  what  constitutes  an  unjust  discrimina- 
tion against  a  customer  of  an  electric  light  company  depends  upon  the  circum- 
stances of  tlie  particular  case.^^  A  mere  difference  in  charges  to  different  custom- 
ers does  not  of  necessity  constitute  a  discrimination.^*^ 

E.  Liability  For  Injuries  Caused  by  Electricity  — l.  Negligence  — a.  In 
General.  Companies  engaged  in  the  manufacture,  sale,  or  use  of  electricity  are 
liable  for  injuries  arising  from  their  negligence  the  same  as  other  corporations, 
and  subject  to  the  same  rules.-^ 

b.  Measure  of  Care  Required  —  (i)  General  Rule.    Electrical  companies  are 


Telegraph  and  telephone  companies  see  Tele- 
graphs AND  Telephones. 

24.  Brush  Electric  Illuminating  Co.  v. 
Consolidated  Tel.,  etc.,  Co.,  15  N.  Y.  Suppl. 
81. 

25.  Snell  f.  Clinton  Electric  Light,  etc.,  Co., 
196  111.  626,  63  K  E.  1082,  89  Am.  St.  Rep. 
341,  28  L.  R.  A.  284  [reversing  95  111.  App. 
552]  (holding  that  a  refusal  to  furnish  a 
transformer  or  converter  to  a  customer  with- 
out charge  therefor  because  he  did  not  have 
his  house  wired  by  the  company  is  an  unfair 
discrimination,  where  the  company  furnishes 
such  appliances  free  to  those  whose  houses 
it  has  wired)  ;  Gould  v.  Edison  Electric  Il- 
luminating Co.,  29  Misc.  (N.  Y.)  241,  60 
N.  Y.  Suppl.  559  (holding  that  a  demand 
that  a  prospective  customer  shall  r.gree  to 
pay  a  minimum  charge  of  one  dollar  and  fifty 
cents  per  month  is  reasonable,  where  it  is 
requested  to  put  in  twelve  additional  lamps 
for  the  customer,  each  lamp  necessitating  an 
investment  of  twenty  dollars  on  the  part  of 
the  company)  ;  Mercur  i\  Media  Electric 
Light,  etc.,  Co.,  19  Pa.  Super.  Ct.  519  (hold- 
ing that  where  a  customer  is  transferred  from 
the  contract  to  the  meter  class  of  patrons 
at  his  own  request,  he  cannot  afterward  de- 
mand that  he  be  retransferred,  if  all  persons 
in  the  latter  class  are  treated  fairly  and 
equally,  and  a  retransfer  would  necessitate 
the  incurment  of  additional  expenses  by  the 
company ) . 

26.  Snell  v.  Clinton  Electric  Light,  etc.,  Co., 
196  111.  626,  63  N.  E.  1082,  89  Am.  St.  Rep. 
341,  58  L.  R.  A.  iid4  [reversing  95  111.  App. 
552]  (holding  that  it  depends  upon  the  cir- 
cumstances of  the  case)  ;  Mercur  v.  Media 
Electric  Light,  etc.,  Co.,  19  Pa.  Super.  Ct. 
519  (holding  that  the  distance  from  the  main 
electric  line,  the  number  of  lights  used, 
whether  the  means  of  access  to  a  residence 
is  along  a  public  way  or  over  private  prop- 
erty, arid  the  nature  of  the  obstructions  to 
be  overcome  by  the  company,  are  all  proper 
subjects  for  consideration  in  determining 
whether  a  certain  charge  is  an  unjust  dis- 
crimination) ;  Metropolitan  Electric  Supply 
Co.  V.  Cinder,  [1901]  2  Ch.  799,  65  'J.  P. 
519,  70  L.  J.  Ch.  862,  84  L.  T.  Rep.  N.  S.  818, 
49  Wkly.  Rep.  508  (holding  that  where  the 
circumstances  differ  or  the  quantities  of  elec- 
tricity do  not  correspond,  differences  may  be 
made  in  the  charges  therefor ) , 


27.  Injury  done  to  another  electrical  com- 
pany see  supra,  III,  C,  3,  b. 

28.  See,  generally,  Negligence. 

29.  See  Lewis  v.  Louisville  Electric  Light 
Co.,  50  S.  W.  992,  21  Ky.  L.  Rep.  34.  And 
see,  generally,  Corporations,  10  Cyc.  1221. 

Where  an  electric  company  purchases  a 
plant  of  another  company  and  continues  the 
business,  it  impliedly  contracts  with  cus- 
tomers and  the  public  that  due  care  will  be 
exercised  in  their  protection.  Waller  v.  Leav- 
enworth Light,  etc.,  Co.,  9  Kan.  App.  301, 
61  Pac.  327. 

Independent  contractors. —  Where  an  elec- 
tric light  plant  is  in  actual  operation  and 
lights  are  furnished  and  charges  made  there- 
for, a  contract  with  the  constructors  of  the 
plant  that  they  are  to  keep  a  competent  man 
in  charge,  for  thirty  days  after  regular  serv- 
ice has  begun,  to  make  necessary  adjust- 
ments and  to  instruct  the  attendants  as  to 
their  duties,  does  not  leave  the  possession  of 
the  plant  in  the  hands  of  the  contractor  for 
the  thirty  days'  period  so  as  to  absolve  the 
company  from  liability  for  injuries  resulting 
from  negligence  during  that  interval.  Inter- 
national Light,  etc.,  Co.  v.  Maxwell,  27  Tex. 
Civ.  App.  294,  65  S.  W.  78. 

Negligence  of  third  person. —  While  an  elec- 
tric light  company  is  bound  to  see  that  the 
wires  which  it  puts  in  are  properly  insulated, 
yet  where  it  is  employed  only  to  deliver  the 
current  over  wires  which  have  been  put  in 
by  a  third  person,  its  responsibility  ends  when 
the  connection  is  properly  made  under  proper 
conditions ;  and  if  the  wiring  has  been  un- 
skilfully done,  the  person  injured  cannot  re- 
cover of  the  company.  National  F.  Ins.  Co. 
V.  Denver  Consol.  Electric  Co.,  16  Colo.  App. 
86,  63  Pac.  949. 

Limitation  of  liability. —  A  proviso  in  a 
contract  between  an  electrical  company  and 
a  customer  releasing  it  from  contingent  lia- 
bility for  negligence  is  against  public  policy. 
Denver  Consol.  Electric  Co.  r.  LaAvrence,  31 
Colo.  301,  73  Pac.  39. 

Proximate  cause. —  Where  two  companies 
jointly  use  poles  for  their  wares,  the  negli- 
gence of  the  one  in  failing  properly  to  "in- 
sulate its  wires  is  the  proximate  cause  of  the 
death  of  a  lineman  employed  by  the  other, 
although  the  employing  company  failed  to 
shut  off  the  current  from  its  own  wires  upon 
directing    the    lineman    to    work  thereon. 
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not  insurers  of  tiie  safety  of  the  public  or  of  those  whose  occupation  is  likely  to 
bring  them  into  dangerous  contact  with  their  appliances,  and  hence  are  not  liable 
for  injuries  unless  guilty  of  some  wrongful  act  or  omission.^^  The  measure  or  degree 
of  care  required  of  electrical  companies  is  variously  detined,^^  but  it  is  conceived 
that  the  consensus  of  opinion  is  that  they  mast  exercise  that  reasonable  care  con- 
sistent with  the  jDractical  operation  of  their  business  which  would  be  observed  by 
reasonably  prudent  persons  under  like  circumstances,  increasing  the  care  with  any 
change  in  conditions  likely  to  increase  the  danger,^^  and  having  due  regard  to  the 
existing  state  of  science  and  of  the  art  in  question.^^ 

(ii)  Applicatioi^s  of  Rule — (a)  In  General.    The  proper  degree  of  care 


standard  Light,  etc.,  Co.  v.  Munsey,  (Tex. 
Civ.  App.  1903)  76  S.  W.  931.  So  the  fail- 
ure of  an  electric  light  company  to  insulate 
its  wires  is  the  proximate  cause  of  the  death 
of  a  person  coming  in  contact  with  it  after 
it  had  burned  and  fallen  into  the  street,  al- 
though the  burning  of  the  wire  was  due  to 
the  negligence  of  a  telephone  company  in  so 
loosely  stringing  its  wires  above  those  of  the 
light  company  that  during  a  storm  they  fell 
upon  the  latter.  Hebert  v.  Lake  Charles  Ice, 
etc.,  Co.,  Ill  La.  522,  35  So.  731,  64  L.  R.  A. 
101.    See  also  infra,  III,  E,  3,  c,  (iii). 

30.  Delaioare. —  Cook  v.  Wilmington  City 
Electric  Co.,  9  Houst.  306,  32  Atl.  643. 

Illinois.—  Tri-City  R.  Co.  v.  Killeen,  92  111. 
App.  57. 

New  York. —  Ludwig  v.  Metropolitan  St.  R. 
Co.,  71  N.  Y.  App.  Div.  210,  75  N.  Y.  Suppl. 
667. 

Oregon. —  Boyd  v.  Portland  Electric  Co.,  40 
Oreg.  126,  66  Pac.  576. 

Pennsylvania. — Smith  v.  East  End  Electric 
Light  Co.,  198  Pa.  St.  19,  47  Atl.  1123;  Hand 
V.  Central  Pennsylvania  Telephone,  etc.,  Co., 
1  Lack.  Leg.  N.  351. 

31.  Schweitzer  v.  Citizens'  Gen,  Electric 
Co.,  52  S.  W.  830,  21  Ky.  L.  Rep.  608,  hold- 
ing that  a  high  degree  of  care  is  requisite. 

The  highest  degree  of  care  is  necessary. 
Macon  v.  Paducah  St.  R.  Co.,  110  Ky.  680, 
62  S.  W.  496,  23  Ky.  L.  Rep.  46;  Haynes  v. 
Raleigh  Gas  Co.,  114  N.  C.  203,  19  S.  E.  344, 
41  Am.  St.  Rep.  786,  26  L.  R.  A.  810. 

The  utmost  degree  of  care  is  required.  Gi- 
raudi  v.  Electric  Imp.  Co.,  107  Cal.  120,  40 
Pac.  108,  48  Am.  St.  Rep.  114,  28  L.  R.  A. 
596;  Perham  v.  Portland  Gen.  Electric  Co., 
33  Oreg.  451,  53  Pac.  14,  24,  72  Am.  St.  Rep. 
730,  40  L.  R.  A.  799. 

Every  means  to  protect  the  public  from  in- 
jury must  be  employed.  Cook  v.  Wilmington 
City  Electric  Co.,  9  Houst.  (Del.)  306,  32 
Atl.  643. 

32.  Colorado. —  Denver  Consol.  Electric  Co. 
t\  Lawrence,  31  Colo.  301,  73  Pac.  39;  Den- 
ver Consol.  Electric  Co.  v.  Simpson,  21  Colo. 
371,  41  Pac.  499,  31  L.  R.  A.  566;  Walters 
V.  Denver  Consol.  Electric  Co.,  17  Colo.  App. 
192,  68  Pac.  117. 

Connecticut. — Nelson  v.  Branford  Lighting, 
etc.,  Co.,  75  Conn.  548,  54  Atl.  303. 

Delaware. —  Neal  v.  Wilmington,  etc.,  R. 
Co.,  3  Pennew.  467,  53  Atl.  338. 

Illinois. —  Economy  Light,  etc.,  Co.  r.  Ste- 
phen, 187  111.  137,  58  N.  E.  359  [affirming  87 
111,  App.  220]. 

[in,  E,  1,  b,  (i)] 


loioa. —  Knowlton  v.  Des  Moines  Edison 
Light  Co.,  117  Iowa  451,  90  N.  W.  818. 

Louisiana. —  Potts  v.  Shreveport  Belt  R. 
Co.,  110  La.  1,  34  So.  103,  98  Am.  St.  Rep. 
452 ;  Clements  v.  Louisiana  Electric  Light 
Co.,  44  La.  Ann.  692,  11  So.  51,  32  Am.  St. 
Rep.  348,  16  L.  R.  A.  43;  Yates  v.  Brush 
Electric  Light,  etc.,  Co.,  40  La.  Ann.  467,  4 
So.  250. 

Maryland. —  Brown  v.  Edison  Electric  Il- 
luminating Co.,  90  Md.  400,  45  Atl.  182,  78 
Am.  St.  Rep.  442,  46  L.  R.  A.  745. 

Missouri. —  Geismann  r.  Missouri-Edison 
Electric  Co.,  173  Mo.  654,  73  S.  W.  654. 

Nebraska. —  New  Omaha  Thomson-Houston 
Electric  Light  Co.  v.  Johnson,  (1903)  93 
N.  W.  778. 

New  York. —  Caglione  v.  Mt.  Morris  Elec- 
tric Co.,  56  N.  Y.  App.  Div.  191,  67  N.  Y. 
Suppl.  660;  Wittleder  v.  Citizens'  Electric 
Illuminating  Co.,  50  N.  Y.  App.  Div.  478, 
64  N.  Y,  Suppl.  114;  Ennis  f.  Gray,  87  Hun 
355,  34  N.  Y.  Suppl.  379. 

Oregon. —  Ahern  v.  Oregon  Telephone,  etc., 
Co.,  24  Oreg.  276,  33  Pac.  403,  35  Pac.  549, 
22  L.  R.  A.  635. 

Texas. —  Brush  Electric  Light,  etc.,  Co.  v. 
Lefevre,  (Civ.  App.  1900)  55  S.  W.  396; 
Citizens'  R.  Co.  v.  Gifford,  (Civ.  App.  1898) 
47  S.  W.  1041. 

Canada. —  Royal  Electric  Co.  v.  Heve,  1 1 
Quebec  K.  B.  436. 

See  18  Cent.  Dig.  tit.  "  Electricity,"  §  7. 

33.  Martinek  v.  Swift,  122  Iowa  611,  98 
N.  W.  477  (holding,  in  an  action  for  the 
death  of  plaintiff's  decedent  from  a  shock 
received  while  handling  an  electric  light  on 
defendant's  premises,  that  evidence  that  de- 
fendant used  an  ordinary  brass  socket  on  a 
secondary  circuit  conducting  electricity  to  a 
light  on  his  premises  was  not  evidence  of 
negligence,  such  sockets  being  in  universal 
use  on  similar  circuits,  and  considered  safe 
as  against  the  voltage  ordinarily  transmitted 
over  such  circuits)  ;  Herzog  v.  Municipal 
Electric  Light  Co.,  89  N.  Y.  App.  Div.  569, 
85  N.  Y.  Suppl.  712  (holding,  in  an  action 
for  the  loss  of  a  building  destroyed  by  fire 
communicated  by  wires  placed  in  the  building 
by  defendant  under  a  contract  to  wire  the 
building  for  electric  lighting,  made  several 
years  before  the  fire,  that  defendant  was  lia- 
ble only  for  the  exercise  of  ordinary  care  as 
exercised  by  persons  engaged  in  the  same 
business,  according  to  the  state  of  the  art 
and  methods  generally  used  at  the  time  the 
work  was  done ) . 
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requires  a  greater  precaution  against  injury  from  electric  wires  when  so  placed 
that  persons  are  likely  to  come  in  contact  therewith  than  at  more  isolated  points.^^ 
Municipal  regulations  concerning  the  placement  or  protection  of  wires  must  be 
observed,^*^  and  they  must  be  so  erected  as  to  withstand  ordinary  weather  and 
diligence  must  be  exercised  to  discover  any  breaks  or  defects  in  the  wires.^^  So 
if  the  facilities  for  the  use  of  electricity  in  a  building  are  removed  the  wires  also 
must  be  removed. 

(b)  Insulation  and  Inspection.  The  exercise  of  a  sufficient  degree  of  care 
requires  a  careful  and  proper  insulation  of  all  wiies  and  appliances  in  places 
where  there  is  a  likelihood  or  reasonable  probability  of  liuman  contact  therewith,^^ 


34.  Walters  v.  Denver  Consol.  Electric 
Light  Co.,  17  Colo.  App.  192,  68  Pac.  117. 

Roofs  of  houses  are  accessible  for  purposes 
of  repair  or  otherwise,  and  hence  wires  strung 
thereon  must  be  properly  protected  or  placed 
out  of  danger  of  contact.  Giraudi  v.  Elec- 
tric Imp.  Co.,  107  Cal.  120,  40  Pac.  108,  48 
Am.  St.  Rep.  114,  28  L.  R.  A.  590;  Ennis  v. 
Grav,  87  Hun  (N.  Y.)  355,  34  N.  Y.  Suppl. 
379.' 

35.  McLaughlin  r.  Louisville  Electric  Light 
Co.,  100  Ky.  173,  37  S.  W.  851,  18  Ky.  L. 
Rep.  693,  34  L.  R.  A.  812;  Overall  f.  Louis- 
ville Electric  Light  Co.,  47  S.  W.  442,  20 
Kv.  L.  Rep.  759;  McMullan  t.  Edison  Elec- 
tric Illuminating  Co.,  13  Misc.  (N.  Y.)  392, 
34  N.  Y.  Suppl.  248  (holding  that  it  was  not 
negligence  to  fail  to  tape  the  end  of  service 
wires  which  entered  in  a  cellar  eight  feet 
from  the  ground,  the  current  being  such  as 
would  not  cause  death  or  great  bodily  harm)  ; 
Brush  Electric  Light,  etc.,  Co.  v.  Lefevre,  93 
Tex.  604,  57  S.  W.  040,  77  Am.  St.  Rep.  898, 
49  L.  R.  A.  771  (holding  that  the  top  of  a 
wooden  awning  containing  no  railings  and 
not  used  as  a  place  of  resort  is  not  a  place 
Avhere  people  would  be  expected  to  resort, 
and  that  negligence  cannot  be  imputed  to  a 
company  for  placing  wires  two  feet  over  the 
top  of  it ) . 

36.  California. —  Wales  v.  Pacific  Electric 
Motor  Co.,  130  Cal.  521,  62  Pac.  932,  1120. 

Iowa. —  Knowlton  v.  Des  Moines  Edison 
Light  Co.,  117  Iowa  451,  90  N.  W.  818. 

Louisiana. —  Clements  v.  Louisiana  Electric 
Light  Co.,  44  La.  Ann.  692,  11  So.  51,  32  Am. 
St.  Rep.  348,  16  L.  R.  A.  43. 

North  Carolina. —  Mitchell  v.  Raleigh  Elec- 
tric Co.,  129  N.  C.  166,  39  S.  E.  801,  85  Am. 
St.  Rep.  735,  55  L.  R.  A.  398. 

Texas. —  Brush  Electric  Light,  etc.,  Co.  v. 
Lefevre,  (Civ.  App.  1900)  55  S.  W.  396. 

37.  Wolpers  v.  New  York,  etc..  Electric 
Light,  etc.,  Co.,  91  N.  Y.  App.  Div.  424,  86 
N.  Y.  Suppl.  845  (holding  that  ordinary 
storms  must  be  anticipated)  ;  Mitchell  v. 
Charleston  Light,  etc.,  Co.  45  S.  C.  146,  22 
S.  E.  767,  31  L.  R.  A.  577. 

38.  Macon  v.  Paducah  St.  R.  Co.,  110  Ky. 
680,  62  S.  W.  496,  23  Kv.  L.  Rep.  46 ;  Mitchell 
V.  Charleston  Light,  etc.,  Co.,  45  S.  C.  146, 
22  S.  E.  767,  31  L.  R.  A.  577  ;  Wehner  v. 
Lagerfelt,  27  Tex.  Civ.  App.  520,  66  S.  W. 
221.    See  also  infra.  III,  E,  1,  b,  (ii),  (b). 

39.  Southern  Bell  Telephone,  etc.,  Co.  v. 
McTyer,  137  Ala.  601,  34  So.  1020. 

40.  Colorado. — National  F.  Ins.  Co.  v.  Den- 


ver Consol.  Electric  Co.,  16  Colo.  App.  86,  63 
Pac.  949. 

Kansas. —  Consolidated  Electric  Light,  etc., 
Co.  V.  Healy,  65  Kan.  798,  70  Pac.  884. 

Kentucky. —  Thomas  v.  Maysville  Gas  Co., 
108  Ky.  224,  56  S.  W.  153,  21  Ky.  L.  Rep. 
1690,  53  L.  R.  A.  147;  McLaughlin  v.  Louis- 
ville Electric  Light  Co.,  100  Ky.  173,  37  S.  W. 
851,  18  Ky.  L.  Rep.  693,  34  L.  R.  A.  812; 
Owensboro  v.  Knox,  76  S.  W.  191,  25  Ky.  L. 
Rep.  680;  Lexington  R.  Co.  v.  Fain,  71  S.  W. 
628,  24  Ky.  L.  Rep.  1443 ;  O'Donnel  f.  Louis- 
ville Electric  Light  Co.,  55  S.  W.  202,  21 
Ky.  L.  Rep.  1362 ;  Schweitzer  v.  Citizens'  Gen. 
Electric  Co.,  52  S.  W.  830,  21  Ky.  L.  Rep. 
608 ;  Overall  v.  Louisville  Electric  Light  Co., 
47  S.  W.  442,  20  Ky.  L.  Rep.  759. 

Missouri. —  Geismann  v.  Missouri-Edison 
Electric  Co.,  173  Mo.  654,  73  S.  W.  654. 

Neiv  Jersey. — Anderson  r.  Jersey  City  Elec- 
tric Light  Co.,  63  N.  J.  L.  387,  43  Atl.  654. 

Texas. —  Standard  Light,  etc.,  Co.  v.  Mun- 
sey,  (Civ.  App.  1903)  76  S.  W.  931;  Brush 
Electric  Light,  etc.,  Co.  v.  Lefevre,  (Civ.  App. 
1900)  55  S.  W.  396. 

West  Virginia. —  Thomas  v.  Wheeling  Elec- 
trical Co.,  54  W.  Va.  395,  46  S.  E.  217. 

See  also  supra,  III,  E,  1,  b,  (ii),  (a)  ; 
infra,  III,  E,  1,  b,  (ii),  (c)  ;  III,  E,  1, 
b,  (III). 

Insulation  against  lightning. —  It  has  been 
held  that  a  company  need  not  insulate  its 
wires  against  electricity  having  its  origin  in 
the  clouds  or  atmosphere.  Phoenix  Light, 
etc.,  Co.  V.  Bennett,  (Ariz.  1903)  74  Pac.  48. 
Compare  Griffith  v.  New  England  Tel.,  etc., 
Co.,  72  Vt.  441,  48  Atl.  643,  52  L.  R.  A.  919 
(holding  that  whether  a  defendant  was  negli- 
gent in  failing  to  supply  and  use  an  appli- 
ance, if  one  such  were  obtainable,  which  would 
prevent  lightning  entering  a  residence  over  a 
telephone  wire,  is  for  the  jury)  ;  Southwest- 
ern Tel.,  etc.,  Co.  v.  Robinson,  50  Fed.  810, 
1  C.  C.  A.  684,  16  L.  R.  A.  545. 

Cause  of  contact. —  It  is  the  absolute  duty 
of  an  electric  light  company  conveying  elec- 
tricity by  overhead  wires  in  the  streets  of  a 
city  to  keep  them  constantly  insulated  so  as 
to  guard  against  the  effect  on  objects  coming 
in  contact  with  them,  regardless  of  the  causes 
which  may  bring  about  such  contact.  Hebert 
V.  Lake  Charles  Ice,  etc.,  Co.,  Ill  La.  522,  35 
So.  731,  64  L.  R.  A.  101. 

Insulation  of  wires  put  in  by  third  person 
see  supra,  note  29. 

State  of  art  as  affecting  sufficiency  of  in- 
sulation see  supra,  III,  E,  1,  b,  (i). 

[Ill,  E,  1,  b,  (II),  (b)] 
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and  such  reasonable  and  thorough  inspection  as  will  preserve  such  insulation  from 
impairment  or  detect  any  defects  when  occurring.^^ 

(c)  Adjoining  or  Contiguous  Lines.  Due  care  requires  those  using  wires  or 
conductors  of  electricity  so  to  place  and  maintain  them  with  reference  to  similar 
conducting  agencies  that  dangerous  contact  is  not  probable;  and  where  wires 
maintained  concurrently  by  different  parties  are  so  erected  or  strung  that  one  is 
likely  to  fall  upon  or  come  in  contact  witli  the  other,  thereby  producing  possible 
destructive  consequences,  either  or  both  of  them  must  make  efforts  to  abate  such 
dangerous  condition,^^  and  if  an  injury  occurs  through  a  neglect  of  such  duty, 
both  are  liable.^^  So  where  companies  engaged  in  the  handling  or  conduction  of 
electricity  lease  or  allow  other  similar  companies  to  use  their  structures  for  similar 
purposes,  due  care  requires  the  former  to  keep,  so  far  as  is  practicable,  their  wires 
in  .a  safe  and  harmless  condition  at  such  places  as  the  servants  of  the  latter  are 
expressly  or  impliedly  licensed  to  go  in  the  performance  of  tlieir  duties  in  repair- 
ing or  handling  the  latter  company's  wires.^ 


Want  of  insulation  as  proximate  cause  of 

injury  see  supra,  note  29. 

41.  Potts  V.  Shreveport  Belt  R.  Co.,  110 
La.  1,  34  So.  103,  98  Am.  St.  Rep.  452;  Wag- 
ner V.  Brooklyn  Heights  R.  Co.,  174  N.  Y. 
520,  66  N.  E.  1117  [affirming  69  N.  Y.  App. 
Div.  349,  74  N.  Y.  Suppl.  809,  holding  that 
the  mere  fact  of  insulation  is  a  recognition 
of  the  inherent  danger  of  a  conductor  of 
electricity]  ;  Fitzgerald  v.  Edison  Electric  Il- 
luminating Co.,  200  Pa.  St.  540,  50  Atl.  161, 
86  Am.  St.  Rep.  732.  See  also  supra,  III,  E, 
1,  b,  (II),  (A)  ;  infra,  III,  E,  1,  b,  (ii),  (c)  ; 
III,  E,  1,  b,  (Til). 

Presumption  of  knowledge. —  Where  an 
abrasion  of  the  insulation  of  a  wire  has  been 
seen  and  known  to  exist  by  several  persons 
for  two  years,  knowledge  thereof  on  the  part 
of  the  company  will  be  presumed.  Mitchell 
V.  Raleigh  Electric  Co.,  129  N.  C.  166,  39 
S.  E.  801,  85  Am.  St.  Rep.  735,  55  L.  R.  A. 
398. 

42.  Alabama. —  McKay  v.  Southern  Bell 
Tel.,  etc..  Co.,  Ill  Ala.  337,  19  So..  695,  56 
Am.  St.  Rep.  59,  31  L.  R.  A.  589. 

Arkansas. —  City  Electric  St.  R.  Co.  v. 
Conery,  61  Ark.  381,  33  S.  W.  426,  54  Am. 
St.  Rep.  262,  31  L.  R.  A.  570. 

Illinois. —  Kankakee  Electric  R.  Co.  v. 
Whittemore,  45  111.  App.  484. 

Louisiana. —  Hebert  v.  Lake  Charles  Ice, 
etc.,  Co.,  Ill  La.  522,  35  So.  731,  64  L.  R.  A. 
101. 

]V  eiv  J  ersey. —  Hamilton  r.  Bordentown 
Electric  Light,  etc.,  Co.,  68  N.  J.  L.  85,  52 
Atl.  290;  Rowe  v.  New  York,  etc.,  Tel.  Co., 
66  N.  J.  L.  19,  48  Atl.  523. 

Islew  York. — Paine  v.  Electric  Illuminating, 
etc.,  Co.,  64  N.  Y.  App.  Div.  477,  72  N.  Y. 
Suppl.  279. 

North  Carolina. —  Haynes  v.  Raleigh  Gas 
Co.,  114  N.  C.  203,  19  S.  E.  344,  44  Am.  St. 
Rep.  786,  26  L.  R.  A.  810. 

Oregon. —  Ahern  v.  Oregon  Telephone,  etc., 
Co.,  24  Oreg.  276,  33  Pac.  403,  35  Pac.  549, 
22  L.  R.  A.  635. 

Pennsylvania. — Devlin  v.  Beacon  Light  Co., 
192  Pa.  St.  188,  43  Atl.  962.  And  see  Hand 
V.  Central  Pennsylvania  Telephone,  etc.,  Co., 
1  Lack.  Leg.  N.  351. 

[Ill,  E,  1,  b.  (u\  (b)] 


Tennessee. —  United  Electric  R.  Co.  v.  Shel- 
ton,  89  Tenn.  423,  14  S.  W.  863. 

Texas. —  International  Light,  etc.,  Co.  v. 
Maxwell,  27  Tex.  Civ.  App.  294,  65  S.  W.  78. 

43.  Alabama. —  McKay  v.  Southern  Bell 
Tel.,  etc.,  Co.,  Ill  Ala.  337,  19  So.  695,  56 
Am.  St.  Rep.  59,  31  L.  R.  A.  589. 

Arkansas. —  City  Electric  St.  R.  Co.  v. 
Conery,  61  Ark.  381,  33  S.  W.  426,  54  Am. 
St.  Rep.  262,  31  L.  R.  A.  570. 

Georgia. —  Western  Union  Tel.  Co.  v.  Grif- 
fith, 111  Ga.  551,  36  S.  E.  859. 

Illinois. —  Economy  Light,  etc.,  Co.  v.  Kil- 
ler, 203  111.  518,  68  N.  E.  72  [afftrming  106 
111.  App.  306]. 

Kansas. —  See  also  Kansas  City  v.  File,  60 
Kan.  157,  55  Pac.  877. 

Kentucky. —  Cumberland  Telephone,  etc., 
Co.  V.  Ware,  74  S.  W.  289,  24  Ky.  L.  Rep. 
2519. 

Tennessee. —  United  Electric  R.  Co.  v.  Shel- 
ton,  89  Tenn.  423,  14  S.  W.  863. 

44.  Georgia. —  Atlanta  Consol.  St.  R.  Co. 
V.  Owings,  97  Ga.  663,  25  S.  E.  377,  33  L.  R.  A. 
798. 

Massachusetts. —  Illingsworth  v.  Boston 
Electric  Light  Co.,  161  Mass.  583,  37  N.  E. 
778,  25  L.  R.  A.  552.  And  see  Barker  v. 
Boston  Electric  Light  Co.,  178  Mass.  503,  60 
N.  E.  2,  M^here  it  is  held  that  if  there  is  a 
general  understanding  that  different  com- 
panies shall  use  the  poles  of  each  other  in 
the  conduct  of  their  business,  the  question  of 
whether  a  person  injured  while  repairing  the 
wires  of  one  of  the  companies  is  a  mere 
licensee  is  for  the  jury. 

NeiD  York. —  Wagner  v.  Brooklvn  Heights 
R.  Co.,  69  N.  Y.  App.  Div.  349,"^  74  N.  Y. 
Suppl.  809. 

Texas. —  Dallas  Electric  Co.  v.  Mitchell, 
(Civ.  App.  1903)  76  S.  W.  935;  Standard 
Light,  etc.,  Co.  v.  Munsey,  (Civ.  App.  1903) 
76  S.  W.  931,  holding  that  where  two  electric 
companies  contract  for  the  joint  use  of  cer- 
tain poles,  the  duty  of  one  of  them  to  keep 
its  wires  properly  insulated  to  avoid  injuries 
to  the  servants  of  the  other  is  incident  to  tlje 
operation  and  ownership  of  its  plant,  and 
non-transferable. 

United   States. —  Newark   Electric  Light, 
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(ill)  As  TO  TiiESPASSERS  OR  LICENSEES.  As  negligence  involves  a  breach  of 
some  duty  owed  by  defendant  to  complainant,^^  it  follows  that  where  electrical 
appliances  are  so  placed  that  persons  would  not,  in  the  pursuance  of  their  ordi- 
nary duties  or  vocations,'**^  or  while  acting  within  the  scope  of  their  licenses,^^  come 
in  contact  therewith,  the  company  is  not  liable  to  one  occupying  the  position  of 
licensee  or  trespasser,  in  the  absence  of  a  showing  of  wilful  or  wanton  injury.'^^ 
The  question  whether  a  person  is  a  mere  licensee  or  a  trespasser  or  not  depends 
largely  upon  the  circumstances  of  the  particular  case.^^  If  the  company  itself  is 
a  trespasser  in  maintaining  its  wires  on  certain  property  it  cannot  object  that 
plaintiff  also  is  a  trespasser  there.^^ 

e.  Contributory  Negligence.    As  in  other  cases  of  negligence,^^  contributory 


etc.,  Co.  V.  Garden,  78  Fed.  74,  23  C.  C.  A. 
C49,  37  L.  R.  A.  725. 

See  also  infra,  III,  E,  1,  b,  (iii). 

The  liability  of  defendant  is  limited  to 
cases  in  which  it  has  permitted  or  licensed 
another  company  to  use  its  fixtures,  and  also 
to  places  where  it  has  reasonable  cause  to 
expect  that  the  servants  of  the  other  company 
would  go  in  the  discharge  of  their  duties  in 
connection  with  wires  attached  to  defendant's 
fixtures  and  to  which  it  has  invited  or  li- 
censed them  to  go.  Hector  v.  Boston  Electric 
Light  Co.,  174  Mass.  212,  54  N.  E.  539,  75 
Am.  St.  Rep.  300. 

45.  See  San  Antonio  Edison  Co.  v.  Dixon, 
17  Tex.  Civ.  App.  320,  42  S.  W.  1009.  And 
see,  generally.  Negligence. 

46;  See  Calumet  Electric  St.  R.  Co.  v. 
Grosse,  70  111.  App.  381  (where  it  is  held  that 
while  an  electric  company  must  necessarily 
use  such  precautions  and  appliances  as  will 
protect  a  person  while  engaged  in  his  ordi- 
nary duties,  it  need  not  provide  precautions 
for  extraordinary  duties  in  which  he  may 
be  engaged)  ;  Proctor  r.  San  Antonio  St.  R. 
Co.,  26  Tex.  Civ.  App.  148,  62  S.  W.  938,  939. 

47.  Hector  v.  Boston  Electric  Light  Co., 
161  Mass.  558,  37  N.  E.  773,  25  L.  R.  A.  554, 
holding  that  while  an  electric  light  company 
is  bound  to  insulate  its  wires  in  all  places 
where  licensees  would  probably  come  in  con- 
tact therewith,  it  is  not  bound  to  insulate 
them  for  the  protection  of  such  persons  when 
acting  without  the  scope  of  their  license,  and 
when  going  to  places  where  the  company  has 
no  reason  to  expect  them  to  go. 

48.  Georgia. —  Augusta  R.'Co.  i\  Andrews, 
89  Ga.  653,  16  S.  E.  203. 

Kentucky. —  Cumberland  Tel.,  etc.,  R.  Co. 
r.  Martin,  76  S.  W.  394,  25  Ky.  L.  Rep.  787, 
63  L.  R.  A.  469. 

Massachusetts. — Sias  v.  Lowell,  etc.,  R.  Co., 
179  Mass.  343,  60  N.  E.  974;  Sullivan  v. 
Boston,  etc.,  R.  Co.,  156  Mass.  378,  31  N.  E. 
128. 

Michigan. —  McCaughna  v.  Owosso,  etc.. 
Electric  Co.,  129  Mich.  407,  89  N.  W.  73,  95 
Am.  St.  Rep.  441. 

Neic  Jersey. —  Newark  Electric  Light,  etc., 
Co.  V.  McGilvery,  62  N.  J.  L.  451,  41  Atl.  955. 

New  York. —  Freeman  v.  Brooklyn  Heights 
R.  Co.,  54  N.  Y.  App.  Div.  596,  66  N.  Y. 
Suppl.  1052. 

Rhode  Island. — Keefe  r.  Narragansett  Elec- 
tric Lighting  Co.,  21  R.  I.  575,  43  Atl.  542. 

See  18  Cent.  Dig.  tit.  "  Electricity,"  §  8. 


49.  Southern  Bell  Telephone,  etc.,  Co.  v. 
McTyer,  137  Ala.  601,  34  So.  1020,  97  Am. 
St.  Rep.  62  (holding  that  a  duty  is  owed  to 
the  customers  of  a  merchant  whose  store  has 
been  fitted  with  electric  appliances  as  well 
as  to  the  storekeeper  himself,  and  that  where 
a  customer  is  injured  by  the  negligent  escape 
of  electricity  he  can  recover  from  the  com- 
pany) ;  Cumberland  Tel.,  etc.,  Co.  v.  Martin, 
76  S.  W.  394,  25  Ky.  L.  Rep.  787,  63  L.  R.  A. 
469,  77  S.  W.  718,  25  Ky.  L.  Rep.  1298 
(holding  that  a  person  who  takes  refuge  un- 
der a  porch  of  a  store  from  an  electrical  storm 
is  a  trespasser  there)  ;  Reagan  v.  Boston 
Electric  Light  Co.,  167  Mass.  406,  45  N.  E. 
743  (holding  that  the  fact  that  an  electric 
light  company  has  contracted  to  make  all 
needed  repairs  on  a  roof  does  not  deprive  the 
owner  of  the  right  to  send  men  there  to  make 
repairs,  and  if,  while  in  the  exercise  of  ordi- 
nary care,  such  persons  are  injured  from  the 
negligent  attachment  of  the  company's  wires, 
they  may  recover)  ;  Wagner  f.  Brooklyn 
Heights  R.  Co.,  69  N.  Y.  App.  Div.  349,  74 
N.  Y.  Suppl.  809  (holding  that  where  an 
electric  company  leases  its  structures  to  a 
municipality  for  the  purpose  of  stringing 
wires  therepn,  it  must  be  held  to  contemplate 
the  necessity  of  their  repair,  and  a  person  so 
engaged  cannot  be  considered  a  trespasser)  ; 
Caglione  r.  Mt.  Morris  Electric  Light  Co.,  56 
N.  Y.  App.  Div.  191,  67  N.  Y.  Suppl.  660 
( holding  that  where  a  person  goes  on  a  public 
highway  and  does  that  which  any  citizen 
would  be  justified  in  doing  in  trying  to  put 
out  a  fire,  although  not  invited  upon  the  prem- 
ises by  the  owner  of  the  building,  he  can- 
not be  considered  a  trespasser  so  far  as  the 
electric  company  who  causes  the  fire  is  con- 
cerned )  ;  Freeman  v.  Brooklvn  Heights  R.  Co., 
54  N.  Y.  App.  Div.  596,  66  N.  Y.  Suppl.  1052 
(holding  that  where  a  safe  sidcAvalk  has  been 
constructed  for  the  accommodation  of  pedes- 
trians, and  the  girders  of  a  bridge  crossed 
by  an  electric  railroad  may  be  used  for  the 
purpose  of  passage  only  by  climbing,  a  per- 
son using  them  cannot  be  said  to  be  a  per- 
son to  whom  the  railroad  company  owes  a 
duty,  and  therefore  it  is  not  liable  if  he  is 
injured  by  an  escape  of  electricity  from  its 
guard  wire).  See  also  supra,  III,  E,  1,  b, 
(11),  (c). 

50.  Wittleder  v.  Citizens'  Electric  Illumi- 
nating Co.,  47  N.  Y.  App.  Div.  410,  62  N.  Y. 
Suppl.  297. 

51.  See,  generally.  Negligence. 

[Ill,  E.  1,  c] 
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negligence  on  the  part  of  plaintiff  in  an  action  for  injury  done  l)y  electricity  pre- 
cludes a  recovery.^^  Thus  one  who  has  notice  of  the  dangerous  condition  of  a 
wire  or  other  electrical  appliance  and  voluntarily  brings  himself  into  contact  with 
it  cannot  hold  the  company  for  the  resulting  injuries.^^  To  give  rise  to  this 
defense,  however,  it  must  be  shown  that  plaintiff  in  coming  in  contact  with  the 
appliances  voluntarily  and  unnecessarily  exposed  liimself  to  danger,^^  and  if  reason- 
able men  might  honestly  differ  on  the  question,  the  court  will  not  hold  plaintiff 
guilty  of  contributory  negligence  as  a  matter  of  law.^^ 


52.  Katafiasz  i*.  Toledo  Consol.  Electric 
Co.,  24  Ohio  Cir.  Ct.  127.  See  also  Cumber- 
land r.  Lottig,  95  Md.  42,  51  Atl.  841 ;  Dan- 
ville St.  Car  Co.  v.  Watkins,  97  Va.  713,  34 
S.  E.  884. 

53.  Cook  V.  Wilmington  City  Electric  Co., 
9  Houst.  (Del.)  306,  32  Atl.  643  (notice  by 
inspection)  ;  Columbus  R.  Co.  v.  Dorsey,  119 
Ga.  363,  46  S.  E.  635  (express  or  implied 
notice)  ;  Frauenthal  t;,  Laclede  Gaslight  Co., 
67  Mo.  App.  1 ;  Katafiasz  f.  Toledo  Consol. 
Electric  Co.,  24  Ohio  Cir.  Ct.  127. 

Where  the  condition  of  a  wire  or  appliance 
is  in  dispute  and  a  party  deliberately  and 
needlessly  touches  it  he  cannot  recover  for 
the  resulting  injury.  Anderson  v.  Jersey 
City  Electric  Light  Co.,  64  N.  J.  L.  664,  46 
Atl.  593,  81  Am.  St.  Rep.  504,  48  L.  R.  A. 
616;  Wood  v.  Diamond  Electric  Co.,  185  Pa. 
St.  529,  39  Atl.  1111. 

Presumption  of  knowledge. —  Ordinarily  a 
person  cannot  be  presumed  to  know  that 
moisture  is  an  agency  which  destroys  the 
insulation  of  a  wire.  Giraudi  v.  Electric 
Imp.  Co.,  107  Cal.  120,  40  Pac.  108,  48  Am. 
St.  Rep.  114,  28  L.  R.  A.  596. 

54.  Clements  v.  Louisiana  Electric  Light 
Co.,  44  La.  Ann.  692,  11  So.  51,  32  Am.  St. 
Rep.  348,  16  L.  R.  A.  43;  Wolpers  f.  New 
York,  etc..  Electric  Light,  etc.,  Co.,  91  N.  Y. 
App.  Div.  424,  86  N.  Y.  Suppl.  845. 

55.  Alabama. —  Jones  v.  Finch,  128  Ala. 
217,  29  So.  182,  holding  that  a  failure  to 
see  a  live  wire  hanging  in  the  street  was  not 
contributory  negligence,  as  one  has  a  right  to 
assume  that  the  sti-eet  is  free  from  dangerous 
obstructions. 

California. —  Giraudi  v.  Electric  Imp.  Co., 
107  Cal.  120,  40  Pac.  108,  48  Am.  St.  Rep. 
114,  28  L.  R.  A.  596,  holding  that  the  mere 
fact  that  a  person  had  been  upon  a  roof  after 
electric  wires  had  been  placed  thereon  did 
not  necessarily  show  that  he  knew  their  loca- 
tion, and  that  his  coming  in  contact  with 
them  on  a  stormy  night  while  upon  the  roof 
for  sufficient  reason  was  not  negligence  as  a 
matter  of  law. 

Colorado. —  Denver  Tramway  Co.  v.  Reid, 
4  Colo.  App.  53,  35  Pac.  269. 

Indiana. —  Brush  Electric  Lighting  Co.  v. 
Kelley,  126  Ind.  220,  25  N.  E.  812,  10 
L.  R.  A.  250. 

Kansas. —  Leavenworth  Coal  Co.  f  .  Ratch- 
ford,  5  Kan.  App.  150,  48  Pac.  927,  holding 
that  an  attempt  by  the  owner  of  a  building 
to  remove  a  live  wire  which  is  emitting  sparks 
and  apparently  endangering  the  building  is 
not  as  a  matter  of  law  contributory  negli- 
gence. 

[HI,  E,  1,  c] 


Louisiana. —  Williams  v.  Louisiana  Elec- 
tric Light,  etc.,  Co.,  43  La.  Ann.  295,  8  So. 
938. 

New  Jersey. —  Suburban  Electric  Co.  v.  Nu- 
gent, 58  N.  J.  L.  658,  34  Atl.  1069,  32 
L.  R.  A.  700. 

North  Carolina. —  Haynes  v.  Raleigh  Gas  i 
Co.,  114  N.  C.  203,  19  S.  E.  344,  41  Am.  St.  f 
Rep.  786,  26  L.  R.  A.  810,  holding  that  where 
there  was  nothing  to  indicate  that  the  wire 
was  charged,  it  was  not  contributory  negli- 
gence for  a  child  ten  years  of  age,  while 
walking  along  the  sidewalk,  to  grasp  a  guy 
wire  which  was  hanging  from  an  electric 
light  pole. 

Pennsylvania. —  Dillon  v.  Allegheny  County 
Light  Co.,  179  Pa.  St.  482,  36  Atl.  164, 
holding  that  it  is  not  necessarily  negligence 
for  a  policeman  to  attempt  to  remove  with 
his  mace  a  broken  wire  hanging  from  a  pole 
in  a  street  in  his  beat,  although  he  knows  it 
to  be  charged. 

United  States. —  Denver  r.  Sherret,  88  Fed. 
226,  31  C.  C.  A.  499,  holding  that  the  fact 
that  plaintiff  was  Avalking  diagonally  across 
the  street  when  struck  by  a  falling  electric 
light  pole  and  wire  did  not  show  contribu- 
tory negligence,  in  the  absence  of  a  knowl-  j 
edge  on  her  part  that  there  was  greater  dan- 
ger in  so  crossing  than  in  following  the 
walk. 

See  18  Cent.  Dig.  tit.     Electricity,"  §  10. 

See  also  infra,  III,  E,  3,  c,  (iii). 

A  failure  to  wear  rubber  gloves  while  hand- 
ling wires  which  are  not  ordinarily  charged 
(Paine  v.  Electric  Illuminating,  etc.,  Co.,  64  . 
N.  Y.  App.  Div.  477,  72  N.  Y.  Suppl.  279) 
or  in  conducting  a  business  where  gloves  are 
not  ordinarily  used  (Geismann  v.  Missouri- 
Edison  Electric  Co.,  173  Mo.  654,  73  S.  W. 
654)  is  not  negligence  as  a  matter  of  law. 

To  assume  that  wires  are  properly  insulated 
is  not  necessarily  negligence  (Knowlton  v. 
Des  Moines  Edison  Light  Co.,  117  Iowa  451, 
90  N.  W.  818;  Clements  v.  Louisiana  Electric 
Light  Co.,  44  La.  Ann.  692,  11  So.  51,  32 
Am.  St.  Rep.  348,  16  L.  R.  A.  43;  Mitchell 
V.  Raleigh  Electric  Co.,  129  N.  C.  166,  39 
S.  E.  80i,  85  Am.  St.  Rep.  735,  55  L.  R.  A. 
398;  Thomas  v.  Wheeling  Electrical  Co.,  54 
W.  Va.  395,  46  S.  E.  217)  ;  and  it  is  neces- 
sary under  such  circumstances  to  look  for 
patent  defects  only  (Clements  v.  Louisiana 
Electric  Light  Co.,  supra;  Mitchell  v.  Raleigh 
Electric  Co.,  supra.  See  also  Fitzgerald  v. 
Edison  Electric  Illuminating  Co.,  200  Pa.  St. 
540,  50  Atl.  161). 

To  assume  that  a  current  will  not  be  turned 
on  while  one  is  handling  or  working  near 
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2.  NuisANCE.^^  If  an  electrical  company  so  operates  its  business  as  to  create  a 
nuisance  it  is  liable  in  damages,^'  and  the  nuisance  may  be  enjoined.^^ 

3.  Procedure  —  a.  Parties.^*^  Where  electric  light  wires  and  telephone  wires 
become  crossed  through  the  joint  negligence  of  both  companies  and  injuries  result, 
the  companies  may  be  joined  as  parties  defendant  in  an  action  for  negligence.^ 

b.  Pleading*'^ — (i)  Complaint.  A  complaint  in  an  action  for  an  injury  aris- 
ing from  a  negligent  escape  of  electricity  must  sliow  that  it  was  the  duty  of 
defendant  to  prevent  the  accident  and  that  it  had  a  reasonable  opportunity  to  dis- 
charge such  duty;^^  but  it  is  usually  sufiicient  to  specify  the  particular  act  of 
commission  or  omission  which  caused  the  injury,  adding  the  general  averment 
that  it  was  negligently  and  carelessly  done  or  omitted ;  and  in  determining 
whether  a  complaint  states  a  cause  of  action,  the  care  required  of  defendant  in 
transporting  such  a  dangerous  element,  together  with  the  presumption  of  negli- 
gence often  arising  from  the  fact  and  the  circumstances  of  the  injury will  be 
considered.^^ 

(ii)  Pleading  and  Proof.  As  in  other  actions  at  law,  the  evidence  offered 
in  support  of  a  complaint  against  an  electrical  company  for  negligence  must  con- 
form with  the  allegations  contained  in  that  pleading.^*^ 

e.  Evidence      (i)  Burden  of  Proof  and  Presu3IPTI0NS.    While  plaintiff 


wires  is  not  negligence  as  a  matter  of  law. 
Knowlton  r.  Des  Moines  Edison  Light  'Co., 
117  Iowa  451,  90  N.  W.  818.  And  see  Paine 
V.  Electric  Illuminating,  etc.,  Co.,  64  N.  Y. 
App.  Div.  477,  72  N.  Y.  Suppl.  279;  Perham 
V.  Portland  Gen.  Electric  Co.,  33  Oreg.  451, 
53  Pac.  14,  24,  72  Am.  St.  Rep.  730,  40 
L.  R.  A.  799. 

56.  See,  generally,  Nuisance. 

57.  Wittleder  v.  Citizens'  Electric  Illumi- 
nating Co.,  47  N.  Y.  App.  Div.  410,  62  N.  Y. 
Suppl.  297. 

58.  Shelfer  v.  City  of  London  Electric 
Lighting  Co.,  [1895]  1  Ch.  287,  64  L.  J.  Ch. 
216,  72  L.  T.  Rep.  N.  S.  34,  12  Reports  112, 
43  Wkly.  Rep.  238,  holding  that  an  injunc- 
tion will  issue  against  one  whose  electrical 
light  plant  so  injures  the  property  of  an- 
other through  vibrations  that  it  constitutes 
a  nuisance.    See,  generally.  Injunctions. 

59.  See,  generally.  Parties. 

60.  Economy  Light,  etc.,  Co.  i\  Hiller,  203 
111.  518,  68  N.  E.  72  [affirming  106  111.  App. 
306]. 

61.  See,  generally,  Pleading. 

62.  Scheiber  v.  United  Telephone  Co.,  153 
Ind.  609,  55  N.  E.  742. 

63.  Chaperon  v.  Portland  Electric  Co.,  41 
Oreg.  39,  67  Pac.  928 ;  Boyd  v.  Portland  Elec- 
tric Co.,  40  Oreg.  126,  66  Pac.  576.  See  also 
Snyder  v.  Wheeling  Electrical  Co.,  43  W.  Va. 
661,  28  S.  E.  733,  64  Am.  St.  Rep.  922,  39 
L.  R.  A.  499. 

Surplusage. —  The  fact  that  a  complaint 
contains  allegations  assuming  that  defendant 
is  an  absolute  insurer  of  the  public  against 
injury  will  not  render  it  fatally  defective, 
where  it  also  alleges  that  the  location  and 
defective  condition  of  the  wire  in  question 
were  due  to  the  negligence  of  defendant  in  the 
building  and  supervision  of  its  line.  Denver 
Consol.  Electric  Co.  v.  Simpson,  21  Colo.  371, 
41  Pac.  499.  31  L.  R.  A.  566. 

For  forms  of  complaints  in  whole  or  in  sub- 
stance held  sufficient  to  state  a  cause  of  ac- 


tion against  an  electric  company  see  the  fol- 
lowing cases : 

Colorado. —  Denver  Consol.  Electric  Co.  v. 
Lawrence,  31  Colo.  301,  73  Pac.  39;  Miller 
t\  Ouray  Electric  Light,  etc.,  Co.,  (App.  1902) 
70  Pac.  447. 

Georgia. —  Western  Union  Tel.  Co.  v.  Grif- 
fith, 111  Ga.  551,  36  S.  E.  859,  holding  that 
while  the  complaint  stated  a  cause  of  action 
and  was  not  subject  to  a  general  demurrer, 
yet  an  allegation  that  one  defendant  per- 
mitted wires  to  remain  in  contact  with  those 
of  the  other  defendant  at  "  divers  other  places 
in  said  village  and  city "  was  subject  to  a 
special  demurrer  because  it  did  not  point  out 
at  what  particular  points  the  wires  crossed. 

Missouri. —  Geismann  v.  Missouri-Edison 
Electric  Co.,  173  Mo.  654,  73  S.  W.  654. 

New  York. —  Wittleder  v.  Citizens'  Electric 
Illuminating  Co.,  47  N.  Y.  App.  Div.  410,  62 
N.  Y.  Suppl.  297,  holding  that  the  complaint 
stated  a  cause  of  action  on  the  ground  of 
either  negligence  or  nuisance. 

Oregon. —  Chaperon  v.  Portland  Electric 
Co.,  41  Oreg.  39,  67  Pac.  928. 

64.  See  infra,  III,  E,  3,  c,  (i). 

65.  Alton  R.,  etc.,  Co.  v.  Foulds,  81  111. 
App.  322. 

66.  See,  generally.  Negligence.  See,  how- 
ever, Lutolf  V.  United  Electric  Light  Co.,  184 
Mass.  53,  67  N.  E.  1025  (holding  that  an 
allegation  that  defendant  negligently  suffered 
its  wires  to  be  out  of  repair  is  sufficient  to 
raise  the  question  whether  defendant  em- 
ployed the  proper  method  of  inspection)  ; 
Melican  v.  Missouri-Edison  Electric  Co.,  90 
Mo.  App.  595  (holding  that  evidence  that 
a  wire  might  be  charged  with  electricity  at 
any  time  and  that  it  was  dangerously  charged 
at  the  time  of  the  injury  is  not  at  variance 
with  an  allegation  that  defendant  maintained 
a  wire  which  was  broken  and  displaced  and 
was  charged  with  electricity  and  therefore 
dangerous ) . 

67.  See,  generally.  Evidence. 
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bears  the  burden  of  convincing  the  jury  of  the  existence  of  the  facts  on  which  lie 
bases  his  riglit  to  relief/^  yet  the  circumstances  of  the  accident  are  often  such  as 
to  create  a  presumption  of  negligence  and  afford  an  application  for  the  maxim  res 
ipsa  loquitur.^^  The  facts  that  a  defendant  conducts  electricity  to  a  certain 
place  ;  that  electricity  so  employed  may  escape  in  such  a  way  as  to  produce  an 
injury  ;  and  that  an  injury  from  electricity  is  actually  occasioned  in  a  place  wliere 
the  injured  party  has  a  right  to  be  are  usually  held  to  constitute  a  priraa  facie 
case  of  negligence  and  shift  upon  defendant  the  burden  of  showing  that  he  was 
not  negligent.'^^ 

(ii)  Admissibility.  In  an  action  against  an  electrical  company  for  negli- 
gence in  the  use  of  electricity  or  electrical  appliances,  any  evidence  tending  to 
establish  the  acts  or  omissions  set  forth  in  the  complaint  is  admissible,'^^  subject, 


68.  See,  generally,  Evidence,  Negligence. 

69.  Boyd  v.  Portland  Electric  Co.,  41  Oreg. 
336,  342,  68  Pac.  810,  where  the  court  said: 
'*  Res  ipsa  loquitur  is  a  maxim  of  evidentiary 
potency  and  consequence,  and  serves  to  imply 
or  raise  a  presumption  of  negligence  as  a  fact, 
when  from  the  physical  facts  attending  the 
accident  or  injury  there  is  a  reasonable  prob- 
ability that  it  would  not  have  happened  if 
the  party  having  control,  management,  or 
supervision,  or  with  whom  rests  the  respon- 
sibility for  the  sound  and  safe  condition  of 
the  thing,  property,  or  appliance  which  is 
the  immediate  cause  of  the  accident  or  in- 
jury, had  exercised  usual  and  proper  care 
and  precaution  with  reference  to  it." 

70.  California. —  Giraudi  v.  San  Jose  Elec- 
tric Imp.  Co.,  107  Cal.  120,  40  Pac.  108, 
48  Am.  St.  Rep.  114,  28  L.  R.  A.  596. 

Colorado. —  Denver  Consol.  Electric  Co.  v. 
Simpson,  21  Colo.  371,  41  Pac.  499,  31 
L.  R.  A.  566 ;  Walters  v.  Denver  Consol.  Elec- 
tric Light  Co.,  17  Colo.  App.  192,  68  Pac.  117. 

Illinois. —  Larson  v.  Central  R.  Co.,  56  111. 
App.  263. 

Kansas. —  Leavenworth  Coal  Co.  v.  Ratch- 
ford,  5  Kan.  App.  150,  48  Pac.  927. 

Kentucky. —  Owensboro  v.  Knox,  76  S.  W. 
191,  25  Ky.  L.  Rep.  680. 

Louisiana. —  Hebert  v.  Lake  Charles  Ice, 
etc.,  Co.,  Ill  La.  522,  35  So.  731,  64  L.  R.  A. 
101,  holding  that  where  a  wire  of  an  electric 
company  was  detached  from  the  poles  and 
lying  in  the  street,  those  having  control  of 
it  have  the  duty  of  accounting  for  its  being 
found  in  such  position,  and  to  show  that  it 
was  not  due  to  their  negligence. 

Missouri. —  Gannon  v.  Laclede  Gaslight  Co., 
145  Mo.  502,  46  S.  W.  968,  47  S.  W.  907,  43 
L.  R.  A.  505. 

New  J ersey. —  Newark  Electric  Light,  etc., 
Co.  V.  Ruddy,  62  N.  J.  L.  505,  41  Atl.  712,  57 
L.  R.  A.  624  [affirmed  in  63  N.  J.  L.  357,  46 
Atl.  1100,  57  L.  R.  A.  624]. 

New  York. —  Wolpers  v.  New  York,  etc.. 
Electric  Light,  etc.,  Co.,  91  N.  Y.  App.  Div. 
424,  86  N.  Y.  Suppl.  845  (holding  that  the 
fact  that  an  electric  wire  fell,  and  that  plain- 
tiff was  injured  by  coming  in  contact  there- 
with on  alighting  from  his  wagon,  affords 
prima  facie  evidence  that  the  accident  arose 
from  want  of  care  on  the  part  of  the  electric 
light  company)  ;  Clancy  v.  New  York,  etc., 
R.  Co.,  82  N.  Y.  App.  Div.  563,  81  N.  Y. 

[Ill,  E,  3,  e.  (i)] 


Suppl.  875 ;  Smith  v.  Brooklyn  Heights  R.  Co., 
82  N.  Y.  App.  Div.  531,  81  N.  Y.  Suppl.  838; 
Ludwig  V.  Metropolitan  St.  R.  Co.,  71  N.  Y. 
App.  Div.  210,  75  N.  Y.  Suppl.  667;  Clarke 
V.  Nassau  Electric  R.  Co.,  9  N.  Y.  App.  Div. 
51,  41  N.  Y.  Suppl.  78. 

North  Carolina. —  Haynes  v.  Raleigh  Gas 
Co.,  114  N.  C.  203,  19  S.  E.  344,  41  Am.  St. 
Rep.  786,  26  L.  R.  A.  810. 

Oregon. —  Boyd  i:.  Portland  Electric  Co.,  41 
Oreg.  336,  68  Pac.  810;  Chaperon  v.  Portland 
Electric  Co.,  41  Oreg.  39,  67  Pac.  928. 

West  Virginia. —  Thomas  v.  Wheeling  Elec- 
trical Co.,  54  W.  Va.  395,  46  S.  E.  217  (hold- 
ing that  where  an  injury  to  a  person  comes 
from  contact  with  a  live  electric  wire,  from 
bad  insulation,  at  a  place  where  there  ought 
to  be  safe  insulation  for  safety  to  persons,  it 
is  negligence  on  the  part  of  the  electrical  cor- 
poration, rendering  it  prima  facie  liable)  : 
Snyder  v.  Wheeling  Electrical  Co.,  43  W.  Va. 
661,  28  S.  E.  733,  64  Am.  St.  Rep.  922,  39 
L.  R.  A.  499. 

71.  Denver  Consol.  Electric  Co.  v.  Simpson, 
21  Colo.  371,  41  Pac.  499,  31  L.  R.  A.  566; 
Rucker  v.  Sherman  Oil,  etc.,  Co.,  (Tex.  Civ. 
App.  1902)  68  S.  W.  818. 

Conditions  after  accident. — Where  the  posi- 
tion of  an  electric  wire  is  material,  and  the 
injury  is  not  of  such  a  nature  as  would  likely 
change  its  situation,  evidence  of  its  position 
a  short  time  after  the  accident  is  admissible. 
Gloucester  Electric  Co.  v.  Kankas,  120  Fed. 
490,  56  C.  C.  A.  640.  See  also  Western  Union 
Tel.  Co.  V.  Thorn,  64  Fed.  287,  12  C.  C.  A, 
104,  holding  that  evidence  of  the  condition 
of  a  wire  nine  months  after  an  accident  was 
admissible  as  corroborative  evidence  of  its 
condition  at  the  time  of  the  accident. 

Cost  of  change  of  system. —  Evidence  that 
a  change  making  certain  appliances  or  the 
system  of  conduction  more  safe  wofuld  have 
cost  an  inconsiderable  amount  is  admissible. 
Herron  v.  Pittsburg,  204  Pa.  St.  509,  54  Atl. 
311,  93  Am.  St.  Rep.  798. 

Demonstrative  evidence. —  Clothing  worn 
by  a  child  at  the  time  it  received  an  electrical 
shock  from  a  live  wire  is  admissible  as  tend- 
ing to  illustrate  and  explain  the  manner  in 
which  the  injury  was  occasioned.  Quincy 
Gas,  etc.,  Co.  v.  Baumann,  203  111.  295,  67 
N.  E.  807. 

Time  of  existence  of  defect. —  It  may  be 

shown  that  a  defect  has  existed  so  long  that 
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liowever,  to  tlie  general  exclusionary  rules  of  evidence  applied  in  other  actions 
for  negligence.''^ 

(ill)  Sufficiency.  The  sufficiency  of  the  evidence  of  defendant's  negligence 
to  carry  the  case  to  the  jury,''^  or  to  show  that  the  negligence  of  defendant,  when 
admitted  or  proven,  was  the  proximate  cause  of  the  injury,'^  or  to  show  freedom 
from  contributory  negligence,'"'  or  to  support  a  verdict  in  favor  of  plaintiff,'^  must 


defendant  should  have  learned  thereof.  Wol- 
pers  f.  New  York,  etc.,  Electric  Light,  etc., 
Co.,  91  N.  Y.  App.  Div.  424,  86  N.  Y.  Suppl. 
845 ;  Fitzgerald  v.  Edison  Electric  Illuminat- 
ing Co.,  200  Pa.  St.  540,  50  Atl.  161,  holding 
that  evidence  that  for  several  weeks  before 
the  accident  a  wire,  when  blown  against  the 
corner  of  a  building,  would  "  spit  fire  "  was 
admissible. 

72.  Martinek  v.  Swift,  (Iowa  1904)  98 
N.  W.  477  (holding  that  evidence  that  a 
horseshoe  was  hanging  over  a  wire  outside 
of  defendant's  office,  leading  to  the  light  in 
question,  in  such  a  position  as  possibly  to 
induce  a  greater  current  on  the  wire,  is  im- 
properly admitted  in  the  absence  of  any  show- 
ing that  defendant  was  responsible  for  the 
presence  of  the  shoe)  ;  Fitzgerald  v.  Edison 
Electric  Illuminating  Co.,  200  Pa.  St.  540, 
50  Atl.  161  (holding  that  the  fact  that  an 
electric  wire  was  put  up  against  the  con- 
sent of  the  owner  is  immaterial,  in  an  action 
against  the  company  by  one  who  while  paint- 
ing the  building  was  injured  because  of  the 
defective  insulation  of  the  wire). 

Remoteness. —  Evidence  of  the  inspection 
of  wires  a  year  previous  to  the  accident,  of- 
fered as  a  preliminary  to  evidence  by  the 
same  inspector  that  the  appliances  as  they 
then  stood  were  properly  constructed,  being 
in  any  event  merely  corroborative,  is  too  re- 
mote in  character  to  b^  admissible.  Nelson 
V.  Branford  Lighting,  etc.,  Co.,  75  Conn.  548, 
54  Atl.  303. 

Rules  as  to  wiring  buildings. —  Rules  of  fire 
underwriters  and  other  electric  light  com- 
panies prescribing  the  manner  of  wiring  build- 
ings are  inadmissible  in  an  action  against 
an  electric  light  company,  inasmuch  as  they 
are  merely  declarations  made  out  of  court 
as  to  their  conceived  propriety  of  insulat- 
ing wires.  Dechert  f.  Municipal  Electric 
Light  Co.,  39  N.  Y.  App.  Div.  490,  57  N.  Y. 
Suppl.  225.  It  has  been  held,  however,  that 
the  ordinances  and  rules  of  the  police  de- 
partment as  to  the  inspection  of  wires  owTied 
by  a  city  are  admissible  as  tending  to  show 
more  clearly  the  duty  resting  on  the  city 
with  regard  to  the  care  required  of  it.  Her- 
ron  v.  Pittsburg,  204  Pa.  St.  509,  54  Atl.  311, 
93  Am.  St.  Rep.  798. 

73.  For  evidence  held  sufficient  to  carry 
the  question  to  the  jury  see  the  following 
cases : 

Illinois. —  Economy  Light,  etc.,  Co.  v.  Sher- 
idan, 200  III.  439,  65  N.  E.  1070. 

Kentucky. —  Owensboro  v.  Knox,  76  S,  W. 
191,  25  Ky.  L.  Rep.  680. 

Maryland. —  Western  Union  Tel.  Co.  v. 
State,  82  Md.  293,  33  Atl.  763,  51  Am.  St. 
Rep.  464,  31  L.  R.  A.  572. 

Massachusetts. —  Lutolf  r.  United  Electric 
Light  Co.,  (1903)  67  N.  E.  1025. 


Neiv  York. —  Braham  v.  Nassau  Electric  R. 
Co.,  72  N.  Y.  App.  Div.  456,  76  N.  Y.  Suppl. 
578;  Ludwig  v.  Metropolitan  St.  R.  Co.,  71 
N.  Y.  App.  Div.  210,  75  N.  Y.  Suppl.  667; 
Gordon  v.  Ashley,  34  Misc.  743,  70  N.  Y. 
Suppl.  1038. 

Oregon. —  Boyd  v.  Portland  Electric  Co.,  41 
Oreg.  336,  68  Pac.  810;  Chaperon  v.  Portland 
Electric  Co.,  41  Oreg.  39,  67  Pac.  928. 

Pennsylvania. —  Herron  v.  Pittsburg,  204 
Pa.  St.  509,  54  Atl.  311,  93  Am.  St.  Rep. 
798. 

For  evidence  held  insufficient  to  take  the 
case  to  the  jury  see  Crowe  v.  Nanticoke  Light 
Co.,  206  Pa.  St.  374,  55  Atl.  1038. 

An  inspection  once  a  week  of  electric  wires 
carrying  a  high  voltage  and  crossing  the  wires 
of  other  companies  does  not  show  freedom 
from  negligence  as  a  matter  of  law.  Paine  v. 
Electric  Illuminating  Co.,  64  N.  Y.  App.  Div. 
477,  72  N.  Y.  Suppl.  279. 

74.  For  illustrative  cases  holding  that  de- 
fendant's negligence  was  the  proximate  cause 
of  the  injury  see  Atlanta  Consol.  St.  R.  Co. 
V.  Owing's,  97  Ga.  663,  25  S.  E.  377,  33 
L.  R.  A.  798 ;  Leavenworth  Coal  Co.  v.  Ratch- 
ford,  5  Kan.  App.  150,  48  Pac.  927:  Paine 
r.  Electric  Illuminating  Co.,  64  N.  Y.  App. 
Div.  477,  72  N.  Y.  Suppl.  279. 

For  illustrative  cases  holding  that  defend- 
ant's negligence  was  not  the  proximate  cause 
of  the  injury  see  Consolidated  Electric  Light, 
etc.,  Co.  'v.  Koepp,  64  Kan.  735,  68  Pac.  608 ; 
Albany  v.  Watervliet  Turnpike,  etc.,  Co.,  76 
Hun  (N.  Y.)  136,  27  N.  Y.  Suppl.  848: 
Huber  v.  La  Crosse  City  R.  Co.,  92  Wis.  636, 
66  N.  W.  708,  53  Am.  St.  Rep.  940,  31 
L.  R.  A.  583. 

75.  Knowlton  v.  Des  Moines  Edison  Light 
Co.,  117  Iowa  451,  90  N.  W.  818  (holding 
that  freedom  from  contributory  negligence 
need  not  be  established  by  direct  affirmative 
proof,  as  the  circumstances  of  the  ease  may 
be  such  as  to  justify  an  inference  of  due 
care)  ;  Clements  r.  Louisiana  Electric  Light 
Co.,  44  La.  Ann.  692,  11  So.  51,  32  Am.  St. 
Rep.  348,  16  L.  R.  A.  43;  New  Omaha  Thom- 
son-Houston Electric  Light  Co.  v.  Johnson, 
(Nebr.  1903)  93  N.  W.  778  (where  the  evi- 
dence was  held  to  show  plaintiff  guilty  of 
contributory  negligence). 

76.  For  evidence  held  sufficient  to  support 
a  verdict  for  plaintiff  see  the  following 
cases : 

California. —  Giraudi  v.  Electric  Imp.  Co.. 
107  Cal.  120,  40  Pac.  108,  48  Am.  St.  Rep. 
114,  28  L.  R.  A.  596. 

Colorado. —  Denver  Consol.  Electric  Co.  v. 
Lawrence,  (1903)  73  Pac.  39. 

Connecticut. —  Nelson  v.  Branford  Light- 
ing, etc.,  Co.,  (1903)  54  Atl.  303. 

Minnesota. —  Schultz  v.  Faribault  Consol. 
Gas,  etc.,  Co.,  82  Minn.  100,  84  N.  W.  631. 
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be  determined  bj  a  reference  to  the  particular  facts  involved,  and  the  general 
rules  of  evidence." 

d.  Trial  —  (i)  Instructions.  The  general  rules  of  law  governing  instruc- 
tions in  civil  cases  generally  apply  in  actions  against  electric  companies.''^ 

(ii)  Questions  For  Jury.  Questions  of  fact  are  ordinarily  to  be  left  to  tlie 
jurj.^^  Thus  it  is  usually  a  question  for  the  jury  to  determine,  under  proper 
instructions  from  the  court,  whether,  under  the  circumstances  of  a  given  case, 
defendant  on  the  one  hand  was  guilty  of  the  acts  and  omissions  complained  of,^^ 


New  Jersey. —  New  Jersey  Consol.  Gas  Co. 
V.  Brooks,  ( Sup.  1902 )  53  Atl.  296. 

New  York. —  O'Flaherty  v.  Nassau  Electric 
R.  Co.,  165  N.  Y.  624,  59  N.  E.  1128  \_affirm- 
ing  34  N.  Y.  App.  Div.  74,  54  N.  Y.  Suppl. 
96]  ;  Smith  v.  Brooklyn  Heights  R.  Co.,  82 
N.  Y.  App.  Div.  531,  81  N.  Y.  Suppl.  838; 
Caglione  v.  Mt.  Morris  Electric  Light  Co.,  56 
N.  Y.  App.  Div.  191,  67  N.  Y.  Suppl.  660; 
Dwyer  v.  Buffalo  Gen.  Electric  Co.,  20  N.  Y. 
App.  Div.  124,  46  N.  Y.  Suppl.  874. 

Pennsylvania. —  Sorrell  v.  Titusville  Elec- 
tric Traction  Co.,  23  Pa.  Super.  Ct.  425. 

Texas. —  San  Antonio  Gas,  etc.,  Co.  v. 
Speegle,  (Civ.  App.  1900)  60  S.  W.  884. 

For  evidence  held  insufficient  to  sustain  a 
verdict  for  plaintiff  see  the  following  cases : 

Colorado. —  National  F.  Ins.  Co.  v.  Denver 
Consol.  Electric  Co.,  16  Colo.  App.  86,  63  Pac. 
949. 

/otua.— Martinek  v.  Swift,  (1904)  98  N.  W. 
477. 

Massachusetts. — Sias  v.  Lowell,  etc.,  R.  Co., 
179  Mass.  343,  60  N.  E.  974. 

NeiD  J ersey. —  McGilvery  v.  Newark  Elec- 
tric Light,  etc.,  Co.,  63  N.  J.  L.  591,  44  Atl. 
637  [affirming  62  N.  J.  L.  451,  41  Atl.  955]. 

New  York. —  Flinn  v.  World's  Dispensary 
Medical  Assoc.,  64  N.  Y.  App.  Div.  490,  72 
N.  Y.  Suppl.  243;  Walters' Syracuse  Rapid 
Transit  R.  Co.,  64  N.  Y.  App.  Div.  150,  71 
N.  Y.  Suppl.  853. 

Pennsylvania. —  Crowe  v.  Nanticoke  Light 
Co.,  206  Pa.  St.  374,  55  Atl.  1038. 

For  evidence  held  sufficient  to  show  that 
the  injury  was  caused  by  an  electric  shock  see 
Chaperon  v.  Portland  Electric  Co.,  41  Oreg. 
39,  67  Pac.  928. 

77.  See,  generally.  Evidence;  Negligence. 

78.  See,  generally,  Trial. 

79.  See  Boyd  v.  Portland  Electric  Co.,  40 
Oreg.  126,  66  Pac.  576;  Denver  v.  Sher- 
rett,  88  Fed.  226,  31  C.  C.  A.  499.  See  also 
Negligence. 

Assumption  of  disputed  facts. —  For  the 
court  to  assume  the  existence  of  facts  in  dis- 
pute is  erroneous.  Dallas  Electric  Co.  v. 
Mitchell,  (Tex.  Civ.  App.  1903)  76  S.  W. 
935. 

Instructions  must  be  confined  to  the  plead- 
ings. Geismann  v.  Missouri-Edison  Electric 
Co.,  173  Mo.  654,  73  S.  W.  654,  holding  that 
a  complaint  alleging  that  death  was  caused 
by  contact  with  one  of  defendant's  electric 
wires  which  through  defendant's  negligence 
had  become  uninsulated  for  a  long  time  prior 
to  the  accident  and  whose  condition  was 
known  or  might  have  been  known  to  defend- 
ant is  sufficiently  broad  to  authorize  an  in- 
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struction  that  it  was  incumbent  on  defendant  j 
to  keep  its  wires  reasonably  safe. 

Instructions  must  conform  to  the  evidence. 
Schweitzer  v.  Citizens'  Gen.  Electric  Co., 
52  S.  W.  830,  21  Ky.  L.  Rep.  608.  However, 
an  instruction  which  correctly  states  the  law 
as  to  what  constitutes  an  act  of  God  is  not 
erroneous  as  being  outside  of  the  evidence, 
where  it  is  shown  that  the  wire  parted  dur- 
ing a  windstorm  of  a  velocity  from  twenty- 
one  to  forty  miles  an  hour,  although  such  a 
storm  was  not  unusual  in  that  locality.  Boyd 
V.  Portland  Electric  Co.,  41  Oreg.  336,  68 
Pac.  810. 

Instructions  must  not  invade  the  province 
of  the  jury.  Boyd  v.  Portland  Electric  Co., 
41  Oreg.  336,  68  "Pac.  810.  And  see  Cumber- 
land Telephone,  etc.,  Co.  v.  Ware,  74  S.  W. 
289,  24  Ky.  L.  Rep.  2519. 

80.  Knowlton  v.  Des  Moines  Edison  Light 
Co.,  117  Iowa  451,  90  N.  W.  818  (holding 
that  the  meaning  of  "  waterproof  "  insulation 
may  be  left  to  the  jury)  ;  Barker  v.  Boston 
Electric  Light  Co.,  178  Mass.  503,  60  N.  E. 
2  (holding  it  to  be  a  question  for  the  jury 
whether  plaintiff  was  a  bare  licensee  or  tres- 
passer ) . 

81.  Colorado. —  Walters  v.  Denver  Consol. 
Electric  Light  Co.,  12  Colo.  App.  145,  54  Pac. 
960. 

Illinois. —  Economy  Light,  etc.,  Co.  v.  Kil- 
ler, 203  111.  518,  68  N.  E.  72  [affirming  106 
111.  App.  306]. 

Kentucky. —  Lexington  R.  Co.  v.  Fain,  71 
S.  W.  628,  24  Ky.  L.  Rep.  1443. 

Massachusetts. —  Lutolf  v.  United  Electric 
Light  Co.,  184  Mass.  53,  67  N.  E.  1025; 
Barker  v.  Boston  Electric  Light  Co.,  178  Mass. 
503,  60  N.  E.  2. 

■Michigan. —  Hovey  v.  Michigan  Telephone 
Co.,  124  Mich.  607,  83  N.  W.  600. 

New  York. —  Wagner  v.  Brooklyn  Heights 
R.  Co.,  174  N.  Y.  520,  66  N.  E.  1117  [affirm- 
ing 69  N.  Y.  App.  Div.  349,  74  N.  Y.  Suppl. 
809];  Wolpers  v.  New  York,  etc..  Electric 
Light,  etc.,  Co.,  91  N.  Y.  App.  Div.  424,  86 
N.  Y.  Suppl.  845 ;  Wittleder  v.  Citizens'  Elec- 
tric Illuminating  Co.,  47  N.  Y.  App.  Div. 
410,  62  N.  Y.  Suppl.  297. 

Oregon. —  Boyd  v.  Portland  Electric  Co..  40 
Oreg.  126,  66  Pac.  576. 

Pennsylvania, —  Fitzgerald  v.  Edison  Elec-  • 
trie  Illuminating  Co.,  207  Pa.  St.  118,  56  Atl. 
350. 

Vermont. —  Griffith  v.  New  England  Tel., 
etc.,  Co.,  72  Vt.  441,  48  Atl.  643,  52  L.  R.  A. 
919. 

Whether  defendant  was  negligent  in  not 
maintaining  a  guard  wire  over  its  trolley 
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and  whether  plaintiff  on  the  other  hand  was  guilty  of  contributory  negligence 
such  as  to  defeat  his  right  to  recover.^^ 

F.  Right  of  Action  Fop  Injuries  to  Company.^^  Title  to  manholes  leading 
to  conduits  constructed  in  a  street  by  electric  lighting  companies  by  municipal 
authority  is  in  the  companies,  so  that  they  may  recover  for  tortious  injury 
thereto.^^ 


ELECTRIC  LIGHT  PLANT.^  A  term  which  includes  the  steam  engine  or  other 
prime  motors,  the  generating  dynamo  or  dynamos,  the  lamps  and  other  elec- 
tro-receptive devices,  and  the  circuit  connected  tlierewith.^  (See,  generally, 
Electricity.) 

Electric  line.  As  defined  by  statute,  the  term  includes  a  wire  or  wires, 
conductor,  or  other  means  used  for  the  purpose  of  conveying,  transmitting,  or 
distributing,  electricity  with  any  casing,  coating,  covering,  tube,  pipe,  or  insulator 
enclosing,  surrounding,  or  supporting  the  same,  or  any  part  thereof,  or  any  appa- 
ratus connected  therewith  for  the  purpose  of  conveying,  transmitting,  or  dis- 
tributing electricity  or  electric  currents.^    (See,  generally.  Electricity.) 

Electric  smelting.^  a  term  which  carries  tlie  idea  of  fusing  and  electro- 
lyzing,  both  being  well-known  functions.^  (See,  generally.  Electricity  ;  Mines 
AND  Mining.) 


wire  to  prevent  wires  falling  thereon  from 
becoming  charged  is  for  the  jury.  Block  i*. 
Milwaukee  St.  R.  Co.,  89  Wis.  371,  61  N.  W. 
1101,  4G  Am.  St.  Rep.  849,  27  L.  R.  A. 
365. 

Whether  defendant  was  grossly  negligent, 

thereby  authorizing  punitive  damages,  is  a 
question  for  the  jury.  Macon  r.  Paducah  St. 
E.  Co.,  62  S.  W.  496,  23  Ky.  L.  Rep.  46. 

Whether  defendant  should  have  known  of 
the  burned-out  or  non- insulated  condition  of 
a  wire  is  a  question  for  the  jury.  Economy 
Light,  etc.,  Co.  r.  Hiller,  203  "^111.  518,  68 
N.  E.  72  [affirming  106  111.  App.  306]  ;  Grif- 
fin V.  United  Electric  Light  Co.,  164  Mass. 
492,  41  N.  E.  675,  49  Am.  St.  Rep.  477,  32 
L.  R.  A.  400. 

Rebuttal  of  prima  facie  case. — ^Vhere  plain- 
tiff establishes  a  prima  facie  case  of  defend- 
ant's negligence  by  showing  that  the  live  wire 
with  which  he  came  in  contact  had  fallen 
into  the  street,  it  is  for  the  jury  to  deter- 
mine whether  the  explanation  offered  by  de- 
fendant is  such  as  to  relieve  it  from  re- 
sponsibility. Wolpers  V.  New  York,  etc..  Elec- 
tric Light,  etc.,  Co.,  91  N.  Y.  App.  Div.  424, 
86  N.  Y.  Suppl.  845. 

82.  Arkansas. —  Texarkana  Gas,  etc.,  Co.  v. 
Orr,  59  Ark.  215,  27  S.  W.  66,  43  Am.  St. 
Rep.  30. 

Colorado. —  Walters  v.  Denver  Consol.  Elec- 
tric Light  Co.,  17  Colo.  App.  192,  68  Pac. 
117. 

Iowa. —  Knowlton  v.  Des  Moines  Edison 
Light  Co.,  117  Iowa  451,  90  N.  W.  818. 

Kentucky. —  Lexington  R.  Co.  v.  Fain,  71 
S.  W.  628,  24  Kv.  L.  Rep.  1443;  Macon  v. 
Paducah  St.  R.  Co.,  62  S.  W.  496,  23  Ky.  L. 
Rep.  46. 

Massachusetts. —  Reagan  r.  Boston  Electric 
Light  Co.,  167  Mass.  406,  45  N.  E.  743; 
Griffin  v.  United  Electric  Light  Co.,  164  Mass. 
492,  41  N.  E.  675,  49  Am.  St.  Rep.  477,  32 
L.  R.  A.  400. 
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Michigan. —  Hovey  v.  Michigan  Telephone 
Co.,  124"  Mich.  607,  83  N.  W.  600. 

Missouri. —  Geismann  v.  Missouri-Edison 
Electric  Co.,  173  Mo.  654,  73  S.  W.  654. 

Nebraska. — South  Omaha  Water-Works  Co. 
V.  Vocasek,  62  Nebr.  710,  87  N.  W.  536. 

Neio  Jersey. —  Rowe  v.  New  York,  etc., 
Telephone  Co.,  66  N.  J.  L.  19,  48  Atl.  523. 

Oregon. —  Bovd  v.  Portland  Electric  Co.,  41 
Oreg.  336,  68  Pac.  810. 

Pennsylvania. —  Fitzgerald  v.  Edison  Elec- 
tric Illuminating  Co.,  207  Pa.  St.  118,  56 
Atl.  350. 

Vermont. —  Griffith  v.  New  England  Tele- 
phone, etc.,  Co.,  72  Vt.  441,  48  Atl.  643,  52 
L.  R.  A.  919. 

83.  Injury  caused  by  another  electrical 
company  see  supra,  III,  C,  3,  b. 

84.  Missouri-Edison  Electric  Co.  v.  Weber, 
102  Mo.  App.  95,  76  S.  W.  736  [citing  State 
V.  St.  Louis,  145  Mo.  551,  46  S.  W.  981,  42 
L.  R.  A.  113],  holding  that  one  may  not 
drive  an  extraordinarily  heavy  load  over  man- 
holes which  he  has  noticed  are  not  strong 
enough  therefor,  where  he  has  ample  room 
to  pass  by  instead  of  over  them;  and  that 
Avhile  the  fact  that  the  manholes  are  con- 
structed according  to  municipal  regulations 
does  not  alone  entitle  the  company  to  recover 
for  the  injury,  yet  it  is  not  necessary  that 
they  should  be  able  to  sustain  as  great  a 
weight  as  the  rest  of  the  street. 

1.  Damages  for  breach  of  contract  to  erect 
electric  light  plant  see  9  Cyc.  783  note  76. 

2.  Fisher  Electric  Co.  v.  Bath  Iron  Works, 
116  Mich.  293,  299,  74  N.  W.  493. 

3.  45  &  46  Vict.  (1882)  c.  56,  §  32. 

4.  "Electric  smelting  processes"  and  fur- 
naces, as  used  in  a  contract  of  assignment  in 
relation  thereto,  do  not  embrace  processes 
solely  electrolytic.  Lowrey  v.  Cowles  Elec- 
tric Smelting,  etc.,  Co.,  68  Fed.  354,  371. 

5.  Cowles  Electric  Smelting,  etc.,  Co.  v. 
Lowrey,  79  Fed.  331,  34.3,  24  C.  C.  A.  616. 
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ELECTROCUTION.    See  Criminal  Law. 

Electrode,  a  pole  of  the  current  from  an  electric  battery  applied  generally 
to  the  two  ends  of  an  open  circuit;^  the  path  by  which  electricity  is  conveyed  into 
or  from  a  solution  or  other  conducting  medium ;  (especially,)  the  wires  or  con- 
ductors, leading  from  the  source  of  electricity,  and  terminating  in  the  medium 
traversed  by  the  currents.'^ 

Electrolysis,    a  chemical  dissolution  by  means  of  an  electric  current.^ 

ELECTRO-METALLURGY.  A  term  characterizing  all  processes  in  which  elec- 
tricity is  applied  to  the  working  of  metals.^ 

ELECTROPLATING.  The  coating  of  one  metal  by  another,  the  deposited  metal 
becoming  inseparably  a  part  of  the  object  plated. 

ELECTROTYPING.  The  act  of  making  electrotypes,  or  copies  of  objects  in 
metal  by  means  of  electricity.^^ 

ELECTUS.  Chosen.i2 

ELEEMOSYNARY.^^  Chaeitable,^^  q.  v. ;  Alms,^^  q.  v.  Something  constituted 
for  the  perpetual  distribution  of  the  alms  or  bounty  of  the  founder.^^  (Eleemosy- 
nary:  Corporation  —  In  General,  see  Asylums;  Charities;  Hospitals;  Adop- 
tion of  Child  by,  see  Adoption  of  Children  ;  Taxation  of,  see  Taxation.) 

Eleemosynary  life.    Living  upon  alms ;  or  entirely  dependent  on  charity." 

ELEGANS.  Accurate.^^ 

ELEGANTER.    Li  the  civil  law,  accurately  ;  with  discrimination.^® 
ELEGIT.    See  Executions. 

Elements.^    In  common  speech,  earth,  air,  fire  and  water.^^    Strictly  speak- 


6.  Century  Diet,  iquoted  in  California  Elec- 
trical Works  V.  Henzel,  48  Fed.  375,  378]. 

7.  Webster  Int.  Diet,  [quoted  in  California 
Electrical  Works  v.  Henzel^  48  Fed  375, 
378]. 

8.  Lowrey  v.  Cowles  Electric  Smelting,  etc., 
Co.,  68  Fed.  354,  366,  where  the  process  is 
described  as  follows :  "  Whenever  a  current 
of  sufficient  quantity  and  intensity  is  passed 
through  a  chemical  compound  in  a  fluid  con- 
dition, it  will  cause  a  chemical  disruption, 
and  one  of  the  elements  will  go  to  the  anode, 

-  or  the  place  at  which  the  current  enters  the 
fluid  mass,  and  the  other  will  go  to  the  cath- 
ode, or  place  where  the  current  leaves  it." 

9.  Edison  Electric  Light  Co.  v.  Westing- 
house,  55  Fed.  490,  508. 

10.  Edison  Electric  Light  Co.  v.  Westing- 
house,  55  Fed.  490,  509,  where  the  process  is 
described  and  said  to  be  very  similar  in  its 
operation  to  electrotyping. 

11.  Edison  Electric  Light  Co.  v.  Westing- 
house,  55  Fed.  490,  509,  where  the  process  is 
described. 

12.  Burrill  L.  Diet.  See  also  Scarro  v.  Sa- 
prany,  Cro.  Jae.  119;  Reg.  v.  Aldborough,  10 
IVIod.  100,  102. 

13.  This  word  comes  to  us  from  the  Greek 
word  meaning  alms,  but,  while  it  is  always 
interesting  to  note  the  origin  and  first  mean- 
ings of  words,  this  knowledge  is  frequently 
more  curious  than  valuable."  People  v.  Cogs- 
well, 113  Cal.  129,  137,  45  Pac.  270,  35 
L.  R.  A.  269. 

Contra-distinguished  to  "civil"  in  Cresson 
V.  Cresson,  6  Fed.  Cas.  No.  3,389. 

14.  People  V.  Cogswell,  113  Cal.  129,  138,  45 
Pac.  270,  35  L.  R.  A.  269;  People  v.  Fitch, 
12  N.  Y.  App.  Div.  581,  584,  39  N.Y.  Suppl. 
926,  42  N.  Y.  Suppl.  1131  [reversed  in  154 
N.  Y.  14,  47  N.  E.  983,  38  L.  R.  A.  591]. 


15.  People  V.  Cogswell,  113  Cal.  129,  137, 
45  Pac.  270,  35  L.  R.  A.  269. 

16.  2  Kent  Comm.  275  [quoted  in  Cresson 
t*.  Cresson,  6  Fed.  Cas.  No.  3,389], 

The  term  "includes  all  charitable  pur- 
poses." People  V.  Cogswell,  113  Cal.  129,  138, 
45  Pac.  270,  35  L.  R.  A.  269  [quoted  in  In  re 
Gay,  138  Cal.  552,  553,  71  Pac.  707,  94  Am. 
St.  Rep.  70]. 

17.  Johnson  Diet,  [quoted  in  Cresson  v. 
Cresson,  6  Fed.  Cas.  No.  3,389]. 

18.  Veazie  v.  Williams,  28  Fed.  Cas.  No. 
16,907,  3  Story  611,  636  note  3,  where  Ware, 
J.,  said :  "  The  word  elegans  I  have  trans- 
lated accurate,  the  primary  sense  of  the 
word,  and  that  in  which  it  appears  to  be 
used  in  the  Digest  most  frequently,  and 
not  in  its  secondary  sense,  tasteful,  in 
which  we  have  transferred  it  into  our 
language." 

19.  Burrill  L.  Diet,  [citing  Veazie  v.  Wil- 
liams, 28  Fed.  Cas.  No.  16,907,  3  Story  611, 
636]. 

20.  "The  act  of  the  elements"  is  more 
comprehensive  than  the  expression  "  human 
agency."  Polaek  v,  Pioehe,  35  Cal.  416,  423. 
95  Am.  Dee.  115. 

"  The  elements  are  the  means  by  which  God 
acts,  and  we  are  unable  to  perceive  why 
'  damages  by  the  elements '  and  '  damages  by 
the  acts  of  God '  are  not  convertible  expres- 
sions in  the  law  of  leases."  Polack  v.  Pioche, 
35  Cal.  416,  423,  95  Am.  Dec.  115  [quoted  in 
Van  Wormer  v.  Crane,  51  Mich.  363,  371,  16 
N.  W.  686,  47  Am.  Rep.  582].  See  also  Pope 
V.  Farmers'  Union,  etc.,  Co.,  130  Cal.  139, 
141,  62  Pac.  384. 

21.  Van  Wormer  v.  Crane,  51  Mich.  363, 
365,  370,  16  N.  W.  686,  47  Am.  Rep.  582. 
See  also  Harris  v.  Corlies,  40  Minn.  106,  109.. 
41  N.  W.  940,  2  L.  R.  A.  349. 


ELEMENTS—  ELIZA 


[15  Cyxj.] 


ing,  the  ultimate,  undecomposable  parts  wliicli  unite  to  form  anything.^  (Ele- 
ments :  Affecting  Performance  of  —  Conditions  in  Bond,  see  Bonds  ;  Contract, 
see  Contracts.  Liability  For  —  Flowage,  see  Waters  and  Watercourses; 
Injuries  Caused  by  Elements  In  General,  see  Negligence;  Of  Carrier  For 
Injuries  Caused  by  Floods,  etc.,  see  Carriers.) 

Elevated  railroad,  a  railroad  which  is  placed  above  the  surface  of  the 
street,  and  is  used  by  the  general  public.^^  (See,  generally.  Eminent  Domain  ; 
Street  Bailroads.) 

Elevator,  a  warehouse  for  the  storage  and  ready  shipment  of  grain.'^ 
(Elevator :  ^  Liability  For  Injury  to  —  Employee,  see  Master  and  Servant  : 
Passenger,  see  Carriers  ;  Person  Not  Passenger,  see  Negligence.) 

eligibility.    See  Officers. 

ELIGIBLE.^^  Worthy  of  choice;  worthy  to  be  chosen  or  selected;  desirable; 
that  may  be  selected,  or  elected  ;  fit  or  worthy  of  choice  or  adoption  ;  suitable  ;^ 
fit  to  be  chosen  ;    preferable.^    (See,  generally.  Officers.) 

Elisor,  a  person  appointed  to  perform  certain  duties  pertaining  to  certain 
ofiicers,  when  the  latter  are  disqualified  ;  -^^  a  person  appointed  by  the  court  to 
return  a  jury  when  the  sheriff  and  coroner  have  been  challenged  as  incompetent.^* 
(Elisor:  Appointment  —  To  Execute  Writ,  see  Attachment;^  Sheriffs  an© 
Constables  ;  To  Beturn  Jury,  see  Juries.) 

Eliza,    a  commonly  used  abbreviation  of  Elizabeth.^^ 


"Elements  or  other  cause"  as  used  in  a 
lease  see  Hatch  v.  Stamper,  42  Conn.  28, 
30. 

22.  "As  the  gases  which  form  air  and  water 
are  the  elements  respectively  of  those  sub- 
stances." Van  Wormer  v.  Crane,  51  Mich. 
363,  365,  16  N.  W.  686,  47  Am.  Rep.  582. 

23.  State  r.  King  County  Super.  Ct.,  30 
Wash.  219,  225,  70  Pac.  484. 

24.  Erie  County  f.  Erie,  etc.,  Transp.  Co., 
87  Pa.  St.  434,  437. 

25.  Contract  between  railroad  company  and 
elevator  company  see  9  Cyc.  535  note  2. 

When  the  sheriff  may  be  directed  to  oper- 
ate an  elevator  for  court  purposes  see  1 1  Cyc. 
738  note  12. 

26.  "Primarily,  the  word  'eligible,'  from 
the  latin,  eligere,  to  elect."  Kirkpatrick  v. 
Brownfield,  97  Ky.  558,  562,  31  S.  W.  137, 
17  Ky.  L.  Rep.  376,  53  Am.  St.  Rep.  422,  29 
L.  R.  A.  703.  See  also  Demaree  v.  Scates,  50 
Kan.  275,  284,  32  Pac.  1123,  34  Am.  St.  Rep. 
113,  20  L.  R.  A.  97  (where  it  is  said:  "Its 
derivation  from  the  Latin  word  eligere,  to 
choose,  with  the  suffix  ible,  ordinarily  signify- 
ing able,  or  capable  of,  would  seem  to  give 
the  word,  naturally,  the  signification  of  able 
to  be,  or  capable  of  being,  chosen  " )  ;  Taylor 
V.  Sullivan,  45  Minn.  309,  311,  47  N.  W.  802, 
22  Am.  St.  Rep.  729,  11  L.  R.  A.  272  Iquoted 
in  Demaree  v.  Scates,  50  Kan.  275,  288,  32 
Pac.  1123,  34  Am.  St.  Rep.  113,  20  L.  R.  A. 
97  (where  it  is  said:  "In  this,  and  the  cog- 
nate words  derived  from  the  same  source, 
(the  Latin  verb  'eligere,')  the  idea  primarily 
involved  is  that  of  choosing,  selecting.  It  is 
expressed  in  our  words,  '  to  elect,'  derived 
from  the  same  Latin  word.  This  primary 
and  strictly  proper  signification  of  the  word 
'  eligible '  is  also  its  well-understood  popular 
meaning.  It  we  had  adopted  the  form  '  elect- 
ible '  for  the  adjective,  instead  of  following 
more  nearly  the  form  of  the  verb  from  which 
it  is  derived,  the  meaning  might  have  been 


more  obvious,  but  it  would  not  have  beett 
different  ") . 

As  used  in  articles  of  association  of  a  com- 
pany which  provided  that  no  person  should 
be  "  eligible  "  as  a  director  unless  he  held  a 
stated  number  of  shares  see  Ex  p.  Stock,  10 
Jur.  N.  S.  790,  33  L.  J.  Ch.  731,  736,  12  Wkly. 
Rep.  814. 

Applied  to  a  case  of  a  defaulter  in  State 
Moores,  52  Nebr.  770,  799,  73  N.  W.  299. 

27.  Demaree  v.  Scates,  50  Kan.  275,  278, 
284,  32  Pac.  1123,  34  Am.  St.  Rep.  113,  2® 
L.  R.  A.  97  [quoting  Webster  Diet.;  Worces- 
ter Diet.]. 

28.  Standard  Diet,  [quoted  in  State  n 
Moores,  52  Nebr.  770,  795,  73  N.  W.  299]. 

29.  Baker  v.  Lee,  8  H.  L.  Cas.  495,  522,  7 
Jur.  N.  S.  1,  30  L.  J.  Ch.  625,  11  Eng.  Re- 
print 522;  Worcester  Diet,  [quoted  in  De- 
maree V.  Scates,  50  Kan.  275,  284,  32  Pac. 
1123,  34  Am.  St.  Rep.  113,  20  L.  R.  A.  97]. 

30.  Webster  Diet,  [quoted  in  Demaree  f. 
Scates,  50  Kan.  275,  284,  32  Pac.  1123,  34 
Am.  St.  Rep.  113,  20  L.  R.  A.  97]. 

"An  eligible  freehold  house  fit  and  proper 
for  investment "  was  considered  in  Hope 
Walter,  [1900]  1  Ch.  257,  258,  69  L.  J.  Ch 
166,  82  L.  T.  Rep.  N.  S.  30. 

31.  Bruner  v.  San  Francisco  Super.  Ct.,  92 
Cal.  239,  245,  28  Pac.  341  [quoting  3  Black- 
stone  Comm.  355],  where  it  is  said:  "He 
was  originally  confined  to  the  duty  of  return- 
ing a  jury  in  the  event  of  such  disqualifica- 
tions ;  but  in  some  states  his  duties  are 
extended  to  the  service  of  other  process,  but 
only  in  the  event  of  the  disqualification  of 
some  other  officer."  See  also  Griffith  v.  Mon- 
tandon,  4  Ida.  75,  79,  35  Pac.  704;  4  Cyc.  576. 

32.  Bouvier  L.  Diet,  [quoted  in  Bruner  v.. 
San  Francisco  Super.  Ct.,  92  Cal.  239,  246, 
28  Pac.  341]. 

33.  See  4  Cyc.  576. 

34.  Webster  Int.  Diet,  [quoted  in  Goodelli 
i\  Hall,  112  Ga.  435,  436,  37  S.  E.  725]. 
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ELOIGN—  EMANCIPA  TION 


ELOIGN.  To  take  awaj  beyond  tlie  jurisdiction,  or  to  conceal  an  object  from 
the  court.^^ 

ELOIGNMENT.  Eemoval ;  sending  to  a  distant  place."^^'  (See,  generally,  Log- 
&iNa ;  Replevin.) 

Elopement.    The  departure  of  a  married  woman  from  her  liusband  and 
dwelling  with  an  adulterer,^^    (Elopement :  As  Bar  to  Dower,  see  Dower.) 
Else.    Besides ;  other  than  the  person,  thing,  place,  etc.,  mentioned.^^ 
Elsewhere.    In  another  place  ;  in  any  other  place.^^ 
Em,    In  printing,  the  square  of  any  size  of  type.^^    (See  also  Folio.) 
EMANCIPATE.    To  release  ;  to  set  free.^^    (See,  generally,  Parent  and  Child.) 
Emancipation.'^^    An  act  by  which  a  person  who  was  once  in  the  power  or 


35.  Garneau  f.  Port  Blakely  Mill  Co.,  8 
Wash.  467,  475,  36  Pac.  463. 
36v  Wharton  L.  Lex. 

37.  Bouvier  L.  Diet.  Compare  Hatchett  v. 
Babbeley,  2  W.  Bl.  1079,  1080,  where  De  Grey, 
€.  J.,  observed :  "  The  word  '  elopement '  is 
not  a  legal  term,  nor  has  [it]  any  express 
meaning  in  the  law  .  .  .  The  modern  books 
never  speak  of  elopement,  but  in  a  criminal 
view."  See  also  Hunt  v.  De  Blaquiere,  5  Bing. 
550,  556,  7  L.  J.  C.  P.  O.  S.  198,  3  M.  &  P. 
108,  30  Rev.  Rep.  737,  15  E.  C.  L.  716. 

"  To  constitute  an  elopement,  the  wife  must 
not  only  leave  the  husband,  but  go  beyond 
kis  actual  control."  Cogswell  v.  Tibbetts,  3 
N.  H.  41,  42  Iciting  Rolle  Abr.  680]. 

38.  Century  Diet.  And  see  Ferris  v.  Bond, 
4  B.  &  Aid.  679,  681,  23  Rev.  Rep.  443,  6 
E.  C.  L.  651,  where  this  word  was  used  in  a 
promissory  note. 

39.  Burrill  L.  Diet.  See  also  Winn  f.  Lit- 
tleton, I  Vern.  Ch.  3,  4. 

Construed  ejusdem  generis  in  connection 
with  "  streets  and  highways  "  as  used  in  an 
©rdinance  rendering  it  criminal  to  make  a  dis- 
turbance therein,  etc.,  see  State  v.  Camden, 
52  K  J.  L.  289,  291,  19  Atl.  539. 

"  Elsewhere  "  as  used  in  a  memorandum  of 
an  association  of  a  mining  company  declaring 
the  object  to  be  the  purchase  and  working  of 
mines,  etc.,  in  the  state  of  Missouri  or  else- 
where, means  elsewhere  than  in  the  state  of 
Missouri.  Missouri  Lead  Min.,  etc.,  Co.  v. 
Eemhard,  114  Mo.  218,  229,  21  S.  W.  488,  35 
Am.  St.  Rep.  746.  But  compare  In  re  New 
Terras  Tin  Min.  Co.,  [1894]  2  Ch.  344,  347,  63 
L.  J.  Ch.  397,  70  L.  T.  Rep.  N.  S.  625,  1 
Manson  149,  8  Reports  233,  42  Wkly.  Rep. 
504;  In  re  Silver  Valley  Mines,  18  Ch.  D. 
472,  473,  45  L.  T.  Rep.  N.  S.  104,  30  Wkly. 
Rep.  36;  Re  Coolgardie  Consol.  Gold  Mines, 
76  L.  T.  Rep.  N.  S.  269. 

In  a  testamentary  gift  of  property,  this 
word  is  "  the  most  significant,  sensible  and 
eomprehensive  word  that  could  be  used  for 
that  purpose,"  "  or  in  any  other  place  what- 
soever." Chester  v.  Chester,  2  Eq.  Cas.  Abr. 
330,  22  Eng.  Reprint  281,  Fitzg.  150,  3 
P.  Wms.  56,^  61,  24  Eng.  Reprint  967.  Com- 
pare Guidot  V.  Guidot,  3  Atk.  254,  256,  26 
Eng.  Reprint  948. 

In  shipping  articles,  this  term,  following 
the  designation  of  the  port  of  destination, 
must  be  construed  either  as  void  for  uncer- 
tainty or  as  subordinate  to  the  principal  voy- 
age stated  in  the  preceding  words.  Brown  v. 
Jones,  4  Fed.  Cas.  No.  2,017,  2  Gall.  477,  479. 


The  word  "elsewhere"  has  received  judi- 
cial interpretation  in  connection  with  an  as- 
signment of  goods  (Greenbirt  v.  Smee,  35 
L.  T.  Rep.  N.  S.  168,  171)  ;  a  devise  (Pinney 
t\  Marriott,  32  Reav.  643)  ;  residuary  per- 
sonal estate  ( In  re  Scarborough,  6  Jur.  N.  S. 
1166,  30  L.  J.  P.  &  M.  85,  9  Wkly.  Rep.  149)  ; 
the  seduction  of  an  unmarried  female  (State 
V.  McCrum,  38  Minn.  154,  156,  36  N.  W.  102). 

The  words  "  the  United  Kingdom  or  else- 
where," as  used  in  an  income  tax  act,  do  not 
include  the  whole  world.  Colquhoun  v. 
Brooks,  21  Q.  B.  D.  52,  58,  52  J.  P.  645,  57 
L.  J.  Q.  B.  439,  59  L.  T.  Rep.  N.  S.  661,  36 
Wkly.  Rep.  657  {.affirmed  in  14  App.  Cas. 
493,  54  J.  P.  277,  59  L.  J.  Q.  B.  53,  61  L.  T. 
Rep.  N.  S.  518,  38  Wkly.  Rep.  289]. 

40.  Century  Diet.  See  also  Hobe  v.  Swift, 
58  Minn.  84,  89,  59  N.  W.  831,  where  it  is 
said :  "  The  em  was  originally  square,  and 
such  square  is  the  unit  of  measurement,  and 
varies  in  size  as  the  type  varies." 

41.  Porter  v.  Powell,  79  Iowa  151,  154,  44 
N.  W.  295,  18  Am.  St.  Rep.  353,  7  L.  R.  A. 
176. 

42.  Origin  and  use  of  the  term. — "  The 

word  '  emancipation '  is  not  vocahulum  artis, 
and  has  no  definite  legal  meaning.  In  Rex 
V.  Cold  Ashton,  Burr.  S.  C.  444,  Lord  Mans- 
field, C.  J.,  and  Wilmot,  J.,  objected  to  the 
use  of  the  word,  on  the  ground  that  it  is  a 
vague  term  in  our  law,  especially  in  the  mat- 
ter of  settlements,  and  is  used  in  the  books 
without  affixing  any  precise  idea;  Wilmot,  J., 
observing  that  it  is  a  term  borrowed  from 
another  law,  and  not  properly  applicable  to 
ours."  Lord  Denman,  C.  J.,  said :  "  Lord 
Mansfield  and  Wilmot,  J.,  might  dislike  the 
introduction  of  the  word  '  emancipation  '  from 
the  Roman  into  the  English  law:  but  it  has 
been  so  introduced,  and  is  now  well  under- 
stood by  parish  officers  and  justices."  Reg. 
V.  Rothwell,  7  Q.  B.  574,  575,  576  note,  53 
E.  C.  L.  574.  See  also  Schouler  Dom.  Rel 
561  [quoted  in  Dunks  v.  Grey,  3  Fed.  862, 
865]. 

The  term  has  been  construed  in  connection 
with  an  agreement  by  the  father  with  his 
minor  child  as  to  wages  (Varney  v.  Young,  11 
Vt.  258,  260)  ;  the  consent  of  the  father  to 
the  enlistment  of  his  minor  son  in  the  mili- 
tary service  (Baker  v.  Baker,  41  Vt.  55,  57)  ; 
the  consent  of  parents  to  the  adoption  of  a 
child  (Tunbridge  v.  Eden,  39  Vt.  17,  20)  ; 
the  marriage  of  a  child  ( Sherburne  v.  Hart- 
land,  37  Vt.  528,  529)  ;  the  marriage  of  a 
minor  daughter    (Fremont  r.  Sandown,  56 
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under  tlie  control  of  another  is  rendered  free,^^  (Emancipation  :  Of  Child,  see 
Domicile;  Infants;  Parent  and  Child.  Of  Slave/^  see  Citizens;  Civil 
Eights  ;  Constitutional  Law.) 

Embankment.  An  artificial  bank  or  mound  of  earth.'*'^  in  its  common,  usual, 
and  acce}3ted  meaning,  a  ridge  of  eartii  of  sufficient  height  and  base  to  form  a 
serious  obstruction  to  a  highway,  if  raised  across  its  passage.^^  (See,  generally^ 
Adjoining  Landowners  ;  Eminent  Domain  ;  Levees  ;  Railroads  ;  Waters  and 
Watercourses.) 

Embargo,  a  prohibition  to  sail;*^  a  restraint  and  detention  by  public 
authority .^^    (See,  generally.  International  Law  ;  AVar.) 

Embarrass.  In  pleading,  the  bringing  forward  of  a  defense  which  the 
defendant  is  not  entitled  to  make  use  of.^^    (See,  generally,  Pleading.) 

Embarrassed.  In  its  application  to  a  man's  financial  condition  or  standing, 
incumbered  with  debt ;  beset  with  urgent  claims  and  demands ;  unable  to  meet 
his  pecuniary  engagements,  etc.^^ 

Embassador.    See  Ambassadors  and  Consuls. 


N.  H.  300,  303 )  ;  a  pauper  ( Poultney  v. 
Glover,  23  Vt.  328,  331)  ;  a  pauper  law  (Sher- 
burne V.  Hartland,  37  Vt.  528,  529 )  ;  a  pauper 
settlement  (Rex  v.  Off  church,  3  T.  R.  114, 
116).  See  also  Reg.  v.  Roach,  6  T.  R.  247, 
252,  3  Rev.  Rep.  169. 

43.  Bouvier  L.  Diet,  [quoted  in  Fremont 
r.  Sandown,  56  N.  H.  300,  303;  Kelinski  v. 
Melville  Coal  Co.,  10  Kulp  (Pa.)  455,, 
456]. 

44.  That  the  emancipation  of  a  slave  will 
support  a  note  given  by  the  slave  after  eman- 
cipation see  7  Cyc.  714  note  39. 

45.  Webster  Diet,  [quoted  in  State  v.  New 
Orleans,  etc.,  R.  Co.,  42  La.  Ann.  138,  142, 
7  So.  226,  where  it  is  said :  "  It  may  be 
used  either  exclusively  as  a  roadway  or  as 
a  railroad  bed,  or  exclusively  as  a  protection 
from  overflow  or  as  both  "]. 

"Embankment,"  should  be  construed  to  in- 
clude the  ties  used  by  a  railroad  company  in 
the  construction  of  a  railway,  and  the  bal- 
lasting or  filling  in  between  the  same.  Pitts- 
burgh, etc.,  R.  Co.  V.  Rose,  74  Pa.  St.  362, 
369. 

"  Embankment  ...  is  not  synonymous  with 
the  term  levee,  as  used  in  the  statute.  .  .  . 
Every  levee  is  .  .  .  an  embankment,  but  every 
embankment  is  not  a  levee."  State  v.  New 
Orleans,  etc.,  R.  Co.,  42  La.  Ann.  138,  142, 
7  So.  226. 

46.  State  v.  Day,  52  Ind.  483,  485. 
Embankments,  except  for  retaining  walls, 

are  normally  made  of  earth,  not  of  rock.  Cur- 
ley  V.  Hudson  County,  66  N.  J.  L.  401,  406, 
49  Atl.  471. 


47.  The  William  King,  2  Wheat.  (U.  S.) 
148,  153,  4  L.  ed.  206. 

"Embargo,"  ex  vi  termini,  means  only  a 
temporary  suspension  of  trade.  A  general 
and  permanent  prohibition  of  trade  would  not 
be  an  embargo.  McBride  v.  Marine  Ins.  Co., 
5  Johns.  (N.  Y.)  299,  308. 

48.  Delano  /;.  Bedford  Mar.  Ins.  Co.,  10 
Mass.  347,  351,  6  Am.  Dec.  132. 

An  "  embargo  "  is  as  much  a  restraint  and 
detention,  although  it  amounts  to  nothing 
more  than  a  legal  prohibition  against  the  sail- 
ing of  the  vessel,  as  if  she  were  taken  into 
the  custody  of  the  officers  of  the  government, 
and  were  deprived  of  all  the  means  of  re- 
moving from  the  wharf.  King  v.  Delaware 
Ins.  Co.,  14  Fed.  Cas.  No.  7,788,  2  Wash.  300. 

Violation  of  embargo  laws  as  used  in  a  libel 
against  a  vessel  see  1  Cyc.  855  note  6. 

49.  Heugh  i\  Chamberlain,  25  Wkly.  Rep, 
742,  743.  See  also  Spurr  v.  Hall,  2  Q.  B.  D. 
615,  46  L.  J.  Q.  B.  693,  37  L.  T.  Rep.  N.  8. 
313,  26  Wkly.  Rep.  78;  Berdan  v.  Greenwood, 
3  Ex.  D.  251,  259,  47  L.  J.  Exch.  628,  39 
L.  T.  Rep.  N.  S.  223,  26  Wkly.  Rep.  902. 

Pleadings  will  not  be  deemed  embarrassing 
because  they  are  inconsistent.  In  re  Morgan, 
35  Ch.  D.  492,  500,  56  L.  J.  Ch.  603,  56  L.  T. 
Rep.  N.  S.  503,  35  Wkly.  Rep.  705  [affirmed 
in  39  Ch.  D.  316,  60  L.  T.  Rep.  N.  S.  71,  37 
Wkly.  Rep.  243]. 

50.  It  is  substantially  of  the  same  mean- 
ing  as  the  words  "  bad  circumstances,"  "  in- 
solvent," unworthy  of  credit."  Hayes  v. 
Press  Co.,  127  Pa.  St.  642,  647,  18  Atl.  331, 
14  Am.  St.  Rep.  874,  5  L.  R.  A.  643. 
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Civil  Liability  For  Conversion,  see  Actions  ;  Bailments  ;  Principal  and 
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Embezzlement  as  Ground  For  : 

Attacliment,  see  Attachment. 

Civil  Arrest,  see  Arrest. 
Embezzlement  of  Letters,  see  Post-Office. 
Former  Jeopardy,  see  Criminal  Law. 
Jurisdiction,  see  Criminal  Law. 
Larceny,  see  Larceny. 

Receiving  Embezzled  Property,  see  Beceiving  Stolen  Goods. 
Venue,  see  Criminal  Law. 
For  General  Matters  Belating  to  Criminal  Law  and  Criminal  Procedure,  see 
Criminal  Law. 

I.  NATURE  AND  ELEMENTS  OF  OFFENSE. 

A.  Definition.  Embezzlement  is  a  fraudulent  appropriation  of  another's 
property  bj  a  person  to  whom  it  has  been  intrusted  or  into  whose  hands  it  has 
lawfully  come.  It  differs  from  larceny  in  that  the  original  taking  of  the  prop- 
erty was  lawful  or  with  the  consent  of  the  owner,  while  in  larceny  the  felonious 
intent  must  have  existed  at  the  time  of  the  taking.^    At  common  law  the  term  had 

1.  Moore  v.  U.  S.,  160  U.  S.  268,  269,  16  CaZifornia.— People  t\  Gordon,  133  Cal.  328, 

S.  Ct.  294,  40  L.  ed.  422.  329,  65  Pae.  746;  People  f.  McMahan,  133 

For  similar  definitions  see  the  following  Cal.  278,  280,  65  Pac.  571;  People  v.  West- 
cases:  lake,  124  Cal.  452,  453,  57  Pac.  465;  People 
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no  distinctive  meaning  as  applied  to  a  crime.    The  offense  is  of  purely  statutory 


i-.  Gallagher,  100  Cal.  466,  467,  35  Pac.  80; 
Ex  p.  Hedley,  31  Cal.  108,  111. 

Delaware. —  State  v.  Davis,  3  Pennew.  220, 
222,  50  Atl.  99;  State  v.  Foster,  1  Pennew. 

289,  296,  40  Atl.  939. 

Indiana. —  State  v.  Winstandley,  155  Ind. 

290,  291,  58  N.  E.  71  [citing  Anderson  L. 
Diet. ;  Bouvier  L.  Diet.]  ;  Colip  v.  State,  153 
Ind.  584,  587,  55  N.  E.  739,  74  Am.  St.  Rep. 
322;  State  v.  Matthews,  129  Ind.  281,  283, 
28  N.  E.  703. 

Iowa.—  State  v.  Orwig,  24  Iowa  102,  106. 

Kentuckij.— Com.  v.  Clifford,  96  Ky.  4,  6, 
27  S.  W.  811,  16  Ky.  L.  Rep.  184  [quoting 
Bouvier  L.  Diet.]. 

Louisiana. —  State  v.  Nicholls,  50  La.  Ann. 
699,  701,  23  So.  980. 

Nebraska.— Mills  v.  State,  53  Nebr.  263, 
271,  73  N.  W.  761;  Chaplin  v.  Lee,  18  Nebr. 
440,  443,  25  N.  W.  609  [quoting  Webster 
Diet.]. 

Nevada.— State  v.  Trolson,  21  Nev.  419, 
422,  32  Pac.  930. 

New  Jersey. —  State  v.  Lyon,  45  N.  J.  L. 
272. 

New  York.—  Quail  r.  Nelson,  39  N.  Y.  App. 
Div.  18,  20,  56  N.  Y.  Suppl.  865  [quoting 
Bouvier  L.  Diet.]  ;  Fagnan  v.  Knox,  40  N.  Y. 
Super.  Ct.  41,  49. 

North  Carolina. —  State  v.  McDonald,  133 
N.  C.  680,  683,  45  S.  E.  582;  State  v.  Foust, 
114  N.  C.  842,  843,  19  S.  E.  275. 

North  Dakota. —  State  r.  Collins,  4  N.  D. 
433,  61  N.  W.  467. 

Pennsylvania. —  Pittsburgh,  etc.,  R.  Co.  f. 
McCurdy,  114  Pa.  St.  554,  558,  8  Atl.  230, 
60  Am.  Rep.  363 ;  Com.  v.  Scott,  3  C.  PI.  98, 
100. 

Texas. —  Golden  v.  State,  22  Tex.  App.  1, 
14,  2  S.  W.  531 ;  Brady  v.  State,  21  Tex.  App. 
659,  660,  1  S.  W.  462;  Cole  r.  State,  16  Tex. 
App.  461,  470;  Leonard  v.  State,  7  Tex.  App. 
417,  444. 

Utah.— People  v.  Hill,  3  Utah  334,  356,  3 
Pac.  75. 

Canada. —  London  Guarantee,  etc.,  Co.  v. 
Hoehelaga  Bank,  3  Quebec  Q.  B.  25,  34  [quot- 
ing Webster  Diet.]  ;  Ferris  v.  Irwin,  10  U.  C. 
C.  P.  116,  117. 

It  involves  two  general  ingredients  or  ele- 
ments: (1)  A  breach  of  duty  or  trust  in  re- 
spect of  money,  property,  or  effects,  in  the 
party's  possession,  belonging  to  another ;  ( 2 ) 
the  wrongful  or  fraudulent  appropriation 
thereof.  There  must  be  the  actual  and  law- 
ful possession  or  custody  of  the  property  of 
another,  by  virtue  of  some  trust,  duty,  agency, 
or  employment  on  the  part  of  the  accused; 
and  while  so  lawfully  in  the  possession  of 
such  property  it  must  be  unlawfully  and 
fraudulently  converted  to  the  use  of  the  per- 
son so  in  the  possession  and  custody  thereof. 
Reeves  v.  State,  95  Ala.  31,  41,  11  So.  158; 
U.  S.  V.  Harper,  33  Fed.  471,  474. 

Larceny  distinguished. —  At  common  law 
the  term  "  embezzlement "  had  no  technical 
meaning  and  was  frequently  applied  to  every 
kind  of  stealing.  People  v.  McKinney,  10 
Mich.  54,  109.    See  also  McAleer  v.  State,  46 


Nebr.  116,  120,  64  N.  W.  358.  Under  modern 
statutes,  however,  embezzlement,  Avhile  a  spe- 
cies of  larceny,  is  a  distinct  offense.  "  It  is 
distinguished  from  larceny,  properly  so  called, 
as  being  committed  in  respect  of  property 
which  is  not  at  the  time  in  the  actual  posses- 
sion of  the  owner."  People  v.  Burr,  41  How. 
Pr.  (N.  Y.)  293,  294.  "Theft,  as  distin- 
guished from  embezzlement,  is  taking  prop- 
erty of  another  from  the  possession  of  the 
owner,  with  intent  to  defraud.  Embezzle- 
ment, as  distinguished  from  theft,  is  taking 
property  of  another  in  the  possession  of  the 
accused,  with  intent  to  defraud.  The  crimes 
are  essentially  the  same ;  but  most  unfor- 
tunately are,  for  the  purposes  of  prosecution, 
entirely  distinct.  The  one  demands,  as  an 
essential  element  a  trespass,  a  breach  of  tech- 
nical possession ;  the  other  cannot  be  com- 
mitted unless  the  element  of  trespass  or 
breach  of  technical  possession  is  absent.  The 
former  is  a  crime  at  common  law ;  the  latter 
is  a  statutory  offense."  State  v.  Hanlev,  70 
Conn.  265,  270,  39  Atl.  148.  See  also  People 
i.  De  Coursev,  61  Cal.  134;  People  v.  Bel- 
den,  37  Cal.  51 ;  State  v.  Yeiter,  54  Kan.  277, 
283,  38  Pac.  320;  State  v.  Sullivan,  49  La. 
Ann.  197,  200,  21  So.  688,  62  Am.  St.  Rep. 
644  [citing  State  v.  Wolff,  34  La.  Ann.  1153]  ; 
Com.  V.  King,  9  Cush.  (Mass.)  284;  Taylor 
V.  Kneeland,  1  Dougl.  (Mich.)  67,  72;  State 
V.  Harmon,  106  Mo.  635,  18  S.  W.  128;  Peo- 
ple V.  Hennessey,  15  Wend.  (N.  Y.)  147, 
151;  Griflin  v.  State,  4  Tex.  App.  390,  409; 
U.  S.  V.  Lee,  12  Fed.  816,  818;  U.  S.  r.  Stone, 
8  Fed.  232,  250. 

Larceny  by  bailee  is  a  common  designation 
of  embezzlement.  People  r.  Perini,  94  Cal. 
573,  575,  29  Pac.  1027  [citing  Anderson  L. 
Diet.]  ;  Com.  v.  Keller,  9  Pa.  Co.  Ct.  253, 
255. 

"  *  To  embezzle '  is  the  verb  correlative  to 
'  embezzlement,'  "  the  noun,  and  signifies  to 
commit  embezzlement.  McCann  v.  U.  S.,  2  Wyo. 
274,  295  [cited  in  Moore  v.  U.  S.,  160  U.  S. 
268,  270,  16  S.  Ct.  294,  40  L.  ed.  422].  The 
word  has  a  settled  technical  meaning  of  its 
own  (Reeves  v.  State,  95  Ala.  31,  41,  11  So. 
158;  State  v.  Nicholls,  50  La.  Ann.  699,  701, 
23  So.  980  [citing  U.  S.  v.  Britton,  107  U.  S. 
655,  666,  2  S.  Ct.  512,  27  L.  ed.  520]  ;  State 
V.  Sullivan,  49  La.  Ann.  197,  200,  21  So.  688, 
62  Am.  St.  Rep.  644;  State  i:  Trolson,  21 
Nev.  419,  423,  32  Pac.  930;  U.  S.  v.  North- 
way,  120  U.  S.  327,  332,  7  S.  Ct.  580,  30  L.  ed. 
664  [cited  in  Moore  v.  U.  S.,  160  U.  S.  268, 
270,  16  S.  Ct.  294,  40  L.  ed.  422]),  and  sig- 
nifies to  fraudulently  appropriate  to  one's 
own  use  the  property  of  another  (Spalding 
V.  People,  172  111.  40,  56,  49  N.  E.  993; 
Metropolitan  L.  Ins.  Co.  v.  Miller,  71  S.  W. 
921,  922,  24  Ky.  L.  Rep.  1561;  Hamilton  r. 
State,  46  Nebr.  284,  287,  64  N.  W.  965 ;  State 
V.  Lyon,  45  N.  J.  L.  272,  275.  See  also 
State  V.  Jamison,  74  Iowa  602,  604,  38  N.  W. 
508;  In  re  Bellencontre,  [1891]  2  Q.  B.  122, 
139,  17  Cox  C.  C.  257,  55  J.  P.  694,  60  L.  J. 
Q.  B.  83,  04  L.  T.  Rep.  N.  S.  461,  39  Wkly. 
Rep.  381).    "The  word  'embezzle'  may  be 
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origin,^  and  accordingly  the  particular  statutes  of  the  various  jurisdictions  must  be 
looked  to  in  order  to  determine  the  constituent  elements  of  the  offense  therein.^ 


said  to  contain  within  itself  all  the  elements 
of  a  criminal  conversion "  ( State  v.  Reilly, 
4  Mo.  App.  392,  396 )  and  "  necessarily  im- 
ports fraud  and  breach  of  trust "  ( Alleghany 
County  y.  Van  Campen,  3  Wend.  (N.  Y.)  48, 
53.  See  also  Dotson  v.  State,  51  Ark.  119, 
122,  10  S.  W.  18;  People  v.  Johnson,  91  Cal. 
265,  269,  27  Pac.  663;  State  v.  Stevenson,  91 
Me.  107,  112,  39  Atl.  471;  Com.  v.  Hays,  14 
Gray  (Mass.)  62,  74  Am.  Dec.  662;  State 
Lvon,  45  N.  J.  L.  272,  275;  Grin  v.  Shine, 
187 'U.  S.  181,  189,  23  S.  Ct.  98,  47  L.  ed. 
130).  For  other  definitions  see  Century  Diet. 
{.quoted,  in  State  v.  Trolson,  21  Nev.  419,  423, 
32  Pac.  930;  Com.  v.  Bright,  11  Pa.  Dist. 
173]  ;  Imperial  Diet,  {quoted  in  London  Guar- 
antee, etc.,  Co.  sV.  Hochelaga  Bank,  3  Quebec 
Q.  B.  25,  33] ;  Richardson  Diet  {quoted  in 
London  Guarantee,  etc.,  Co.  Hochelaga 
Bank,  3  Quebec  Q.  B.  25,  34]  ;  Standard  Diet. 
{quoted  in  In  re  Grin,  112  Fed.  790,  796]; 
Webster  Diet,  {quoted  in  State  v.  Sullivan, 
49  La.  Ann.  197,  200,  21  So.  688,  62  Am.  St. 
Rep.  644 ;  State  v.  Trolson,  supra]  ;  Wharton 
L.  Lex.  {quoted  in  State  v.  Trolson,  supra]. 
"  To  embezzle  "  and  "  to  wilfully  misapply  " 
are  not  synonymous,  as  used  in  U.  S.  Rev. 
St.  §  5209  [U.  S.  Comp.  St.  (1901)  p.  3497], 
punishing  offenses  by  national  bank  officers 
(U.  S.  V.  Northway,  120  U.  S.  327,  332,  7 
S.  Ct.  580,  30  L.  ed.  664.  See  also  U.  S.  v. 
Taintor,  28  Fed.  Cas.  No.  16,428,  11  Blatchf. 
374,  377);  nor  are  "to  embezzle"  and  "to 
appropriate  to  one's  own  use "  necessarily 
and  strictly  synonymous,  since  the  former 
term  embraces  also  the  meaning  "  to  misap- 
propriate "  (State  V.  Foust,  114  N.  C.  842,  19 
S.  E.  275).  In  civil  statutes  the  word  "em- 
bezzle "  is  sometimes  used  in  a  popular  sense 
not  implying  the  commission  of  a  crime. 
Sawin  v.  Martin,  11  Allen  (Mass.)  439, 
441. 

2.  Com.  V.  Hays,  14  Gray  (Mass.)  62,  63, 
74  Am.  Dec.  662,  where  it  is  said:  "The 
statutes  relating  to  embezzlement,  both  in 
this  country  and  in  England,  had  their  origin 
in  a  design  to  supply  a  defect  which  was 
found  to  exist  in  the  criminal  law.  By  rea- 
son of  nice  and  subtle  distinctions,  which  the 
courts  of  law  had  recognized  and  sanctioned, 
it  was  difficult  to  reach  and  punish  the  fraud- 
ulent taking  and  appropriation  of  money  and 
chattels  by  persons  exercising  certain  trades 
and  occupations,  by  virtue  of  Avhich  they  held 
a  relation  of  confidence  or  trust  towards  their 
employers  or  principals,  and  thereby  became 
possessed  of  their  property.  In  such  cases 
the  moral  guilt  was  the  same  as  if  the  of- 
fender had  been  guilty  of  an  actual  felonious 
taking;  but  in  many  cases  he  could  not  be 
convicted  of  larceny,  because  the  property 
which  had  been  fraudulently  converted  was 
lawfully  in  his  possession  by  virtue  of  his 
employment,  and  there  was  not  that  tech- 
nical taking  or  asportation  which  is  essen- 
tial to  the  proof  of  the  crime  of  larceny. 
Bazeley's  Case,  2  East  P.  C.  571,  2  Leach 
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C.  C.  973.  The  statutes  relating  to  embez- 
zlement were  intended  to  embrace  this  class 
of  offences ;  and  it  may  be  said  generally  that 
they  do  not  apply  to  cases  where  the  element 
of  a  breach  of  trust  or  confidence  in  the  fraud- 
ulent conversion  of  money  or  chattels  is  not 
shown  to  exist." 

The  earliest  statute  creating  the  offense  of 
embezzlement  was  21  Hen.  VIII,  c.  7,  which 
has  been  held  to  be  in  force  in  Pennsylvania 
(Opinion  of  Justices,  3  Binn.  595)  and  in 
Vermont  (State  v.  White,  2  Tyler  352). 

The  act  of  39  Geo.  Ill  is  no  part  of  the  com- 
mon law  of  New  Mexico.  Territory  v.  Max- 
well, 2  N.  M.  250. 

3.  Indiana. —  State  v.  Wells,  112  Ind.  237, 
13  N.  E.  722  {overruling  in  effect  State  v. 
Mason,  108  Ind.  48,  8  N.  E.  716]  (holding 
that  Rev.  St.  (1881)  §  943,  is  not  repealed 
by  the  act  of  March  5,  1883  (Acts  (1883), 
p.  106)  ;  State  v.  Smith,  72  Ind.  549  (con- 
struing the  act  of  March  21,  1879,  §  3). 

Louisiana. —  State  v.  Doherty,  25  La.  Ann. 
119,  13  Am.  Rep.  131,  to  the  effect  that  the 
act  of  1871  in  no  manner  conflicts  with  Rev. 
St.  (1870)  §  1593. 

Michigan. — People  v.  Hiller,  113  Mich.  209, 
71  N.  W.  630,  to  the  effect  that  Howell  An- 
not.  St.  §  9191a,  was  repealed  by  Acts  (1895), 
No.  51. 

Minnesota. —  State  v.  Herzog,  25  Minn.  490, 
to  the  effect  that  the  act  of  March  1,  1876 
(Gen.  St.  (1878)  c.  95,  §  33)  did  not  repeal 
or  abrogate  Gen.  St.  (1866)  c.  95,  §  23. 

Nebraska. —  Whitney  v.  State,  53  Nebr.  287, 
73  N.  W.  696  {following  Korth  v.  State.  46 
Nebr.  631,  65  N.  W.  792],  holding  that  Cr. 
Code,  §  124,  is  not  repealed  by  Laws  (1891), 
c.  50. 

Ohio. —  State  v.  Mannix,  9  Ohio  Dec.  ( Re- 
print) 667,  16  Cine.  L.  Bui.  212,  construing 
the  act  of  April  17,  1885. 

Pennsylvania. —  Com.  v.  Slingluff,  3  Montg. 
Co.  Rep.  205  (construing  the  act  of  June  3, 
1885)  ;  Com.  v.  Huntzinger,  35  Pittsb.  Leg. 
J.  364  (to  the  effect  that  the  act  of  1860, 
§§  116-119,  was  repealed  by  the  act  of  June 
12,  1878). 

South  Dakota. —  State  v.  Taylor,  7  S.  D. 
533,  64  N.  W.  548,  holding  Comp.  Laws, 
§  1665,  ineffectual  for  any  purpose. 

Washington. — State  v.  Krug,  12  Wash.  288, 
41  Pac.  126,  holding  Pen.  Code,  §  58,  constitu- 
tional. 

Wisconsin. —  State  v.  Van  Stralen,  45  Wis. 
437,  to  the  effect  that  Laws  (1876),  c.  340, 
revising  the  subject-matter  of  Rev.  St.  (1858) 
c.  165,  §§  30,  31,  operates  as  a  repeal  thereof. 

United  States. —  U.  S.  v.  Benecke,  98  U.  S. 
447,  25  L.  ed.  192,  construing  the  act  of  March 
3,  1873. 

See  18  Cent.  Dig.  tit.  "  Embezzlement,"  §  2. 

Constitutional  law. — Although  Minn.  Const, 
art.  9,  §  12,  makes  the  neglect  or  refusal  of 
a  person  charged  with  the  keeping  of  state 
funds  to  pay  over  the  same  prima  facie  em- 
bezzlement, it  is  competent  for  the  legisla- 
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B.  Intent.  In  embezzlement  as  in  most  crimes  the  essence  of  the  offense  or 
that  which  makes  it  criminal  is  the  intent  with  which  the  act  is  done,  which  may 
be  shown  or  conclusively  presumed  from  the  doing  of  the  wrongful,  fraudulent, 
and  illegal  acts  which  in  their  necessary  results  naturally  produce  loss  to  the  per- 
son, natural  or  artificial,  against  whom  the  offense  is  committed/  Where,  how- 
ever, the  act  or  omission  is  of  itself  made  to  constitute  the  offense,  knowingly  and 
wilfully  doing  the  act  or  omitting  to  perform  the  duty  imposed  by  the  law  carries 
with  it  a  conclusiv^e  presumption  of  criminal  intent,  and  no  other  evidence  of  such 
intent  is  necessary.^    As  distinguished  from  larceny,  the  intent  in  embezzlement 


tiire  to  declare  such  offense  to  be  embezzle- 
ment per  se.    State  v.  Munch,  22  Minn.  67. 

Amendment  or  repeal. —  The  general  rule 
that  in  the  absence  of  a  saving  clause  the 
repeal  of  a  criminal  statute  carried  with  it 
all  pending  prosecutions  thereunder,  as  well 
as  the  right  to  institute  such  proceedings,  has 
been  abrogated  by  the  constitution  in  Flor- 
ida, and  accordingly  an  amendatory  law  does 
not  deprive  the  state  of  its  right  to  prosecute 
for  an  offense  committed  previous  to  the 
amendment,  although  the  indictment  is  not 
found  until  thereafter.  Sigsbee  r.  State,  43 
Fla.  524,  30  So.  816. 

4.  Alabama. —  Reeves  r.  State,  95  Ala.  31, 
11  So.  158. 

Arkansas. —  Fleener  r.  State,  58  Ark.  08,  23 
8.  W.  1;  Wallis  r.  State,  54  Ark.  611,  16 
S.  VV.  821;  Dotson  v.  State,  51  Ark.  119,  10 
S.  W.  18. 

California. —  People  v.  Jackson,  138  Cal. 
462,  71  Pac.  566. 

Delaware. —  State  v.  Sienkiewiez,  (Del. 
1902)  55  Atl.  346;  State  v.  Foster,  1  Pennew. 
289,  40  Atl.  939;  State  r.  Collins,  I  Marv. 
.536,  41  Atl.  144. 

Georgia. —  Robinson  v.  State,  109  Ga.  564, 
35  S.  E.  57,  77  Am.  St.  Rep.  392;  Etheridge 
r.  State,  78  Ga.  340;  Snell  r.  State,  50  Ga. 
219. 

Illinois. —  Phillips  v.  People,  55  111.  334. 

Indiana. —  Beaty  v.  State,  82  Ind.  228. 

loiva. —  State  v.  Ames,  119  Iowa  680,  94 
X.  W.  231;  State  v.  Walleik,  87  Iowa  369, 
r)4  N.  W.  246. 

Kansas. —  State  v.  Eastman,  60  Kan.  557, 
57  Pac.  109. 

Louisiana. —  State  v.  Smith,  47  La.  Ann. 
432,  16  So.  938. 

Massachusetts. —  Com.  v.  Tuckerman,  10 
Cray  173. 

Michigan. —  People  v.  Butts,  128  Mich.  208, 
N.  W.  224;  People  v.  Bauman,  105  Mich. 
o43,  63  N.  W.  516;  People  v.  Hurst,  62  Mich. 
276,  28  N.  W.  838;  People  v.  Galland,  55 
Mich.  628,  22  N.  W.  81.  See  also  People  v. 
Warren,  122  Mich.  504,  81  N.  W.  360,  to  the 
effect  that  it  is  not  necessary  that  there  be 
an  intent  so  to  appropriate  the  money  as 
forever  to  exclude  the  rightful  owner. 

Minnesota. — State  v.  Cowdery,  79  Minn.  94, 
HI  N.  W.  750,  48  L.  R.  A.  92;  State  v.  Kort- 
gaard,  62  Minn.  7,  64  N.  W.  51. 

Missouri. —  State  v.  Obuchon,  159  Mo.  256, 
60  S.  W.  85;  State  v.  Schilb,  159  Mo.  130,  60 
S.  W.  82;  State  v.  Cunningham,  154  Mo.  161, 
^>5  S.  W.  282;  State  v.  Silva,  130  Mo.  440,  32 
S.  W.  1007;  State  v.  Noland,  111  Mo.  473,  19 


S.  W.  715;  State  v.  Finley,  101  Mo.  217,  14 
S.  W.  185;  Norton  v.  State,  4  Mo.  461;  State 
r.  Hellwig,  60  Mo.  App.  483;  Home  Lumber 
Co.  V.  Hartman,  45  Mo.  App.  647;  State  v. 
Reilly,  4  Mo.  App.  392.  Compare  State  v. 
Stone,  68  Mo.  101,  construing  Wagner  St. 
p.  459,  §  37. 

Nebraska. —  Davis  v.  State,  54  Nebr.  177, 
74  N.  W.  599  [citing  Ford  v.  State,  46  Nebr. 
390,  64  N.  W.  1082]  ;  Hamilton  v.  State,  46 
Nebr.  284,  64  N.  W.  965. 

Neiv  Jersey. —  State  v.  Reynolds,  65  N.  J.  L. 
424,  47  Atl.  644  [explaining  State  v.  Temple, 
63  N.  J.  L.  375,  43  Atl.  697] ;  Fitzgerald  v. 
State,  50  N.  J.  L.  475,  14  Atl.  746. 

New  York. —  People  v.  Pollock,  51  Hun  613, 
4  N.  Y.  Suppl.  297;  People  v.  Dalton,  15 
Wend.  581. 

North  Carolina. —  State  v.  McDonald,  133 
N.  C.  680,  45  S.  E.  582. 

Ohio. —  State  v.  Mannix,  9  Ohio  Dec.  (Re- 
print) 667,  16  Cine.  L.  Bui.  212;  State  v. 
Jones,  11  Ohio  S.  &  C.  PI.  Dec.  45,  8  Ohio 
N.  P.  104. 

South  Carolina. —  State  l\  Butler,  21  S.  C. 
353. 

Tea?as.— Huggins  v.  State,  42  Tex.  Cr.  364, 
60  S,  W.  85;  Ximenez  v.  State,  (Cr.  App. 
1899)  54  S.  W.  588;  Filers  v.  State,  34  Tex. 
Cr.  344,  30  S.  W.  811;  Stallings  r.  State,  29 
Tex.  App.  220,  15  S.  W.  716;  Williams  v. 
State,  25  Tex.  App.  733,  8  S.  W.  935. 

Utah.— State  v.  Blue,  17  Utah  175,  53  Pac. 
978. 

United  States.— V.  S.  v.  Sander,  27  Fed. 
Cas.  No.  16,219,  6  McLean  598. 

See  18  Cent.  Dig.  tit.  "Embezzlement," 
§  3. 

"The  fraudulent  intent,  which  is  a  neces- 
sary ingredient  of  every  offense  of  embezzle- 
ment, is  the  fraudulent  intent  with  which 
the  money  or  property  is  appropriated  to  the 
use  of  the  party  charged."  Reeves  v.  State, 
95  Ala.  31,  53,  11  So.  158. 

To  show  the  felonious  intent,  some  kind  or 
degree  of  concealment  or  acts  calculated  to 
mislead  the  employer  should  be  proven.  Flee- 
ner V.  State,  58  Ark.  98,  23  S.  W.  1.  See  also 
Com.  V.  Evans,  2  Leg.  Op.  (Pa.)  3;  Von 
Senden  v.  State,  (Tex.  Cr.  App.  1898)  45 
S.  W.  725. 

Presumption  of  intent. —  However,  every 
sane  person  is  presumed  to  intend  the  natural 
consequences  of  his  voluntary  acts.  Ford  v. 
State,  46  Nebr.  390,  64  N.  W'.  1082. 

Intent  of  agent  see  i^ifra,  II,  B,  1. 

5.  Dakota. —  U.  S.  v.  Adams,  2  Dak.  305, 
9  N.  W.  718. 
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must  have  arisen  subseqiieDt  to  the  taking  possession  of  the.  property,  since  to 
obtain  possession  of  property  from  the  owner  with  the  intention  of  appropriating 
it,  wliich  intention  is  carried  out,  constitutes  larceny,  not  embezzlement/' 

C.  Nature  of  Property.  Subject  to  particular  statutory  provisions,  it  may 
be  said  generally  that  every  species  of  personal  j)i*operty  is  subject  to  embezzle- 
ment which  is  subject  to  larceny.'^ 

D.  Value  of  Property.  The  value  of  the  property  converted  is  not  an 
element  of  the  crime  of  embezzlement.'^  A  conviction,  however,  cannot  be  had 
for  the  embezzlement  of  money  without  its  being  shown  that  the  accused  has 
received  some  particular  sum  on  account  of  his  employer,  and  has  converted 
either  the  whole  or  part  of  that  sum  to  his  owm  use.^ 

E.  Ownership  of  Property.  One  cannot  commit  embezzlement  of  money 
or  other  property  law^fully  his  own  or  in  which  he  has  a  joint  interest. The 


Minnesota. —  State  v.  Czizek,  38  Minn.  192, 
36  N.  W.  457. 

Nevada.— State  v.  Trolson,  21  Nev.  419,  32 
Pac.  930. 

New  Jersey. —  State  v.  Stimson,  24  N.  J.  L. 
478. 

Vermont. —  State  v.  Hopkins,  56  Vt.  250. 

6.  Alabama. —  Levy  v.  State,  79  Ala.  259. 
California. — People  v.  Salorse,  62  Cal.  139 ; 

People  V.  Smith,  23  Cal.  280  [following  Peo- 
ple V.  Poggi,  19  Cal.  600]. 

Missouri. —  State  v.  Williams,  35  Mo.  229. 
But  see  State  v.  Findley,  101  Mo.  217,  14 
S.  W.  185 ;  State  v.  Reilly,  4  Mo.  App.  392. 

Nehraska.—  Ford  v.  State,  46  Nebr.  390,  64 
N.  W.  1082. 

New  York. — People  v.  Civille,  44  Hun  497. 
But  see  Langley's  Case,  4  City  Hall  Rec.  159. 

Contra.— Cole  v.  State,  16  Tex.  App.  461; 
Leonard  v.  State,  7  Tex.  App.  417. 

7.  State  V.  Small,  26  Kan.  209.  See  also 
State  r.  Stoller,  38  Iowa  321 ;  Reg.  v.  Barnes, 
8  Cox  C.  C.  129 ;  Rex  v.  Bakewell,  R.  &  R.  26. 
And  see  Larceny. 

Exchequer  bills. —  See  Rex  v.  Aslett,  1 
B.  &  P.  N.  R.  1,  2  Leach  C.  C.  954,  958, 
R.  &  H.  49. 

Halves  of  country  bank-notes. —  See  Rex  v. 
Mead,  4  C.  &  P.  535,  19  E.  C.  L.  637. 

Liquors  illegally  kept  for  sale,  and  their 
proceeds. —  See  Com.  v.  Smith,  129  Mass.  104. 

Money  drawn  in  lottery. —  See  State  v. 
Cloutman,  61  N.  H.  143. 

Money  received  from  thief. —  See  State  v. 
Littschke,  27  Oreg.  189,  40  Pac.  167. 

Negotiable  municipal  bonds,  although  unis- 
sued.— S^e  Bork  v.  People,  91  N.  Y.  5,  1  N.  Y. 
Cr.  379  {affirming  1  N.  Y.  Cr.  368];  State 
V.  White,  66  Wis.  343,  28  N.  W.  202. 

Proceeds  of  horses  consigned  for  sale. —  See 
Com.  V.  Keller,  9  Pa.  Co.  Ct.  253,  construing 
the  act  of  March  31,  1860. 

Promissory  notes  and  bills  of  exchange. — 
See  State  v.  Orwig,  24  Iowa  102.  Contra, 
State  V.  Stimson,  24  N.  J.  L.  9.  And  see 
State  V.  Stebbins,  132  Mo.  332,  33  S.  W.  1147, 
in  which,  however,  the  negotiable  paper  had 
not  been  issued,  and  did  not  come  within  the 
terms  of  Rev.  St.  (1889)  §  3550,  as  to  paper 
"  negotiable  by  delivery  only." 

Railroad  tickets. —  See  Com.  v.  Parker,  165 
Mass.  526,  43  N.  E.  499. 

Shares  of  stock. —  See  People  v.  Williams, 
60  Cal.  1. 


Undelivered  county  warrants. —  State  r. 
Raby,  31  Wash.  Ill,  71  Pac.  771. 

Wild  rabbits  are  not  subject  to  embezzle- 
ment. Reg.  V.  Read,  3  Q.  B.  D.  131,  14  Cox 
C.  C.  17,  47  L.  J.  M.  C.  50,  37  L.  T.  Rep. 
N.  S.  722,  26  Wkly.  Rep.  283.  And  see 
Animals. 

8.  Washington  r.  State,  72  Ala.  272;  Peo- 
ple V.  Salorse,  62  Cal.  139;  People  v.  Bork,  i 
31  Hun  (N.  Y.)  360.    But  see  Perry  i\  State, 
22  Tex.  App.  19,  2  S.  W.  600.  ' 

9.  Reg.  V.  Chapman,  1  Cox  C.  C.  47  Idis- 
approving  Rex  v.  Grove,  7  C.  &  P.  635,  1 
Moody  C.  C.  447,  32  E.  C.  L.  796].    And  see 
infra,  IV,  B,  5,  c;  IV,  C,  4.    Compare  Reg.  v. 
Lambert,  2  Cox  C.  C.  309,  to  the  effect  that, 
on  an  indictment  for  embezzlement,  it  is  not 
necessary  to  prove  that  any  particular  sum  or  | 
sums  were  received  from  any  particular  per- 
son; that  where  a  prisoner  has  debited  him-  \ 
self  with  an  amount  forming  the  balance  of  a 
large  number  of  receipts  and  payments  it  is  | 
sufficient. 

10.  Alabama.— St.  Clair  v.  State,  100  Ala. 
61,  14  So.  544;  Kirksey  v.  Fike,  29  Ala.  200. 

Arizona. —  See  Territory  v.  Meyer,  3  Ariz. 
199,  24  Pac.  183. 

Kansas. —  Parli  v.  Reed,  30  Kan.  534.  2 
Pac.  635. 

Massachusetts. —  See  Com.   v.  Libbey,   1 1 
Mete.  64,  45  Am.  Dec.  185. 

Minnesota. —  State  v.  Kent,  22  Minn.  41,  21 
Am.  Rep.  764. 

Missouri. —  State  v.  Williamson,  118  Mo. 
146,  23  S.  W.  1054,  40  Am.  St.  Rep.  358,  21 
L.  R.  A.  827. 

North  Carolina. —  State  r.  Keith,  126  N.  C. 
1114,  36  S.  E.  169. 

Texas. —  Webb  v.  State,  8  Tex.  App.  310.  | 

England. —  Reg.  v.  Barnes,  8  Cox  C.  C.  129. 

See  18  Cent.  Dig.  tit.  "  Embezzlement,"  §  6. 

An  assignment  of  unearned  salary  by  a 
government  employee  being  void  as  against 
public  policy,  an  employee  who  has  made 
such  an  assignment  and  been  appointed  agent 
of  the  assignee  to  collect  it  is  not  guilty  of 
embezzlement  if  he  collects  and  appropriates 
it.  State  V.  Williamson,  118  Mo.  146,  23 
S.  W.  1054,  40  Am.  St.  Rep.  358,  21  L.  R.  A. 
827.  See  also  St.  Clair  v.  State,  100  Ala.  61, 
14  So.  544;  Reg.  v.  Barnes,  8  Cox  C.  C.  129. 

Money  belonging  to  a  wife  is  not  subject 
to  embezzlement  by  the  husband.    Golden  V.  \ 
State,  22  Tex.  App.  1,  2  S.  W.  531.  i 
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property  embezzled  need  not  belong  to  one  other  than  the  master,  since  the  term 
^' other  person,"  as  used  in  the  statutes  defining  embezzlement,  means  one  other 
than  the  person  guilty  of  the  offense. 

F.  Possession  or  Custody  of  Ppoperty.  If  a  servant,  clerk,  or  agent  has 
merely  the  custody  of  the  money  or  goods  wliich  he  feloniously  appropriates,  the 
offense  is  larceny  ;  if  he  has  the  possession,  it  is  embezzlement.^^    Under  the 


Proportional  part  of  price  as  wages. —  If  a 

servant  receive  money  from  his  master,  for 
an  article  made  of  his  master's  material,  it 
will  oe  within  39  Geo.  Ill,  c.  85,  if  He  embez- 
zle it,  although  he  made  the  article,  and  was 
to  have  been  given  a  proportion  of  the  price 
for  making  it.    Rex  x.  Hoggins,  R.  &  R.  108. 

Property  of  unincorporated  association. — 
The  fraudulent  appropriation  of  the  assets 
of  an  unincorporated  banking  association  by 
the  cashier,  who  is  also  a  shareholder,  is  em- 
bezzlement under  Ohio  Rev.  St.  §  6842,  since 
that  statute  does  not  require  the  thing  con- 
verted to  be  wholly  the  property  of  another. 
State  i-.  Kusnick,  45  Ohio  St.  535,  15  N.  E. 
481,  4  Am.  St.  Rep.  564.  See  also  Reg.  v. 
Atkinson,  C.  &  M.  525,  2  Moody  C.  C.  278, 
41  E.  C.  L.  287.  The  treasurer  of  a  beneficial 
association  can  be  held  for  embezzlement  of 
the  funds  of  the  association,  since  he  owns 
no  part  of  such  funds,  under  the  Pennsylvania 
act  of  June  20,  1883,  providing  that  the  funds 
of  beneficial  associations  shall  be  trust  prop- 
erty and  not  be  distributed  among  the  mem- 
bers on  dissolution  or  be  diverted  to  other 
purposes.  Com.  r.  Volz,  14  Wkly.  Notes  Cas. 
(Pa.)  289. 

Claim  of  ownership  as  defense  see  infra, 
III,  B,  6. 

Embezzlement  by  partner  see  infra,  II,  C. 
Invalidity  of  security  embezzled  see  infra, 
III,  B,  9. 

Right  to  deduct  commissions  as  making 
joint  ownership  see  infra,  11,  B,  2. 

11.  Arkansas. —  Fleener  v.  State,  58  Ark. 
98,  23  S.  W.  1  [explaining  Powell  v.  State, 
34  Ark.  693]. 

California. —  People  v.  Gallagher,  100  Cal. 
466,  35  Pac.  80. 

Massachusetts. —  Com.  r.  Ryan,  155  Mass. 
523,  30  N.  E.  364,  31  Am.  St.  Rep.  560,  15 
L.  R.  A.  317;  Com.  v.  Stearns,  2  Mete.  343. 

Missouri. —  State  v.  Porter,  26  Mo.  201. 

New  York. — People  v.  Hennessey,  15  Wend. 

See  18  Cent.  Dig.  tit.  "  Embezzlement,"  §  6. 
12*.  Arkansas. —  Powell  v.  State,  34  Ark. 
€93. 

California. —  People  v.  Montarial,  120  Cal. 
€91.  53  Pac.  355;  People  v.  Perini,  94  Cal. 
573,  29  Pac.  1027  ;  People  r.  Johnson,  91  Cal. 
265,  27  Pac.  663. 

Colorado. —  Brown  r.  People,  20  Colo.  161, 
36  Pac.  1040. 

Georgia.— W Sill  v.  State,  75  Ga.  474. 

Illinois. —  Hobbs  v.  People,  183  111.  336,  55 
N.  E.  692. 

Indiana. —  State  v.  Wingo,  89  Ind.  204 ; 
Smith  V.  State,  28  Ind.  321. 

Iowa. —  Ennis  v.  State,  3  Greene  67. 
Kentucky. —  Warmoth  r.  Com.,  81  Ky.  133. 


See  Barclay  v.  Breckinridge,  4  Mete.  374; 
Gill  V.  Bright,  6  T.  B.  Mon.  130. 

Massachusetts. —  Com.  v.  Ryan,  155  Mass. 
523,  30  N.  E.  364,  31  Am.  St.  Rep.  560,  15 
L.  R.  A.  317;  Com.  v.  Barry,  116  Mass.  1; 
Com.  V.  Davis,  104  Mass.  548 ;  Com.  v.  Berry, 
99  Mass.  428,  96  Am.  Dec.  767;  Com.  v.  King, 
9  Cush.  284. 

Minnesota. —  State  v.  Kortgaard,  62  Minn. 
7,  64  N.  W.  51. 

New  York.-—  People  v.  Sherman,  16  N.  Y. 
Suppl.  782;  People  v.  Sheahan,  1  Wheel.  Cr. 
Cas.  226. 

Texas. —  Cobletz  v.  State,  36  Tex.  353; 
Zysman  v.  State,  (Cr.  App.  1901)  60  S.  W. 
669;  Boeder  i:  State,  39  Tex.  Cr.  199,  45 
S.  W.  570;  Cody  v.  State,  31  Tex.  Cr.  183,  20 
S.  W.  398;  Simeo  v.  State,  8  Tex.  App. 
406. 

See  18  Cent.  Dig.  tit.  "  Embezzlement,"  §  7. 
Custody  as  distinguished  from  possession 

means  a  charge  to  keep  and  care  for  the 
owner,  subject  to  his  order  and  direction; 
without  any  interest  or  right  therein  adverse 
to  him,  which  every  servant  possesses  with 
regard  to  the  goods  of  the  master  confided  to 
his  mere  care,  which  custody  may  be  termi- 
nated or  prolonged  according  to  the  will  and 
pleasure  of  the  master.  Where,  however,  the 
owner  of  personal  property  delivers  it  to  an- 
other for  any  purpose,  intending  not  only  to 
part  with  the  custody  but  with  the  absolute 
right  or  control  of  the  property  for  any 
length  of  time,  he  parts  not  only  with  such 
custody  but  the  legal  possession  as  well,  for 
the  actual  possession  of  the  property,  with 
the  suspension  of  the  rights  of  ownership,  for 
a  period  however  short,  transforms  such  ac- 
tual possession  which  under  other  circum- 
stances might  create  but  a  mere  custody  into 
a  legal  possession  in  the  person  having  it; 
and  that  this  is  so  there  can  be  no  doubt,  for 
if  the  manual  possession  is  gone  from  the 
owner  and  the  right  of  ownership  and  control 
is  ever  so  temporarily  suspended,  where  can 
the  legal  possession  be,  if  not  in  the  person 
having  the  manual  possession  and  the  right 
to  hold  it  as  against  every  one?  People  v. 
Burr,  41  How.  Pr.  (N.  Y.)  293. 

Delivery  to  servant  of  accused. — A  delivery 
of  property  to  the  accused  is  sufficiently 
shown  by  showing  that  the  owner  gave  the 
check  for  his  baggage  to  the  servants  of  the 
accused,  a  hotel-keeper,  by  whom  it  was 
brought  to  his  hotel,  and  came  into  his  cus- 
tody.   People  V.  Husband,  36  Mich.  306. 

Actual  possession. —  It  is  not  necessary, 
however,  to  prove  that  any  particular  pieces 
of  money  were  physically  handled  in  order  to 
sustain  a  conviction.  Bartley  v.  State,  55 
Nebr.  294,  75  N.  W.  832. 

[I.  FJ 


494    [16  Cyc] 


EMBEZZLEMENT 


EDglish  statutes  and  those  of  some  of  the  United  States,  it  is  held  tliat  thp  pi'iop- 
erty  embezzled  must  have  come  into  the  possession  of  the  servant  from  one  other 
than  the  master,  for  if  it  has  first  come  into  the  possession  of  the  latter,  the  con- 
version by  the  servant  is  larceny  and  not  embezzlement;^^  but  the  weight  of 
modern  authority  is  to  the  contrary.^* 

G.  Capacity  or  Character  in  Which  Property  Is  Held.  In  order  to  con- 
stitute embezzlement  the  accused  must  occupy  the  designated  fiduciary  relation, 
and  tlie  money  or  property  must  belong  to  his  principal,  and  come  to  the  posses- 
sion of  the  accused  by  reason  of  such  employment. 


13.  Lambeth  v.  State,  3  Tenn.  Cas.  754; 
U.  S.  V.  Clew,  25  Fed.  Cas.  No.  14,819,  4 
Wash.  700;  Reg.  v.  Masters,  2  C.  &  K.  930, 

3  Cox  C.  C.  178,  1  Den.  C  C.  332,  12  Jur. 
942,  18  L.  J.  M.  C.  2,  3  New  Sess.  Cas.  326, 
T.  &  M.  1,  61  E.  C.  L.  930;  Reg.  v.  Butler, 
2  C.  &  K.  340,  61  E.  C.  L.  340;  Reg.  v.  Hay- 
ward,  1  C.  &  K.  518,  47  E.  C.  L.  518;  Reg. 
f.  Smith,  1  C.  &  K.  423,  47  E.  C.  L.  423; 
Reg.  tJ.  Evans,  C.  &  M.  632,  41  E.  C.  L.  343 ; 
Reg.  V.  Beaman,  C.  &  M.  595,  41  E.  C.  L. 
324;  Reg.  v.  Goode,  C.  &  M.  582,  41  E.  C.  L. 
317;  Reg.  v.  Reed,  6  Cox  C.  C.  284,  2  C.  L.  R. 
607,  Dears.  C.  C.  257,  18  Jur.  67,  23  L.  J. 
M.  C.  25,  2  Wkly.  Rep.  190;  Reg.  f.  Watts, 

4  Cox  C.  C.  336,  2  Den.  C.  C.  14,  14  Jur.  870, 
19  L.  J.  M.  C.  192,  T.  &  M.  342,  1  Eng. 
L.  &  Eq.  558;  Reg.  v.  Hawkins,  4  Cox  C.  C. 
224,  1  Den.  C.  C.  584,  14  Jur.  513,  T.  &  M. 
328,  1  Eng.  L.  &  Eq.  547;  Reg.  v.  Wilson, 
9  C.  &  P.  27,  38  E.  C.  L.  28;  Rex  i;.  Free- 
man, 5  C.  &  P.  534,  24  E.  C.  L.  694;  Rex  v. 
Murray,  5  C.  &  P.  146,  1  Moody  C.  C.  276, 
24  E.  C.  L.  496 ;  Rex  v.  White,  4  C.  &  P.  46, 
19  E.  C.  L.  400 ;  Abrahat's  Case,  2  East  P.  C. 
569,  2  Leach  C.  C.  960;  Rex  v.  Chipchase,  2 
East  P.  C.  567,  2  Leach  C.  C.  805 ;  Lavender's 
Case,  2  East  P.  C.  566;  Bass'  Case,  2  East 
P.  C.  566,  1  Leach  C.  C.  285;  Rex  v.  Para- 
dice,  2  East  P.  C.  565;  Rex  v.  Hammon,  2 
Leach  C.  C.  1083,  R.  &  R.  165,  4  Taunt.  304, 
13  Rev.  Rep.  596;  Reg.  v.  Heath,  2  Moody 
C.  C.  33 ;  Reg.  v.  Jackson,  2  Moody  C.  C.  32 ; 
Rex  V.  Metcalf,  1  Moody  C.  C.  433;  Rex  v. 
Stock,  1  Moody  C.  C.  87.  But  see  Reg.  v. 
Cooper,  L.  R.  2  C.  C.  123,  12  Cox  C.  C.  600, 
43  L.  J.  M.  C.  89,  30  L.  T.  Rep.  N.  S.  306, 
22  Wkly.  Rep.  555. 

14.  Alabama. —  Lowenthal  xi.  State,  32  Ala. 
589. 

California. —  People  v.  Bailey,  23  Cal.  577, 
holding,  under  an  earlier  statute,  that  the  of- 
fense is  confined  to  cases  where  the  employee 
received  the  money  or  property  directly  irom 
the  employer. 

Kentucky. —  Com.  v.  Clifford,  96  Ky.  4,  27 
S.  W.  811,  16  Ky.  L.  Rep.  184. 

Missouri. —  State  v.  Healy,  48  Mo.  531. 

New  Mexico. —  Territory  v.  Maxwell,  2 
N.  M.  250. 

New  York. —  People  v.  Dalton,  15  Wend. 
581 ;  People  v.  Hennessey,  15  Wend.  147. 

North  Carolina. —  State  v.  Fann,  65  N.  C. 
217. 

See  18  Cent.  Dig.  tit.  "  Embezzlement,"  §  7. 

15.  Illinois.— MuUord  v.  People,  139  HI. 
.^86,  28  N.  E.  1096. 

Kentucky. —  Lee  v.  Com.,  1  S.  W.  4,  8  Ky. 
L.  Rep.  53. 


Massachusetts. — Com.  v.  Hays,  14  Gray  62, 
74  Am.  Dee.  662,  holding  that  the  fraudulent 
conversion  of  money  paid  by  mistake  is  not 
(.'mbez^lement. 

Michigan. —  People  v.  Butts,  128  Mich.  208, 
87  N.  W.  224. 

Missouri. —  State  v.  Brown,  171  Mo.  477, 
71  S.  W.  1031;  State  v.  Obuchon,  169  Mo. 
256,  60  S.  W.  85. 

Nevada.— Stute  v.  Trolson,  21  Nev.  419,  32 
Pac.  930. 

Pennsylvania. —  Com.  v.  Lynch,  3  Lane.  L. 
Rev.  412. 

Texas. —  Loving  v.  State,  (Cr.  App.  1902) 
71  S.  W.  277;  Brady  v.  State,  21  Tex.  App. 
659,  1  S.  W.  462 ;  Griffin  v.  State,  4  Tex.  App. 
390. 

Washington. —  State  v.  Covert,  14  Wash. 
652,  45  Pac.  304. 

Englamd.—  Reg.  v.  Gale,  2  Q.  B.  D.  141,  13 
Cox  C.  C.  340,  46  L.  J.  M.  C.  134,  35  L.  T. 
Rep.  N.  S.  526 ;  Reg.  v.  Cullum,  L.  R.  2  C.  C. 
28,  12  Cox  C.  C.  469,- 42  L.  J.  M.  C.  64,  28 
L.  T.  Rep.  N.  S.  521,  21  Wkly.  Rep.  687: 
Reg.  V.  Adey,  3  C.  &  K.  339,  4  Cox  C.  C.  208, 
1  Den.  C.  C.  571,  14  Jur.  556,  19  L.  J.  M.  C. 
149,  4  New  Sess.  Cas.  360,  T.  &  M.  296; 
Reg.  V.  Beaumont,  2  C.  L.  R.  614,  6  Cox 
C.  C.  629,  Dears.  C.  C.  270,  18  Jur.  159, 
23  L.  J.  M.  C.  54,  2  Wkly.  Rep.  235;  Reg.  i 
V.  Harris,  2  C.  L.  R.  464,  6  Cox  C.  C.  363,  I 
Dears.  C.  C.  344,  18  Jur.  408,  23  L.  J. 
M.  C.  110,  2  Wkly.  Rep.  413;  Reg.  v.  Thorpe, 

8  Cox  C.  C.  29,  Dears.  &  B.  62,  4  Jur. 
N.  S.  466,  27  L.  J.  M.  C.  264,  6  Wkly. 
Rep.  502;  Reg.  v.  Arman,  7  Cox  C.  C.  45, 
Dears.  C.  C.  575,  1  Jur.  N.  S.  1115,  1117; 
Reg.  V.  Baxter,  5  Cox  C.  C.  302;  Reg.  v. 
Bearcock,  1  Cox  C.  C.  187;  Reg.  v.  Wilson, 

9  C.  &  P.  27,  38  E.  C.  L.  28 ;  Rex  v.  Snowley, 
4  C.  &  P.  390,  19  E.  C.  L.  568;  Rex  v.  Thor- 
ley,  1  Moody  C.  C.  343;  Rex  v.  Beechey, 
R.  &  R.  237. 

See  18  Cent.  Dig.  tit.  "  Embezzlement,"  §  8.  ^ 
Necessity  of  fiduciary  relation. —  Embezzle- 
ment cannot  be  charged  with  reference  to 
funds  acquired  and  spent  before  the  party  as- 
sumed the  fiduciary  capacity  (Lee  v.  Com., 
1  S.  W.  4,  8  Ky.  L.  Rep.  53 )  ;  nor  where 
the  character  of  debtor  and  creditor  subsists 
between  the  parties  (Smith  v.  Glendenning, 
194  Pa.  St.  550,  45  Atl.  364;  Com.  t\  Gerde- 
mann,  11  Phila.  (Pa.)  397).  The  servant 
or  employee  must  be  in  possession  by  reason 
of  some  special  trust  imposed.  Colip  v.  State, 
153  Ind.  584,  55  N.  E.  739,  74  Am.  St.  Rep. 
322.  "  This  trust  relationship  must  exist  at 
the  time  of  the  reception  of  the  money  by  the 
agent  or  employee,  or  the  money  must  be 
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H.  Conversion  OP  Appropriation  of  Property — l.  In  General.  In  order 
to  constitute  embezzlement  the  accused  must  be  shown  to  have  fraudulently  con- 
verted money  or  other  property  to  his  own,  or  someone's  else,  use,  or  to  have 
fraudulently  secreted  it,  with  intent  so  to  convert  it.^^  However,  the  weight  of 
authority  is  to  the  effect  that  a  demand  for  the  money  or  other  property  alleged 
to  have  been  embezzled  need  not  be  made  by  the  prosecution,^'^  in  the  absence 


under  the  care  of  the  agent  by  virtue  of  that 
agency  or  employment,  in  order  to  constitute 
the  offense  of  embezzlement."  Taylor  v. 
State,  29  Tex.  App.  466,  501,  16  S.  W.  302 
\_ciixng  Gaddy  v.  «tate,  8  Tex.  App.  127]. 

Marked  money  given  by  master  to  third  per- 
son.— In  Reg.  V.  Gill,  6  Cox  C.  C.  295,  Dears. 
C.  C.  289,  18  Jur.  70,  23  L.  J.  M.  C.  50,  2 
Wkly.  Rep.  222,  the  prosecutor  gave  some 
marked  money  to  a  third  person  to  expend  at 
his  (the  prosecutor's)  shop,  for  the  purpose 
of  detecting  a  servant  whom  he  suspected; 
the  servant  was  convicted  of  embezzling  a 
portion  of  the  marked  money ;  and  it  was 
held  that  the  conviction  was  right.  See  also 
Rex  i\  Headge,  2  Leach  C.  C.  1033,  R.  &  R. 
119;  Rex  v.  Whittingham,  2  Leach  C.  C. 
912 

Right  of  master  to  money. —  If  a  servant 
receives  money  on  his  employers'  account  and 
embezzles  it,  he  is  guilty  of  the  felony,  al- 
though they  had  no  right  to  it,  and  were 
wrong-doers  in  receiving  it.  Rex  v.  Beacall, 
1  C.  &  P.  454,  12  E.  C.  L.  265. 

Where  money  of  a  corporation  is  received 
by  its  treasurer,  and  by  him  deposited  to  his 
credit  as  such  treasurer,  and  is  afterward 
drawn  out  by  him,  either  in  bills  or  coin, 
such  bills  or  coin  are  the  property  of  the  cor- 
poration, and  while  in  the  hands  of  the  treas- 
urer are  subject  to  embezzlement  by  him. 
Com.  V.  Tuckerman,  10  Gray  (Mass.)  173. 

Effect  of  taking  receipt. —  The  fact  that 
complainant,  at  the  time  he  left  with  defend- 
ant a  draft  for  collection,  took  from  him  a 
receipt  to  account  for  the  proceeds  does  not 
show  that  complainant  parted  with  his  in- 
terest in  the  draft,  so  as  to  prevent  the  con- 
viction of  defendant  for  embezzling  the  pro- 
ceeds thereof.  People  v.  Hanaw,  107  Mich. 
337,  65  N.  W.  231. 

16.  Alabama. —  Henderson  v.  State,  129 
Ala.  104,  29  So.  799 ;  Penny  v.  State,  88  Ala. 
105,  7  So.  50. 

Illinois. —  Kribs  v.  People,  82  111.  425.  See 
also  Mulford  v.  People^  139  111.  586,  28  N.  E. 
1096. 

Iowa. —  Bowman  v.  Brown,  52  Iowa  437,  3 
N.  W.  609. 

Nebraska.—  State  v.  Hill,  47  Nebr.  456,  66 
N.  W.  541;  McAleer  v.  State,  46  Nebr.  116, 
64  N.  W.  358. 

Neiv  Jersey. —  Fitzgerald  v.  State,  50 
N.  J.  L.  475,  14  Atl.  746. 

New  York. —  People  v.  Paine,  35  Misc.  763, 
72  N.  Y.  Suppl.  3. 

Pennsylvania. —  Com.  v.  Gerdemann,  11 
Phila.  397. 

Rhode  Island.— Stsite  v.  Snell,  9  R.  I.  112. 

Texas.—  Riley  v.  State,  32  Tex.  763 ;  Jack- 
son V.  State,  (Cr.  App.  1902)  70  S.  W.  760; 
Epperson  v.  State,  22  Tex.  App.  694,  3  S.  W. 


789;  Cohen  v.  State,  20  Tex.  App.  224;  Baker 
V.  State,  6  Tex.  App.  344. 

See  18  Cent.  Dig.  tit.  "  Embezzlement,"  §  9. 

Sale  for  purpose  of  conversion. — Where  an 
agent  for  the  sale  of  property  sells  it  as  his 
own,  and  not  as  agent,  and  has  at  the  time 
of  sale  a  fraudulent  intent  to  appropriate  the 
proceeds  to  his  own  use,  he  is  guilty  of  the 
embezzlement  of  the  property  itself.  Epper- 
son V.  State,  22  Tex.  App.  694,  3  S.  W.  789 
[citing  Leonard  v.  State,  7  Tex.  App.  417]. 

17.  Arkansas. —  Wallis  v.  State,  54  Ark. 
611,  16  S.  W.  821. 

California. —  People  v.  Goodrich,  142  Cal. 
216,  75  Pac.  796;  People  v.  Ward,  134  Cal. 
301,  66  Pac.  372.  But  see  People  v.  Royc'e, 
106  Cal.  173,  37  Pac.  630,  39  Pac.  524. 

Louisiana. —  State  v.  Mathis,  106  La.  263,. 
30  So.  834;  State  v.  Tompkins,  32  La.  Ann. 
620. 

Massachusetts. —  Com.  v.  Mead,  160  Mass. 
319,  35  N.  E.  1125;  Com.  v.  Tuckerman,  10 
Gray  173. 

Minnesota. —  State  v.  New,  22  Minn.  76. 

Missouri. —  State  v.  Porter,  26  Mo.  201. 

New  Jersey. —  State  v.  Reynolds,  65  N.  J.  L. 
424,  47  Atl.  644. 

Vermont. —  State  v.  Hopkins,  56  Vt.  250. 

See  18  Cent.  Dig.  tit.  "  Embezzlement,"  §  9. 

Demand  may  become  material  in  some  cases 
to  establish  conversion  but  not  in  all.  State 
V.  Reynolds,  65  N.  J.  L.  424,  47  Atl.  644. 

Form  of  demand. —  The  demand  necessary 
to  sustain  a  conviction  need  not  be  in  any 
particular  form  of  words,  if  the  language 
plainly  indicates  to  the  person  that  he  is 
called  upon  to  perform  the  neglected  duty. 
State  V.  Bancroft,  22  Kan.  170.  Under  111. 
Act,  March  4,  1869,  evidence  that  the  con- 
signor of  goods  went  to  the  consignee  (the 
accused ) ,  and  that  the  latter  said,  "  I  know 
what  you  have  come  for,  but  it  is  impossible 
for  me  to  pay  you  anything  now,"  is  not  a 
sufficient  demand.  Wright  v.  People,  61  111. 
382. 

Authority  to  make  demand. —  Where  a  de- 
mand is  made,  the  person  making  it  must 
have  authority  so  to  do  from  the  principal. 
People  V.  Tomlinson,  66  Cal.  344,  5  Pac.  509 ; 
State  V.  Bancroft,  22  Kan.  170.  See  also 
People  V.  Ward,  134  Cal.  301,  66  Pac.  372. 
Compare  State  v.  Hopkins,  56  Vt.  250,  to  the 
effect  that  a  notice  requiring  payment  need 
not  state  the  authority  to  give  the  notice. 

Impossibility  of  making  demand. —  Where 
an  agent^f  an  express  company  had  disap- 
peared, so  that  demand  could  not  be  made  on 
him  to  account  for  the  proceeds  of  money 
orders  sold  by  him,  proof  of  such  demand  and 
refusal  to  account  is  unnecessary,  but  the 
conversion  may  be  otherwise  shown.  Kossa- 
kowski  V.  People,  177  111.  563,  53  N.  E.  115. 
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of  statute  to  the  contrarj,^^  except  under  the  peculiar  circumBtances  of  the 
particular  case. 

2.  By  Public  Officers  or  Employees.  As  iu  the  case  of  other  servants  or 
agents,  a  conversion  is  necessary  to  constitute  the  offense  of  embezzlement  by  a 
public  officer  or  employee  ;  that  is,  it  is  essential  that  the  owner  sliould  be  deprived 
of  the  property  embezzled  by  an  adverse  holding  or  use.^^  So  too  a  demand  and 
refusal  are  not  in  general  an  element  of  the  offense,^*^  although  proof  of  a  demand 
and  refusal  will  be  sufficient  evidence  of  the  fact  of  conversioii.^^ 

II.  BY  Whom  committed. 
A.  Servants,  Clerks,  and  Employees  —  l.  In  General.  The  term  "  serv- 
ant," "  clerk,"  or  "  employee,"  as  used  in  tlie  statutes  on  embezzlement,  does  not 
mean,  nor  is  the  language  limited  in  its  application  to,  the  mere  menial  of  the 
prosecutor ;  but  it  does  mean  that  relation  between  the  parties  which  gives  the 
employer  the  right  to  order,  command,  direct,  and  control,  and  imposes  on  the 
person  emplo^^ed  the  duty  of  obedience  and  subjection  in  tlie  performance  of 
the  particular  service  at  all  times  and  in  every  particular.^^ 


See  also  People  v.  Carter,  122  Mich.  668,  81 
N.  W.  924 ;  State  v.  Reynolds,  65  N.  J.  L.  424, 
47  Atl.  644. 

A  failure  to  pay  over  at  a  definite  time 
fixed  by  agreement  is  sufficient  evidence  of 
conversion  without  a  demand.  State  i".  Rey- 
nolds, 65  N.  J.  L.  424,  47  Atl.  644. 

18.  Wright  f.  People,  61  111.  382;  State  v. 
Bancroft,  22  Kan.  170;  State  f.  Pierce,  7  Kan. 
App.  418,  53  Pac.  278. 

19.  Alabama. —  Noble  v.  State,  59  Ala.  73. 
Arkansas. —  State  v.  Hunnicut,  34  Ark.  562. 
loioa. —  State  v.  Brandt,  41  Iowa  593. 
Massachusetts. —  Com.  v.  Este,  140  Mass. 

279,  2  N.  E.  769. 

Minnesota. —  State  v.  Baumhager,  28  Minn. 
226,  9  N.  W.  704. 

New  York.— Bork  v.  People,  91  N.  Y.  5, 
1  N.  Y.  Cr.  379. 

Tennessee. — State  v.  Cameron,  3  Heisk.  78 ; 
State  V.  Leonard,  6  Coldw.  307. 

United  States. —  U.  S.  v.  Forsythe,  25  Fed. 
Cas.  No.  15,133,  6  McLean  584. 

See  18  Cent.  Dig.  tit.  "Embezzlement," 
§  10. 

20.  Dean  v.  State,  147  Ind.  215,  46  N.  E. 
528;  Hollingsworth  v.  State,  111  Ind.  289,  12 
N.  E.  490.  See  Reynolds  v.  State,  65  N.  J.  L. 
424,  47  Atl.  644. 

Failure  to  pay  over  to  successor. —  The  im- 
proper neglect  or  refusal  of  a  public  officer 
to  deliver  to  his  successor  in  office  all  the 
money  remaining  in  his  hands  upon  demand 
therefor  is,  under  Minn.  Gen.  St.  (1878) 
c.  95,  §  36,  embezzlement  per  se  of  such 
money,  although  no  particular  sum  was  de- 
manded (State  V.  Ring,  29  Minn.  78,  11 
N.  W.  233 ) ,  and  although  no  actual  or  de- 
liberate purpose  to  defraud  the  city  or  county 
is  shown  (State  v.  Czizek,  38  Minn.  192,  36 
N.  W.  457). 

21.  State  V.  Bryan,  40  Iowa  379*  State  v. 
Ring,  29  Minn.  78,  11  N.  W.  233. 

Explanation  of  refusal. —  This  proof  may, 
however,  be  always  met  and  neutralized  by 
evidence  showing  an  excuse  for  the  refusal. 
State  V.  Bryan,  40  Iowa  379,  381  [citing  State 
V.  Cameron,  3  Heisk.   (Tenn.)   78;  State  v. 
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Leonard,  6  Coldw.  (Tenn.)  307;  Reg.  v. 
Welch,  2  C.  &  K.  296,  2  Cox  C.  C.  85,  1  Den. 
C.  C.  199,  61  E.  C.  L.  296;  Reg.  v.  Moah, 
7  Cox  C.  C.  60,  Dears.  C.  C.  625,  2  Jur.  N.  S. 
213., 

22.  California. —  People  v.  Gallagher,  100 
Cal.  466,  35  Pac.  80. 

Georgia. —  Mobley  v.  State,  114  Ga.  544,  40 
S.  E.  728;  Wylie  v.  State,  97  Ga.  207,  22 
S.  E.  954;  McNish  v.  State,  88  Ga.  499,  14 
S.  E.  865. 

Indiana. —  Jones  v.  State,  59  Ind.  229. 

Iowa. —  State  v.  Johnson,  49  Iowa  141. 

Kentucky. —  Johnson  v.  Com.,  5  Bush  430. 

Massachusetts. —  Com.  r.  Young,  9  Gray  5. 

Nevada. —  Eoc  p.  Rieord,  11  Nev.  287, 

New  York. —  Coats  u  People,  22  N.  Y.  245 
[reversing  4  Park.  Cr.  662]  ;  People  v.  Burr, 
41  How.  Pr.  293 ;  People  v.  Allen,  5  Den.  76 ; 
People  V.  Dalton,  15  Wend.  581;  People  v. 
Sherman,  10  Wend.  298,  25  Am.  Dec.  563. 

North  Carolina. — State  v.  Barton,  125  N.  C. 
702,  34  S.  E.  553;  State  v.  Costin,  89  N.  C. 
511. 

0/iio.— Gravatt  v.  State,  25  Ohio  St.  162; 
Calkins  v.  State,  18  Ohio  St.  366,  98  Am. 
Dec.  121. 

South  Carolina. —  State  i\  Shirer,  20  S.  C. 
392. 

Tennessee. —  Johnson  v.  State,  9  Baxt.  279. 

Texas. —  Aldrich  v.  State,  29  Tex.  App. 
394,  16  S.  W.  251;  Brady  v.  State,  21  Tex. 
App.  659,  1  S.  W.  462. 

England.— 'Reg.  v.  Stuart,  [1894]  1  Q.  B. 
310,  17  Cox  C.  C.  723,  58  J.  P.  299,  63  L.  J. 
M.  C.  63,  70  L.  T.  Rep.  N.  S.  44,  42  Wkly. 
Rep.  303,  10  Reports  124;  Reg.  v.  Foulkes, 
L.  R.  2  C.  C.  150,  13  Cox  C.  C.  63,  44  L.  J. 
M.  C.  65,  32  L.  T.  Rep.  N.  S.  407,  23  Wkly. 
Rep.  696;  Reg.  v.  Harris,  17  Cox  C.  C.  656, 
57  J.  P.  729,  69  L.  T.  Rep.  N.  S.  25;  Reg. 
V.  Coley,  16  Cox  C.  C.  226,  51  J.  P.  710,  56 
L.  T.  Rep.  N.  S.  747;  Reg.  v.  Flanagan,  10 
Cox  C.  C.  561 ;  Reg.  v.  Tite,  8  Cox  C.  C.  458, 
7  Jur.  N.  S.  556,  30  L.  J.  M.  C.  142,  4  L.  T. 
Rep.  N.  S.  259,  L.  &  C.  29,  9  Wkly.  Rep. 
554;  Reg.  v.  Gibson,  .8  Cox  C.  C.  436;  Reg. 
V.  May,  8  Cox  C.  C.  421,  7  Jur.  N.  S.  147, 
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2.  Non-Compulsory  or  Occasional  Duty.  Where  the  duty  assumed  by  the 
ticcused  is  not  compulsory  but  merely  voluntarj",  and  there  is  no  power  in  the 
prosecutor  to  control  his  actions,  he  is  not  a  clerk  or  servant  within  the  meaning 
of  the  statute.^  However,  the  mere  fact  that  the  accused's  employment  is  occa- 
sional will  not  prevent  his  being  held  a  clerk  or  servant  if  in  other  respects  the 
relation  is  sufficiently  established.^^ 

3.  Employment  by  Other  Masters.  The  mere  fact  that  a  person  is  employed 
by  others  than  the  prosecutor  will  not  prevent  the  relation  of  master  and  servant 
between  himself  and  the  latter,  within  the  meaning  of  the  embezzlement 
statutes.^^ 

4.  Agreement  as  to  Compensation.^''  One  who  has  converted  to  his  own  use 
money  received  for  the  use  of  another  is  guilty  of  embezzlement,  although  there 
was  no  agreement  as  to  compensation  for  his  services  in  such  transaction.^* 

B.  Agents —  1.  In  General.  To  convict  an  agent  under  the  statutes  as  to 
embezzlement,  four  propositions  must  be  proved  :  that  he  was  an  agent ;  that  he 
received  the  money  or  other  property  in  the  course  of  his  employment ;  that  he 
received  money  or  other  property  belonging  to  his  principal ;  and  that  he  con- 


30  L.  J.  M.  C.  81,  3  L.  T.  Rep.  N.  S.  680, 
L.  &  C.  13,  9  Wkly.  Rep.  256;  Reg.  x.  Barnes, 
8  Cox  C.  C.  129 ;  Reg.  f.  Walker,  8  Cox  C.  C. 
1,  Dears.  &  B.  600,  4  Jur.  N.  S.  465,  27 
L.  J.  M.  C.  207,  6  Wkly.  Rep.  505;  Reg.  v, 
Gibbs,  6  Cox  C.  C.  455,  Dears.  C.  C.  445,  1 
Jur.  N.  S.  118,  24  L.  J.  M.  C.  62;  Reg.  i\ 
Thomas,  6  Cox  C.  C.  403;  Reg.  v.  Truman, 
2  Cox  C.  C.  306;  Reg.  v.  Sampson,  1  Cox 
C.  C.  355;  Reg.  v.  Goodbody,  8  C.  &  P.  665, 
34  E.  C.  L.  951;  Rex  v.  Beacall,  1  C.  &  P. 
457,  12  E.  C.  L.  266;  Reg.  r.  Hoare,  1 
F.  &  F.  647;  Rex  v.  Smith,  R.  &  R.  384; 
Rex  %\  Squire,  R.  &  R.  260,  2  Stark.  349,  3 
E.  C.  L.  439;  Rex  v.  Hartley,  R.  &  R.  104; 
Rex  f.  Mellish,  R.  &  R.  59 ;  Rex  r.  Bakewell, 
R.  &  R.  26. 

See  18  Cent.  Dig.  tit.  "  Embezzlement," 
§  11. 

Collection. —  Where  a  constable  is  employed 
to  collect  certain  demands,  without  suit  if 
the  debtors  will  pay,  and  by  procuring  and 
serving  process  before  a  justice  of  the  peace 
where  they  will  not,  he  is  not  a  servant  of 
the  creditor  within  the  meaning  of  the  statute 
concerning  embezzlement.  People  v.  Allen,  5 
Den.  (N.  Y.)  76.  In  Com.  v.  Lynch,  3  Lane. 
L.  Rev.  412,  a  farmer  handed  to  a  neighbor 
(defendant)  a  note  for  collection.  Defendant 
was  to  retain  a  moiety  of  any  sum  collected 
by  way  of  compensation.  It  was  held  that 
his  failure  to  pay  over  half  of  a  small  sum 
collected  by  him  did  not  constitute  embezzle- 
ment, as  he  was  not  a  clerk,  servant,  or  other 
person  in  the  employ  of  another. 

A  conductor  of  a  railroad  train  is  a  person 
employed,  within  the  act  of  assembly  as  to 
embezzlement,  and  as  such  may  be  guilty  of 
embezzling  the  funds  of  the  company.  Com. 
r.  Hill,  4  Luz.  Leg.  Obs.  (Pa.)  52,  5  Luz. 
Leg.  Reg.  (Pa.)  241. 

Manufacturing  tradesman. —  A  tradesman 
to  whom  raw  materials  are  given  to  be  con- 
verted into  manufactured  articles,  who  con- 
tracts and  receives  them  in  good  faith,  is  not 
guilty  of  embezzlement  by  a  subsequent 
wrongful  conversion  of  the  manufactured  ar- 
ticle. Com.  V.  Young,  9  Gray  (Mass.)  5. 
[32] 


Soliciting  agent. —  An  agent  who  solicits 
subscriptions  to  a  newspaper  and  custom  for 
its  job  department,  the  bills  for  the  job  work 
procured  by  the  agent  being  sent  to  him,  and 
the  papers  which  he  receives  and  distributes 
being  charged  to  him  on  the  books,  is  not 
employed  by  the  company,  within  the  statute 
relating  to  embezzlement  by  employees.  Com. 
i\  Behle,  1  Lack.  Leg.  N.  (Pa.)  303. 

A  direct  hiring  by  the  prosecutor  is  not 
necessary.  See  Com.  v.  Hill,  2  Pearson  (Pa.) 
432.  Thus  the  son  of  a  clerk  who  acts  for 
him  personally  may  be  guilty  of  embezzling 
the  employer's  funds.  Reg.  v.  Foulkes,  L.  R. 
2  C.  C.  150,  13  Cox  C.  C.  63,  44  L.  J.  M.  C. 
65,  32  L.  T.  Rep.  N.  S.  407,  23  Wkly.  Rep. 
696. 

23.  Reg.  r.  Negus,  L.  R.  2  C.  C.  34,  12 
Cox  C.  C.  492,  42  L.  J.  M.  C.  62,  28  L.  T. 
Rep.  N.  S.  646,  21  Wkly.  Rep.  687;  Reg.  f. 
Bowers,  L.  R.  1  C.  C.  41,  10  Cox  C.  C.  250, 
12  Jur.  N.  S.  550,  35  L.  J.  M.  C.  206,  14 
L.  T.  Rep.  N.  S.  671,  14  Wkly.  Rep.  803; 
Reg.  V.  Marshall,  11  Cox  C.  C.  490,  21  L.  T. 
Rep.  N.  S.  796;  Reg.  v.  Ma  vie,  11  Cox  C.  C. 
150;  Reg.  x.  Hall,  13  Cox  C.  C.  49,  31  L.  T. 
Rep.  N.  S.  883.  But  see  Reg.  x.  Thomas,  6 
Cox  C.  C.  403;  Reg.  x.  Bailey,  12  Cox  C.  C. 
56,  24  L.  T.  Rep.  N.  S,  477. 

24.  Reg.  X.  Tongue,  Bell  C.  C.  289,  8  Cox 
C.  C.  386,  30  L.  J.  M.  C.  49,  3  L.  T.  Rep. 
N.  S.  415,  9  Wkly.  Rep.  59;  Reg.  x.  Hastie, 
9  Cox  C.  C.  264,  9  Jur.  N.  S.  235,  32  L.  J. 
M.  C.  63,  7  L.  T.  Rep.  N.  S.  695,  L.  &  C.  269, 
11  Wkly.  Rep.  293;  Reg.  x.  Winnall,  5  Cox 
C.  C.  326;  Rex  x.  Hughes,  1  Moody  C.  C. 
370;  Rex  x.  Spencer,  R.  &  R.  222.  But  see 
Johnson  x.  State,  9  Baxt.  (Tenn.)  279;  Rex 
X.  Freeman,  5  C.  &  P.  534,  24  E.  C.  L.  694; 
Rex  f.  Nettleton,  1  Moody  C.  C.  259;  Rex  v. 
Burton,  1  Moodv  C.  C.  237. 

25.  Reg.  X.  Turner,  11  Cox  C.  C.  551,  22 
L.  T.  Rep.  N.  S.  278 ;  Reg.  x.  Batty,  2  Moody 
C.  C.  257;  Rex  x.  Carr,  R.  &  R.  148. 

26.  Agreement  for  compensation  see  also 
infra,  II,  B,  2. 

27.  State  x.  Brooks,  85  Iowa  366,  52  N.  W. 
240.    But  see  Reg.  r.  Hoare,  1  F.  &  F.  647. 
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verted  the  money  or  other  property  to  his  own  use,  with  the  intent  to  steal  and 
embezzle  it.^^  Tlie  question  of  whetlier  the  relation  of  principal  and  agent  exists 
between  given  persons  in  reference  to  a  particular  transaction  is  determined  by 
the  general  rules  of  law  applicable  to  that  subject.^^ 


28.  Alabama. —  Case  v.  State,  26  Ala.  17. 

California. —  Ex  p.  Hedley,  31  Cal.  108. 

Kentucky. —  Shelburn  v.  Com.,  85  Ky.  173, 
3  S.  W.  7,  8  Ky.  L.  Rep.  832;  Barclay  v. 
Breckinridge,  4  Mete.  374. 

Massachusetts. —  Com.  v.  Smith,  129  Mass. 
104;  Com.  V.  Foster,  107  Mass.  221. 

Missouri. —  State  v.  Adams,  108  Mo.  208, 
18  S.  W.  1000 ;  State  v.  Jennings,  98  Mo.  493, 

11  S.  W.  980;  State  v.  Reilly,  4  Mo.  App. 
392 

Nebraska.— Miller  v.  State,  16  Nebr.  179, 
20  N.  W.  253. 

Nevada. —  State  v.  Trolson,  21  Nev.  419,  32 
Pac.  930. 

New  Mexico. —  Territory  v.  Maxwell,  2 
N.  M.  250. 

New  York. —  People  v.  Civille,  44  Hun  497. 
Compare  People  v.  Howe,  2  Thomps.  &  C.  383, 
to  the  effect  that  where  an  agent  receiving 
money  has  a  right  to  mix  it  with  his  own, 
being  accountable  only  for  a  balance,  a  mis- 
appropriation does  not  constitute  embezzle- 
ment. 

North  Dakota. — State  v.  Hasledahl,  3  N.  D. 
36,  53  N.  W.  430. 

Rhode  Island. —  State  v.  Taberner,  14  R.  I. 
272,  51  Am.  Rep.  382. 

South  Carolina. —  State  v.  Ezzard,  40  S.  C. 
312,  18  S.  E.  1025. 

Texas.— Smith  v.  State,  34  Tex.  Cr.  265, 
30  S.  W.  236;  Taylor  v.  State,  29  Tex.  App. 
466,  16  S.  W.  302;  Golden  v.  State,  22  Tex. 
App.  1,  2  S.  W.  531. 

Wisconsin. — State  v.  Leicham,  41  Wis.  565. 

England. —  Rex  v.  Prince,  2  C.  &  P.  517, 

12  E.  C.  L.  708,  holding  that  52  Geo.  Ill, 
c.  63,  applies  only  to  persons  to  whom  se- 
curities are  intrusted  in  the  exercise  of  their 
function  or  business.    See  also  Reg.  v.  Cosser, 

13  Cox  C.  C.  187;  Rex  v.  White,  4  C.  <&  P. 
46,  19  E.  C.  L.  400;  Rex  v.  Mason,  D.  & 
R.  N.  P.  22,  16  E.  C.  L.  417,  in  each  of  which 
cases  the  accused  was  held  not  to  be  indictable 
as  an  agent.  And  see  Reg.  v,  Bowerman, 
[1891]  1  Q.  B.  112,  17  Cox  C.  C.  151,  55  J.  P. 
373,  60  L.  J.  M.  C.  13,  63  L.  T.  Rep.  K  S.  532, 
39  Wkly.  Rep.  207. 

See  18  Cent.  Dig.  tit.  "  Embezzlement," 
§  13. 

Intent. —  The  gravamen  of  the  crime  of  em- 
bezzlement \yv  an  agent  is  the  fraudulent  and 
felonious  intent  to  convert  the  property  of 
the  principal  to  his  own  use.  State  v.  Cul- 
ver, (Nebr.  1904)  97  N.  W.  1015.  Accord- 
ingly, in  order  that  the  mere  use  of  money 
or  property  held  by  one  as  agent  or  factor 
for  the  owner  may  amount  to  larceny,  it  must 
be  shown  that  &uch  use  was  fraudulent,  and 
accompanied  by  an  intent  to  deprive  the 
owner  of  the  property.  Snell  v.  State,  50  Ga. 
219.  So  the  mere  failure  of  an  agent  to  pay 
over  money  to  his  principal  after  he  has 
received  it  is  not  embezzlement ;  nor  is  the 
mere  conversion  thereof  and  failure  to  pay 
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it  over.  There  must  be  at  the  time  of  con- 
version an  intent  to  appropriate  it  to  his 
own  use,  and  to  deprive  the  owner  thereof. 
Home  Lumber  Co.  v.  Hartman,  45  Mo.  App. 
647.  See  also  State  v.  Foster,  1  Pennew. 
(Del.)  289,  40  Atl.  939;  State  v.  Collins,  1 
Marv.  (Del.)  536,  41  Atl.  144. 

Money  not  directed  to  be  delivered  to  prin- 
cipal.—In  State  V.  Ezzard,  40  S.  C.  312,  18 
S.  E.  1025,  an  agent  was  held  guilty,  although 
the  person  who  gave  him  the  money  did  not 
direct  him  to  deliver  it  to  the  principal. 

Failure  to  account. —  A  conviction  for  em- 
bezzlement is  warranted  by  evidence  that  de- 
fendant sold  grain  for  his  principal  and  did 
not  account  for  money  received  in  payment. 
State  V.  Hasledahl,  3  N.  D.  36,  53  N.  W. 
430.  See  also  Reg.  v.  Jackson,  1  C.  &  K. 
384,  47  E.  C.  L.  384.  Compare  Reg.  v.  Creed, 
1  C.  &  K.  63,  47  E.  C.  L.  63. 

Shortage  in  accounts. —  On  trial  of  an  in- 
dictment charging  defendant  with  the  embez- 
zlement of  certain  money  received  as  agent 
of  an  express  company  for  transmission,  the 
fact  that  the  money  so  received  was  in  the 
safe  constitutes  no  defense,  where  defendant 
was  short  in  his  accounts  with  the  company 
in  an  amount  larger  than  that  alleged  to  have 
been  embezzled.  State  v.  Trolson,  21  Nev. 
419,  32  Pac.  930. 

That  the  relation  of  debtor  and  creditor 
exists  between  a  principal  and  agent,  and 
that  on  balancing  the  account  the  agent  would 
be  found  indebted  to  his  principal,  are  not 
alone  sufficient  to  sustain  a  verdict  finding 
the  agent  guilty  of  embezzlement.  State  v. 
Culver,  (Nebr.  1904)  97  N.  W.  1015. 

Security  for  repayment. —  The  fact  that  one 
employed  by  the  maker  of  a  promissory  note 
to  sell  it  and  receive  the  proceeds  and  pay 
them  over  specifically  to  a  third  person  on 
receiving  the  note  gave  to  the  maker  his  own 
note  for  the  same  amount  will  not  prevent 
a  fraudulent  conversion,  there  being  an  em- 
bezzlement, if  it  was  agreed  that  his  note 
should  be  deposited  with  the  third  person  as 
a  receipt  to  be  given  up  to  him  upon  his  pay- 
ing over  the  proceeds.  Com.  v.  Foster,  107 
Mass.  221. 

Embezzlement  by  consular  agent  see  Am- 
bassadors AND  Consuls,  2  Cyc.  277  note  17. 

29.  Alabama. —  Carr  v.  State,  104  Ala.  43, 
16  So.  155;  Brewer  v.  State,  83  Ala.  113,  3 
So,  816,  3  Am.  St.  Rep.  693;  Pullam  v.  State, 
78  Ala.  31,  56  Am.  Rep.  21;  Hinderer  v. 
State,  38  Ala.  415. 

Indiana. —  Wynegar  v.  State,  157  Ind.  577, 
62  N.  E.  38. 

Kansas. —  State  v.  Smith,  57  Kan.  657,  47 
Pac.  535;  State  v.  Bancroft,  22  Kan.  170. 

Kentucky. —  Stone  v.  Com.,  104  Kv.  220, 
46  S.  W.  721,  20  Ky.  L.  Rep.  478,  84  Am.  St. 
Rep.  452. 

Louisiana. —  State  v.  Jones,  9  La.  Ann.  307.  I 
Massachusetts. —  Com.  v.  Moore,  166  Mass.  j 
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2.  Effect  of  Right  to  Commission.  While  one  who  follows  collecting  on  c(!>in- 
mission  as  a  business  cannot  be  found  guilty  of  embezzlement  on  account  of  the 
failure  to  pay  over,  yet  if  he  was  the  agent  or  servant  of  the  prosecutor,  whether 
an  individual  or  a  corporation,  the  fact  that  he  was  entitled  to  a  commission  on 
collections  will  not  protect  him  if  he  has  in  fact  embezzled  the  money  collected 
by  him.^ 

C.  Partners.  While  a  partnership  is  in  existence,  there  can  be  no  conviction 
of  embezzlement  by  one  member  of  the  money  or  other  property  of  the  firm.^^ 


513,  44  N.  E.  612  [distinguishing  Com.  v. 
Libbey,  11  Mete.  64,  45  Am.  Dec.  185;  Com. 
V.  Stearns,  2  Mete.  343]. 

New  Hampshire. — State  r.  Barter,  58  N.  H. 
604. 

Ohio. —  Campbell  v.  State,  35  Ohio  St.  70. 

Pennsylvania. —  Gerdemann  i\  Com.,  11 
Phila.  374,  397. 

South  Carolina. —  State  v.  Ezzard,  40  S.  C. 
312,  18  S.  E.  1025. 

England.—  Reg.  r.  Newman,  8  Q.  B.  D.  706, 
46  J.  P.  612,  51  L.  J.  M.  C.  87,  46  L.  T.  Rep. 
N.  S.  394,  30  Wkly.  Rep.  550;  Reg.  v.  Tat- 
loek,  2  Q.  B.  D.  157,  13  Cox  C.  C.  328,  46 
L.  J.  M.  C.  7,  35  L.  T.  Rep.  N.  S.  520;  Reg. 
V.  Cooper,  L.  R.  2  C.  C.  123,  12  Cox  C.  C. 
600,  43  L.  J.  M.  C.  89,  30  L.  T.  Rep.  N.  S. 
306,  22  Wkly.  Rep.  555;  Reg.  v.  Fullagar, 

14  Cox  C.  C.  370,  44  J.  P.  57,  all  construing 
24  &  25  Vict.  c.  96. 

See  18  Cent.  Dig.  tit.  "  Embezzlement," 
§  15.  See  also,  generally.  Principal  and 
Agent. 

Collection  agent. —  Where  a  person  not  en- 
gaged in  collecting  for  others  as  a  business 
is  employed  as  agent  to  collect  for  his  em- 
ployer, he  is  an  agent,  and  may  be  indicted 
for  embezzlement.  City  Trust,  etc.,  Co.  r. 
Lee,  107  111.  App.  263  [affirmed  in  204  111. 
69,  68  N.  E.  485]. 

Special  agents. —  The  statutes  apply  to  an 
agent  to  do  a  single  thing  for  a  particular 
purpose  as  well  as  to  general  agents.  State 
L\  Foster,  1  Pennew.  (Del.)  289,  40  Atl.  939 
{affirmed  in  (1899)  43  Atl.  265].  Contra, 
Com.  V.  Morton,  7  Del.  Co.  (Pa.)  521. 

A  receiver  is  not  an  agent  within  Kan. 
Crimes  Act,  §  88.  State  v.  Hubbard,  58  Kan. 
797,  51  Pac.  290,  39  L.  R.  A.  860. 

A  vendee  is  not  an  agent.    Reg.  f.  Bredin, 

15  Cox  C.  C.  412. 

The  duration  of  an  agency  depends  on  the 
facts  in  the  case,  and  it  is  error  to  charge 
that  if  defendant  had  the  right  to  collect  the 
money  as  agent  such  agency  continued  until 
payment  to  his  principal.  Thomas  r.  State, 
33>la.  464,  15  So.  225. 

Termination  of  agency. —  One  who  obtains 
possession  of  property  as  an  agent  may  be 
guilty  of  embezzling  it  after  the  agency  has 
ceased.  State  v.  Jennings,  98  Mo.  493,  11 
S.  W.  980.  See  also  Reg.  v.  Gomm,  3  Cox 
C.  C.  64.  However,  if  an  agent  for  the  sale 
of  property  buys  it  in,  and  the  principal  rati- 
fies the  sale,  the  agent  cannot  afterward  em- 
bezzle the  property.  State  v.  Eagle,  111  Iowa 
246,  82  N.  W.  763. 

30.  Arizona. —  Territory  r.  Meyer,  9  Ariz. 
199,  24  Pac.  183. 


Arkansas. —  Wallis  v.  State,  54  Ark.  611,  16 
S.  W.  821. 

Delaware. —  State  r.  Foster,  1  Pennew.  289, 
40  Atl.  939;  State  v.  Collins,  1  Marv.  536,  41 
Atl.  144. 

Kentucky. —  Clark  v.  Com.,  97  Ky.  76,  29 
S.  W.  973,  16  Ky.  L.  Rep.  703.  But  see  Stone 
V.  Com.,  104  Ky.  220,  46  S.  W.  721,  20  Ky. 
L.  Rep.  478,  84  Am.  St.  Rep.  452. 

Massachusetts. —  Com,  r.  Smith,  129  Mass. 
104.  Compare  Com.  v.  Libbey,  11  Mete.  64, 
45  Am.  Dec.  185. 

Michigan. —  People  c.  Hanaw,  107  Mich. 
337,  65  N.  W.  231. 

New  York. —  See  People  v.  Civille,  44  Hun 
497. 

0/iio.— Campbell  r.  State,  35  Ohio  St. 
70. 

Washington. —  Brandenstein  v.  Way,  17 
Wash.  493,  49  Pac.  511. 

See  18  Cent.  Dig.  tit.  "Embezzlement," 
§  14.    See  also  infra,  II,  I,  1. 

But  see  State  r.  Kent,  22  Minn.  41,  21  Am. 
Rep.  764 ;  Reg.  v.  Tite,  8  Cox  C.  C.  458,  7  Jur. 
N.  S.  556,  30  L.  J.  M.  C.  142,  4  L.  T.  Rep. 
N.  S.  259,  L.  &  C.  29,  9  Wkly.  Rep.  554; 
Rex  V.  May,  8  Cox  C.  C.  421,  7  Jur.  N.  S. 
147,  30  L.  J.  M.  C.  81,  3  L.  T.  Rep.  N.  S. 
680,  L.  &  C.  13,  9  Wkly.  Rep.  256. 

Joint  ownership. — "  The  rule  seems  to  be 
that  where  an  agent  is  employed  and  receives 
compensation  for  his  v/ork,  whether  in  the 
shape  of  a  stipulated  sum  per  day  or  com- 
missions upon  the  money  collected,  he  still 
continues  an  agent;  that  in  order  to  consti- 
tute him  a  joint  owner  there  must  be  some 
right  of  property  or  possession  of  the  money 
collected"  (State  v.  Collins,  1  Marv.  (Del.) 
536,  541,  41  Atl.  144),  as  where  he  has  a  right 
to  deduct  commissions  from  money  collected 
before  paying  the  collections  over  to  the  prin- 
cipal (McElroy  v.  People,  202  111.  473,  66 
N.  E.  1058). 

31.  Neio  Hampshire. —  State  v.  Butman,  61 
N.  H.  511,  60  Am.  Rep.  332. 

Pennsylvania. —  Com.  v.  Arnheim,  3  Pa. 
Super.  Ct.  104. 

South  Dakota. —  State  v.  Reddick,  2  S.  D« 
124,  48  N.  W.  846. 

Texas. —  Manual  v.  State,  (Cr.  App.  1903) 
71  S.  W.  973;  Dancy  v.  State,  41  Tex.  Cr. 
293,  53  S.  W.  635,  886;  Napoleon  v.  State,  3 
Tex.  App.  522. 

England.—  Reg.  v.  Robson,  16  Q.  B.  D.  137, 
15  Cox  C.  C.  772,  50  J.  P.  488,  55  L.  J.  M.  C. 
55,  53  L.  T.  Rep.  N.  S.  823,  34  Wkly.  Rep. 
276. 

See  18  Cent.  Dig.  tit.  "Embezzlement," 
§  16.    See  also  supra,  I,  E. 
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D.  Bailees  or  Others  Having  Possession  Under  Ag-reement.  The  felo- 
nious conversion  to  his  own  use  by  a  carrier  or  other  bailee  of  property  com- 
mitted to  his  possession  is  generally  declared  to  be  embezzlement ; but  owing  to 
the  diversity  of  tlie  language  employed,  it  is  impossible  to  lay  down  any  general 
rule  as  to  what  classes  of  persons  are  included  within  the  scope  of  the  embezzle- 
ment statutes.^^ 


An  unincorporated  association  having  char- 
itable features  is  not  a  partnership,  within 
the  rule.  Laycock  v.  State,  136  Ind.  217,  3G 
N.  E.  137 ;  State  f  .  Campbell,  59  Kan.  246,  52 
Pac.  454;  Reg.  Tyree,  L.  R.  1  C.  C.  177,  11 
Cox  C.  C.  241,  38  L.  J.  M.  C.  58,  19  L.  T. 
Rep.  N.  S.  657,  17  Wklv.  Rep.  334;  Reg.  r. 
Bren,  9  Cox  C.  C.  398,  33  L.  J.  M.  C.  59,  9 
L.  T.  Rep.  N.  S.  452,  L.  &  C.  346,  12  Wkly. 
Rep.  107;  Reg.  v.  Proud,  9  Cox  C.  C.  22,  8 
Jur.  N.  S.  142,  31  L.  J.  M.  C.  71,  5  L.  T. 
Rep.  N.  S.  331,  L.  &  C.  97,  10  Wkly.  Rep.  62; 
Reg.  f.  Marsh,  3  F.  &  F.  523. 

Executory  contract. —  This  immunity  does 
not  attach  so  long  as  the  partnership  contract 
is  executory  only,  or  is  dependent  upon  un- 
performed conditions  precedent.  Napoleon  i\ 
State,  3  Tex.  App.  522.  Compare  Manual  i". 
State,  (Tex.  Cr.  App.  1903)  71  S.  W.  973, 
to  the  effect  that  one  to  whom  money  is  given 
by  another  Avith  which  to  purchase  a  business, 
they  to  be  partners  therein,  is  not  guilty  of 
embezzlement,  although  he  uses  the  money 
for  other  purposes. 

After  dissolution  of  the  firm  the  case  is 
different,  and  if  one  partner  undertakes  to 
settle  the  affairs  of  the  firm,  he  may  be  con- 
victed of  embezzlement  from  the  other  part- 
ner or  partners.  State  f.  Matthews,  129  Ind. 
281,  28  N.  E.  703;  Sharpe  v.  Johnston,  59 
Mo.  557. 

32.  Alabama. —  Eggleston  v.  State,  129  Ala. 
80,  30  So.  582,  87  Am.  St.  Rep.  17. 

California. —  People  v.  McLean,  135  Cal. 
306,  67  Pac.  770. 

Delaware. —  State  v.  Davis,  3  Pennew.  220, 
50  Atl.  99. 

loiva. —  State  v.  Foster,  37  Iowa  404, 

Kansas. —  State  v.  Pierce,  7  Kan.  App.  418, 
53  Pac.  278. 

Pennsylvania. —  Com.  v.  Maher,  11  Phila. 
425. 

Texas.— Malz  r.  State,  36  Tex.  Cr.  447,  34 
S.  W.  267,  37  S.  W.  748. 

Wyoming. —  MeCann  v  U.  S.,  2  Wyo. 
274. 

England.— 'Reg.  v.  Aden,  12  Cox  C.  C.  512; 
Reg.  V.  Richmond,  12  Cox  C.  C.  495,  29  L.  T. 
Rep.  N.  S.  408;  Reg.  v.  Clegg,  Ir.  R.  3  C.  L. 
166,  11  Cox  C.  C.  212. 

See  18  Cent.  Dig.  tit.  "Embezzlement," 
§  17. 

Property  and  acts  included. —  Money  and 
goods  to  be  carried  for  hire  (State  v.  Stoller, 
38  Iowa  321)  ;  to  be  delivered  at  some  par- 
ticular place  (Barclay  v.  Breckinridge,  4  Mete. 

(Ky.)  374)  ;  to  be  delivered  to  another  per- 
son (Com.  V.  Williams,  3  Gray  (Mass.)  461)  ; 
fraudulently  pledging  property  subject  to  lar- 
ceny, held  as  collateral,  if  wrongful  conver- 
sion is  made  after  payment  of  principal  debt 

(Com.  V.  Butterick,  100  Mass.  1,  97  Am.  Dec. 
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65.  See  also  Morehouse  r.  State,  35  Nebr. 
643,  53  N.  W.  571);  and  fraudulent  con- 
version of  personal  property  held  by  virtue 
of  a  contract  of  hiring  or  borrowing  (Wil- 
liams V.  State,  30  Tex.  App.  153,  16  S.  W. 
760.  See  also  Fulcher  v.  State,  32  Tex.  Cr. 
621,  25  S.  W.  625). 

Money  paid  by  mistake  cannot  be  held  to 
be  bailed.  Fulcher  v.  State,  32  Tex.  Cr.  621, 
25  S.  W.  625. 

By  whom  delivery  to  bailee  made. —  ^Vhether 
the  property  is  delivered  by  the  owner  in 
person  or  by  another  party  to  be  handed  to 
him,  the  bailment  is  complete.  Com.  v. 
Mooney,  8  Phila.  (Pa.)  610. 

Who  a  consignee. — One  "  to  whom  merchan- 
dise or  personal  property  of  any  kind  is  com- 
mitted for  the  purpose  of  sale."  Com.  v.  Har- 
ris, 168  Pa.  St.  619,  622,  32  Atl.  92. 

The  act  of  converting  a  part  of  the  prop- 
erty is  an  act  of  trespass  by  the  carrier  by 
which  the  privity  of  contract  is  determined, 
and  therefore  is  larceny  and  not  embezzle- 
ment. State  V.  Fairclough,  29  Conn.  47,  76 
Am.  Dec.  590;  Nichols  v.  People,  17  N.  Y. 
114  [overruling  3  Park.  Cr.  579]. 

Agreement  to  conduct  business. —  ^^^lere  a 
person  agreed  to  conduct  a  business,  pay  ex- 
penses, and  divide  the  net  profits,  it  was  held 
that  he  was  not  liable  for  larceny  as  bailee 
for  failing  to  account,  but  that  the  remedy 
was  by  a  civil  action.  Com.  v.  Philadelphia 
County  Prison,  9  Phila.  (Pa.)  581. 

33.  Alabama. —  Watson  v.  State,  70  Ala. 
13,  45  Am.  Rep.  70,  holding  that  Code,  §  4384, 
does  not  apply  to  the  hirer  of  a  domestic  ani- 
mal who  sells  it  during  the  term. 

Arkansas. —  Wallis  v.  State,  54  Ark.  611, 
16  S.  W.  821,  holding  that  an  attorney  for 
collection  is  a  bailee  within  Mansfield  Dig. 
§  1640. 

California. —  People  v.  Poggi,  19  Cal.  600, 
holding  that  Acts  (1850),  c.  71  (Wood  Dig. 
art.  1931),  includes  any  bailee,  and  is  not 
limited  to  bailees  "  to  keep,  to  transfer,  or 
to  deliver." 

Georgia.— Belt  v.  State,  103  Ga.  12,  29 
S.  E.  451,  to  the  effect  that  an  indictment  will 
lie  against  any  bailee  violating  Pen.  Code, 
§  191,  although  he  does  not  belong  to  any 
of  the  classes  particularly  enumerated. 

Illinois. —  Zschocke  v.  People,  62  111.  127, 
construing  Cr.  Code,  §  71,  and  holding  that 
a  constable  w^ho  has  made  a  levy  is  not  a 
bailee  of  the  judgment  creditor  so  as  to  be 
liable  for  embezzlement,  where,  after  once  de- 
livering the  goods  to  such  creditor,  he  after- 
ward takes  them  away,  with  the  former's 
consent,  and  sells  them  at  private  sale,  con- 
verting the  proceeds  to  his  own  use. 

loiva. —  State  v.  Stoller,  38  Iowa  321,  con- 
struing Rev.  (1860)  §  4245,  and  holding  that 
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E.  Attorneys.  An  attorney  who  collects  money  for  a  client  acts  as  agent  as 
D^ell  as  attorney  and  may  be  convicted  of  embezzlement  for  appropriating  the 
money  to  his  own  use,  with  intent  to  deprive  the  owner  thereof. 

F.  Guardians,  Administrators,  and  Trustees.  The  fraudulent  conversion 
of  money  or  other  property  in  the  hands  of  a  person  acting  as  guardian,  adminis- 
trator, or  trustee,  is  embezzlement.^^ 

G.  Bankers.  In  the  case  of  bankers  a  distinction  must  be  made  between 
special  and  general  deposits.    Under  a  special  deposit  the  banker  becomes  a 


the  words  '*  any  other  person  intrusted  with  " 
mean  other  like  person. 

Kentucky. —  Com.  r.  Bull,  5  Ky.  L.  Rep. 
605,  construing  Gen.  St.  c.  29,  art.  12,  §  2, 
and  holding  that  a  collection  agent  is  not 
within  the  words  "  carrier,  porter,  or  person 
to  whom  property  is  intrusted  to  be  carried 
for  hire." 

Missouri. — State  v.  Cross  white,  130  Mo.  358, 
32  S.  W.  991,  51  Am.  St.  Rep.  571  (holding 
that  a  merchant  to  whom  goods  have  been  con- 
signed to  sell  on  commission  is  liable  under 
Rev.  St.  (1889)  §  3551,  for  the  embezzlement 
thereof)  ;  State  v.  Grisham,  90  Mo.  163,  165, 
2  S.  W.  223  (holding  under  Rev.  St.  §  1322, 
that  '*  any  carrier  or  other  bailee "  extends 
only  to  persons  of  the  same  class.  But  see 
State  r.  Broderick,  7  Mo.  App.  19). 

Pennsylvania. —  Krause  r.  Com.,  93  Pa.  St. 
418,  39  Am.  Rep.  762  (holding  that  property 
delivered  under  an  agreement  to  sell  is  not 
bailed)  ;  Hutchison  v.  Com.,  82  Pa.  St.  472 
(where  the  owner  of  oil  in  the  tanks  of  a  pipe 
line  company  delivered  accepted  orders  for 
oil  on  said  company,  and  took  from  defend- 
ants a  receipt  therefor,  by  the  terms  of  which 
the  oil  was  to  be  held  for  storage  at  a  certain 
price;  and  it  was  held  that  the  delivery  of 
the  accepted  orders  amounted  to  a  delivery 
of  the  oil,  and  constituted  a  bailment)  ;  Com. 
V.  Chathams,  50  Pa.  St.  181,  88  Am.  Dec.  539 
(holding  that  under  Pen.  Code  (1860),  §  108, 
a  vendor  who  converts  to  his  own  use  prop- 
erty left  in  his  hands  by  the  vendee  is  pun- 
ishable) ;  Com.  V.  Fitzpatrick,  8  Phila.  (Pa.) 
613  (to  the  effect  that  an  auctioneer  who  re- 
ceives goods  to  be  publicly  sold  is  a  factor, 
within  a  statute  punishing  a  factor  for  ap- 
propriating the  profits  of  sales,  although  the 
owner  attended  the  sale  in  person  and  bid  on 
the  goods  when  the  bids  did  not  suit  him)  ; 
Com.  V.  Swayne,  1  Pa.  Super.  Ct.  547  (con- 
struing Cr.  Code,  March  31,  1860,  §  108,  and 
holding  that  a  real-estate  agent  to  whom  a 
check  is  given  by  a  prospective  purchaser,  to 
be  returned  to  such  purchaser  in  case  a  sale 
is  not  made,  and  who  refuses  to  surrender  the 
check  after  failure  of  negotiation,  is  a  bailee ) . 

Texas.— Reed  v.  State,  16  Tex.  App.  386, 
to  the  effect  that  a  fraudulent  conversion  by 
a  bailee  for  hire  is  not  embezzlement. 

Virginia. —  Smith  v.  Com.,  4  Gratt.  532, 
construing  2  Rev.  Code,  c.  248,  §  8,  and  hold- 
ing that  it  is  not  necessary  that  defendant 
should  be  the  captain  of  the  boat  in  order  to 
bring  his  offense  within  the  act. 

Wisconsin. —  White  r.  State,  20  Wis.  233, 
holding  that  Rev.  St.  c.  165,  §  28,  applies 
only  to  embezzlement  by  common  carriers. 


and  others  in  like  capacity  carrying  property 
for  hire,  and  persons  who  may  be  intrusted 
with  such  property  by  the  carrier,  to  be  car- 
ried to  its  destination. 

See  18  Cent.  Dig.  tit.  "Embezzlement," 
§  18. 

The  term  "  bailee,"  when  used  in  statutes 
declaring  what  acts  of  embezzlement  shall 
constitute  a  public  offense,  is  not  to  be  un- 
derstood "  in  its  large,  but  in  its  limited 
sense,  as  including  simply  those  bailees  who 
are  authorized  to  keep,  to  transfer,  or  to 
deliver,  and  who  receive  the  goods  first  bona 
fide,  and  then  fraudulently  convert."  Dotson 
r.  State,  51  Ark.  119,  122,  10  S.  W.  18  [quot- 
ing 1  Whaiton  Cr.  L.  (9th  ed.)  §  1055, 
and  citing  Watson  v.  State,  70  Ala.  13,  45 
Am.  Rep.  70;  Krause  r.  Com.,  93  Pa.  St. 
418,  39  Am.  Rep.  762;  Reg.  v.  De  Banks,  15 
Cox  C.  C.  450;  Reg.  r.  Aden,  12  Cox  C.  C. 
512;  Reg.  r.  Bunkall,  9  Cox  C.  C.  419;  Reg. 
r.  Hassall,  8  Cox  C.  C.  491,  7  Jur.  N.  S.  1064, 
30  L.  J.  M.  C.  175,  4  L.  T.  Rep.  N.  S.  561, 
L.  &  C.  58,  9  Wkly.  Rep.  708]. 

34.  Arkansas. —  Wallis  r.  State,  54  Ark. 
611,  10  S.  W.  821. 

California. —  People  r.  Treadwell,  69  Cal. 
226,  10  Pac.  502. 

Illinois. —  George  r.  People,  167  111.  447,  47 
N.  E.  741. 

Michigan. —  People  r.  Converse,  74  Mich. 
478,  42  N.  W.  70,  16  Am.  St.  Rep.  648. 

England.—  Reg.  v.  Gibson,  8  Cox  C.  C.  436. 

See  18  Cent.  Dig.  tit.  Embezzlement," 
§  19. 

Contra. —  State  v.  McLane,  43  Tex.  404,  con- 
struing Paschal  Dig.  arts.  2421-2423. 

Although  the  attorney  acknowledges  re- 
ceipt of  the  money,  the  rule  is  the  same. 
State  V.  Belden,  35  La.  Ann.  823. 

Where  money  is  intrusted  to  an  attorney 
for  investment  on  satisfactory  security  being 
given,  the  relation  of  attorney  and  client  is 
established,  subjecting  him  to  punishment  for 
embezzlement  as  attorney  on  his  fraudulently 
converting  it  to  his  own  use.  Com.  v.  Bar- 
ton, 20  Pa.  Super.  Ct.  447. 

35.  Maine. —  See  State  v.  Whitehouse,  95 
Me.  179,  49  Atl.  869. 

Massachusetts. —  Com.  v.  Butterick,  100 
Mass.  1,  97  Am.  Dec.  65. 

Mississippi. —  See  State  v.  Gillis,  75  Miss. 
331,  24  So.  25. 

Nevada. —  State  v.  Borowsky,  11  Nev.  119. 

Ohio. —  State  v.  Mannix,  9  Ohio  Dec.  (Re- 
print) 667,  16  Cine.  L.  Bui.  212,  holding  that 
"  assignee  in  insolvency "  embraces  an  as- 
signee in  trust  for  benefit  of  creditors. 

England. —  Reg.  v.  Townshend,  15  Cox  C.  C. 
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Ibailee,  not  merelj  a  debtor,  and  is  within  tlie  statutes  against  embezzlement.  In 
case  of  a  general  deposit,  the  depositor  stands  merelj  in  the  relation  of  a  general 
creditor  of  the  banker,  and  no  such  relation  of  trust  exists  as  will  bring  the  latter 
within  the  statu te.^^ 

H.  Officers  or  Employees  of  Corporations  or  Associations.  The  weiglit 
of  authority  is  to  the  eifect  tliat  a  general  statute  of  embezzlement  will  include 
corporations,  although  not  specifically  named ;  but  however  this  may  be,  it  is 
now  usually  provided  in  the  statutes  themselves  that  the  fraudulent  conversion  by 
an  officer,  servant,  agent,  clerk,  or  employee  of  the  property  of  an  incorporated  '^ 
or  unincorporated  association  shall  be  embezzlement,  under  the  same  circum- 
stances as  control  in  the  case  of  a  natural  person.^^    It  is  immaterial  for  what 


466;  Rex  v.  Fletcher,  9  Cox  C.  C.  189,  9 
Jur.  N.  S.  649,  31  L.  J.  M.  C.  206,  6  L.  T. 
Rep.  N.  S.  545,  L.  &  C.  180,  10  Wkly.  Rep. 
7.53;  Wadham  v.  Rigg,  1  Dr.  &  Sm.  216.  See 
also  Reg.  i\  Gibbs,  6  Cox  C.  C.  455,  Dears. 
C.  C.  445,  1  Jur.  N.  S.  118,  24  L.  J.  M.  C. 
62. 

Bee  18  Cent.  Dig.  tit.  "Embezzlement,'^ 
I  20. 

A  mere  failure  of  a  guardian  to  pay  over 
to  the  ward  a  balance  due  on  the  settlement 
does  not  render  him  liable  to  indictment  for 
wrongful  conversion  under  the  Tennessee  act 
of  1875.  State  v.  Henry,  1  Lea  (Tenn.) 
720. 

Intention  to  restore  property  as  defense  see 
w?/ra.  III,  B,  5. 

36.  Collins  x>.  State,  33  Fla.  429,  15  So. 
214;  People  v.  Wadsworth,  63  Mich.  500,  30 
N.  W.  99.  And  see  Banks  and  Banking,  5 
Cyc.  485,  513  et  seq.,  581. 

Bank  officers  and  employees  see  infra,  notes 
37  et  seq. 

Embezzlement  of  public  funds  as  ground 
for  forfeiture  of  charter  see  Corporations, 
10  Cyc.  1290. 

37.  Com.  V.  Wyman,  8  Mete.  (Mass.)  247; 
Reg.  f.  Welch,  2  C.  &  K.  296,  2  Cox  C.  C.  85, 

1  Den.  C.  C.  199,  61  E.  C.  L.  296;  Reg.  v. 
^ownsend,  2  C.  &  K.  168,  2  Cox  C.  C.  24,  1 
Den.  C.  C.  167,  61  E.  C.  L.  168;  Williams  v. 
Stott,  2  L.  J.  Exch.  303,  3  L.  J.  Exch.  110, 
3  Tyrw.  688 ;  Reg.  v.  Atkinson,  C.  &  M.  525, 

2  Moody  C.  C.  278,  41  E.  C.  L.  287;  Rex  v. 
Hall,  1  Moody  C.  C.  474.  Contra,  Coats  v. 
People,  22  N.  Y.  245  [affirming  4  Park.  Cr. 
662]. 

38.  California. —  People  v.  Leonard,  106 
Cal.  302,  39  Pac.  617. 

Iowa. —  State  v.  Goode,  68  Iowa  593,  27 
N.  W.  772. 

Massachusetts. —  Com.  v.  Tuckerman,  10 
Gray  173. 

Missouri. —  Hamuel  v.  State,  5  Mo.  260. 

Nebraska. —  McAleer  v.  State,  46  Nebr.  116, 
64  N.  W.  358. 

New  York. —  People  v.  Sherman,  133  N.  Y. 
349,  31  N.  E.  107  [affirming  16  N.  Y.  Suppl. 
782]  ;  Coats  v.  People,  22  N.  Y.  245. 

Pennsylvania. —  Com.  v.  Leisenring,  1 1 
Phila.  389;  Com.  v.  Hill,  4  Luz.  Leg.  Obs. 
52,  5  Luz.  L.  Reg.  241. 

See  18  Cent.  Dig.  tit.  Embezzlement," 
§  22. 

A  de  facto  officer  of  a  corporation  is  crim- 
inally liable  for  embezzlement  of  the  funds 
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in  his  hands.  People  r.  Leonard,  106  Cal. 
302,  39  Pac.  617. 

Foreign  corporations. —  Ga  Code,  §  4421, 
punishing  embezzlement  by  corporate  officers, 
was  designed  to  protect  only  corporate  bodies 
chartered  and  doing  business  under  the  laws 
of  the  state,  and  an  indictment  will  not  lie 
under  that  section  against  the  cashier  of  a 
local  branch  office  of  a  foreign  corporation, 
when  no  law  of  the  state  or  of  the  United 
States  has  authorized  the  establishment  of 
such  branch  in  the  state.  Cory  v.  State,  55 
Ga.  236. 

The  state  is  not  a  corporation,  within  Kan. 
Laws  (1873),  c.  177,  §  1.  State  v.  Bancroft, 
22  Kan.  170. 

Illegal  dividends. —  In  a  prosecution  of  the 
president  of  an  insolvent  corporation  for  the 
embezzlement  of  its  funds  in  the  receipt  of 
dividends  voted  with  his  consent  from  the 
corporation's  assets  while  it  was  insolvent, 
a  conviction  may  be  maintained  only  on  proof 
of  knowledge  that  the  corporation  had  no 
funds  legally  applicable  to  dividends  when 
such  dividend  was  declared  and  paid,  and 
that  such  declaration  and  payment  was  with 
the  fraudulent  purpose  of  converting  the  cor- 
poration assets  to  the  use  of  the  officers  and 
stock-holders.  Taylor  v.  Com.,  75  S.  W.  244, 
25  Ky.  L.  Rep.  374. 

39.  Laycock  v.  State,  136  Ind.  217,  36  N.  E„ 
137;  State  v.  Campbell,  59  Kan.  246,  52  Pac. 
454;  Com.  V.  Koons,  1  Kulp  (Pa.)  134; 
Shinn  v.  Com.,  32  Graft.  (Va.)  899. 

40.  State  v.  Goode,  68  Iowa  593,  27  N.  W. 
772;  McAleer  v.  State,  46  Nebr.  116,  64  N.  W. 
358.    See  also  supra,  I,  E. 

Bank  officers. —  The  statutes  of  embezzle- 
ment apply  to  bank  officers.  See  Ker  v. 
People,  110  111.  627,  51  Am.  Rep.  706  (bank 
clerk)  ;  Com.  v.  Pratt,  137  Mass.  98  (treas- 
urer of  savings  bank)  ;  Com.  v.  Tenny,  97 
Mass.  50  ( construing  the  words  "  incorpo- 
rated bank " )  ;  Com.  v.  Wyman,  8  Mete. 
(Mass.)  247  (holding  that  cashier  "or  other 
officer "  includes  president  and  directors )  ; 
State  V.  Stimson,  24  N.  J.  L.  9 ;  Com.  r.  Hol- 
tenstein,  2  Woodw.  (Pa.)  477.  See,  however. 
State  V.  Tuller,  34  Conn.  280,  holding  that  a 
state  statute  relating  to  embezzlement  by  offi- 
cers of  a  bank  applies  to  officers  of  a  national 
bank  who  purloin  a  special  deposit,  but  is 
inoperative  in  respect  to  the  embezzlement  of 
property  of  the  bank  by  its  agents  for  which 
the  act  of  congress  provides  a  penalty.  See 
also  supra,  II,  G. 
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purpose  tlie  property  may  have  been  placed  in  the  care  of  the  agent/^  or  that  the 
company  of  which  defendant  is  agent  is  itself  a  mere  bailee  without  power  of 
disposition.'*- 

1.  Public  Officers  or  Employees  —  l.  In  General.  The  fraudulent  appro- 
priation or  conversion  by  public  officers  of  money  or  other  property  which  comes 
into  their  possession  in  the  course  of  their  employment  and  by  virtue  of  their 
official  position  is  almost  universally  declared  by  statute  to  be  embezzlement.^^ 
Under  tliese  statutes  it  is  immaterial  that  the  officer  is  merely  an  officer  de  facto, 
if  he  has  held  himself  out  to  be  a  public  officer  or  has  acted  as  such  nor  will 
the  fact  that  the  officer  was  entitled  to  a  commission  out  of  the  money  collected 
constitute  a  defense  to  a  prosecution  for  its  embezzlement.'*^  So  too  the  liability 
of  public  officers  has  been  held  not  to  depend  on  the  legal  right  of  the  appointing 
power  to  receive  the  moneys  or  on  the  legal  right  of  the  officer  or  agent  to  col- 
lect, since  the  essential  elements  are  the  relation  of  trust  and  a  colorable  right  to 
employ,  with  the  acceptance  of  the  relation.^^ 

2.  United  States  Officers  —  a.  In  General.  Officers  and  other  persons  charged 
with  the  safe-keeping,  transfer,  and  disbursement  of  the  public  moneys  are 
required  by  an  act  of  congress  to  keep  an  accurate  entry  of  each  sum  received, 
and  of  each  payment  or  transfer ;  and  if  any  one  of  the  said  officers  shall  convert 
to  his  own  use,  in  any  way  whatever,  any  portion  of  the  public  moneys,  intrusted 
to  him  for  safe-keeping,  disbursement,  or  transfer,  or  for  any  other  purpose,  every 
such  act  shall  be  deemed  and  adjudged  to  be  embezzlement  of  so  much  of  the 
public  moneys  as  shall  be  thus  taken  and  converted,  which  is  therein  declared  to 
be  a  felony.^'^ 

b.  Who  Are  United  States  Officers.    An  officer  of  the  United  States  can  be 


A  check  left  for  collection  with  a  cashier 

is  taken  by  him  within  the  line  of  his  business 
as  cashier.  People  v.  Bradner,  10  N.  Y.  St. 
853. 

41.  Barclay  v.  Breckinridge,  4  Mete.  (Ky.) 
374. 

42.  People  v.  Sherman,  133  N.  Y.  349,  31 
N.  E.  107  [affirming  16  N.  Y.  Suppl.  782]. 

43.  Britton  v.  State,  77  Ala.  202  (con- 
struing Code,  §§  417,  418,  4265,  4266,  and 
holding  a  tax-collector  who  fails  to  make 
monthly  reports  of  collections  and  monthly 
payments  thereof  guilty  of  embezzlement)  ; 
State  r.  Wells,  112  Ind.  237,  13  N.  E.  722 
(holding  that  where  a  public  officer  resigns 
before  the  expiration  of  his  term,  and  fraudu- 
lently fails  or  refuses  to  pay  over  to  his  suc- 
cessor money  received  by  virtue  of  his  office, 
and  feloniously  embezzles,  retains,  and  con- 
verts the  same  to  his  own  use,  he  is  crimi- 
nally liable  under  Rev.  St.  (1881)  §  1934)  ; 
State  V.  Bancroft,  22  Kan.  170  (to  the  effect 
that  "any  agent"  as  used  in  Laws  (1873), 
p.  177,  §  1,  includes  an  agent  of  the  state). 
See,  however,  State  v.  Connelly,  104  N.  C. 
794,  10  S.  E.  469  (holding  clerks  of  court  and 
other  like  officers  not  to  be  embraced  in 
Code,  §  1014,  as  to  embezzlement  by  officers 
and  agents  of  corporations)  ;  Reg.  v.  Lovell,  2 
M.  &  Rob.  236  (expressing  a  doubt  whether 
7  &  8  Geo.  IV,  c.  29,  §  46,  Avas  meant  to 
include  public  servants  of  the  croAMi ) .  See 
also,  generally,  Reg.  v.  Townsend,  C.  &  M. 
178,  41  E.  C.  L.  102;  Reg.  v.  Parsons,  16  Cox 
C.  C.  498;  Reg.  v.  Graham,  13  Cox  C.  C.  57; 
Reg.  V.  Glover,  9  Cox  C.  C.  500,  10  Jur.  N.  S. 
710,  33  L.  J.  M.  C.  169,  10  L.  T.  Rep.  N.  S. 
582,  L.  &  C.  466,  12  Wklv.  Rep.  885. 


44.  State  v.  Stone,  40  Iowa  547;  State  v. 
Goss,  69  Me.  22;  Fortenberry  v.  State,  56 
Miss.  286;  Reg.  r.  Townsend,  C.  &  M.  178, 
41  E.  C.  L.  102;  Rex  v.  Barrett,  6  C.  &  P. 
124,  25  E.  C.  L.  353.  Compare  State  v.  Bolin, 
110  Mo.  209,  19  S.  W.  650,  where  it  was  held 
that  Mo.  Rev.  St.  ( 1879)  §  1326,  providing  for 
the  punishment  of  any  officer  who  shall  em- 
bezzle any  portion  of  the  public  money  re- 
ceived hy  him  in  virtue  of  his  office  or  "  under 
color  or  pretense  thereof,"  does  not  apply  to 
one  who,  having  no  right  to  the  public  money 
by  virtue  of  his  office,  obtains  possession 
thereof  by  falsely  representing  that  he  has 
such  right. 

45.  Com.  V.  Fisher,  113  Ky.  491,  68  S.  W. 
855,  24  Ky.  L.  Rep.  300.  See  supra,  II,  B,  2. 
But  see  Com,  v.  Evans,  2  Leg.  Op.  (Pa.) 
3,  holding  that  whenever  money  is  received 
by  a  public  officer,  and  not  paid  over,  it  is 
embezzlement,  without  regard  to  the  method 
of  rendering  the  account;  but  when  the  offi- 
cer in  good  faith  claims  a  portion  as  his  due, 
and  retains  no  more,  it  would  not  be  that 
offense,  although  it  should  turn  out  that  he 
was  entitled  to  a  less  amount. 

46.  State  v.  Heath,  8  Mo.  App.  99. 

47.  U.  S,  V.  Cook,  17  Wall.  (U.  S.)  168, 
21  L,  ed,  538,  construing  act  of  Aug,  6,  1846. 
See  also  U.  S.  Rev.  St.-  §  5488  [U.  S.  Comp. 
St.  (1901)  p.  3703],  as  to  the  unlawful  de- 
posit, conversion,  loan,  or  transfer  of  public 
money  by  disbursing  officers ;  U.  S.  Rev,  St. 
§  5489  [U,  S,  Comp,  St,  (1901)  p.  3704],  as 
to  the  failure  of  the  treasurer,  assistant  treas- 
urer, or  any  public  depositary  to  keep  public 
money  safely;  U.  S.  Rev,  St.  §  5497  [U.  S. 
Comp.  St.  (1901)  p.  3707],  as  amended  by  act 
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appointed  only  by  the  president,  by  and  with  the  advice  and  consent  of  the  senate^ 
by  a  court  of  law,  or  by  the  head  of  a  department.  A  person  in  the  service  of 
the  government  wlio  does  not  derive  his  position  from  one  of  these  sources  is  not 
an  otHcer  of  the  United  States  in  the  sense  of  tlie  constitution.''^ 

e.  Statutory  Rule  of  Construction.  The  statutes  as  to  embezzlement  by 
officers  of  the  United  States  are  to  be  construed  to  apply  to  all  persons  charged 
wdth  the  safe-keeping,  transfer,  or  disbursement  of  the  public  money,  whether 
such  persons  be  indicted  as  receivers  or  depositaries  of  the  same.^^ 

3.  State  Officers.  State  officers,  charged  with  the  collection,  safe-keeping, 
transfer,  or  disbursement  of  public  moneys,  who  unlawfully  convert  to  their  own 
use,  or  in  any  manner  misapproj)riate  the  same,  are  guilty  of  embezzlement,^ 


of  Feb.  3,  1879  (Suppl.  U.  S.  Rev.  St. 
213),  as  to  the  unlawful  receipt  of  public 
money  from  public  officers  by  any  banker, 
broker,  or  other  person  not  an  authorized  de- 
positary of  public  moneys,  and  as  to  embezzle- 
ment by  internal  revenue  officers  and  their 
assistants. 

A  failure  to  deposit  public  moneys  under  a 
general  rule  or  regulation  of  the  treasury 
department  is  within  U.  S.  Rev.  St.  §  5492 
[U.  S.  Comp.  St.  (1901)  p.  3705].  A  specific 
order  is  not  required.  U.  S.  v.  Dimmick,  121 
Fed.  638,  57  C.  C.  A.  664  [affirming  112  Fed. 
350]. 

A  postmaster  who  is  convicted  of  embez- 
zling from  the  money  order  funds  is  guilty 
of  a  felony  under  Suppl.  U.  S.  Rev.  St.  c.  144, 
§  1,  such  money  belonging  to  the  United 
States  under  U.  S.  Rev.  St.  §  4045  [U.  S. 
Comp.  St.  (1901)  p.  2751],  which  provides 
that  all  such  funds  shall  be  deemed  to  be  in 
the  national  treasury.  U.  S.  v.  Swan,  7 
N.  IVI.  306,  34  Pac.  533. 

Postmaster's  assistant. — On  the  prosecution 
of  a  postmaster's  assistant  for  embezzlement, 
the  fact  that  the  indictment  failed  to  charge 
that  the  embezzlement  was  without  the  con- 
sent of  the  postmaster  who  employed  defend- 
ant does  not  necessitate  proof  that  the  embez- 
zlement was  without  his  consent.  Faust  v. 
U.  S.,  163  U.  S.  452,  16  S.  Ct.  1112,  41  L.  ed. 
224. 

An  Indian  agent  cannot  be  indicted  for  em- 
bezzlement, in  the  absence  of  a  statute  pro- 
viding therefor.   U.  S.  v.  Upham,  2  Mont.  170. 

Indemnity  fund. —  ISIoney  in  the  charge  and 
within  the  control  of  the  state  department, 
paid  to  the  United  States  on  various  accounts 
by  foreign  governments,  and  collected  by  and 
through  the  state  department,  commonly 
known  as  the  "  Indemnity  Fund,"  is  public 
money  of  the  United  States,  within  U.  S.  Rev. 
St.  §  5488  [U.  S.  Comp.  St.  (1901)  p.  3703], 
and  the  acts  of  congress  of  March  3,  1875, 
and  of  Feb.  3,  1879  [U-  S.  Comp.  St.  (1901) 
pp.  3675,  3707],  making  criminal  the  unlaw- 
ful appropriation  of  public  money  by  disburs- 
ing officers  or  other  persons  having  the  posses- 
sion or  custody  of  it.  Kirckhoefer  v.  U.  S., 
19  App.  Cas.  (D.  C.)  405. 

Where  an  officer  procures  public  money  by 
fraud,  and  appropriates  it  to  his  own  use,  the 
offense  is  punishable  at  common  law.  U.  S. 
V.  Watkins,  28  Fed.  Cas.  No.  16,549,  3  Cranch 
C.  C.  441. 

48.  U.  S.  v.  Smith,  124  U.  S.  525,  532,  8 
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S.  Ct.  595,  31  L.  ed.  534  [citing  U.  S.  v. 
Monat,  124  U.  S.  363,  8  S.  Ct.  505,  31  L.  ed. 
463;  U.  S.  V.  Germdine,  99  U.  S.  508,  25 
L.  ed.  482,  and  distinguishing  U.  S.  v.  Hart- 
well,  6  Wall.  (U.  S.)  385,  18  L.  ed.  830,  on 
the  ground  that  there  the  appointment  by 
the  assistant  treasurer  could,  under  the  act 
of  congress  of  July  23,  1866,  be  made  only 
with  the  approbation  of  the  secretary  of  the 
treasury,  which  rendered  the  appointment  one 
by  the  head  of  the  department]. 

Assignee  in  bankruptcy. — While  an  assignee 
in  bankruptcy  is  an  officer  of  the  court,  he  is 
not  an  officer  within  the  purview  of  U.  S. 
Rev.  St.  §  5504  [U.  S.  Comp.  St.  (1901) 
p.  3710],  defining  the  offense  of  embezzlement 
by  court  officers.  U.  S.  v.  Bixby,  6  Fed.  375, 
10  Biss.  238. 

A  clerk  in  charge  of  a  branch  post-office, 
authorized  to  issue  money  orders  payable  at 
other  offices  or  stations,  is  intrusted  in  his  offi- 
cial capacity  with  the  care  and  custody  of  the 
funds  upon  which  he  is  so  authorized  to  draw 
in  such  sense  that  he  is  guilty  of  embezzle- 
ment, under  Rev.  St.  §  4046  [U.  S.  Comp.  St. 
(1901)  p.  2752],  where  he  issues  money  or- 
ders in  payment  of  his  private  debts,  which 
are  paid  to  the  holders  from  such  funds. 
U.  S.  V.  Royer,  122  Fed.  844. 

A  deputy  collector  is  a  "  public  officer " 
within  the  meaning  of  the  subtreasury  act  of 
1846.  U.  S.  V.  Bowerman,  24  Fed.  Cas.  No. 
14,630. 

A  paymaster  in  the  army  is  within  the  act 
of  congress  of  Aug.  6,  1846.  U.  S.  v.  Cook, 
17  Wall.  (U.  S.)  168,  21  L.  ed.  538. 

49.  U.  S.  Rev.  St.  §  5493  [U.  S.  Comp.  St. 
(1901)  p.  3705]. 

Statute  construed. —  The  statute  (Act  of 
Aug.  6,  1846)  does  not  apply  to  clerks  or 
servants  who  are  neither  charged  nor  cred- 
ited with  public  moneys,  but  only  legally  au- 
thorized custodians  of  public  moneys  or  offi- 
cers or  agents  intrusted  by  law  with  the  pos- 
session of  such  moneys.  U.  S.  v.  Hutchinson, 
4  Pa.  L.  J.  Rep.  211,  7  Pa.  L.  J.  365.  See 
also  Com.  v.  Hutchinson,  2  Pars.  Eq.  Cas. 
(Pa.)  384  (clerk  employed  in  mint)  ;  U.  S. 
V.  Smith,  124  U.  S.  525,  8  S.  Ct.  595,  31  L.  ed. 
534  (clerk  in  office  of  collector  of  customs)  ; 
U.  S.  r.  Hartwell,  6  Wall.  (U.  S.)  385,  IS 
L.  ed.  830  (clerk  in  office  of  assistant  treas- 
urer). 

50.  State  v.  Noland,  111  Mo.  473,  19  S.  W. 
715,  holding  that  Mo.  Rev.  St.  (1889)  c.  164, 
■prescribing  the  duties  of  the  state  treasurer,. 
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which  may  be  shown  to  have  been  committed  before  the  time  for  reporting  the 
receipt  of  the  money  or  acconnting  tlierefor  had  arrived.^^ 

4.  County  and  Municipal  Officers.    For  any  county  official     or  municipal 


and  affixing  certain  penalties  for  a  violation 
thereof  in  certain  contingencies,  is  not  repug- 
nant to  section  3555,  providing  for  the  in- 
dictment of  "  any  officer,"  appointed  or  elected 
by  virtue  of  the  constitution  or  any  law  made 
in  pursuance  thereof,  who  may  be  guilty  of 
embezzlement. 

A  state  treasurer  or  his  deputy  is  within 
the  meaning  of  the  statutes  denouncing  em- 
bezzlement by  public  officers.  State  v.  Bradt, 
41  Iowa  593  (deputy  treasurer)  ;  State  v. 
Archer,  73  Md.  44,  20  Atl.  172;  People  v. 
McKinney,  10  Mich.  54;  State  r.  Noland,  111 
Mo.  473,  19  S.  W.  715.  But  see  State  v. 
Taylor,  7  S.  D.  533,  64  N.  W.  548,  to  the 
effect  that  the  state  treasurer  is  liable  neither 
under  S.  D.  Comp,  Laws,  §  6796,  nor 
under  §  6797,  nor  §  6799. 

The  word  "  treasury,"  as  used  in  Mich. 
Comp.  Laws,  §  5771,  is  not  to  be  understood 
in  the  sense  of  locality,  as  descriptive  of  the 
particular  building  in  which  the  treasurer 
keeps  his  principal  office  or  place  of  business ; 
but  moneys  are  to  be  considered  in  the  state 
treasury  whenever  and  wherever  they  are  in 
the  official  custody  of  the  treasurer,  or  subject 
to  his  direction  or  control ;  nor  is  it  necessary 
that  the  money  embezzled  should  have  been 
in  the  county  where  the  treasurer's  office  is 
required  to  be  kept,  since  he  might  embezzle 
it  without  at  the  time  being  personallj^  pres- 
ent where  the  money  happened  to  be.  People 
f.  McKinney,  10  Mich.  54. 

The  secretary  of  a  state  board  who  wrong- 
fully appropriates  to  his  own  use  public 
moneys  received  by  him  in  his  official  capac- 
ity is  guilty  of  embezzlement  within  Cal. 
Pen.  Code,  §  504.  People  v.  Gray,  66  Cal. 
271,  5  Pac.  240. 

A  state  auditor  is  not  an  officer  charged  by 
law  with  the  collection  and  transmission  of 
public  money  vmder  Nebr.  Cr.  Code,  §  124. 
Moore  v.  State,  53  Nebr.  831,  74  N.  W.  319. 

A  special  agent  appointed  under  a  joint 
resolution  of  the  legislature  to  collect  claims 
due  the  state  for  a  commission  to  be  paid 
out  of  the  sum  collected  by  him  is  not  a  state 
officer  within  Pa.  Pen.  Code,  §  65.  Com.  v. 
Evans,  2  Leg.  Op.  (Pa.)  3. 

Wharfage  charges  and  tolls  become  the 
property  of  the  state  as  soon  as  collected,  and 
are  subject  to  embezzlement  before  being  paid 
into  the  treasury.  People  v.  Gray,  66  Cal. 
271,  5  Pac.  240. 

Self-executing  provisions. —  A  legislative 
enactment  is  not  necessary  to  the  operation 
of  a  constitutional  provision  declaring  certain 
acts  by  a  state  officer  to  constitute  embezzle- 
ment and  felony.  State  v.  Munch,  22  Minn. 
67. 

51.  People  V.  Royce,  106  Cal.  173,  37  Pac. 
630,  39  Pac.  524,  in  which  the  fact  that  de- 
fendant,  the  treasurer  of  a  state  soldiers- 
home,  was  required  to  report  at  stated  times 
only,  and  the  time  for  reporting  the  receipt  of 
the  money  embezzled  had  not  arrived,  was 


held  not  to  prevent  the  state  from  showing 
that  defendant  had  already  embezzled  it. 

52.  Georgia. —  Cooper  v.  State,  101  Ga.  783, 
29  S.  E.  22,  clerk  appointed  by  board  of  com- 
missioners of  roads  and  revenues. 

Illinois. —  Stoker  v.  People,  114  111.  320,  2 
N.  E.  55,  holding  that  a  constable  who  fail* 
to  pay  over  money  collected  on  execution 
cannot  be  proceeded  against  under  Cr.  Code, 
§  74,  which  applies  to  embezzlements  gener- 
ally; but  that  he  is  liable  to  a  fine  under 
section  74,  which  expressly  embraces  con- 
stables. The  fact  that  the  money  was  col- 
lected without  a  levy  is  immaterial. 

Indiana. —  State  v.  Wells,  112  Ind.  237,  15 
N.  E.  722,  holding  a  drainage  commissioner 
to  be  a  public  officer  of  the  county  for  which 
he  is  appointed,  within  Rev.  St.  (1881) 
§  1934. 

Kansas. —  State  v.  Smith,  13  Kan.  274, 
holding  a  county  treasurer  liable  under  Laws 
(1873),  c.  83,  amending  Gen.  St.  c.  31,  §  88. 

Kentucky. —  Com.  v.  Bodley,  31  S.  W.  463, 
17  Ky.  L.  Rep.  501,  to  the  effect  that  a  deputy 
clerk  of  the  county  court,  authorized  to  re- 
ceive money  for  licenses  and  taxes,  is  pun- 
ishable for  embezzling  such  money. 

Maryland. —  State  v.  Denton,  74  Md.  517, 
22  Atl.  305,  to  the  effect  that,  while  the  clerk 
of  a  board  of  county  commissioners  is  in  no 
sense  a  public  officer,  within  Code  Pub.  Gen. 
Laws,  art.  27,  §  80,  yet  he  is  liable  for  embez- 
zlement under  art.  27,  §  75,  since  by  art.  25, 
§  1,  the  county  commissioners  are  declared 
to  be  a  corporation. 

Missouri. —  State  v.  Heath,  70  Mo.  565  [re- 
versing 8  Mo.  App.  99]  (and  holding  county 
auditor,  unauthorized  to  receive  school  funds, 
not  liable  as  servant  or  agent  of  county  under 
Wagner  St.  p.  459,  §  41,  although  acting  at 
the  same  time  in  the  dual  capacity  of  au- 
ditor and  custodian  of  such  funds)  ;  Stato 
V.  Bittinger,  55  Mo.  596  (failure  of  agent  to 
pay  over  collections  to  commissioners  of 
northwestern  insane  asylum  punishable  un- 
der Wagner  St.  p.  1706,  §§  7,  25,  which 
remedy  is  exclusive  of  that  previously  exist- 
ing at  common  law). 

NehrasJca.—  BoUn  v.  State,  51  Nebr.  581, 
71  N.  W.  444,  disbursement  of  public  funds 
by  city  treasurer  without  warrant  from 
proper  authority. 

North  Carolina. —  State  v.  Connelly,  104 
N.  C.  794,  10  S.  E.  469,  to  the  effect  that  em- 
bezzlement by  the  clerk  of  the  superior  court 
of  money  in  his  hands  as  such,  belonging  to 
a  private  individual,  is  not  covered  by  Code, 
§  1016,  which  applies  only  to  county  funds; 
nor  is  such  clerk  liable  under  section  1090, 
as  for  a  wilful  neglect  or  refusal  to  discharge 
the  duties  of  his  office. 

Ohio. —  State  v.  Newton,  26  Ohio  St.  265, 
holding  a  county  auditor  not  an  officer  charged 
with  the  custodv  of  state  monevs  within  the 
act  of  April  15,  *1858  (Swan  &  C.  St.  §  1606). 
See  also  State  v.  Meyers,  56  Ohio  St.  340,  47 
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officer or  other  person  intrusted  with  the  collection,  safe-keeping,  transfer,  or 
disbursement  of  money  or  other  property  belonging  to  the  county  or  municipality, 
fraudulently  to  convert  to  his  own  use,  fail  to  account  for,  or  otherwise  misappro- 
priate the  same,  is  declared  by  the  statutes  of  the  various  states  to  be  embezzle- 
ment. Owing  to  the  diversity  of  language  used  in  these  statutes  reference  must 
necessarily  be  had  tliereto  in  order  to  determine  just  what  officers  and  employees 
are  within  their  scope. 

III.  DEGREES,  DEFENSES,  AND  PERSONS  LIABLE. 

A.  Deg'rees.  Under  some  statutes  the  amount  or  value  of  the  money  or 
other  property  embezzled  determines  the  degree  of  the  crime,  whether  a  felony 
or  misdemeanor,  just  as  in  larceny  the  amount  or  value  of  the  property  stolen 
determines  whether  the  offense  is  punishable  as  grand  or  petit  larceny .^^  Where, 


N.  E.  138  (to  the  same  effect  as  to  deputy 
county  treasurer  under  Rev.  St.  §  6841)  ; 
State  V.  Whetstone,  8  Ohio  S.  &  C.  PI.  Dee. 
260,  5  Ohio  N.  P.  514  (to  the  same  effect  as 
to  the  secretary  of  the  waterworks  depart- 
ment of  Cincinnati ) . 

Oregon. —  State  'C.  Dale,  8  Oreg.  229,  sheriff 
liable  for  conversion  of  taxes  under  Code, 
p.  414,  §  559. 

Teicas.— State  ij.  Brooks,  42  Tex.  62  (hold- 
ing deputy  sheriff  an  officer  within  the  em- 
bezzlement law)  ;  Crump  f.  State,  23  Tex. 
App.  615,  5  S.  W.  182  [distinguishing  Ed- 
wards V.  State,  2  Tex.  App.  525]  (holding  a 
justice  of  the  peace  a  county  officer  within 
Pen.  Code,  art.  103). 

See  18  Cent.  Dig.  tit.  "Embezzlement," 
§  27. 

Custody  of'  warrants. —  When  a  person  as- 
sumes the  office  of  county  auditor  he  becomes 
the  legal  custodian  and  bailee  of  warrants 
drawn  on  the  treasury,  and  the  agent  of  the 
parties  in  whose  favor  they  are  drawn,  so  as 
to  render  him  guilty  of  embezzlement  for  a 
wrongful  conversion  of  such  warrants.  State 
V.  Raby,  31  Wash.  Ill,  71  Pac.  771. 

53.  Connecticut. —  State  v.  Griswold,  73 
Conn,  95,  46  Atl.  829,  tax-collector. 

Kansas. —  State  v.  Spaulding,  24  Kan.  1,  to 
tho  effect  that  if  a  city  clerk  receives  license 
money  under  a  custom  that  is  well  known  and 
has  existed  for  years  and  embezzles  it,  he 
may  be  convicted,  although  a  city  ordinance 
provides  that  such  money  shall  be  paid  to 
the  treasurer. 

Louisiana. —  State  v.  Exnicios,  33  La.  Ann. 
253,  clerk  of  administrator  of  finance  liable 
under  Acts  (1871),  No.  42. 

New  Yorfc.— Bork  v.  People,  91  N.  Y.  5, 
city  treasurer  liable,  under  Laws  (1875), 
c.  19,  for  wrongful  conversion  of  negotiable 
bonds  of  city. 

Ohio.—  State  v.  Carter,  67  Ohio  St.  422,  66 
N.  E.  537,  clerk  of  corporation  charged  with 
special  assessments  required  to  be  paid  him 
by  ordinance  providing  therefor.  See  Rev. 
St.  §  6841. 

Pennsylvania. —  Culp  v.  Com.,  42  Leg.  Int. 
288  (clerk  of  trustees  of  gas-works  held  in 
employment  of  city  and  within  the  meaning 
of  Act,  June  12.  1878,  §  1)  ;  Com.  v.  Mercer, 
29  Leg.  Int.  52  (city  treasurer  loaning  city 
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money  for  private  gain  held  to  be  within  Act, 
March  31,  1860). 

Washington. —  State  r.  Krug,  12  Wash. 
288,  41  Pac.  126,  misappropriation  of  city 
funds  by  treasurer.  See  also  State  v.  Isensee, 
12  Wash.  254,  40  Pac.  985,  construing  Pen. 
Code,  §  55. 

Wisconsin. —  State  r.  White,  66  Wis.  343, 
28  S.  W.  202,  city  controller  held  liable  under 
Rev.  St.  §  4418  [U.  S.  Comp.  St.  (1901) 
p,  3024],  for  the  unlawful  conversion  of  unis- 
sued negotiable  city  bonds  in  his  custody  as 
ex  officio  secretary  of  the  commissioners  of 
the  public  debt,  even  though  the  city  might 
not  be  liable  on  them. 

See  18  Cent.  Dig.  tit.  "  Embezzlement," 
§  25. 

54.  Spalding  v.  People,  172  111.  40,  49  N.  E. 
993,  holding  that  the  treasurer  of  the  state 
university  is  a  municipal  officer  within  111. 
Cr.  Code,  §  80. 

The  treasurer  of  a  school-district  is  an  of- 
ficer of  a  municipality  of  specific  statutory 
creation,  and  is  indictable  for  embezzlement 
under  Pa.  Act,  March  31,  1860,  §  65.  Com. 
r.  Morrisey,  86  Pa.  St.  416. 

Tax-collectors  are  public  officers  within  the 
meaning  of  the  embezzlement  statutes.  Brit- 
ton  V.  State,  77  Ala.  202;  Fuller  V.  State,  73 
Ga.  408;  State  v.  Walton,  62  Me.  106.  See 
also  People  v.  Bedell,  2  Hill  (N.  Y.)  196. 
Compare  Hellings  v.  Com.,  5  Rawle  (Pa.)  64, 
to  the  effect  that  the  Pennsylvania  act  of 
1799,  having  prescribed  a  specific  remedy 
where  a  collector  embezzles  money  received  for 
taxes,  an  indictment  cannot  be  sustained  for 
that  offense. 

Township  officers. —  Statutes  making  state, 
county,  and  municipal  officers  liable  for  con- 
verting public  moneys,  embrace  township  of- 
ficers, such  as  trustees  ( State  v.  Cleveland,  80 
Mo.  108;  State  v.  Hays,  78  Mo.  600),  select- 
men (State  V.  Boody,  53  N.  H.  610)  and 
treasurers  (People  v.  Bringard,  39  Mich.  22, 
33  Am.  Dec.  344;  State  V.  Morton,  21  Ohio  St. 
669;  Com.  V.  Carson,  21  Pa.  Super.  Ct.  48). 

55.  See  statutes  of  the  several  states. 

56.  State  v.  Hayes,  13  Mont.  116,  32  Pac. 
415  (to  the  effect  that,  under  a  statute  pro- 
viding for  the  punishment  for  embezzlement 
as  grand  or  petit  larceny,  according  to  the 
value  of  the  property  converted,  a  bailee  of 
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however,  the  statute  prescribes  a  punishment  applicable  without  regard  to  amount, 
there  can  be  no  different  degrees  of  the  off'ense,  as  for  grand  and  petit  larceny 
nor  will  the  mere  fact  that  the  crime  is  declared  to  be  larceny  establish  grades  of 
the  offense.^^ 

B.  Defenses — l.  Authority  From  Owner.  That  tlie  accused  had  authority 
from  the  owner  to  use  the  money  or  other  property  alleged  to  have  been  embez- 
zled is  a  good  defense  to  a  prosecution  for  its  embezzlement;^^  but  a  subsequent 
ratification  by  the  party  injured  is  no  defense.^ 

2.  Want  of  Authority  to  Collect  —  a.  In  General.  One  who  has  collected 
money  under  color  of  autliority  cannot  defend  a  prosecution  for  embezzlement  in 
not  paying  it  over,  on  the  ground  that  he  was  not  authorized  to  collect  it.^^ 

b.  FailuFB  to  Give  Bond  or  Take  Oath  of  Office.  The  failure  of  defendant  to 
give  the  required  bond  or  to  take  the  prescribed  oath  of  office  is  no  defense  to  his 
prosecution  for  embezzlement,  wdiere  he  has  in  fact  exercised  the  functions  of  the 
office  nor  wdll  a  deputy  officer  be  relieved  from  liability  by  reason  of  such 
failure  on  the  part  of  his  superior,  by  whom  he  w^as  appointed. 

3.  Settlement.  The  fact  tliat  an  embezzler  has  settled  his  default,  or  that  it 
has  been  settled  by  his  sureties,  is  no  defense  to  a  criminal  prosecution  against 
iiim.^^ 

4.  Indemnity  Bonds.  The  fact  that  a  defendant  has  given  an  indemnity 
bond  is  no  defense  to  a  prosecution  for  embezzlement;^^  nor,  it  would  seem, 


a  horse  cannot  be  convicted  of  grand  larceny 
irrespective  of  its  value,  although  another 
statute  makes  the  stealing  of  a  horse  of  any 
value  grand  larceny)  ;  Aldrich  r.  State.  29 
Tex.  App.  394,  16  S.  W.  251  (to  the  effect 
that  where  the  amount  to  which  an  agent  is 
entitled  as  a  commission  on  a  sale,  the  pro- 
ceeds of  which  he  embezzles,  reduces  the 
amount  embezzled  below  the  sum  necessary 
to  constitute  grand  larceny,  he  is  not  guilty 
of  a  felony,  unless  some  further  act  remained 
to  be  done  before  he  could  appropriate  his 
commission)  ;  Knight  v.  State  (Tex.  App. 
1890)  13  S.  W.  598. 

57.  State  f.  Weydeman,  3  Wash.  399,  28 
Pac.  749. 

Embezzlement  of  horse. —  Under  Cal.  Pen. 
Code,  §  514,  providing  that  "  every  person 
guilty  of  embezzlement  is  punishable  in  the 
manner  prescribed  for  feloniously  stealing 
property  of  the  value  of  that  embezzled  "  the 
embezzlement  of  a  horse  is  a  felony  without 
regard  to  its  value;  the  stealing  of  a  horse 
being  grand  larceny,  by  the  terms  of  the 
statute.  People  v.  Wickham,  116  Cal.  384, 
48  Pac.  329.  But  see  State  r.  Haves,  13  Mont. 
116,  32  Pac.  415. 

58.  State  f.  Weydeman,  3  Wash.  399,  28 
Pac.  749. 

59.  Henderson  v.  State,  1  Tex.  App.  432. 
See  also  People  v.  Solomon,  12  N.  Y.  App. 
Div.  627,  42  N.  Y.  Suppl.  573. 

Authority  of  stock-holders. —  In  a  prosecu- 
tion of  the  president  of  an  insolvent  corpo- 
ration for  embezzlement  of  its  funds,  com- 
mitted by  the  voting  and  receiving  of  unearned 
dividends  from  the  corporation's  assets,  it 
Avas  no  defense  that  such  dividends  were 
voted,  and  the  payment  thereof  concurred  in, 
by  all  the  stock-holders,  on  the  ground  that 
they  were  the  owners  of  the  corporation's 
assets,  such  assets  being  owned  by  the  corpo- 
ration as  a  separate  entity  distinct  from  the 


stock-holders.  Taylor  x.  Com.,  75  S.  W.  244, 
25  Ky.  L.  Rep.  374. 

60.  State  v.  Frisch,  45  La.  Ann.  1283,  14 
So.  132. 

61.  Bartley  f.  State,  53  Nebr,  310,  73  N.  W. 
744;  Ex  p.  Ricord,  11  Nev.  287;  State  f. 
Pohlmeyer,  59  Ohio  St.  491,  52  N.  E.  1027. 
See  also  State  v.  Findley,  101  Mo.  217,  14 
S.  W.  185,  to  the  effect  that  where  it  is  shown 
that  defendant  received  the  tax-books  and 
acted  as  collector,  it  is  not  necessary  to  pro- 
duce his  commission.  Also  that  it  constitutes 
no  defense  that  the  tax-books  were  not  duly 
authenticated  by  the  official  seal  of  the  county 
clerk  when  delivered  to  defendant  as  tax-col- 
lector. 

62.  State  f.  Mims,  26  Minn.  183,  2  N.  W. 
494,  683;  Fortenberry  v.  State,  56  Miss.  286; 
State  V.  Findley,  101  Mo.  217,  14  S.  W.  185. 
But  see  Wood  v.  State,  47  Ark.  488,  1  S.  W.  709. 

63.  People  v.  Cobler,  108  Cal.  538,  41  Pac. 
401. 

64.  Arkansas. —  Fleener  v.  State,  58  Ark. 
98,  23  S.  W.  1. 

Georgia. —  Robson  v.  State,  83  Ga.  166,  9 
S.  E.  610  (in  which  defendant  liad  reimbursed 
his  sureties  before  he  was  indicted)  ;  McCoy 
V.  State,  15  Ga.  205. 

Louisiana. —  State  v.  Thompson,  32  La. 
Ann.  796. 

Missouri. —  State  v.  Noland,  111  Mo.  473, 
19  S.  W.  715. 

Neic  York. —  Fagnan  v.  Knox,  66  N.  Y.  525 
[reversing  40  N.  Y.  Super.  Ct.  41]. 

Te^pas.— Goodwyn  v.  State,  (Cr.  App.  1901) 
64  S.  W.  254. 

United  States.— V.  S.  r.  Gilbert,  25  Fed. 
Cas.  No.  15,205. 

See  18  Cent.  Dig.  tit.  "Embezzlement," 
§  32. 

65.  People  i:  De  Lav,  80  Cal.  52,  22  Pac. 
90 ;  Smith  v.  State,  34  Tex.  Cr.  265,  30  S.  W. 
236. 
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is  he  entitled  to  have  it  taken  into  consideration  in  mitigation  of  his 
punishment.^^ 

5.  Intention  or  Offer  to  Restore  Money  or  Property.  The  mtention  or  offer 
of  the  accused  to  restore  the  money  or  property  embezzled  is  no  defense  and  will 
not  relieve  the  act  of  its  criminal  nature,^^  although  it  may  be  given  in  evidence 
on  the  question  of  intent,^  or  in  mitigation  of  punishment.*^^ 

6.  Openness  of  Appropriation,  Under  Claim  of  Right.  It  is  a  valid  defense  to 
a  prosecution  for  embezzlement  that  the  property  was  appropriated  openly  and 
under  a  claim  of  right  preferred  in  good  faitli,  even  though  such  claim  is 
untenable."^ 

7.  Inability  to  Perform  Trust.  An  agent  who  converts  to  his  own  use  money 
intrusted  to  him  by  his  principal  for  the  purchase  of  land  is  guilty  of  embezzle- 
ment, notwithstanding  the  fact  that  the  land  contracted  for  proved  to  be  in  litiga- 
tion, and  the  title  was  for  that  reason  in  abeyance.''^ 

8.  Illegality  of  Purpose  For  Which  Property  Was  Intrusted.  The  illegality 
of  the  purpose  for  which  the  money  or  property  embezzled  was  intrusted  to 
defendant  is  no  defense  to  a  prosecution  for  its  conversion  by  liim.'^^ 


66.  Smith  f.  State,  34  Tex.  Cr.  265,  30 
S.  W.  236. 

67.  California. —  People  v.  De  Lay,  80  Cal. 
52,  22  Pac.  90. 

Illinois. —  Spalding  v.  People,  172  111.  40, 
49  N.  E.  993. 

Massachusetts. —  Com.  v.  Tenney,  97  Mass. 
50;  Com.  v.  Tuekerman,  10  Gray  173. 

Missouri. —  State  v.  Pratt,  98  Mo.  482,  11 
S.  W.  977;  Home  Lumber  Co.  v.  Hartman,  45 
Mo.  App.  647. 

Texas. —  Farmer  v.  State,  (Cr.  App.  1896) 
34  S.  W.  620. 

Virginia. —  Shinn  v.  Com.,  32  Gratt.  899. 

Wisconsin. — rState  v.  Leicham,  41  Wis.  565. 

United  States.— V.  S.  v.  Gilbert,  26  Fed. 
Cas.  No.  15,205;  In  re  Charge  to  Grand  Jury, 
30  Fed.  Cas.  No.  18,246,  5  Blatchf.  558. 

See  18  Cent.  Dig.  tit.  "Embezzlement," 
§  34. 

See,  however,  Myers  v.  State,  4  Ohio  Cir. 
Ct.  570,  2  Ohio  Cir.  Dec.  712;  State  v.  Meyer, 
10  Ohio  Dec.  (Reprint)  746,  23  Cine.  L.  Bui. 
251,  both  holding  that  a  guardian  who  in 
good  faith  uses  the  money  of  his  ward  in  his 
own  business,  expecting  and  intending  fully 
to  account  for  the  same  to  his  ward  with  in- 
terest, is  not  guilty  of  embezzlement  if  with- 
out fraud  on  his  part  the  money  is  lost  by 
the  failure  of  his  business. 

68.  State  v.  Eastman,  62  Kan.  353,  63  Pac. 
597.    See  infra,  V,  B,  2. 

69.  People  v.  De  Lay,  80  Cal.  52,  22  Pac. 
90. 

70.  Arkansas. —  Fleener  v.  State,  58  Ark. 
98,  23  S.  W.  1. 

California. —  People  v.  Lapique,  120  Cal. 
25,  52  Pac.  40. 

■  Delaware. —  See  also  State  v.  Foster,  1 
Pennew.  289,  40  Atl.  939. 

Nebraska. —  State  V.  Culver,  (1904)  97 
N.  W.  1015. 

England. —  Reg.  v.  Norman,  C.  &  M.  501, 
41  E.  C.  L.  274. 

Unlawful  declaration  of  dividends. —  In  a 
prosecution  of  the  president  of  an  insolvent 
corporation  for  embezzlement  in  the  declara- 
tion and  receipt  of  dividends  from  certain 
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funds  of  the  corporation,  evidence  that  de- 
fendant and  his  co-directors  believed  and  were 
advised  by  counsel  that  they  were  authorized 
to  declare  and  receive  dividends  from  such 
funds  was  admissible;  but  evidence  that  other 
like  companies  had  been  accustomed  to  divide 
the  proceeds  of  such  funds  among  their  stock- 
holders was  immaterial.  Taylor  v.  Com.,  75 
S.  W.  244,  25  Ky.  L.  Rep.  374. 

Absence  of  concealment. —  The  fact  that 
the  appropriation  was  made  without  any  at- 
tempt at  concealment  is  no  defense  of  itself. 
People  V.  Connelly,  (Cal.  1894)  38  Pac.  42. 
See,  however,  Reg.  v.  Norman,  C.  &  M.  501, 
41  E.  C.  L.  274. 

Good  faith.— The  claim  must  have  been 
asserted  in  gooS  faith,  else  it  is  no  defense. 
State  V.  Reilly,  4  Mo.  App.  392;  State  v. 
Lewis,  31  Wash.  75,  71  Pac.  778.  Compare 
Reg.  V.  Norman,  C.  &  M.  501,  41  E.  C.  L.  274. 

Subsequent  claim. — On  trial  of  a  city  treas- 
urer for  embezzlement  of  public  moneys,  evi- 
dence that,  after  the  conversion  of  the  moneys 
and  an  admission  of  inability  to  pay  the 
amount  due  the  city,  he  took  the  advice  of 
counsel,  who  assured  him  that  he  need  not 
account  because  the  city  could  not  recover 
the  money  in  a  civil  action  was  properly  re- 
jected. State  V.  Patterson,  66  Kan.  447,  71 
Pac.  860. 

Right  to  commissions  as  defense  see  supra, 
II,  B,  2;  II,  I,  1. 

71.  State  V.  Healy,  48  Mo.  531. 

72.  Delaware. — State  v.  Sienkiewiez,  (1902) 
55  Atl.  346,  holding  that  where  a  contract  of 
bailment  was  void  because  attempted  to  be 
made  on,  Sunday  there  was  nevertheless  a 
bailment  sufficient  to  render  the  bailee  liable 
for  embezzlement  as  bailee. 

Indiana. — Woodward  v.  State,  103  Ind.  127, 
2  N.  E.  321. 

Kansas. —  State  v.  Patterson,  66  Kan.  447, 
71  Pt^c.  860,  holding  that  on  trial  of  a  city 
treasurer  for  fraudulent  conversion  of  public 
moneys,  it  is  no  defense  that  he  collected 
such  moneys  from  persons  engaged  in  unlaw- 
ful traffic  in  intoxicating  liquors,  under  an 
arrangement  between  such  persons  and  the? 
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9.  Invalidity  of  Security  Embezzled.  A  defendant  is  estopped  to  deny  the 
Taliditv  of  the  security  which  he  is  accused  of  having  embezzled.''^ 

lo/  Legality  of  Corporate  Existence.  On  an  indictment  against  an  officer  of 
a  corporation  for  embezzlement,  the  question  whetlier  the  corporation  was  organ- 
ized strictly  in  conformity  with  the  requirements  of  the  statutes  is  not  a  proper 
subject  of  inquiry,  and  defendant  cannot  be  heard  to  contradict  its  legal 
existence."^^ 

11.  Legality  of  Corporate  Acts.  It  is  no  defense  to  an  indictment  for  embez- 
zling personal  property  alleged  to  belong  to  a  corporation  that  the  law  disables 
such  a  corporation  from  owning  personalty  or  taking  liens  thereon.  The  ques- 
tion of  ultra  mi^es  cannot  be  considered.''^  Similarly  it  is  immaterial  in  a  prose- 
cution against  an  agent  for  embezzling  money  of  a  foreign  corporation,  whether 
the  corporation  was  legally  doing  business  in  the  state  or  not."*^ 

12.  Complicity  of  Other  Officers.  It  is  no  defense  to  the  prosecution  of  a 
bank  officer  for  the  embezzlement  of  its  funds  that  other  officers  of  the  bank 
were  in  complicity  with  him,  and  that  false  entries  were  made  in  his  books  w^ith 
their  knowledge  and  approval,  for  the  purpose  of  deceiving  the  state  banking 
department.'''^ 

13.  Liability  of  Principal  to  Account  to  Third  Person.  It  is  no  defense  to  the 
prosecution  of  an  agent  charged  with  the  embezzlement  of  his  principal's  money 
that  the  principal  is  bound  to  account  to  another  for  the  money  embezzled,''^  or 
that  he  liad  acquired  it  unlawfully  or  wrongfully.''^ 

14.  Extension  of  Time  For  Settlement.  It  is  no  defense  to  a  prosecution  for 
embezzlement  that  time  has  been  accorded  to  defendant  in  which  to  make  good 
his  shortage.^^ 

15.  Payment  to  Partner.  It  is  no  defense  to  a  prosecution  for  the  embezzle- 
ment of  the  proceeds  of  goods  consigned  to  a  partnership  for  sale  on  commission 


city  under  which  such  persons  secured  immu- 
nity from  prosecution. 

Massachusetts. —  Com.  v.  Cooper,  130  Mass. 
285. 

Missouri.—  State  v.  Shadd,  80  Mo.  358. 
See   18  Cent.   Dig.  tit.  "Embezzlement," 
§  35. 

Compare  Com,  v.  Shissler,  7  Pa.  Dist.  344, 
to  the  effect  that  a  stock  transaction  on  mar- 
gin is  not  necessarily  illegal,  and  an  indict- 
ment charging  embezzlement  arising  out  of 
such  contract  will  not  be  quashed  on  the 
ground  of  illegality. 

Evasion  of  law.— The  fact  that  the  prose- 
cutrix showed  some  anxiety  lest  the  poor  au- 
thorities of  the  city  in  which  she  lived  should 
learn  that  she  was  the  owner  of  the  money 
alleged  to  have  been  stolen  ?ould  not  be  shown 
as  a  defense.  People  v.  McHale,  61  Hun 
<N.  Y.)  618,  15  N.  Y.  Suppl.  496. 

73.  People  i:  Royce,  106  Cal.  173,  37  Pac. 
€30,  39  Pac.  524,  holding  that  the  fact  that  a 
<iraft  Avhich  defendant  was  alleged  to  have 
embezzled  was  drawn  under  the  act  of  con- 
•  gress  of  Aug.  27,  1888  (Suppl.  U.  S.  Rev.  St. 
617),  for  the  support  of  disabled  soldiers 
and  sailors,  and  was  made  payable  to  the 
order  of  the  governor  instead  of  the  state 
treasurer,  as  required  by  law,  is  no  defense, 
as  defendant  is  estopped  to  deny  the  validity 
of  the  draft,  or  that  the  money  belonged  to 
the  soldiers'  home  of  which  he  was  treasurer. 

Instruments  obtained  by  fraud. —  If  the  ex- 
ecution of  a  deed  of  mortgage  has  been  pro- 
cured by  mere  fraud,  the  person  who  executed 


it  may  lawfully  take  it  into  his  possession 
wherever  he  can  find  it;  but  if  it  was  exe- 
cuted for  a  valuable  consideration,  even, 
though  the  full  sum  named  therein  was  not 
actually  due,  it  is  the  property  of  the  mort- 
gagee, and  if  the  mortgagor  afterward  ob- 
tains possession  of  it  from  a  person  with 
whom  it  has  been  deposited,  for  the  purpose 
of  conveying  the  same  to  the  mortgagee,  and 
instead  of  so  convejdng  it  fraudulently  and 
feloniously  converts  the  same  to  his  own  use, 
knowing  that  he  has  no  right  to  retain  it,  he 
may  be  convicted  of  embezzlement.  Com.  v. 
Concannon,  5  Allen  (Mass.)  502. 

74.  Shinn  v.  Com.,  32  Gratt.  (Va.)  899. 
See  also  Kossakowski  v.  People,  177  111.  563, 
53  N.  E.  115. 

75.  Leonard  v.  State,  7  Tex.  App.  417,  in 
which  the  corporation  was  a  national  bank. 

76.  Indiana. —  State  v.  Tumey,  81  Ind.  559. 
Michigan. —  People  v.  Hawkins,  106  Mich. 

479,  64  N.  W.  736. 

New  Jersey. —  State  v.  Reynolds,  65  N".  J.  L. 
424,  47  Atl.  644. 

OMo.— State  V.  Pohlmever,  59  Ohio  St. 
491,  52  N.  E.  1027. 

Vermont. —  State  v.  Hopkins,  56  Vt.  250. 

77.  Humphrey  v.  People,  18  Hun  (N.  Y.) 
393. 

78.  Campbell  v.  State,  35  Ohio  St.  70. 

79.  State  v.  Hoshor,  26  Wash.  643,  67  Pac. 
386. 

80.  State  v.  Thomson,  155  Mo.  300,  55  S.  W. 
1013;  Com.  v.  Fitzpatrick,  8  Phila.  (Pa.) 
613. 
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that  defendant  paid  over  tlie  money  arising  on  a  sale  to  his  partner,  who  con- 
verted it  to  his  own  nse.^^ 

16.  Claim  of  Lien  by  Innkeeper.  It  is  no  defense  to  a  prosecution  for  embezzle- 
ment that  the  accused,  a  hotel-keeper,  sold  the  property  under  a  claim  of  lien 
upon  it  as  baggage,  for  the  owner's  bill,  since  an  innkeeper's  lien  gives  no  right 
to  sell  baggage. 

17.  Agreement  to  Turn  State's  Evidence.  An  agreement  for  immunity  in 
consideration  of  defendant's  turning  state's  evidence,  made  with  the  prosecuting 
officer  alone  without  the  court's  advice  or  consent,  affords  defendant  no  protection 
in  the  event  of  his  being  placed  on  trial  in  violation  of  the  agreement.^^ 

18.  Misappropriation  by  Third  Person.  It  is  legitimate  for  defendant  to  prove 
that  the  fund  alleged  to  have  been  embezzled  by  him  was  misappropriated,  with- 
out his  knowledge  or  consent,  by  a  third  person,  to  whose  control  he  had  sub- 
jected it.s* 

C.  Persons  Liable.  Under  a  statute  defining  and  punishing  the  offense  of 
embezzling  public  money,  which  makes  any  participation  in  the  act  itself  an  act 
of  embezzlement,  any  person  aiding  or  participating  in  the  conversion  of  public 
money  by  an  officer  intrusted  with  it  is  guilty  of  embezzlement,  although  not 
himself  an  officer  intrusted  therewith.®^ 

IV.  INDICTMENT  OR  INFORMATION.^^ 

A.  In  General.  Simultaneous  or  successive  embezzlements  may  be  prose- 
cuted separately. 

B.  Requisites  and  Sufficiency — l.  In  General.  An  indictment  or  infor- 
mation for  embezzlement  must  set  forth  facts  sufficient  to  constitute  the  statutory 
offense,  and  to  notify  the  accused  of  the  issue  he  has  to  meet.  Unless  it  does 
this  it  charges  nothing  on  which  an  issue  can  be  raised  by  a  plea  of  not  guilty.^** 


81.  State  V.  Crosswliite,  130  Mo.  358,  32 
S.  W.  991,  51  Am.  St.  Rep.  571. 

83.  People  v.  Husband,  36  Mich.  306.  And 
see  Innkeepers. 

83.  Whitney  v.  State,  53  Nebr.  287,  73 
N.  W.  696. 

84.  Burnett  v.  State,  62  N.  J.  L.  510,  41 
Atl.  719. 

85.  Mills  V.  State,  53  Nebr.  263,  73  N.  W. 
761;  Brown  v.  State,  18  Ohio  St.  496.  See 
also  Noble  v.  State,  59  Ala.  73 ;  Thomas  v. 
State,  (Tex.  Cr.  App.  1903)  73  S.  W.  1045. 

On  the  unlawful  loan  of  public  moneys  by 
a  public  officer  to  persons  having  knowledge 
of  the  fact,  both  lender  and  borrower  are 
principals  and  equally  guilty,  under  the  act 
of  congress  of  Aug.  6,  1846  (9  U.  S.  St.  at 
L.  63).  U.  S.  V.  Hartwell,  26  Fed.  Gas.  No. 
15,318,  3  Cliff.  221. 

86.  See,  generally.  Indictments  and  In- 
formations. 

87.  Com.  V.  Pratt,  137  Mass.  98;  Com.  v. 
Butterick,  100  Mass.  1,  97  Am.  Dec.  65  (both 
holding  that  a  person  who  embezzles  several 
articles  at  one  time  may  be  indicted  for  the 
embezzlement  of  each  separately)  ;  Ricord  v. 
Central  Pac.  R.  Co.,  15  Nev.  167;  Ex  p.  Ri- 
cord, 11  Nev.  287  (both  holding  that  suc- 
cessive embezzlements  constitute  separate  of- 
fenses and  may  be  prosecuted  separately ) . 

88.  Alabama. —  Lang  v.  State,  97  Ala.  41, 
12  So.  183. 

California. —  People  v.  Gale,  77  Cal.  120, 
19  Pac.  231. 
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Georgia.— Boyd  v.  State,  111  Ga.  804,  35 
S.  E.  675. 

Kentucky. —  Johnson  v.  Com.,  5  Bush  430. 

Maine. —  State  v.  Whitehouse,  95  Me.  179, 
49  Atl.  869. 

Massachusetts. —  Com.  v.  Simpson,  9  Mete. 
138. 

Mississippi. —  State  v.  Gillis,  75  Miss.  331, 
24  So.  25. 

Missouri. —  State  r.  Burks,  159  Mo.  568,  GO 
S.  VV.  1100. 

New  Jersey. —  State  v.  Reynolds,  65  N.  J.  L.. 
424,  47  Atl.  644. 

New  York. —  People  v.  Allen,  5  Den.  76. 

Pennsylvania. —  Com.  v.  Fahnestock,  4  Pa.- 
Dist.  297,  15  Pa.  Co.  Ct.  598;  Com.  v.  Gerde- 
mann,  11  Phila.  397;  Com.  v.  Holtenstein,  2 
Woodw.  477. 

Texas. —  Templeton  v.  State,  (Cr.  App. 
1900)  57  S.  W.  831. 

Utah.— Veo^le  v.  Hill,  3  Utah  334,  3  Pac. 
75. 

Wyoming. —  McCann  v.  U.  S.,  2  Wyo.  274, 

United  States.— In  re  Grin,  112  Fed.  790; 
Webb  V.  York,  79  Fed.  616,  25  C.  C.  A.  133. 

England. —  Rex  v.  Johnson,  3  M.  &  S.  539; 
Rex  V.  Crighton,  R.  &  R.  45. 

See  18  Cent.  Dig.  tit.  "Embezzlement." 
§  37. 

For  forms  of  indictments  and  informations 

see,  generally,  cases  cited  supra,  this  note. 
And  see  State  v.  Butler,  26  Minn.  90,  1  N.  W. 
821;  Coats  V.  People,  4  Park.  Cr.  (N.  Y.) 
662;  State  v.  Fain,  106  N.  C.  760,  11  S. 
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Where  the  statute  makes  the  offense  therein  denounced  larceny,  an  indictment 
under  the  statute  which  charges  the  accused  with  larceny  is  sufficient,^^  and  in 
England  an  indictment  on  the  statute  must  contain  the  requisites  of  an  indictment 
for  larceny  at  common  law.^*^  On  the  other  hand,  where  the  statute  enacts  that 
embezzlement  shall  be  punished  as  larceny,  a  charge  of  larceny  in  an  indictment 
for  embezzlement  may  be  rejected  as  surplusage.^^  It  is  not  necessary  to  nega- 
tive matters  of  defense.^^ 

2.  Language  of  Statute  —  a.  In  General.  An  indictment  or  information  for 
embezzlement  which  charges  the  facts  constituting  the  crime  in  the  words  of  the 
statute,  or  in  words  of  equivalent  import  or  more  extensive  signification  which 
necessarily  include  the  wor.ds  of  the  statute,  is  sufficient ;  but  where  the  statute 
simply  designates  the  offense  and  does  not  describe  or  name  its  constituent  ele- 
ments, it  is  not  sufficient  to  charge  the  offense  merely  in  the  language  of  the 


593;  State  i\  Taylor,  7  S.  D.  533,  64  N.  W. 
548;  State  v.  Turner,  10  Wash.  94,  38  Pac. 
864;  Archbold  Cr.  PI.  (5th  Am  ed.)  329. 

For  form  of  complaint  before  justice  see 
State  V.  Knox,  17  Nebr.  683,  24  N.  W.  382. 

A  general  allegation  of  embezzlement  in  an 
information  is  good  under  Mich.  Comp.  Laws, 
§  7811.  People  v.  Bringard,  39  Mich.  22,  33 
Am.  Rep.  344. 

An  indictment  which  charges  a  fiduciary 
relation  between  defendant  and  another ;  that 
defendant  by  virtue  thereof  received  a  note 
of  the  value  of  five  dollars  on  account  of  his 
employer;  and  that  he  fraudulently  embezzled 
and  made  av/ay  with  the  note  is  sufficient  un- 
der N.  C.  Code,  §§  1014,  1020,  as  to  embez- 
zlement, and  §  1183,  which  provides  that  it 
shall  be  sufficient  if  the  indictment  express 
the  charge  in  an  intelligible  manner,  and 
sufficient  matter  appears  to  enable  the  court 
to  proceed  to  judgment.  State  v.  Fain,  106 
N.  C.  760,  11  S.  E.  593. 

Formal  defects. —  The  failure  of  an  indict- 
ment to  allege  that  three  different  days  on 
which  sums  were  embezzled  were  within  six 
months  of  each  other,  as  required  by  statute, 
is  a  formal  defect,  cured  by  a  statute  requir- 
ing defects  of  form  to  be  raised  before  the 
jury  is  sworn,  where  the  respective  dates  are 
set  out,  and  show  that  they  were  within  six 
months.  Com.  r.  Hill,  2  Pearson  (Pa.)  432, 
4  Luz.  Leg.  Obs.  (Pa.)  52,  5  Luz.  Leg.  Reg. 
(Pa.)  241.  But  see  Reg.  v.  Noake,  2  C.  &  K. 
620,  61  E.  C.  L.  620 ;  Reg.  v.  Purchase,  C.  &  M. 
617,  41  E.  C.  L.  335. 

Surplusage. —  Where  an  indictment  charged 
that  defendant  was  the  agent  and  attorney 
in  fact  of  A  E  S,  "  who  appointed  said  O.  P. 
Taylor  her  said  agent  and  attorney  in  fact 
under  the  name  of  A.  E.  Livingston,"  it  was 
held  that  the  words  quoted  could  be  rejected 
as  surplusage,  and  any  uncertainty  therein 
disregarded,  but  that  it  was  sufficiently  clear 
that  it  was  A  E  S  who  acted  under  the  name 
of  A  E  L.  Taylor  v.  State,  29  Tex.  App.  466, 
499,  16  S.  W.'302. 

89.  State  v.  Butler,  20  Minn.  90,  1  N.  W. 
821.  See  also  State  v.  New,  22  Minn.  76; 
People  r.  McHale,  15  N.  Y.  Suppl.  496.  Com- 
pare State  V.  Sweet,  2  Oreg.  127,  where  it 
was  held  that,  although  Oreg.  Rev.  St.  p.  216, 
§  22,  calls  embezzlement  "  larceny,"  an  in- 
dictment is  good  which,  after  describing  in 


the  words  of  the  statute  the  act  of  an  agent 
fraudulently  converting  the  money  of  his  em- 
ployer, names  the  offense  "  embezzlement." 

The  common-law  form  of  indictment  is  suf- 
ficient to  sustain  a  conviction  of  larceny 
under  a  statute  making  a  fraudulent  appro- 
priation of  property  by  a  bailee  larcenv. 
Truslow  v.  State,  95'Tenn.  189,  31  S.  W.  987 
[citing  Defrese  r.  State,  3  Heisk.  (Tenn. ) 
53,  8  Am.  Rep.  1]. 

"Feloniously  did  steal,  take,  and  carry 
away "  is  a  necessary  allegation.  Com.  i\ 
Pratt,  132  Mass.  246. 

90.  McGregor's  Case,  3  B.  &  P.  106,  2  East 
P.  C.  576,  R.  &  R.  17. 

91.  State  1-.  Lanier,  89  N.  C.  517. 

92.  State  v,  Hayes,  59  Kan.  61,  51  Pac. 
905;  State  v.  Nicholson,  67  Md.  1,  8  Atl.  817  ; 
Hemingway  v.  State,  68  Miss.  371,  8  So.  317; 
State  V.  Kasper,  5  Wash.  174,  31  Pac.  636. 

93.  Alahama.—  Ben  v.  State,  139  Ala.  124, 
35  So.  1021;  Huffman  v.  State,  89  Ala.  33, 
8  So.  28. 

Arkansas. —  Wood  v.  State,  47  Ark.  488,  1 
S.  W.  709. 

California.— Feoiple  v.  Gordon,  133  Cal.  328, 
65  Pac.  746,  85  Am.  St.  Rep.  174;  People  r. 
Page,  116  Cal.  386,  48  Pac.  326;  People  r. 
Garcia,  25  Cal.  531;  People  v.  Poggi,  19  Cal. 
600. 

Colorado. —  Heller  r.  People,  2  Colo.  App. 
459,  31  Pac.  773. 

Georgia.— Keys  r.  State,  112  Ga.  392,  37 
S.  E.  762,  81  Am.  St.  Rep.  63. 

Illinois.— Ker  v.  People,  110  111.  627,  51 
Am.  Rep.  706;  Lycan  r.  People,  107  111.  423. 

Indiana. —  Dean  v.  State,  147  Ind.  215,  40 
N.  E.  528;  Stropes  v.  State,  120  Ind.  562,  22 
N.  E.  773. 

Iowa. —  State  r.  Jamison,  74  Iowa  602,  38 
N.  W.  508. 

Louisiana. —  State  v.  Jones,  109  La.  125, 
33  So.  108;  State  v.  Fricker,  45  La.  Ann. 
646,  12  So.  755;  State  v.  Washington,  41  La. 
Ann.  778,  6  So.  633. 

Maine. —  State  v.  Walton,  62  Me.  106. 

Massachusetts. —  Com.  r.  Concannon,  5  Al- 
len 502. 

Missouri. —  State  V.  Lipscomb,  160  Mo.  125, 
60  S.  W.  1081;  State  v.  Adams,  108  Mo.  208, 

18  S.  W.  1000;  State  v.  Noland,  111  Mo.  473, 

19  S.  W.  715;  State  v.  Arnold,  (Sup.  1886) 
2  S.  W.  269. 
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statute,  without  alleging  the  facts  and  circumstances  more  particularly.^*  Where 
the  terms  of  the  statute  are  broader  than  the  intent  of  the  legislature,  the  indict- 
ment must  be  so  drawn  as  to  effectuate  the  intention  of  the  legislature  by  which 
the  statute  was  framed  ;  but  when  the  terms  of  the  act  are  clear  and  unequivocal, 
there  is  no  authority  by  which  courts  may  narrow  its  prohibition  or  limit  its 
opera  tion.^^ 

b.  Negativing  Exceptions.  Where  an  exception  is  contained  in  the  same 
clause  of  the  act  creating  the  offense,  the  indictment  must  show  negatively  tiiat 
defendant  does  not  come  within  the  exception.®^ 

3.  Certainty  —  a.  General  Rule.  An  indictment  or  information  for  embezzle- 
ment must  allege  with  certainty  such  particulars  as  will  furnish  defendant  with 
definite  knowledge  of  the  charge  against  liim.^^ 


^'et;a^^a.— State  i*.  Trolson,  21  Nev.  419,  32 
Pac.  930. 

'Neic  Jersey. —  State  v.  Reynolds,  65  N.  J.  L. 
424,  47  Atl.  644;  State  f.  Stimson,  24  N.  J.  L. 
9,  478. 

'New  Yorfc.— People  v,  Dorthy,  20  N.  Y. 
App.  Div.  308,  46  N.  Y.  Suppl.  970;  People 
V.  McHale,  15  N.  Y.  Suppl.  496. 

Pennsylvania. — Com.  v.  Hill,  2  Pearson  432, 
4  Luz.  Leg.  Obs.  52,  5  Luz.  Leg.  Rep.  241. 

Texas.— Gihhs  v.  State,  41  Tex.  491.  See 
also  Crump  v.  State,  23  Tex.  App.  615,  5 
S.  W.  182. 

Utah.—  People  v.  Hill,  3  Utah  334,  3  Pac. 
75. 

Washington. —  State  v.  Turner,  10  Wash. 
94,  38  Pac.  864 ;  State  v.  Whiteman,  9  Wash. 
402,  37  Pac.  659. 

England. —  Jones'  Case,  2  East  P.  C.  576. 

Permissible  changes. —  An  indictment  for 
embezzlement,  in  the  words  of  La.  Rev.  St. 
§  905,  defining  the  crime,  with  only  such 
changes  as  are  absolutely  requisite  to  fit  the 
statute  into  the  frame  of  an  indictment,  is 
sufficient.  State  v.  Jones,  109  La.  125,  33 
So.  108. 

94.  McCann  v.  U.  S.,  2  Wyo.  274,  holding 
that  where  an  indictment  merely  charging 
defendant  with  embezzling,  stealing,  and  pur- 
loining certain  articles,  without  alleging  the 
facts  more  particularly,  charges  a  mere  con- 
clusion of  law  and  is  defective,  although 
using  the  language  of  the  statute.  See  also 
State  V.  Brandt,  41  Iowa  593,  in  which  it  is 
said,  in  the  concurring  opinion  of  Miller, 
C.  J.,  and  Cole,  J.,  that  where  the  statute 
defining  an  offense  describes  it  in  terms  which 
constitute  simply  a  legal  conclusion,  it  is 
not  sufficient  to  charge  the  offense  in  the 
language  of  the  statute. 

95.  Stropes  v.  State,  120  Ind.  562,  22  N.  E. 
773. 

96.  State  v.  Stimson,  24  N.  J.  L.  9. 

97.  State  v.  Lanier,  88  N.  C.  658.  See  also 
State  V.  Wilson,  101  N.  C.  730,  7  S.  E.  872, 
in  which  it  was  held  that  an  averment  that 
defendant  when  committing  the  act  was  not 
within,  that  is,  was  of,  the  age  of  eighteen 
years  or  more,  thus  negativing  the  idea  that 
she  was  under  sixteen  years  of  age  —  the  stat- 
ute excepting  persons  under  the  age  of  six- 
teen years  —  did  not  invalidate  the  indict- 
ment, although  the  negation  went  beyond  the 
statutory  requirement,  since  the  greater  in- 
cludes the  less. 


For  form  of  indictment  containing  negation 
of  exception  see  State  v.  Wilson,  101  N.  C. 
730,  7  S.  E.  872. 

98.  California. —  San  Francisco  v.  Randall, 
54  Cal.  408,  construing  Pen.  Code,  §  1476. 

Georgia. —  Hoyt  v.  State,  50  Ga.  313. 

Indiana. —  State  v.  Sarlls,  135  Ind.  195,  34 
N.  E.  1129. 

Louisiana. —  State  v.  Palmer,  32  La.  Ann. 
565. 

Maryland. —  State  v.  Nicholson,  67  Md.  1, 
8  Atl.  817. 

Massachusetts. —  Com.  v.  Pratt,  137  Mass. 
98;  Com.  v.  Simpson,  9  Mete.  138. 

Minnesota. —  State  v.  Butler,  26  Minn.  90, 

1  N.  W.  821. 

Missouri. —  State  v.  Grisham,  90  Mo.  163, 

2  S.  W.  223. 

New  Hampshire. —  State  v.  Messenger,  58 
N.  H.  348. 

Pennsylvania. —  Com.  v.  Koons,  1  Kulp  134. 

Washington. —  State  v.  Whitworth,  30 
Wash.  47,  70  Pac.  254. 

See  18  Cent.  Dig.  tit.  "Embezzlement," 
§  38. 

Instances. —  An  indictment  containing  in 
one  count  so  much  of  the  language  of  two 
sections  of  the  statute  of  embezzlement  as  to 
leave  it  uncertain  which  of  two  different 
crimes  of  embezzlement  is  charged  is  insuffi- 
cient. State  V.  Messenger,  58  N.  H.  348. 
Similarly  where  each  count  of  the  indictment 
leaves  it  doubtful  of  which  of  two  crimes  de- 
fendant is  charged,  the  indictment  is  aemur- 
rable.  Com.  v.  Pratt,  137  Mass.  98.  An  in- 
dictment that  the  accused  "  did  .  .  .  receive 
and  possess  himself  of  divers  sums  of  money 
from  divers  persons,  amounting  in  the  whole 
to  "  a  certain  sum  is  defective,  in  not  alleg- 
ing distinct  acts  of  embezzlement.  Com.  v. 
Koons,  1  Kulp  (Pa.)  134,  137. 

"  Certainty,  to  a  certain  intent  in  general, 
is  all  that  is  required  in  indictments,  that 
is  to  say,  the  Court  will  presume  in  favor  of 
the  pleader,  every  proposition  which  by  rea- 
sonable intendment  is  impliedly  included  in 
the  pleading,  though  not  expressed  "  ( State  r. 
Nicholson,  67  Md.  1,  4,  8  Atl.  817)  ;  and  in 
any  event  it  is  important  that  the  court 
should  carefully  avoid  the  extreme  of  requir- 
ing such  particularity  as  effectually  to  shield 
the  guilty  and  defeat  the  ends  of  justice 
(State  V.  Stimson,  24  N.  J.  L.  478).  So  if 
all  the  essential  elements  of  the  offense  are 
alleged  in  the  indictment,  the  judgment  should 
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b.  Bill  of  Particulars.  Where,  by  statute,  it  is  permissible  to  allege  the 
offense  in  a  general  way,  a  bill  of  particulars  should  be  furnished  defendant  upon 
proper  application  by  him.^^ 

4.  Joinder.  The  general  rules  of  criminal  pleading  apply  to  indictments  for 
embezzlement  with  reference  to  joinder  of  counts  and  election.^ 

5.  Particular  Averments  —  a.  Intent.^  Where  the  intent  with  which  the  act 
is  committed  is  an  essential  element  of  the  offense,  an  indictment  or  information 
for  embezzlement  must  contain  an  averment  of  intent;^  but  where  the  offense  is 


not  be  arrested  after  trial  and  verdict  for 
any  mere  technical  vagueness  or  uncertainty. 
Thalheim  r.  State,  38  Fla.  169,  20  So.  938. 

99.  Thalheim  v.  State,  38  Fla.  169,  20  So. 
^38.  See  also  Com.  v.  Roberts,  22  Pa.  Co. 
"Ct.  214;  Rex  v.  Bootyman,  5  C.  &  P.  300,  24 
E.  C.  L.  576 ;  Rex  f.  Hodgson,  3  C.  &  P.  422, 
14  E.  C.  L.  642. 

1.  Hutchinson  v.  Com.,  82  Pa.  St.  472; 
State  V.  Palmer,  32  La.  Ann.  565;  Com.  v. 
Miller,  20  Pa.  Co.  Ct.  183,  all  holding  that 
an  indictment  which  charges  distinct  offenses 
in  one  count  is  void  for  duplicity. 

Different  forms  of  same  offense. —  An  in- 
dictment for  embezzlement  is  not  bad  because 
it  consists  of  two  counts,  where  it  does  not 
describe  two  distinct  offenses,  but  merely  dif- 
ferent forms  of  the  same  offense.  State  V. 
Oilmore,  110  Mo.  1,  19  S.  W.  218;  Hutchin- 
son f.  Com.,  82  Pa.  St.  472 ;  Com.  v.  Lei- 
senring,  11  Phila.  (Pa.)  389.  See  also 
Heineman  v.  State,  22  Tex.  App.  44,  2  S.  W. 
«19;  State  r.  Blue,  17  Utah  175,  53  Pac.  978. 
But  see  State  v.  Palmer,  32  La.  Ann.  565, 
in  which  the  indictment  was  held  bad  under 
La.  Rev.  St.  §  905,  relating  to  distinct  cases 
of  embezzlement  and  breach  of  trust. 

Embezzlement  and  larceny  may  be  joined  in 
two  counts  of  the  same  indictment.  Mayo  v. 
State,  30  Ala.  32;  Com.  r.  Simpson,  9  Mete. 
(Mass.)  138;  Reg.  v.  Holman,  9  Cox  C.  C. 
201,  8  Jur.  N.  S.  1082,  6  L.  T.  Rep.  N.  S. 
474,  L.  &  C.  177,  10  Wkly.  Rep.  718;  Rex  r. 
Johnson,  3  M.  &  S.  539. 

Election. —  Where  an  indictment  contains 
counts  for  both  embezzlement  and  larceny, 
but  only  one  offense  is  meant  to  be  charged, 
the  court  will  not  compel  prosecutor  to  elect 
on  which  count  to  proceed.  State  v.  Porter, 
26  Mo.  201.  See  also  Ker  v.  People,  110  HI. 
627,  51  Am.  Rep.  706.  Compare  Reg.  f.  Hol- 
man, 9  Cox  C.  C.  201,  8  Jur.  N.  S.  1082, 
L.  &  C.  177,  6  L.  T.  Rep.  N.  S.  474,  10  Wkly. 
Rep.  718. 

2.  Intent  as  element  of  offense  see  supra, 
I,  B. 

3.  Georgia.— Hojt  v.  State,  50  Ga.  313; 
Snell  i:  State,  50  Ga.  219. 

Indiana. —  Stropes  v.  State,  120  Ind.  562, 
22  N.  E.  773  (holding,  under  the  act  of  March 
5,  1883,  making  it  the  duty  of  a  county  officer 
to  pay  over  to  his  successor  all  moneys  re- 
maining in  his  hands  as  such  officer,  and  de- 
-claring  him  guilty  of  embezzlement  for  failure 
to  do  so,  that  an  indictment,  in  addition  to 
the  words  of  the  statute,  must  allege  that  the 
act  charged  was  done  feloniously)  ;  Beaty  r. 
State,  82  Ind.  228. 

Kentucky. —  Com.  v.  Wilson,  7  Ky.  L.  Rep. 
«66. 
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Massachusetts. —  Com.  v.  Pratt,  132  Mass. 
246. 

New  Jersey. —  State  i".  Lyon,  45  N.  J.  L. 
272. 

United  States. —  U.  S.  v.  Voorhees,  9  Fed. 
143. 

See  18  Cent.  Dig.  tit.  "  Embezzlement," 
§  40. 

For  sufficiency  of  averment  of  intent  see 

the  following  cases : 

California. —  People  v.  Garcia,  25  Cal.  531, 
to  the  effect  that  an  indictment  which  charges 
the  offense  committed  by  a  servant  in  with- 
drawing with  property  intrusted  to  him  by 
his  employer,  with  intent  to  steal  the  same, 
in  the  language  of  the  statute,  is  sufficient, 
without  using  the  word  "  feloniously." 

Kansas. —  State  v.  Patterson,  66  Kan.  447, 
71  Pac.  860;  State  v.  Combs,  47  Kan.  136,  27 
Pac.  818,  in  which  it  was  held  that  an  infor- 
mation which  alleges  that  a  bailee  of  money 
unlawfully  and  feloniously  embezzled  and  con- 
verted it  to  his  own  use,  sufficiently  charac- 
terizes the  intent  with  which  the  offense  was 
committed.  See  also  State  v.  Smith,  38  Kan. 
194,  16  Pac.  254. 

Missouri. —  State  v.  Noland,  111  Mo.  473, 
486,  19  S.  W.  715,  to  the  effect  that  an  in- 
dictment charging  that  defendant  "  did  un- 
lawfully, fraudulently  and  feloniously  convert 
to  his  own  use  and  embezzle,"  a  certain  sum, 
is  sufficient,  under  Rev.  St.  §  3555,  which 
does  not  in  terms  make  the  criminal  intent 
an  element  of  the  crime,  but  merely  denounces 
the  guilt  of  one  who  "  converts  to  his  own 
use." 

0/ito.— Mitcliell  V.  State,  21  Ohio  Cir.  Ct. 
24,  11  Ohio  Cir.  Dec.  446,  to  the  effect  that 
'•'  did  unlawfully  and  fraudulently  embezzle 
and  convert "  is  sufficient,  without  adding 
"  with  intent  to  embezzle,"  etc. 

South  Carolina. —  State  v.  Shirer,  20  S.  C. 
392,  408,  construing  Gen.  St.  §  2493,  which 
declares  that  any  person  committing  a  breach 
of  trust  with  a  fraudulent  intent  shall  be 
held  guilty  of  larceny,  and  holding  an  indict- 
ment sufficient  which  charged  that  defendant 
did  unlawfully  and  feloniously  commit  a 
breach  of  trust  with  fraudulent  intent  in 
this,"  and  then  stated  the  facts. 

Texas. —  Purcelly  v.  State,  29  Tex.  App.  1, 
13  S.  W.  993  (in  which  the  intent  to  deprive 
the  owner  having  been  averred  it  was  held 
unnecessary  to  charge  an  intent  to  appro- 
priate, under  Pen.  Code,  art.  742a)  ;  Bridgers 
V.  State,  8  Tex.  App.  145  (to  the  effect  that 
an  indictment  charging  that  defendant  did 
"  '  embezzle,  fraudulently  misapply,  and  con- 
vert to  his  own  use  '  certain  chattels,"  is  not 
objeclionable  because  the  embezzlement  and 
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complete  irrespective  of  a  criminal  intent,  no  averment  of  intent  need  be 
inserted.^ 

b.  Description  of  Property  —  (i)  In  General.  An  indictment  or  informa- 
tion for  embezzlement  should  describe  the  property  alleged  to  have  been  embezzled 
with  such  certainty  as  to  identify  it,  and  give  defendant  full  and  fair  information 
as  to  the  charge,  and  be  a  bar  against  another  prosecution.  The  same,  but 
no  greater,  particularity  of  description  is  required  as  in  an  indictment  for 
larceny.^ 


conversion  were  not  characterized  as  fraud- 
ulent, and  the  fraudulent  intent  directly 
averred,  since  the  indictment  follows  the 
language  of  the  state  (Pen.  Code,  art.  771a), 
and  the  terms  employed  import  a  fraudulent 
intent  ex  vi  termini. 

United  States. —  U.  S.  v.  Forrest,  25  Fed. 
Cas.  No.  15,131,  3  Cranch  C.  C.  56,  to  the 
efi'ect  that  the  word  "  feloniously  "  will  not 
supply  the  place  of  "  fraudulently "  in  an 
indictment  under  Act  Cong.  March  3,  1825, 
c.  65,  §  16  (14  U.  S.  St.  at  L.  118),  punish- 
ing any  one  employed  in  the  bank  of  the 
United  States  who  shall  "  fraudulently  em- 
bezzle," etc. 

"  Feloniously,"  when  the  offense  is  a  felony, 
should  be  used,  although  it  is  sufficient  if  it 
qualify  the  concluding  averment  of  "  steal 
and  take."  Rex  v.  Crighton,  R.  &  R.  45. 
Where  the  offense  is  only  a  misdemeanor, 
however,  an  indictment  need  not  aver  that 
the  criminal  act  was  done  "  feloniously." 
State  V.  Hill,  91  N.  C.  561. 

4.  Thalheim  v.  State,  38  Fla.  169,  20  So. 
938  (holding  under  the  Florida  statute  that 
intent  must  be  alleged  where  the  offense 
charged  consists  in  the  taking  or  secreting 
of  property,  but  need  not  be  alleged  in  an 
indictment  for  embezzlement)  ;  State  v.  Trol- 
son,  21  Nev.  419,  32  Pac.  930;  State  v.  Rey- 
nolds, 65  N.  J.  L.  424,  47  Atl.  644;  State 
V.  Stimson,  24  N.  J.  L.  9.  Compare  Stropes 
V.  State,  120  Fed.  562,  22  N.  E.  773. 

5.  California. — People  v.  Cox,  40  Cal.  275; 
People  V.  Peterson,  9  Cal.  313;  People  v. 
Cohen,  8  Cal.  42. 

Florida. —  Grant  v.  State,  35  Fla.  581,  17 
So.  225,  48  Am.  St.  Rep.  263. 

Louisiana. —  State  v.  Muston,  21  La.  Ann. 
442 ;  State  v.  Edson,  10  La.  Ann.  229. 

Massachusetts. —  Com.  v.  Butterick,  100 
Mass.  1,  97  Am.  Dec.  65;  Com.  v.  Smart,  6 
Gray  15;  Com.  v.  Merrifield,  4  Mete.  468.  See 
also  Com.  v.  Pratt,  137  Mass.  98. 

Minnesota. —  State  v.  Rue,  72  Minn.  296, 
75  N.  W.  235. 

New  York. —  People  v.  Burr,  41  How.  Pr. 
293.    Compare  Bork  v.  People,  91  N.  Y.  5. 

Teccas. —  Duncan  v.  State,  (Cr.  App.  1902) 
70  S.  W.  543. 

United  States. —  See  also  U.  S.  v.  Vorhees,  9 
Fed.  143. 

England. —  Reg.  v.  Keena,  L.  R.  1  C.  C. 
113,  il  Cox  C.  C.  123,  37  L.  J.  M.  C.  43,  17 
L.  T.  Rep.  N.  S.  515,  16  Wkly.  Rep.  375; 
McGregor's  Case,  3  B.  &  P.  106,  2  East  P.  C. 
576,  R.  &  R.  17;  Rex  v.  Aslett,  1  B.  &  P. 
N.  R.  1,  2  Leach  C.  C.  954,  958,  R.  &  R.  49; 
Rex  V.  Turneaus,  R.  &  R.  249. 
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Compare  Sanders  v.  State,  86  Ga.  717» 
12  S.  E.  1058,  to  the  effect  that  less  par- 
ticularity of  description  is  required  in  aiL 
indictment  for  embezzlement  than  in  one  for 
larceny  under  Code,  §  4398. 

See  18  Cent.  Dig.  tit.  "Embezzlement," 
§  41. 

"All  that  is  necessary  in  this  respect  is 

that  the  property  must  be  described  with 
sufficient  certainty  to  enable  the  court  to 
determine  that  the  property  is,  in  law,  the 
subject  of  the  crimes  alleged  in  the  indict- 
ment, and  to  enable  the  jury  to  discern  that 
the  property  proved  to  have  been  feloniously 
taken  is  the  same  which  is  mentioned  in  the 
indictment."  U.  S.  v.  Jones,  69  Fed.  973, 
982.  Accordingly  the  following  descriptions 
have  been  held  sufficient :  "  Gold  metal  of 
the  value  of  $23,000  "  ( U.  S.  v.  Jones,  su- 
pra) ;  "  certain  books,  letter-files,  knives, 
bank-shears,  slates,  and  sealing  wax  to  about 
the  value  of  forty  dollars  "  ( Mayo  v.  State, 
30  Ala.  32)  ;  "  15  head  of  beef  cattle,  worth 
$20.00  per  head"  (Sanders  v.  State,  86  Ga. 
717,  12  S.  E.  1058)  ;  indictment  charging 
agent,  "  for  the  purpose  of  collecting  money 
on  a  certain  lottery  ticket,"  with  embezzling 
the  money,  but  not  particularly  describing 
ticket  (Woodward  v.  State,  103  Ind.  127,  2 
N.  E.  321)  ;  "bonds  of  the  United  States  of 
America,  for  the  payment  of  money,  issued 
by  authority  of  law  "  of  a  specified  "  aggre- 
gate value"  (Com.  v.  Butterick,  100  Mass.  1, 
97  Am.  Dec.  65 )  ;  "  fifty  pieces  of  paper,  each 
of  a  certain  stated  value"  (Com.  v.  Parker, 
165  Mass.  526,  43  N.  E.  499 )  ;  "  thirteen 
hundred  and  twenty  pairs  of  shoes,  each  pair 
of  the  value  of  one  dollar  "  ( Com.  v.  Shaw, 
145  Mass.  349,  14  N.  E.  159)  ;  "a  deed  of 
mortgage  of  certain  land  situate  in  Rox- 
bury,  in  the  county  of  Norfolk,  before  then, 
made  and  executed  by  the  said  C.  [defendant] 
to  one  D.,  and  delivered  to  said  D.  by  said 
C,  of  the  property,  goods,  and  chattels  of 
the  said  D.,  and  of  the  value,"  etc.  (Com.  v. 
Concannon,  5  Allen  ( Mass. )  502 )  ;  "  certain 
United  States  5-20  government  bonds,  which 
were  valuable  securities  of  the  value  of 
$5,000"  (State  v.  Meyers,  68  Mo.  266). 

Where  it  is  impossible  to  give  a  very  exact 
description  of  the  property  embezzled,  the 
best  description  practicable  should  be  given, 
and  if  it  is  indefinite  a  reason  for  not  giving 
a  better  description  should  be  stated.  Grant 
V.  State,  35  Fla.  581,  17  So.  225,  48  Am.  St. 
Rep.  263.  See  also  Fleener  v.  State,  58  Ark. 
98,  23  S.  W.  1;  State  v.  Ward,  48  Ark.  36,. 
2  S.  W.  191,  3  Am.  St.  Rep.  213;  State  y. 
Burks,  159  Mo.  568,  60  S.  W.  1100. 
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(ii)  2I0NEY — (a)  In  General.  While  the  best  description  of  wliicli  the  cir- 
cu instances  will  admit  should  be  given  of  money  alleged  to  have  been  embezzled,^ 
and  if  a  more  particular  description  than  that  given  in  the  indictment  is  to  the 
grand  jurors  unknown,  that  fact  should  be  stated,^  yet  in  most  states  it  is  not 
necessary  that  the  indictment  or  information  should  specify  the  coin,  numbei*, 
date,  or  kind  of  money  in  question.^ 


Time  of  objection. —  The  omission  to  de- 
scribe the  property  alleged  to  have  been  em- 
bezzled is  a  fatal  objection  at  any  stage  of 
the  case  at  which  the  same  may  be  presented, 
including  a  motion  in  arrest  of  judgment. 
Grant  r.  State,  35  Fla.  581,  17  So.  225,  48 
Am.  St.  Rep.  263.  See  also  People  v.  Cox,  40 
Cal.  275:  Com.  r.  Smart,  G  Grav  (Mass.)  15. 

6.  Xoble  V.  State,  59  Ala.  73  "^(holding  that 
an  indictment  charging  that  accused  "  know- 
ingly converted,  or  applied  to  his  own  use, 
one  hundred  and  eighty  dollars,  or  other 
large  sum  of  money "  is  bad  for  want  of 
certainty  to  a  common  intent )  ;  People  v.  Cox, 

40  Cal.  275  (holding  that  the  omission  to 
state  any  description  or  character  whatever 
of  the  stolen  money  is  a  fatal  objection, 
Avhenever  presented  during  the  progress  of 
the  case)  ;  Territory  r.  Maxwell,  2  N.  M.  250. 

7.  Arkansas. —  Fleener  v.  State,  58  Ark.  98, 
23  S.  W.  1;  State  r.  Ward,  48  Ark.  36,  2 
S.  W.  191,  3  Am.  St.  Rep.  213  [following 
State  v.  Thompson,  42  Ark.  517;  Barton  r. 
State,  29  Ark.  68]. 

ifansas.— State  r.  Combs,  47  Kan.  136,  27 
Pac.  818. 

Maryland. —  See  State  r.  Denton,  74  Md. 
517,  22  Atl.  305,.  in  which  a  count  describ- 
ing the  money  stolen  as  a  certain  sum  of 
"  current  money,  a  more  particular  descrip- 
tion of  Avhich  said  money  the  jurors  aforesaid 
have  not  and  cannot  give,"  was  held  too  in- 
definite. 

il/tssoirn.— State  v.  Arnold,  (1886)  2  S.  W. 
269. 

^iouth  Carolina. —  State  v.  Shirer,  20  S.  C. 
392. 

See  18  Cent.  Dig.  tit.  "  Embezzlement." 
§  42. 

Contra,  by  statute,  see  Taylor  c.  State,  29 
Tex.  App.  466,  16  S.  W.  302. 

8.  A/a&a»ia.— Willis  f.  State,  134  Ala.  429, 
33  So.  226;  Walker  r.  State,  117  Ala.  42,  23 
So.  149;  Lang  i\  State,  97  Ala.  41,  12  So. 
183  (holding  that  under  Code  (1886), 
§  3810,  it  is  sufficient  to  describe  the  prop- 
erty in  general  terms  as  "  money,"  "  bank- 
notes," "  checks,"  "  bills  of  exchange,"  or 
other  evidence  of  debt,  "  of "  or  "  to  about 
the  amount  of  "  a  certain  sum )  ;  Huffman  v. 
State,  89  Ala.  33,  8  So.  28. 

Ca/ifonna.— People  v.  Cobler,  108  Cal.  538, 

41  Pac.  401;  People  r.  Treadwell,  69  Cal.  226, 
10  Pac.  502;  People  v.  Poggi,  19  Cal.  600 
[overruling  People  v.  Cohen,  8  Cal.  42],  hold- 
ing that  the  words  "  of  the  coin  of  the 
United  States  "  are  not  necessary  in  an  in- 
dictment which  alleges  that  the  property  em- 
bezzled was  of  the  value  of  so  many  dollars. 
But  see  People  v.  Peterson,  9  Cal.  3*13. 

Georgia. —  Jackson  v.  State,  76  Ga.  551: 
Bullock  V.  State,  10  Ga.  47,  54  Am.  Dec.  369, 


holding  that  on  an  indictment  against  a 
bank  officer  for  embezzlement  from  the  bank, 
the  description  of  the  bank-bills  by  amounts, 
value,  by  what  bank  issued,  and  by  whom 
signed  and  countersigned,  is  sufficient,  with- 
out specifying  the  numbers  and  dates  of  the 
bills. 

Iowa. —  State  v,  Alverson,  105  Iowa  152, 
74  N.  W.  770. 

Kentucky. —  Jones  i\  Com.,  13  Bush  356, 
holding  that  "  one  twenty-dollar  note  ...  be- 
ing of  the  United  States  currency  commonly 
called  greenbacks  "  is  a  sufficient  description 
under  Code  Cr,  Proc.  §  135. 

Louisiana. —  State  v.  Thompson,  32  La. 
Ann.  796;  State  v.  Palmer,  32  La.  Ann.  565; 
State  r.  Shonhausen,  26  La.  Ann.  421;  State 
v.  Carro,  26  La.  Ann.  377,  holding  that  the 
sum  of  one  hundred  dollars  in  paper  cur- 
rency of  the  United  States  "  is  a  substantial 
compliance  with  Rev.  St.  §  1061.  See  also 
State  V.  Huston,  21  La.  Ann.  442,  in  which, 
however,  the  indictment,  which  merely  charged 
the  embezzlement  of  eleven  dollars,  was  held 
insufficient  under  Act  (1855),  §  82. 

Massachusetts. — Com.  v.  Bennett,  118  Mass. 
443.  Compare  Com.  v.  Sawtelle,  11  Cush. 
142. 

Missouri. —  State  r.  Noland,  111  Mo.  473, 
19  S.  W.  715  (holding  that  it  is  not  necessary 
in  an  indictment  under  Rev.  St.  (1889) 
§  4111,  to  allege  that  the  money  embezzled 
"was  lawful  money  of  the  United  States")  ; 
State  V.  Pratt,  98  Mo.  482,  11  S.  W.  977; 
State  v.  Arnold,  (1886)  2  S.  W.  269. 

Nebraska. —  State  v.  Knox,  17  Nebr.  683, 
24  N.  W.  382. 

New  Mexico. —  Territory  t?.  ]Maxwell,  2 
N.  M.  250. 

New  York. —  People  r.  Hearne,  20  N.  Y. 
Suppl.  806.  See  also  Gordon  v.  Hostetter,  37 
N.  Y.  99,  which  was  an  action  for  damages 
to  recover  the  amount  embezzled,  and  it  was 
held  that  the  action  was  maintainable  with- 
out proving  the  specific  property,  as  by  dis- 
tinguishing the  money  from  other  like  coin 
or  bills. 

Pennsylvania. —  Com.  v.  Leisenring,  11 
Phila.  392.  See  also  Com.  v.  Meads,  14  York 
Leg.  Rec.  130. 

South  Carolina. —  State  v.  Shirer,  20  S.  C. 
392. 

Texas. —  Dowdy  r.  State,  (Cr.  App.  1901) 
64  S.  W.  253;  Taylor  v.  State,  29  Tex.  App. 
466,  16  S.  W.  302.  But  see  Reside  r.  State, 
10  Tex.  App.  675. 

Wyoming. —  Edelhoff  V.  State,  5  Wyo.  19, 
36  Pac.  627. 

See  18  Cent.  Dig.  tit.  "Embezzlement," 
§  42. 

Contra.— Dobson  v.  State,  51  Ark.  119,  10 
S.  W.  18;  State  v.  Thompson,  42  Ark.  517; 

[IV,  B,  5,  b,  (II).  (A)] 


516    [15  Cyc] 


EMBEZZLEMENT 


(b)  PuWiG  Funds.  An  indictment  or  information  against  a  public  officer  for 
embezzlement  is  not  bad  for  failure  to  specify  particularly  each  fund  charged  to 
have  been  embezzled.  It  is  sufficient  to  allege  and  prove  the  felonious  conversion 
to  his  own  use  of  any  money  that  came  into  his  possession  or  was  under  his  con- 
trol by  virtue  of  his  office.^ 

e.  Value.  An  indictment  or  information  for  embezzlement  nuist  as  a  gen- 
eral rule  state  the  value  of  the  money  or  other  property  alleged  to  have  been 
embezzled/^  although  this  may  be  done  approximately/^  or  in  the  aggregate.^' 
"Where,  however,  the  punishment  prescribed  by  the  statute  is  fixed  irrespective  of 
the  value  of  the  property  converted,  its  value  need  not  be  alleged  and  in  some 
cases  a  distinction  is  drawn  between  legal  tender  and  other  property,  and  it  has 
been  held  that  an  allegation  of  value  is  indispensable  if  property  or  bank-bills, 
not  a  legal  tender,  have  been  embezzled ;  but  that  where  the  allegation  is  of  the 
embezzlement  of  so  manj^  dollars  in  money,  the  amount  designated  expresses  the 
value,  the  presumption  being  that  it  was  lawful  money.^* 


State  V.  Stimson,  24  N.  J.  L.  9.  See  also 
Moore  U.  S.,  160  U.  S.  268,  16  S.  Ct.  294, 
40  L.  ed.  422;  McBride  v.  U.  S.,  101  Fed. 
821,  42  C.  C.  A.  38. 

In  England  before  7  &  8  Geo.  IV,  c.  29, 
§  48,  however,  it  was  necessary  in  all  cases 
to  state  specifically  some  article  embezzled. 
Rex  XI.  Tyers,  E.  &  R.  298 ;  Rex  r.  Furneaux, 
R.  &  R.  249. 

Value  of  money  see  infra,  IV,  B,  5,  c. 

9.  California. — People  v.  Hamilton,  (1893) 
32  Pac.  526,  to  the  effect  that  an  allegation 
that  moneys  were  received  by  defendant  "  in 
his  official  capacity  "  was  the  allegation  of  a 
fact  which  fixed  their  character  as  "  public 
moneys,"  under  Pen.  Code,  §  426. 

Indiana. —  Hollingsworth  i.  State,  111  Ind. 
289,  12  N.  E.  490. 

Kansas. —  State  v.  Smith,  13  Kan.  274. 

Michigan. —  People  v.  McKinney,  10  Mich. 
54. 

Minnesota. —  State  v.  Munch,  22  Minn.  67. 

Missouri. —  State  r.  Arnold,  (Sup.  1886) 
2  S.  W.  269. 

Nevada. —  State  v.  Carrick,  16  Nev.  120. 

Neio  J ersey. —  State  v.  Bartholomew,  69 
N.  J.  L.  160,  54  Atl.  231. 

United  States. — Dimmick  v.  U.  S.,  121  Fed. 
638,  57  C.  C.  A.  664 ;  U.  S.  v.  Bornemann,  36 
Fed.  257.  Compare  Moore  v.  U.  S.,  160  U.  S. 
268,  16  S.  Ct.  294,  40  L.  ed.  422;  McBride 
V.  U.  S.,  101  Fed.  821,  42  C.  C.  A.  38. 

See  18  Cent.  Dig.  tit.  "Embezzlement," 
§  42. 

Contra. —  Peacock  v.  State,  36  Tex.  647. 

10.  Alabama. —  Noble  v.  State,  59  Ala.  73. 
California. — People  v.  Peterson,  9  Cal.  313; 

People  V.  Cohen,  8  Cal.  42. 

Florida.— Grant  v.  State,  35  Fla.  581,  17 
So.  225,  48  Am.  St.  Rep.  263. 

Georgia.— Cody  v.  State,  100  Ga.  105,  28 
S.  E.  106. 

Michigan. — People  v.  Donald,  48  Mich.  491, 
12  N.  W.  669. 

New  Jersey. — State  v.  Stimson,  24  N.  J.  L.  9. 

New  York. —  Bork  v.  People,  16  Hun  476. 
But  see  People  v.  Bork,  96  N.  Y.  188  [re- 
versing 31  Hun  360],  to  the  effect  that  under 
Laws  (1875),  c.  19,  the  value  of  the  property 
converted  is  not  an  element  of  the  crime  of 
embezzlement. 

[IV,  B.  5,  b,  (II).  (b)] 


Texas. —  Reside  v.  State,  10  Tex.  App.  675. 
See   18   Cent.  Dig.  tit.  "  Embezzlement," 
§  43. 

11.  Walker  v.  State,  117  Ala.  42,  23  So. 
149;  Britton  v.  State,  77  Ala.  202;  State  v. 
Ring,  29  Minn.  78,  11  N.  W.  233;  Gerard  v. 
State,  10  Tex.  App.  690;  Rex  v.  Grove,  1 
C.  &  P.  635,  1  Moody  C.  C.  447,  32  E.  C.  L. 
796;  Rex  v.  Carson,  R.  &  R.  225. 

12.  Mayo  v.  State,  30  Ala.  32;  Com.  v. 
Butterick,  100  Mass.  1,  97  Am.  Dec.  65;  State 
V.  Mook,  40  Ohio  St.  588 ;  Reg.  v.  Balls,  L.  R. 
1  C.  C.  328,  12  Cox  C.  C.  96,  40  L.  J.  M.  C. 
148,  24  L.  T.  Rep.  N.  S.  760,  19  Wkly.  Rep. 
876. 

13.  Alabama. — Washington  v.  State,  72 
Ala.  272. 

California. —  People  v.  Salorse,  62  Cal.  139. 

Illinois. —  McDaniels  v.  People,  118  111.301, 
8  N.  E.  687. 

Kansas.-  State  v.  Small,  26  Kan.  209. 
'Massachusetts. —  See  Com.  v.  Warner,  173 
Mass.  541,  54  N.  E.  353. 

New  York. —  See  People  v.  Bork,  96  IST.  Y. 
188  [reversing  31  Hun  360]. 

14.  Bartley  v.  State,  53  Nebr.  310,  73 
N.  W.  744;  Mills  v.  State,  53  Nebr.  263,  73 
N.  W.  761 ;  State  v.  Knox,  17  Nebr.  683,  24 
N.  W.  382;  State  v.  Stimson,  24  N.  J.  L.  9, 
holding  that  the  value  of  government  coin 
alleged  to  have  been  embezzled  fieed  not  be 
stated  in  the  indictment. 

Public  funds. —  An  indictment  against  a 
state  treasurer  for  embezzlement  of  state 
funds  need  not  state  the  value  of  the  funds 
embezzled,  nor  that  the  same  was  unkno^^^l 
to  the  jury.    State  v.  Munch,  22  Minn.  67. 

Bank-notes,  checks,  and  bills  of  exchange. 
— "  For  the  purposes  of  a  description  of  the 
offence  in  the  information,  bank-notes,  checks, 
bills  of  exchange  and  other  securities  for 
money  may  be  treated  and  described  as 
money;  but  such  securities  are  or  may  be  of 
uncertain  value;  there  is  no  legal  presump- 
tion that  their  actual  value  corresponds  to 
the  sum  which  they  nominally  represent,  or 
to  any  other  sum  whatsoever.  It  becomes 
just  as  necessary  to  allege  value,  therefore, 
when  securities  were  the  subject  of  larceny, 
as  in  other  cases.  The  fact  of  their  being 
called  money  in  the  information  can  make 


EMBEZZLEMENT 


[15  Cyc]  517 


d.  Ownership  —  (i)  In  General.  An  iiidictiiient  or  information  for  embezzle- 
ment must  show  the  ownership  of  the  property  alleged  to  have  been  embezzled 
with  the  same  particularity  as  in  a  prosecution  for  larceny. 


no  difference.  They  are  not  money  in  fact; 
they  may  not  have  had  the  value  of  money ; 
and  there  is  nothing  in  the  absence  of  the 
allegation  and  proof  of  value  which  can  de- 
termine the  grade  of  the  offence."  People  v. 
Donald,  48  Mich.  491,  492,  12  N.  W.  669. 

15.  Alabama. —  Willis  v.  State,  134  Ala. 
429,  33  So,  226 ;  Washington  v.  State,  72  Ala. 
272. 

California. —  People  v.  Van  Ewan,  111  Cal. 
144,  43  Pac.  520;  People  v.  Treadwell,  69  Cal. 
226,  10  Pac.  502. 

Florid<i.— Grant  v.  State,  35  Fla.  581,  17 
So.  225,  48  Am.  St.  Rep.  263 ;  Alden  v.  State, 
18  Fla.  187. 

Georgia.— Hauipt  v.  State,  108  Ga.  64,  33 
S.  E.  831. 

/^inois.— Rauguth  v.  People,  186  111.  93, 
57  N.  E.  832. 

Louisiana. —  State  v.  Roubles,  43  La.  Ann. 
200,  9  So.  435,  26  Am.  St.  Rep.  179;  State 
V.  Palmer,  32  La.  Ann.  565.  But  see  State 
V.  Fricker,  45  La.  Ann.  755,  12  So.  755,  con- 
struing Acts  (1888),  No.  31,  amending  Rev. 
St.  §  905,  and  holding  that  an  information 
against  an  agent  for  the  embezzlement  of 
money  received  for  his  principal  or  by  virtue 
of  his  trust  or  employment  need  not  allege 
the  ownership  of  the  thing  embezzled,  but 
is  sufficient  if  it  follows  the  words  of  the 
statute. 

Marylam,d. —  State  v.  Tracey,  73  Md.  447, 
21  Atl.  366  [citing  McGregor's  Case,  2  Leach 
C.  C.  938;  Rex  v.  Beacall,  1  Moody  C.  C. 
15]. 

Massachusetts. —  Com.  v.  Butterick,  100 
Mass.  1,  97  Am.  Dec.  65. 

Minnesota. —  State  v.  Butler,  26  Minn.  90, 

1  N.  W.  821. 

Mississippi. —  Polkinghorne  t;.  State,  (1890) 
7  So.  347. 

Missouri. —  State  v.  Mohr,  68  Mo.  303. 

New  Jersey. —  State  v.  Barr,  61  N.  J.  L. 
131,  38  Atl.  817;  State  v.  Lyon,  45  N.  J.  L. 
272. 

North  Dakota. —  State  v.  Collins,  4  N.  D. 
433,  61  N.  W.  467. 

Oregon. —  State  v.  Stearns,  28  Oreg.  262,  42 
Pac.  615. 

Pennsylvania. —  Com.  v.  Haggel,  7  Kulp  10. 

Texas.— State  v.  Longworth,  41  Tex.  162; 
Wise  V.  State,  41  Tex.  139;  Smith  v.  State, 
34  Tex.  Cr.  265,  30  S.  W.  236;  Stallings  v. 
State,  29  Tex.  App.  220,  15  S.  W.  716;  Leon- 
ard V.  State,  7  Tex.  App.  417;  Griffin  v.  State, 
4  Tex.  App.  390. 

Engla/nd. —  McGregor's  Case,  3  B.  &  P.  106, 

2  East  P.  C.  576,  R.  &  R.  17 ;  Reg.  v.  Adey, 

3  C.  &  K.  339,  4  Cox  C.  C.  208,  1  Den.  C.  C. 
571,  14  Jur.  556,  19  L.  J.  M.  C.  149;  Reg. 
r.  Marks,  10  Cox  C.  C.  367;  Reg.  v.  Pritch- 
ard,  8  Cox  C.  C.  461,  7  Jur.  N.  S.  557, 
L.  &  C.  34,  30  L.  J.  M.  C.  169,  4  L.  T.  Rep. 
N.  S.  340,  9  Wkly.  Rep.  579;  Reg.  V.  Wool- 
ley,  4  Cox  C.  C.  255;  Reg.  v.  Bull,  1  Cox 
C.  C.  137;  Reg.  r.  White,  8  C.  &  P.  742,  34 


E.  C.  L.  995;  Rex  v.  Hall,  1  Moody  C.  C. 
474 ;  Rex  v.  Jenson,  1  Moody  C.  C.  434 ;  Rex 
V.  Beacall,  1  Moody  C.  C.  15. 

See  18  Cent.  Dig.  tit.  "  Embezzlement," 
§  44. 

Associations. —  It  is  not  necessary  for  an 
information,  charging  an  officer  of  an  associa- 
tion with  embezzlement,  to  state  the  persons 
composing  the  association.  People  v.  Mahl- 
man,  82  Cal.  585,  23  Pac.  145.  See  also 
Kossakowski  v.  People,  177  111.  563,  53  N.  E. 
115,  in  which  it  is  said  that  this  is  especially 
true  where  the  laws  of  the  state,  under  which 
a  joint-stock  association  assumes  to  act,  pro- 
vide that  such  associatioixS  shall  be  deemed 
corporations. 

Building  and  loan  associations. —  The  fact 
that  the  name  of  a  corporation  charged  to  be 
the  owner  of  the  money  embezzled  indicated 
that  it  was  a  building  and  loan  association 
did  not  justify  the  inference  that  it  was  such 
in  fact,  so  as  to  sustain  the  indictment  as 
charging  an  offense,  under  Code,  §  1918. 
State  V.  Ames,  119  Iowa  680,  94  N.  W.  231. 

Corporations. —  An  indictment  against  an 
officer  or  agent  of  a  corporation  for  embezzle- 
ment of  its  property  should  allege  its  incor- 
poration (Fairleigh  v.  Com.,  5  Ky.  L.  Rep. 
854;  Smith  v.  State,  34  Tex.  Cr.  265,  30 
S.  W.  236),  and  give  its  corporate  name  as 
fixed  by  law  (Alden  v.  State,  18  x^la.  187; 
Price  V.  State,  41  Tex.  215).  The  charter  or 
act  of  incorporation,  or  the  fact  that  it  was 
incorporated  under  the  laws  of  any  state  or 
foreign  power,  need  not  be  alleged.  Smith 
V.  State,  34  Tex.  Cr.  265,  30  S.  W.  236; 
Leonard  v.  State,  7  Tex.  App.  417.  Thus  it 
has  been  held  that  an  indictment  charging 
the  embezzlement  of  the  property  of  an  "  in- 
corporated company,  torwit,  the  Singer  Manu- 
facturing Company  "  is  sufficient  ( Stallings 
V.  State,  29  Tex.  App.  220,  15  S.  W.  716), 
and  proof  of  the  de  facto  existence  of  the  cor- 
poration is  all  that  is  required  (People  v. 
Cai-ter,  122  Mich.  668,  81  N.  W.  924). 

Infants. —  Where  a  minor  placed  in  the 
hands  of  a  third  person,  to  deliver  to  his 
father  certain  bounty  money  received  for  en- 
listing in  the  United  States  service,  which  the 
third  person  unlawfully  appropriated  to  his 
own  use,  an  indictment  for  embezzlement, 
describing  the  money  as  the  property  of  the 
father,  was  sustained.  Com.  v.  Norton,  11 
Allen  (Mass.)  110.  The  court,  however,  did 
not  base  its  decision  upon  the  father's  legal 
ownership  of  his  minor  son's  earnings,  but 
rather  upon  the  trust  assumed  by  defend- 
ant under  the  direction  of  the  minor,  and 
the  constructive  ownership  of  the  father  cre- 
ated thereby. 

Partnership. —  An  indictment  for  the  em- 
bezzlement of  the  money  of  a  copartnership 
need  not  set  out  the  names  of  the  individual 
partners,  under  Wagner  St.  Mo.  p.  458,  §  35. 
State  V.  Mohr,  68  Mo.  303.  See  also  State  v. 
Butler,  26  Minn.  90,  1  N.  W.  821. 

[IV,  B.  5,  d.  (I)] 
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(ii)  Public  Property.  In  a  prosecution  for  the  embezzlement  of  public 
property,  the  indictment  or  information  should  ordinarily  state  the  ownership  of 
the  property,  if  known. 

e.  Possession  or  Custody.  Possession  of  the  property  by  defendant,  as  dis- 
tinguished from  its  mere  custody,  being  one  of  the  constituent  elements  of  the 
offense,  must  be  alleged  in  an  indictment  or  information  for  embezzlement/* 


Private  persons. —  It  is  not  necessary  that 
an  indictment  for  embezzlement  from  a  pri- 
vate individual  state  that  the  party  whose 
property  was  embezzled  was  a  "  private  per- 
son." Spurlock  f.  State,  (Tex.  Cr.  App. 
1903)  77  S.  W.  447. 

Inconsistent  allegations. —  Where  the  con- 
version was  part  of  one  transaction,  an  in- 
dictment charging  embezzlement  of  property 
belonging  to  a  decedent's  estate  is  not  sub- 
ject to  a  motion  to  quash  because  the  prop- 
erty is  alleged  to  have  been  in  the  adminis- 
trator to  collect,  and  also  in  the  administra- 
tor generally;  but  the  court  may  compel  an 
election.  Schintz  v.  People,  178  111.  320,  52 
N.  E.  903. 

Misnomer. —  An  indictment  for  embezzle- 
ment by  an  officer  of  a  beneficial  association 
is  not  fatally  defective  because  it  names  the 
association  as  the  Sons  of  Progress,"  where- 
as the  name  of  the  order  was  the  "  Independ- 
ent Order  of  Sons  of  Progress."  Com.  f. 
Volz,  14  Wkly.  Notes  Cas.  (Pa.)  289. 

Ownership  unascertained. —  Where  a  sheriff 
collected  the  bid  of  a  purchaser  at  a  fore- 
closure sale  and  converted  the  same  to  his 
own  use  before  the  making  of  the  order  by 
the  court  directing  to  whom  the  amount 
should  be  paid,  an  information  against  him 
need  not  allege  to  whom  the  money  belonged. 
Conley  v.  State,  46  Nebr.  187,  64  N.  W.  708. 

Time  of  ownership. —  The  title  to  the  prop- 
erty need  not  be  specially  averred  to  be  in 
the  parties  who  intrusted  it  to  defendant 
down  to  the  time  when  the  crime  was  com- 
mitted. It  is  sufficient  that  ownership  at  the 
date  of  delivery  be  aptly  alleged,  and  that 
the  crime  occurred  while  the  trust  upon 
which  the  property  was  delivered  continued. 
Com.  V.  Butterick,  100  Mass.  1,  97  Am.  Dec. 
65. 

16.  Arizona. —  Brady  v.  Territory,  (1900) 
60  Pac.  698. 

Indiana. —  Armstrong  v.  State,  145  Ind. 
609,  43  N.  E.  866. 

Missouri. —  State  v.  Clarkson,  59  Mo.  149. 

Nebraska. —  Whitney  v.  State,  53  Nebr. 
287,  73  N.  W.  696;  State  v.  Knox,  17  Nebr. 
683,  24  N.  W.  382. 

Neio  Jersey. —  State  v.  Lyon,  45  N.  J.  L. 
272. 

Texas. —  Crane  v.  State,  26  Tex.  App.  482, 
9  S.  W.  773. 

England.— 'Reg.  r.  Adev,  3  C.  &  K.  339,  4 
Cox  C.  C.  208,  1  Den.  C.  C.  571,  14  Jur.  556, 
19  L.  J.  M.  C.  149,  4  New  Sess.  Cas.  360, 
T.  &  M.  296. 

See  18  Cent.  Dig.  tit.  "Embezzlement," 
§  45. 

But  see  State  v.  Walton,  62  Me.  106 ;  IT.  S. 
r.  Forrest,  25  Fed.  Cas.  No.  15,131,  3  Cranch 
C.  C.  56. 


Several  ownership. —  Where  the  substance 
of  the  offense  consists  in  the  conversion  of 
public  money,  an  indictment  for  embezzlement 
from  several  municipalities  need  not  state 
the  amount  belonging  to  each  (Brown  r. 
State,  18  Ohio  St.  496)  ;  and  the  same  is 
true  where  the  money  belongs  to  the  state 
and  a  county  (State  v.  Fliab,  62  Mo.  393). 

Facts  showing  ownership. —  An  indictment 
against  a  county  clerk  for  misappropriat- 
ing money  received  by  him  on  a  liquor 
license,  which  failed  to  state  that  the  license 
was  granted  by  the  county  court,  was  held 
defective ;  the  clerk  himself  having  no  au- 
thority to  grant  such  license,  and  the  state 
having  no  right  to  the  money,  if  the  license 
was  granted  without  authority.  Com.  v.  Wil- 
son, 7  Ky.  L.  Rep.  666. 

Name  of  owner. —  An  indictment  charging 
the  embezzlement  of  moneys  of  "  the  city 
of  J.,  a  municipal  corporation  of  C.  county,  ' 
etc.,  is  not  fatally  defective,  although  the  act 
of  incorporation  of  the  city  of  San  Jose  pro- 
vided for  a  city  government,  to  be  a  body 
corporate  by  the  name  and  style  of  "  The 
Mayor  and  Common  Council  of  the  City  of 
San  Jose."  People  v.  Potter,  35  Cal.  110. 
"An  organized  borough  or  village  "  is  a  good 
description  of  an  organized  village.  Brown 
V.  ^tate,  18  Ohio  St.  496. 

For  form  of  allegation  as  to  ownership  see 
Whitney  v.  State,  53  Nebr.  287,  73  N.  W.  696. 

17.  Alabama. —  Britton  v.  State,  77  Ala. 
202. 

Florida.— Gr&nt  v.  State,  35  Fla.  581,  17 
So.  225,  48  Am.  St.  Rep.  263,  holding  that 
an  indictment  for  the  embezzlement  of  the 
proceeds  of  property  intrusted  to  defendant 
must  allege  that  such  proceeds  came  into  his 
hands. 

Georgia.— 'Rohson  v.  State,  83  Ga.  166,  9 
S.  E.  610. 

Massachusetts. — Com.  v.  Doherty,  127  Mass. 
20. 

Texas. —  State  t\  Longworth,  41  Tex.  162; 
Yost  V.  State,  (Cr.  App.  1896)  38  S.  W.  192. 
See  also  Taylor  v.  State,  29  Tex.  App.  466, 
16  S.  W.  302,  in  which  it  was  held  that  where 
the  indictment  charges  the  employment  of 
the  accused,  and  that  he  embezzled  money 
which  came  into  his  hands  "  by  virtue  of  his 
said  agency  and  employment,"  it  is  not  neces- 
sary to  add  that  at  the  time  of  the  conver- 
sion and  embezzlement,  the  money  was  in 
his  possession  and  under  his  control  by  virtue 
of  his  agency. 

Washington . —  State  v.  Kasper,  5  Wash. 
174,  31  Pac.  636. 

United  States. —  U.  S.  v.  Bornemann,  36 
Fed.  257. 

See  18  Cent.  Dig.  tit.  "Embezzlement," 
§  46. 
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altliongli  by  the  weight  of  authority  it  need  not  be  stated  from  whom  the  prop- 
erty was  received. 

f .  Capacity  op  Character  in  Which  Property  Was  Received  or  Held  —  (i)  In 

General.  The  capacity  or  character  in  whicli  the  money  or  other  property 
iilleged  to  have  been  embezzled  was  received  or  held  by  the  accused,  and  the 
fact  that  it  came  into  his  possession  by  reason  of  such  fiduciary  relation,  should 
be  alleged  in  the  indictment  or  information.^^ 


An  indictment  against  a  bank  officer  under 
La.  Rev.  8t.  §  907,  need  not  state  that  the 
officer  had  the  actual  custody  or  possession 
of  the  money  embezzled  or  converted.  State 
f.  Palmer,  32  La.  Ann.  565. 

Sufficiency  of  allegation. — In  an  informa- 
tion for  embezzlement,  an  averment  that  the 
money  "  had  come  into  "  the  hands  of  defend- 
ant is  sufficient.  People  v.  Walker,  142  Cal. 
aO,  75  Pac.  658,  Where  both  are  used  in  the 
statute,  an  indictment  for  embezzlement  is 
not  vitiated  by  the  omission  of  either  "  pos- 
session "  or  "  care,"  the  other  being  used. 
Ker  f.  People,  110  111.  627,  51  Am.  Rep.  706. 

For  form  of  information  alleging  possession 
of  borrower  see  State  v.  Kasper,  5  Wash. 
174,  31  Pac.  636. 

18.  Georgia. —  Hays  v.  State,  114  Ga.  25, 
40  S.  E.  13. 

Louisiana. —  State  r.  Mathis,  106  La.  263, 
30  So.  834;  State  v.  Tompkins,  32  La.  Ann. 
620. 

Missouri. —  State  v.  Crosswhite,  130  Mo. 
358,  32  S.  W.  991,  51  Am.  St.  Rep.  571;  State 
V.  Flint,  62  Mo.  393.  But  see  State  v. 
Grisham,  90  Mo.  163,  2  S.  W.  223. 

Montana. —  State  v.  Fournier,  12  Mont. 
235,  29  Pac.  824  [disapproving  People  i\ 
Bailey,  23  Cal.  577]. 

North  Carolina. —  State  v.  Lanier,  89  N.  C. 
517. 

England.— Rex  v.  Beacall,  1  C.  &  P.  454, 
12  E.  C.  L.  265;  Rex  v.  Jenson,  1  Moody 
C.  C.  434.  See  also  Rex  v.  Hodgson,  3  C.  &  P. 
422,  14  E.  C.  L.  642.  See,  however,  Rex  ^. 
Bootyman,  5  C.  &  P.  300,  24  E.  C.  L.  576,  to 
the  effect  that  the  judge  may  upon  proper  ap- 
plication by  defendant  grant  an  order  for 
particulars  of  the  charge,  which  ought  at 
least  to  state  the  persons  from  whom  the 
money  is  alleged  to  have  been  received. 

Contra. —  Ricord  r.  Central  Pac.  R.  Co.,  15 
Nev.  167;  Nassitts  i:  State,  36  Tex.  Cr.  5, 
34  S.  W.  957. 

19.  Arkansas. —  Ritter  v.  State,  70  Ark. 
472,  69  S.  W.  262. 

California. —  People  v.  Cohen,  8  Cal.  42. 

Florida.— Alden  v.  State,  18  Fla.  187,  to 
the  effect  that  the  name  of  the  office  should 
be  set  out. 

Georgia. —  Sanders  v.  State,  86  Ga.  717,  12 
S.  E.  1058. 

Illinois.— Kihs  v.  People,  81  111.  599  [dis- 
tinguishing Stinson  v.  People,  43  111.  397; 
Welsh  V.  People,  17  111.  339,  which  Avere 
convictions  for  larceny,  as  at  common  law]. 

Indiana. —  Dean  v.  State,  147  Ind.  215,  46 
N.  E.  528;  State  v.  Matthews,  129  Ind.  281, 
28  N.  E.  703. 

Kentucky. —  Com.  v.  Barney,  74  S.  W.  181, 
24  Ky.  L.  Rep.  2352,  holding  that  an  indict- 


ment, although  charging  an  offense  in  the 
language  of  the  statute,  is  insufficient  if  it 
fails  to  show^  the  relation  in  which  the  ac- 
cused stood  to  the  owner  of  the  property  con- 
verted. 

Louisiana. —  State  v.  Washington,  41  La. 
Ann.  778,  6  So.  633. 

Maine. —  State  v.  Whitehouse,  95  Me.  179, 
49  Atl.  869;  State  v.  Stevenson,  91  Me.  107, 
39  Atl.  471. 

Massachusetts. —  See  Com.  v.  Simpson,  9 
Mete.  138;  Com.  v.  Wyman,  8  Mete.  247; 
Com.  V.  Merrifield,  4  Mete.  468. 

Michigan. —  People  v.  Tryon,  4  Mich.  665. 

New  York. —  People  r.  Allen,  5  Den.  76. 

North  Carolina. —  State  v.  Keith,  126  N.  C. 
1114,  36  S.  E.  169. 

O/iio.— Mitchell  v.  State,  21  Ohio  Cir.  Ct. 
24,  11  Ohio  Cir.  Dec.  446. 

Texas. —  State  v.  Johnson,  21  Tex.  775; 
Smith  V.  State,  38  Tex.  Cr.  232,  42  S.  W.  302. 
But  see  Evans  v.  State,  40  Tex.  Cr.  54,  48 
S.  W.  194,  to  the  effect  that  where  the  allega-  ^ 
tions  contained  in  an  indictment  sufficiently 
state  the  relations  of  the  parties,  it  is  not 
defective  for  failing  to  allege,  in  the  words 
of  the  statute,  that  the  property  came  into 
the  possession  of  the  accused,  or  under  his 
care,  by  virtue  of  his  agency,  office,  or  em- 
ployment. 

Washington. —  Terry  v.  State,  1  Wash.  277, 
24  Pac.  447. 

England. —  Rex  v.  Johnson,  3  M.  &  S.  539 ; 
Rex  V.  Crighton,  R.  &  R.  45.  See,  however. 
Rex  v.  Piper,  65  J.  P.  10,  to  the  effect  that 
an  allegation  that  defendant  was  a  trustee 
is  sufficient  under  the  Larceny  Act  (1861), 
§  SO,  and  that  it  need  not  be  alleged  that  he 
is  a  trustee  "  on  some  express  trust  created 
by  some  deed,  will,  or  instrument  in  writing." 

Canada. —  Reg.  v.  Stansfield,  8  Montreal 
Leg.  N.  123. 

See  18  Cent.  Dig.  tit.  "Embezzlement," 
§  47. 

But  see  State  v.  Jamison,  74  Iowa  602,  38 
N.  W.  508. 

In  California  an  information  for  embezzle- 
ment which  fully  states  the  facts  constituting 
the  crime  is  good,  although  it  does  not  desig- 
nate accused  as  "  bailee,"  "  trustee,"  or 
"  agent,"  or  formally  put  him  in  any  of  the 
classes  named  in  the  statute.  People  v. 
Neyce,  86  Cal.  393,  24  Pac.  1091;  People  v. 
Johnson,  71  Cal.  384,  12  Pac.  261.  Compare 
People  1-.  Treadwell,  69  Cal.  226,  10  Pac.  502. 
Nor  need  the  information  necessarily  set  out 
the  particulars  constituting  the  fiduciary  re- 
lation. People  V.  Goodrich,  142  Cal.  216,  75 
Pac.  796. 

Corporate  officers.— Under  Ky.  St.  1899, 
§  1202,  providing  that  if  any  officer  of  a 
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(ii)  Servants.  An  indictment  or  information  for  embezzlement  against  a 
servant  should  charge  him  as  such,  and  allege  that  the  money  or  other  property 
came  into  his  possession  by  virtue  of  such  employment  or  service.^^ 

(ill)  Agents.  In  a  prosecution  for  embezzlement  against  an  agent,  the 
indictment  or  information  must  allege  the  agency  and  that  the  money  or  other 
property  came  into  his  possession  or  was  under  his  care  by  virtue  thereof.^^ 


corporation  shall  embezzle  or  convert  funds 
of  the  corporation,  or  funds  placed  in  his 
care  as  an  officer,  he  shall  be  fined,  etc.,  an 
indictment  of  the  president  of  a  corporation, 
charging  that  certain  money  came  into  his 
hands  by  virtue  of  his  position,  and  that  he 
converted  the  same  fraudulently,  etc.,  is  suf- 
ficient. Taylor  v.  Com.,  75  S.  W.  244,  25 
Ky.  L.  Rep.  374. 

Surplusage. — Where  an  indictment  charged 
defendant  with  embezzlement  as  secretary  and 
treasurer  and  officer,  it  was  held  that  the 
words  "  and  officer "  were  mere  surplusage, 
and  not  fatal.  Com.  v.  Leisenring,  11  Phila. 
(Pa.)  392. 

Duplicity. —  An  information  charging  ac- 
cused with  embezzling  certain  property  re- 
ceived by  him  as  "  agent,  servant,  employee, 
and  bailee  "  of  the  owner,  is  not  objectionable 
on  the  ground  of  duplicity.  State  v.  Lillie, 
21  Kan.  728. 

The  purpose  for  which  the  property  was  in- 
trusted need  not  be  alleged.  Territory  v. 
Maxwell,  2  N.  M.  250.  Contra,  Com.  v. 
Smart,  6  Gray  (Mass.)  15. 

20.  People  i;.  Allen,  5  Den.  (N.  Y.)  76; 
Budd  V.  State,  3  Humphr.  (Tenn.)  483,  39 
Am.  Dec.  189.  S«e  also  Gravatt  v.  State,  25 
Ohio  St.  162,  to  the  eff'ect  that,  when  a  person 
in  the  employ  of  another  is  in  the  discharge 
of  his  duties  subject  to  the  immediate  con- 
trol and  direction  of  his  employer,  he  may 
in  an  indictment  for  embezzlement  be  de- 
scribed as  a  servant.  And  see  Reg.  f  .  White, 
8  C.  &  P.  742,  34  E.  C.  L.  995 ;  Reg.  v.  Frank- 
land,  9  Cox  C.  C.  273,  9  Jur.  N.  S.  388,  32 
L.  J.  M.  C.  69,  7  L.  T.  Rep.  N.  S.  799,  L.  &  C. 
276,  11  Wkly.  Rep.  346;  Reg.  v.  Bailev,  7 
Cox  C.  C.  179,  Dears.  &  B.  121,  2  Jur.  N.  S. 
1171,  26  L.  J.  M.  C.  4,  5  Wkly.  Rep.  48;  Reg. 
V.  Welch,  2  C.  &  K.  296,  2  Cox  C.  C.  85,  1 
Den.  C.  C.  199,  61  E.  C.  L.  296;  Reg.  v.  Car- 
penter, L.  R.  1  C.  C.  29,  10  Cox  C.  C.  246, 
12  Jur.  N.  S.  380,  35  L.  J.  M.  C.  169,  14 
L.  T.  Rep.  N.  S.  572,  14  Wkly.  Rep.  773. 

"Agent "  cannot  be  used  interchangeably 
.with  "  servant "  under  2  N.  Y.  Rev.  St. 
p.  678,  §  59.  People  v.  Allen,  5  Den.  (N.  Y.) 
76. 

A  collector  of  poor  rates  should  be  charged 
as  the  servant  of  the  overseer  (Reg.  v.  Adey, 
3  C.  &  K.  339,  4  Cox  C.  C.  208,  1  Den.  C.  C. 
571,  14  Jur.  556,  19  L.  J.  M.  C.  149,  4  New 
Sess.  Cas.  360,  T.  &  M.  296),  while  an  over- 
seer or  his  assistant  should  be  charged  as 
the  servant  of  the  inhabitants  (Reg.  v.  Small- 
man,  [1897]  1  Q.  B.  4,  18  Cox  C.  C.  451,  61 
J.  P.  312,  66  L.  J.  Q.  B.  82,  75  T.  L.  Rep. 
N.  S.  394,  45  Wkly.  Rep.  249 ;  Rex.  v.  Carpen- 
ter, L.  R.  1  C.  C.  29,  10  Cox  C.  C.  246,  12  Jur. 
N.  S.  380,  35  L.  J.  M.  C.  169,  14  L.  T.  Rep. 
N.  S.  572,  14  Wkly.  Rep.  773.    See  also  Reg. 
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V.  Townsend,  2  C.  &  K.  168,  2  Cox  C.  C.  24^ 

I  Den.  C.  C.  167,  61  E.  C.  L.  168). 
"Employee." — An  indictment  under  Ind. 

Rev.  St.  (1881)  §  1944,  defining  and  prescrib- 
ing the  punishment  for  embezzlement  by  an 
"  officer,  agent,  attorney,  clerk,  servant,  or 
employee  of  any  person  or  persons,"  is  not 
bad,  upon  motion  to  quash,  for  simply  charg- 
ing that  accused  was  an  "  employee "  of  a 
certain  person,  Avithout  stating  the  position 
held  by  him,  or  the  capacity  in  which  he  was 
engaged.  Ritter  v.  State,  111  Ind.  324,  12 
N.  E.  501. 

An  officer  of  a  voluntary  association  may 

be  indicted  for  embezzlement  of  the  funds  of 
the  association  as  the  servant  of  the  trustees. 
Reg.  V.  Proud,  9  Cox  C.  C.  22,  8  Jur.  N.  S. 
142,  L.  &  C.  97,  31  L.  J.  M.  C.  71,  5  L.  T. 
Rep.  N.  S.  331,  10  Wkly.  Rep.  62;  Reg.  f. 
Woolley,  4  Cox  C.  C.  251;  Reg.  v.  Miller,  2 
Moody  C.  C.  249 ;  Rex  v.  Hall,  1  Moody  C.  C. 
474.  See  also  Reg.  v.  Redford,  11  Cox  C.  C. 
367,  21  L.  T.  Rep.  N.  S.  508;  Reg.  v.  Diprose, 

II  Cox  C.  C.  185,  19  L.  T.  Rep.  N.  S.  292,  17 
Wldy.  Rep.  180;  Reg.  v.  Blackburn,  11  Cox 
C.  C.  157;  Reg.  v.  Taffs,  4  Cox  C.  C.  169. 

A  servant  in  the  employment  of  partners 
may  be  alleged  to  be  the  servant  of  either 
(Reg.  V.  White,  8  C.  &  P.  742,  34  E.  C.  L. 
995;  Rex  f.  Leech,  3  Stark.  70,  3  E.  C.  L. 
598),  or  of  all  (Reg.  v.  Bailey,  7  Cox  C.  C. 
179,  Dears.  &  B.  121,  2  Jur.  N.  S.  1171)  ; 
but  where  one  partner  has  acted  independ- 
ently of  the  others  in  employing  the  servant,^ 
he  should  be  alleged  to  be  the  servant  of  that 
partner  (Reg.  v.  White,  8  C.  &  P.  742,  34 
E.  C.  L.  995). 

Authority  of  accused  to  receive  the  money 
or  property  need  not  be  alleged.  State  t\ 
Lipscomb,  160  Mo.  125,  60  S.  W.  1081.  And 
see  supra,  III,  B,  2. 

For  forms  of  indictments  and  informations, 
against  servant  see  Ritter  v.  State,  111 
Ind.  324,  12  N.  E.  501;  State  v.  Lipscomb, 
160  Mo.  125,  60  S.  W.  1081;  State  v.  Four- 
nier,  12  Mont.  235,  29  Pac.  824;  Edelhoff 
V.  State,  5  Wyo.  19,  36  Pac.  627,  clerk  of  pri- 
vate corporation. 

21.  Fleener  v.  State,  58  Ark.  98,  23  S.  W. 
1 ;  People  v.  Hanaw,  107  Mich.  337,  65  N.  W.. 
231;  Wise  v.  State,  41  Tex.  139;  Griffin  v. 
State,  4  Tex.  App.  390.  See  also  Com.  v. 
Beeby,  3  Lane.  L.  Rev.  358,  in  which  the 
indictment  was  held  bad,  under  the  Pennsyl- 
vania act  of  March  31,  1860,  section  114,  be- 
cause it  did  not  describe  defendant  as  con- 
ducting the  business  of  an  agent. 

In  Missouri,  under  Wagner  St.  p.  458,  §  35, 
an  indictment  for  embezzlement  need  not  di- 
rectly aver  defendant's  agency.  It  is  suffi- 
cient if  the  agency  distinctly  appears.  State 
V.  Dodson,  72  Mo.  283. 
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(iy)  Bailees.  An  indictment  or  information  against  a  bailee  for  embezzle- 
ment mnst  charge  him  as  such  ;  '^^  it  mnst  directly  allege  that  the  property  came 
into  his  possession  or  was  under  his  care  by  virtue  of  the  bailment  and  it  must 
state  the  special  circumstances  which  bring  the  case  within  the  statute,  and  the 
nature,  purpose,  and  character  of  tlie  bailment.^"^ 

g.  Conversion  or  Appropriation  —  (i)  In  General.  In  a  prosecution  for 
embezzlement  the  fraudulent  conversion  or  appropriation  of  the  money  or  other 


Amendment. —  An  indictment  alleging  the 
embezzled  property  to  have  belonged  to  com- 
plainant, and  to  have  been  received  by  de- 
lendant  as  his  agent,  may  be  amended  by 
adding  the  words  "  for  the  use  of  "  complain- 
ant. People  V.  Hanaw,  107  Mich.  337,  65 
N.  W.  231. 

The  nature  and  purposes  of  the  agency 

need  not  be  detailed  (State  v.  Meyers,  68  Mo. 
266.  See  also  Fleener  v.  State,  58  Ark.  98, 
23  S.  W.  1 )  ;  nor  need  it  be  averred  that 
defendant  was  a  "  professed  agent,"  under  a 
statute  designating  bankers,  brokers,  attor- 
neys, merchants,  or  agents  (Com.  v.  New- 
comer, 49  Pa.  St.  478.  But  see  Com.  v. 
Beeby,  3  Lane.  L.  Rev.  358)  ;  but  where  the 
offense  is  confined  by  the  statute  to  agents  of 
a  particular  class,  as  agents  for  hire,  an 
omission  to  charge  that  defendant  was  an 
agent  for  hire  will  be  fatal  (Terry  v.  State, 
1  Wash.  277,  24  Pac.  447). 

For  forms  of  indictments  and  informations 
against  agents  see  Lang  v.  State,  97  Ala.  41, 
12  So.  183;  Fleener  v.  State,  58  Ark.  98,  23 
S.  W.  1;  State  v.  Trolson,  21  Nev.  419,  32 
Pac.  930. 

22.  Hamuel  v.  State,  5  Mo.  260.  Compare 
People  V.  Johnson,  71  Cal.  384,  12  Pac.  261, 
to  the  effect  that  if  the  terms  of  the  contract 
between  defendant  and  the  person  alleged  to 
have  been  specially  injured  are  specifically 
set  forth,  and  the  contract  clearly  shows  that 
defendant  was  thereby  constituted  a  bailee, 
and  received  the  property  in  that  capacity, 
an  information  or  indictment  will  not  be 
demurrable  under  Cal.  Pen.  Code,  §  507,  be- 
cause defendant  is  not  named  as  "  bailee." 

23.  Gebhardt  v.  State,  (Tex.  Cr.  App. 
1894)  27  S.  W.  136;  Gaddy  v.  State,  8  Tex. 
App.  127.  See,  however.  People  v.  Goodrich, 
142  Cal.  216,  75  Pac.  796,  holding  that  where 
an  information  for  embezzlement  alleged  that 
defendant  was  intrusted  as  bailee  with  a 
launch  for  the  purpose  of  taking  it  to  a  cer- 
tain place,  and  there  purchasing  it,  or,  in 
case  he  did  not  purchase  it,  delivering  it  to 
its  owner,  and  that  defendant  did  not  take 
the  launch  to  the  place  agreed  or  purchase 
it,  and  embezzled  the  same,  etc.,  the  informa- 
tion sufiiciently  showed  that  defendant  was 
intrusted  with  the  launch  as  a  bailee. 

24.  California. —  People  v.  Poggi,  19  Cal. 
600;  People  v.  Peterson,  9  Cal.  313;  People 
V.  Cohen,  8  Cal.  42.  See  also  People  f.  Flores, 
64  Cal.  426,  1  Pac.  498. 

Georgia. —  Sanders  v.  State,  86  Ga.  717,  12 
S.  E.  1058;  Williams  v.  State,  82  Ga.  286, 
10  S.  E.  208.  See  also  Cody  v.  State,  100 
Ga.  105,  28  S.  E.  106. 

Kansas. —  State  v.  Griffith,  45  Kan.  142, 
25  Pac.  616  {.distinguished  in  State  v.  Combs, 


47  Kan.  136,  27  Pac.  818,  which  was  a  motion 
in  arrest  of  judgment,  and  not  a  motion  to 
quash]. 

Mame.— State  v.  Walton,  62  Me.  106. 
Minnesota. —  State  v.  Mims,  26  Minn.  191, 
2  N.  W.  492. 

Missouri. —  State  v.  Grisham,  90  Mo.  163, 

2  S.  W.  223. 

New  Mexico. — Territory  v.  Heacock,  4  N.  M. 
354,  20  Pac.  171  [following  Com.  v.  Williams, 

3  Gray  (Mass.)  461;  White  i:  State,  20 
Wis.  233]. 

Texas. —  State  v.  Longworth,  41  Tex.  162; 
Wise  V.  State,  41  Tex.  139;  Calkins  v.  State, 
34  Tex.  Cr.  251,  29  S.  W.  1081.  See  also 
Bridgers  v.  State,  8  Tex.  App.  145,  in  which 
it  was  held  a  hypercritical  objection  to  an 
indictment  that  it  described  defendant  as 
*'  the "  commission  merchant  of  another,  in- 
stead of  "  a  "  commission  merchant.  Com- 
pare  Goodwyn  v.  State,  (Cr.  App.  1901)  64 
S.  W.  251,  in  which  it  is  said  that  it  is  not 
necessary  to  state  any  of  the  facts  of  the  con- 
tract of  bailment. 

Wyoming. —  Wilbur  v.  Territory,  3  Wyo. 
268,  21  Pac.  698. 

See  18  Cent.  Dig.  tit.  "  Embezzlement," 
§  50. 

Contra. — State  v.  Chew  Muck  You,  20  Greg. 
215,  25  Pac.  355;  People  v.  Hill,  3  Utah  334, 
3  Pac.  75  [both  disapproving  People  v.  Poggi, 
19  Cal.  600;  People  v.  Cohen,  8  Cal.  42]; 
W^ebb  V.  York,  79  Fed.  616,  25  C.  C.  A.  133, 
construing  the  criminal  code  of  California. 

Bailment  "  for  hire." —  Under  Minn.  Gen. 
St.  (1878)  c.  95,  §  24,  which  provides  that  if 
any  person  to  Avhom  property  which  may  be 
the  subject  of  larceny  shall  have  been  deliv- 
ered to  be  carried  for  hire  shall  embezzle 
such  property  before  its  delivery  to  the  person 
for  whom  it  was  intended  he  shall  be  guilty, 
etc.,  it  was  held  that  an  indictment  which 
failed  to  allege  that  the  property  was  to  be 
carried  "  for  hire  "  was  fatally  defective.  State 
V.  Mims,  26  Minn.  191,  2  N.  W.  492  [folloiv- 
ing  Com:  v.  Williams,  6  Gray   (Mass.)  1]. 

Surplusage. —  An  indictment  charging  that 
defendant,  being  "  the  bailee  and  trustee  "  of 
a  note,  the  property  of  another,  embezzled 
and  converted  it  to  his  own  use,  charges  lar- 
ceny by  a  bailee ;  the  word  "  trustee  "  not 
affecting  its  validity,  nor  charging  conversion 
by  a  trustee.  State  v.  Thompson,  28  Greg. 
296,  42  Pac.  1001.  See  also  People  v.  Flores, 
64  Cal.  426,  1  Pac.  498,  in  which  an  informa- 
tion otherwise  unobjectionable  was  held  not 
to  be  demurrable  for  describing  defendant  as 
"  bailee  accommodatum  ." 

For  forms  of  indictments  and  informations 
against  bailees  see  State  v.  Combs,  47  Kan. 
136,  27  Pac.  818;  State  v.  Hayes,  13  Mont, 
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property  alleged  to  have  been  embezzled  must  be  distinctlj^  charged  in  the  infor- 
mation or  indictment ;  but  it  is  sufficient  to  state  the  fact  of  the  conversion  in  the 
language  of  the  statute,  without  specifying  any  particular  mode  and  neither  a 
demand  by,^^  nor  the  non-consent  of,^^  the  principal  or  owner  need  be  alleged, 
unless  specilically  required  by  the  terms  of  the  statute,^^  or  where  in  the  case  of 
demand  the  embezzlement  consists  in  a  neglect  or  refusal  to  account  for  and  pay 
over  money.^^ 

(ii)  By  Public  Officers  or  Employees.  An  indictment  or  information 
for  embezzlement  by  public  officers  or  employees  should  set  out  the  facts  consti- 
tuting the  conversion ;  a  simple  charge  of  unlawful  conversion  of  public  money 
is  insufficient.^^ 


116,  32  Pac.  415;  Dowdey  v.  State,  (Tex.  Cr. 
App.  1901)  64  S.  W.  253;  Goodwyn  v.  State, 
(Tex.  Cr.  App.  1901)  64  S.  W.  251;  People 
c.  Hill,  3  Utah  334,  3  Pac.  75. 

25.  Florida  —  Grant  v.  State,  35  Fla.  581, 
17  So.  225,  48  Am.  St.  Rep.  263. 

Georgia. —  Keys  v.  State,  112  Ga.  392,  37 
S.  E.  762,  81  Am.  St.  Rep.  63;  Sanders  v. 
State,  86  Ga.  717,  12  S.  E.  1058. 

Illinois.— 'K.ih^  v.  People,  81  111.  599. 

Indiana. —  State  v.  Adamson,  114  Ind.  216, 
16  N.  E.  181. 

Louisiana. —  State  v.  Wolff,  34  La.  Ann. 
1153. 

Massachusetts. —  Com.  v.  Wyman,  8  Mete. 
247. 

Minnesota. —  State  v.  Farrington,  59  Minn. 
147,  60  N.  W.  1088,  28  L.  R.  A.  395. 

New  Mexico. —  Territory  v.  Heacock,  4 
N.  M.  354,  20  Pac.  171. 

See  18  Cent.  Dig.  tit.  "Embezzlement," 
§  51. 

"  Embezzle "  includes  in  its  meaning  ap- 
propriation to  one's  own  use,  and  therefore 
the  use  of  the  single  word  "  embezzle "  in 
the  indictment  or  information  contains  within 
itself  the  charge  that  defendant  appropriated 
the  money  or  property  to  his  own  use.  State 
V.  Wolff,  34  La.  Ann.  1153;  Mills  v.  State, 
53  Nebr.  263,  73  N.  W.  761  [citing  Hamilton 
f.  State,  46  Nebr.  284,  64  N.  W.  965].  Con- 
tra, McCann  v.  U.  S.,  2  Wyo.  274. 

"Take,  steal,  and  carry  away." — An  in- 
dictment which  states  that  defendant  feloni- 
ously embezzled  and  fraudulently  converted 
to  his  own  use  money  of  his  employer  need 
not  allege  that  he  feloniously  did  "  take, 
steal,  and  carry  away "  such  money.  State 
i).  Reinhart,  26  Oreg.  466,  38  Pac.  822. 

Alternative  allegation. —  An  indictment  for 
larceny  after  trust  cannot  be  sustained  where 
it  charges  in  the  alternative  that  defendant 
converted  to  his  own  use,  or  otherwise  dis- 
posed of,  the  property.  Sanders  v.  State,  86 
Ga.  717,  12  S.  E.  1058. 

26.  People  v.  Poggi,  19  Cal.  600;  Cole  v. 
State,  16  Tex.  App.  461.  See  also  State  v. 
Kortgaard,  62  Minn.  7,  64  N.  W.  51.  But 
see  Territory  v.  Heacock,  4  N.  M.  354,  20 
Pac.  171  [following  Com.  v.  Smart,  6  Gray 
(Mass.)  15]. 

In  Massachusetts  it  is  now  provided  by 
statute  that  "  it  shall  be  sufficient  to  allege 
generally  in  the  indictment  an  embezzlement  " 
"  of  money  to  a  certain  amount,  without  speci- 
fying any  particulars  of  such  embezzlement." 
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Com.  V.  Bennett,  118  Mass.  443.  But  see,  de- 
cided previously  to  the  above  statute.  Com.  v. 
Wyman,  8  Mete.  247,  to  the  effect  that  the 
specific  act  of  fraud  with  which  defendant 
is  charged  should  be  alleged. 

The  nature  and  character  of  fraudulent  re- 
ports made  by  accused  need  not  be  alleged. 
Hays  V.  State,  114  Ga.  25,  40  S.  E.  13. 

27.  California. —  People  v.  Van  Ewan,  111 
Cal.  144,  43  Pac.  520. 

Louisiana. —  State  v.  Flournoy,  46  La.  Ann. 
1518,  16  So.  454. 

Massachusetts. —  Com.  v.  Mead,  160  Mass. 
319,  35  N.  E.  1125. 

Minnesota. —  State  v.  Comings,  54  Minn. 
359,  56  N.  W.  50. 

Nebraska. —  Bartley  v.  State,  53  Nebr.  310, 
73  N.  W.  744. 

New  Jersey. — State  v.  Reynolds,  65  N.  J.  L. 
424,  47  Atl.  644. 

Wyoming. —  Edelhoff  v.  State,  5  Wyo.  19, 
36  Pac.  627. 

See  18  Cent.  Dig.  tit.  "Embezzlement," 
§  51. 

28.  Alderman  v.  State,  57  Ga.  367;  State 
V.  Rue,  72  Minn.  296,  75  N.  W.  235. 

29.  Georgia. —  Alderman  v.  State,  57  Ga. 
367,  demand  and  non-consent. 

Indiana. —  State  v.  Adamson,  114  Ind.  216, 
16  N.  E.  181,  demand. 

Iowa. —  State  v.  Foster,  11  Iowa  291,  non- 
consent. 

Kansas. —  State  v.  Hayes,  59  Kan.  61,  51 
Pac.  905,  demand  and  non-consent. 

Minnesota. —  State  v.  Mims,  26  Minn.  191, 
2  N.  W.  492,  non-consent.  Compare  State  v. 
Rue,  72  Minn.  296,  75  N.  W.  235. 

Texas. —  State  f.  Longworth,  41  Tex.  162 
(non-consent)  ;  Turner  v.  State,  (Cr.  App. 
1895)  32  S.  W.  767  (non-consent). 

See  18  Cent.  Dig.  tit.  "Embezzlement," 
§  51. 

30.  State  v.  Munch,  22  Minn.  67.  Compare 
State  V.  New,  22  Minn.  76. 

Where  defendant  was  a  factor  intrusted 
with  merchandise  for  sale,  and  the  indict- 
ment alleged  that  he  had  fraudulently  con- 
verted the  proceeds  to  his  own  use,  without 
alleging  a  demand  or  a  refusal  to  pay,  it  was 
held  that  the  indictment  was  insufficient. 
The  mere  use  by  a  factor  of  the  proceeds  of 
goods  sold  is  not  per  se  fraudulent.  Snell  v. 
State,  50  Ga.  219. 

31.  Georgia. —  See  Hoyt  v.  State,  50  Ga. 
313. 

India/na. —  See  State  v.  Hebel,  72  Ind.  361. 
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h.  Against  Public  Officers  —  (i)  In  General.  In  an  indictment  or  informa- 
tion against  a  public  officer  for  embezzlement  it  is  sufficient  to  follow  the  statute 
and  allege  the  acts  and  facts  therein  declared  to  constitute  the  crime.^^  It  is  not 
necessary  to  negative  matter  of  defense. 

(ii)  Averments  as  to  Office — (a)  In  General.  In  a  prosecution  against 
a  public  officer  for  embezzlement,  the  indictment  or  informr.tion  must  set  forth 
his  official  character.^^ 


loica. —  State  i\  Brandt,  41  Iowa  593. 

Kentucky. —  See  Com.  v.  Lewis,  12  S.  W. 
2G(),  11  Ky.  L.  Rep.  421. 

Minnesota. —  See  State  r.  Munch,  22  Minn. 
C7. 

Ohio. —  See  State  v.  Johnson,  53  Ohio  St. 
307,  41  N.  E.  256. 

See  18  Cent.  Dig.  tit.  "  Embezzlement," 
§  52. 

Contra  —  People  r.  Ward,  134  Cal.  301,  66 
Pac.  372  (holding  that  an  allegation  that  a 
public  officer  committed  the  conversion  "  con- 
trary to  his  trust  as  such  officer "  is  suffi- 
cient) ;  State  v.  Noland,  111  Mo.  473,  19  S.  W. 
715  (holding  that  it  is  necessary  only  to  al- 
lege that  defendant  has  converted  the  money 
to  his  own  use)  ;  State  v.  Clarkson,  59  Mo. 
149  (holding  that  the  manner  of  effecting 
the  conversion  need  not  be  set  out)  ;  State  v. 
Downing,  15  Wash.  413,  46  Pac.  646  [follow- 
ing State  V.  Isensee,  12  Wash.  254,  40  Pac. 
985]  (holding  that  an  indictment  which 
charges  that  defendant  "  unlawfully  .  .  . 
fraudulently,  and  feloniously  did  take,  con- 
vert to  his  own  use  and  embezzle "  public 
money  is  sufficient ) . 

Failure  to  deposit  funds. — Where  an  indict- 
ment against  a  government  clerk  for  failing 
to  deposit  money  when  required  by  the  secre- 
tary of  the  treasury,  as  required  by  Rev.  St. 
§  5492  [U.  S.  Comp.  St.  (1901)  p.  3705], 
charged  that  the  money  was  received  by  de- 
fendant on  Dec.  11,  1900,  and  that  it  was 
in  his  possession  on  Dec.  31,  1900,  which  was 
the  last  day  of  the  quarter  in  which  he 
could  deposit  the  same  in  compliance  with 
the  rules  of  the  treasury  department,  and  that 
defendant  failed  to  deposit  the  same  on  that 
day,  it  was  not  objectionable  on  the  ground 
that  it  did  not  charge  the  accused  with  fail- 
ure to  deposit  the  money,  but  merely  charged 
a  failure  to  deposit  on  a  specified  date.  Dim- 
mick  V.  U.  S.,  121  Fed.  638,  57  C.  C.  A. 
m4. 

32.  California. —  People  v.  Hamilton,  (1893) 
32  Pac.  526. 

Florida.—  Sigsbee  v.  State,  43  Fla.  524,  30 
So.  816. 

Georgia. —  Bridges  v.  State,  103  Ga.  21,  29 
S.  E.  859;  Cooper  v.  State,  101  Ga.  783,  29 
S.  E.  22. 

Illinois. —  Goodhue  V.  People,  94  111.  37. 

Louisiana. —  State  v.  Eames,  39  La.  Ann. 
986,  3  So.  93. 

Maine. —  State  v.  Walton,  62  Me.  106. 

Maryland. —  State  v.  Nicholson,  67  Md.  1, 
8  Atl.  817. 

Michigan. —  People  v.  McKinney,  10  Mich, 
54. 

Mississippi. — Hemingway  v.  State,  68  Miss. 
371,  8  So.  317. 


North  Carolina. —  State  v.  Heaton,  81  N.  C. 
542. 

Texas.—  Crump  v.  State,  23  Tex.  App.  615, 
5  S.  W.  182. 

United  States. — U.  S.  v.  Dimmick,  112  Fed. 
352. 

See  18  Cent.  Dig.  tit.  "Embezzlement," 
§  53. 

Duplicity. —  Where  an  averment,  claimed  to 
be  duplicitous,  refers  to  the  same  transaction 
as  the  other  averments  in  the  indictment,  it 
is  not  to  be  treated  as  an  averment  of  a 
distinct  offense,  and  the  indictment  is  not 
bad  on  account  of  it.  Com.  v.  Carson,  21  Pa, 
Super.  Ct.  48. 

Misnomer  of  offense. —  Under  Wash.  Pen. 
Code,  §  57,  providing  that  if  any  public  of- 
ficer shall  misappropriate  any  money  he  shall 
be  deemed  guilty  of  a  felony,  an  indictment 
against  a  county  treasurer  for  misappropriat- 
ing county  funds  is  good,  although  it  calls 
the  offense  "  larceny."  State  v.  Isensee,  12 
Wash.  254,  40  Pac.  985. 

Reference  to  statute  unnecessary. —  An  al- 
legation that  defendant  received  the  money 
in  his  official  capacity  is  sufficient,  without 
referring  to  the  statute  under  which  the  in- 
formation was  drawn,  or  to  any  statute  which 
created  a  duty,  the  antecedent  existence  of 
which  constituted  a  factor  connected  with  the 
ofiense.  The  general  conclusion  of  the  in- 
formation contra  formam  statuti  is  sufficient 
People  V.  Hamilton,  (Cal.  1893)  32  Pac.  526. 

For  forms  of  indictments  and  informations 
against  public  officers  see  People  v.  Hamilton, 
(Cal.  1893)  32  Pac.  526;  People  v.  Gray,  66 
Cal.  271,  5  Pac.  240;  Bridges  v.  State,  103 
Ga.  21,  29  S.  E.  859;  Cooper  v.  State,  101 
Ga.  783,  29  S.  E.  22;  Whitney  v.  State,  53 
Nebr.  287,  73  N.  W.  696;  State  v.  Downing, 
15  Wash.  413,  46  Pac.  646;  State  v.  Isenee, 
12  Wash.  254,  40  Pac.  985. 

For  form  of  information  against  accessory 
see  Mills  r.  State,  53  Nebr.  263,  73  N.  W. 
761. 

■  Allegations  concerning:  Conversion  see  su- 
pra, IV,  B,  5,  g.  Description  of  money  or 
property  embezzled  see  supra,  IV,  B,  5,  b.  In- 
tent see  supra,  IV,  B,  5,  a.  Ownership  see 
supra,  IV,  B,  5,  d.  Possession  see  supra,  IV, 
B,  5,  e.    Value  see  supra,  IV,  B,  5,  c. 

33.  Britton  r.  State,  77  Ala.  202 ;  State  v. 
Nicholson,  67  Md.  1,  8  Atl.  817.  See  supra, 
IV,  B,  2,  b. 

34.  Arizona. —  Bradv  v.  Territory,  (1900) 
60  Pac.  698. 

California.— Feoiple  v.  Doss,  39  Cal.  428; 
People  v.  Potter,  35  Cal.  110. 

Iowa. —  State  v.  Parsons,  54  Iowa  405,  6 
N.  W.  579. 

Maine.—  State  r.  Goss,  69  Me.  22. 
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(b)  As  to  SuGoessor.  An  indictment  or  informatiun  for  embezzlement  hy  a 
public  officer  in  failing  to  deliver  to  liis  successor  in  office  moneys  in  his  hands 
need  not  set  forth  all  the  steps  by  which  the  successor  became  such  public  officer. 
An  averment  that  he  was  duly  elected  or  appointed,  and  that  he  qualified,  is 
sufficient.^^ 

(ill)  AvER3£ENT  AS  TO  RECEIPT  OF  MoNEY.  It  is  necegsary  in  a  prosecu- 
tion against  a  public  officer  or  employee  to  allege  that  the  money  or  other  prop- 
erty was  received  or  held  by  him  in  his  official  capacity,  or  by  virtue  of  his 
employment.^^ 

(iv)  A  VEBMENT  AS  TO  Eailure  TO  Pa  y  0  VER  OR  A  c COUNT.  An  indictment 
or  information  against  a  custodian  of  public  moneys  should  allege  his  failure  to 
pay  over  or  account  for  them.^^ 


Minnesota. —  State  v.  Munch,  22  Minn.  67. 
Missouri.— State  v.  Hall,  126  Mo.  585,  29 
S.  W.  582. 

United  States. —  U.  S.  v.  Bornemann,  36 
Fed.  257;  U.  S.  v.  Forrest,  25  Fed.  Cas.  No. 
15,131,  3  Cranch  C.  C.  56. 

See  18  Cent.  Dig.  tit.  "  Embezzlement," 
§  54. 

See,  however,  Bork  v.  People^  91  N.  Y.  5 
(holding  that  where  the  statute  embraces 
"  every  person  "  embezzling  the  public  funds, 
the  official  character  of  defendant  need  not 
be  averred)  ;  State  v.  Raby,  31  Wash.  Ill, 
71  Pac.  771;  U.  S.  v.  Royer,  122  Fed.  844 
(holding  that  an  indictment  for  embezzle- 
ment, under  Rev.  St.  §  4053  [U.  S.  Comp. 
St.  (1901)  p.  2755],  charging  that  defendant 
was  the  clerk  in  charge  of  a  branch  post- 
office,  and  as  such  clerk  was  intrusted  with 
the  sale  of  postage  stamps  and  stamped  en- 
velopes, for  which  he  refused  and  neglected 
to  account,  sufficiently  alleges  that  defendant 
was  "  intrusted  by  law  "  with  the  sale  of  such 
stamps  and  stamped  envelopes ) . 

Appointment  and  qualification. —  It  is  not 
necessary  to  allege  when  and  how  the  officer 
was  appointed  and  the  authority  for  his  ap- 
pointment. State  V.  Goss,  69  Me.  22;  State 
V.  Nicholson,  67  Md.  1,  8  Atl.  817;  Steiner 
V.  State,  33  Tex.  Cr.  291,  26  S.  W.  214. 
Contra,  State  v.  Flint,  62  Mo.  393.  Thus 
the  ordinance  appointing  defendant  a  city 
officer  need  not  be  set  out  in  an  indictment 
under  Tex.  Pen.  Code,  art.  786.  Steiner  v. 
State,  supra.  Nor  need  it  be  alleged  that  he 
has  taken  the  oath  and  given  the  bond  re- 
quired by  law.  State  v.  Goss,  supra.  Contra, 
Wood  V.  State,  47  Ark.  488,  1  S.  W.  709.  S-^e 
supra,  III,  B,  2,  b. 

Incorporation  of  city. —  In  an  indictment 
under  Tex.  Pen.  Code,  art.  786,  against  a  city- 
officer  for  embezzlement,  it  is  not  necessary 
to  allege  that  the  city  was  incorporated. 
Steiner  v.  State,  33  Tex.  Cr.  291,  26  S.  W. 
214. 

Misnomer. —  Where  defendant  was  charged 
with  embezzlement  as  "  treasurer "  of  the 
borough  of  D,  instead  of  "  collector "  of  D, 
that  being  his  official  title,  it  appearing  that 
under  the  borough  laws  the  collector  was  re- 
quired to  act  as  treasurer  and  collect  the 
moneys  raised  by  taxation,  the  indictment 
was  sufficient,  in  view  of  the  criminal  pro- 
cedure act,  forbidding  the  reversal  of  a  judg- 

[IV,  B,  5,  h,  (II).  (b)] 


ment  on  an  indictment  for  any  defect  therein 
other  than  one  which  may  have  prejudiced 
defendant.  State  v.  Bartholomew,  69  N.  J.  L. 
160,  54  Atl.  231. 

Mode  of  allegation. —  Official  character  may 
be  alleged  as  well  by  a  participial  clause  as 
by  a  direct  affirmation.  People  v.  Hamilton, 
(Cal.  1893)  32  Pac.  526;  State  v.  Goss,  69 
Me.  22;  State  v.  Manley,  107  Mo.  364,  17 
S.  W.  800 ;  U.  S.  V.  Bornemann,  36  Fed.  257. 

35.  State  r.  Ring,  29  Minn.  78,  11  N.  W. 
233. 

36.  Arizona. —  Brady  v.  Territory,  ( 1900 ) 
60  Pac.  698. 

California.—  People  v.  Cobler,  108  Cal.  53'.^ 
41  Pac.  401;  People  v.  Hamilton,  (1893)  32 
Pac.  526. 

Illinois. —  Goodhue  v.  People,  94  111.  37. 

Indiana. —  State  v.  Hebel,  72  Ind.  361. 

Maryland. —  See  State  v.  Nicholson,  67  Md» 
1,  8  Atl.  817. 

Michigan. —  People  v.  Seeley,  117  Mich.  263, 
75  N.  W.  609. 

Montana. —  U.  S.  v.  McElroy,  2  Mont. 
494. 

Texas. —  Warswick  v.  State,  36  Tex.  Cr.  63, 
35  S.  W.  386;  Crump  v.  State,  23  Tex.  App. 
615,  5  S.  W.  182. 

United  States.— Moore  v.  U.  S.,  160  U.  S. 
268,  16  S.  Ct.  294,  40  L.  ed.  422;  U.  S.  v, 
Forrest,  25  Fed.  Cas.  No.  15,131,  3  Cranch 
C.  C.  56. 

37.  Arkansas. —  State  v.  Govan,  48  Ark.  76, 
2  S.  W.  347. 

India/na. —  State  v.  Hebel,  72  Ind.  361. 

Iowa. —  State  v.  Parsons,  54  Iowa  405,  6 
N.  W.  579;  State  v.  Brandt,  41  Iowa  593. 

Maryland. —  State  v.  Nicholson,  67  Md.  1, 
8  Atl.  817. 

Mississippi. —  Hemingway  v.  State,  68  Miss. 
371,  8  So.  317. 

See,  however,  Goodhue  f.  People,  94  111.  37, 
in  which  it  was  held  that  an  indictment  al- 
leging that  defendant,  the  county  treasurer, 
who  "  was  duly  elected  to  said  office  of  public 
trust,"  did  "  feloniously  and  fraudulently  em- 
bezzle a  large  sum  of  money "  ( stating  the 
amount),  which  "was  then  and  there  in  pos- 
session of  such  officer  by  virtue  of  his  said 
office,"  was  sufficient. 

A  settlement  of  accounts  by  the  proper  au- 
thority must  also  be  alleged.  State  v.  Govan, 
48  Ark.  76,  2  S.  W.  347  [citing  State  v.  Hun- 
nicut,  34  Ark.  562].    Contra,  Com.  v.  Fisher, 
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1.  Time  and  Place.  The  indictment  should  lay  the  venue,^^  and  approximately 
state  the  time  of  tlie  con  version. 

C.  Issues,  Proof,  and  Variance  —  l.  In  General.  In  a  prosecution  for 
embezzlement  all  the  material  allegations  of  the  indictment  or  information  must 
be  proved  as  laid."**^ 

2.  Description  of  Property.  On  a  trial  for  embezzlement  the  proof  must 
correspond  witli  the  allegations  describing  the  money  or  other  property  alleged  to 
liave  been  embezzled,  and  must  show  tlie  embezzlement  of  some  of  the  specific 
tilings  mentioned  in  the  statute.'*^ 


113  Ky.  491,  68  S.  W.  855,  24  Ky.  L.  Rep. 
300. 

38.  State  v.  Mayberrv,  9  Wash.  193,  37 
Pac.  284. 

Place  of  offense  as  determining:  Jurisdic- 
tion see  Criminal  Law,  12  Cyc.  210.  Venue 
see  Criminal  I  aw,  12  Cyc.  232. 

39.  People  v.  Hawkins,  106  Mich.  479,  64 
N.  W.  736,  holding,  however,  that  an  informa- 
tion charging  embezzlement  between  July  1, 
1893,  and  Dec.  31,  1893,  is  sufficient,  as  to 
time.  2  Howell  Annot.  St.  Mich.  §  9421, 
providing  that  evidence  may  be  given  of  any 
embezzlement  committed  within  six  months 
after  the  time  stated  in  the  indictment,  and 
section  9534,  providing  that  no  indictment 
shall  be  held  insufficient  for  omitting  to  state 
the  time  at  which  an  offense  was  committed, 
where  time  is  not  of  the  essence  of  the  offense. 
See  also  infra,  IV,  C,  5. 

Between  given  dates. —  Tha  indictment  may 
charge  that  the  embezzlement  was  committed 
between  two  given  dates.  Bridges  r.  State, 
1©3  Ga,  21,  29  S.  E.  859. 

40.  Georgia. —  Rucker  v.  State,  95  Ga.  465, 
20  S.  E.  269 ;  Carter  r.  State,  53  Ga.  326. 

Massachusetts. — Com.  v.  O'Keefe,  121  Mass. 
59;  Com.  v.  Shepard,  1  Allen  575;  Com.  r. 
Wyman,  8  Mete.  247. 

Minnesota. —  State  r.  Rue,  72  Minn.  296,  75 
N.  W.  235. 

North  Dakota. —  State  v.  Wine,  7  N.  D.  18> 
72  N.  W.  905. 

Ohio.—  State  v.  Whetstone,  8  Ohio  S.  &  C. 
Pl.  Dec.  260,  5  Ohio  N.  P.  514. 

Pennsylvania. —  Com.  i\  Gerdemann,  12 
Phila.  397. 

See  18  Cent.  Dig.  tit.  "Embezzlement," 
§  55. 

See,  however.  Com.  v.  Butterick,  100  Mass. 
1,  97  Am.  Dec.  65  (holding  that  an  indictment 
for  the  embezzlement  of  a  note  taken  to  be 
discounted  at  a  bank  for  another  person  is 
sustained  by  proof  that  the  accused  got  it 
discounted  on  his  own  account,  and  the  pro- 
ceeds passed  to  his  own  credit,  although  he 
afterward  paid  part  of  the  proceeds  on  the 
other's  account,  at  his  request)  ;  Calkins  v. 
State,  18  Ohio  St.  366,  98  Am.  Dec.  121 
(holding  that  an  allegation  that  one  fraudu- 
lently converted  to  his  own  use  wheat,  the 
property  of  a  certain  corporation,  then  under 
his  care  by  virtue  of  his  employment  as  clerk 
thereof,  is  established  by  proof  that  the  wheat 
could  not  leave  the  warehouse  except  upon 
a  shipping  order  issued  by  him  to  the  fore- 
man, and  that  he  clandestinely  set  afloat  in 
the  market  fictitious  grain  orders,  and  there- 


upon issued  shipping  orders,  and  appropriated 
the  proceeds  to  his  own  use). 

A  mere  technical  variance  between  the  alle- 
gations and  proof  will  be  disregarded.  People 
V.  Allen,  (Cal.  1900)  62  Pac.  170;  Crofton  v. 
State,  79  Ga.  584,  4  S.  E.  333;  Milligan's 
Case,  6  City  Hall  Rec.  (N.  Y.)  69;  Smith  v. 
State,  34  Tex.  Cr.  265,  30  S.  W.  236.  See  also 
State  V.  Thompson,  28  Oreg.  296,  42  Pac. 
1002. 

Immaterial  allegations  need  not  be  proved. 
State  V.  King,  81  Iowa  587,  47  N.  W.  775; 
State  V.  Foley,  81  Iowa  36,  46  N.  W.  746. 

Unnecessary  particularity. —  Where  a  ma- 
terial allegation  is  made  with  unnecessary 
particularity,  the  proof  must  meet  the  alle- 
gation as  made.  State  v.  Norkewicz,  3 
Pennew.  (Del.)  299,  51  Atl.  601;  State  v. 
Newland,  7  Iowa  242,  71  Am.  Dec.  444;  Com. 
V.  Smith,  6  Serg.  &  R.  (Pa.)  568;  Rex  v. 
Craven,  R.  &  R.  11. 

A  mere  conclusion  of  law  in  an  indictment 
need  not  be  proven.  Spalding  v.  People,  172 
HI.  40,  49  N.  E.  993. 

41.  Connecticut. — State  v.  Hanley,  70  Conn. 
265,  39  Atl.  148. 

Florida.— Thalheim  v.  State,  38  Fla.  16^, 
20  So.  938. 

Georgia. —  Watson  v.  State,  64  Ga.  61. 

Illinois.— Weimer  v.  People,  186  111.  503, 
58  N.  E.  378;  Goodhue  f.  People,  94  111. 
37. 

Massachusetts. — Com.  r.  Merrifield,  4  Mete. 
468. 

Missouri.—  State  v.  Schilb,  159  Mo.  130,  60 
S.  W.  82;  State  v.  Dodson,  72  Mo.  283. 

Texas.—  Block  v.  State,  44  Tex.  620. 

Washington. —  State  v.  Hoshor,  26  Wash. 
643,  67  Pac.  386. 

See  18  Cent.  Dig.  tit.  "  Embezzlement," 
§  56. 

Coins. —  Where  an  indictment  alleges  the 
denomination  of  the  coins  embezzled,  proof 
of  the  embezzlement  of  coin  of  equal  aggre- 
gate value,  without  evidence  of  the  denomi- 
nation of  any  of  the  coins,  is  sufficient,  where 
the  nature  of  the  case  precludes  the  identifi- 
cation of  the  pieces.  Riley  v.  State,  32  Tex. 
763. 

Currency. — Under  an  indictment  for  embez- 
zling money,  "  consisting  of  ten-dollar  and 
twenty-dollar  bills,  currency  of  the  United 
States,"  evidence  that  the  money  embezzled 
consisted  of  "  greenbacks,"  without  any  other 
description,  creates  no  variance.  Gady  v. 
State,  83  Ala.  51,  3  So.  429  [citing  Levy  v. 
State,  79  Ala.  259;  Duvall  v.  State,  63  Ala. 
12].    Compare  Block  v.  State,  44  Tex.  620, 

[IV,  C,  2] 


626    [15  Cyc.J 


EMBEZZL  EMENT 


3.  Ownership  and  Possession  of  Property.  Unless  the  proof  supports  the  alle- 
gations of  ownership  and  possession  in  an  indictment  for  embezzlement,  there  can 
be  no  valid  conviction/^ 

4.  Value  or  Amount  of  Property.  Ordinarily  in  a  prosecution  for  embezzle- 
ment it  is  not  necessary  to  prove  the  precise  value  or  amount  of  the  money  or 


to  the  effect  that  an  indictment  for  embez- 
zling money  is  not  sustained  by  proof  of  em- 
bezzling greenbacks  or  national  currency. 

Money  of  several  kinds. —  Where  the  indict- 
ment charges  the  conversion  of  a  sum  of 
money  comprising  greenbacks,  national  bank- 
notes, and  gold  and  silver  certificates,  proof 
that  the  money  collected  and  converted  was 
any  one  of  the  four  kinds  is  sufficient.  Wal- 
lis  f.  State,  54  Ark.  611,  16  S.  W.  821. 

The  receipt  of  checks  may  be  proved  under 
an  indictment  alleging  the  receipt  of  money, 
where  defendant  received  them  in  payment  of 
premiums,  and  then  collected  them.  State  v. 
Hopkins,  56  Vt.  250. 

An  immaterial  descriptive  allegation  need 
not  be  proved;  as  for  example  an  allegation 
that  the  money  was  lawful  money  of  the 
United  States.  People  v.  Hearne,  20  N.  Y. 
Suppl.  806.  Contra,  Watson  v.  State,  64  Ga. 
61. 

42.  Alabama. —  Washington  v.  State,  72 
Ala.  272. 

California. —  People  r.  Leipsic,  (1900)  62 
Pac.  311. 

Georgia. —  Bridges  v.  State,  103  Ga.  21,  29 
S.  E.  859;  McNish  v.  State,  88  Ga.  499,  14 
S.  E.  865;  McCrary  v.  State,  81  Ga.  334,  6 
S.  E.  588 ;  Carter  v.  State,  53  Ga.  326. 

Illinois. —  Rauguth  v.  People,  186  111.  93, 
57  N.  E.  832. 

Iowa. —  State  v.  Cooper,  102  Iowa  146,  71 
N.  W.  197. 

Massachusetts. — Com.  v.  O'Keefe,  121  Mass. 
59. 

Minnesota. —  See  State  v.  Rue,  72  Minn. 
296,  75  N.  W.  235. 

Mississippi. —  See  Polkinghorne  v.  State, 
(1890)  7  So.  347. 

New  Jersey. —  State  v.  Reynolds,  65  N.  J.  L. 
424,  47  Atl.  644. 

Oregon. — State  v.  Morgan,  28  Oreg.  578,  42 
Pac.  128. 

Texas. —  Livingston  v.  State,  16  Tex.  App. 
652.  See  also  Warswick  v.  State,  36  Tex.  Cr. 
63,  35  S.  W.  386. 

See  18  Cent.  Dig.  tit.  "  Embezzlement," 
§  57. 

A  mere  technical  variance  between  the  alle- 
gations and  proof  is  immaterial.  Ker  v.  Peo- 
ple, 110  111.  627,  51  Am.  Rep.  706;  Com.  v. 
Logue,  160  Mass.  551,  36  N.  E.  475;  State  v. 
Brame,  61  Minn.  101,  63  N.  W.  250;  State 
V.  Hays,  78  Mo.  600;  State  v.  Heath,  8  Mo. 
App.  99. 

Parol  evidence  to  explain  variance. — On  the 

trial  for  embezzling  cotton  alleged  to  be 
owned  by  the  First  National  Bank  of  Ft. 
Worth,  receipts  therefor  made  by  accused  and 
designating  the  owner  as  "  1st  Nat.  Bank," 
together  with  parol  evidence  of  the  meaning 
of  the  expression,  are  admissible.  Leonard 
V.  State,  7  Tex.  App.  417. 

[IV,  C.  3] 


Proof  of  a  qualified  ownership  may,  how- 
ever, be  sufhcient. 

Alabama. —  Reeves  v.  State,  95  Ala.  31,  11 
So.  158.  But  see  Washington  v.  State,  72 
Ala.  272. 

California. —  People  v.  Treadwell,  69  Cal. 
226,  10  Pac.  502. 

Florida. —  Meacham  v.  State,  (1903)  33  So. 
983. 

Indiana. —  Waterman  v.  State,  116  Ind.  51, 
18  N.  E.  63,  consignee. 

Louisiana. —  State  v.  Palmer,  32  La.  Ann. 
565. 

Massachusetts. —  Com.  v.  Norton,  11  Allen 
110,  carrier. 

Oregon. —  State  v.  Littschke,  27  Oreg.  189, 
40  Pac.  167,  thief. 

Texas.— miey  v.  State,  32  Tex.  763  (car- 
rier); Price  V.  State,  (Cr.  App.  1897)  40 
S.  W.  596  (carrier). 

The  corporate  existence  of  a  company  is 
established  by  proving  that  it  assumed  to  be 
and  was  notoriously  acting  as  a  corporation, 
so  as  to  sustain  an  indictment  charging  a 
person  with  having  been  the  clerk  of  a  cer- 
tain corporation,  and  with  having  fraudu- 
lently embezzled  its  property  then  under  his 
care  by  virtue  of  his  employment  as  clerk. 
Calkins  v.  State,  18  Ohio  St.  366,  98  Am.  Dec. 
121.  See  also  People  v.  Leonard,  106  Cal. 
302,  39  Pac.  617;  People  i\  Carter,  122  Mich. 
668,  81  N.  W.  924. 

Proof  of  the  election  and  installation  of  a 
corporate  officer,  and  that  while  acting  as 
oUch  he  embezzled  the  money,  will  support 
an  indictment  charging  that  defendant,  "  be- 
ing then  and  there  an  officer,  to  wit,  the 
financial  secretary  "  of  a  private  corporation, 
embezzled  its  money.  It  is  immaterial  that 
he  gave  no  bond  as  required  by  the  by  laws. 
Com.  V.  Logue,  160  Mass.  551,  36  N.  E.  475. 
See  also  State  v.  Heath,  8  Mo.  App.  99. 

Delivery  by  or  to  agent. —  Proof  of  the  de- 
livery of  money  by  an  agent  of  the  owner 
will  not  sustain  an  allegation  that  it  was 
intrusted  to  defendant  by  the  owner  (Mc- 
Crary V.  State,  81  Ga.  334,  6  S.  E.  588)  ; 
but  proof  of  a  delivery  to  an  agent  of  defend- 
ant, who  delivered  it  to  defendant,  will  sus- 
tain an  allegation  of  delivery  to  him  (State 
V.  Hinckley,  38  Me.  21).  So  the  fact  that 
accused  receipted  for  money  as  treasurer  of 
an  association,  and  that  the  money  was  in- 
tended by  the  depositor  to  be  applied  on  the 
purchase  of  stock  in  the  association,  is  suffi- 
cient to  show  the  ownership  of  the  associa- 
tion. People  V.  Carter,  122  Mich.  668,  81 
N.  W.  924. 

Proof  that  defendant  acted  as  attorney  will 
support  an  allegation  that  he  embezzled 
money  which  came  into  his  possession  as 
agent.  State  v.  Brame,  61  Minn.  101,  63 
N.  W.  250. 
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other  property  alleged  to  have  been  embezzled.''^  Where,  however,  the  offense 
is  punishable  as  grand  or  petit  larceny  according  to  the  value  or  amount  embezzled, 
it  is  necessary,  in  order  to  a  conviction  for  a  felony,  to  prove  the  embezzlement 
of  money  or  property  to  the  extent  at  least  of  the  value  fixed  by  law  as  the  mini- 
mum for  grand  larceny. 

5.  Time  of  Offense.  In  an  indictment  or  information  for  embezzlement  or  in 
one  for  aiding  and  counsehng  embezzlement,  the  day  named  for  the  commission 
of  the  offense  is  not  material,  and  evidence  may  be  given  referring  to  any  other 
day  before  the  finding  of  the  indictment ;  and  in  some  jurisdictions  it  is  provided 
by  statute  that  evidence  may  be  given  of  any  embezzlement  committed  within  six 
months  next  after  the  time  stated  in  the  indictment.^^ 


43.  Alabama. —  Gady  v.  State,  83  Ala.  51, 
3  So.  429;  Britton  i\  State,  77  Ala.  202. 

California. —  People  v.  Gray,  66  Cal.  271, 
5  Pac.  240. 

Delaioare. —  State  v.  Sienkiewiez,  ( 1902 ) 
55  Atl.  346  (holding  that  it  is  not  necessary 
for  the  state  to  prove  the  fraudulent  conver- 
sion of  all  the  property  described  in  the  in- 
dictment ;  conversion  of  any  of  the  articles 
so  described  being  sufficient)  ;  State  v.  Foster, 
1  Pennew.  289,  40  Atl.  939. 

Georgia. —  Jackson  v.  State,  76  Ga.  551. 

Massachusetts. —  Com.  v.  Hussey,  111  Mass. 
432. 

Missouri.— State  v.  Pratt,  98  Mo.  482,  11 
S.  W.  977. 

Rhode  Island. —  State  v.  Hunt,  25  R.  I.  69, 
54  Atl.  937. 

Texas. —  Goodwyn  v.  State,  (Cr.  App.  1901) 
64  S.  W.  251. 

Washington. —  State  v.  Lewis,  31  Wash.  75, 
71  Pac.  778,  holding  that  proof  of  the  con- 
version of  either  a  smaller  or  larger  sum 
than  that  specified  in  an  information  against 
an  agent  for  larceny  will  sustain  a  conviction. 

United  States. —  U.  S.  v.  Harper,  33  Fed. 
471. 

See  18  Cent.  Dig.  tit.  "  Embezzlement," 
§  58. 

But  see  People  v.  Howe,  2  Thomps.  &  C. 
(N.  Y.)  383,  to  the  effect  that  an  indictment 
for  embezzling  a  specified  sum  is  not  sus- 
tained by  proof  that  defendant  had  received 
various  sums  at  various  times  from  different 
individuals,  a  part  of  which  he  had  paid 
over,  and  that  the  balance  due  constituted  the 
sum  charged  against  him  in  the  indictment. 

Various  items  may  be  proved  to  make  up 
the  amount  charged.  Weimer  v.  People,  186 
111.  503,  58  N.  E.  378. 

Where  the  state  relies  on  two  certain  sums 
having  been  embezzled,  but  there  is  nothing 
to  show  which  sum  it  is  prosecuting  for,  and 
it  is  not  called  on  to  make  an  election,  and 
the  court  is  not  asked  to  limit  the  effect  of 
the  evidence  as  to  one  of  the  sums  to  the 
question  of  guilty  knowledge,  evidence  of  the 
embezzlement  of  either  sum  or  part  thereof 
is  sufficient  to  sustain  a  conviction.  Willis 
V.  State,  134  Ala.  429,  33  So.  226. 

44.  Gerard  v.  State,  10  Tex.  App.  690. 

45.  Georgia.— B.3iur)t  v.  State,  108  Ga.  64, 
33  S.  E.  831. 

Missouri. —  State  v.  Pratt,  98  Mo.  482,  11 
S.  W.  977. 


Nebraska. —  Bolln  r.  State,  51  Nebr.  581, 
71  N.  W.  444. 

Oregon. —  State  v.  Reinhart,  26  Oreg.  466, 
38  Pac.  822. 

Rhode  Island. —  State  v.  Gushing,  11  R.  I. 
313. 

United  States.— Tyler  v.  U.  S.,  106  Fed. 
137,  45  C.  C.  A.  247. 

England.— Reg.  r.  Proud,  9  Cox  C.  C.  22, 
8  Jur.  N.  S.  142,  31  L.  J.  M.  C.  71,  5  L. 
Rep.  N.  S.  331,  L.  &  C.  97,  10  Wkly.  Rep. 
62. 

See  18  Cent.  Dig.  tit.  "Embezzlement," 
§  59. 

Limitations. — "  The  time  need  not  be 
proved  as  stated,  but  that  a  time  within  the 
period  not  covered  by  the  statute  of  limita- 
tions must  be  stated  is  too  fundamental  for 
discussion."  State  v.  Lyon,  45  N.  J.  L.  272, 
276. 

Proof  of  conversion. —  It  is  necessary  to 
prove  that  the  attorney  had  before  the  date 
of  the  complaint  fraudulently  converted  to 
his  own  use  the  money  alleged  to  have  been 
embezzled.  People  f.  Wyman,  102  Cal.  552, 
36  Pac.  932. 

Offense  committed  before  taking  effect  of 
law. —  Under  an  indictment  which  charges  an 
embezzlement  to  have  been  committed  after 
74  Ohio  Laws,  p.  249,  §  11,  took  effect,  de- 
fendant cannot  be  convicted  of  an  offense 
committed  before  such  taking  effect.  Camp- 
bell V.  State,  35  Ohio  St.  70. 

46.  Com.  V.  Wyman,  8  Mete.  (Mass.)  247 
(bank  officers  not  included  in  statute)  ;  Peo- 
ple V.  Gould,  118  Mich.  75,  76  N.  W.  117; 
People  V.  Donald,  48  Mich.  491,  12  N.  W. 
669 ;  State  v.  Holmes,  65  Minn.  230,  68  N.  W. 
11;  State  v.  Kortgaard,  62  Minn.  7,  64  N.  W. 
51 ;  State  v.  New,  22  Minn.  76;  Secor  v.  State, 
118  Wis.  621,  95  N.  W.  942. 

Prior  embezzlements. — Under  these  statutes 
evidence  may  be  given  of  an  act  of  embezzle- 
ment committed  on  the  date  alleged  in  the 
indictment  or  information  (State  v.  Kort- 
gaard, 62  Minn.  7,  64  N.  W.  51),  but  not  of 
acts  committed  prior  to  that  date  (People 
V.  Donald,  48  Mich.  491,  12  N.  W.  669;  State 
V.  Cornhauser,  74  Wis.  42,  41  N.  W.  959). 
This  rule,  however,  does  not  exclude  proof  of 
any  fact  or  circumstance  which  tends  to  prove- 
the  main  issue  in  the  case,  for  the  reason  that 
such  fact  or  circumstance  may  itself  have 
happened  before  the  date  alleged.  Thalheim 
V.  State,  38  Fla.  169,  20  So.  938.    In  Minne- 
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V.  EVIDENCE.''^ 

A.  Burden  of  Proof  and  Presumptions.  As  in  other  criminal  cases  the 
burden  of  proving  the  commission  of  the  crime  and  the  criminal  agency  is  upon 
the  prosecution  but  where  the  state  has  made  prima  facie  cq^^q  of  embezzle- 
ment, as  by  proving  facts  wliich  give  rise  to  a  presumption  in  its  favor,  it  becomes 
incumbent  upon  defendant  to  adduce  evidence  in  denial  or  explanation  of  the 
incriminating  circumstances.^^ 

B.  Admissibility — l.  In  General.  The  general  principles  governing  the 
admissibility  of  evidence  in  other  criminal  prosecutio.ns  govern  in  prosecutions 
for  embezzlement  ;^  and  evidence  of  any  facts  or  circumstances  tending  to  throw 
light  upon  the  issue  of  guilt  or  innocence  is  ordinarily  admissible.^^    As  in 


sota  it  is  held  that  acts  of  embezzlement  com- 
mitted -prior  to  the  time  stated  in  the  in- 
dictment is  inadmissible  as  evidence  of  the 
substantive  offense  under  Minn.  Gen.  St. 
(1894)  §  7262;  but  that  if  the  state  frames 
an  indictment  which  is  sufficient,  and  limits 
itself  to  evidence  which  is  admissible,  irre- 
spective of  that  section,  the  six  months'  limi- 
tation will  not  apply,  and  the  indictment  can 
be  sustained  by  evidence  of  an  act  of  embez- 
zlement committed  prior  to  the  time  stated 
therein.  State  v.  Holmes,  65  Minn.  230,  68 
N.  W.  11.  See  also  State  v.  New,  22  Minn. 
76,  to  the  effect  that  evidence  that  an  embez- 
zlement charged  was  committed  before  the 
time  laid  in  the  indictment  is  competent,  and 
is  not  affected  by  Minn.  Gen.  St.  (1866) 
c.  108,  §  23,  which  allows  proof  of  embezzle- 
ment within  six  months  after  the  time  laid. 

47.  See,  generally,  Ckiminal  Law,  12  Cyc. 
379  et  seq. 

48.  State  v.  Foster,  1  Pennew.  (Del.)  289, 
40  Atl.  939;  State  v.  Fritchler,  54  Mo.  424; 
Strong  V.  State,  18  Tex.  App.  19.  And  see 
Criminal  Law,  12  Cyc.  379.  See,  however, 
Grillo  V.  State,  9  Ohio  Cir.  Ct.  394,  6  Ohio 
Cir.  Dec.  90. 

Acts  of  concealment. —  On  an  indictment  of 
a  state  treasurer  for  embezzlement  the  state 
is  not  bound  to  prove  any  acts  of  concealment 
ir  connection  with  the  public  money.  Hem- 
ingway V.  State,  68  Miss.  371,  8  So.  317. 

Ownership. —  In  Alabama,  on  a  prosecution 
against  an  agent  for  embezzlement,  there  is 
no  burden  on  the  state  to  prove  that  the 
money  embezzled  was  the  property  of  the 
principal.  Willis  v.  State,  134  Ala.  429,  33 
So.  226. 

49.  Hemingway  v.  State,  68  Miss.  371,  8 
So.  317;  Lambeth  v.  State,  3  Tenn.  Cas.  754; 
Riley  v.  State,  32  Tex.  763 ;  Bridgers  v.  State, 
8  Tex.  App.  145. 

Eligibility  to  office  will  be  presumed  from 
an  appointment  regular  in  form,  and  by 
proper  authority.  State  v.  Ring,  29  Minn.  78, 
11  N.  W.  233. 

.  Intent. — On  a  prosecution  for  embezzlement 
it  is  error  to  instruct  that  an  appropriation 
of  money  alone  raises  a  fraudulent  intent, 
and  casts  on  accused  the  burden  to  rebut  the 
presumption,  and  that  as  accused  introduced 
no  evidence  he  failed  to  rebut  the  presump- 
tion. State  V.  McDonald,  133  N.  C.  680,  45 
8.  E.  582. 

[V.  A] 


Payment. —  Where  a  treasurer  is  by  law 
chargeable  with  all  taxes  paid  him  as  having 
been  paid  in  money,  he  will  be  presumed,  in 
absence  of  proof  to  the  contrary,  to  have  re- 
ceived payment  in  money.  State  v.  Ring,  29 
Minn.  78,  11  N.  W.  233. 

50.  See  Criminal  Law,  12  Cyc.  390  et  seq. 

51.  Alabama. —  Willis  v.  State,  134  Ala. 
429,  33  So.  226;  Walker  v.  State,  117  Ala. 
42,  23  So.  149;  Carr  v.  State,  104  Ala.  43. 
16  So.  155;  Reeves  v.  State,  95  Ala.  31,  11 
So.  158. 

Arizona. —  Territory  v.  Meyer,  3  Ariz,  199, 
24  Pac.  183. 

California. —  People  v.  Walker,  142  Cal.  90, 
75  Pac.  658;  People  v.  Ward,  134  Cal.  301, 
66  Pac.  372;  People  v.  Royce,  106  Cal.  173. 

37  Pac.  630,  39  Pac.  524;  People  v.  Bidleman, 
104  Cal.  608,  38  Pac.  502. 

Connecticut. —  State  v.  Hanley,  70  Conn. 
265,  39  Atl.  148. 

Delaware. —  State  v.  Sienkiewiez,  (1902) 
55  Atl.  346. 

Georgia. —  Jackson  v.  State,  76  Ga.  551. 

Indiana. —  Hollingsworth  v.  State,  111  Ind. 
289,  12  N.  E.  490. 

Iowa. —  State  v.  Hutchinson,  60  Iowa  478, 
15  N.  W.  298. 

Massachusetts. —  Com.  v.  Sawtelle,  141 
Mass.  140,  5  N.  E.  312. 

Michigan. — People  v.  Seeley,  117  Mich.  263, 
75  N.  W.  609;  People  v.  McKinney,  10  Mich. 
54. 

Minnesota. —  State  v.  Mims,  26  Minn.  183, 
2  N.  W.  494,  683. 

Missouri. —  State  v.  Woodward,  171  Mo. 
593,  71  S.  W.  1015. 

New  York. —  People  v.  Sherman,  133  N.  Y. 
349,  31  N.  E.  107  [affirming  16  N.  Y.  Suppl. 
782]  ;  Bork  v.  People,  1  N.  Y.  Cr.  379. 

North  Dakota. —  State  r.  Hasledahl,  3  N.  D. 
36,  53  N.  W.  430. 

Oregon. —  State  v.  Reinhart,  26  Oreg.  466, 

38  Pac.  822. 

Teooas. —  Jackson  v.  State,  (Cr.  App.  1902) 

70  S.  W.  760;  Evans  v.  State,  40  Tex.  Cr.  54, 
48  S.  W.  194;  Strong  v.  State,  18  Tex.  App. 
19. 

Virginia.—  Shinn  r.  Com.,  32  Gratt.  899. 
Washington. —  State  v.  Lewis,  31  Wash.  75, 

71  Pac.  778. 

Wyoming. —  McCann  v.  U.  S.,  2  Wyo.  274. 
United  States.— Tyler  v.  U.  S.,  106  Fed. 
137,  45  C.  C.  A.  247. 
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other  cases,  however,  irrelevant,  incompetent,  or  immaterial  evidence  is  not 
admissible."^ 

2.  Intent.  Since  from  its  nature  intent  is  incapable  of  direct  proof,  great 
latitude  is  necessarily  allowed  in  proving  this  element  of  the  offense.  Broadly 
speaking,  any  evidence  is  admissible  which  has  a  tendency,  even  the  slightest,  to 
establish  fraudulent  intent  on  the  one  hand,  or  on  the  other  hand  to  show  the 
hona  fides  of  the  accused. 


See  18  Cent.  Dig.  tit.  "  Embezzlement," 
§  61. 

Checking  out  deposit. —  Where  it  was 
proved  that  defendant  deposited  money  which 
he  Avas  charged  with  embezzling  in  a  bank, 
evidence  that  he  checked  out  the  money  so 
deposited  was  admissible  as  tending  to  show 
conversion  of  the  funds.  State  v.  Woodward, 
171  Mo.  593,  71  S.  W.  1015. 

Course  of  dealing. —  On  trial  of  the  presi- 
dent of  a  bank  for  embezzlement  of  its  funds, 
evidence  that  it  received  deposits  after  he 
had  left  the  state,  that  none  of  the  deposit- 
ors received  back  any  of  their  money,  and 
that  the  bank  shortly  afterward  closed  its 
doors,  is  admissible  to  show  the  insolvency 
of  the  bank  at  the  time  he  took  its  funds, 
and  to  show  a  course  of  dealing  intended  to 
deceive  its  patrons.  State  v.  Dix,  33  Wash. 
405,  74  Pac.  570. 

Denial  of  funds. —  A  refusal  to  pay  over 
money  shown  to  have  been  received  by  an 
officer,  on  the  demand  of  one  claiming  to 
be  his  successor,  for  the  sole  reason  that  "  he 
had  no  such  funds  in  his  hands  or  under  his 
control  to  c^ply  therewith,"  is  admissible 
in  evidence,  without  proof  that  the  person 
making  the  demand  was  entitled  to  the  office. 
State  i\  Mims,  26  Minn.  183,  2  N.  W.  494, 
683. 

Expert  evidence. —  Upon  the  trial  of  a 
county  treasurer  for  embezzlement,  evidence 
of  expert  accountants  who  have  examined  the 
books  and  papers  of  the  office  as  to  the  totals 
of  the  amounts  received  and  paid  out  by  him, 
as  shown  by  such  books  and  records,  is  ad- 
missible. Hollingsworth  f.  State,  111  Ind. 
289,  12  N.  E.  490.  See  also  State  f.  Reinhart, 
26  Oreg.  466,  38  Pac.  822,  in  which  a  sum- 
mary taken  by  an  expert  from  the  books 
kept  by  defendant  for  his  employer  was  held 
competent  to  show  the  condition  of  the  em- 
ployer's accounts. 

Failure  to  enter  receipt  of  money. — The 
failure  of  the  state  treasurer  to  charge  him- 
self, in  the  county  where  his  office  is  kept, 
with  the  receipt  of  money,  or  his  denial  of 
its  receipt  there,  is  evidence  of  an  embezzle- 
ment in  that  county.  People  v.  McKinney, 
10  Mich.  54. 

Falsifying  books. —  It  is  competent  to  show 
that  the  books  kept  by  accused  have  been  fal- 
sified by  fraudulent  entries  made  with  a  view 
to  conceal  the  embezzlement,  whether  they 
were  made  at  the  time  of  the  act  charged  or 
afterward.    Jackson  v.  State,  76  Ga.  551. 

Impeaching  settlements. —  There  is  no  rule 
that  estops  a  defendant  in  a  criminal  prose- 
cution from  proving  the  actual  fact  in  dis- 
pute, notwithstanding  any  admission  or  con- 
fession he  may  have  made  to  the  contrary. 
[34] 


Thus  it  has  been  held  that  a  county  treasurer 
might  impeach  previous  settlements  made  by 
him,  in  order  to  establish  the  defense  that 
the  embezzlement  in  fact  occurred  more  than 
the  statutory  period  before  the  finding  of  the 
indictment.  State  v.  Hutchinson,  60  Iowa 
478,  15  N.  W.  298. 

Itemized  statement  of  shortage. —  Where, 
on  a  prosecution  against  a  railroad  agent  for 
embezzlement,  it  appeared  that  the  corpora- 
tion's auditor,  in  checking  up  defendant's 
books  and  accounts,  made  an  itemized  state- 
ment of  defendant's  shortage,  which  he  pre- 
sented to  defendant,  who  paid  the  amount 
therein  specified,  keeping  a  copy  of  the  state- 
ment, the  statement  was  admissible  in  evi- 
dence. Willis  f.  State,  134  Ala.  429,  33  So. 
226. 

Test  of  admissibility. —  Evidence  is  not  to 
be  rejected  because  it  is  not  conclusive.  It 
is  admissible  if  it  fairly  tends  to  prove  the 
point  sought  to  be  established.  Com.  v.  Saw- 
telle,  141  Mass.  140,  5  N.  E.  312. 

52.  Alabama. —  Reeves  v.  State,  95  Ala.  31, 
11  So.  158. 

California. —  People  v.  Bidleman,  104  Cal. 
608,  38  Pac.  502. 

Colorado. — Thorbell  v.  People,  1 1  Colo.  305, 
17  Pac.  904. 

Delaware. —  State  v.  Sienkiewiez,  (1902) 
55  Atl.  346. 

Georgia. —  Bridges  v.  State,  110  Ga.  246, 
34  S.  E.  1037. 

Louisiana. —  State  v.  Sterling,  41  La.  Ann. 
679,  6  So.  583. 

Missouri. —  State  v.  Woodward,  171  Mo. 
593,  71  S.  W.  1015;  State  v.  Silva,  130  Mo. 
440,  32  S.  W.  1007;  State  v.  Noland,  111  Mo. 
473,  19  S.  W.  715. 

New  York. —  Coats  v.  People,  4  Park.  Cr. 
662. 

United  States. —  U.  S.  v.  Forsythe,  25  Fed. 
Cas.  No.  15,133,  6  McLean  584. 

See  18  Cent.  Dig.  tit.  *'  Embezzlement," 
§  61. 

Offer  of  compromise*. —  Upon  the  prosecu- 
tion of  a  collector  of  customs  for  embezzle- 
ment, an  offer  to  make  a  deposit  of  a  specific 
sum  to  secure  the  government  for  any  balance 
that  might  be  found  against  him,  being  noth- 
ing more  than  a  proposed  compromise  to  avoid 
the  prosecution,  cannot  be  received  as  evi- 
dence of  indebtment  to  any  specific  amount. 
U.  S.  V.  Forsythe,  25  Fed.  Cas.  No.  15,133,  6 
McLean  584. 

53.  Alabama. —  Willis  v.  State,  134  Ala. 
429,  33  So.  226  (holding  that  where  an 
agent's  books  show  a  shortage  which  he 
knows  is  as  to  money  received  by  him  as 
agent,  knowingly  withholding  and  failing  to 
account  for  the  amount  of  such  shortage  is 
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3.  Possession  or  Custody  of  Property  and  Character  Thereof.  In  a  prosecu- 
tion for  embezzlement  any  facts  and  circumstances  tending  to  show  defendant's 
l)ossession  or  custody  of  the  property  alleged  to  have  been  embezzled  and  the 
capacity  in  which  it  was  received  and  held  by  him  are  admissible  in  evidence.^ 


evidence  of  criminal  intent)  ;  Walker  v.  State, 
117  Ala.  42,  23  So.  149;  Lang  v.  State,  97 
Ala.  41,  12  So.  183;  Reeves  State,  95  Ala. 
31,  11  So.  158. 

California. —  People  v.  Tomlinson,  102  Cal. 
19,  36  Pae.  506. 

Georgia. —  Govatos  v.  State,  116  Ga.  592, 
42  S.  E.  708. 

Illinois. —  Schintz  v.  People,  178  111.  320, 
52  N.  E.  903.  Compare  Hobbs  v.  People,  183 
111.  336,  55  N.  E.  692. 

Massach'usetts, —  Com.  v.  Hurd,  123  Mass. 
438;  Com.  v.  Concannon,  5  Allen  502. 

JS/elraska. —  Bartley  v.  State,  53  Nebr.  310, 
73  N.  W.  744,  55  Nebr.  294,  75  N.  W.  832. 

New  York. — People  v.  Pollock,  51  Hun  613, 
4  N.  Y.  Suppl.  297;  Bork  v.  People,  1  N.  Y. 
Cr.  379. 

Oregon. —  State  v.  Marco,  32  Greg.  175.  50 
Pac.  799;  State  v.  Littsehke,  27  Greg.  189,  40 
Pac.  167. 

Texas. — Goodwyn  v.  State,  (Cr.  App.  1901) 
64  S.  W.  251;  Dancy  v.  State,  41  Tex.  Cr. 
293,  53  S.  W.  635,  886;  Von  Senden  v.  State, 
(Cr.  App.  1898)  45  S.  W.  725. 

England.— Reg.  v.  Proud,  9  Cox  C.  C.  22, 
8  Jur.  N.  S.  142,  L.  &  C.  97,  31  L.  J.  M.  C. 
71,  5  L.  T.  Rep.  N.  S.  331,  10  Wkly.  Rep.  62; 
Reg.  V.  Richardson,  8  Cox  C.  C.  448,  2  F.  &  F. 
343;  Rex  v.  Williams,  7  C.  &  P.  338,  32 
E.  C.  L.  644. 

See  18  Cent.  Dig.  tit.  "  Embezzlement," 
§  62. 

Good  faith. —  Evidence  that  the  person  in- 
trusting the  money  to  defendant  had  stolen 
it,  and  that  the  rightful  owner  had  demanded 
the  same  from  defendant,  is  admissible  to 
show  good  faith  on  his  part  in  retaining  the 
money.  State  v.  Littsehke,  27  Greg.  189,  40 
Pac.  167. 

Financial  condition  of  accused. —  Evidence 
that  at  the  time  of  the  alleged  embezzlement 
accused  was  in  debt  and  in  need  of  money  is 
admissible  to  show  motive.  Govatos  v.  State, 
116  Ga.  592,  42  S.  E.  708.  See  also  Bridges 
V.  State,  103  Ga.  21,  29  S.  E.  859;  Bullock 
f.  State,  10  Ga.  47,  54  Am.  Dec.  369;  U.  S. 
r.  Camp,  2  Ida.  (Hash.)  215,  10  Pac.  226. 
Contra,  State  v.  Foster,  1  Pennew.  (Del.)  289, 
40  Atl.  939. 

Flight  of  accused. —  The  fact  that  one  in- 
trusted with  the  custody  of  property  has 
absconded  with  the  proceeds  of  the  sale  there- 
of may  be  considered  by  the  jury  in  determin- 
ing whether  the  selling  was  felonious.  Com. 
V.  Hurd,  123  Mass.  438. 

Plan  to  defraud. —  In  People  v.  Tomlinson, 
102  Cal.  19,  36  Pac.  506,  defendant  adver- 
tised for  help,  and  the  prosecuting  witness 
responded  to  the  advertisement,  and  deposited 
money  with  defendant  as  security,  which  de- 
fendant converted  to  his  own  use.  Soon  after 
his  employment,  on  January  12,  defendant 
laid  him  off,  alleging  lack  of  business.  It 
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was  held  that  a  letter  written  January  20, 
to  one  who  had  responded  to  the  same  ad- 
vertisement, stating  that  he  wanted  a  clerk, 
and  reciting  the  same  conditions  as  those  on 
which  the  prosecuting  witness  was  employed, 
was  admissible  to  show  defendant's  bad  faith 
in  laying  off  the  prosecuting  witness. 

Other  crimes. —  Evidence  that  accused  has 
committed  offenses  similar  to  that  in  ques- 
tion is  frequently  admissible  on  the  question 
of  intent  or  motive. 

California. —  People  i;.  Connelly,  (1894)  38 
Pac.  42;  People  v.  Gray,  66  Cal.  271,  5  Pac. 
240. 

Kentucky.— Ta^ylor  v.  Com.,  75  S.  W.  244, 

25  Ky.  L.  Rep.  374. 

Massachusetts. —  Com.  v.  Shepard,  1  Allen 
575;  Com.  v.  Tuckerman,  10  Gray  173. 

Washington. —  State  v.  Pittam,  32  Wash. 
137,  72  Pac.  1042. 

England. —  Reg.  v.  Stephens,  16  Cox  C.  C. 
387,  52  J.  P.  823,  58  L.  T.  Rep.  N.  S.  776; 
Reg.  v.  Proud,  9  Cox  C.  C.  22,  8  Jur.  N.  S. 
142,  31  L.  J.  M.  C.  71,  5  L.  T.  Rep.  N.  S. 
331,  L.  &  C.  97,  10  Wkly.  Rep.  62;  Reg.  v. 
Richardson,  8  Cox  C.  C.  448,  2  F.  &  F.  343. 

See,  however,  Hoyt  v.  State,  50  Ga.  313; 
Kribs  V.  People,  82  111.  425 ;  Ed^hoff  v.  State, 
5  Wyo.  19,  36  Pac.  627. 

54.  Alabama. —  Stanley  v.  State,  88  Ala. 
154,  7  So.  273,  a  prosecution  for  the  embezzle- 
ment of  solicitor's  fees  by  a  circuit  clerk,  in 
which  it  was  held  that  evidence  showing  the 
conviction  of  defendants  in  the  cases,  con- 
fessions of  judgment  for  fines  and  costs,  the 
issue  of  executions,  the  collection  of  the  fees 
by  the  sheriff,  and  the  receipts  of  defendant 
for  them,  was  admissible  to  show  that  defend- 
ant had  received  the  fees  in  his  official  ca- 
pacity. 

California. —  People  v.  Van  Ewan,  111  Cal. 
144,  43  Pac.  520,  receipts  by  agent  to  debtors 
of  principal. 

Delaware. —  State  v.  Sienkiewiez,  ( 1902 ) 
55  Atl.  346. 

loiva. —  State  v.  Brooks,  85  Iowa  366,  52 
N.  W.  240,  to  the  effect  that  the  draft  for  the 
money  alleged  to  have  been  embezzled  is  com- 
petent evidence  to  show  how  defendant  ac- 
quired its  possession. 

Maryland. —  Denton  v.  State,  77  Md.  527, 

26  Atl.  1022,  receipt  of  tax  bill  by  clerk  of 
county  commissioners  as  such  clerk. 

Massachusetts. —  Com.  v.  Smith,  129  Mass. 
104,  check  from  agent  to  principal  admissible 
to  show  receipt  of  payment  on  sales  made  by 
him. 

Missouri.—  State  v.  Silva,  130  Mo.  440,  32 
S.  W.  1007,  to  the  effect  that  the  delivery 
to  an  officer  of  a  corporation,  the  owner  by 
purchase  of  all  the  assets  of  another  corpo- 
ration to  which  it  succeeded,  of  packages  of 
money  addressed  to  the  old  corporation  may 
be  shown ;  and  that  usage  and  custom  are 


EMBEZZLEMENT 


[15  Cyc]  53i 


4.  Disposition  of  Embezzled  Property.  In  a  prosecution  for  embezzlement 
t!vi(leuce  is  adnnssible  to  siiow  the  disposition  made  by  the  accused  of  the  property 

bezzled.^ 

5.  Documentary  Evidence  —  a.  Private  Documents.  Private  documents  of 
various  sorts/**  if  made  by  or  under  the  direction  of  the  accused  before  the  tinding 
of  the  indictment,^"  are  admissible  in  evidence  as  in  other  cases. 

b.  Public  Documents.  Public  records,  documents,  official  statements  and 
letnrns,  and  the  like,  or  transcripts  thereof,  are  admissible  in  evidence  in  a 
prosecution  for  embezzlement.^^ 


admissible  to  show  that  he  received  the  money 
by  virtue  of  his  employment. 

l^exo  York. —  People  v.  Dorthy,  20  N.  Y. 
App.  Div,  308,  46  N.  Y.  Suppl.  970,  judgment- 
roll  admitted  to  show  defendant's  employment 
us  attorney- 

Ohio.—  Grillo  v.  State,  9  Ohio  Cir.  Ct.  394, 
G  Ohio  Cir.  Dec,  90,  to  the  effect  that  the 
position  and  duties  of  the  servant  of  a  club 
may  be  shown  by  proof  of  his  position  and 
duties  in  another  society,  the  predecessor  of 
the  club,  the  servant  having  retained  the  same 
position  and  performed  the  same  duties  in 
the  club  as  in  the  old  society. 

Tecoas. —  Jackson  v.  State,  (Cr.  App.  1902) 
70  S.  W.  700,  statement  of  defendant  previ- 
ous to  arrest. 

Washington. — State  v.  Kasper,  5  Wash.  174, 
31  Pac.  636,  to  the  effect  that  on  a  trial  for 
larceny  in  borrowing  and  converting  a  chattel, 
the  owner's  salesman  may  testify  that  he  did 
not  sell  the  chattel  to  defendant  or  charge 
it  to  him. 

See  18  Cent.  Dig.  tit.  "Embezzlement," 
§  63. 

55.  People  v.  Bidleman,  104  Cal.  608,  38 
Pac.  502  (holding  that  testimony  as  to  what 
defendant  said  about  opening  a  new  ledger, 
and  the  condition  of  the  books  kept  by  him, 
and  the  possibility  of  making  a  trial  balance, 
is  competent  to  show  his  methods  and  conduct 
in  disposing  of  the  misappropriated  moneys )  ; 
State  V.  Brooks,  85  Iowa  366,  52  N.  W.  240 ; 
Malcolmson  v.  State,  25  Tex.  App.  267,  8 
S.  W.  468. 

56.  Alabama. —  Butler  v.  State,  91  Ala.  87, 
9  So.  191,  bills  of  sale. 

California. —  People  r.  Leonard,  106  Cal. 
302,  39  Pac.  617,  cash  books. 

Iowa. —  State  v.  Halstead,  73  Iowa  376,  35 
N.  W,  457,  deposit  slips. 

Kentucky. —  Lee  v.  Com.,  1  S.  W.  4,  8  Ky. 
L.  Rep,  53,  official  reports. 

Missouri. —  State  v.  Noland,  111  Mo.  473, 
19  S.  W.  715,  official  checks. 

Neio  York. —  Humphrey  v.  People,  18  Hun 
393,  bank-books. 

See  18  Cent.  Dig.  tit.  "  Embezzlement," 
§  66. 

Books  of  account  are  admissible.  Willis  v. 
State,  134  Ala.  429,  33  So.  226;  People  v. 
McKinney,  10  Mich.  54. 

Receipts  are  admissible.  People  v.  Van 
Ewan,  111  Cal.  144,  43  Pac.  520;  People  v. 
Bidleman,  104  Cal.  608,  38  Pac.  502;  Bridges 
r.  State,  103  Ga.  21,  29  S.  E.  859;  Dowdy  v. 
State,  (Tex.  Cr.  App.  1901)  64  S.  W.  253. 

57.  State  v.  Thompson,  32  La.  Ann.  796. 


Before  the  books  of  a  party  can  be  admitted 

in  evidence  they  are  to  be  submitted  to  the 
inspection  of  the  court,  and  if  they  do  not 
appear  to  be  a  register  of  the  daily  business 
of  the  party,  arid  to  have  been  honestly  and 
fairly  kept,  they  are  excluded.  State  v.  Col- 
lins, 1  Marv.  (Del.)  536,  41  Atl.  144. 

Entries  by  third  persons. —  Accused  is  not 
bound  by  entries  in  a  ledger  of  money  re- 
ceived, if  made  by  third  persons.  State  v. 
Collins,  1  Marv.  (Del.)  536,  41  Atl.  144.  See 
also  People  v.  Blackman,  127  Cal.  248,  59 
Pac.  573;  State  v.  Ames,  119  Iowa  680,  94 
N.  W.  231. 

Letters. —  Letters  found  in  the  office  re- 
cently occupied  by  defendant,  written  by  other 
officers  of  his  principal,  and  touching  on  the 
matter  of  his  agency,  are  admissible  in  evi- 
dence against  him,  where  they  appear  to  have 
been  invited  by  other  letters  from  him,  and 
to  have  been  acted  upon  in  the  course  of  his 
agency.  Thalheim  i:  State,  38  Fla.  169,  20 
So.  938. 

58.  Alabama. —  Britton  v.  State,  77  Ala. 
202. 

Dakota. —  U.  S.  v.  Adams,  2  Dak.  305,  9 
N.  W.  718,  quarterly  returns  of  postmaster. 

Georgia. —  Shivers  v.  State,  53  Oa.  149, 
transcript  of  books  of  controller-general  and 
treasurer. 

Illinois. —  Goodhue  v.  People,  94  111.  37, 
record  of  proceedings  of  county  board. 

Kansas. —  State  v.  Patterson,  66  Kan.  447, 
71  Pac.  860,  account-books. 

Michigan. — People  v.  Flock,  100  Mich.  512, 
59  N,  W.  237;  People  v.  McKinney,  10  Mich. 
54,  annual  reports  of  state  treasurer. 

Minnesota. —  State  v.  Ring,  29  Minn.  78,  11 
N.  W.  233;  State  v.  Mims,  26  Minn.  183,  2 
N.  W.  494,  683,  indorsement  on  certificate 
of  settlement. 

New  York. —  Bork  v.  People,  16  Hun  476, 
1  N.  Y.  Cr.  368,  resolution  of  city  council, 
tax  rolls,  and  receipts. 

United  States. —  Dimmick  v.  U.  S.,  121  Fed. 
638,  57  C.  C.  A.  664  (holding,  in  a  prosecu- 
tion under  such  statute  against  a  clerk  of 
the  mint  for  failure  to  deposit  the  proceeds 
of  the  sale  of  old  materials,  that  a  rule  of 
the  treasury  department  requiring  that  all 
funds  received  from  the  sale  of  such  materials 
shall  be  separately  deposited  on  the  last  day 
of  each  quarter  in  which  it  was  received  in 
the  treasury  of  the  United  States,  etc.,  is  ad- 
missible) ;  Tyler  v.  U.  S.,  106  Fed.  137,  45 
C.  C.  A.  247  (holding  that  the  controller's 
certificate  of  the  organization  of  a  bank  and 
the  extension  of  its  powers  and  privileges,  is 

[V,  B,  5,  b] 


632    [15  Cyc] 


EMBEZZLEMENT 


C.  Weight  and  Sufficiency  —  l.  In  General.  In  a  prosecution  for  embez- 
zlement the  evidence  must  clearly  show  the  commission  of  the  offense,  and  bring 
the  act  within  the  statute.^^  Its  weight  and  sufficiency  are  primarily  a  question 
for  the  jury,^*^  under  proper  instructions  from  the  court,^^  and  a  verdict  of  con- 
viction will  not  be  disturbed  on  appeal  unless  manifestly  erroneous.^^   The  offense 


admissible  in  evidence  in  a  prosecution 
against  its  teller  for  embezzlement). 

See  18  Cent.  Dig.  tit.  "  Embezzlement," 
§  66. 

If  based  upon  hearsay  such  documents  are 
not  admissible.  U.  S.  t;.  Forsythe,  25  Fed. 
Cas.  No.  15,133,  6  McLean  584.  See  also 
People  V.  Page,  116  Cal.  386,  48  Pac.  326. 

59.  Alabama. —  Grider  v.  State,  133  Ala. 
188,  32  So.  254;  Oarr  v.  State,  104  Ala.  43, 
16  So.  155. 

California. —  People  v.  Goodrich,  138  Cal. 
472,  71  Pac.  509;  People  v.  Page,  116  Cal. 
386,  48  Pac.  326;  People  v.  Van  Seiver, 
(1895)  42  Pac.  451. 

Illinois. —  Rauguth  v.  People,  186  111.  93, 
57  N.  E.  832.  See  also  McElroy  v.  People, 
202  111.  473,  66  N.  E.  1058. 

Kansas. —  State  v.  Vennum,  67  Kan.  868, 
74  Pac.  268. 

Massachusetts. — Com.  v.  O'Malley,  97  Mass. 
584;  Com.  v.  Shepard,  1  Allen  575. 

New  York. —  People  v.  Pollock,  4  N.  Y. 
Suppl.  297. 

Pennsylvania. —  Com.  v.  Harris,  168  Pa. 
St.  619,  32  Atl.  92. 

Texas. —  Brace  v.  State,  43  Tex.  Cr.  48,  62 
S.  W.  1067;  Victor  v.  State,  15  Tex.  App.  90; 
Keeller  v.  State,  4  Tex.  App.  527. 

Wisconsin. —  Dix  v.  State,  89  Wis.  250,  61 
N.  W.  760 ;  Williamson  v.  State,  74  Wis.  263, 
42  N.  W.  111. 

United  States. —  U.  S.  v.  Crow,  25  Fed.  Cas. 
No.  14,895,  1  Bond  51. 

England. —  Reg.  v.  Wolstenholme,  11  Cox 
C.  C.  313;  Reg.  v.  Perfitt,  8  C.  &  P.  288,  34 
E.  C.  L.  739;  Rex  v.  Jones,  7  C.  &  P.  833,  32 
E.  C.  L.  897. 

See  18  Cent.  Dig.  tit.  "Embezzlement," 
§  <i7. 

60.  Willis  v.  State,  134  Ala.  429,  33  So. 
226;  Com.  v.  Gately,  126  Mass.  52;  State  v. 
Fair,  106  N.  C.  760,  11  S.  E.  593. 

If  there  is  any  evidence  reasonably  suffi- 
cient to  go  to  the  jury,  its  weight  is  a  ques- 
tion with  which  an  appellate  court  has  noth- 
ing to  do.  That  is  exclusively  within  the 
province  of  the  jury.  State  v.  Fair,  106  N.  C. 
760,  11  S.  E.  593. 

61.  See  infra,  VI,  C,  4. 

62.  Alabama. —  Willis  v.  State,  134  Ala. 
429,  33  So.  226. 

Caii/orwia.— People  1?.  Klee,  (1902)  69  Pac. 
696;  People  v.  McMahan,  133  Cal.  278,  65 
Pac.  571;  People  v.  Gallagher,  (1893)  33 
Pac.  890. 

Indiana. —  Ritter  v.  State,  111  Ind.  324,  12 
N.  E.  501. 

Iowa.— State  v.  Foley,  81  Iowa  36,  46  N.  W. 
746;  State  v.  Pierce,  77  Iowa  245,  42  N.  W. 
181. 

Louisiana. —  State  v.  Collens,  37  La.  Ann. 
607. 
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Michigan. —  People  v.  Husband,  36  Mich. 
306. 

Minnesota. —  State  v.  McGregor,  88  Minn. 
77,  92  N.  W.  458 ;  State  v.  Rue,  72  Minn.  296, 
75  N.  W.  235;  State  v.  Fisher,  38  Minn.  378, 

37  N.  W.  948 ;  State  v.  Czizek,  38  Minn.  192, 
36  N.  W.  457. 

Missouri. —  State  v.  Thomson,  155  Mo.  300, 
55  S.  W.  1013;  State  v.  Samuels,  111  Mo. 
566,  20  S.  W.  316. 

Nebraska. —  Bartley  v.  State,  53  Nebr.  310, 
73  N.  W.  744,  55  Nebr.  294,  75  N.  W.  832. 

New  York. —  People  v.  hazard,  28  N.  Y. 
App.  Div.  304,  50  N.  Y.  Suppl.  1023;  People 
V.  Smith,  6  N.  Y.  App.  Div.  234,  39  N.  Y. 
Suppl.  1009;  People  v.  Hearne,  20  N.  Y. 
Suppl.  806;  People  v.  McHale,  15  N.  Y. 
Suppl.  490. 

Ohio.—  Grillo  v.  State,  9  Ohio  Cir.  Ct.  394, 
6  Ohio  Cir.  Dec.  90. 

Oregon. —  State  v.  Reinhart,  26  Oreg.  466, 

38  Pac.  822;  State  v.  Chew  Muck  You,  20 
Oreg.  215,  25  Pac.  355. 

Pennsylvania. —  Com.  v.  Beale,  19  Pa. 
Super.  Ct.  434;  Com.  i\  Kaufman,  9  Pa. 
Super.  Ct.  310. 

Rhode  Island. —  See  State  v.  Hunt,  25  R.  I. 
69,  54  Atl.  937. 

Tea7tts.— Smith  v.  State,  34  Tex.  Cr.  265, 
30  S.  W.  236. 

Wisconsin.— Secor  v.  State,  118  Wis.  621, 
95  N.  W.  942. 

United  States. —  McKnight  v.  U.  S.,  122 
Fed.  926,  61  C.  C.  A.  112  (holding  that  an 
entry  in  a  book  identified  as  the  minute- 
book  of  a  national  bank,  showing  the  election 
of  defendant  as  a  director  and  as  president 
of  the  bank,  together  with  evidence  that  he 
acted  as  such,  is  sufficient  prima  facie  to 
support  an  averment  that  he  was  president 
of  the  bank  in  an  indictment  charging  him 
with  embezzlement  as  such  officer)  ;  Dimmick 
f.  U.  S.,  121  Fed.  638,  57  C.  C.  A.  664; 
Flower  v.  U.  S.,  116  Fed.  241,  53  C.  C.  A. 
271. 

England.— 'Reg,  v.  Aston,  2  C.  &  K.  413, 
2  Cox  C.  C.  234,  61  E.  C.  L.  413;  Reg.  v. 
King,  12  Cox  C.  C.  73,  24  L.  T.  Rep.  N.  S. 
670;  Reg.  v.  Moah,  7  Cox  C.  C.  60,  Dears. 
C.  C.  626,  2  Jur.  N.  S.  213,  25  L.  J.  M.  C. 
66,  4  Wkly.  Rep.  255 ;  Rex  v.  Grove,  7  C.  &  P. 
635,  1  Moody  C.  C.  447,  32  E.  C.  L.  796; 
Rex  V.  Beacall,  1  C.  &  P.  454,  12  E.  C.  L. 
265 ;  Rex  v.  Becall,  1  C.  &  P.  310,  12  E.  C.  L. 
186, 

See  18  Cent.  Dig.  tit.  "Embezzlement," 
§  66. 

Aiding   and   abetting   embezzlement. —  In 

People  V.  Gallagher,  (Cal.  1893)  33  Pac.  890, 
the  president  of  a  corporation,  to  pay  an  in- 
debtedness of  the  corporation,  signed  a  blank 
check,  payable  to  the  secretary,  with  direc- 
tions to  fill  in  the  amount,  and  pay  the  debt. 
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may  be  proved  as  well  by  indirect  or  circumstantial  as  by  direct  and  positive 
evidence.^ 

2.  As  TO  Intent.  The  evidence  should  show  an  intent  to  defraud  beyond  a 
reasonable  doubt,^^  but  if  there  is  sufficient  evidence  to  go  to  the  jury  on  the 
question  of  intent,  a  verdict  of  conviction  will  not  be  disturbed  on  appeal  on  the 
ground  that  it  is  against  the  weight  of  the  evidence.^^ 

3.  As  TO  Value.  Any  evidence  tending  to  show  that  the  property  alleged  to 
have  been  embezzled  was  of  value  is  sufficient  to  sustain  a  conviction.^^ 

4.  As  TO  Public  Officers.  There  is  no  difference  in  principle  between  the 
evidence  required  to  convict  in  a  prosecution  against  a  public  officer  and  that 
required  in  a  prosecution  against  a  private  individual.  To  support  a  conviction 
the  evidence  must  show  the  official  character  of  the  accused,  and  bring  the  act 
alleged  within  the  terms  of  the  statute.^^ 


He  filled  it  in  for  a  larger  amount,  and  ap- 
propriated the  entire  sum.  By  previous  ap- 
pointment defendant  went  to  a  saloon  near 
a  bank,  while  the  secretary  drew  the  funds. 
They  immediately  went  to  another  city,  where 
defendant  registered  under  an  assumed  name, 
procured  currency  for  part  of  the  coin,  took 
most  of  the  funds  in  a  valise  to  a  railroad 
station,  where  he  obtained  two  tickets,  pay- 
ing therefor  from  the  appropriated  funds. 
Defendant  when  arrested  had  some  of  them 
on  his  person.  It  was  held  that  this  evi- 
dence was  sufficient  to  warrant  a  conviction 
for  aiding  and  abetting  in  the  embezzlement. 

An  admission  by  an  employee,  charged  with 
embezzlement  in  taking  money  in  his  em- 
ployer's custody  for  transmission,  that  he  had 
taken  it,  but  had  lost  it  at  poker,  and  that  he 
had  been  "  rolling  it  a  little  too  high,"  made 
to  the  company's  agent,  under  whose  orders 
he  was,  is  sufficient  to  show  that  he  used  the 
money  without  the  consent  of  the  employer. 
Smith  f.  State,  34  Tex.  Cr.  265,  30  S.  W.  236. 

Proof  of  a  continuous  series  of  conversions 
of  money  by  an  officer  to  tlie  use  of  another, 
in  pursuance  of  a  conspiracy  between  them, 
will  support  a  verdict  finding  the  aggregate 
sum  as  the  amount  of  a  single  embezzlement. 
Brown  v.  State,  18  Ohio  St.  496. 

The  uncorroborated  evidence  of  the  books 
kept  by  defendant   for   his   employer,  and 
which  he  falsified  to  conceal  his  peculations, 
is  sufficient  to  sustain  a  conviction.  State 
Reinhart,  26  Oreg.  466,  38  Pac.  822. 

63.  State  v.  Foster,  1  Pennew.  (Del.)  289, 
40  Atl.  939 ;  State  v.  'Porter,  26  Mo.  201 ; 
New  York  Ferry  Co.  v.  Moore,  102  N.  Y.  667, 
6  N.  E.  293.  And  see  cases  cited  supra,  note 
51. 

64.  McElroy  v.  People,  202  111.  473,  66 
N.  E.  1058  (holding  that  an  agent  who  con- 
verts to  her  own  use  money  of  her  employer, 
but  without  concealing  the  fact  or  denying 
the  indebtedness,  which  she  promises  to  pay, 
whereupon  the  employer  suspends  criminal 
prosecution  against  her,  is  not  shown  with 
sufficient  certainty  to  have  possessed  the 
requisite  criminal  intent)  ;  State  f.  Wallick, 
87  Iowa  369,  54  N.  W.  246  (holding  that  if 
the  evidence  introduced  by  the  prosecution  is 
consistent  with  good  faith  on  the  part  of  the 
accused,  there  is  no  such  intent  to  embezzle 
shown  as  is  necessary  under  the  statutes)  ; 


State  V.  Cowdery,  79  Minn.  94,  81  N.  W.  750, 
48  L.  R.  A.  92. 

An  unexplained  failure  to  pay  over  the 
money  which  the  accused  is  charged  with 
having  embezzled  does  not  of  itself  raise  a 
presumption  of  a  felonious  appropriation  suf- 
ficient to  convict.  State  v.  O'Kean,  35  La. 
Ann.  901. 

65.  California. —  People  v.  De  Lay,  80  Cal. 
52,  22  Pac.  90. 

Georgia. —  Almond  v.  State,  110  Ga.  883, 
36  S.  E.  215,  78  Am.  St.  Rep.  140. 

New  York. —  People  v.  Bradner,  10  N.  Y. 
St.  853. 

Texas.—  See  Golden  v.  State,  22  Tex.  App. 
1,  2  S.  W.  531. 

England.—  Rex  v.  Williams,  7  C.  &  P.  338, 
32  E.  C.  L.  644. 

See  18  Cent.  Dig,  tit.  "  Embezzlement," 
§  68. 

Circumstantial  evidence. —  The  fraudulent 
intent  may  be  proven  by  either  direct  or 
circumstantial  evidence.  State  v.  Foster,  1 
Pennew.  (Del.)  289,  40  Atl.  939. 

Fraudulent  intent  is  sufi&ciently  established 
by  proof  that  accused  concealed  the  taking 
of  the  money  until  he  was  found  out  and 
taxed  with  it,  although  he  then  admitted  it 
(Smith  V.  State,  34  Tex.  Cr.  265,  30  S.  W. 
236)  ;  or  by  proof  that  defendant  had  put 
the  goods  beyond  his  control,  and  secured 
money  and  drinks  on  them  (Harris  v.  State, 
(Tex.  Cr.  App,  1896)  34  S.  W,  922). 

66.  Walker  r.  State,  117  Ala,  42,  23  So. 
149;  State  v.  Fourchy,  51  La.  Ann.  228,  25 
So.  109 ;  State  v.  Thompson,  28  Oreg.  296,  42 
Pac.  1002;  Harris  v.  State,  21  Tex.  App.  478, 
2  S.  W,  830,    See  supra,  IV,  C,  4, 

67.  California. —  People  v.  Page,  116  Cal. 
386,  48  Pac.  326;  People  v.  Cobler,  108  Cal. 
538,  41  Pac,  401, 

Georgia. —  Robson  v.  State,  83  Ga,  166,  9 
S,  E,  610, 

Iowa. —  State  v.  King,  81  Iowa  587,  47 
N,  W.  775;  State  f.  Cowan,  74  Iowa  53,  36 
N.  W.  886. 

Michigan. —  People  v.  McKinney,  10  Mich. 
54. 

Minnesota. —  State  r.  Mims,  26  Minn.  183, 
2  N.  W.  494,  683. 

Mississippi. — Hemingway  v.  State,  68  j\Iiss. 
371,  8  So.  317. 

Missouri. —  State  v.  Mahan,  138  Mo.  112, 
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EMBEZZLEMEN  T 


VL  TRIAL  AND  REVIEW.^ 

A.  Reception  of  Evidence.  The  order  in  which  testimony  shall  be  intro- 
duced rests  largely  in  the  discretion  of  the  court.^'-* 

B.  Questions  of  Law  and  Fact.  In  a  prosecution  for  embezzlement  ques- 
tions of  law  are  to  be  determined  by  the  court,'^^  and  questions  of  fact  by  the 
jury.*^^ 

C.  Instructions  —  l.  In  General.  The  general  rules  of  law  governing 
instructions  to  the  jury  in  criminal  cases  generally  apply  in  prosecutions  for 
embezzlement.'^ 


39  S.  W.  465;  State  v.  Findley,  101  Mo.  217, 
14  8.  W.  485. 

See  18  Cent.  Dig.  tit.  "  Embezzlement," 
§  70. 

Document  based  on  hearsay. —  Where  a  col- 
lector of  customs  is  charged  with  embezzle- 
ment, a  duly  certified  transcript  from  the 
treasury  is  not  "prima  facie  evidence,  if  the 
items  thereof  were  not  taken  from  the  returns 
of  defendant,  but  were  returned  by  his  succes- 
sor from  talking  with  persons  who  had  paid 
duties  into  the  office.  U.  S.  v.  Forsythe,  25 
Fed.  Cas.  No.  15,133,  6  McLean  584. 

Failure  to  account  for  and  pay  over  public 
money  is  prima  facie  evidence  under  Nebr. 
Cr.  Code,  §  124.  Whitney  v.  State,  53  Nebr. 
287,  73  N.  W.  696;  Bolln  i\  State,  51  Nebr. 
581,  71  N.  W.  444. 

Office  record. —  On  the  trial  of  the  secretary 
of  a  board  of  education  who  was  also  county 
treasurer,  for  embezzlement  of  school  funds, 
the  records  of  the  treasurer's  office  showing 
that  defendant  as  secretary  had  on  a  certain 
date  receipted  to  himself  as  treasurer  for  a 
certain  sum  belonging  to  the  school-district 
Avere  not  conclusive  as  to  the  amount  paid. 
Hockenberger  r.  State,  49  Nebr.  706,  68  N.  W. 
1037. 

68.  See,  generally,  Criminal  Law. 

69.  Whitney  v.  'State,  53  Nebr.  287,  73 
N.  W.  696 ;  Coats  v.  People,  4  Park.  Cr. 
(N.  Y.)  662. 

70.  State  v.  Brown,  171  Mo.  477,  71  S.  W. 
1031,  holding  that  the  interpretation  of  a 
written  contract,  relied  on  by  the  state  as  es- 
tablishing the  relation  of  principal  and  agent 
between  defendant  and  the  prosecuting  wit- 
ness, is  -for  the  court. 

71.  Eggleston  v.  State,  129  Ala.  80,  30 
So.  582,  87  Am.  St.  Rep.  17 ;  Walker  v.  State, 
117  Ala.  42,  23  So.  149;  People  v.  Gordon, 
133  Cal.  328,  65  Pac.  746.  And  see,  supra, 
V,  C. 

"The  intent  with  which  the  party  ap- 
propriates the  money  or  property  to  his  own 
use  is  a  question  of  fact,  to  be  determined 
from  the  evidence  in  the  particular  case." 
State  V.  Trolson,  21  Nev.  419,  427,  32  Pac. 
030  [citing  People  v.  De  Lay,  80  Cal.  52.  22 
Pac.  90;  People  t\  Galland,  55  Mich.  628,  22 
N.  W.  81]. 

Whether  a  claim  of  right  to  retain  the  fund 
was  asserted  by  accused  in  good  faith  is  for 
the  jury.  State  v.  Lewis,  31  Wash.  75,  71 
Pac.  778. 

Whether  a  relation  of  master  and  servant 
[VI.  A] 


has  existed  between  the  prosecutor  and  ac- 
cused is  within  the  province  of  the  jury.  Reg. 
V.  Chater^  9  Cox  C.  C.  1.  See  also  Reg.  v. 
Bowerman,  [1891]  1  Q.  B.  112,  17  Cox  C.  C. 
151,  55  J.  P.  373,  60  L.  J.  M.  C.  13,  63  L.  T. 
Rep.  N.  S.  532,  39  Wkly.  Rep.  207;  Reg.  v. 
Foulkes,  L.  R.  2  C.  C.  150,  13  Cox  C.  C.  63, 
44  L.  J.  M.  C.  65,  32  L.  T.  Rep.  N.  S.  407, 
23  Wkly.  Rep.  696. 

72.  California. —  People  i:  Treadwell,  69 
Cal.  226,  10  Pac.  502. 

Georgia. —  Fuller  v.  State,  73  Ga.  408,  hold- 
ing that  where  it  does  not  clearly  appear 
whether  defendant  was  guilty,  or  whether  his 
deficit  arose  from  a  neglect  of  duty  in  mak- 
ing collections,  and  the  charge  of  the  court 
is  obscure  on  the  distinction,  there  should  be 
a  new  trial. 

North  Carolina. —  State  v.  Foust,  114  N.  C. 
842,  19  S.  E.  275. 

Ohio.—  Grillo  v.  State,  9  Ohio  Cir.  Ct.  394, 
6  Ohio  Cir.  Dec.  90. 

South  Carolina. —  State  v.  Ezzard,  40  S.  C. 
312,  18  S.  E.  1025. 

Texas. —  Cooksie  v.  State,  26  Tex.  App.  72, 
9  S.  W.  58;  Henderson  v.  State,  1  Tex.  App. 
432. 

Washington. — State  v.  Krug,  12  Wash.  288, 
41  Pac.  126. 

See  18  Cent.  Dig.  tit.  "Embezzlement," 
§  72. 

Necessity  for  charge. —  The  statutoi-y  terms 
"  embezzled,"  "  fraudulently  misapplied,"  or 
"  converted  to  his  own  use  "  are  employed  in 
their  ordinary  signification,  and  not  in  any 
technical  sense  requiring  elucidation  in  the 
charge.    Bridgers  v.  State,  8  Tex.  App.  145. 

Presenting  defense. —  The  charge  should 
present  the  defense  set  up  by  the  accused. 
Taylor  v.  Com.,  75  S.  W.  244,  25  Ky.  L.  Rep. 
374;  Stallings  v.  State,  (Tex.  Cr.  App. 
1901)  63  S.  W.  127.  However  "there  is  no 
duty  upon  the  court  to  emphasize  certain 
inconclusive  circumstances  from  which  the 
law  raises  no  presumption.  All  that  could 
be  properly  said  on  such  inconclusive  cir- 
cumstances is  that  they  are  competent  evi- 
dence for  the  jury's  consideration,  and  this  is 
sufficiently  done  by  the  admission  itself  of 
the  circumstances  in  evidence."  Hemingway 
V.  State,  68  Miss.  371,  420,  8  So.  317. 

Conformity  to  issues  and  evidence. —  It  is 
error  to  give  an  instruction  not  based  upon 
some  evidence  and  not  within  the  issues.  Wil- 
lis V.  State,  134  Ala.  429,  33  So.  226 ;  Walker 
V.  State,  117  Ala.  42,  23  So.  149;  Lang  v. 
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2.  As  TO  Intent.  The  jury  should  be  instructed  as  to  the  necessity  of  finding 
that  tlie  act  was  committed  Avitli  a  fraudulent  intent  and  conversely  where 
there  is  evidence  tendiiiijj  to  negative  the  felonious  intent  the  court  should  instruct 
the  jury  as  to  its  effect.''* 

3.  As  TO  Possession.  The  jury  should  be  instructed  as  to  the  possession  or 
custody  of  the  property,  and  the  capacity  or  character  in  which  it  was  held  by 
defendant.'^ 

4.  As  TO  Weight  and  Sufficiency  of  Evidence.  It  is  ordinarily  improper  for 
the  court  to  instruct  the  jury  as  to  the  w^eight  and  sufficiency  of  the  evidence.''^ 


state,  97  Ala.  41,  12  So.  183;  Thalheim  r. 
State,  38  Fla.  169,  20  So.  938;  Schintz  v. 
People,  178  III.  320,  52  N.  E.  903;  Jackson  v. 
State,  44  Tex.  Cr.  259,  70  S.  W.  760;  Mal- 
colmson  f.  State,  25  Tex.  App.  267,  8  S.  W. 
468.  See  also  Territory  r.  Mever,  3  Ariz.  199, 
24  Pac.  183;  State  r.  Crosswhite,  130  Mo.  358, 
32  S.  W.  991,  51  Am.  St.  Rep.  571.  Thus  in  a 
prosecution  of  one  canvassing  for  a  paper 
on  commissions  for  embezzling  collected  sub- 
scriptions, it  is  misleading  to  instruct  that 
an  agent  selling  goods  on  commission  will  be 
guilty  of  embezzlement  in  appropriating 
money  collected,  etc.  McElroy  v.  People,  202 
111.  473,  66  N.  E.  1058.  So  where  there  was 
no  evidence  tending  to  show  that  defendant 
hired  the  horse  alleged  to  have  been  em- 
bezzled, an  instruction  that  a  bailee  in  the 
present  case  is  a  person  who  hires  a  horse, 
etc.,  is  erroneous.  State  f.  Bonner,  178  Mo. 
424,  77  S.  W.  463.  And  on  the  trial  of  an 
agent  for  breach  of  trust  with  fraudulent 
intent,  the  court  properly  refused  to  charge 
that  before  larcen}^  can  be  committed  the 
property  must  have  come  into  the  possession 
of  the  person  from  whom  it  is  alleged  to  have 
been  stolen,  without  a  qualification  to  show 
that  possession  by  the  agent  is  possession 
by  the  principal.  State  r.  Ezzard,  40  S.  C. 
312,  18  S.  E.  1025. 

Construction  of  charge. —  If  the  charge  con- 
strued as  a  whole  correctly  presents  the  law 
applicable  to  the  case,  minor  errors  in  par- 
ticular parts  are  not  ordinarily  ground  for 
new  trial.  Hitter  v.  State,  70  Ark.  472,  60 
S.  W.  262;  People  v.  Leonard,  106  Cal.  302, 
39  Pac.  607 ;  Mills  v.  State,  53  Nebr.  263,  73 
N.  W.  761. 

Harmless  error. —  A  misdirection  is  no 
ground  for  a  new  trial  where  it  has  worked 
no  prejudice  to  defendant. 

California. —  People  r.  Leonard,  106  Cal. 
302,  39  Pac.  617. 

Iowa. —  State  v.  Brooks,  85  Iowa  366,  52 
N.  W.  240,  holding  that  where  the  jury 
were  instructed  that,  if  the  proofs  warranted, 
defendant  might  be  convicted  of  embezzle- 
ment, "  either  in  the  capacity  of  agent  .  .  . 
or  in  the  capacity  of  the  person  who  received 
or  collected  money  for  the  use  and  benefit  " 
of  the  person  alleged,  the  use  of  the  words 
"  and  benefit,"  although  not  in  the  statute, 
did  not  enlarge  the  meaning  of  the  instruc- 
tion. 

Mississippi. — Hemingway  v.  State,  68  Miss. 
371,  8  So.  317. 

Nebraska. — Whitney  v.  State.  53  Nebr.  287, 
73  N.  W.  696. 


South  Dakota. —  State  v.  Serenson,  7  S.  D. 
277,  64  N.  W.  130. 

Washington. —  State  v.  Lewis,  31  Wash.  75, 
71  Pac.  778,  holding  that  the  mere  use  in  an 
instruction  of  the  word  "  attorney,"  in  de- 
scribing defendant  in  a  prosecution  for  lar- 
ceny, although  the  state  had  elected  to  rely 
on  the  relation  of  principal  and  agent  and 
not  on  that  of  attorney  and  client,  was  not 
material  error. 

Wyoming. —  Wilbur  v.  Territory,  3  Wyo. 
268,  21  Pac.  698. 

73.  People  v.  Gordon,  133  Cal.  328,  65  Pac. 
746;  Taylor  v.  Com.,  75  S.  W.  244,  25  Ky. 
L.  Rep.  374;  State  v.  Rigall,  169  Mo.  659, 
70  S.  W.  150;  State  v.  Schilb,  159  Mo.  130,  60 
S.  W.  82;  State  v.  Noland,  111  Mo.  473, 
19  S.  W.  715  ;  State  v.  Manley,  101  Mo.  364,  17 
S.  W.  800 ;  State  t\  Temple,  63  N.  J.  L.  375, 
43  Atl.  697. 

Sufficiency. —  If  the  court  has  properly  and 
fully  instructed  as  to  fraudulent  intent,  it 
is  not  ordinarily  error  to  refuse  a  request 
for  a  further  special  instruction.  Brooks  v. 
State,  26  Tex.  App.  184,  9  S.  W.  562;  Dim- 
mick  V.  U.  S.,  121  Fed.  638,  57  C.  C.  A.  664. 

"Fraudulently,  unlawfully,  and  feloniously," 
in  an  instruction,  in  and  of  themselves  sup- 
ply the  idea  of  intentional  and  wilful  wrong- 
doing, and  no  additional  formula  is  needed. 
State  V.  Noland,  111  Mo.  473,  19  S.  W.  715; 
State  r.  Manley,  107  Mo.  364,  17  S.  W.  800. 

Intent  to  deprive  of  ownership. —  A  convic- 
tion will  not  be  set  aside  because  the  court  in 
its  instructions  referred  to  the  intent  to  de- 
prive the  owner,  etc.,  "  of  the  use  thereof 
absolutely,"  instead  of  the  intent  to  deprive 
such  owner  "  of  his  ownership  therein."  State 
V.  Pratt,  98  Mo.  482,  11  S.  W.  977. 

Intent  to  steal. —  It  is  not  necessary  to 
charge  that  the  conversion  must  be  made 
with  intent  to  steal  the  property.  People  v. 
Cobler,  108  Cal.  538,  41  Pac.  401. 

74.  Com.  V.  Swayne,  I  Pa.  Super.  Ct.  547, 
in  which  there  was  evidence  that  the  prop- 
erty was  withheld  under  a  bona  fide  claim 
of  right,  and  it  was  held  that  the  court  should 
have  instructed  the  jury  that  such  evidence 
negatived  the  felonious  intent.  See  also  Wad- 
ley  V.  Com.,  98  Va.  803*,  35  S.  E.  452. 

75.  Thomas  v.  State,  36  Fla.  109,  18  So. 
331 ;  State  v.  Brooks,  85  Iowa  366,  52  N.  W. 
240;  State  v.  Heath,  70  Mo.  565  [reversing 
8  Mo.  App.  99]. 

76.  Butler  v.  State,  91  Ala.  87,  9  So.  191. 
See  also  State  v.  Cowan,  74  Iowa  53,  36 
N.  W.  886 ;  Burnett  v.  State,  60  N.  J.  L.  255, 
37  Atl.  622. 
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5.  As  TO  Grade  of  Offense.  Wlien  there  is  a  doubt  of  fact  as  to  the  grade  of 
the  offense,  the  jury  should  be  instructed  appropriately  in  regard  to  the  minor 
degree ;  the  presumption  being  that  as  between  felony  and  misdemeanor  the 
accused  is  innocent  of  the  greater  offense.'^^ 

D.  Verdict.  The  verdict  must  be  certain  "^^  and  responsive  to  the 
indictment.'^^ 

E.  New  Trial.  It  is  no  ground  for  a  new  trial  that  defendant  was  tried 
ander  an  act  repealing  that  under  which  he  supposed  he  was  tried,  and  that  he 
was  thereby  misled. 


Where,  however,  the  facts  are  undisputed 

and  sufficient  to  warrant  it,  the  court  may 
charge  that  they  amount  to  embezzlement, 
if  the  jury  find  the  intent.  People  t.  Haw- 
kins, 106  Mich.  479,  64  N.  W.  736. 

An  instruction  that  if  the  jury  find  a  given 
state  of  facts  they  shall  convict  is  not  an 
invasion  of  the  province  of  the  jury  or  a 
comment  on  the  weight  of  the  evidence,  be- 
cause it  commands  their  verdict,  for  it  leaves 
them  free  to  find  the  facts  according  to  their 
own  view  of  the  weight  of  the  evidence. 
Hemingway  v.  State,  68  Miss.  371,  8  So. 
317. 

77.  Loving  v.  State,  44  Tex.  Cr.  373,  71 
S.  W.  277.    See  supra,  III,  A. 

Where  there  is  no  evidence  tending  to  show 
that  the  accused  is  guilty  of  an  inferior  de- 
gree of  the  offense,  it  is  not  error  to  fail  to 
charge  as  to  such  degree.  Taylor  v.  State,  29 
Tex.  App.  466,  16  S.  W.  302. 

78.  Guenther  t.  State,  24  N.  Y.  100,  hold- 
ing, however,  that  on  an  indictment  contain- 
ing nine  counts  for  embezzlement  of  different 
grades  and  other  counts  for  larceny,  a  ver- 
dict of  "  guilty  of  embezzlement "  was  not 
void  for  uncertainty,  being  equivalent  to  an 
acquittal  on  the  counts  for  larceny. 

General  verdict. —  Upon  trial  of  an  indict- 
ment for  embezzlement  of  public  property,  in 
the  absence  of  evidence  as  to  the  amount  of 
loss,  or  of  a  request  to  direct  a  special  find- 
ing in  respect  to  such  loss,  a  general  verdict 
of  guilty,  unaccompanied  by  such  a  finding, 
is  proper,  since  the  statutory  provision  that 
the  jury  "  may  find  and  state  with  their  ver- 
dict the  amount  of  loss  "  is  not  mandatory. 
People  V.  Bork,  96  N.  Y.  188. 

A  special  verdict  must  affirm  every  ma- 
terial ingredient  of  the  offense.  Thus  a  ver- 
dict finding  defendant  "  guilty  of  embezzle- 
ment of  a  sum  of  money  less  than  $25,"  with- 
out stating  that  the  money  was  the  property 
of  the  person  named  in  the  indictment,  or 
that  the  offense  was  committed  in  the  county 
in  which  the  court  sat,  is  insufficient.  Huff- 
man V.  State,  89  Ala.  33,  8  So.  28. 

The  grade  of  the  offense  must  be  shown  by 
the  verdict.  Thalheim  v.  State,  38  Fla.  169, 
20  So.  938.    And  see  supra,  III,  A. 

Recital  of  value. —  It  is  not  necessary,  in 
a  verdict  finding  defendant  guilty  of  the  em- 
bezzlement of  a  sum  of  money,  to  state  the 
value  of  the  money,  in  order  to  assess  the 
punishment,  because  money  is  not  to  be  val- 
ued in  its  own  terms,  and  the  courts  ju- 
dicially know  that  the  different  kinds  of 
money  current  in  this  country  circulate  at 
their  par  value.    State  v,.  Eastman,  62  Kan. 
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353,  63  Pac.  697  [disapproving  Gerard  v. 
State,  10  Tex.  App.  690]. 

Construction  as  to  acquittal. —  Where  an 
indictment  is  founded  on  a  statute  providing 
that  if  a  person  to  whom  money  or  property 
is  intrusted  for  hire  shall  embezzle  the  same 
he  shall  be  deemed  guilty  of  larceny,  the 
jury  find  defendant  not  guilty  of  the  offense 
charged  but  guilty  of  petit  larceny,  the  ver- 
dict is  one  of  acquittal.  State  v.  Weydemah, 
3  Wash.  399,  28  Pac.  749.  Where,  however, 
two  counts  of  an  indictment  against  a  clerk 
of  the  United  States  minf  charged  embezzle- 
ment for  failure  to  deposit  funds  in  his  hands, 
as  required  by  U.  S.  Rev.  St.  §  5492  [U.  S. 
Comp.  St.  (1901)  p.  3705],  and  two  other 
counts  charged  him  with  failure  to  deposit 
the  same  as  directed  by  the  secretary  of  the 
treasury,  for  which  a  punishment  is  provided 
by  the  same  section,  a  verdict  of  guilty  on 
tlie  latter  counts  only  did  not  operate  as  an 
acquittal  on  the  ground  that  the  crime  of 
embezzlement  charged  was  with  reference  to 
the  same  moneys  referred  to  in  such  subse- 
quent count.  Dimmick  v.  U.  S.,  121  Fed.  638, 
57  C.  C.  A.  664. 

Construction  as  to  place  of  commission. — 
Where  defendant  was  indicted  for  embezzling 
a  horse,  wagon,  and  harness,  and  it  appeared 
that  he  took  the  property  into  another  county, 
in  which  he  sold  the  horse,  and  that  he  re- 
tained the  wagon  and  harness,  the  fact  that 
the  jury  found  him  guilty  as  to  the  horse, 
and  were  silent  as  to  the  wagon  and  harness, 
does  not  show  that  they  found  the  embezzle- 
ment to  consist  of  the  sale  of  the  horse,  so 
as  to  make  the  place  of  the  commission  of  the 
crime  the  county  in  which  it  was  sold.  Peo- 
ple V.  Fly,  107  Gal.  497,  40  Pac.  805. 

79.  State  v.  Reonnals,  14  La.  Ann.  278  (to 
the  effect  that  on  an  indictment  for  embezzle- 
ment the  accused  cannot  be  found  guilty  of 
a  breach  of  trust)  ;  Myers  v.  State,  4  Ohio 
Cir.  Ct.  570,  2  Ohio  Cir.  Dec.  712  (holding 
that  where  the  indictment  charges  but  one 
offense,  a  verdict  based  on  a  finding  of  sev- 
eral offenses  is  erroneous,  and  should  be  set 
aside).  And  see  State  v.  Burks,  159  Mo.  568, 
60  S.  W.  1100. 

In  Louisiana  there  may  be  a  conviction  of 
larceny  under  an  indictment  for  embezzle- 
ment.   State  V.  Poland,  33  La.  Ann.  1161. 

In  Texas  there  may  be  a  conviction  for 
embezzlement  on  a  prosecution  for  theft. 
Whitworth  v.  State,  11  Tex.  App.  414.  See 
also  Huntsman  v.  State,  12  Tex.  App.  619; 
Simco  V.  State,  8  Tex.  App.  406. 

80.  Com.  V.  Slingluff,  3  Montg.  Co.  Rep. 
(Pa.)  205. 
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F.  Appeal  and  Error.  Mere  irregularities  or  non-prejudicial  errors  in  tlie 
trial  of  an  indictment  for  embezzlement  are  no  ground  for  reversal.^^ 

G.  Sentence  and  Punishment.^^  The  punishment  for  embezzlement  is 
fixed  by  statute,  and  is  usually  tine  and  imprisonment,^^  and  the  sentence  cannot 
exceed  the  punishment  as  tixed.^ 

Emblements.^  a  crop  growing  upon  land  ;  ^  a  crop  which  grows  yearly,  and 
is  raised  annually  by  expense  and  labor,  or  great  manurance  or  industry  ;  ^  a  crop 
which  is  the  result  of  special  labor  and  cultivation,  and  which  connnonly  com- 
pensates such  labor  within  the  year ;  ^  the  annual  product  of  things  sown  or 
planted;^  the  produce  or  fruit  of  land  sown  or  planted;  the  growing  crop  of 
those  vegetable  productions  of  the  soil,  such  as  grain,  garden  roots  and  the  like 
which  are  not  spontaneous,  but  require  an  outlay  of  cost  and  labor  in  one  part  of 
the  year,  the  recompense  for  which  is  to  arise  in  the  shape  of  a  crop  in  another 
part  of  the  same  year  ;  ^  a  product  of  the  earth  which  is  annual,  and  is  raised  by 
yearly  manurance  and  labor,  and  essentially  owes  its  annual  existence  to  the  cultiva- 
tion of  man  ; '  a  thing  which  grows  by  the  manurance  and  industry  of  the  owner.^ 
The  term  may  include  not  only  corn  and  grain  of  all  kinds,  but  everything  of  an 


81.  Iowa. —  State  r.  Brooks,  85  Iowa  366, 
52  N.  W.  240. 

Minnesota. —  State  r.  Rue,  72  Minn.  296, 
75  N.  W.  235. 

South  Dakota.— State  v.  Wright,  15  S.  D. 
628,  91  N.  W.  311. 

Texas. —  Farmer  v.  State,  (Cr.  App.  1896) 
34  S.  W.  620;  Crump  v.  State,  23  Tex.  App. 
615,  5  S.  W.  182. 

Washington. —  State  v.  Kasper,  5  Wash. 
174,  31  Pac.  636. 

See  also  supra,  note  72. 

82.  Mitigation  of  punishment  see  supra, 
III,  B,  4,  5. 

83.  U.  S.  V.  Bloomgarb,  24  Fed.  Cas.  No. 
14.613. 

84.  Whitworth  v.  U.  S.,  114  Fed.  302,  52 
C.  C.  A.  214,  in  which  the  costs  of  the  prose- 
cution were  superadded  to  the  fine,  which  the 
statute  fixed  at  the  amount  embezzled. 

Cumulative  sentence. — Where,  however,  the 
off'ender  is  convicted  on  a  number  of  counts 
in  an  indictment  charging  a  number  of  dis- 
tinct embezzlements,  a  cumulative  sentence 
may  be  imposed.  State  v.  Hawkins,  5  N.  J. 
L.  J.  56. 

Construction  of  sentence. —  Where  both  em- 
bezzlement and  larceny  are  charged  in  the 
indictment,  the  sentence  will  be  construed  to 
be  for  that  ofi"ense  to  whose  prescribed  punish- 
ment it  conforms.  Griffith  v.  State,  36  Ind. 
406. 

1.  Sometimes  called  "  fructus  industriales," 
in  contradistinction  to  "  fructus  naturales," 
which,  while  unsevered  from  the  soil,  be- 
longed to  the  realty.  Sparrow  v.  Pond,  49 
Minn.  412,  417,  52  N.  W.  36,  32  Am.  St.  Eep. 
571,  16  L.  R.  A.  103. 

Distinction  between  fructus  industriales 
and  fructus  naturales  as  applied  to  "  emble- 
ments "  see  State  v.  Crook,  132  N.  C.  1053, 
1057,  44  S.  E.  32. 

Distinction  between  "emblements"  and 
"  annual  crops "  as  used  in  an  act  concern- 
ing decedents'  estates  see  Evans  v.  Hardy,  76 
Ind.  527,  532. 


2.  Bouvier  L.  Diet,  [quoted  in  Cottle  v. 
Spitzer,  65  Cal.  456,  458,  4  Pac.  435,  52  Am. 
Rep.  305,  where  it  is  said  that  the  term  is 
nearly  synonymous  with  "crops"]. 

3.  Rogers  v.  Elliott,  59  N.  H.  201,  202, 
47  Am.  Rep.  192. 

4.  Owens  v.  Lewis,  46  Ind.  488,  508,  15  Am. 
Rep.  295  [citing  3  Redfield  Wills  151]. 

5.  Hamilton  v.  Austin,  36  Hun  (N.  Y.) 
138,  142. 

6.  Evans  r.  Hardy,  76  Ind.  527,  531  [quot- 
ing Webster  Diet.,  and  citing  Lansingburgh 
Bank  v.  Crary,  1  Barb.  (N.  Y.)  542;  Green 
V.  Armstrong,  1  Den.  ( N.  Y. )  550 ;  Bouvier 
L.  Diet.;  1  Hilliard  Real  Prop.  (4th  ed.) 
p.  18,  §  16;  Taylor  Landl.  &  Ten.  §  534;  Tol- 
ler Ex.  193;  3  Washburn  Real  Prop.  (4th  ed.) 
599]. 

7.  Sparrow  v.  Pond,  49  Minn.  412,  417,  52 
N.  W.  36,  32  Am.  St.  Rep.  571,  16  L.  R.  A. 
103,  where  Mitchell,  J.,  delivering  the  opinion 
of  the  court,  said :  "  This  class  included 
grain,  garden  vegetables,  and  the  like." 

"  Emblements  "  do  not  include  fruits  which 
grow  on  trees  which  are  not  planted  yearly 

(Sparrow  v.  Pond,  49  Minn.  412,  417,  52 
N.  W.  36,  32  Am.  St.  Rep.  571,  16  L.  R.  A. 
103;  Rogers  v.  Elliott,  59  N.  H.  201,  202, 
47   Am.   Rep.    192)  ;    nor   perennial  bushes 

(Sparrow  v.  Pond,  49  Minn.  412,  418,  52 
N.  W.  36,  32  Am.  St.  Rep.  571,  16  L.  R.  A. 
103)  ;  or  the  roots  or  bushes  from  which 
hops  and  berries  grow  (Hamilton  v.  Austin, 
36  Hun  (N.  Y.)  138,  142)  ;  grass  (Evans  r. 
Hardy,  76  Ind.  527,  531;  Perley  r.  Chase,  79 
Me.  519,  522,  11  Atl.  418;  Sparrow  v.  Pond, 
49  Minn.  412,  418,  52  N.  W.  36,  32  Am.  St. 
Rep.  571,  16  L.  R.  A.  103)  ;  trees  and  the  like 

(Evans  v.  Hardy,  76  Ind.  527,  531);  or 
nursery  trees  (Hamilton  v.  Austin,  36  Hun 

(N.  Y.)  138,  142). 

8.  Sparrow  v.  Pond,  49  Minn.  412,  418,  52 
N.  W.  36,  32  Am.  St.  Rep.  571,  16  L.  R.  A. 
103;  Graves  v.  Weld,  5  B.  &  Ad.  105,  119, 
2  L.  J.  K.  B.  176,  2  N.  &  M.  725,  27  E.  C.  L. 
53. 
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artificial  and  annual  profit,  that  is  produced  by  labor  and  manurance,^  corn  and 
other  growth  of  the  earth  which  are  produced  annually,  not  spontaneously  but  by 
labor  and  industry  and  thence  are  called  fructtis  industriales  ;  also,  a  crop  left 
growing  on  premises  by  an  outgoing  tenant ;  the  profit  which  the  tenant  of  an 
estate  is  entitled  to  receive  out  of  the  crops  which  he  has  planted,  and  which 
have  not  been  harvested  when  his  estate  ternriinates.^^  (See,  generally,  Ckops  ; 
Landlord  and  Tenant.) 

EMBRACE.^^  To  encircle;  to  encompass;  to  surround  or  inclose;  to  include, 
as  parts  of  a  whole,  or  as  subordinate  divisions  of  a  ]  art ;  to  comprehend, —  as, 
natural  philosophy  embraces  many  sciences.^^ 


9.  Owens  i:.  Lewis,  46  Ind.  488,  508,  If) 
Am.  Rep.  295  [citing  1  Williams  Ex. 
631]. 

"  Hops,  berries  and  the  like  are  emble- 
ments." Hamilton  r.  Austin,  36  Hun  (N.  Y.) 
138,  142.  See  also  Graves  v.  Weld,  5  B.  &  Ad. 
105,  119,  2  L.  J.  K.  B.  176,  2  N.  &  M.  725,  27 
E.  C.  L.  53  [citing  Latham  r.  Atwood,  Cro. 
Car.  515].  And  compare  Sparrow  i:.  Pond,  49 
Minn.  412,  418,  52  N.  W.  36,  32  Am.  St.  Rep. 
571,  16  L.  R.  A.  103. 

10.  Reiff  V.  Reiff,  64  Pa.  St.  134,  137. 


11.  Wood  V.  Noaek,  84  Wis.  398,  401,  54 
N.  W.  785. 

12.  Tiedeman  Real  Prop.  §  70  [quoted  in 
Miller  v.  Wohlford,  119  Ind.  305,  309,  21 
N.  E.  894]. 

13.  "  Embrace  "  as  applied  to  the  taxation 
of  a  company  doing  business  in  a  colony  see 
Marshall  v.  Orpen,  [1895]  A.  C.  606,  610,  64 
L.  J.  P.  C.  177,  72  L.  T.  Rep.  N.  S.  783,  11 
Reports  560. 

14.  Webster  Diet,  [quoted  in  Hibberd  v. 
Slack,  84  Fed.  571,  578]. 
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By  Arthuk  p.  Will  * 
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III.  ATTEMPTS  AND  SOLICITATIONS,  540 
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vn.  Criminal  prosecution,  541 

A.  Indictment  and  Information,  541 

1 .  Form  and  Sitjficiency,  541 

2.  Variance,  541 

B.  Evidence,  541 

C.  Punishment,  542 

VIII.  CIVIL  LIABILITY,  542 

CROSS-REFERENCES 

Ful-  Matters  Relating  to : 

Bribery  in  General,  see  Bribery. 
Embracery  as  : 

Contempt  of  Court,  see  Contempt. 
Ground  For  New  Trial : 

In  Civil  Cases,  see  New  Trial  ;  Trial. 
In.  Criminal  Cases,  see  Criminal  Law. 
Obstructing  Justice  in  General,  see  Obstructing  Justice. 

I.  DEFINITION. 

Embracery  is  an  attempt  to  corrupt,  influence,  or  instruct  the  jury,  or  in  any 
way  incline  them  to  be  more  favorable  to  one  side  than  to  the  other,  by  money, 
promises,  threats,  or  persuasions,  whether  the  juror  on  whom  the  attempt  is  made 
give  any  verdict  or  not,  and  whether  the  verdict  be  true  or  false. ^ 


1.  Grannis  v.  Branden,  5  Daj'  (Conn.)  260, 
5  Am.  Dec.  143 ;  Brown  v.  Beauchamp,  5 
T.  B.  Mon.  (Ky.)  413,  17  Am.  Dec.  81; 
State  r.  Sales,  2  Nev.  268 ;  Gibbs  v.  Dewey,  5 
Cow.  (N.  Y.)  503;  2  Archbold  Cr.  Pr.  &  PI. 
1666;  Bacon  Abr.  Juries,  M,  3 ;  4  Blackstone 
Comm.  140;  Coke  Litt.  1575,  369a;  Hawkins 
P.  C.  (Curw.  ed.)  466;  1  Roscoe  Cr.  Ev.  (7th 
ed.)  690;  1  Russell  Crimes  264. 

Species  of  maintenance. —  When  committed 
by  a  person  not  a  party  in  interest  in  the 
cause,  embracery  is  a  species  of  maintenance 
and  is  an  old  offense  at  common  law.  Gibbs 
f.  Dewey,  5  Cow.  (N.  Y.)  503;  State  v. 
Brown,  95  N.  C.  685. 

Bribery  distinguished. —  Embracery,  as  has 
just  been  seen,  is  the  corrupt  attempt  to  in- 
fluence a  juror  by  money,  promises,  threats, 
or  persuasion.    Bribery  is  the  voluntary  giv- 


ing or  receiving  of  anything  of  value  in  cor- 
rupt payment  for  an  official  act  done  or  to 
be  done.*^  See  Bribery,  5  Cyc.  1039.  The  two 
crimes  differ  therefore  in  three  respects, 
namel}' :  ( 1 )  In  bribery  there  must  ( see 
Bribery,  5  Cyc.  1040)  and  in  embracery  there 
need  not  (see  cases  cited  supra)  be  a  thing 
of  value  given  or  promised.  In  this  aspect 
embracery  is  the  broader  offense.  (2)  In 
embracery  the  attempt  must  be  directed 
against  a  juror  (see  cases  cited  supra.  See 
also  'nfra,  V),  while  any  public  officer  who 
corruptly  accepts  payment  or  a  promise  of 
payment  for  the  doing  of  an  official  act  is 
guilty  of  bribery.  See  Bribery,  5  Cyc.  1040. 
In  this  aspect  bribery  is  the  broader  offense. 
(3)  In  the  case  of  bribery  both  giver  and 
taker  are  guilty  of  the  crime.  See  Bribery, 
5  Cyc.  1039.    In  the  case  of  embracery,  how- 


*  Author  of  "  A  Treatise  on  the  Law  of  Circumstantial  Evidence  ";  "  Amicus  Curiae,'"''  2  Cyc,  281. 
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II.  ELEMENTS. 

A.  Corrupt  Intent.  A  corrupt  purpose  is  essential  to  the  commission  of  the 
offense.^  Consequently  intoxication  may  be  a  defense  nor  is  a  person  guilty 
because  he  uses  language  calculated  to  influence,  a  verdict  in  the  presence  of  tlie 
jury  if  he  does  so  unawares/ 

B.  Overt  Act.  The  mere  intention  to  influence  a  jury,  although  it  be  expressed 
in  words,  is  not  sufficient.  There  must  be  an  attempt  to  carry  into  effect  the  cor- 
rupt purpose  by  some  direct  or  indirect  approach  to  and  communication  with  the 
jury.^ 

III.  Attempts  and  Solicitations. 

Embracery  being  itself  an  attempt,  there  is  no  such  crime  recognized  by  law 
as  an  attempt  to  commit  embracery,*^  but  there  may  be  a  solicitation  to  embracery."^ 

IV.  ACTS  CONSTITUTING  OFFENSE. 

The  gist  of  the  offense  is  an  overt  attempt  with  corrupt  intent  to  influence 
the  decision  of  a  juror,  and  any  act  which  has  a  tendency  to  effect  that  object 
falls  within  the  prohibition  of  the  law.^  It  is  immaterial  whether  the  juror  is 
approached  directly  or  indirectly,^  and  it  is  also  immaterial  by  what  means  he  is 
sought  to  be  influenced.^^ 

V.  PERSONS  SOLICITED. 

To  constitute  embracery  the  person  attempted  to  be  influenced  must  have 
been  a  juror.^^  It  is  sufficient,  however,  if  he  had  been  summoned  as  a  tales 
juror.    He  need  not  have  been  impaneled  in  the  trial. It  constitutes  the  offense 


ever,  only  the  person  seeking  to  influence  the 
juror  is  guilty.  Embracery  being  the  at- 
tempt corruptly  to  influence  a  juror,  the 
juror  himself  cannot  in  the  nature  of  the 
case  be  guilty  of  it  (see,  generally,  cases 
cited  supra ) ,  although  a  loose  dictum  may  be 
found  to  the  contrary  (Grannis  v.  Branden, 
5  Day  (Conn.)  260,  5  Am.  Dec.  143).  If, 
however,  the  juror  accepts  a  thing  of  value 
or  the  promise  of  it  in  consideration  of  a 
corrupt  decision,  then  while  he  is  not  guilty 
of  embracery  he  ■  commits  the  offense  of 
bribery  (see,  generally.  Bribery,  5  Cyc.  1039- 
1041),  and  in  this  event  the  giver  or  promisor 
is  guilty  of  both  ofi'enses  (see  cases  cited 
supra.    See  also  Bribery,  5  Cyc.  1039-1041). 

2.  State  V.  Brown,  95  N.  C.  685. 

3.  White  V.  State,  103  Ala.  72,  16  So.  63, 
holding,  however,  that  to  escape  punishment 
defendant  must  have  been  so  intoxicated  that 
he  did  not  know  what  he  was  doing  and  was 
incapable  of  discerning  right  from  wrong. 

4.  Com.  V.  Kauffmann,  1  Phila.  (Pa.)  534. 

5.  State  V.  Brown,  95  N.  C.  685,  where  the 
act  of  counsel  for  a  party  to  a  cause  in  going 
to  the  officer  in  charge  of  the  jury  and  say- 
ing that  he  had  come  to  give  them  instruc- 
tions and  asking  the  officer  to  let  him'  know 
if  they  needed  any  was  held  not  to  amount 
to  the  offense. 

6.  State  V.  Sales,  2  Nev.  268. 

7.  State  V.  Sales,  2  Nev.  268,  where  it  is 
said  that  to  solicit  an  attorney  to  use  money 
to  influence  the  jury  is  a  crime.  See  also 
Hawkins  P.  C.  (Curw.  ed.)  467. 

8.  State  V.  Williams,  136  Mo.  293,  38  S.  W. 
75. 

Soliciting  juror  not  to  attend  trial  see  Ob- 
structing Justice. 

[II.  A] 


Soliciting  officer  to  summon  particular  per- 
son as  juror  see  Obstructing  Justice. 

9.  State  V.  Brown,  95  N.  C.  685.  Although 
the  accused  does  not  speak  directly  to  the 
jurors,  yet  if  in  their  hearing  and  knowing 
them  to  be  jurors  he  uses  language  calcu- 
lated to  influence  their  verdict,  the  offense  ia 
complete.  Com.  v.  Kauffmann,  1  Phila.  (Pa.) 
534. 

10.  Caruthers  v.  State,  74  Ala.  406;  Gibbs 
V.  Dewey,  5  Cow.  (N.  Y. )  503  (unauthorized 
delivery  of  paper  to  jury  by  witness)  ;  Com. 
V.  McBride,  16  Phila.  (Pa.)  436  (appeals  to 
aid  prisoners  of  like  religion,  politics,  or 
views  on  temperance)  ;  Com.  v.  Crans,  2 
Pa.  L.  J.  Rep.  172,  3  Pa.  L.  J.  442  (letter). 

Discussion  with  juror. — To  tell  a  juror  any- 
thing about  the  case  in  which  he  is  sum- 
moned, or  to  discuss  with  him  in  conversa- 
tion the  evidence  and  principles  on  which  the 
case  should  be  decided,  with  a  view  to  in- 
fluencing his  action,  constitutes  the  offense. 
Grannis  i:.  Branden,  5  Day  (Conn.)  260,  5 
Am.  Dec.  143;  Com.  v.  Kauffmann,  1  Phila. 
(Pa.)  534;  I.  v.  F.,  Noy  102. 

Bribery, —  Under  a  statute  making  it 
bribery  to  offer  "  a  gift,  gratuity  or  thing 
of  value,"  etc.,  one  may  be  convicted  who 
off'ered  to  give  his  labor  "  to  chop  cotton  for 
a  week,"  since  the  word  "  gratuity "  em- 
braces any  recompense  or  benefit  of  pecuniary 
value.    Caruthers  v.  State^  74  Ala.  406. 

11.  See  cases  cited  supra,,  note  1. 

12.  State  V.  Glaudi,  43  La.  Ann.  914,  9 
So.  925 :  State  v.  McCrystol,  43  La.  Ann.  907, 
9  So.  922;  State  v.  Williams,  136  Mo.  293, 
38  S.  W.  75;  Com.  v.  Kauffmann,  1  Phila. 
(Pa.)  534. 

Regularity  of  panel. —  In  Missouri  it  is 
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of  embracery  to  attempt  to  inflnence  tlie  action  of  a  grand  juror  as  well  as  a 
petit  jnror. 

VI.  FAILURE  OF  ATTEMPT. 

It  is  not  tlie  result  of  the  interference  which  makes  the  crime,  but  the  attempt 
to  instill  an  idea  which  shall  influence  the  juror.^**  It  is  immaterial  that  the  juror 
tampered  with  was  not  in  fact  influenced. Tlie  oftense  is  consummated  when 
the  attempt  is  made,  whether  a  verdict  is  found  in  accordance  with  the  wishes  of 
the  accused  or  not,  whether  the  juror  gives  any  verdict  or  not,  and  whether  the  ver- 
dict be  true  or  false. 

VII.  Criminal  prosecution. 

A.  Indictment  and  Information^'  —  l.  Form  and  Sufficiency.^^  Several 
indictments  found  at  different  times  but  alleging  the  same  facts  in  different  forms 
may  be  treated  as  one.^^  The  indictment  must  charge  the  crime  with  reasonable 
certain ty.^°    Ultimate  facts  and  not  evidence  should  be  stated.^^ 

2.  Variance.  If  the  proof  conforms  substantially  to  the  allegations  of  the 
indictment  it  is  suflicient.''^^ 

B.  Evidence.^^  The  rules  of  evidence  prevailing  in  criminal  prosecutions 
generally  are  applicable  in  prosecutions  for  embracery .'^"^ 


immaterial  that  the  panel  Avas  irregularly 
summoned.  In  any  event  objection  to  the 
irregularity  of  the  panel  cannot  be  raised 
collaterally  in  a  prosecution  for  embracery. 
State  r.  Williams,  136  Mo.  293,  38  S.  W.  75. 

13.  People  f.  Glen,  64  N.  Y.  App.  Diy.  167, 
71  N.  Y.  Suppl.  893,  15  N.  Y.  Cr.  547  ;  Doan's 
Case,  5  Pa.  Dist.  211,  17  Pa.  Co.  Ct.  521; 
Com.  i\  Crans,  2  Pa.  L.  J.  Rep.  172,  3  Pa. 
L.  J.  442. 

14.  Coke  Litt.  3686. 

15.  State  V.  Williams,  136  Mo.  293,  38 
S.  W.  75. 

16.  State  V.  Williams,  136  Mo.  293,  38 
S.  W.  75;  Com.  r.  Kauffmann,  1  Phila.  (Pa.) 
534. 

17.  See,  generally,  Indictments  and  In- 
formations. 

18.  For  forms  of  indictments  and  informa- 
tions see  White  v.  State,  103  Ala.  72,  16  So. 
()3;  Caruthers  v.  State,  74  Ala,  406;  State  r. 
Dankwardt,  107  Iowa  704,  77  N,  W.  495; 
State  V.  McCrystol,  43  La.  Ann,  907,  9  So. 
922;  State  v.  Williams,  136  Mo,  293,  38 
S,  W,  75;  State  f.  Freeman,  15  Vt,  723; 
Davis  Prec,  113  and  note  \_c\ted  in  2  Bishop 
Cr.  Proc.  §  344;  2  Wharton  Prec.  1022]. 

19.  State  i;.  Brown,  95  N.  C.  685. 

20.  State  v.  Dankwardt,  107  Iowa  704,  77 
N.  W.  495, 

Description  of  acts  done. —  The  acts  consti- 
tuting the  alleged  attempt  to  influence  the 
juror  should  be  set  out  in  the  indictment. 
State  V.  Brown,  95  N.  C.  685. 

Intent. — An  indictment  charging  defendant 
with  unlawfully  and  feloniously  attempting 
improperly  to  influence  a  juror  by  requesting 
him  to  see  that  the  right  was  done  and  that 
it  would  not  be  to  his  loss  and  by  the  use 
of  similar  language  sufficiently  shows  that 
the  words  were  not  used  innocently  and  with 
proper  intent.  State  v.  Dankwardt,  107  Iowa 
704,  77  N.  W,  495. 

Person  solicited. —  An  indictment  which 
charges  an  off"er  to  bribe  a  juror  and  which 
alleges  that  the  juror  was  employed  at  the 
time  with  eleven  others  in  the  trial  of  a 
designated  offense  need  not  allege  that  he 


had  been  summoned  or  impaneled,  Caruthers 
V.  State,  74  Ala,  406,  iVn  indictment  charg- 
ing that  the  accused  "  did  unlawfully  at- 
tempt to  influence  another  as  a  juror  ,  .  . 
with  intent  to  improperly  influence  his  ac- 
tions and  findings  as  a  juror  in  said  cause  " 
sufficiently  charges  that  accused  knew  that 
the  person  in  question  was  a  juror.  State  v. 
Dankwardt,  107  Iowa  704,  77  N.  W.  495, 

Trial  of  previous  case. —  An  indictment  al- 
leging that  a  particular  term  of  court  was 
held  and  that  the  trial  was  had  before  the 
chief  judge  is  insufficient  without  showing 
that  a  quorum  of  the  judges  was  present. 
State  r.  Freeman,  15  Vt,  723. 

21.  State  f.  Dankwardt,  107  Iowa  704,  77 
N,  W.  495. 

22.  State  v.  Dankwardt,  107  Iowa  704,  77 
N.  W,  495,  holding  also  that  the  omission  in 
an  indictment  of  the  abbreviation  "  jr,"  after 
the  name  of  a  party  to  the  suit  in  which  the 
crime  is  alleged  to  have  been  committed  is 
not  material.  So  in  the  trial  of  one  "  Ca- 
ruthers "  for  an  offer  to  bribe  a  juror  a  writ- 
ing signed  "  Carethers,"  which  was  sho\\Ti  to 
have  come  from  defendant  and  to  have  been 
transmitted  by  his  authority  to  the  juror,  was 
held  admissible,  Caruthers  i;.  State,  74  Ala. 
406. 

Intent. —  Under  a  statute  which  provides 
for  the  punishment  of  one  who  shall  offer  or 
promise  a  bribe  to  a  juror  with  intent  "  to 
bias  the  mind  or  influence  the  decision  of  the 
juror,"  the  two  alternative  intents  are  not  the 
same.    White  f.  State,  103  Ala.  72,  16  So,  63. 

Person  solicited. —  Where  an  indictment  al- 
leges that  the  person  improperly  attempted 
to  be  influenced  was  a  member  of  the  grand 
jury  previously  summoned,  proof  that  his 
name  had  been  drawn  from  the  jury  box  and 
published  but  that  he  had  not  been  formally 
summoned  Avhen  the  attempt  was  made  is  an 
immaterial  variance.  People  v.  Glen,  64  N.  Y. 
App.  Div.  167,  71  N.  Y.  Suppl.  893,  15  N.  Y. 
Cr.  547. 

23.  See,  generally,  Criminal  Law. 

24.  White  v.  State,  103  Ala.  72,  16  So.  63, 
holding  that  the  burden  is  on  the  state  to 
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C.  Punishment.  Embracery  is  a  misdemeanor  and  is  generally  punishable  by 
fine  and  imprisonment.^'^ 

VIIL  CIVIL  LIABILITY. 

In  some  jurisdictions  the  person  aggrieved  by  the  corrupt  influencing  of  a 
juror  may  maintain  a  penal  action  against  both  the  embracer  and  the  juror  to 
recover  a  forfeiture  prescribed  bj  statute.^^ 

EMERGENCY.  Any  event  or  occasional  combination  of  circumstances  which 
calls  for  immediate  action  or  remedy ;  pressing  necessity  ;  exigency ;  ^  a  sudden 
or  unexpected  happening;  an  unforeseen  occurrence  or  condition.^ 

EMIGRANT.^  A  person  who  emigrates  or  quits  one  country  or  region  to 
settle  in  another.*    (See,  generally,  Aliens  ;  Citizens.) 

EMIGRANT  AGENT.  A  person  engaged  in  hiring  laborers  within  the  state  to 
be  employed  beyond  the  limits  thereof;^  any  person  engaged  in  hiring  laborers 
or  soliciting  emigrants  in  the  state  to  be  employed  beyond  the  limits  of  the  state/' 
(See,  generally,  Aliens.) 

EMIGRATE.  To  remove  from  one  country  or  state  to  another,  for  the  pur- 
pose of  residence."^    (See,  generally.  Aliens  ;  Citizens.) 

Emigration.  The  act  of  changing  one's  domicile  from  one  country  or  state 
to  another.^  (Emigration  :  In  General,  see  Aliens.  Constituting  Expatriation, 
see  Citizens.) 


prove  beyond  a  reasonable  doubt  every  ma- 
terial allegation  of  the  charge. 

Attempts  on  other  jurors. —  To  establish 
the  corrupt  intent  it  is  admissible  to  show 
that  defendant  attempted  to  corrupt  other 
jurors.  State  V.  Williams,  136  Mo.  293,  38 
S.  W.  75. 

Conclusions. —  On  an  issue  whether  accused 
was  intoxicated,  a  witness  who  has  long 
known  him  may  testify  that  he  spoke  with 
his  usual  intelligence.  It  being  impossible 
for  the  witness  to  reproduce  the  manner,  tone 
of  voice,  and  other  conditions,  he  might  state 
those  conditions  as  a  collective  fact.  White 
f.  State,  103  Ala.  72,  16  So.  63. 

Corroboration. —  It  is  improper  to  admit  in 
corroboration  evidence  that  the  witness  had 
previously  expressed  a  belief  that  accused  had 
attempted  to  influence  a  juror;  he  not  hav- 
ing stated  his  grounds  of  belief  at  the  time. 
Com.  V.  Kay,  14  Pa.  Super.  Ct.  376. 

Evidence  of  pending  suit. —  To  show  that  a 
cause  is  pending,  the  indictment,  docket,  and 
entries  therein  may  be  introduced  in  evidence. 
White  V.  State,  103  Ala.  72,  16  So.  63. 

Evidence  of  service  as  juror. —  The  com- 
plaint, answer,  and  minutes  of  court  in  the 
original  suit  are  admissible  to  show  that  the 
juror  served  therein.  People  v.  Northey,  77 
Cal.  618,  19  Pac.  865,  20  Pac.  129. 

25.  Gibbs  v.  Dewey,  5  Cow.  (N.  Y.)  503. 

26.  N.  Y.  Code  Civ.  Proc.  §§  1193,  1194, 
evidently  modeled  after  38  Edw.  Ill,  c.  12, 
since  repealed  by  6  Geo.  IV,  c.  50,  §  62. 

1.  Webster  Diet,  \_quoted  in  People  v.  Board 
of  Sup'rs,  21  111.  App.  271,  274]. 

Emergency  requiring  a  temporary  appoint- 
ment of  diplomatic  officer  see  2  Cyc.  262. 

"  Medical  emergency  "  within  the  meaning 
of  a  statute  relating  to  physicians  and  sur- 
geons see  People  v.  Lee  Wah,  71  Cal.  80,  82, 
11  Pac.  851. 
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2.  Century  Diet,  \_quoted  in  Sheehan  r. 
New  York,  37  Misc.  (N.  Y.)  432,  433,  75 
N.  Y.  Suppl.  802]. 

3.  "  Emigrant  laborers,"  as  used  in  the  rep- 
resentation that  a  ship  "  will  carry  emigrant 
labourers  not  over  forty,"  applies  to  men 
only.  Richards  v.  Hayward,  2  M.  &  G.  574, 
590,  2  Scott  N.  R.  670,  40  E.  C.  L.  750. 

"Emigrant  passengers,"  as  used  in  the 
act  of  congress  of  March  2,  1882,  regulating 
the  number  of  emigrant  passengers  to  be 
carried  by  ships  see  The  Danube,  55  Fed.  993, 
995. 

Emigrant  transportation  considered  see  9 
Cyc.  211  note  15. 

4.  Webster  Int.  Diet,  {.quoted  in  Williams 
V.  Fears,  110  Ga.  584,  586,  35  S.  E.  699,  50 
L.  R.  A.  685;  Varner  r.  State,  110  Ga.  595, 
596,  36  S.  E.  93].  See  also  Woodson  v.  State, 
114  Ga.  844,  846,  40  S.  E.  101?. 

5.  Varner  v.  State,  110  Ga.  595,  596,  36 
S.  E.  93;  Williams  v.  Fears,  110  Ga.  584, 
586,  35  S.  E.  699,  50  L.  R.  A.  685  ^affirmed 
in  179  U.  S.  270,  273,  21  S.  Ct.  128,  45  L.  ed. 
186];  State  v.  Hunt,  129  N.  C.  686,  687,  40 
S.  E.  216,  85  Am.  St.  Rep.  758. 

6.  22  S.  C.  St.  at  L.  {quoted  in  State  r. 
Napier,  63  S.  C.  60,  65,  41  S.  E.  13]. 

7.  Webster  Int.  Diet,  [quoted  in  Williams 
V.  Fears,  110  Ga.  584,  586,  35  S.  E.  699,  50 
L.  R.  A.  685]. 

8.  It  is  to  be  distinguished  from  "ex- 
patriation." The  latter  means  the  abandon- 
ment of  one's  country  and  renunciation  of 
one's  citizenship  in  it,  while  emigration  de- 
notes merely  the  removal  of  person  and  prop- 
erty to  a  foreign  state.  The  former  is  usually 
the  consequence  of  the  latter.  Emigration  is 
also  used  of  the  removal  from  one  section  to 
another  of  the  same  country.  Black  L.  Diet. 
See  also  Mcllvaine  v.  Coxe,  2  Cranch  (U.  S.) 
280,  2  L.  ed.  279. 
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6.  Changing  Character  of  Road,  638 

7.  Navigable  Rivers,  639 

VIII.  Necessity  and  expediency  of  exercising  Power,  639 

A.  Determination  by  Legiskiture,  639 

n  Determination  on  Delegation  of  Power  to  Condemn,  630 

IX.  Necessity  and  Extent  of  appropriation,  633 

A.  In  General,  633 

B.  On  Delegation  of  Power,  633 

1.  In  General,  633 

2.  Selection  and  Location,  634 

3.  A7nou7it,  Width,  Etc.,  636 

a.  In  General,  636 

b.  Prosp>ective  Needs,  637 

4.  Adjoining  Land,  638 

X.  Compensation,  638 

A.  Definition,  638 

B.  Necessity  For  and  Right  to  Compensation,  639 

1.  Constitutional  Guaranty,  639 

a.  hi  General,  639 

b.  Direct  Taking  by  State  or  Municipality,  639 

(i)  Ln  General,  639 
(ii)  For  Highway  or  Street,  639 

2.  Statutory  Provisions,  640 
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a.  For  Making  Compensation^  640 

b.  For  Determining  Com^pensation,  642 

c.  Designation  of  Fund  For  Compensation^  645 

d.  Curative  Acts,  646 

C.  Property  or  Rights  For  Which  Compensation  Must  Be  Made,  646 

1.  Business  or  Profession,  646 

2.  Easements,  646 

3.  Franchises,  647 

4.  Material  Taken  From  Uncondemned  lands,  647 

5.  Bight  of  Cmnmon,  648 

6.  Riparian  Bights,  648 

7.  Lands,  652 

8.  Personal  Property  and  Bights  Therein,  652 

D.  Taking  or  Injuring  Pro'perty  as  Ground  For  Compensation,  652 

1.  In  General,  652 

2.  Conseguential  Damages,  653 

a.  ^  General,  653 

b.  Under  Constitutional  or  Statutory  Provisions  Beguiring 

Compensation  For  Property  Damaged  or  Injured,  655 

3.  Temporary  Occupation,  657 

a.  In  General,  657 

b.  Entering  For  Pr eliminate  Survey  and  like  PurpoRes,  657 

4.  Locating,  Filing  Maps,  Etc.,  658 

5.  Commencement  of  Proceedings,  659 

6.  Passage  of  Statute  or  Ordinance,  659 

7.  Constructing  Drains,  Etc.,  659 

8.  Discharge  of  Sewerage,  660 

9.  Diversion  of  Water,  660 

10.  Flooding  Land,  661 

11.  Bem,oval  of  Lateral  Support,  662 

12.  Ohstructing  Street  or  Highway,  662 

13.  C hange  of  Grade  of  Street  or  Highway,  m2 

a.  Municipality,  662 

b.  Bailroad,  664 

14.  Yacation  or  Change  of  Highway  or  Street,  665 

15.  Discontinuance  of  Park,  667 

16.  Granting  Similar  Franchises,  667 

17.  Assessment  and  Taxation  of  Benefits,  667 

18.  When  Property  Previously  Devoted  to  Public  Use,  668 

a.  Compensation  to  Municipal  Corporations,  668 

b.  Compensation  to  Quasi- Public  Corporations,  668 

(i)  In  General^  668 

(ii)  Street  or  Highway  on  Bailroad,  669 
(ill)  Highway  or  Bailroad  on  Turnpike,  669 

(iv)  Bailroad  on  Bight  of  Way  of  Another  Bailroad, 

(v)  Telegraph  or  Telephone  on  Bailroad,  670 

c.  Compensation  to  Individuals,  670 

(i)  In  General,  670 

(ii)  For  New  Use  of  Street  or  Highway,  670 

(a)  In  General,  670 

(b)  What  Constitutes  a  New  Use,  672 

(1)  In  Genei^al,  672 

(2)  Plank'  Boads  or  Turnpikes,  673 

(3)  Commercial  Bailroads,  672 

(4)  Street  Bailways,  676 

(5)  Elevated  Boads,  679 
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(6)  Telegraph  and  Telephone  Structures,  68i 

(7)  light  and  Power  Structures,  682 
h)  Bicycle  Path,  683 

(9)  Use  of  Street  or  Ilighwary  Below  Sur- 
face, 683 

(ill)  Railroad  on  Canal,  683 

(iv)  Railroad  Over  Park,  684 

(v)  Telegraph  or  Telephone  on  Rail/road,  684 

(vi)  Second  Railroad  on  Right  of  Way,  684 
(vii)  Effect  of  Abandonment,  684 

E.  Measure  and  Elements  of  Damages,  684 

1.  In  General,  684 

2.  Where  Entire  Tract  Is  Taken,  685 

3.  Where  Part  of  Tract  Is  Taken,  687 

4.  Where  Property  Is  Injured  But  No  Part  Is  Taken,  091 

5.  Where  Takvitg  or  Interference  Is  Temporary,  692 

6.  Where  G  laimant  Owns  less  Than  Fee,  693 

a.  In  General^  693 

b.  Rights  of  lessee,  694 

7.  Where  Franchise  or  Property  of  Corporation  Is  Taken,  694 

8.  Where  Highway  or  Right  of  Way  is  Broadened,  696 

9.  Where  Property  Is  Already  Devoted  to  Public  Use,  696 

a.  Taking  of  Railroad  Right  of  Way,  696 

(i)  For  Ilighvjay  or  Street,  696 

(a)  General  Rule,  696 

(b)  Crossing  Gates,  Cattle-Gua/rds,  Etc.,  697 

(c)  Increased  Cost  of  Operation  and  Interruption 

of  Traffic,  698 
(ii)  Use  by  Another  Railroad,  698 

(a)  For  Crossing,  698 

(b)  Use  or  Occupation  of  Tracks,  699 
(ill)  Use  by  Telegraph  or  Telephone  lines,  699 

b.  Taking  of  Street  or  Highway,  700 

(i)  Occupation  or  Obstruction,  700 

(a)  General  Ride,  700 

(b)  DimimUion  in  Market  Value,  701 
(o)  Diminution  in  Rental  Value^  702 

(d)  Value   of  Property   For  Particula/r  Pur- 

poses, 702 
(ii)  Alteration  of  Grade,  703 
(ill)  Vacation  or  Change  of  Route,  703 

10.  Where  Railroad  Is  located,  704 

1 1.  Where  Riparian  lands  or  Rights  Are  Tak-en,  TOO 

a.  Taking  lands,  706 

b.  Flooding  lands,  707 

c.  Taking  or  Diverting  Waters,  707 

d.  Polluting  Waters,  708 

e.  Taking  Water -Power,  708 

12.  Where  Street  or  Highway  Is  Opened,  709 

a.  General  Rides,  709 

b.  Taking  of  Private  Way,  710 

13.  General  and  Special  Da/mages,  710 

14.  Nominal  Damages,  711 

a.  In  General,  711 

b.  Taking  Property  Previously  Devoted  ie  Public  Use  or 

Subject  to  Easement,  711 
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ii)  Ear  Street  Purposes^  711 

(a)  Easement  Taken,  711 

(1)  T7i  General,  711 

(2)  ITUjltiDay  Over  Railroad,  712 

(b)  Fee  Taken,  712 

(ii)  For  Railroad  Purposes,  712 
(ill)  For  Sewer  Purposes,  718 
(tv)  For  Tele(jraph  Purposes,  713 

15.  Prospective  Damages,  713 

a.  Prospective  Increase  in  Value,  713 

b.  Prospective  Injury,  715 

16.  Remote  cond  Speculative  Damages,  715 

17.  Diminution  or  Reduction  of  Dam,ages,  717 

18.  Time  as  of  Which  Damages  Are  Estimated,  719 

a.  Ti7ne  of  Taking,  719 

b.  Time  of  Filing  Plat,  720 

c.  Time  of  Decision  to  Take  Particular  Tract,  720 

d.  Time  of  Filing  Bond  For  Payment,  720 

e.  Time  of  Entry,  721 

f .  Time  of  Construction  of  Imp>rcn)ement,  721 

g.  Time  of  Enactment  of  LaAo  Authorizing  Improvement,  721 

h.  Time  of  Institution  of  Proceeding,  721 
i.  Time  of  Trial,  722 

j.  Time  of  Award,  722 
K.  Where  Taking  Is  hy  Consent,  722 
1.  Where  Taking  Was  Wrongful,  723 
m.  Assessment  on  Appeal  or  Second  Trial,  723 
11.  Damages  Accruing  Pendente  lite,  724 

19.  Particular  Elements  of  Damage,  7,24 

a.  Adaptability  of  Property  to  Particular  Uses,  724 

(i)  General  Rules,  724 

(ii)  Instances  of  Uses  or  Adaptability,  726 

(a)  Adaptability  For  Bidlding  lots,  726 

(b)  Use  to  Which  Property  Is  Already  Devoted,  727 

(c)  Owner'' s  Intended  Use,  727 

b.  Injury  From  Negligence,  Nuisance,  or  Trespass,  728 

c.  Injury  to  Contiguous  Tracts,  729 

d.  Injury  to  Business,  Inconvenience,  Expense,  Etc.,  733 

(i)  Injury  to  Trade  or  Busimess  in  General,  733 

(ii)  Inconvenience  in  Use  of  Property,  737 
(ill)  Expenses  Incurred,  741 

(iv)  Injuries  to  Lessees,  743 

e.  Interest,  744 

f.  Loss  of  Privacy,  746 

ff.  Obstruction  of  Light,  Air,  Access,  Etc.,  746 
li.  Productiveness  and  Rental  Value,  750 
i.  Risk  of  Injury  to  Person  or  Property,  751 
j.  Smoke,  Ashes,  Foul  Odors,  Noise,  Vibration,  Etc.,  753 
k.  Special  Value  to  Taker  and  Adaptability  to  Particular 

Public  Use,  757 
1.  Taxes,  758 
m.  Value  of  Crops,  Grass,  Trees,  Etc.,  758 
n.  Value  of  Improvements,  759 

(i)  Improvements  by  Owner,  759 
(a)  In  General,  759 
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(b)  Time  of  Erection^  761 

(c)  Removal^  763 

(ii)  Improvements  by  Lessee,  763 
(in)  Improvements  hy  Taher,  763 
20.  Deduction  of  Benefits,  764 

a.  Set  Off  Against  Value  of  Part  Taken,  764 

b.  Set  Off  Against  Damage  to  Residue,  767 

c.  Set  Off  Against  Damage  to  Separate  Tract,  768 

d.  Set  Off  of  Benefits  From  Another  Improveifnent,  769 

e.  Character  of  Benefits,  769 

(i)  In  General,  769 

(ii)  General  and  Special  Benefits,  770 
(in)  With  Reference  to  Time,  773 

f .  Proof  of  Benefits,  774 

F.  Payment  of  Compensation,  775 

1.  Prepayment  and  Security  For  Payment,  775 

a.  Introductory  Statement,  775 

b.  ^¥here  Property  Is  Taken,  775 

(i)  By  State  or  Municipal  Co7poration,  775 

(n)  By  Private  Corporations  or  Individuals,  776 

(a)  Under  Constitutional  or  Statutory  Provisions 

Expressly  Requiring  Prepayment,  776 

(b)  Under  Constitutional  or  Statutory  Provisions 

Not  Expressly  Requiring  Prepayment,  778 

(c)  Under  Constitutional  Provisions  Requiring 

Prepayment  or  Payment  Into  Court  For 
Owner,  779 

(d)  Under  Constitutional  07'  Statutory  Provisions 

Requiring  Prepayment  or  Security,  780 

(e)  Under  Coiistitutional  or  Statutory  Provisions 

Requiring  Prepayment  or  Deposit  of 
Money,  781 

c.  Where  Property  Is  Damaged,  781 

d.  Waiver  of  Prepayment  or  Secui'ity,  782 

2.  Medium  of  Payment,  783 

3.  Tender  of  Payment,  783 

4.  Effect  of  Payment  or  Security  or  Making  Deposit,  784 

a.  In  Generul,  784 

b.  When  Title  or  Easement  Passes,  785 

5.  Effect  of  Failure  to  Pay  or  Deposit  Damages,  786 

6.  Presumption  of  Payment,  786 

G.  By  and  to  Whom  Compensation  Made,  786 

1.  Persons  Liable,  786 

a.  In  General,  786 

b.  Corporation  Succeeding  to  Right  of  Condemning  Corpo- 

ration, 787 

c.  Municipal  Corporation,  787 

d.  Joint  Liability,  788 

2.  Persons  Entitled,  788 

a.  Owners,  788 

(i)  In  General,  788 

(ii)  Apportionment^  790 

b.  Lessor  and  Lessee,  790 

c.  Life -Tenant  and  Remainder  -Man,  793 

d.  Mortgagor  and  Mortgagee,  704 

e.  Vendor  and  Purchaser,  795 
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(i)  In  General,  795 

(ii)  Conveycmce  Pending  Proceedings,  797 
(ill)  Purchaser  at  Foreclosure  Sale,  798 

f.  Ileir,  Legatee,  Devisee,  and  Legal  Representative,  798 

g.  Owner  Absent  or  Under  Disability,  799 

h.  Other  Encumbrancers  or  Lien-Holders,  799 
3.  Conflicting  Claims,  800 

H.  Extinguishment  of  Right  to  Compensation,  800 

1.  By  Grant,  800 

2.  By  Release,  803 

3.  By  Estoppel  or  Waiver,  804 

XL  PROCEEDINGS    TO    CONDEMN    PROPERTY    AND    TO    ASSESS  COMPEN- 
SATION, 805 

A.  Nature  of  Conderanation  Proceedings,  805 

B.  The  Right  to  Institute  Proceedings,  808 

1.  In  General,  808 

2.  Who  May  Institute  Pi'oceedings,  808 

3.  Title  of  Applicant,  809 

4.  Proceedings  by  Individuals,  810 

C.  Jurisdiction,  810 

1.  /?i  General,  810 

2.  Prerequisites  to  Jurisdiction,  812 

D.  Compliance  With  Req%iirements  of  Statute,  815 

1.  T^i  General,  815 

2.  Surveys,  Maps,  Location,  Termini,  Etc.,  817 

3.  Attemjpt  to  Agree  With  Owners,  821 

4.  Notice  to  Treat,  824 

5.  Ordinances  and  Resolutions,  827 

6.  Instituting  the  Proceedings,  828 

7.  Giving  Bond  or  Other  Security,  829 

8.  TFafiJ^r  of  Objections  For  Non-Compliance,  829 

E.  StattUe  or  Chai'ter  Governing  Proceedings,  830 

1,  In  General,  830 

2.  Change  or  Repeal  of  Statutes,  831 

F.  Tribunal  and  Venue,  832 

1.  TA^  Tribunal,  832 

2.  Fmt^f^        Change  of  Venue,  834 

G.  What  Will  Bar  Right  to  Instittite  Proceedings,  8a5 

1.  In  General,  835 

2.  Pendency  of  Proceedings  by  Another,  837 

3.  Laches,  837 

H.  Parties,  837 

1.  Defendants  or  Respondents,  837 

2.  Lntervention  and  New  Parties,  840 

3.  Effect  of  Defect  or  Misjoinder  of  Parties,  840 
I.  Process  or  Notice,  841 

1.  Necessity,  841 

a.  General,  841 

b.  Effect  of  Appearance,  844 

2.  Persons  Entitled  to  Notice,  844 

3.  Form  and  Sufficiency,  845 

a.  /ti  General,  845 

b.  Descrijytion  of  Lmprovement  and  Lands  Affected,  846 

c.  Designation  of  Oimiers  or  Persons  Interested,  846 
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4.  Service^  846 

a.  Ii  General^  846 

b.  By  Publication^  847 

c.  By  Mail,  848 

5.  Time  of  Service,  848 

C.  Return  and  Proof  of  Service,  849 
J.  Pleadings,  850 

1.  Ii  General,  850 

2.  Application,  Petition,  or  Complaint,  850 

a.  Sufficiency  of  Allegations,  850 

(i)  In  General,  850 

(ii)  Right  and  Capacity  to  Institute  Proceedings,  851 
(ill)  Purpose  and  Necessity,  852 

(iv)  Intention  to  Complete  and  Operate  Improvev^ent,  853 

(v)  Inability  to  Agree  With  Owner,  853 

(vi)  Description  of  Property  and  Interests  Affected,  855 

(a)  In  General,  855 

(b)  Reference  to  Maps,  Plats,  Etc.,  857 

(vii)  Descrijytion  of  Route,  location^  Improvements,  and 

the  like,  857 

(viii)  Designation  of  Owners,  858 
(ix)  New  Use,  858 

b.  Signing,  Verifying,  and  Filing,  859 

c.  Defects  and  Objections,  859 

(i)  In  General,  859 

(ii)  Waiver,  859 

d.  Amendment,  859 

3.  Answer  and  Sid)sequent  Pleadings,  860 

a.  A  nswer.  Cross  Petition,  or  Plea,  860 

b.  Bill  of  Particulars,  861 

c.  Reply,  861 

K.  Issues  and  Varia^ice,  863 

1.  Issues,  863 

a.  In  General,  863 

b.  J. .9  to  Owner'' s  Title,  863 

2.  Variance,  863 

L.  Hearing  and  Determination  of  Right  to  Take,  863 

1.  In  General,  863 

2.  Questions  of  law  and  Fact,  864 

3.  Right  to  Open  and  Close,  865 

4.  Defenses  and  Objections,  866 

a.  Ii  General,  806 

b.  TAa^  Taking  Is  Not  Necessary,  866 

c.  That  No  Effort  at  Agreement  Was  Made,  867 

d.  Objections  to  Corporate  Existence,  Etc.,  867 

5.  Evidence,  868 

a.  Presumptions  and  Burden  of  Proof,  868 

b.  Admiss'ihility ,  869 

(i)  In  General,  869 

(ii)  Maps,  Plans,  and  Stirveys,  870 

c.  Sufficiency,  871 

6.  Orders,  Verdicts,  and  Findings,  871 
M.  Assessing  Damages,  872 

1.  /ti  General,  873 

2.  TTAom  yl.95<?6'.??<?<:7,  873 
a.  By  Jury,  873 
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(i)  Right  to  Jury,  873 

(a)  In  General,  872 

(b)  After  Assessment  hy  Commissioners,  874 
(ii)  Drawing  and  Summoning,  875 

(ill)  Selecting,  876 
(iv)  Qualifications,  876 

(v)  Oath,  878 

(vi)  Condtoct  of  Proceedings,  878 

(vii)  Viewing  the  Pro]}erty,  879 

(a)  In  General,  879 

(b)  Effect  of  the  View  as  Evidence,  880 
(viii)  Findings  and  Verdict,  881 

(ix)  Notice  of  Proceedings,  882 

b.  By  Commissioners  or  Arbitrators,  883 

(i)  In  General,  883 
(ii)  Appointment,  883 
(ill)  Qualifications,  885 

(iv)  Oath,  886 

(v)  Powers,  887 

(vi)  Notice  of  Time  of  Meeting  and  of  Filing  Report,  88T 

(vii)  Conduct  of  Proceedings,  888 

(viii)  Viewing  the  Property,  889 
(ix)  Findings  and  Report,  890 

(a)  l7i  General,  890 

(b)  Form  and  Contents,  891 

(c)  Time  of  Making,  893 

(d)  Amending,  893  ^ 

(x)  Compensation,  894 

c.  By  Officials  or  Boards,  894 

3.  What  to  Be  Determined,  894 

4.  Limitation  as  to  Suhject  -Matter,  895 

5.  Extent  of  Assessment,  895 

6.  Separate  Trial  a,nd  Assessment,  896 


8.  Assessment  in  Favor  of  Owners  Not  Making  a  Claim,  898 

9.  Burden  of  Proof  and  Evidence,  898 

a.  Burden  of  Proof,  898 

b.  Evidence,  899 

10.  Instructions,  902 

a.  Necessity,  902 

b.  ^t^Z^^  Applicable,  902 

c.  What  Distructions  Proper,  903 

11.  Review  of  and  Action  Upon  Report  by  the  Court,  904 

a.  Confirmatio7i,  904 

b.  Setting  Aside,  905 


(ii)  Inadequate  or  Excessive  Damages,  908 
(ill)  Corruption,  Passion,  or  Prejudice,  911 
(iv)  Erroneous  Principle  Adopted,  912 

c.  Remitting  to  Commissioners,  912 

d.  Modification  of  Award,  913 

e.  Waiver  of  Irregularities,  914 

f.  Motions  and  Exceptions,  915 

(i)  In  General,  915 
(ii)  Notice  of  Motion,  916 
(ill)  Hearing  and  Proof,  916 
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g.  The  Order,  917 

(i)  hi  General,  917 

(ii)  Setting  A  side  and  Amending,  917 
N.  Judgment  or  Aboard,  917 

1.  In  General,  917 

2.  Recording,  919 

3.  Sufficiency  of  Record  to  Sujpport  Judgment,  919 

4.  Description  of  Property  and  Interest  Taken,  920 

5.  Personal  Judgment  For  Damages,  920 

6.  Conformity  to  Relief  Demanded  in  Petition,  921 

7.  Collateral  Attack,  921 

8.  Conclusiveness  and  Effect  of  Award  or  Judgment,  922 

a.  //I.  General,  922 

b.  ^5  ^(9  Right  of  Possession  of  Property,  926 

(i)        General,  926 
(ii)  Possession  Pending  Appeal,  927 

9.  Right  to  Compensation  Awarded^  929 

10.  Interest,  929 

a.  /?^  General,  929 

b.  ^^^5  TFA^Ti,  930 

c.  or  Estoppel  to  Claim,  931 

d.  In  Case  of  Appeal,  932 

(i)  In  General,  932 

(ii)  Effect  of  Deposit  in  Court,  932 

(a)  On  Recovery  hy  Owner,  933 

(b)  On  Recovery  hy  Petitioner,  933 
(ill)  Effect  of  Withdrawal  of  Appeal,  933 

e.  Effect  of  Tender  and  Deposit,  933 

f .  Jj^duction  of  Rents  and  Profits,  933 

11.  Lien  of  Award  or  Judgment,  933 

12.  Enforcement  of  Award  or  Judgment,  934 
O.  Dismissal  or  Ahandonment  of  Proceedings,  935 

1.  Right  to  Disconti7iue,  935 

a.  In  General,  935 

b.  Stage  of  Proceedings  at  Which  Right  May  Be  Exer- 

cised, 937 

c.  Imposition  of  Conditions,  940 

2.  What  Amoimts  to  Abandonment,  940 

3.  Effect  of  Dismissal  or  Abandonment,  941 

a.  Title  of  Owner,  941 

b.  Rights  of  Owner,  941 

(i)  Recovery  of  Compensation,  941 

(ii)  Recovery  of  Damages,  942 

4.  Surrender  or  Recovei^y  of  Possessio7i,  943 

5.  Withdrawal  of  Deposit,  943 

6.  Reinstatement  of  Proceedings,  943 

7.  Subsequent  Proceeding  to  Appropriate  Same  Property,  943 

8.  Condemnation  of  Other  Lands  For  Same  Purpose,  944 
P.  Appeal  and  Certiorari,  944 

1.  Appeal,'dU: 

a.  Right  of  Revieio,  944 
(i)  In  General,  944 
(ii)  Perso?is  Entitled,  945 

(a)  In  General,  945 

(b)  doners  of  Separate  Interests,  946 
(ill)  Waiver  or  Bar  of  Right,  946 
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b.  Appellate  Jurisdiction^  947 

c.  Orders  and  Judgments  Reviewable^  948 

(i)  In  General^  948 

(ii)  Orders  as  to  Eight  to  Take  or  Appointing  Corn- 

missioners^  949 
(ill)  Orders  Confirming  Rep>ort  or  Awards  950 
(iv)  Orders  on  Motions  to  Set  Aside  Award  or  For  New 

Trials  950 

*  '   d.  Taking  and  Perfecting  Appeal,  951 

(i)  In  General,  951 

(ii)  Time  of  Taking  Appeal,  951 
(in)  Citation  or  Notice,  952 

(iv)  Payment  of  Fees  or  Costs^  Bonds,  Etc.,  953 

(v)  Parties,  954 

e.  The  Record,  954 

f .  Review,  956 

(i)  In  General,  956 
(ii)  Presumptions,  958 

(in)  Questions  as  to  Value  and  Damages,  959 

(iv)  Mattel's  Within  Discretion  of  lower  Court,  960 

g.  Effect  of  Appeal,  961 

h.  Determination  and  Disposition  of  the  Cause,  961 

(i)  In  General,  961 

(ii)  Correcting,  Modifying,  or  Setting  Aside,  962 
(in)  Reversal,  963 
(iv)  Remanding,  964 

(v)  Dismissal,  Withdrawal,  or  Abandonment,  965' 
(vi)  Recovering  Payments  Made,  965 

i.  Trial  De  Novo,  966 

(i)  In  General,  966 
(ii)  Scope  of  Inquiry,  966 
(in)  Mode  and  Conduct  of  Trial,  967 

(a)  In  General,  967 

(b)  Pleadings,  968 

(c)  Evidence,  969 
2.  Certiorari,  969 

a.  In  General,  969 

b.  Determination  Reviewable,  970 

c.  Grounds  For  Writ,  971 

d.  Time  For  Instituting,  971 

e.  Parties  Entitled  to  the  Writ,  972 

f.  Hearing,  972 

^.  Determination,  973 
Q.  6^<95Z55,  7^665,  (2^.6?  Expenses,  973 

1.  7/^      Absence  of  Express  Statute,  973 

2.  Tinder  Statutory  Provisions,  974 

3.  Effect  of  Offer  to  Purchase  or  Tender  of  Damages,  975 

4.  6^?^  Appeal,  New  Trial,  or  Reassessment  by  Jury,  975 

5.  By  Whom  Taxed,  977 

6.  Amount,  Rate,  and  Items  Allowable,  977 
R.  Possession  Pending  Proceedings,  978 

XII.  REMEDIES  OF  OWNER,  979 

A.  Statiitory  Remedies,  979 

1.  In  General,  979 

2.  Constitutionality  of  Statutes,  980 
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3.  Exclusiveness  of  Remedy,  980 

a.  In  General,  980 

b.  Necessity  For  Convpliance  With  Statute,  982 

B.  Common  -Laio  and  Eqititahle  Remedies,  983 

1.  When  Available,  983 

2.  Particular  Remedies  Considered^  984 

a.  Action  For  Compensation  Aioarded^  984 

(i)  In  General,  984 
(ii)  Requisites  to  Recovery,  985 

b.  Action  For  Damages,  985 

c.  Case^  985  • 

d.  Debt,  986 

e.  ^ectment,  986 

f.  Injunctimi,  987 

g.  Mandamus,  992 

h.  Specific  Performance^  993 

i.  Trespass,  993 

j.  Trespass  to  Try  Title,  994 
k.  Trover,  994 

C.  Appropriation  or  Injuries  Not  Covered,  hy  Condemnation  Proceeds 

ings,  994 

1.  In  General,  994 

2.  land  Taken  or  Damaged  in  Excess  of  That  Condemned,  994 

3.  Improper  or  Illegal  Use  of  Property  Appropriated,  994 

4.  Improper  or  Negligent  Construction,  995 

D.  What  Damages  Recoverable,  995 

E.  limitations^  997 

F.  laches,  999 

G.  Survival  of  Right  of  Action,  1000 

H.  Defenses,  1001 
I.  Parties,  1001 

1.  TFAi?         Instittite  Proceedings,  1001 

a.  //^  General,  1001 

b.  «/^>M2i!5  Actions,  1002 

2.  Defendants,  1003 

J.  Summons  or  Notice,  1003 
K.  Petition  or  Complaint,  1008 

L.  jPZ^tx  c>r  ^^i^ii^^r,  1004 
M.  Issioes  and  Proof  1005 
Evidence,  1006 

1.  Presumptions,  1006 

2.  Burden  of  Proof,  1006 

3.  Admissihility,  1007 

a.  7^  General,  1007 

b.  T'i^^/^,  1007 

c.  F«^?^^,  1008 

d.  Damages,  1009 

e.  Benefits,  1010 

f.  Payment,  101 :) 
O.  Instructions,  1010 

P.  Questions  For  Jury,  1011 
Q.  Findings,  1011 
E.  Judgment,  1013 

1.  /^i  General,  1013 

2.  Z^'m  aTltZ  Priority,  1014 

S.   6(95^5,  1015 
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T.  Appeal  and  Erro7\  1015 

1.  In  General^  1015 

2.  Questions  Considered  and  Presttmjytions^  1015 

3.  Determination  and  Disposition^  1016 

U.  Condemnation  in  Proceedings  hy  Owner ^  1017 

XIII.  TITLE  OR  RIGHTS  ACQUIRED,  1018 

A.  In  General^  1018 

B.  Nature  of  Title,  1020 

1.  In  General,  1020 

2.  Fee  Simple,  1020 

3.  Easement,  1021 

C.  Right  to  land  and  Improvements,  1022 

1.  In  General,  1022 

2.  Duration  of  the  Right,  1022 

3.  Tenure,  1023 

D.  ^7^6  and  Occupation,  1023 

1.  //i  General,  1023 

2.  Exclusiveness  of  the  Right,  1023 

a.  //i  General,  1023 

b.  J??/  Railroads,  1023 

3.  Right,  1024 

a.  General,  1024 

b.  Railroads,  1025 

c.  Alienation  or  Mortgage  of  Property  Condem7ied,  102 

4.  Change  of  Use,  1026 

E.  Abandonment,  1026 

1.  -^60^5,  1026 

a.  General,  1026 

b.  Right  to  Compensation,  1027 

c.  Retaking,  1028 

2.  TTA^ti^  Constitutes,  1028 

a.  //I  General,  1028 

b.  y8^Z<3      lease,  1029 

CROSS-REFERENCES 

For  Matters  Relating  to  : 

Condemnation  Proceedings: 
Affecting  Dower,  see  Dower. 
As  Color  of  Title,  see  Adverse  Possession. 
In  Federal  Courts,  see  Courts. 
Confiscation  of  Property  of  Enemy,  see  War. 
Constitutional  Provisions : 

Generally,  see  Constitutional  Law. 
Relating  to : 

Class  Legislation,  see  Constitutional  Law. 
Deprivation  of  Property,  see  Constitutional  Law. 
Due  Process  of  Law,  see  Constitutional  Law. 
Impairment  of  Obligation  of  Contract,  see  Constitutional  Law. 
Impairment  of  Tested  Rights,  see  Constitutional  Law. 
Dedication  of  Property  to  Public  Use,  see  Dedication. 
Exercise  of  Power  of  Eminent  Domain : 
As  Breach  of  Covenant,  see  Covenants. 
As  Conversion,  see  Conversion. 
Taking  Property  For  Canal  Purposes,  see  Canals. 
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I.  DEFINITION. 

Eminent  domain  is  the  right  of  the  nation  or  the  state  or  of  tliose  to  whom  the 
power  has  been  lawfully  delegated  to  condemn  private  property  for  public  use  and 
to  appropriate  the  ownership  and  possession  of  such  property  for  such  use  upon 
paying  the  owner  a  due  compensation  to  be  ascertained  according  to  law.^ 

II.  SOURCE  AND  Origin  of  the  power. 

Eminent  domain  is  a  right  inherent  in  all  sovereignties,  and  therefore  would 
exist  without  any  constitutional  recognition  ;  and  its  exercise  by  the  government 
does  not  involve  the  commission  of  a  tort.^    The  right  of  eminent  domain  ante- 


1.  People  r.  Humphrey,  23  Mich.  471,  474, 
9  Am.  Rep.  94:  Hale  v.  Lawrence,  21  N.  J.  L. 
714,  728,  47  Am.  Dee.  190;  Giesy  Cin- 
cinnati, etc.,  R.  Co.,  4  Ohio  St.  308,  325; 
West  River  Bridge  Co.  i\  Dix,  6  How.  (U.  S.) 
r)07,  536,  12  L.  ed.  535;  Black  Const.  L.  350; 
Bouvier  L.  Diet. 

Other  definitions  are :  "  The  sovereign 
])0wer  vested  in  the  State  to  take  private 
})roperty  for  the  public  use,  providing  first  a 
just  compensation  therefor."  Trenton  Cut- 
Off  R.  Co.  V.  Newtown  ElectriQ  St.  R.  Co.,  8 
Pa.  Dist.  549,  552.  '*A  superior  right  to 
apply  private  property  to  public  use."  1 
Redfield  Railw.  §  63  (quoted  in  Weir  r.  St. 
Paul,  etc.,  R.  Co.,  18  Minn.  155]. 

"A  superior  right  inherent  in  society,  and 
exercised  by  the  sovereign  power,  or  upon 
delegation  from  it,  M'hereby  the  subject-mat- 
ter of  rights  of  property  may  be  taken  from 
the  owner  and  appropriated  for  the  general 
welfare."    Abbott  L.  Diet. 

"  The  right  belonging  to  society,  or  to  the 
sovereign,  of  disposing,  in  cases  of  necessity, 
and  for  the  public  safety,  of  all  the  wealth 
contained  in  the  State,  is  called  the  Eminent 
Domain."  Jones  v.  Walker,  13  Fed.  Cas.  No. 
7.507,  2  Paine  688,  711. 

"  The  right  of  every  government  to  ap- 
propriate, otherwise  than  by  taxation  and  its 
police  authority,  .  .  .  private  property  for 
publJc  use."  Dillon  Mun.  Corp.  (4th  ed.) 
§  584. 

"  The  right  to  resume  the  possession  of 
private  property  for  the  public  use."  Blood- 
good  V.  Mohawk,  etc.,  R.  Co..  18  W^end. 
(N.  Y.)  9,  13,  31  Am.  Dec.  313  [quoted  in 
Weir  V.  St.  Paul,  etc.,  R.  Co.,  18  Minn.  155]. 

"  The  right  to  take  private  property  for 
public  purposes."  Weir  r.  St.  Paul,  etc.,  R. 
Co.,  18  Minn.  155  [citinq  Buffalo,  etc.,  R.  Co. 
r.  Brainard,  9  N.  Y.  100]. 

"  The  right  which  a  government  retains 
over  the  estates  of  individuals  to  resume 
them  for  public  use."    Wharton  L.  Diet. 

"  The  ultimate  right  of  the  sovereign  power 
to  appropriate,  not  only  the  public  property, 
but  the  private  property  of  all  citizens 
within  the  territorial  sovereignty,  to  public 
purposes."  Charles  River  Bridge  v.  Warren 
Bridge,  11  Pet.  (U.  S.)  420,  641,  9  L.  ed. 
773,  938. 

Eminent  domain  is  in  the  nature  of  a  com- 
pulsory purchase  of  the  property  of  the  citi- 


zen for  the  purpose  of  applying  it  to  public 
use.  Mills  Em.  Dom.  §  1  [citing  Moody  t\ 
Jacksonville,  etc.,  R.  Co.,  20  Fla.  597,  606]. 
See  also  Boston,  etc.,  R.  Corp.  v.  Old  Colony 
R.  Corp.,  12  Cush.  (Mass.)  605. 

Eminent  domain,  the  highest  and  most  ex- 
act idea  of  property,  remains  in  the  govern- 
ment, or  in  the  aggregate  body  of  the  peo- 
ple in  their  sovereign  capacity;  and  they 
have  a  right  to  resume  the  possession  of 
the  property  in  the  manner  directed  by  the 
constitution  and  laws  of  the  state,  and  when- 
ever the  public  interest  requires  it.  Beek- 
man  i\  Saratoga,  etc.,  R.  Co.,  3  Paige  (N.  Y.) 
45,  73,  22  Am.  Dec.  679. 

"The  right  of  eminent  domain  is  an  at- 
tribute of  sovereignty,  and  confers  upon  the 
I^egislature  authority  to  take  private  prop- 
erty for  public  uses,  when  the  public  ex- 
igencies require  it,  subject  only  to  that  pro- 
vision in  our  constitution  which  exacts  just 
compensation."  Wells  v.  Somerset,  etc.,  R. 
Co.,  47  Me.  345,  348. 

2.  /da/io.— Hollister  v.  State,  (1903)  71 
Pac.  541. 

Mississippi. —  Brown  v.  Beatty,  34  Miss. 
227,  69  Am.  Dec.  389. 

Missouri. —  Southern  Illinois,  etc.,  Bridge 
Co.  v.  Stone,  174  Mo.  1,  73  S.  W.  453,  63 
L.  R.  A.  301 ;  Kansas  City  v.  Marsh  Oil  Co., 
140  Mo.  458,  41  S.  W.  943. 

North  Carolina. —  Raleigh,  etc.,  R.  Co.  v. 
Davis,  19  N.  C.  451. 

Washington. —  Samish  River  Boom  Co.  r. 
Union  Boom  Co.,  32  Wash.  586,  73  Pac. 
670. 

United  States. —  Merriam  v.  U.  S.,  29  Ct. 
CI.  250. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  1. 

Implied  conditions  imposed  on  owner  of 
property. —  Title  to  property  is  always  held 
upon  the  implied  condition  that  it  must  be 
surrendered  to  the  government,  either  in 
v;hole  or  in  part,  when  the  public  necessi- 
ties, evinced  according  to  the  established 
forms  of  law,  demand.  Hale  v.  Lawrence, 
21  N.  J.  L.  714,  47  Am.  Dee.  190;  People  v. 
New  York,  32  Barb.  (N.  Y.)  102;  Mack  i\ 
Easton,  etc.,  R.  Co.,  10  Pa.  Dist.  102. 

"The  right  of  eminent  domain  is  a  tran- 
scendent right.  It  is  indispensable  to  the  ad- 
ministration of  government;  for  sometimes 
the  legitimate  operations  of  government  may 
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dates  constitutions/  which  are  only  declaratory  of  previously  existing  universal 
lav7,^  and  is  not  conferred  but  limited  by  them.^  The  right  can  only  be  denied  * 
or  restricted  by  fundamental  law  and  is  "  a  right  inherent  in  society."  ^  Tlie 
power  to  take  private  property  for  the  common  welfare  is  generally  lield  to 
remain  dormant  in  the  state  until  the  terms  and  conditions  upon  which  it  is  to  be 
exercised  have  been  prescribed  by  appropriate  legislation.^  The  title  in  fee  of 
all  property  is  held  subject  to  the  public  user,  of  the  necessity  or  expediency  of 
which  use  the  government  itself  must  judge.^^  And  it  is  on  the  ground  of  the  gen- 
eral public  good  that  the  legislature  grants  to  companies  or  bodies  the  compulsory 
power  of  taking  the  property  of  individuals  ; "  and  any  contract  which  attempts 


be  embarrassed  by  unreasonable  and  per- 
verse refusal  of  individuals  to  part,  on  fair 
terms,  with  property  imperatively  needed  for 
public  use,  and  the  power  to  compel  such 
individuals  to  give  up  their  property,  on 
receiving  its  fair  equivalent,  must  reside 
somewhere,  or  there  is  danger  of  an  ab- 
solute interruption  of  measures  essential  to 
the  common  weal."  Leisse  v.  St.  Louis,  etc., 
R.  Co.,  2  Mo.  App.  105,  109. 

Private  inconvenience  necessarily  involved. 
—  The  right  of  eminent  domain  involves  in 
its  very  existence  the  possible  suffering  of 
private  inconvenience  for  the  public  good. 
Rittenhouse  v.  Creasy,  12  Luz.  Leg.  Reg. 
(Pa.)  14.  "The  power  arises  out  of  that 
natural  principle  which  teaches  that  private 
convenience  must  yield  to  the  public  wants." 
Lance's  Appeal,  55  Pa.  St.  16,  25,  93  Am. 
Dec.  722. 

English  decisions. —  In  Atty.-Gen.  v.  Tom- 
line,  12  Ch.  D.  214,  232,  Fry,  J.,  quotes  with 
approval  the  following  from  the  decision  in 
Hudson  V.  Tabor,  2  Q.  B.  D.  290,  46  L.  J. 
Q.  B.  463,  36  L.  T.  Rep.  N.  S.  492,  25  Wkly. 
Rep.  740.  "  The  King  has  probably,  from 
the  very  earliest  times,  had  a  right,  as  part 
of  the  prerogative,  to  defend  the  realm 
against  waste  of  the  sea,  and  to  order  the 
construction  of  defences  at  the  expense  gen- 
erally of  those  who  are  to  be  benefited  by 
them." 

3.  Steele  v.  Madison  County,  83  Ala.  304, 
3  So.  761. 

4.  People  V,  White,  11  Barb.  (N.  Y.)  26. 

5.  Southern  Illinois,  etc.,  Bridge  Co.  v. 
Stone,  174  Mo.  1,  73  S.  W.  453,  63  L.  R.  A. 
301;  Kansas  City  i\  Marsh  Oil  Co.,  140  Mo. 
458,  41  S.  W.  943;  Bidwell  v.  Murray,  40 
Hun  (N.  Y.)  190;  People  v.  Lawrence,  54 
Barb.  (N.  Y.)  589;  Samish  River  Boom  Co. 
V.  Union  Boom  Co.,  32  Wash.  586,  73  Pac. 
670. 

6.  Roanoke  City  v.  Berkowitz,  80  Va.  616. 

7.  Michigan. —  Swan  v.  Williams,  2  Mich. 
427. 

Minnesota. —  Weir  v,  St.  Paul,  etc.,  R.  Co., 
18  Minn.  155. 

Missouri. —  Southern  Illinois,  etc.,  Bridge 
Co.  V.  Stone,  174  Mo.  1,  73  S.  W.  453 ;  Kan- 
sas City  V.  Marsh  Oil  Co.,  140  Mo.  458,  41 
S.  W.  943. 

Ohio. —  Cincinnati,  etc.,  R.  Co.  v.  Cincin- 
nati, 62  Ohio  St.  465,  57  N.  E.  229,  49 
L.  R.  A.  566. 

Pennsylvania. —  Philadelphia,  etc.,  R.  Co. 
v.  Lawrence,  10  Phil  a.  604. 

[iq 


Texas. —  Asher  v.  Jones  County,  29  Tex. 
Civ.  App.  353,  68  S.  W.  551. 

See  18  Cent.  Dig.  tit,  "  Eminent  Domain," 
§  1. 

8.  Raleigh,  etc.,  R.  Co.  v.  Davis,  19  N.  C. 
451. 

9.  Georgia. —  Parham  v.  Decatur  County 
Inferior  Ct.,  9  Ga.  341. 

Illinois. —  Sholl  v.  German  Coal  Co.,  118 
111.  427,  10  N.  E.  199,  59  Am.  Rep.  379. 

Indiana. —  Leeds  v.  Richmond,  102  Ind. 
372,  1  N.  E.  711j  Allen  v.  Jones,  47  Ind.  438; 
Indianapolis  Water  Works  Co.  v.  Burkhart,, 
41  Ind.  364. 

New  York. —  Dyckman  v.  New  York,  5 
N.  Y.  434. 

Tennessee. —  Barrow  v.  Page,  5  Hayw.  97. 

United  States. —  Foltz  v.  St.  Louis,  etc.,  R. 
Co.,  60  Fed.  316,  8  C.  C,  A.  635. 

See  also  Dillon  Mun.  Corp.  §  469;  Cooley 
Const.  Lim.  759. 

10.  Georgia. —  Young  v.  Harrison,  6  Ga. 
130. 

Illinois. —  Stevenson  v.  Loehr,  57  111.  509, 
11  Am.  Rep.  36;  Johnson  v.  Joliet,  etc.,  R. 
Co.,  23  111.  202. 

Kentucky. —  O'Hara  v.  Lexington,  etc.,  R. 
Co.,  1  Dana  232;  Henry  v.  Underwood,  1 
Dana  245. 

Maine. — ■  Spring  v.  Russell,  7  Me.  273. 

Maryland. — Moale  v.  Baltimore,  5  Md.  314, 
61  Am.  Dec.  276. 

Massachusetts. —  Perry  v.  Wilson,  7  Mass. 
393. 

'New  Jersey. —  Scudder  v.  Trenton  Dela- 
ware Falls  Co.,  1  N.  J.  Eq.  694,  23  Am.  Dec. 
756. 

New  York. —  People  v.  New  York,  32  Barb. 
102;  People  v.  White,  11  Barb.  26. 

OMo.— Cooper  v.  Williams,  4  Ohio  253,  22 
Am.  Dec.  745. 

Pennsylvania. —  McMasters  v.  Com.,  3 
Watts  292;  Mack  v.  Easton,  etc.,  R.  Co.,  10 
Pa.  Dist.  102. 

South  Carolina. —  Stark  v.  McGowen,  1 
Nott  &  M.  397;  Lindsay  v.  East  Bay  St. 
Com'rs,  2  Bay  38. 

Tennessee. —  Harding  v.  Goodlett,  3  Yerg. 
41,  24  Am.  Dec.  546. 

United  States. — Bonaparte  v.  Camden,  etc.,. 
R.  Co.,  3  Fed.  Cas.  No.  1,617,  Baldw.  205. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  1. 

11.  Tuttle  V.  Moore,  3  Indian  Terr.  712,  64 
S.  W.  585 ;  Lance's  Appeal,  55  Pa.  St.  16,  93 
Am.  Dec.  722;  Ayr  Harbour  Trustees  v.  Os- 
wald, 8  App.  Cas.  623;  Gray  v.  Liverpool, 
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to  bind  any  such  company  or  body  not  to  use  the  power  is  void  as  against  pub- 
lie  policy.^^  The  legislature  itself,  having  the  right  by  constitution  to  take 
private  property  for  public  purposes,  cannot  divest  itself  of  such  right  by  con- 
tract,^"* and  much  less  can  one  legislature  deprive  any  subsequent  legislature  of 
the  power.^^  Since  all  real  estate  is  held  subject  to  tJie  right  of  eminent  domain, 
the  only  distinction  between  the  holding  before  and  after  a  judgment  in  condem- 
nation proceedings  is  that  tliereafter  the  price  which  the  public  must  pay  is 
fixed.^^  In  the  exercise  of  the  power  of  eminent  domain  there  is  nothing  in  the 
nature  of  a  contract  between  the  owner  and  the  state  or  the  corporation  to  which 
the  power  is  delegated  ;  the  owner's  assent  is  not  required,  and  his  objections  are 
of  no  avail ;  all  that  is  required  is  that  a  just  compensation  shall  be  made  to  the 
owner. 

III.  THE  CONSTITUTIONAL  PROVISIONS. 

The  provisions  of  the  several  state  constitutions  differ  considerably  in  phrase- 
ology from  each  other,  and  in  many  states  the  provisions  have  been  subject  to 
frequent  changes.  Nearly  all  of  tlie  constitutions  provide  that  private  property 
cannot  be  taken  or  applied  to  public  use  without  just  compensation  being  made 
to  the  owner,  and  many  of  them  require  compensation  to  be  made  in  advance  of 
the  taking  of  the  property  or  that  it  be  secured  by  a  deposit  of  money  or  other- 
wise. These  provisions  also  usually  declare  the  method  of  ascertaining  the 
amount  of  compensation,  some  of  them  providing  that  the  same  shall  be  deter- 
mined by  a  jury  of  twelve  men  while  others  provide  for  an  assessment  by  viewers 
or  commissioners  and  give  the  owner  the  right  of  appeal  from  their  preliminary 
assessment,  and  to  either  party  on  tlie  appeal  the  right  to  a  determination  of  the 
amount  by  jury.  They  also  usually  provide  either  that  private  property  can  only 
be  taken  for  public  use  or  that  it  can  only  be  taken  for  public  use  except  in 
enumerated  instances  (the  usual  exception  being  the  taking  of  private  property 
for  private  ways).  Other  provisions  found  in  some  of  the  constitutions  are  that 
the  question  whether  the  use  be  really  public  shall  be  a  judicial  one  and  deter- 
mined as  such  without  regard  to  any  legislative  assertion  that  the  use  is  public  ; 
that  the  amount  allowed  shall  be  irrespective  of  any  benefit  from  any  improve- 
ment by  the  corporation  seeking  to  condemn  the  property ;  that  the  fee  of  land 
taken  for  railroad  tracks  or  other  highways  shall  remain  in  the  owner  subject  to 
the  use  for  which  it  is  taken. 

IV.  EMINENT  DOMAIN  DISTINGUISHED  FROM  OTHER  POWERS. 

A.  Taxation — l.  In  General.  The  power  of  taxation  and  eminent  domain 
have  always  been  clearly  distinguished.^^    Sales  for  taxes  and  taking  private 


etc.,  R.  Co.,  9  Beav.  391,  10  Jur.  364,  4  R.  & 
Can.  Cas.  235. 

12.  Cornwall  v.  Louisville,  etc.,  R.  Co.,  87 
Ky.  72,  7  S.  W.  553,  9  Ky.  L.  Rep.  924;  Ayr 
Harbour  Trustees  v.  Oswald,  8  App.  Cas. 
C23. 

It  will  not  be  presumed  that  a  railroad  in- 
tended to  barter  away  such  right  and  disable 
itself  wholly  or  in  part  to  perform  its  pub- 
lie  functions,  at  least  in  the  absence  of  clear 
words  showing  such  intention.  Jones  v. 
Pittsburg,  etc.,  R.  Co.,  11  Pa.  Super.  Ct. 
202. 

13.  West  Virginia  Transp.  Co.  v.  Ohio  River 
Pipe-Line  Co.,  22  W.  Va.  600,  46  Am.  Rep. 
527. 

14.  East-Hartford  v.  Hartford  Bridge  Co., 
17  Conn.  79;  Spring  Grove  Cemetery  v.  Cin- 
cinnati, etc.,  R.  Co.,  1  Ohio  Dec.  (Reprint) 


316,  7  West.  L.  J.  251;  Charles  River  Bridge 
V.  Warren  Bridge,  11  Pet.  (U.  S.)  420,  9 
L.  ed.  773,  938. 

15.  Backus  v.  Lebanon,  11  N.  H.  19,  35  Am. 
Dec.  466;  Lock  Haven  Bridge  Co.  v.  Clinton 
County,  157  Pa.  St.  379,  27  Atl.  726. 

16.  Price  v.  Engelking,  58  111.  App.  547. 

17.  Lamb  f.  Schottler,  54  Cal.  319;  Har- 
ness  V.  Chesapeake,  etc.,  Canal  Co.,  1  Md, 
Ch.  248;  Garrison  v.  New  York  City,  21 
Wall.  (U.  S.)  196,  22  L.  ed.  612.  And  seo 
Sholes  V.  State,  2  Pinn.  (Wis.)  499,  2  Chandl. 
(Wis.)  182. 

18.  See  the  constitutional  provisions  of  the 
several  states:  and  the  cases  infra  this  ar- 
ticle passim. 

19.  Connecticut. —  Booth  v.  Woodbury,  32 
Conn.  118;  Nichols  t\  Bridgeport,  23  Conn, 
189,  60  Am.  Dec.  636. 
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property  for  public  use  are  both  referable  to  the  sovereign  power,  but  one  is  for 
the  recovery  of  a  debt  due  the  governirient,  the  consideration  for  which  is  the 
protection  of  person  and  property,  and  for  the  enforcement  of  a  duty  by  the  tax- 
payer, the  performance  of  which  is  essential  to  the  maintenance  of  government; 
while  the  other  is  the  appropriation  of  private  property  for  the  public  use,  full 
compensation  therefor  being  first  made.'^  The  exercise  of  the  right  of  eminent 
domain  operates  upon  individuals  and  without  regard  to  the  amount  or  value 
exacted  from  any  other  individual  or  class  of  individuals,^^  and  the  taking  of 
private  property  for  public  use  must  always  be  done  under  judicial  or  quasi- 
judicial  proceedings,  while  sales  for  taxes  may  be  made  by  the  summary  action  of 
the  collector.'^^  Constitutional  provisions  prohibiting  the  taking  of  private  prop- 
erty for  public  use,  except  upon  just  compensation,  do  not  in  any  manner  restrict 
the  power  of  taxation.  Such  provisions  constitute  a  limitation,  not  on  the  taxing 
power,  but  on  the  right  of  eminent  domain.'^^ 

2.  Special  Assessments.  The  constitutional  provisions  have  no  application  to 
special  taxes  for  local  improvements,  and  do  not  render  void  the  acts  requiring 
the  cost  of  such  improvements  to  be  assessed  against  the  adjoining  property.^ 


Indiana. —  Logansport  v.  Seybold,  59  Ind. 
225;  Aurora  v.  West,  9  Ind.  74. 

New  Jersey. —  Van  Wagoner  v.  Paterson, 
«7  N.  J.  L.  455,  51  Atl.  922. 

Neio  Tor/c.— flowell  v.  Buffalo,  37  N.  Y. 
267. 

Pennsylvania. —  In  re  W^ashington  Ave.,  69 
Pa.  St.  352,  8  Am.  Rep.  255. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
%  9. 

20.  Maryland. —  Moale  v.  Baltimore,  5  Md. 
314,  61  Am.  Dee.  276. 

Mississippi. —  Griffin  v.  Dogan,  48  Miss.  11. 

New  York. —  People  V.  Brooklyn,  4  N.  Y. 
419,  55  Am.  Dec.  266. 

Pennsylvania. —  In  re  Washington  Ave.,  69 
Pa.  St.  352,  8  Am.  Rep.  255. 

Texas. —  Norris  v.  Waco,  57  Tex.  635. 

Wisconsin. —  Stone  v.  Little  Yellow  Drain- 
age Dist.,  118  Wis.  388,  95  N.  W.  405. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  9. 

The  power  of  eminent  domain  acts  only  by 
a  direct  taking  of  the  property  for  a  public 
use,  and  by  way  of  a  compensation  for  the 
taking,  in  obedience  to  a  constitutional  in- 
junction forbidding  the  property  of  the  citi- 
zen to  be  otherwise  taken.  In  re  Washington 
Ave.,  69  Pa.  St.  352,  8  Am.  Rep.  255. 

21.  People  V.  Brooklyn,  4  N.  Y.  419,  55  Am. 
Dec.  266. 

"Taxation  exacts  money  from  individuals 

as  and  for  their  contributory  share  of  the 
public  burdens.  A  tax  is  generally  under- 
stood to  mean  the  imposition  of  a  duty  or  im- 
post for  the  support  of  government.  .  .  .  Pri- 
vate property  may  be  taken  under  the  power 
of  eminent  domain  for  public  purposes,  if  just 
compensation  therefor  be  made.  But  for  pri- 
vate purposes  it  cannot  be  wrested  from  its 
owner  even  with  compensation."  Brewer 
Brick  Co.  v.  Brewer,  62  Me.  62,  70,  16  Am. 
Rep.  395. 

22.  Griffin  v.  Dogan,  48  Miss.  11. 

23.  Martin  v.  Dix,  52  Miss.  53,  24  Am.  Rep. 
€61 ;  Cincinnati,  etc.,  R.  Co.  v.  Cincinnati,  62 
Ohio  St.  465,  57  N.  E.  229,  49  L.  R.  A.  566; 
Kimball  v.  Grantsville  City,  19  Utah  368,  57 
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Pac.  1,  45  L.  R.  A.  628;  Gilman  V.  Sheboygan, 
2  Black  (U.  S.)  510,  17  L.  ed.  305. 

The  following  acts  are  not  the  taking  of 
private  property  for  public  use  without  com- 
pensation: A  statute  which  authorizes  a 
public  corporation  to  borrow  money  and  pay 
it  by  the  proceeds  of  taxation.  Gilman  v. 
Sheboygan,  2  Black  (U.  S.)  510,  17  L.  ed. 
305.  An  act  authorizing  cities  and  towns  on 
the  line  of  a  railroad  to  aid  the  company  by 
subscription,  and  to  levy  a  tax  on  the  taxable 
property  to  pay  such  subscription,  there  being 
in  such  case  no  such  inequality  of  taxation 
as  to  constitute  a  taking  of  property  without 
compensation.  Slack  v.  Maysville,  etc.,  R.  Co., 
13  B.  Mon.  (Ky.)  1.  The  collection  of  a  tax 
in  addition  to  ordinary  taxation,  not  exceed- 
ing a  sum  named  in  the  act,  to  pay  certain 
persons  for  services  performed  for  the  county. 
People  V.  Haws,  21  How.  Pr.  (N.  Y.)  178.  A 
statute  and  an  ordinance,  requiring  of  each 
male  person  between  twenty-one  and  forty-five 
years  of  age  to  perform  two  days'  work  on 
the  street  or  to  pay  three  dollars  in  lieu  there- 
of. State  V.  Topeka,  36  Kan.  76,  12  Pac.  310, 
59  Am.  Rep.  529.  A  statute  conferring  on 
cities  the  right  to  assess  the  whole  cost  of  the 
connection  with  the  sewer  in  a  street  in  front 
of  the  abutting  landowner.  Van  Wagoner  v. 
Paterson,  67  N.  J.  L.  455,  51  Atl.  922.  A  stat- 
ute providing  for  closing  a  tunnel  and  restor- 
ing a  street  to  its  original  grade  and  for  the 
relinquishment  by  a  railroad  company  of  its 
right  to  use  steam  within  the  city  limits  on 
payment  to  the  company  of  a  certain  sum 
to  be  raised  by  assessment  on  landowners  in 
the  district  affected.  Litchfield  v.  McComber, 
42  Barb.  (N.  Y.)  288;  People  v.  Lawrence, 
36  Barb.  (N.  Y.)  177. 

24.  California. —  Banaz  v.  Smith,  133  Cal, 
102,  65  Pac.  309;  Chambers  v.  Satterlee,  40 
Cal.  497;  Walsh  v.  Mathews,  29  Cal.  123; 
Emery  v.  San  Francisco  Gas  Co.,  28  Cal.  345. 

Georgia. —  Hayden  v.  Atlanta,  70  Ga.  817. 

Illinois.— White  v.  People,  94  111.  604. 

Indiana. —  Roundenbush  v.  Mitchell,  154 
Ind.  616,  57  N.  E.  510. 

Missouri. —  Keith  v.  Bingham,  100  Mo.  300, 
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But  the  right  to  impose  the  special  burden  is  founded  in  the  idea  that  the  con- 
struction of  the  improvements  is  of  special  and  peculiar  benefit  to  private  prop- 
erty in  the  immediate  vicinity.  Upon  this  theory  the  power  absolutely  depends, 
80  that  where  there  is  not  this  special  benefit  there  can  be  no  valid  assessnient.^^ 
The  proceeding  by  which  a  city  takes  private  property  for  public  use,  under  its 
power  of  eminent  domain,  is  distinct  in  character  from  that  by  which  it  raises 
money,  under  its  powder  of  taxation,  to  make  compensation  for  property  so  taken. 


13  S.  W.  683;  McCormack  v.  Patchin,  53  Mo. 
33,  14  Am.  Rep.  440;  Palmyra  f.  Morton,  25 
Mo.  593;  Springfield  f.  Baker,  56  Mo.  App. 
€37. 

l^ew  Jersey. —  Sigler  r.  Fuller,  34  N.  J.  L. 
227. 

0/ito.— Hill  V.  Higdon,  5  Ohio  St.  243,  67 
Am.  Dec.  289. 

Pennsylvania. —  Schall  v.  Norristown,  6 
Leg.  Gaz.  157. 

Rhode  Island. —  In  re  Dorrance  St.,  4  R.  I. 
230. 

Vermont. —  Allen  v.  Drew,  44  Vt.  174. 
Wisconsin. —  Weeks  r.  Milwaukee,  10  Wis. 
242. 

See  18  Cent.  Dig.  tit.  "  Em.inent  Domain," 
§  11. 

The  earlier  view  held  by  the  courts,  the 

arguments  in  favor  of  which  are  set  forth 
in  Chicago  v.  Larned,  34  111.  203.  and  in  Peo- 
ple V.  Brooklyn,  9  Barb.  (N.  Y.)  535,  and 
like  cases,  has  long  since  been  abandoned.  As 
is  said  by  Judge  Cooley:  "  That  these  assess- 
ments are  an  exercise  of  the  taxing  power  has 
over  and  over  again  been  affirmed,  until  the 
controversy  must  be  regarded  as  closed." 
Cooley  Tax.  (2d  ed.)  623. 

The  rule  has  been  applied  to  assessments 
for  special  benefits  to  property  in  proximity 
to  a  proposed  park  (Kansas  City  v.  Ward, 
134  Mo.  172,  35  S.  W.  600.  Compare  State 
r.  Leffingwell,  54  Mo.  458),  and  to  the  erec- 
tion of  a  levee  to  protect  lands  from  over- 
flow (Richman  r.  Muscatine  County,  77  Iowa 
513,  42  N.  W.  422,  14  Am.  St.  Rep.  308,  4 
L.  R.  A.  445). 

Particular  statutes  held  constitutional. — The 
Oregon  statute,  requiring  the  council  to  as- 
sess the  cost  of  improvement  of  the  half  street 
immediately  in  front  of  the  abutting  lots  to 
such  lots,  and  providing  that  the  cost  to  street 
intersections  shall  be  assessed  five-ninths  to 
the  corner  lot,  or  the  first  fifty  feet,  and  the 
remainder  to  the  adjacent  lot,  or  the  next 
fifty  feet,  in  the  quarter  block,  does  not  impose 
a  tax  so  in  excess  of,  or  out  of  proportion  to, 
the  benefits,  as  to  violate  the  fifth  amendment 
to  the  constitution.  King  v.  Portland,  38  Oreg. 
402,  63  Pac.  2,  55  L.  R.  A.  812.  The  Indiana 
statute  as  to  local  assessments  is  intended  to 
make  the  assessment  only  prima  facie  correct, 
and  does  not  include  the  right  of  the  prop- 
erty-owner to  have  an  assessment  made  ac- 
cording to  the  benefit  accruing  from  the  im- 
provement. It  is  therefore  not  in  conflict 
with  the  constitutional  provision.  Indianapo- 
lis i\  Holt,  155  Ind.  222.  57  N.  E.  966.  988, 
1100.  The  charter  of  Montgomery,  which 
provides  that  the  property  benefited  by  street 
paving  shall  be  assessed  a  reasonable  amount, 
[36] 


not  exceeding  one-fourth  of  the  cost  of  the 
improvement  in  front  of  the  propeity,  and 
in  no  case  to  exceed  ten  dollars  per  front  foot, 
and  providing  the  owner  a  method  of  correct- 
ing any  assessment  M^hich  he  claims  to  have 
been  incorrect  or  inequitable,  is  not  in  viola- 
tion of  the  constitution.  Montgomery  v. 
Birdsong,  126  Ala.  632,  28  So.  522. 

Effect  of  agreement  to  pay  for  improve- 
ments.—  A  statute  imposing  a  tax  upon  a 
local  district  of  the  state  for  the  construc- 
tion of  a  canal  is  constitutional,  although 
previous  to  the  act  a  number  of  persons  in 
such  district  had  entered  into  a  bond  with 
the  state  to  pay  the  whole  expense  of  the 
improvement.  Thomas  v.  Leland,  24  Wend. 
(N.  Y.)  65. 

25.  District  of  Columbia. —  Allman  Dis- 
trict of  Columbia,  3  App.  Cas.  8. 

Kentucky. —  Louisville  v.  Bitzer,  73  S.  W. 
1115,  24  Ky.  L.  Rep.  2263,  61  L.  R.  A.  434. 

Minnesota. —  State  v.  Pillsbury,  82  Minn. 
359,  85  N.  W.  175. 

Missouri. —  State  v.  Leffingwell,  54  Mo.  458, 

Nebraska. —  Cain  v.  Omaha,  42  Nebr.  120, 
CO  N.  W.  368. 

New  Yor/c— Matter  of  Tuthill,  36  N.  Y. 
App.  Div.  492,  55  N.  Y.  Suppl,  657  [reversing 
50  N.  Y.  Suppl.  410] ;  Litchfield  v.  McComber, 
42  Barb.  288. 

Oregon. —  Gaston  v.  Portland,  41  Oreg.  373, 
69  Pac.  34,  445. 

Pennsylvania. —  Hammett  v.  Philadelphia, 
65  Pa.  St.  146,  3  Am.  Rep.  615;  Philadelphia 
V.  Scott,  9  Phila.  171. 

United  States. —  Norwood  v.  Baker,  172 
U.  S.  269,  19  S.  Ct.  187,  43  L.  ed.  443;  Arnd 
V.  Union  Pac.  R.  Co.,  120  Fed.  912,  57  C.  C.  A. 
184. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain," 
§  11. 

Applications  of  rule. — ^\^nien  the  most  prob- 
able, if  not  the  necessary,  consequence  of 
the ,  law,  is  to  compel  a  small  minority  of 
taxpayers  to  provide  at  their  sole  expense  an 
improvement  of  general  utility  and  public 
interest,  the  construction  of  which  costs  more 
than  double  that  of  such  improvements  in 
general  use,  and  from  which  when  constructed 
the  general  public  derives  almost  as  much 
advantage  as  themselves,  it  becomes  in  the 
constitutional  sense  a  taking  and  appropria- 
tion of  their  private  property  to  the  public 
use  without  compensation,  and  it  cannot  be 
sustained.  Howell  v.  Bristol,  8  Bush  (Ky. ) 
493.  So  proceedings  by  a  village,  under  a 
state  statute,  by  which  ground  for  a  street 
was  condemned  through  plaintiff's  property, 
the  damages  awarded  were  paid,  and  the 
amount  of  such  damages,  together  with  all 
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The  first  cannot  be  exercised  except  in  obedience  to  the  constitutional  mandate 
that  the  compensation  must  be  ascertained  by  a  jury  or  board  of  commissioners 
of  not  less  than  three  freeholders.  But  the  constitution  does  not  require  that  the 
benefits  to  another  and  distinct  property  be  so  ascertained.^^ 

3.  Increased  Rate  of  Taxation  Caused  by  Alteration  of  Municipal  Boundaries. 
The  increased  rate  of  taxation  resulting  from  the  incorporation  of  a  city,  or  from 
the  annexation  thereto  of  territory,  does  not  constitute  the  act  of  taking  private 
property  for  public  use,^^  except  where  tlie  annexed  territory  is  not  so  located  as 
to  constitute  a  proper  addition  to  the  city  and  the  evident  purpose  thereof  is  to 
subject  the  property  to  taxation  for  the  exclusive  benefit  of  the  city.^^ 

4.  In  Aid  of  Railroads.  The  acts  authorizing  counties,  cities,  and  tov^^ns  to 
subscribe  to  the  capital  stock  of  a  raih'oad  company,  or  to  issue  bonds  to  aid  in 
the  construction  of  a  railroad,  are  not  unconstitutional  as  taking  private  property 
for  public  use  without  just  compensation,^^  but  are  a  legitimate  exercise  of  the 
taxing  power.  The  clause  prohibiting  the  taking  of  private  property  for  public 
use  without  just  compensation  has  no  reference  to  taxation.^ 

B.  The  Police  Power.  Regulations  to  govern  the  use  of  property  by  its 
owners,  so  as  to  prevent  its  becoming  pernicious  to  the  citizens  at  large,  and  so 
that  its  use  shall  be  consistent  vi^ith  the  public  welfare  and  the  rights,  security, 
and  health  of  others  do  not  constitute  a  taking  within  constitutional  restrictions 
as  to  the  taking  of  property,  although  they  may  interfere  with  private  rights 
without  providing  for  compensation.^^    Such  interference  with  property  is  proper 


the  costs  and.  expenses  of  the  condemnation, 
were  assessed  back  on  the  remaining  property 
of  plaintiff,  lying  on  either  side  of  the  street, 
without  inquiry  as  to  special  benefits,  consti- 
tuted a  taking  of  plaintiff's  property  for  pub- 
lic use  without  compensation,  to  the  extent 
of  the  excess  of  the  cost  of  opening  the  street 
over  the  benefits.  Cincinnati,  etc.,  E,.  Co.  v>. 
Cincinnati,  62  Ohio  St.  465,  57  N.  E.  229,  49 
L.  R.  A.  566;  Village  of  Norwood  v.  Baker, 
172  U.  S.  269,  19  S.  Ct.  187,  43  L.  ed.  443; 
Cowley  v.  Spokane,  99  Fed.  840.  And  it  has 
also  been  held  that  a  personal  judgment 
against  the  owner  for  an  assessment  to  pay 
for  street  improvement  is  void,  since  the 
property  benefited  might  not  sell  for  enough 
to  pay  the  judgment,  and  thus  his  property 
would  be  subjected  to  the  payment  of  an 
assessment  for  which  he  received  no  benefit. 
St.  Louis  V.  Allen,  53  Mo.  44. 

26.  Connecticut. — Mchols  i'.  Bridgeport,  23 
Conn.  189,  60  Am.  Dec.  636. 

Illinois. —  Briggs  v.  Union  Drainage  Dist. 
No.  1,  140  111.  53,  29  N.  E.  721. 

Massachusetts. —  Weed  v.  Boston,  172  Mass. 
28,  51  N.  E.  204,  42  L.  R.  A.  642. 

Michigan. —  Williams  v.  Detroit,  2  Mich. 
560. 

Missouri. —  St.  Louis  v.  Buss,  159  Mo.  9, 
59  S.  W.  969. 

New  Jersey. —  Agnes  v.  Newark,  35  N.  J.  L. 
168. 

Pennsylvania. —  In  re  Washington  Ave.,  69 
Pa.  St.  352,  8  Am.  Rep.  255. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  11. 

Although  the  charter  may  provide  but  one 
proceeding  for  the  accomplishment  of  both 
these  objects,  yet  they  are  as  distinct  in  their 
character  as  are  the  powers  from  which  they 
flow.  St.  Louis  V.  Buss,  159  Mo.  9,  59  S.  W. 
969. 


27.  Maltus  'V.  Shields,  2  Mete.  (Ky.)  553; 
Cheaney  v.  Hooser,  9  B.  Mon.  (Ky.)  330; 
Simms  v.  Paris,  1  S.  W.  543,  8  Ky.  L.  Rep. 
344 ;  Hewitt's  Appeal,  88  Pa.  St.  55 ;  Williams 
V.  Nashville,  89  Tenn.  487,  15  S.  W.  364; 
Wade  f.  Richmond,  18  Gratt.  (Va.)  583. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  12. 

28.  Courtney  v.  Louisville,  12  Bush  (Ky.) 
419;  Covington  v.  Southgate,  15  B.  Mon. 
(Ky.)  491;  Bradshaw  f.  Omaha,  1  Nebr.  16. 

29.  Alabama. —  Gibbson  v.  Mobile,  etc.,  R. 
Co.,  36  Ala.  410;  Stem  v.  Mobile,  24  Ala.  591. 

Kentucky. —  Slack  v.  Maysville,  etc.,  R.  Co., 
13  B.  Mom  1. 

NehrasJca. —  Hallenbeck  v.  Hahn,  2  Nebr. 
377. 

Ohio. —  Knox  County  Com'rs Nichols,  14 
Ohio  St.  260. 

Pennsylvania. —  Moers  r.  Reading,  21  Pa. 
St.  188;  Sharpless  v.  Philadelphia,  21  Pa.  St. 
147,  59  Am.  Dec.  759. 

United  States. — Chicago,  etc.,  R.  Co.  v.  Otoe 
County,  16  Wall.  667,  21  L.  ed.  375. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  10. 

30.  Chicago,  etc.,  R.  Co.  v.  Otoe  County,  16 
Wall.  (U.  S.)  667,  21  L.  ed.  375. 

31.  Connecticut. —  State  v.  Brennan,  25 
Conn.  278. 

Illinois. —  Frazer  v.  Chicago,  186  111.  480, 
57  N.  E.  1055,  78  Am.  St.  Rep.  296,  51 
L.  R.  A.  306. 

Indiana. —  Smith  v.  State,  155  Ind.  611,  58 
N.  E.  1044,  51  L.  R.  A.  404. 

Louisiana. —  State  r.  Schlemmer,  42  La. 
Ann.  1166,  8  So.  307,  10  L.  R.  A.  135. 

Massachusetts. —  Com.  v.  Tewksbury,  11 
Mete.  55;  Baker  p.  Boston,  12  Pick.  184,  22 
Am.  Dec.  421. 

Neiv  J ersey. —  State  r.  Wheeler,  44  N.  J.  L. 
88. 
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under  the  police  powers  of  the  state.^^  So  it  has  been  held  that  the  destruction 
of  private  property  in  case  of  necessity,  as  for  instance  to  prevent  the  spread  of  a 


A^ew  York. —  Griffin  v.  Martin,  7  Barb.  297. 

United  States. —  Chicago,  etc.,  R.  Co.  v. 
Chicago,  166  U.  S.  226,  17  S.  Ct.  581,  41  L.  ed. 
979;  Richmond,  etc.,  R.  Co.  v.  Richmond,  96 
\J.  S.  521,  24  L.  ed.  734;  New  Orleans  Water- 
Works  Co.  V.  St.  Tammanv  Water-Works 
Co.,  14  Fed.  194,  4  Woods  134. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  4  seq. 

Applications  of  rule. —  The  following  stat- 
utes have  been  held  valid  within  the  rule 
stated  in  the  text :  Statutes  requiring  a  rail- 
road company  without  compensation  to  con- 
struct and  maintain  street  crossings  over  its 
railroad  (Chicago,  etc.,  R.  Co.  v.  Chicago,  140 
111.  309,  29  N.  E.  1109),  or  to  maintain  a 
tlagmari  wherever  the  road  crosses  highways 
(Delaware,  etc.,  R.  Co.  r.  East  Orange  Tp., 
41  N.  J.  L.  127),  or  to  construct  such 
switches,  side-tracks,  and  connections  as  will 
enable  them  to  transfer  cars  to  and  from 
their  lines  (Atlantic,  etc.,  R.  Co.  r.  State,  42 
Fla.  358,  29  So.  319,  89  Am.  St.  Rep.  233), 
statutes  authorizing  a  recovery  of  double  dam- 
ages for  injuries  to  stock  straying  on  the  right 
of  way  of  a  railroad  company  by  reason 
of  insufficient  fences  (Kinesbury  v.  Missouri, 
etc.,  R.  Co.,  156  Mo.  379,  57"^  S.  W.  547), 
prohibiting  the  interment  of  the  dead  within 
certain  parts  of  a  city  (Coates  v.  New  York, 
7  Cow.  (N.  Y. )  585),  making  a  judgment  for 
violation  of  the  liquor  law  a  lien  on  the-  prop- 
erty of  a  third  person  used  with  his  knowl- 
edge and  consent  for  the  unlawful  manufac- 
ture and  sale  of  such  liquors  (Polk  County  v. 
Hierb,  37  Iowa  361),  giving  to  town  trustees 
power  to  exact  a  license  of  any  person  selling 
liquors  within  one  mile  of  the  town  (Fal- 
mouth V.  Watson,  5  Bush  (Ky.)  660),  provid- 
ing penalties  for  permitting  water  from  an 
overfloAving  well  or  spring  to  flow  on  streets 
or  allevs  (Skaggs  r.  Martinsville,  140  Ind. 
476.  39  N.  E.  241,,  49  Am.  St.  Rep.  209,  33 
L.  R.  A.  781),  subjecting  people  of  subdivi- 
sions of  a  state  to  the  payment  of  damages 
for  property  therein  situated  destroyed  by 
mobs  (Darlington  r.  New  York,  31  N.  Y.  164, 
28  HoAv.  Pr.  (N.  Y.)  352,  88  Am.  Dec.  248), 
prohibiting  the  sale  of  refreshments  w^ithin 
one  mile  of  camp-meeting,  without  permis- 
sion of  those  in  charge  (Com.  r.  Bearse.  132 
Mass.  542.  42  Am.  Rep.  450),  prohibiting 
transient  merchants  from  doing  business  with- 
out a  license  and  imposing  a  penaltv  for  its 
vmlation  (Levy  r.  State,  161  Ind.'^251,  68 
N.  E.  172),  locating  and  building  levees  on 
land  of  riparian  proprietors  (Peart  i\  Mee- 
ker, 45  La.  Ann.  421,  12  So.  490;  Ruch  v. 
Now  Orleans,  43  La.  Ann.  275,  9  So.  473; 
Bass  r.  State,  34  La.  Ann.  494),  authorizing 
the  taking  of  private  property  for  the  drain- 
age of  low  lands  (Winslow  r.  Winslow,  95 
N.  C.  24;  Pool  r.  Trexler,  76  N.  C.  297),  au- 
thorizing the  filling  up  of  lots  to  provide' 
against  stagnant  water  and  assessing  the 
expense  ajrain'^t  the  owner  (Bliss  r.  Kraus, 
16  Ohio  St.  54),  authorizing  the  taking  of 


samples  of  milk  to  test  the  same  (Com.  v. 
Carter,  132  Mass.  12),  prohibiting  noxious 
trades  within  the  limits  of  a  city  without  con- 
sent of  the  authorities  (Watertown  v.  Mayo, 
109  Mass.  315,  12  Am.  Rep.  694),  providing 
for  the  destruction  of  diseased  cattle  (Liv- 
ingston V.  Ellis  County,  130  Tex.  Civ.  A  pp. 
19,  68  S.  W.  723),  prohibiting  the  use  of 
artificial  means  to  increase  the  natural  flow 
of  gas  from  a  well  (]\Ianufacturers  Gas,  etc., 
Co.  V.  Indiana  Natural  Gas,  etc.,  Co.,  155  Ind. 
461,  57  N.  E.  912,  50  L.  R.  A.  768 ),  prohibiting 
one  from  permitting  a  growth  of  weeds  on  his 
premises  (St.  Louis  r.  Gait,  179  Mo.  8.  77 
S.  W.  876,  63  L.  R.  A.  778),  and  statutes  re- 
quiring physicians  without  compensation  to 
keep  a  registry  of  births  and  deaths  at  which 
they  have  professionally  attended  and  fo  de- 
posit a  copy  in  the  county  clerk's  office  (Com. 
r.  McConnell,  76  S.  W.  41,  25  Ky.  L.  Rep. 
552).  So  it  has  been  held  that  special  ana 
general  statutes  preventing  the  discharge  into 
streams  of  polluting  matter  of  such  kind  and 
am.ount  as  will  corrupt  or  impair  the  quality 
of  the  water  are  reasonable  regulations  of  the 
exercise  of  private  rights  of  property  and 
need  not  provide  for  compensation  to  persons 
having  the  ordinary  rights  of  riparian  owners. 
Sprague  r.  Dorr,  185  Mass.  10,  69  N.  E. 
344. 

Acts  held  not  a  valid  exercise  of  police 
power. —  Fixing  of  railroad  rates  by  the  rail- 
road commission  so  low  that  they  compel  the 
company  to  operate  at  a  loss  (Matthews  v. 
North  Carolina,  106  Fed.  7),  or  reducing  the 
rates  charged  by  a  water  company  so  low  that 
they  are  unjust  and  unreasonable  (Spring 
Valley  Waterv;orks  Co.  v.  San  Francisco,  124' 
Fed.  574)  ;  a  provision  for  the  weighing  of 
coal  at  mines  which  without  providing  com- 
pensation requires  a  public  record  to  be  kept 
for  public  use  (Millett  r.  People,  117  111. 
294,  7  N.  E.  631,  57  Am.  Rep.  869)  ;  an  act 
requiring  tenement  houses  to  be  provided  with 
a  supply  of  Croton  water  at  one  or  more 
places  on  each  floor  whencA^er  the  owner  shall 
be  so  directed  by  the  board  of  health  under 
penalty  of  fine  and  imprisonment,  no  com- 
pensation being  provided  (New  York  City 
Health  Dept.  i\  Trinity  Church,  17  N.  Y. 
Suppl.  510).  So  a  city  charter  authorizing 
the  common  council  to  order  riparian  owners 
to  build  docks  along  a  navigable  river  or  har- 
bor and  on  failure  to  do  so  within  a  time 
specified  to  have  the  Avork  done  and  charge 
the  costs  of  the  special  assessment  upon  the 
property  upon  or  in  front'  of  Avhicli  the  docks 
are  built,  regardless  of  the  question  of  special 
benefits  accruing  thereto,  is  not  a  valid  exer- 
cise of  the  police  poAver.  but  is  a  taking  of 
private  property  for  public  use  Avithout  com- 
pensation. Lathrop  v.  Racine,  119  Wis.  461, 
97  N.  W.  192. 

32.  Pontchartrain  R.  Co.  r.  Orleans  LeA^oe 
Dist.,  40  La.  Ann.  570,  21  So.  765:  Bliss  V. 
Kraus,  16  Ohio  St.  54:  Sweet  r.  Rechel.  37 
Fed.  323.    See  also  8  Cyc.  864  note  64. 
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conflagration,  is  not  an  exercise  of  tlie  right  of  emii^ent  domain,^-^  but  is  a  natural 
right  founded  on  the  law  of  necessity .^^  It  has  also  been  held  that  the  destruc- 
tion of  property  constituting  a  nuisance,  when  done  for  the  public  safety  or 
health,  is  not  a  taking  of  private  property  for  public  use  without  due  compensa- 
tion, or  without  due  process  of  law,  in  the  sense  in  which  these  terms  are  used  in 
the  constitution.^^  And  statutes  providing  for  the  forfeiture  and  destruction  of 
liquors  unlawfully  kept  for  sale  are  not  in  violation  of  the  constitutional  prohibi- 
tion against  taking  private  property  for  public  use  without  compensation.^^ 


V.  WHO  MAY  EXERCISE  POWER. 

A.  The  United  States.    The  United  States  government  has  the  right  of 

eminent  domain  in  territory  acquired  by  the  United  States  either  by  conquest  or 
purcliase.^'^  The  right  of  eminent  domain  may  be  exercised  by  the  Uriited  States 
within  the  several  states,  so  far  as  is  necessary  to  tlie  enjoyment  of  the  powers  con- 
ferred upon  the  United  States  by  the  constitution.^^  So  the  constitution  having 
granted  to  the  United  States  the  right  to  exercise  exclusive  legislation  in  all  cases 


33.  California. —  Surocco  v.  Geary,  3  Cal. 
69,  58  Am.  Dec.  385. 

Iowa. —  Field  v.  Des  Moines,  39  Iowa  575, 
28  Am.  Eep.  46. 

Minnesota. —  McDonald  v.  Red  Wing,  13 
Minn.  38. 

New  Jersey. —  American  Print  Works  v. 
Lawrence,  21  N.  J.  L.  248,  23  N.  J.  L.  590,  57 
Am.  Dec.  420.  But  see  Hale  v.  Lawrence,  21 
N.  J.  L.  714,  47  Am.  Dec.  190. 

Neio  York. —  Russell  v.  New  York,  2  Den. 
461 ;  American  Print  Works  v.  Lawrence,  1 
Code  Rep.  14.  Compare  Reynolds  v.  Schultz, 
4  Rob.  282,  34  How.  Pr.  147. 

Texas. — Watkins  v.  Walker  County,  18  Tex. 
585,  70  Am.  Dec.  298. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  7.   See  also  5  Cyc.  655. 

But  see  Kemper  v.  Louisville,  14  Bush 
(Ky.)  87;  Mithoff  v.  Carrollton,  12  La.  Ann. 
185. 

Liability  for  property  which  might  have 
been  saved. —  A  city  blowing  up  a  building 
to  prevent  the  spread  of  fire  is  liable  to  the 
owner  of  chattels  therein  if  he  could  have 
saved  the  chattels  if  the  building  had  not 
been  blown  up.  Bishop  v.  Macon,  7  Ga.  200, 
50  Am.  Dec.  400. 

34.  American  Print  Works  v.  Lawrence,  21 
N.  J.  L.  248,  23  N.  J.  L.  590,  57  Am.  Dec. 
420. 

35.  State  v.  Meek,  112  Iowa  338,  84  N.  W. 
3,  84  Am.  St.  Rep.  342,  51  L.  R.  A.  414;  Man- 
hattan Mfg.,  etc.,  Co.  V.  Van  Keuren,  23  N.  J. 
Eq.  251;  Miller  v.  Craig,  11  N.  J.  Eq.  175; 
Sweet  V.  Rechel,  37  Fed.  323. 

Illustration. —  The  legislature  may  author- 
ize the  destruction  of  a  milldam  detrimental 
to  public  health;  and  it  is  no  objection  to 
such  a  law  that  if  the  dam  is  a  nuisance  the 
inhabitants  have  the  right  to  its  removal 
without  compensation,  and  if  not  a  nuisance 
then  the  removable  is  unjustifiable.  Miller 
V.  Craig,  11  N.  J.  Eq.  175. 

Where  property  becomes  nuisance  by  act  of 
party  seeking  to  destroy. —  Where  owners  of 
lots  bordering  on  a  river,  under  a  grant  from 
the    government    without    reservation,  had 
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erected  docks  thereon,  and  used  them  for  over 
twenty-five  years  without  interruption,  a 
city  in  which  they  were  situated  could  riot 
require  their  removal,  they  having  become  a 
nuisance  by  the  act  of  the  city,  without  com- 
pensating the  owners.  Chicago  i*.  Laflin,  49 
111.  172. 

If  the  action  of  a  city  is  merely  colorable, 

and  is  designed  under  the  pretense  of  abating 
a  nuisance  to  compel  lot  owners  to  improve 
tlieir  property  it  cannot  be  sustained,  since 
it  is  an  attempt  by  indirection  to  subject 
private  property  to  public  use  without  com- 
pensation. Bliss  V.  Kraus,  16  Ohio  St.  54. 
See  also  Morrison  r.  Morey,  146  Mo.  543,  48 
S.  W.  629. 

Personal  property  in  a  building  which  is 
used  for  the  conduct  of  a  business  constitut- 
ing a  nuisance  is  protected  by  the  constitu- 
tional provision  from  summary  sale  or  demo- 
lition by  a  municipal  corporation,  although 
such  municipality  is  empowered  by  its  char- 
ter to  remove  nuisances.  Miller  v.  Burch,  32 
Tex.  208,  5  Am.  Rep.  242. 

36.  State  v.  Brennan's  Liquors,  25  Conn. 
278;  State  v.  Snow,  3  R.  I.  64. 

37.  People  v.  Folsom,  5  Cal.  373. 

Effect  of  limiting  appropriation. — The  right 
to  condemn  the  land  forming  a  part  of  the 
Gettysburg  battle-field  is  not  affected  by  the 
fact  that  congress  has  limited  the  amount  to 
be  appropriated  for  the  purpose.  Nor  can  a 
railway  company  whose  line  runs  through 
such  land  object  that  only  a  part  of  its  land 
is  taken.  U.  S.  v.  Gettysburg  Electric  R. 
Co.,  160  U.  S.  668,  16  S.  Ct.  427,  40  L.  ed. 
576. 

38.  Kohl  V.  U.  S.,  91  U.  S.  367,  23  L.  ed. 
449;  In  re  Montgomery,  48  Fed.  896;  In  re 
Rugheimer,  36  Fed.  369.    See  infra,  V,  B. 

Instances. —  It  may  condemn  lands  for  a 
highway  (Chesapeake,  etc..  Canal  Co.  v. 
Union  Bank,  5  Fed.  Cas.  No.  2,653,  4  Cranch 
C.  C.  75)  ;  lands  situated  within  a  state  for 
a  post-ofiiee  site  (U.  S.  v.  Inlots,  26  Fed.  Cas. 
No.  15,441).  And  if  the  act  of  congress  au- 
thorizing the  condemnation  of  a  site  for  pub- 
lie  buildings  in  a  city  contains  a  proviso  that 
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whatsoever  over  the  District  of  Coliimbia,^^  it  has  power  to  condemn  lands  lying 
within  the  District.''^  And  congress  also  possesses  this  power  in  the  various 
territories.'^^  The  practice  and  proceedings  should  conform  so  far  as  may  be  to 
those  existing  in  the  courts  of  the  state  in  which  the  proceedings  are  instituted.''^ 
B.  The  States  —  l.  In  General.  The  general  right  of  eminent  domain 
within  the  limits  of  a  state  is  vested  in  the  state  government,  in  which  the 
ultimate  title  to  all  the  land  within  the  state  may  be  said  to  be;'*^  and  with  this 
right  the  state  never  parts.^'^  This  right  gives  to  the  legislature  the  control  of  pri- 
vate property  for  the  use  of  the  public,  provided  just  compensation  be  made,^^ 
and  all  grantees  from  the  state  as  well  as  their  assigns  hold  under  this  implied 
understanding.'^^  The  legislature  may  designate  the  public  purposes  to  which 
such  property  is  to  be  applied.'*'  Public  improvements  constructed  in  the  exer- 
cise of  the  eminent  domain  of  the  state  need  not  remain  in  the  control  of  the 


the  state  shall  relinquish  jurisdiction  over 
such  site,  the  United  States  has  authority  to 
take  and  condemn  the  site  when  the  proviso 
is  fully  met  by  an  act  of  the  legislature 
{Ex  p.  United  States,  24  Pittsb.  Leg.  J.  (Pa.) 
105;  In  re  Rugheimer,  36  Fed.  369)  ;  where 
the  injury  to  private  property  is  merely  in- 
cidental to  the  exercise  of  the  government's 
right  to  improve  navigation,  it  is  not  a  tak- 
ing of  private  property  for  public  use  (Bed- 
ford V.  U.  S.,  36  Ct.  CI.  474). 

39.  U.  S.  Const,  art.  1,  §  8,  subd.  17. 

40.  Shoemaker  v.  U.  S.,  147  U.  S.  282,  13 
S.  Ct.  361,  37  L.  ed.  170,  for  public  park. 

The  provision  of  the  Maryland  statute,  ced- 
ing the  District  of  Columbia  to  the  United 
States,  that  "  nothing  herein  contained  shall 
be  so  construed  to  vest  in  the  United  States 
any  right  of  property  in  the  soil,  so  as  to 
affect  the  rights  of  individuals  therein,  other- 
wise than  the  same  shall  or  may  be  trans- 
ferred by  such  individuals  to  the  United 
States,"  does  not  deprive  the  federal  govern- 
ment of  its  right  of  eminent  domain  in  the 
District.  U.  S.  V.  Cooper,  20  D.  C.  104 ;  Shoe- 
maker V.  U.  S.,  147  U.  S.  282,  299,  13  S.  Ct. 
361,  37  L.  ed.  170. 

41.  People  t\  Folsom,  5  Cal.  373;  Tuttle  v. 
Moore,  3  Indian  Terr.  712,  64  S.  W.  585; 
Cherokee  Nation  v.  Southern  Kansas  R.  Co., 
135  U.  S.  641,  10  S.  Ct.  965,  34  L.  ed.  295 
[reversing  33  Fed.  900]. 

Instance. —  Thus  congress  may  grant  to  a 
railroad  company,  incorporated  under  the 
laws  of  a  state,  the  right  of  way  through 
lands  owned  by  the  Cherokee  nation,  where 
the  operation  of  the  railroad  will  affect  in- 
terstate commerce :  and  it  is  not  necessary 
that  such  act  shall  in  express  words  set  forth 
the  purpose  for  which  it  was  passed,  so  as  to 
show  that  its  objects  are  such  as  to  warrant 
the  exercise  of  the  right.  Cherokee  Nation  v. 
Southern  Kansas  R.  Co.,  135  U.  S.  641,  10 
S.  Ct.  965,  34  L.  ed.  295  [reversing  '  S3  Fed. 
900]. 

42.  Chappell  v.  U.  S.,  160  U.  S.  499,  16 
S.  Ct.  397,  40  L.  ed.  510;  In  re  Rugheimer,  36 
Fed.  369.  Where  there  are  no  fixed  forms  of 
pleading  in  condemnation  proceedings,  as  is 
the  case  in  South  Carolina,  but  the  procedure 
is  by  petition  by  a  person  duly  authorized, 
notice  to  the  owner  and  a  hearing  by  a  court 
of  record  as  to  the  necessity  of  taking  the 


land,  followed  by  an  assessment  of  compensa- 
tion by  a  jury,  proceedings  in  the  United 
States  district  court  following  such  method 
are  sufficient.  In  re  Rugheim^er,  36  Fed.  369. 
See  also  Chappell  v.  U.  S.,  160  U.  S.  499,  16 
S.  Ct.  397,  40  L.  ed.  510. 

43.  Gilmer  v.  Lime  Point,  18  Cal.  229; 
Raleigh,  etc.,  R.  Co.  v.  Davis,  19  N.  C. 
451. 

The  power  of  eminent  domain  is  dormant 

until  called  into  being  by  an  act  of  the  legis- 
lature, and  the  party  attempting  to  exercise  it 
must  be  able  to  point  out  the  statute  confer- 
ring the  power.  In  re  Poughkeepsie  Bridge 
Co.,  108  N.  Y.  483,  15  N.  E.  601. 

44.  Smith  v.  Helmer,  7  Barb.  (N.  Y.)  416. 

45.  Young  V.  McKenzie,  3  Ga.  31. 

46.  Young  V.  McKenzie,  3  Ga.  31 ;  Southern 
Illinois,  etc.,  Bridge  Co.  v.  Stone,  174  Mo.  1, 
73  S.  W.  453,  63  L.  R.  A.  301;  McGowen  v. 
Stark,  1  Nott  &  M.  (S.  C.)  387,  9  Am.  Dec. 
712;  Lindsay  v.  East  Bay  St.  Com'rs,  2  Bay 
(S.  C.)  38;  Harding  v.  Goodlett,  3  Yerg. 
(Tenn.)  41,  24  Am.  Dec.  546. 

Thus  a  grant  by  an  owner  of  an  exclusive 
right  of  way  through  his  land,  however  small 
the  parcel,  is  in  conflict  with  the  state's  right 
of  eminent  domain.  West  Virginia  Transp. 
Co.  V.  Ohio  River  Pipe  Line  Co.,  22  W.  Va. 
600,  46  Am.  Rep.  527. 

Act  held  not  to  operate  as  a  surrender  of 
right. —  The  Pennsylvania  statute,  incorpo- 
rating the  Lock  Haven  Bridge  Company, 
which  permits  the  state  to  purchase  the 
bridge  by  paying  a  sum  which,  together  with 
the  dividends  declared,  shall  equal  the  cost 
of  construction  and  ten  per  cent  per  annum 
interest,  is  not  a  surrender  of  any  right  of 
eminent  domain,  so  as  to  prevent  the  state 
from  converting  the  company's  property  into 
a  free  bridge  by  condemnation.  Lock  Haven 
Bridge  Co.  v.  Clinton  County,  157  Pa.  St. 
379,  27  Atl.  726. 

47.  McGowen  v.  Stark,  1  Nott  &  M.  (S.  C.) 
387,  9  Am.  Dec.  712;  Lindsay  v.  East  Bay  St. 
Com'rs,  2  Bay  ( S.  C. )  38 ;  Harding  v.  Good- 
lett, 3  Yerg.  (Tenn.)  41,  24  Am.  Dec.  546. 

The  fact  that  a  state  has  delegated  its  con- 
trol of  certain  streets  to  a  municipality  does 
not  prevent  the  state  from  establishing  the 
grade  of  the  streets.  Brand  i\  Multnomah 
County,  38  Oreg.  79,  60  Pac.  390,  62  Pac.  209, 
84  Am.  St.  Rep.  772,  50  L.  R.  A.  389. 
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local  authorities.^^  The  state  may  exercise  the  right  of  eminent  domain  not  onlj 
in  its  own  behalf  but  also  for  the  benefit  of  the  tJnited  States  and  may  condemn 
and  turn  over  lands  within  its  borders  to  the  federal  government  for  national 
purposes,  the  view  being  taken  that  the  national  use  is  a  public  use."*^  It  may 
also  authorize  the  taking  of  land  within  its  territory  by  the  United  States  in  pro- 
ceedings instituted  by  the  latter  for  that  purpose.^  So  it  may  appropriate  to 
public  use  Indian  lands  within  its  borders,  although  the  right  was  previously 
granted  to  another  state  to  purchase  those  lands.^^  But  it  cannot  authorize  a 
municipality  to  divert  the  waters  of  an  unnavigable  interstate  stream  to  the  injury 
of  riparian  owners  of  the  stream  in  another  state.^^ 

2.  As  Affected  by  the  Federal  Constitution.  The  fifth  amendment  to  the 
United  States  constitution,  declaring  that  private  property  shall  not  be  taken  for 
public  use  without  just  compensation,  is  a  restriction  upon  the  legislative  func- 
tions of  the  federal  government,  not  upon  those  of  a  state.^^ 

C.  Territories.  Where  the  act  organizing  a  territory  provides  that  the  legis- 
lative power  shall  extend  to  all  rightful  subjects  of  legislation  consistent  with  the 
constitution  of  the  United  States  and  with  the  organic  act,  this  confers  upon  the 
territorial  government  the  right  of  eminent  domain.^^ 

D.  On  Delegation  of  Power — l.  Right  to  Delegate  Power.  The  right  of 
eminent  domain  may  be  exercised  either  directly  by  the  agents  of  the  govern- 
ment, or  through  the  medium  of  corporate  bodies,  or  of  individual  enterprises, 
by  virtue  of  a  delegation  of  the  power.^^  The  right  of  eminent  domain,  how- 
ever, can  only  be  delegated  for  public  purposes,  as  private  property  cannot  be 
taken  for  private  uses.^^    Corporations  to  which  the  power  of  eminent  domain 


48.  Lancey  v.  King  County,  15  Wash.  9, 
45  Pae.  645,  34  L.  R.  A.  817. 

49.  Matter  of  League  Island,  1  Brewst. 
(Pa.)  524;  Lancey  v.  King  County,  15  Wash. 
0.  45  Pac.  645,  34  L.  R.  A.  817.  Contra,  Peo- 
ple V.  Humphrey,  23  Mich.  471,  9  Am.  Rep. 
94,  which  takes  the  view  that  the  right  of 
eminent  domain  in  any  sovereignty  exists 
only  for  its  own  purposes. 

50.  Gilmer  v.  Lime  Point,  18  Cal.  229: 
Reddall  v.  Bryan,  14  Md.  444,  74  Am.  Dec. 
550;  Burt  v.  Merchants'  Ins.  Co.,  106  Mass. 
356,  8  Am.  Rep.  339 ;  In  re  Appointment  U.  S. 
Com'rs,  96  N.  Y,  227.  Contra,  Darlington  v. 
U.  S.,  82  Pa.  St.  382,  22  Am.  Rep.  766. 

51.  Wadsworth  v.  Buffalo  Hydraulic  As- 
soc., 15  Barb.  (N.  Y.)  83. 

52.  Pine  v.  New  York  City,  112  Fed.  98,  50 
C.  C.  A.  145  {reversed  in  185  U.  S.  93,  22 
S.  Ct.  592,  46  L.  ed.  820]. 

53.  Arkansas. —  Cairo,  etc.,  R.  Co.  v.  Tur- 
ner, 31  Ark.  494,  25  Am.  Rep.  564. 

Delaware. —  Wilson  v.  Baltimore,  etc.,  R. 
Co.,  5  Del.  Ch.  524. 

Louisiana. — Renthorp  v.  Bourg,  4  Mart.  97 ; 
Territory  v.  Hattick,  2  Mart.  87. 

New  'Hampshire. —  Concord  R.  Co.  v. 
Greely,  17  N.  H.  47. 

NeiD  York. —  Livingston  v.  New  York,  8 
Wend.  85,  22  Am.  Dec.  622. 

Utah. —  Kimball  v.  Grantsville  City,  19 
Utah  368,  57  Pac.  1,  45  L.  R.  A.  628. 

United  States. —  Withers  v.  Buckley.  20 
How.  84,  15  L.  ed.  816;  Fox  r.  Ohio,  5'How. 
410,  12  L.  ed.  213;  Barron  v.  Baltimore,  7  Pet. 
243.  8  L.  ed.  672;  Bonaparte  v.  Camden,  etc., 
R.  Co.,  3  Fed.  Cas.  No.  '1,617,  Baldw.  205. 

It  does  not  create  any  new  principle  of  re- 
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striction  on  either  the  national  or  state  gov- 
ernment which  did  not  exist  before.  It  is 
declaratory  of  the  common -law  principle  ap- 
plicable to  all  republican  governments.  Par- 
ham  V.  Justices  Decatur  County  Inferior  Ct., 

9  Ga.  341;  Young  v.  McKenzie,  3  Ga.  31. 

54.  Sanford  i;.  Tucson,  (Ariz.  1903)  71  Pac. 
903;  Oury  v.  Goodwin,  3  Ariz.  255,  26  Pac. 
876;  Swan  v.  Williams,  2  Mich.  427;  War- 
ren V.  First  Div.  St.  Paul,  etc.,  R.  Co.,  18 
Minn.  384. 

55.  Louisiana. —  Harrison  v.  New  Orleans 
Pac.  R.  Co.,  34  La.  Ann.  462,  44  Am.  Rep. 
438. 

Missouri. —  Southern  Illinois,  etc.,  Bridge 
Co.  V.  Stone,  174  Mo.  1,  73  S.  W.  453,  63 
L.  R.  A.  301. 

New  Hampshire. —  Ash  v.  Cummings,  50 
N.  H.  591;  Backus  v.  Lebanon,  11  N.  H.  19, 
35  Am.  Dec.  466. 

Neio  York. —  Beekman  v.  Saratoga,  etc.,  R. 
Co.,  3  Paige  45,  22  Am.  Dec.  679. 

North  Dakota. —  Lidgerwood  v.  Miehalek, 
(1903)  97  N.  W.  541. 

Pennsylvania. —  Philadelphia,  etc.,  R.  Co.  v. 
LawVence,  10  Phila.  604. 

Tennessee. —  Knox  County  v.  Kennedy,  92 
Tenn.  1,  20  S.  W.  311. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  24. 

56.  Philadelphia,  etc.,  R.  Co.  v.  Lawrence, 

10  Phila.  (Pa.)  604. 

The  holder  of  a  franchise  for  the  operation 
of  a  street  railway  in  a  city,  although  pri- 
vately interested  in  the  enterprise,  is  never- 
theless an  agency  or  instrumentality  in  the 
hands  of  the  public  authorities  for  the  ac- 
complishment of  public  purposes  and  benefits. 
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has  been  delegated  are  vested  with  the  sovereign  power  to  take  private  property 
for  public  use.^^ 

2.  The  Statutory  Authority  —  a.  Necessity  of  Statutory  Authority.  Inasmuch 
as  the  right  of  eminent  domain  is  one  which  lies  dormant  in  the  state  until  legis- 
lative action  is  had  pointing  out  the  occasion,  mode,  conditions,  and  agencies  for 
its  exercise,^  the  right  to  exercise  the  power  must  be  conferred  by  statute,  either 
in  express  words  or  by  necessary  implication.^^  The  power  should  not  be  gath- 
ered from  doubtful  inferences,  but  should  be  unmistakably  e:?^pressed.^ 

b.  Construction  of  Statutes  Conferring"  Power.  The  power  of  eminent 
domain  being  in  derogation  of  the  common  right,  acts  conferring  it  are  to  be 
strictly  construed,  and  are  not  to  be  extended  beyond  their  plain  provisions.^^ 
The  right  to  exercise  the  power  is  strictly  limited  to  the  purposes  specified  in  the 


Watson  V.  Fairmont,  etc^  R.  Co.,  49  W.  Va. 
528,  39  S.  E.  193. 

57.  Tinsman  v.  Belvidere  Delaware  R.  Co., 
26  N.  J.  L.  143,  69  Am.  Dec.  565 ;  Ten  Eyck 
V.  Delaware,  etc..  Canal  Co.,  18  N.  J.  L.  200, 
37  Am.  Dec.  233 ;  Long  t?.  Pennsylvania  R. 
Co.,  9  Lane.  Bar  (Pa.)  93. 

58.  Allen  v.  Jones,  47  Ind.  438,  442  Iciting 
Dyckman  v.  New  York,  5  N.  Y.  434;  Cooley 
Const.  Lim.  537].    See  also  supra,  note  9. 

59.  Connecticut. —  Waterbury  v.  Piatt,  75 
Conn.  387,  53  Atl.  958,  60  L.  R.  A.  211. 

Georgia. —  Markham  v.  Howell,  33  Ga.  508. 

Kansas. —  State  v.  Armell,  8  Kan.  288. 

Massachusetts. —  Providence,  etc.,  R.  Co.  v. 
Norwich,  etc.,  R.  Co.,  138  Mass.  277;  Boston, 
etc.,  R.  Corp.  v.  Salem,  etc.,  R.  Co.,  2  Gray  1. 

Michigan. —  Grand  Rapids  Booming  Co.  v. 
Jarvis,  30  Mich.  308. 

New  Jersey. —  Akers  v.  United  New  Jersey 
E.,  etc.,  Co.,  43  N.  J.  L.  110. 

Washington. —  Tacoma  V.  State,  4  Wash.  64, 

20  Pac.  847. 

United  States. —  U.  S.  v.  Rauers,  70  Fed. 
748. 

Statute  held  not  to  confer  power. —  The 

act  of  congress  of  March  3,  1893,  providing  for 
the  proper  preservation  of  the  lines  of  battle 
at  Gettysburg,  Pa.,  and  appropriating  money 
for  the  purpose,  does  not  authorize  the  pro- 
curement of  real  estate,  such  as  to  justify 
condemnation  proceedings  under  the  act  of 
Aug.  1,  1888.  U.  S.  V.  Certain  Tract  of  Land, 
70  Fed.  940. 

60.  Waterbury  v.  Piatt,  75  Conn.  387,  53 
Atl.  958,  60  L.  R.  A.  211. 

Silence  is  negation. —  In  the  construction 
of  powers  given  to  a  corporation  to  take  land 
by  eminent  domain,  every  reasonable  doubt  is 
to  be  resolved  adversely.  The  affirmative 
must  be  shown  and  silence  is  negation.  Provi- 
dence, etc.,  R.  Co.,  Petitioner,  17  R.  I.  324, 

21  Atl.  965. 

"Unless  both  the  letter  and  spirit  of  the 
statute  relied  upon  clearly  confer  the  power 
claimed,  it  can  not  be  exercised."  Ligare  v. 
Chicago,  139  111.  46,  28  N.  E.  934,  32  Am.  St. 
Rep.  179. 

61.  Illinois. —  Harvev  v.  Aurora,  etc.,  R. 
Co.,  174  111.  205,  51  N.  E.  163;  Weckler  v. 
Chicago.  61  111.  142;  East  St.  Louis  v.  St. 
John,  47  111.  463;  Goddard  v.  Chicago,  etc., 
R.  Co.,  104  111.  App.  526  [afjfirmed  in  202  111. 
362,  66  N.  E.  1066]. 


Indiana. —  Eward  v.  Lawrenceburgh,  etc., 
R.  Co.,  7  Ind.  711. 

Massachusetts. —  Thacher  v.  Dartmouth 
Bridge  Co.,  8  Pick.  501. 

Missouri. —  Southern  Illinois,  etc.,  Bridge 
Co.  v.  Stone,  174  Mo.  1,  73  S.  W.  453,  63 
L.  R.  A.  301 ;  State  v.  Farrelly,  36  Mo.  App. 
282. 

New  York. —  In  re  Amsterdam  Water 
Com'rs,  96  N.  Y.  351 ;  Erie  R.  Co.  v.  Steward, 
61  N.  Y.  App.  Div.  480,  70  N.  Y.  Suppl.  608; 
Sharp  V.  Johnson,  4  Hill  92,  40  Am.  Dec.  259 ; 
Sharpe  v.  Speir,  4  Hill  76. 

Ohio. —  Moorhead  v.  liittle  Miami  R.  Co., 
17  Ohio  340. 

Pennsylvania. —  Lance's  Appeal,  55  Pa.  St. 
16,  93  Am.  Dec.  722;  Philadelphia,  etc.,  R. 
Co.  V.  Lawrence,  10  Phila.  604;  Lodge  v. 
Railroad  Co.,  1  Leg.  Gaz.  131. 

Rhode  Island. —  Howe  v.  Norman,  13  R.  1. 
488. 

United  States. —  V.  S.  v.  Rauers,  70  Fed. 
748. 

England. —  Lamb  v.  North  London  R.  Co., 
L.  R.  4  Ch.  522,  21  L.  T.  Rep.  N.  S.  98,  17 
Wkly.  Rep.  746;  Ayr  Harbour  Trustees  r. 
Oswald,  8  App.  Cas.  623 ;  Simpson  v.  South 
Staffordshire  Waterworks  Co.,  4  De  G.  J.  &  S. 
679,  11  Jur.  N.  S.  453,  34  L.  J.  Ch.  380.  12 
L.  T.  Rep.  N.  S.  360,  13  Wklv.  Rep.  729.  908, 
69  Eng.  Ch.  519;  Barker  v.  North  Stafford- 
shire R.  Co.,  2  De  G.  &  Sm.  55.  12  Jur.  324, 
575,  589,  5  R.  &  Can.  Cas.  401;  Sparrow  v. 
Oxford,  etc.,  R.  Co.,  9  Hare  436,  41  Eng.  Ch. 
436;  North  London  R.  Co.  v.  Metronolitan 
Bd.  of  Works,  1  Johns.  405,  5  Jur.  N.  S.  1121, 
28  L.  J.  Ch.  909,  7  Wkly.  Rep.  640;  Ex  p. 
Eton  College,  15  Jur.  45,  20  L.  J.  Ch.  1. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  44. 

Particular  acts  construed. —  Where  a  rail- 
road charter  authorized  the  company  to  take 
the  land  under  the  statute  of  1852,  or  any 
other  statute  which  had  been  or  might  there- 
after be  passed,  it  was  held  that  the  com- 
panv  could  take  land  under  the  statute  of 
1845.  Taylor  v.  Pettijohn,  24  111.  312.  For 
other  cases  construing  particular  statutes 
see  the  following  cases: 

Indiana. —  Eward  r.  Lawrenceburgh.  etc., 
R.  Co.,  7  Ind.  711. 

Massachusetts. —  Monatiquot  River  Mills  v. 
Braintree  Water  Supply  Co..  149  Mass.  478, 
21  N.  E.  761,  4  L.  R.  A.  272;  Pickman  v, 
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statute  conferriug  it.^^  The  proposed  use  of  the  lands  of  the  owner  must  be 
clearly  embraced  within  the  legitimate  object  of  the  power  conferred.^^  Where 
there  is  any  doubt  in  regard  to  the  extent  of  the  power  the  landowner  must  have 
the  benefit  of  that  doubt.^^  Statutes  conferring  the  power  of  eminent  domain  on 
private  corporations  do  not  render  compulsory  or  obligatory  the  exercise  of  those 
powers.^^ 

3.  To  Whom  Power  May  Be  Delegated  —  a.  Municipalities.  The  right  of 
eminent  domain  is  not  inherent  in  a  municipality  but  may  be  conferred  upon  it 
by  appropriate  legislation.^^    It  has  no  more  right  than  any  other  corporation  to 


Peabody,  145  Mass.  480,  14  N.  E.  751 ;  Provi- 
dence, etc.,  R.  Co.  V.  Norwich,  etc.,  R.  Co., 
138  Mass.  277. 

'New  Jersey. —  Wirth  v.  Jersey  City,  56 
N.  J.  L.  216",  27  Atl.  1065;  Watson  Xi.  Ac- 
quackanonck  Water  Co.,  36  N.  J.  L.  195; 
Gridley  v.  Darcey,  11  N.  J.  L.  292;  Colwell 
f.  May's  Landing  Water  Power  Co.,  19  N.  J. 
Eq.  245 ;  Morris,  etc.,  R.  Co.  v.  Newark,  10 
N.  J.  Eq.  352. 

Islew  York.— In  re  Union  El.  R.  Co.,  113 
N.  Y.  275,  21  N.  E.  81  ;  People  v.  Asten,  4 
Hun  461;  Smith  v.  Helmer,  7  Barb.  416; 
Jn  re  Long  Island  R.  Co.,  21  N.  Y.  Suppl. 
489. 

Ohio. —  State  v.  Salem  Water  Co.,  5  Ohio 
Cir.  Ct.  58;  Gawn  v.  Wilson,  9  Ohio  S.  &  C. 
PI.  Dec.  683,  7  Ohio  N,  P.  33. 

Pennsylvania. —  Trenton  Cut-Off  R.  Co.  v. 
Newtown  Electric  St.  R.  Co.,  8  Pe .  Dist. 
549;  Lodge  v.  Railroad  Co.,  1  Leg.  Gaz.  131. 

Washington. —  Cascades  R.  Co.  v.  Sohns,  1 
Wash.  Terr.  557. 

'United  States. —  Davenport,  etc.,  R.  Co.  v. 
Renwick,  102  U.  S.  180,  26  L.  ed.  51;  U.  S. 
V.  Rauers,  70  Fed.  748;  Illinois  v.  Illinois 
Cent.  R.  Co.,  33  Fed.  730. 

England. —  Ferrar  v.  London  Sewer  Com'rs, 
L.  R.  4  Exch.  227,  38  L.  J.  Exch.  102,  21  L.  T. 
Rep.  N.  S.  295,  17  Wkly.  Rep.  709;  Broadbent 
V.  Imperial  Gas  Co..  7  De  G.  M.  &  G.  436, 
3  Jur.  N.  S.  221,  26  L.  J.  Ch.  276,  5  Wkly. 
Rep.  272,  56  Eng.  Ch.  337 ;  Simpson  v.  South 
Staffordshire  Waterw^orks  Co.,  4  De  G.  J  &  S. 
679,  11  Jur.  N.  S.  453,  34  L.  J.  Ch.  380,  12 
L.  T.  Rep.  N.  S.  360,  13  Wklv.  Rep.  729,  908, 
69  Eng.  Ch.  519;  Dungey  v.  London,  38  L.  J. 
C.  P.  298,  20  L.  T.  Rep.  N.  S.  921,  17  Wkly. 
Rep.  1106;  Baker  v.  St.  Marylebone  Vestry, 
35  L.  T.  Rep.  N.  S.  129,  24  Wkly.  Rep.  848. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain," 
§  43. 

62.  Georgia. —  Hopkins  v.  Florida  Cent.  R. 
Co.,  97  Ga.  107,  25  S.  E.  452. 

Illinois. —  Harvey  v.  Aurora,  etc.,  R.  Co., 
174  111.  295,  51  N.  E.  163;  Ligare  v.  Chi- 
cago, 139  Hi.  46,  28  N.  E.  934,  32  Am.  St. 
Rep.  179;  Chicago,  etc.,  R.  Co.  v.  Gait,  133 
111.  657,  23  N.  E.  425,  24  N.  E.  674;  East 
St.  Louis  V.  St.  John,  47  111.  463;  Goddard 
Chicago,  etc.,  R.  Co.,  104  HI.  App.  526. 

Kentucky. —  Cornwall  v.  Louisville,  etc.,  R. 
Co.,  87  Ky.  72,  7  S.  W.  553,  9  Ky.  L.  Rep. 
924;  Postal  Tel.  Cable  Co.  v.  Mobile,  etc.,  R. 
Co.,  54  S.  W.  727,  21  Ky.  L.  Rep.  1188. 

Maine. —  Thompson  v.  Androscoggin  Bridge, 
5  Me.  62. 

Missouri. —  Fore  v.  Hoke^  48  Mo.  App.  254. 
[V.  D,  2,  b] 


New  Jersey. —  Cheyney  v.  Atlantic  City 
Water  Works  Co.,  55  N.  J.  L.  235,  26  Atl. 
95;  Ballantine  v.  Kearny  Tp.,  52  N.  J.  L.  338, 
19  Atl.  792. 

New  Mexico. —  Albuquerque  Land,  etc.,  Co. 
v.  Gutierrez,  10  N.  M.  177,  61  Pac.  357. 

New  York. —  People  v.  Northern  Cent.  R. 
Co.,  164  N.  Y.  289,  58  N.  E.  138;  In  re  South 
Beach  R.  Co.,  119  N.  Y.  141,  23  N.  E.  486; 
In  re  Poughkeepsie  Bridge  Co.,  108  N.  Y. 
483,  15  N.  E.  601;  Erie  R.  Co.  v.  Stewart,  61 
N.  Y.  App.  Div.  480,  70  N.  Y.  Suppl.  698. 

Ohio. —  Currier  v.  Marietta,  etc.,  R.  Co., 
11  Ohio  St.  228;  Cooper  v.  Williams,  5  Ohio 
391,  24  Am.  Dec.  299  [affirming  4  Ohio  253,  22 
Am.  Dec.  745]. 

Pennsylvania. —  Pittsburgh  Junction  Co.'s 
Appeal,  122  Pa.  St.  511,  6  Atl.  564,  9  Am.  St. 
Rep.  128. 

Virginia. —  Charlottesville  v.  Maury,  96  Va. 
383,  31  S.  E.  520. 

United  States. —  Pavne  v.  Kansas,  etc.,  R. 
Co.,  46  Fed.  546. 

England. —  Liverpool  v.  Chorley  Water- 
Works  Co.,  2  De  G.  M.  &  G.  852,  51  Eng.  Ch. 
'666,  42  Eng.  Reprint  1105;  London,  etc.,  R. 
Co.  V.  London,  19  L.  T.  Rep.  N.  S.  250;  Lee  v. 
Milner,  2  Y.  &  Coll.  Exch.  611. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  142. 

Illustration. —  Thus  a  statute  authorizing 
a  millowner  to  obtain  a  right  to  overflow  the 
lands  of  another  does  not  confer  the  right  to 
overflow  a  highway.  Venard  v.  Cross,  8  Kan. 
248. 

63.  In  re  Poughkeepsie  Bridge  Co.,  108 
N.  Y.  483.  15  N.  E.  601 :  In  re  Staten  Island 
Rapid  Transit  Co.,  103  N.  Y.  252,  257,  8  N.  E. 
548  ^  Svracuse  v.  Benedict,  86  Hun  (N.  Y.) 
343,  33'^N.  Y.  Suppl.  944;  Matter  of  New  York 
Citv,  74  N.  Y.  App.  Div.  197,  77  N.  Y.  Suppl. 
737. 

64.  Simpson  v.  South  Staffordshire  W^ater- 
works  Co.,  4  De  G.  J.  &  S.  679,  11  Jur.  N.  S. 
453,  34  L.  J.  Ch.  380,  12  L.  T.  Rep.  N.  S.  360, 
13  Wkly.  Rep.  729,  908,  69  Eng.  Ch.  519. 

65.  Scottish  North-eastern  R.  Co.  V.  Stew- 
art, 5  Jur.  N.  S.  607,  3  Maeq.  382,  7  Wkly. 
Rep.  458.  See  also  Edinbu^^^gh,  etc.,  R.  Co.  v. 
Philip,  3  Jur.  N.  S.  249,  2  Macq.  514,  5  Wkly. 
Rep.  377;  Astlev  v.  Manchester,  etc.,  R.  Co., 
2  De  G.  &  J.  453.  4. Jur.  N.  S.  567,  27  L.  J. 
Ch.  478,  6  Wkly.  Rep.  561,  59  Eng.  Ch. 
359. 

66.  Colorado. — Warner  v.  Gunnison,  2  Colo. 
App.  430,  31  Pac.  238. 

Georgia. —  Butler  v.  Thomasville,  74  Ga. 
570;  Bibb  County  v.  Harris,  71  Ga.  250. 
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condemn  property  unless  authority  to  do  so  is  provided  by  the  legislature  in 
express  terms  or  by  necessary  implication.^^  Statutes  delegating  the  power  must 
specify  that  the  taking  of  property  is  to  be  for  a  public  use.^^  The  right  of  emi- 
nent domain  is  not  conferred  by  statutes  authorizing  the  city  to  make  public 
improvements,  such  as  streets  or  alleys,^^  or  wharves,  docks,  or  piers,™  or  sewers  or 
drains,  etc.  or  by  a  statute  authorizing  the  city  to  issue  bonds  for  the  opening 
of  a  street  and  stating  the  purpose  of  the  appropriation ;  ''^  or  by  a  statute 
empowering  a  city  to  authorize  the  laying  of  railroad  tracks  in  streets,  but  which 
makes  no  provision  for  compensation  to  the  owners  of  the  land  in  the  street;''^ 
or  by  a  charter  providing  that  the  owner  must  be  compensated,  if  no  provision 
is  made  for  ascertaining  the  amount;'^  or  by  statutes  which  do  not  prescribe 
the  methods  of  condemnation.'^  The  power  may  of  course  be  exercised  when 
conferred  in  express  terms  by  the  statute,  provided  there  is  nothing  in  the  consti- 
tution to  prohibit  it."*^ 


Minnesota. —  Milwaukee,  etc.,  E.  Co,  v. 
Faribault,  23  Minn.  167. 

Missouri. —  Kansas  Citv  v.  Marsh  Oil  Co., 
1^0  Mo.  458,  41  S.  W.  943. 

Neio  York. —  In  re  Buffalo,  15  N.  Y.  Suppl. 
123. 

North  Dakota. —  Ledgcrwood  v.  Michalek, 
(1903)  97  N.  W.  541;  Noble  Tp.  v.  Aasen,  8 
X.  D.  77,  76  N.  W.  990. 

Oregon. —  Dallas  v.  Halloek,  44  Oreg.  246, 
75  Pac.  204. 

Pennsylvania. —  Philadelphia,  etc.,  R.  Co.'s 
Appeal,  2  Walk.  291. 

Wisconsin. —  Smith  v.  Gould,  59  Wis.  631, 
18  N.  W.  457. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  27  et  seq. 

In  Illinois  the  statute  gives  an  incorporated 
town  and  a  village  like  powers  to  condemn 
land.  Phillips  v.  Scales  Mound,  195  111.  353, 
63  N.  E.  180. 

The  power  delegated  to  the  officers  of  a 
municipality  to  condemn  land  cannot  be  de- 
stroyed by  the  acts  of  the  municipality,  or 
by  any  agreement  between  the  municipality 
and  an  individual.  Brimmer  v.  Boston,  102 
Mass.  19. 

67.  Brunswick,  etc.,  R.  Co.  v.  Waycross,  94 
Ga.  102,  21  S.  E.  145;  Butler  v.  Thomasville, 
74  Ga.  570;  Bibb  County  v.  Harris,  71  Ga. 
250;  Allen  v.  Jones,  47  Ind.  438;  State  v. 
Graves,  19  Md.  351,  81  Am.  Dec.  639;  Phila- 
delphia, etc.,  R.  Co.'s  Appeal,  2  Walk.  (Pa.) 
291. 

68.  In  re  Theresa  Drainage  Dist.,  90  Wis. 
301,  63  N.  W.  288. 

Specification  of  purpose. —  A  city  charter 
authorizing  a  city  "  to  do  all  things  neces- 
sary to  be  done  by  corporations  "  invests  it 
with  the  right  of  eminent  domain,  although 
the  specific  purposes  for  which  the  right  may 
be  exercised  are  not  designated.  Memphis  v. 
Wright.  6  Yerg.  (Tenn.)  497,  27  Am.  Dec. 
489.  See  also  Slingerland  v.  Newark,  54 
N.  J.  L.  62,  23  Atl.  129,  holding  a  statute  au- 
thorizing a  municipality  to  exercise  the  power 
"  for  any  lawful  public  use  or  purpose,"  to  be 
valid,  the  view  being  taken  that  the  qualify- 
ing word  "  lawful  "  limits  the  uses  intended 
to  such  as  are  sanctioned  by  the  legislature, 
so  that  a  city  proceeding  under  this  act  must 


show  that  it  is  seeking  to  acquire  land  for 
a  purpose  which  the  legislature  either  in 
general  laws  or  in  special  laws  applicable  to 
that  city  has  expressed  its  willingness  to 
promote  by  the  power  of  eminent  domain. 

69.  Brunswick,  etc.,  R.  Co.  v.  Waycross,  94 
Ga.  102,  21  S.  E.  145;  Tacoma  v.  State,  4 
Wash.  64,  29  Pac.  847.  But  see  contra,  Chi- 
cago, etc.,  R.  Co.  V.  Cicero,  154  111.  656,  39 
N.  E.  574. 

70.  Madison  v.  Daley,  58  Fed.  751. 

71.  Allen  v.  Jones,  47  Ind.  438. 

72.  St.  Paul  Union  Depot  Co.  v.  St.  Paul, 
30  Minn.  359,  15  N.  W.  684. 

73.  Chamberlain  v.  Elizabethport  Steam 
Cordage  Co.,  41  N.  J.  Eq.  43,  2  Atl. 
775. 

74.  Mulligan  v.  Perth  Amboy,  52  N.  J.  L. 
132,  18  A{1.  670.  Compare  Woodruff  v.  Glen- 
dale,  26  Minn.  78.  1  N.  W.  581. 

75.  Tacoma  v.  State,  4  Wash.  64,  29  Pac. 
847. 

76.  Helena  v.  Rogan,  26  Mont.  452,  68 
Pac.  798,  27  Mont.  135,  69  Pac.  709. 

Instances  in  which  the  power  has  been 
granted.— Cal.  Code  Civ.  Proc.  §  1238,  pro- 
vides that  the  right  of  eminent  domain  may 
be  exercised,  for  roads,  streets  and  alleys. 
The  act  of  April  25,  1803,  authorized  the  city 
and  county  of  San  Francisco  to  widen  streets 
and  to  provide  compensation  to  the  owners 
of  land  taken  or  damaged,  but  did  not  in  ex- 
press terms  authorize  the  condemnation  of 
land.  It  was  held  that  the  necessary  land 
could  be  acquired  by  condemnation  under  the 
provisions  of  said  section.  The  court  further 
holds  that  the  right  to  exercise  the  power 
of  eminent  domain  by  cities  and  villages  in 
laying  out  and  improving  streets  is  im- 
pliedly given  to  the  commission  authorized 
iDy  that  amendment.  San  Francisco  v.  Kier- 
nan,  98  Cal.  614,  33  Pac.  720.  And  as  section 
1238  provides  further  that  any  person  may  by 
exercise  of  eminent  domain  acquire  private 
property  for  the  use'  of  canals,  etc.,  for  con- 
ducting water  for  the  use  of  the  inhabitants 
of  any  city,  a  city  may  condemn  the  waters 
of  a  creek  for  the  use  of  its  inhabitants,  al- 
though its  charter  contains  no  special  power 
of  condemnation.  Santa  Cruz  v.  Enright,  95 
Cal.  105,  30  Pac.  197. 

[V,  D,  3,  a] 
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b.  Private  Corporations —  (i)  In  General.  The  cases  in  which  private  prop- 
erty may  be  taken  for  public  use  are  not  confined  to  those  where  tlie  state  in  its 
sovereign  capacity  takes  it,  but  private  corporations  may  be  authorized  to  take 
private  property  for  the  use  of  the  corporation  in  case  the  object  of  the  incorpo- 
ration is  a  public  benefit.'^'''  Such  a  corporation  has  no  power  to  appropriate 
property  to  public  use,  unless  the  power  is  given  to  it  either  by  the  express  words 
of  the  statute  or  by  necessary  implication  therefrom.'^ 

(ii)  Railroad  Companies  —  (a)  In  General.    The  legislature  has  authority 


77.  Postal  Tel. -Cable  Co.  v.  Chicago,  etc., 
R.  Co.,  30  Ind.  App.  654,  66  N.  E.  919;  O'Hara 
V.  Lexington,  etc.,  R.  Co.,  1  Dana  (Ky. )  232; 
Scudder  v.  Trenton  Delaware  Falls  Co.,  1 
N.  J.  Eq.  694,  23  Am.  Dec.  756 ;  In  re  Brook- 
lyn Union  Ferry  Co.,  98  N.  Y.  139. 
"  The  supreme  court  of  Connecticut,  speaking 
of  private  corporations  to  whom  this  power 
has  been  delegated,  says  that  they  "  although 
acting  indeed  under  an  authority  derived  from 
the  state,  do  not  act,  properly  speaking,  in 
its  behalf,  or  as  its  agent  or  representative, 
nor  wdth  a  special  reference  to  the  benefit  of 
ihe  public,  as  in  the  case  when  roads  or  other 
public  improvements  are  made  under  the  im- 
mediate direction  and  superintendence  of  the 
state,  or  its  agents,  constituted  for  that  pur- 
pose, and  for  the  general  accommodation  or 
benefit  of  the  community ;  but  under  a  special 
grant  of  power,  deemed  to  be  acquired  from 
the  state,  for  a  valuable  consideration,  and 
for  the  promotion  of  their  own  direct  and 
private  advantage."  Bradley  v.  New  York, 
etc.,  R.  Co.,  21  Conn.  294,  306. 

Upon  what  classes  of  corporations  the 
power  may  be  conferred.  The  power  may  be 
delegated  to  companies  organized  for  the 
transportation  of  natural  gas  (Carothers  v. 
Philadelphia  Co.,  118  Pa.  St.  468,  12  Atl. 
314;  In  re  Ohio  Valley  Gas  Co.,  6  Pa.  Dist. 
200),  irrigation  companies  (Lake  Koen  Nav., 
etc.,  Co.  Klein,  63  Kan  484,  65  Pac.  684; 
Albuquerque  Land,  etc.,  Co.  f.  Gutierrez,  10 
N.  M.  177,  61  Pac.  357),  water  companies 
(Benson  v.  Great  Barrington  Fire  Dist.,  183 
Mass.  590,  67  N.  E.  876),  bridge  companies 
(Southern  Illinois,  etc..  Bridge  Co.  v.  Stone, 
174  Mo.  1,  73  S.  VY.  453,  63  L.  B.  A.  301; 
Phillips  V.  Postal  Tel.  Co.,  130  N.  C.  513,  41 
S.  E.  1022,  89  Am.  St.  Rep.  868),  telephone 
and  telegraph  companies  (State  f.  Midland 
Telephone,  etc.,  Co.,  (N.  J.  Err.  &  App. 
1902)  53  Atl.  1125),  plank-road  or  turn- 
pike companies  (Fuselier  v.  Iberia  Parish 
Police  Jury,  109  La.  551,  33  So.  597),  rail- 
road companies  (see  infra,  V,  D,  3,  b,  (ii)). 

For  what  purposes  power  may  be  delegated. 
Under  the  New  Hampshire  constitution  the 
legislature  may  authorize  a  manufacturing 
corporation  to  flow  land  with  back  water 
in  order  to  increase  its  water-power,  payment 
of  compensation  to  be  made  therefor.  Great 
Falls  Mfg.  Co.  V.  Fernald,  47  N.  H.  444. 

The  power  delegated  to  a  private  corpora- 
tion must  be  construed,  as  where  the  power 
is  delegated  to  municipal  corporations,  since 
the  rules  of  construction  do  not  depend  on 
the  question  whether  the  corporation  is  a  pub- 
lic or  a  private  one.    Bardstown,  etc.,  R.  Co. 

[V,  D,  3,  b,  (I)] 


f.  Metcalf,  4  Mete.  (Ky.)  199,  81  Am.  Dec. 
541. 

78.  East  St.  Louis  v.  St.  John,  47  111.  463 ; 
Thacher  v.  Dartmouth  Bridge,  18  Pick. 
(Mass.)  501;  Southern  Illinois,  etc.,  Bridge 
Co.  V.  Stone,  174  Mo.  1,  73  S.  W.  453,  63 
L.  R.  A.  301;  Western  Union  Tel.  Co.  v. 
Pennsylvania  R.  Co.,  123  Fed.  33,  59  C.  C.  A. 
113. 

Statutes  conferring  power. —  Authority  to 
a  telegraph  company  to  construct  its  line 
along  a  railroad  is  conferred  by  a  statute 
which  permits  the  condemnation  of  any  lands 
of  a  corporation,  whether  acquired  by  pur- 
chase or  by  virtue  of  any  provision  in  the 
charter  of  such  corporation  (Ft.  Worth,  etc., 
R.  Co.  V.  Southwestern  Tel.,  etc.,  Co.,  96  Tex. 
160,  71  S.  W.  270,  60  L.  R.  A.  145)  ;  and  if 
the  statute  authorizes  a  telegraph  company 
to  condemn  land,  that  power  is  conferred 
upon  a  telephone  company,  since  the  tele- 
phone is  but  a  change  in  detail,  and  not  in 
substance,  from  the  telegraph  (Northwestern 
Tel.  Exch.  Co.  v.  Chicago,  etc.,  R.  Co.,  76 
Minn.  334,  79  N.  W.  315;  State  v.  New  Jer- 
sey Cent.  Telephone  Co.,  53  N.  J.  L,  341,  21 
Atl.  460,  11  L.  R.  A.  664;  Gulf,  etc.,  R.  Co. 
V.  Southwestern  Tel.,  etc.,  Co.,  18  Tex.  Civ. 
App.  500,  45  S.  W.  151;  San  Antonio,  etc., 
R.  Co.  V.  Southwestern  Tel.,  etc.,  Co.,  (Tex. 
Civ.  App.  1900)  56  S.  W.  201).  So  where  a 
statute  expressly  authorizes  a  corporation  to 
construct  a  bridge  over  a  river  it  necessarily 
authorizes  it  to  take  land  for  the  abutments. 
Southern  Illinois,  etc.,  Bridge  Co.  v.  Stone, 
174  Mo.  1,  73  S.  W.  453,  63  L.  R.  A.  301. 
But  it  has  been  held  that  a  statute  for  the 
incorporation  of  mining  companies  which  au- 
thorized such  a  company  to  construct  a  rail- 
road from  its  mine  to  another  railroad,  but 
made  no  provision  for  the  appropriation  of 
land,  except  the  provision  that  the  company 
should  in  respect  to  such  railroad  be  subject 
and  governed  by  the  acts  in  relation  to  rail- 
roads, does  not  confer  upon  the  mining  com- 
pany the  power  of  eminent  domain  which 
was  conferred  on  railroad  companies  gener- 
ally. Miami  Coal  Co.  v.  AVigton,  19  Ohio  St. 
560.  And  it  has  also  been  held  that  water 
companies  are  not  authorized  to  condemn  the 
supply  of  water  from  springs  on  their  lands 
which  naturally  flow  over  adjoining  lands 
either  by  Tenn.  Code,  §  844  et  seq.  providing 
for  the  condemnation  of  real  estate  for  gen- 
eral improvement  purposes  or  section  2502 
authorizing  them  to  condemn  lands  necessary 
for  the  establishment  of  their  reservoirs  ard 
works  and  the  rights  of  way  between  their 
reservoirs  and  the  towns  to  be  supplied.  Wa- 
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to  grant  to  a  railroad  company  the  power  to  condemn  private  property  but  the 
statutes  must  confer  the  power  eitlier  expressly  or  by  necessary  implication,^  and 


tauga  Water  Co.  v.  Scott,  (Tenn.  Sup.  1903) 
76  S.  W.  888. 

79.  Alabama. —  Davis  v.  Tuscumbia,  etc., 
R.  Co.,  4  Stew.  &  P.  421;  Aldridge  v.  Tus- 
cumbia, etc.,  R.  Co.,  2  Stew.  &  P.  199,  23 
Am.  Dec.  307. 

Minnesota. —  Weir  v.  St.  Paul,  etc.,  R.  Co., 
18  Minn.  155. 

Mississippi. —  Brown  v.  Beatty,  34  Miss. 
227,  69  Am.  Dec.  389. 

Neiv  Jersey. —  Middlesex,  etc.,  Traction  Co. 
r.  Metlar,  (Sup.  1903)  56  Atl.  142;  National 
Docks  R.  Co.  V.  New  Jersey  Cent.  R.  Co.,  32 
N.  J.  Eq.  755. 

New  York. —  Buffalo,  etc.,  R.  v.  Brainard, 
9  N.  Y.  100;  Bloodgood  v.  Mohawk,  etc.,  R. 
Co.,  18  Wend.  9,  31  Am.  Dec.  313. 

Pennsylvania. —  Philadelphia,  etc.,  R.  Co. 
V.  Philadelphia,  etc.,  R.  Co.,  6  Pa.  Dist.  269; 
Long  V.  Pennsylvania  R.  Co.,  9  Lane.  Bar 
98. 

Vermont. — White  River  Tp.  Co.  v.  Vermont 
Cent.  R.  Co.,  21  Vt.  590. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  25. 

80.  Boston,  etc.,  R.  Co.  v.  Cambridge,  166 
Mass.  224,  24  N.  E.  140 ;  Phillips  v.  Dunkirk, 
etc.,  R.  Co.,  78  Pa.  St.  177. 

Lateral  and  branch  roads. —  In  the  case  of 
lateral  railroads  the  right  to  acquire  lands 
by  the  exercise  of  the  power  of  eminent  do- 
main is  implied,  as  though  it  were  a  main 
line.  Newhall  v.  Galena,  etc.,  R.  Co.,  14  111. 
273 ;  Lower  f.  Chicago,  etc.,  R.  Co.,  59  Iowa 
663,  13  N.  W.  718;  Toledo,  etc.,  R.  Co.  v. 
East  Saginaw,  etc.,  R.  Co.,  72  Mich.  206, 
40  N.  W.  436.  Ala.  Civ.  Code,  §§  1172,  1173, 
providing  for  the  condemnation  of  land  for 
a  branch  road,  apply  only  to  corporations 
which  have  no  power  of  condemnation  by  a 
special  statute ;  and  a  railroad  company,  or- 
ganized under  the  act  of  Feb.  17,  1899,  au- 
thorizing such  corporations  to  condemn  land, 
has  authority  to  acquire  a  right  of  way  for 
a  branch  line,  without  complying  with  such 
sections.  Tennessee  Coal,  etc.,  R.  Co.  v.  Bir- 
mingham Southern  R.  Co.,  128  Ala.  526,  29 
So.  455. 

Street  railways. —  The  term  "  street  rail- 
road," being  one  applied  to  a  railway  pas- 
senger carrier  whose  road  lies  along  and 
upon  the  streets  of  a  city,  town,  or  village, 
such  a  company  has  not  the  power  of  emi- 
nent domain  unless  it  is  expressly  or  by 
necessary  implication  granted.  South,  etc., 
Alabama  R.  Co.  v.  Highland  Ave.,  etc.,  R. 
Co.,  119  Ala.  105,  24  So.  114;  Elliott  Roads 
&  Sts.  (2d  ed.)  §§  732,  738.  If  any  poAver 
of  condemnation  can  be  implied  from  the 
authority  to  construct  a  street  railroad  it 
is  limited  to  its  right  of  way  and  the  neces- 
sary structures  incident  to  its  business. 
South,  etc.,  Alabama  R.  Co.  v.  Highland 
Ave.,  etc.,  R.  Co.,  119  Ala.  105.  24  So.  114. 
Under  111.  Rev.  St.  (1874)  c.  66,  §  1,  relat- 
ing to  horse  and  dummy  railways,  the  power 
to  exercise  the  right  of  eminent  domain  is 


limited  to  cases  of  necessity,  and  an  electric 
street  railway  which  had  obtained  the  right 
to  lay  its  tracks  along  a  public  road  could 
not  abandon  such  road  and  condemn  private 
property  for  its  right  of  way,  unless  a  neces- 
sity for  such  proceedings  was  shown.  Har- 
vey V.  Aurora,  etc.,  R.  Co.,  174  111.  295,  51 
N.  E.  163.  III.  Laws  (1899),  p.  331,  granting 
to  a  street  railroad,  when  necessary,  the  right 
to  take  property  under  the  statute  relating 
to  eminent  domain,  does  not  authorize  a  street 
railway  to  take  private  property  for  a  right 
of  way,  although  the  city  ordinance  author- 
izes it  to  lay  its  tracks  on  the  streets  over  a 
part  of  its  route,  and  over  private  property 
as  to  the  remainder;  the  refusal  of  the  coun- 
cil to  permit  the  company  to  lay  its  tracks 
in  the  streets  for  the  whole  distance  is  not 
such  a  necessity  as  would  authorize  the  com- 
pany to  exercise  the  power  of  eminent  do- 
main. Dewey  v.  Chicago,  etc..  Electric  R. 
Co.,  184  HI.  426,  56  N.  E.  804.    N.  Y.  Laws 

(1890),  c.  565,  art.  1,  §  2,  authorizes  the  in- 
corporation of  both  steam  and  street  railway 
companies,  and  sections  4  and  7  give  to  every 
railroad  corporation  power  to  acquire  the 
necessary  real  estate  by  condemnation.  Sec- 
tion 90,  after  providing  that  street  railway 
companies  shall  have  power  to  construct  and 
operate  roads  along  the  streets,  etc.,  and  to 
acquire  title  by  condemnation,  adds:  "  Noth- 
ing in  this  section  shall  be  deemed  to  au- 
thorize a  street  railroad  corporation  to  ac- 
quire real  property  within  a  city  by  condem- 
nation." It  was  held  that  this  clause  does 
not  prohibit  the  acquiring  by  condemnation 
of  an  easement  to  operate  a  street  railway 
on  a  city  street,  the  fee  of  which  belongs  to 
abutting  owners;  it  applies  to  the  acquire- 
ment by  condemnation  of  land  outside  of  the 
street,  avenue,  etc.  Schenectady  R.  Co.  v. 
Peck,  88  N.  Y.  App.  Div.  201,  84  N.  Y.  Suppl. 
759;  Adee  v.  Nassau  Electric  R.  Co.,  72 
N.  Y.  App.  Div.  404,  410,  76  N.  Y.  Suppl.  589; 
Schenectady  R.  Co.  v.  Lyon,  41  Misc.  (N.  Y.) 
506,  85  N.  Y.  Suppl.  40.  But  it  is  held  in 
New  York  that  where  an  act  of  the  legisla- 
ture, confirming  the  consent  of  tne  city  coun- 
cil to  the  construction  of  a  street  railway 
through  certain  streets,  failed  because  the 
council's  consent  was  unauthorized,  the  legis- 
lature may  confer  an  original  grant  of  power 
to  construct  the  road,  independent  of  such 
consent,  thus  creating  an  enlargement  of  the 
power   sought.     People   v.    Law,    34  Barb. 

(N.  Y.)  494,  22  How.  Pr.  (N.  Y.)  109.  A 
statute  which  gives  to  street  railway  com- 
panies the  right  to  condenm  a  turnpike  upon 
making  compensation  to  the  owner  or  owners 
thereof  does  not  include  the  right  as  to  the 
soil  under  the  turnpike  therefor  as  against 
the  abutting  landowner.  Hinnershitz  v. 
United  Traction  Co.,  206  Pa.  St.  91,  55  Atl. 
841. 

The  power  in  a  railroad  charter  to  take 
land  carries  Avith  it  a  right  of  way  over  the 
land  under  the  maxim,  "  Omne  majns  con- 
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the  power  is  strictly  limited  to  the  purposes  mentioned  in  the  statute.^^  The 
right  to  take  land  for  railroad  purposes  also  may  be  conferred  upon  individuals 
and  upon  partnerships  as  well  as  upon  corporations.^^  The  territorial  legislatures 
possess  a  like  power,  where  the  act  organizing  them  provid-es  that  the  legislative 
power  shall  extend  to  all  rightful  subjects  of  legislation.^^  Where  such  power  is 
delegated  it  is  the  duty  of  the  courts  to  give  the  grant  its  full  effect,^'^  although 
the  grant  will  be  subject  to  such  conditions  as  the  legislature  may  inipose.^^  This 
power  cannot  be  delegated  by  the  railroad  company.^'' 

(b)  Effect  of  Lease  or  Consolidation.  A  railroad  company  does  not  lose  its 
right  to  condemn  lands  by  a  lease  of  its  road,^^  although  the  lessee  is  a  foreign  cor- 
poration but  the  lessee  cannot  exercise  the  right.^^  So  a  domestic  corporation 
does  not  lose  its  right  by  consolidating  with  a  foreign  corporation,^*^  but  the  con- 
solidated company  may  exercise  within  the  state  the  right  of  eminent  domain.^^ 


tinet  in  se  minus."  Philadelphia,  etc.,  R.  Co. 
V.  Williams,  54  Pa.  St.  103. 

81.  Chicago,  etc.,  R.  Co.  v.  Gait,  133  111. 
657,  23  N.  E.  425,  24  N.  E.  674;  Payne  v. 
Kansas,  etc.,  R.  Co.,  46  Fed.  546. 

82.  Moran  v.  Farley,  (Cal.  1889)  21  Pac. 
549;  Moran  v.  Ross,  79  Cal.  159,  21  Pac.  547. 
A  grant  to  a  corporation  to  build  a  railroad 
is  so  far  as  the  power  to  take  property  is  con- 
cerned the  same  in  its  character,  construc- 
tion, and  effect  as  if  made  to  one  or  more 
individual  persons  not  clothed  with  corporate 
privileges.  Bradley  v.  New  York,  etc.,  R.  Co., 
21  Conn.  294. 

83.  Swan  v.  Williams,  2  Mich.  427;  War- 
ren V.  First  Div.  St.  Paul,  etc.,  R.  Co.,  18 
Minn.  384. 

84.  Enfield  Toll  Bridge  Co.  v.  Hartford, 
etc.,  R.  Co.,  17  Conn.  454,  44  Am.  Dec.  556; 
Weir  V.  St.  Paul,  etc.,  R.  Co.,  18  Minn. 
155. 

How  full  effect  given. —  Where  the  charter 
gives  to  a  railroad  company  all  powers,  privi- 
leges, and  immunities  which  are  or  may  be 
necessary  to  carry  into  effect  its  purposes 
and  objects,  the  court  can  give  full  effect  to 
this  provision  only  by  so  treating  the  powers 
of  the  company  that  it  shall  have  the  right 
in  a  constitutional  manner  to  sequester  both 
land  and  water,  to  take  property,  both  cor- 
poreal and  incorporeal,  or  to  interfere  with 
privileges  which  may  lie  in  its  way,  for  the 
necessary  completion  of  the  work  it  was 
empowered  to  construct.  Enfield  Toll  Bridge 
Co.  V.  Hartford,  etc.,  R.  Co.,  17  Conn.  454, 
44  Am.  Dec.  556. 

85.  Minneapolis,  etc.,  R.  Co.  v.  Nicolin,  76 
Minn.  302,  79  N.  W.  304;  Pennsylvania  R. 
Co.  V.  Magee,  (Pa.  1888)  13  Atl.  839;  Penn- 
sylvania R.  Co.  V.  Duncan,  111  Pa.  St.  352, 
5  Atl.  742 ;  Chicago,  etc.,  R.  Co.  v.  Oshkosh, 
etc.,  R.  Co.,  107  Wis.  192,  83  N.  W.  294. 

Applications  of  rule. —  A  statute  giving  the 
right  of  eminent  domain  to  railroad  com- 
panies organized  to  convey  person  or  property 
does  not  give  such  power  to  a  company  or- 
ganized to  carry  persons  only.  Chicago,  etc., 
R.  Co.  V.  Oshkosh,  etc.,  R.  Co.,  107  Wis.  192, 
83  N.  W.  294. 

Limitations  of  rule. —  Where  a  corporation 
becomes  vested  v/ith  the  right  of  eminent 
domain,  non-compliance  with  other  provisions 
of  the  statute  relating  to  its  organization 
cannot  be  invoked  as  a  defense  to  proceedings 
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under  the  statute  to  condemn  a  right  of  way 
or  an  easement  across  the  track  of  another 
road,  Arkansas,  etc.,  R.  Co.  v.  St.  Louis,  etc., 
R.  Co.,  103  Fed.  747.  And  the  rule  that 
unless  a  railroad  company  intends  in  good 
faith  to  do  what  it  has  proposed  in  its 
articles  of  association  it  shall  not  be  per- 
mitted to  take  property  does  not  apply  where 
the  property  has  been  taken,  and  the  railroad 
has  been  constructed  and  in  operation  for 
years,  although  the  road  as  built  does  not 
correspond  with  the  original  designation  in 
its  charter.  So  where  a  street  railroad  com- 
pany has  constructed  its  line  as  authorized 
by  its  charter,  except  such  part  as  runs  along 
a  street  projected  over  a  navigable  river, 
which  cannot  be  graded,  the  road  is  in  good 
faith  completed  as  authorized.  In  re  Metro- 
politan El.  R.  Co.,  12  N.  Y.  Suppl.  506. 

86.  Delabole  Slate  Co.  v.  Bangor,  etc.,  R. 
Co.,  6  Northam.  Co.  Rep.  (Pa.)  337. 

87.  Chicago,  etc.,  R.  Co.  v.  Illinois  Cent.  R. 
Co.,  113  111.  156;  In  re  New  York,  etc.,  R. 
Co.,  99  N.  Y.  12,  1  N.  E.  27;  Kip  v.  New 
York,  etc.,  R.  Co.,  67  N.  Y.  227;  In  re  New 
York,  etc.,  R.  Co.,  35  Hun  (N.  Y.)  220;  In  re 
Metropolitan  El.  R.  Co.,  2  N.  Y.  Suppl.  278; 
Cincinnati  Southern  R.  Co.  v.  Handy,  8  Ohio 
Dec.  (Reprint)  576,  9  Cine.  L.  Bui.  32; 
State  V.  King  County  Super.  Ct.,  31  Wash. 
445,  72  Pac.  89. 

88.  In  re  New  York,  etc.,  R.  Co.,  99  N.  Y. 
12,  1  N.  E.  27  [affirming  35  Hun  (N.  Y.) 
220]. 

89.  Worcester  v.  Norwich,  etc.,  R.  Co.,  109 
Mass.  103 ;  Lewis  v.  Germantown,  etc.,  R.  Co., 
39  Leg.  Int.  (Pa.)  23. 

Limitation  of  rule. —  W^here  the  company 
leasing  a  railroad  had  the  power  generally  to 
condemn  land,  it  could  do  so  for  the  purpose 
of  widening  the  leased  road,  whether  the  right 
of  eminent  domain  belonging  to  the  lessor 
company  passed  under  the  lease  or  not.  Hes- 
penheide's  Appeal,  4  Pennyp.  (Pa.)  71. 

90.  Toledo,  etc.,  R.  Co.  v.  Dunlap,  47  Mich. 
456,  11  N.  W.  271;  In  re  St.  Paul,  etc.,  R. 
Co.,  36  Minn.  85,  30  N.  W.  432;  Oregon 
Short  Line  R.  Co.  v.  Idaho  Postal  Tel.  Cable 
Co.,  Ill  Fed.  842,  49  C.  C.  A.  663  [affirming 
104  Fed.  623]  ;  Postal  Tel.  Cable  Co.  v.  Ore- 
gon Short  Line  R.  Co.,  23  Utah  474,  65  Pac. 
735.  90  Am.  St.  Rep.  705. 

91.  By  the  act  of  consolidation  a  con- 
solidated company  becomes  a  domestic  corpo- 
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(c)  Effect  of  Sale.  The  transfer  of  its  properly  and  franchise  by  one  raihmd 
company  to  another  will  not  operate  to  vest  in  the  latter  the  right  of  eminent 
domain  ;  but  one  company  may  by  consent  of  the  legislature  take  the  power  as 
successor  to  another  to  which  it  was  originally  granted  ;  nor  is  it  necessary  that 
such  consent  be  declared  in  express  terms.^"^ 

(ill)  Foreign  Corporations  —  (a)  Power  of  State  to  Delegate.  In  the 
absence  of  a  constitutional  inhibition,  the  legislature  may  authorize  a  foreign  cor- 
poration to  condemn  lands  in  the  state,^^  although  the  corporation  possesses  no  such 
power  in  the  state  of  its  creation  ;  and  although  incidentally  public  uses  in  other 
states  are  also  promoted,^*  and  it  may  determine  what  interest  in  the  lands  shall 
be  acquired  by  the  foreign  corporation.^^  So  by  subsequent  legislation  it  may 
enlarge  the  powers  originally  granted  but  where  a  foreign  corporation  is  placed 
on  the  same  footing  as  a  domestic  corporation,  it  cannot  acquire  property  by 
condemnation  at  a  point  wdiere  it  had  already  exceeded  the  statutory  limit 
provided  for  domestic  corporations.^ 

(b)  Necessity  of  Statutory  Authorization  hy  Domestic  States.  Without 
statutory  authorization  by  the  domestic  state  a  foreign  corporation  cannot  exercise 
the  power  of  eminent  domain,^  although  it  may  possess  such  power  under  the  laws 


ration.  Southern  Illinois,  etc.,  Bridge  Co.  v. 
Stone,  174  Mo.  1,  73  S.  W.  453  -  Trester  v. 
Missouri  Pac.  R.  Co.,  33  Nebr.  171,  49  N.  W. 
1110;  State  v.  Chicago,  etc.,  R.  Co.,  25  Nebr. 
165,  41  N.  W.  128;  State  v.  Missouri  Pac. 
R.  Co.,  25  Nebr.  164,  41  N.  W.  127;  State 
r.  Chicago,  etc.,  R.  Co.,  25  Nebr.  156,  41 
N.  W.  125,  2  L.  R.  A.  564. 

92.  Abbott  V.  New  York,  etc.,  R.  Co.,  145 
Mass.  450,  15  N.  E.  91. 

93.  Abbott  V.  New  York,  etc.,  R.  Co.,  145 
Mass.  450,  15  N.  E.  91. 

94.  Brinkerhofif  v.  Newark,  etc.,  Traction 
Co..  66  N.  J.  L.  478,  49  Atl.  812. 

95.  Alabama. —  Columbus  Waterworks  Co. 
V.  Long,  121  Ala.  245,  25  So.  702. 

Arkansas. —  Russell  v.  St.  Louis,  etc.,  R. 
Co.,  71  Ark.  451,  75  S.  W.  725. 

Georgia. —  Gardner  v.  Georgia  R.,  etc.,  Co., 
117  Ga.  522,  43  S.  E.  863. 

Massachusetts. —  Abbott  v.  New  York,  etc., 
R.  Co.,  145  Mass.  450,  15  N.  E.  91. 

Missouri. —  Southern  Illinois,  etc..  Bridge 
Co.  r.  Stone,  174  Mo.  1,  73  S.  W.  453:  St. 
Louis,  etc.,  R.  Co.  r.  Lewright,  113  Mo.  660, 
21  S.  W.  210;  Gray  v.  St.  Louis,  etc.,  R.  Co., 
81  Mo.  126;  State  v.  Seay,  23  Mo.  App.  623. 

New  York. —  New  York,  etc.,  R.  Co.  v. 
Welsh,  143  N.  Y.  411,  38  N.  E.  378,  42  Am. 
St.  Rep.  734;  In  re  ToM^send,  39  N.  Y.  171. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  36. 

Domestic  corporation  auxiliary  to  foreign 
corporation. —  A  corporation  of  Idaho,  al- 
though subordinate  or  auxiliary  to  a  foreign 
corporation  which  owns  the  greater  part  of 
its  stock  and  controls  its  management,  may 
nevertheless  condemn  a  right  of  way  under 
the  statutes  of  Idaho.  Idaho  Postal  Tel. 
Cable  Co.  r.  Oregon  Short  Line  R.  Co.,  104 
Fed.  623  [affirmed  in  111  Fed.  842,  49  C.  C.  A. 
663]. 

Delegation  of  power  by  city. —  LTnder  a 
statute  giving  cities  the  power  to  condemn 
private  property  for  waterworks,  and  to  con- 
fer that  power  upon  individuals  or  corpora- 
tions, a  city  may  confer  the  power  upon  a 


foreign  corporation.  Dodge  v.  Council  Bluffs, 
57  Iowa  560,  10  N.  W.  886. 

96.  Sovithern  Illinois,  etc.,  Bridge  Co.  v. 
Stone,  174  Mo.  1,  73  S.  W.  453. 

97.  Columbus  Waterworks  Co.  v.  Long,  121 
Ala.  245,  25  So.  702. 

98.  Morris  Canal,  etc.,  Co.  v.  Townsend, 
24  Barb.  (N.  Y.)  658. 

99.  New  York,  etc.,  R.  Co.  v.  Welsh,  143 
N.  Y.  411,  38  N.  E.  378,  42  Am.  St.  Rep.  734 
[affirming  69  Hun  615,  23  N.  Y.  Suppl.  195]. 

1.  AVhite  Kansas  City,  etc.,  R.,  etc.,  Co., 
101  Tenn.  95,  45  S.  W.  1073. 

2.  Georgia. —  Chestatee  Pyrites  Co.  v.  Cav- 
enders  Creek  Gold  Min.  Co.,  119  Ga.  354,  46 
S.  E.  422. 

Louisiana. —  Southwestern  Tel.  Co.  v.  Kan- 
sas City,  etc.,  R.  Co.,  108  La.  691,  32  So.  958. 

Missouri. —  Southern  Illinois,  etc..  Bridge 
Co.  V.  Stone,  174  Mo.  1,  73  S.  W.  453. 

New  Hampshire. —  Crosby  v.  Hanover,  36 
N.  H.  404. 

West  Virginia. —  Baltimore,  etc.,  R.  Co.  v. 
Pittsburgh,  etc.,  R.  Co.,  17  W.  Va.  812. 

United  States. —  Postal  Tel.  Cable  Co.  v. 
Cleveland,  etc.,  R.  Co.,  94  Fed.  234;  Saunders 
V.  Bluefield  Waterworks,  etc.,  Co.,  58  Fed. 
133. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  36. 

The  power  of  eminent  domain  does  not  ex- 
ist as  a  matter  of  comity  between  the  states 

and  a  foreign  corporation  must  have  affirma- 
tive authority  from  the  state  in  which  it  pro- 
poses to  exercise  the  right.  Chestatee  Pyrites 
Co.  V.  Cavenders  Creek  Gold  Min.  Co.,  119 
Ga.  354,  46  S.  E.  422. 

In  Nebraska  a  foreign  corporation  is  for- 
bidden, both  by  the  constitution  and  by  stat- 
ute, to  exercise  this  right,  unless  such  corpo- 
ration becomes  incorporated  under  the  Ne- 
braska laws.  Koenig  v.  Chicago,  etc.,  R.  Co., 
27  Nebr.  699,  43  N.  W.  423;  State  v.  Chi- 
cago, etc.,  R.  Co.,  25  Nebr.  156,  41  N.  W. 
125,  2  L.  R.  A.  564;  Trester  v.  Missouri  Pac. 
R.  Co.,  23  Nebr.  242,  36  N.  W.  502;  State 
V.  Scott,  22  Nebr.  628,  36  N.  W.  121. 
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of  tlie  state  of  its  creation.^  A  foreign  corporation  has  no  right  to  exercise  the 
power,  unless  granted  to  it  by  the  domestic  state ;  and  then  only  in  case  it  does 
not  violate  the  provisions  of  the  state  constitution.'^ 

(c)  Statutes  Conferring  Power.  Statutes  conferring  the  power  upon  domestic 
corporations  by  necessary  implication  deny  the  right  to  foreign  corporations.^ 
But  the  power  is  conferred  by  statutes  domesticating  foreign  corporations  on 
compliance  with  the  statutory  prerequisites  to  doing  business  in  the  domestic 
state,^  by  conferring  on  them  the  same  powers  as  may  be  exercised  by  domestic 
corporations,'''  by  giving  the  power  to  "  any  and  all  corporations  "  engaged  in  a 
designated  business,^  or  by  conferring  the  right  upon  "  every  railroad  corporation  " 
or  "  all  existing  corporations."  ^  A  federal  statute  conferring  the  power  of  emi- 
nent domain  over  any  portion  of  the  public  domain  does  not  give  the  right  of 
eminent  domain  to  condemn  a  right  of  way  over  private  property.^^ 

(iv)  Companies  Incorpoeated  Under  General  Laws.  Corporations 
organized  under  general  laws  have  all  the  powers  of  condemnation  granted  by 
such  general  laws  or  by  the  statutes  of  the  state.^^  This  doctrine  has  been  held 
to  apply  to  electric  railways/^  to  horse  railways  in  a  city,^'^  and  to  street  railways 
generally.^*  And  the  general  statutes  relating  to  the  organization  of  telegraph 
lines  and  their  power  to  condemn  lands  has  been  held  to  apply  to  telephone 
companies.^^ 

e.  Government  Officers  or  Commissioners.    The  state  has  power  to  delegate 


3.  Southern  Illinois,  etc.,  Bridge  Co.  v. 
Stone,  174  Mo.  1,  73  S.  W.  453;  Saunders 
V.  Bluefield  Waterworks,  etc.,  Co.,  58  Fed. 
133. 

4.  Southwestern  Tel.  Co.  v.  Kansas  City, 
etc.,  R.  Co.,  108  La.  691,  32  So.  958;  South- 
ern Illinois,  etc.,  Bridge  Co.  v.  Stone,  174 
Mo.  1,  73  S.  W.  453,  63  L.  E.  A.  301 ;  West- 
ern Union  Tel.  Co.  v.  Pennsylvania  R.  Co., 
120  Fed.  362  [affirmed  in  123  Fed.  33,  59 
CCA.  113] ;  Foltz  V.  St.  Louis,  etc.,  R.  Co., 
60  Fed.  316,  8  C.  C.  A.  635. 

5.  Holbert  v.  St.  Louis,  etc.,  R.  Co.,  45 
Iowa  23;  State  v.  Scott,  22  Nebr.  628,  36 
N.  W.  121. 

6.  Russell  V.  St.  Louis,  etc.,  R.  Co.,  71  Ark. 
451,  75  S.  W.  725. 

In  Arkansas  a  foreign  corporation  which 
has  not  become  domesticated  cannot  con- 
denui  lands  in  that  state.  St.  Louis,  etc..  It. 
Co.  V.  Foltz,  52  Fed.  627. 

7.  Southern  Illinois,  etc..  Bridge  Co.  v. 
Stone,  174  Mo.  1,  73  S.  W.  453,  63  L.  R.  A. 
801  ;  San  Antonio,  etc.,  R.  Co.  v.  Southwestern 
Tel.,  etc.,  Co.,  93  Tex.  313,  55  S.  W.  117,  77 
Am.  St.  Rep.  884,  49  L.  R.  A.  459 ;  Gulf,  etc., 
R.  Co.  V.  Southwestern  Tel.,  etc.,  Co.,  25  Tex. 
Civ,  App.  488,  61  S.  W.  406. 

8.  In  re  Ohio  Valley  Gas  Co.,  6  Pa.  Dist. 
200. 

9.  New  York,  etc.,  R.  Co.  v.  Welsh,  143 
N.  Y.  411,  38  N.  E.  378,  42  Am.  St.  Rep.  734 
[affirming  23  N.  Y.  Suppl.  195]  ;  In  re  Marks, 
6  N.  Y.  Suppl.  105. 

10.  Western  Union  Tel.  Co.  v.  Pennsyl- 
vania R.  Co.,  120  Fed.  362  [affirraing  123  Fed. 
33,  59  C.  C.  A.  113]. 

11.  Lieberman  v.  Chicago,  etc.,  R.  Co.,  141 
111.  140,  30  N.  E.  544;  Newport,  etc..  Bridge 
Co.  V.  Gill,  53  S.  W.  650,  21  Ky.  L.  Rep.  042; 
Coles  V.  Midland  Telephone,  etc.,  Co.,  67 
N.  J.  L.  490,  51  Atl.  448;  Buffalo,  etc.,  R. 
Co.  V.  Brainard,  9  N.  Y.  100;  Erie  R.  Co.  v. 
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Steward,  61  N.  Y.  App.  Div.  480,  70  N.  Y. 
Suppl.  698.  And  see  Montana  Postal  Tel. 
Cable  Co.  v.  Oregon  Short  Line  R.  Co.,  114 
Fed.  787. 

Companies  organized  before  enactment  of 
statute. —  A  general  statute  providing  that 
the  mode  of  condemning  land  for  railroads 
may  be  adopted  by  certain  corporations 
"  heretofore  or  hereafter  organized  under  the 
general  incorporation  laws  "  applies  to  corpo- 
rations organized  before  the  condemnation 
statute  was  passed,  and  under  special  laws, 
if  they  have  adopted  the  provisions  of  the 
constitution  governing  such  companies.  New- 
port, etc.,  Bridge  Co.  v.  Gill,  53  S.  W.  650. 
21  Ky.  L.  Rep.  942. 

Necessity  of  specific  provisions. —  Art.  1, 
§  4,  subd.  2,  of  the  general  railroad  law  of 
New  York  authorizes  railroad  corporations 
to  acquire  by  condemnation  such  real  estate 
as  may  be  necessary  for  the  construction, 
maintenance,  and  accommodation  of  the  road ; 
but  although  the  power  of  eminent  domain 
is  thus  generally  delegated  the  exercise  of  the 
power  must  be  justified  under  some  subse- 
quent and  specific  provision  of  the  statute. 
Erie  R.  Co.  v.  Steward,  61  N.  Y.  App.  Div. 
480,  70  N.  Y.  Suppl.  698. 

12.  Malott  V.  CoUinsville,  etc.,  Electric  R. 
Co.,  108  Fed.  313,  47  C  C.  A.  345. 

13.  Metropolitan  City  R.  Co.  V.  Chicago 
West  Div.  R.  Co.,  87  111.  317. 

14.  Matter  of  Rochester  Electric  R.  Co., 
57  Hun  (N.  Y.)  56,  10  N.  Y.  Suppl. 
379. 

15.  San  Antonio,  etc.,  R.  Co.  v.  Southwest- 
ern Tel.,  etc.,  Co.,  93  Tex.  313,  55  S.  W.  117, 
77  Am.  St.  Rep.  884,  49  L.  R.  A.  459;  State 
i\  Central  New  Jersey  Tel.  Co.,  53  N.  J.  L. 
341,  21  Atl.  460,  11  L.  R.  A.  664.  See  also 
Atty.-Gen.  r.  Edison  Telephone  Co.,  6  Q.  B.  D. 
244,  50  L.  J.  Q.  B.  145,  43  L.  T.  Rep.  N.  S.. 
697,  29  Wklv.  Rep.  428. 
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to  public  officers,  boards  of  trustees,  managers  of  state  institutions,  county  com- 
missioners, and  other  like  boards  and  officers,  the  right  and  duty  of  taking  pri- 
vate property  for  public  use  upon  making  just  compensation  therefor.^^  Without 
statutory  authorization  exercise  of  the  right  of  eminent  domain  by  them  is  of 
course  impossible ;  and  a  statute  which  merely  confers  the  power  of  making  a 
public  improvement  without  providing  for  the  taking  of  private  property  or 
making  compensation  to  the  owners  does  not  confer  the  right  of  eminent  domain.^^ 

d.  Individuals.  The  legislature  has  power  to  confer  upon  an  individual  the 
right  of  eminent  domain.^^ 

4.  Conditions  Precedent  to  Exercise  of  Power.  The  power  with  all  consti- 
tutional and  statutory  limitations  and  directions  for  its  use  must  be  strictly  pur- 
sued.^   A  corporation  or  tribunal  to  which  the  power  of  eminent  domain  has 


16.  Hornaday  v.  State,  63  Kan.  499,  65 
Pac.  656;  Missouri,  etc.,  R.  Co.  v.  Cambern, 
(Kan.  App.  1901)  63  Pac.  605;  People  v. 
Smith,  21  N.  Y.  595;  Matter  of  Thompson, 
57  Hun  (N.  Y.)  419,  10  N.  Y.  Suppl.  705; 
Matter  of  Central  Park  Extension,  16  Abb. 
Pr.  (N.  Y. )  56;  Leitzsey  f.  Columbia  Water- 
Power  Co.,  47  S.  C.  464,  25  S.  E.  744,  34 
L.  R.  A.  215. 

17.  Kohl  V.  Hannaford,  5  Ohio  Dec.  (Re- 
print) 306,  4  Am.  L.  Rec.  372. 

Statutes  held  to  confer  power. —  Statutes 
making  it  the  duty  of  the  secretary  of  the 
treasury  to  purchase  lands  for  a  custom-house 
and  authorizing  him  to  purchase  said  lands 
"  at  private  sale  or  by  condemnation  "  vest 
in  him  the  power  of  eminent  domain.  Kohl 
V.  U.  S.,  91  U.  S.  367,  23  L.  ed.  440.  But  see 
Kohl  V.  Hannaford,  5  Ohio  Dec.  (Reprint) 
306,  4  Am.  L.  Rec.  372.  So  where  an  act  of 
congress  directed  the  secretary  of  war  to 
select  such  land  on  the  Columbia  river,  in 
Oregon,  as  he  might  deem  necessary  for  the 
construction  of  a  canal  and  locks,  and  to  take 
possession  of  said  land  after  purchase,  and 
if  he  could  not  purchase,  then  to  take  posses- 
sion as  soon  as  the  value  was  ascertained  by  a 
legal  proceeding  in  the  mode  provided  by  the 
laws  of  Oregon  for  condemning  lands,  it  was 
held  that  congress  made  the  secretary  of  war 
the  judge  of  the  necessity  of  the  selection  of 
said  land.  U.  S.  v.  Oregon  R.,  etc.,  Co.,  16 
Fed.  524,  9  Sawy.  61. 

18.  People  f.  Finger,  24  Barb.  (N.  Y.) 
341. 

19.  California. —  Pool  v.  Simmons,  134  Cal. 
621,  66  Pac.  872;  Moran  v.  Ross,  79  Cal.  159, 
21  Pac.  547. 

Kansas. —  Lake  Koen  Nav.,  etc.,  Co.  v. 
Klein,  63  Kan.  484,  65  Pac.  684. 

Montana. —  Emerson  v.  Eldorado  Ditch  Co., 
18  Mont.  247,  44  Pac.  969. 

Pennsylvania. —  Boyd  v.  Negley,  40  Pa.  St. 
377.  Contra,  Barrows  v.  Summerville,  33 
Leg.  Int.  23. 

f/ta/i.— Peterson  v.  Bean,  22  Utah  43,  61 
Pac.  213. 

Virginia. —  Plecker  v.  Rhodes,  30  Gratt. 
795.  Contra,  Loughbridge  v.  Harris,  42  Ga. 
500;  St.  Peter  v.  Denison,  58  N.  Y.  416,  17 
Am.  Rep.  258. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 

Land  for  toll-bridge.— The  legislature  has 


power  to  authorize  an  individual  to  build  a 
toll-bridge  and  to  condemn  land  for  the  pur- 
pose. Plecker  v.  Rhodes,  30  Gratt.  (Va.) 
795. 

Statute  conferring  power. — Under  Cal.  Code 
Civ.  Proc.  §  1238,  providing  for  the  condem- 
nation of  real  estate  for  railway  and  other 
purposes,  and  section  1001  of  the  code,  which 
authorizes  any  person  without  further  legis- 
lation to  acquire  property  for  the  purposes 
specified  in  section  1238,  by  consent  of  the 
owner  or  by  condemnation  proceedings,  a  pri- 
vate individual  may  cause  land  to  be  con- 
demned for  railway  purposes.  Section  14  of 
article  1  of  the  constitution  does  not  restrict 
th6  condemnation  of  lands  to  railways  under 
the  control  of  corporations;  nor  does  section 
22  of  article  12  of  the  constitution,  which 
creates  a  railroad  commission,  with  power  to 
establish  rates  "  for  railroad  and  other  trans- 
portation companies,"  limit  the  power  to  con- 
struct and  operate  railroads  to  corporations 
alone.  Under  the  above  sections  the  power 
may  be  conferred  upon  individuals  and  tlie 
right  mav  be  exercised  by  a  partnership. 
Moran  v.  Ross,  79  Cal.  159,  21  Pac.  547. 

Statutes  not  conferring  power. —  A  statute 
enabling  persons  floating  logs  down  a  certain 
river  to  construct  a  chute  or  apron  in  con- 
nection with  any  dam  in  the  river,  and  em- 
powering them  to  reconstruct  any  booms  in 
such  manner  as  to  allow  logs  to  pass,  upon 
paying  to  the  owner  or  occupant  of  said  boom 
all  damage  he  may  sustain  by  reason  of  the 
floating  of  logs  or  the  alteration  of  dams  or 
booms,  does  not  authorize  such  persons  to 
condemn  a  right  in  the  stream  and  a  strip  of 
land  along  its  banks.  Matter  of  Thomson,  86 
Hun  (N.  Y.)  405,  33  N.  Y.  Suppl.  467. 

The  execution  of  a  contract  between  a  state 
and  one  who  has  contracted  to  enlarge  a  canal 
is  not  a  delegation  of  the  state's  power  of 
condemnation,  and  the  contractor  has  no 
power  to  enter  on  premises  outside  the  limits 
of  the  canal.  St.  Peter  v.  Denison,  58  N.  Y. 
416,  17  Am.  Rep.  258. 

20.  Allen  v.  Jones,  47  Ind.  438;  Dillon 
Mun.  Corp.  §  469. 

"  It  is  a  well-settled  principle  that,  when 
the  exercise  of  special  authority  delegated  by 
statute  to  a  particular  person  or  to  a  special 
tribunal  is  dependent  upon  conditions  prece- 
dent, all  preliminaries  which  show  the  ful- 
fillment of  such  conditions,  and  which  confer 
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been  delegated  cannot  take  private  property  until  it  lias  complied  strictly  with  all 
the  steps  contemplated  by  law.^^ 

5.  Exhaustion  of  Power  —  a.  In  General.  A  single  exercise  of  the  power  of 
condemnation  does  not  exhaust  it,  if  a  future  exercise  of  the  power  becomes 
necessary  to  accomplish  the  objects  for  which  the  corporation  was  chartered.^'^ 
Thus  the  power  to  condemn  private  property  conferred  by  the  charter  of  a  rail- 
road company  is  not  exhausted  by  its  first  exercise,  but  is  coextensive  with  the 
necessities  to  meet  which  it  was  granted.^^    But  the  power  must  be  exercised 


upon  such  person  or  tribunal  the  power  to 
act,  must  clearly  appear  upon  the  face  of  the 
proceedings."  U.  S.  v.  Rauers,  70  Fed.  748, 
^50 ;  In  re  Montgomery,  48  Fed.  896. 

21.  Illinois. —  Gillinwater  v.  Mississippi, 
etc.,  R.  Co.,  13  111.  1. 

New  Jersey. —  Morris,  etc.,  R.  Co.  v.  New- 
ark, 10  N.  J.  Eq.  352. 

New  York. —  In  re  Rochester  Electric  R. 
Co.,  123  N.  Y.  351,  25  N.  E.  381  [affirming 
57  Hun  56,  10  N.  Y.  Suppl.  379]  ;  Citizens' 
Water-Works  Co.  v.  Parry,  59  Hun  202,  13 
N.  Y.  Suppl.  490. 

Ohio. — ^Atlantic,  etc.,  R.  Co.  v.  Sullivant,  5 
Ohio  St.  276. 

Pennsylvania. —  Matter  of  Snyder  Ave..  14 
Phila.  346. 

Virginia. —  Mairs  v.  Gallahue,  9  Gratt.  94. 

United  States. —  Binnev  v.  Chesapeake,  etc., 
Canal  Co.,  8  Pet.  214,  8  L.  ed.  921;  In  re 
Montgomery,  48  Fed.  896;  Bonaparte  v.  Cam- 
den, etc.,  R.  Co.,  3  Fed.  Cas.  No.  1,617, 
Baldw.  205. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§§  136,  137. 

Applications  of  rule. —  Thus  the  following 
statutory  requirements  must  be  complied  with 
before  the  power  of  eminent  domain  may  be 
exercised:  Consent  of  municipality  to  con- 
struction of  street  railway  along  streets  {In 
re  Rochester  Electric  R.  Co.,  123  N.  Y.  251, 
25  N.  E.  381  [affirming  57  Hun  56,  10  N.  Y. 
Suppl.  379] )  ;  deposit  of  location  and  survey 
of  route  of  road  in  the  office  of  the  secretary 
of  state  (Bonaparte  v.  Camden,  etc.,  R.  Co.,  3 
Fed.  Cas.  No.  1,617,  Baldw.  205)  ;  and  procur- 
ing from  the  legislature  a  law  approving  the 
route  and  termination  of  the  road  proposed  to 
be  constructed  (Gillinwater  v.  Mississippi, 
etc.,  R.  Co.,  13  111.  1). 

22.  Bruce  v.  Delaware,  etc.,  Canal  Co.,  19 
Barb.  (N.  Y.)  371;  McKeen  v.  Delaware  Div. 
Canal  Co.,  49  Pa.  St.  424.    See  also  infra,  X. 

Thus  a  water  company  chartered  to  supply 
a  city  with  water  may  condemn  new  lands 
and  springs  as  often  as  the  necessities  of  the 
city  require  it.  Johnson  v.  Utica  Water 
Works  Co..  67  Barb.  (N.  Y.)  415;  Schepp  v. 
Reading,  2  Woodw.  (Pa.)  460. 

Erection  of  new  lock-house. —  If  a  lot  of 
ground  on  which  a  lock-house  has  been  erected 
prove  to  be  inconvenient  for  its  appropriated 
uses,  the  canal  commissioners  acting  for  the 
state  may  take  possession  of  other  ground  for 
the  purpose  of  erecting  a  new  lock-house. 
Their  power  is  not  exhausted  by  the  first  ap- 
propriation.   Ligat  v.  Com.,  19  Pa.  St.  456. 

Acquisition  of  land  adjacent  to  a  town  hall. 
—  Where  a  town  board  w^hich  is  authorized  to 
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acquire  such  land  for  public  use  adjacent  to 
the  town  hall  as  it  deems  necessary  or  proper 
adopts  a  resolution  to  acquire  two  adjacent 
tracts,  it  does  not  thereby  exhaust  its  au- 
thority, but  may  authorize  the  acquisition  of 
another  tract  by  a  subsequent,  resolution. 
Jamaica  v.  Denton,  70  N.  Y.  Suppl.  837. 

Location  and  construction  of  drainage 
ditches. —  The  location  and  construction  of 
one  ditch  by  the  township  trustees  to  drain 
certain  territory  does  not  exhaust  the  power 
of  draining  over  that  territory  or  confine  it 
to  deepening  and  widening  a  ditch  previously 
made.  The  only  limitation  as  to  the  number, 
course,  and  location  of  township  ditches  is 
that  they  shall  be  conducive  to  the  public 
health,  convenience,  or  welfare.  Miller  v. 
Weber,  1  Ohio  Cir.  Ct.  130,  1  Ohio  Cir.  Dec. 
77  [affirmed  19  Cine.  L.  Bui.  350]. 

23.  Florida. —  Florida  Cent.,  etc.,  R.  Co.  v. 
Bell,  43  Fla.  359,  31  So.  259. 

Georgia. —  Gardner  v.  Georgia  R.,  etc.,  Co., 
117  Ga.  522,  43  S.  E.  863. 

Illinois. —  "  It  would  be  a  disastrous  rule 
indeed  to  hold,  that  a  railroad  company  must, 
in  the  first  instance,  acquire  all  the  grounds  it 
will  ever  need  for  its  own  convenience  or  the 
public  accommodation."  Chicago,  etc.,  R.  Co. 
V.  Wilson,  17  111.  123,  127.  And  see  Fisher  v. 
Chicago,  etc.,  R.  Co.,  104  111.  323. 

Indiana. —  Peck  v.  Louisville,  etc.,  R.  Co., 
101  Ind.  366;  Prather  v.  JefFersonville,  etc., 
R.  Co.,  52  Ind.  16. 

Kansas. —  Central  Branch  Union  Pac.  R. 
Co.  V.  Atchison,  etc.,  R.  Co.,  26  Kan.  669. 

Mississippi. —  Ewing  v.  Alabama,  etc.,  R. 
Co.,  68  Miss.  551,  9  So.  295;  Mississippi,  etc., 
R.  Co.  V.  Devaney,  42  Miss.  555,  2  Am.  Rep. 
608. 

Nebraska. —  Dietriehs  v.  Lincoln,  etc.,  R. 
Co.,  13  Nebr.  361,  13  N.  W.  624. 

Ohio. —  Toledo,  etc.,  R.  Co.  v.  Daniels,  16 
Ohio  St.  390. 

Pennsylvania. —  Kier  v.  Bovd,  60  Pa.  St. 
33. 

See  18  Cent.  Dig,  tit.  "  Eminent  Domain," 
§  144. 

Spur  track  to  gravel-pit. —  A  railway  com- 
pany is  authorized  to  acquire  land  by  con- 
demnation for  a  right  of  way  for  a  spur 
track  from  its  main  line  to  its  gravel-pit  for 
the  purpose  of  obtaining  necessary  gravel  to 
enable  it  safely  to  maintain  and  operate  its 
railroad;  such  a  taking  of  land  is  for  a  public 
purpose.  Minnesota,  etc.,  R.  Co.  v.  Nicolin, 
76  Minn.  302,  79  N.  W.  304. 

Broadening  right  of  way. —  WHiere  the  char- 
ter of  a  railroad  or  turnpike  company  author- 
izes it  to  condemn  land  to  a  specified  width 
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within  the  time  limited  by  the  charter  of  the  company  if  there  be  a  limitation.^* 
The  grant  of  power  to  locate  and  construct  a  railway  carries  with  it  the  right  to 
construct  turnouts,  sidings,  and  such  conveniences  as  are  usual  in  the  necessary 
operation  of  the  road.^^  A  railroad  company  having  laid  out  its  road  according 
to  its  charter  as  it  was  then  understood  has  no  power  to  condemn  other  lands  for 
a  branch  or  lateral  road  without  fresh  authority  from  the  legislature.^^ 

b.  Power  to  Relocate.  In  the  absence  of  express  statutory  authority  a  railway 
company  having  once  exercised  its  discretion  in  the  location  and  construction  of 
its  line  has  no  power  to  condemn  other  lands  for  the  jjurpose  of  changing  or  relo- 
cating the  route.^^  But  if  such  authority  is  expressly  conferred  by  statute  either 
in  the  charter  of  the  company  or  by  general  law  a  railroad  company  may  relocate 
its  line  as  interest  or  convenience  may  require  and  to  that  end  may  condemn  lands 
as  freely  as  in  its  original  location.^^    The  act  of  condemnation  is  not  complete 


for  its  right  of  way  and  it  first  condemns  a 
narrower  strip,  it  may  subsequently  condemn 
the  adjacent  land  to  the  extent  permitted  by- 
its  charter.  Hopkins  r.  Philadelphia,  etc.,  R. 
Co.,  94  Md.  257,  51  Atl.  404:  Childs  v.  New 
Jersey  Cent.  R.  Co.,  33  N.  J.  L.  323  :  Com- 
monwealth Title  Ins.,  etc.,  Co.  v.  Willow 
Grove,  etc..  Plank  Road  Co.,  17  Montg.  Co. 
Rep.  (Pa.)  76. 

24.  Morris,  etc.,  R.  Co.  v.  New  Jersey  Cent. 
R.  Co.,  31  N.  J.  L.  205;  Plymouth  R.*^  Co.  i\ 
Colwell,  39  Pa.  St.  337,  80  Am.  Dec.  526; 
Providence,  etc.,  R.  Co.,  Petitioner,  17  R.  I. 
324,  21  Atl.  965. 

Limitation  of  time  for  construction. —  But 
a  provision  in  the  charter  of  a  railroad  com- 
pany that  the  road  shall  be  completed  and  in 
good  order  for  running  cars  within  a  certain 
time  does  not  by  implication  restrict  its 
power  to  exercise  the  right  of  eminent  domain 
to  such  time  (Brown  r.  Philadelphia,  etc.,  R. 
Co.,  58  Md,  539),  unless  the  company  fails  to 
complete  its  road  within  the  time  limited  by 
its  charter  (Peavey  r.  Calais  R.  Co.,  30  Me. 
498). 

Attempt  to  revive  the  right. —  Where  the 
statute  provided  that  no  land  could  be  taken 
for  railroad  purposes  against  the  owner's 
consent  except  within  two  years  after  the  ap- 
proval of  the  location  of  the  route  by  the 
railroad  commissioners,  it  was  h^ld  that  after 
a  railroad  had  once  lost  its  power  of  con- 
demnation it  could  not  revive  it  by  voting  to 
readopt  the  old  route  and  location  and  by 
securing  aneAv  the  approval  of  the  railroad 
commissioners.  In  re  Hartford,  etc.,  R.  Co., 
74  Conn.  662,  51  Atl.  943. 

25.  Lake  Shore,  etc.,  R.  Co.  v.  Baltimore, 
etc.,  R.  Co.,  149  111.  272,  37  N.  E,  91. 

Power  to  condemn  for  a  side-track. —  "  The 
power  [of  a  railroad  company]  to  make 
necessary  side  tracks  means  to  make  them 
when  they  become  necessary ;  otherwise  it 
would  be  the  power  to  make  unnecessary  side 
tracks.  Such  a  power  may  be  exercised  when 
necessary,  and  hence  is  not  exhausted  by  one 
exercise."  St.  Louis,  etc.,  R.  Co.  r.  Petty,  57 
Ark.  359,  369,  21  S.  W.  884,  20  L.  R.  A.  434 
[quoting  Mills  Em.  Dom.  §  58a]. 

26.  Lake  Shore,  etc.,  R.  Co.  v.  Baltimore, 
etc.,  R.  Co.,  149  111.  272,  37  N.  E.  91 ;  Morris, 
'etc.,  R.  Co.  V.  Central  R.  Co.,  31  N.  J.  L.  205 ; 
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Kyle  f.  Texas,  etc.,  R.  Co.,  3  Tex.  App.  Civ. 
Cas.  §  436. 

27.  Connecticut. —  Hartford,  etc.,  R.  Co.  v. 
Wagner,  73  Conn.  506,  48  Atl.  218. 

Illinois. —  Lake  Shore,  etc.,  R.  Co.  f.  Balti- 
more, etc.,  R.  Co.,  149  111.  272,  37  N.  E.  91; 
People  V.  Louisville,  etc.,  R.  Co.,  120  111.  48, 
10  N.  E.  657. 

Massachusetts. —  Brigham  v.  Agricultural 
Branch  R.  Co.,  1  Allen  316;  Boston,  etc.,  R. 
Corp.  v.  Midland  R.  Co.,  1  Gray  340. 

Mississippi. —  Lusby  v.  Kansas  City,  etc., 
R.  Co.,  73  Miss.  360,  19  So.  239,  36  L.  R.  A. 
510. 

Missouri. — Atlantic,  etc.,  R.  Co.  v.  St. 
Louis,  3  Mo.  App.  315. 

New  Jersey. — ^Morris,  etc.,  R,  Co.  v.  Cen- 
tral R.  Co.,  31  N.  J.  L.  205, 

New  York. —  Erie  R.  Co.  v.  Steward,  170 
N.  Y.  172,  63  N.  E.  118  [affirming  61  N.  Y. 
App.  Div.  480,  70  N.  Y.  Suppl.  698]  ;  Mason 
V.  Brooklyn  City,  etc.,  R.  Co.,  35  Barb.  373. 

Ohio. —  Little  Miami  R.  Co.  v.  Naylor,  2 
Ohio  St.  235,  59  Am.  Dec.  667  ;  Moorehead  v. 
Little  Miami  R.  Co.,  17  Ohio  340. 

Pennsylvania. —  Neal  v.  Pittsburgh,  etc., 
R.  Co.,  2  Grant  37. 

Rhode  Island. —  Providence,  etc.,  R.  Co., 
Petitioner.  17  R.  I.  324,  21  Atl.  965. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§§  144,  145. 

Shifting  a  track  from  one  side  of  a  street 
to  the  other  is  not  a  relocation  within  the 
meaning  of  the  rule.  Snyder  v.  Pennsylvania 
R.  Co.,  55  Pa.  St.  340. 

City  council  authorized  to  relocate. — Under 
a  statute  which  gives  the  city  council  power 
to  provide  for  and  change  the  location,  grade, 
and  crossing  of  any  railroad  company  within 
the  city,  a  railroad  company  which  has  ac- 
cepted a  city  ordinance  locating  the  line  of 
its  road  through  the  city  cannot  acquire  title 
by  condemnation  proceedings  to  land  in  the 
city  not  included  within  such  location. 
Tudor  V.  Chicago,  etc.,  R.  Co.,  (111.  1891)  27 
N.  E.  915. 

28.  California. —  Eel  River,  etc.,  R.  Co.  v. 
Field,  67  Cal.  429,  7  Pac.  814. 

Illinois. —  McCartney  v.  Chicago,  etc.,  R. 
Co..  112  in.  611. 

Kentucky. —  Fry  V.  Lexington,  etc.,  R.  Co., 
2  Mete.  314. 
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until  the  damages  assessed  have  been  paid  or  tendered.^  It  lias  accordingly  been 
held  that  an  award  of  damages  over  the  route  first  selected  is  not  a  linal  location 
of  the  road,  and  that  until  the  compensation  has  been  paid  the  company  may 
upon  payment  of  costs  abandon  the  location  and  select  another.^*^  So  also  corpo- 
rations for  other  than  railroad  purposes  having  located  and  condemned  land  for 
their  use  cannot  change  the  location  and  condemn  other  land  or  condemn  land  in 
addition  to  that  originally  selected,^^  without  express  statutory  authority. 

6.  Who  May  Object  to  Exercise  of  Power.  A  third  person  not  interested  in 
the  land  taken  cannot  raise  the  objection  that  the  corporation  is  transcending  its 
power.^'^ 

VI.  THE  USE  FOR  WHICH  PROPERTY  MAY  BE  APPROPRIATED. 

A.  Necessity  That  the  Use  Be  Public  —  l.  Statement  of  Rule.  Independ- 
ently of  express  authority  given  by  the  constitution  a  state  legislature  cannot 
autliorize  the  taking  of  private  property  for  a  merely  private  use,  even  upon  mak- 
ing compensation.^'^    The  doctrine  of  eminent  domain  is  that  private  property 


Minnesota. —  Fletcher  v.  Chicago,  etc.,  R. 
Co.,  67  Minn.  339,  69  N.  W.  1085 ;  Hewitt  v. 
St.  Paul,  etc.,  R.  Co.,  35  Minn.  226,  28  K  W. 
255. 

Neio  York. —  In  re  New  York,  etc.,  R.  Co., 
88  N.  Y.  279. 

Pennsylvania. —  Roberts  r.  Philadelphia, 
etc.,  R.  Co.,  1  Phila.  262. 

South  Carolina. — •  South  Carolina  R.  Co.  v. 
Blake,  9  Rich.  228;  Ex  p.  South  Carolina  R. 
Co.,  2  Rich.  434. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  144. 

29.  Chicago,  etc.,  R.  Co.  v.  Gates,  120  111. 
86,  11  N.  E.  527;  Schreiber  v.  Chicago,  etc., 
R.  Co.,  115  111.  340,  3  N.  E.  427;  Manchester, 
etc.,  R.  Co.  V.  Keene,  62  K  H.  81;  Cherokee 
Nation  v.  Southern  Kansas  R.  Co.,  135  U.  S. 
641,  10  S.  Ct.  965,  34  L.  ed.  295 ;  Baltimore, 
etc.,  R.  Co.  t\  Nesbit,  10  How.  (U.  S.)  395, 
13  L.  ed.  469. 

30.  Colorado. —  Denver,  etc.,  R.  Co.  v.  Lam- 
born,  8  Colo.  380,  8  Pac.  582. 

Delaware. —  Williams  v.  Odessa,  etc.,  R. 
Co.,  7  Del.  Ch.  303,  44  Atl.  821. 

Illinois. — ■  Schreiber  v.  Chicago,  etc.,  R.  Co., 
115  HI.  340,  3  N.  E.  427;  Chicago,  etc.,  R. 
Co.  V,  Hopkins,  90  HI.  316;  St.  Louis,  etc., 
R.  Co.      Teters,  68  111.  144. 

Iowa. —  Burlington,  etc.,  R.  Co.  v.  Sater,  1 
Iowa  421.  The"  route  may  be  fixed,  then 
changed,  and  changed  as  often  as  may  be 
deemed  necessary  before  construction,  the 
company  being  liable  to  costs  in  connection 
with  further  assessments  and  such  incidental 
liabilities  as  may  arise  from  inconvenience  or 
trouble  or  otherwise  to  land-holders.  Ma- 
haska County  R.  Co.  v.  Des  Moines  Valley  R. 
Co.,  28  Iowa  437 ;  Gear  v.  Dubuque,  etc.,  R. 
Co.,  20  Iowa  523,  89  Am.  Dec.  550. 

Missouri. —  North  Missouri  R.  Co.  v.  Lack- 
land, 25  Mo.  515. 

Vermont. —  Stacey  V.  Vermont  Cent.  R.  Co., 
27  Vt.  29. 

But  in  Pennsylvania  it  has  been  held  that 
after  the  assessment  of  damages  the  right 
thereto  is  vested  in  the  owners  and  cannot  be 
divested  by  a  subsequent  change  of  route 
( Beale  v.  Pennsylvania  R.  Co.,  86  Pa.  St.  509 ; 
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Neal  V.  Pittsburgh,  etc.,  R.  Co.,  31  Pa.  St.  19), 
although  a  railroad  company  may  before  the 
construction  of  its  road  and  before  doomages 
are  assessed  change  the  location  (Hagner  v. 
Pennsylvania  Schuylkill  Valley  R.  Co.,  154 
Pa.  St.  475,  25  Atl.  1082). 

31.  Bridge  approaches. —  The  original  lo- 
cation of  a  bridge  approach  is  final  and  can- 
not be  changed  without  express  legislative 
authority.  In  re  Poughkeepsie  Bridge  Co., 
108  N.  Y.  483,  15  N.  E.  601. 

Location  of  pipes  of  water  company. —  A 
water  company  which  has  once  exercised  its 
right  of  eminent  domain  in  the  location  of 
pipe-lines  will  be  enjoined  from  laying  out 
over  the  same  land  an  entirely  new  and  ad- 
ditional route  for  supplying  itself  with  water 
no  matter  how  convenient  or  necessary  the 
same  may  be.  McKay  v.  Pennsylvania  Water 
Co.,  6  Pa.  Dist.  364. 

Change  of  bed  of  canal. —  The  purpose  of 
the  Pennsylvania  act  of  March  17,  1869,  relat- 
ing to  the  straightening  of  canals  was  not 
only  to  permit  of  changes  of  location  by 
straightening  so  as  to  facilitate  transporta- 
tion, but  also  the  better  to  secure  the  safety 
of  the  person  and  property  of  those  who  had 
occasion  to  cross  the  canal.  Under  this  act 
a  canal  company  may  condemn  land  so  as  to 
enable  an  overhead  crossing  to  be  built  over 
both  a  canal  and  a  neighboring  railroad,  al- 
though the  removal  of  the  canal  and  the  con- 
struction of  the  railroad  in  the  old  canal  bed 
are  included  in  the  improvements.  Bigler  v. 
Pennsylvania  Canal  Co.,  177  Pa.  St.  28,  35 
Atl.  112. 

32.  Kettle  River  R.  Co.  v.  Eastern  R.  Co., 
41  Minn.  461,  43  N.  W.  469,  6  L.  R.  A.  Ill; 
Liverpool  v.  Chorlev  Water-Works  Co.,  2 
De  G.  M.  &  G.  852,  51  Eng.  Ch.  666,  42  Eng. 
Reprint  1105;  Lee  V.  Milner,  2  Y.  &  Coll.. 
Exch.  Cll. 

33.  See  constitutions  of  several  states. 

34.  Georgia. —  Loughbridge  v.  Harris,  42 
Ga.  500. 

Illinois. —  Gaylord  v.  Chicago  Sanitary 
Dist.,  204  111.  576,  68  N.  E.  522,  98  Am.  St. 
Rep.  235,  63  L.  R.  A.  582;  Nesbitt  V.  Trumbo^ 
39  111.  110,  89  Am.  Dec.  290. 
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may  be  appropriated  to  public  use  upon  compensation  being  made,  but  it  cannot 
be  taken  for  strictly  private  purposes  without  the  consent  of  the  owner,  whether 
compensation  is  made  or  not.  The  assertion  of  a  right  on  the  part  of  the  legis- 
lature to  take  the  property  of  one  citizen  and  transfer  it  to  another,  even  for  a 
full  compensation,  where  the  public  interest  is  not  promoted  thereby,  is  claiming 
a  despotic  power,  and  one  inconsistent  with  every  just  principle  and  fundamental 
maxim  of  a  free  government.^  The  necessity  that  tlie  use  shall  be  public 
excludes  the  idea  that  property  may  be  taken  under  semblance  of  public  use  and 
ultimately  conveyed  and  appropriated  to  a  private  use.^^  But  the  fact  that  the 
charter  powers  of  a  corporation  to  which  the  power  of  eminent  domain  has  been 
delegated  embrace  both  private  purposes  and  public  uses  does  not  deprive  it  of 
the  right  of  eminent  domain  in  the  promotion  of  the  public  use.^^ 

2.  On  Delegation  of  Power.  Where  the  power  is  delegated  to  a  municipality, 
it  must  be  exercised  onl}^  for  the  benefit  of  tlie  general  public.^^ 

3.  As  Affected  by  or  Independently  of  Constitutional  Provisions.  The  lack  of 
power  to  authorize  the  taking  of  private  property  for  private  uses  does  not  depend 
upon  any  constitutional  restriction,  but  upon  the  fact  that  it  would  not  be  an 
exercise  of  the  power  of  making  laws  or  rules  of  civil  conduct  which  is  a  branch 
of  civil  power  j)ermitted  to  the  legislature;^^  but  aside  from  that  the  constitu- 
tional inhibition  against  taking  private  property  for  public  use  without  compensa- 
tion by  necessary  implication  prohibits  taking  private  propert}^  for  private  uses,"*** 


Indiana. — Anderson  v.  Kerns  Draining  Co., 
14  Ind.  199,  77  Am.  Dec.  C3. 

Maryland. —  Hoye  v.  Swan,  5  Md.  237. 

Michigan. —  Berrien  Springs  Water  Power 
Co.  V.  Berrien  Cir.  Judge,  (1903)  94  N.  W. 
379. 

Missouri. —  Dickey  v.  Tennison,  27  Mo.  373. 

Nevada. —  Dayton  Gold,  etc.,  Min.  Co.  v. 
Seawell,  11  Nev.  394. 

New  Jersey. —  Jersey  Co.  Associates  v.  Jer- 
sey City,  8  N.  J.  Eq.  715;  Scudder  v.  Trenton 
Delaware  Falls  Co.,  1  N.  J.  Eq.  694,  23  Am. 
Dec.  756. 

New  York. —  Embury  v.  Conner,  3  N.  Y. 
511,  53  Am.  Dee.  325  [affirming  2  Sandf.  98]  ; 
Bennett  v.  Boyle,  40  Barb.  551;  Varick  v. 
Smith,  5  Paige  137,  28  Am.  Dec.  417. 

North  Carolina. —  Stratford  r.  Greensboro, 
124  N.  C.  127,  32  S.  E.  394. 

Pennsylvania. — ^Philadelphia,  etc.,  R.  Co. 
V.  Lawrence,  10  Phila.  604. 

C7^a/i.— Nash  t'.  Clark,  27  Utah  158,  75 
Pac.  371. 

Washington. —  Healy  Lumber  Co.  v.  Morris, 
33  Wash.  490,  74  Pac.  681,  99  Am.  St.  Rep. 
964,  63  L.  R.  A.  820. 

Wisconsin. —  Osborn  v.  Hart,  24  Wis.  89,  1 
Am.  Rep.  161. 

Canada. —  Fontaine  v.  Sherrington,  23 
Quebec  Super.  Ct.  532. 

See  IS  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  51. 

It  would  constitute  a  violation  of  the  con- 
tract by  which  the  land  was  originally 
granted  by  government  to  take  it  from  one 
citizen  and  transfer  it  to  another,  oven  for 
full  compensation.  In  re  Tuthill,  163  N.  Y. 
133,  57  N.  E.  303,  49  L.  R.  A.  781. 

The  power  is  conferred  on  citizens  only 
when  some  existing  public  need  is  to  be  sup- 
plied, or  some  present  public  advantage  is  to 
be  gained,  but  not  with  a  view  to  contingent 
results,  dependent  upon  the  success  of  a  pro- 


jected speculation.  Edgewood  R.  Co.'s  Ap- 
peal, 79  Pa.  St.  257. 

Necessity  combined  with  a  public  use  must 
in  all  cases  exist  as  conditions  precedent  to 
the  legal  right  of  a  railway  company  to  con- 
demn property.  Tracy  t'.  Elizabethtown,  etc., 
R.  Co.,  80  Ky.  259. 

Except  in  cases  of  necessity  arising  from 
infancy,  insanity,  or  other  incompetency,  the 
legislature  has  no  power  to  authorize  by 
special  act  the  sale  of  private  property  for 
other  than  public  use,  without  the  ovmer's 
consent.    PoAvers  v.  Bergen,  6  N.  Y.  358. 

35.  See  cases  cited  supra,  note  34. 

36.  Dunham  v.  Williams,  36  Barb.  (N.  Y.) 
136. 

37.  Lake  Koen  Nav.,  etc.,  Co.  v.  Klein,  63 
Kan.  484,  65  Pac.  684. 

38.  Adams  v.  Ohio  Falls  Car  Co.,  131  Ind. 
375,  31  N.  E.  57;  Nalle  r.  Austin,  (Tex.  Civ. 
App.  1893)  21  S.  \N.  375. 

Conclusiveness  of  declaration  of  intent. — 
Where  the  legislature  confers  power  on  a  city 
to  acquire  the  fee  of  one  of  its  streets,  a 
declaration  by  the  city  council  that  the  land 
of  a  certain  street  owned  by  individuals  shall 
be  taken  in  fee  for  public  streets  is  conclusive 
upon  the  courts:  the  owners  will  not  be  per 
mitted  to  show  that  the  street  is  intended  to 
be  taken  for  a  purpose  other  than  that  de- 
clared.   In  re  BufTalo,  15  N.  Y.  Suppl.  123. 

39.  Coster  v.  Tide  Water  Co.,  18  N.  J.  Eq. 
54.  ^ 

40.  Georgia.— YLa\\  v.  Boyd,  14  Ga.  1. 
Mame.— Allen  v.  Jay,  60  Me.  124,  11  Am. 

Rep.  185. 

Maryland. —  New  Cent.  Coal  Co.  v.  George's 
Creek  Coal,  etc.,  Co.,  37  Md.  537. 

Michigan. —  Berrien  Springs  Water  Power 
Co.  V.  Berrien  Cir.  Judge,  (1903)  94  N.  W. 
379. 

New  Hampshire. —  Concord  R.  Co.  v. 
Greely,  17  N.  H.  47. 
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Nevertheless  the  constitutions  of  some  of  tlie  states  authorize  the  taking  of  private 
property  for  private  uses  in  designated  instances.''^ 

4.  WHO  May  Object  That  Use  Is  Not  Public.  The  right  to  object  that  an 
appropriation  of  private  property  by  a  municipality  is  not  for  a  public  use  is  not 
confined  to  the  owner  of  the  property  sought  to  be  appropriated  ;  any  taxpayer 
of  the  municipality  subject  to  assessment  of  the  cost  of  the  taking  may  raise  the 
objection.^^ 

5.  Waiver  of  Constitutional  Protection.  The  benefit  of  the  constitutional 
provision  that  the  use  must  be  public  may  be  waived  by  the  party  interested.'^^ 

B.  Determination  of  Character  of  Use.  Wliether  the  use  for  which  the 
property  is  taken  is  a  public  use  is  a  question  of  law  to  be  settled  by  the  judicial 
p»ower/'^  and  that  too  irrespective  of  any  assertion  by  the  legislature  that  the  use 
is  public.  It  cannot  evade  the  constitutional  limitation  of  its  power  to  make 
a  private  use  a  public  one  by  simply  enacting  that  it  is  such.^''    It  has  been  held, 


41.  See  the  constitutions  of  the  several 
states. 

Under  Colo.  Const,  art.  2,  §  14,  private 
property  cannot  be  taken  for  private  use,  un- 
less by  consent  of  the  owner,  except  for 
private  ways  of  necessity  and  except  for 
reservoirs,  drains,  flumes,  or  ditches,  and  for 
milling  purposes.    It  was  held  that  the  term 

milling "  is  synonymous  with  the  word 
"  manufacturing,"  and  an  electric  plant  is  a 
luanufacturing  establishment  and  comes 
within  the  provision.  Lamborn  v.  Bell,  18 
Colo.  346,  32  Pac.  989,  20  L.  R.  A.  241. 

Under  S.  C.  Const,  art.  1,  §  23,  private 
property  cannot  be  taken  for  private  use 
without  the  consent  of  the  OAATier,  except  in 
cases  where  this  power  is  conferred  on  corpo- 
rations by  general  statute.  Boyd  v.  Winns- 
boro  Granite  Co.,  66  S.  C.  4'i3,  45  S.  E.  10. 

42.  Stratford  v.  Greensboro,  124  N.  C.  127, 
32  S.  E.  394. 

43.  Embury  v.  Conner,  3  N.  Y.  511,  53  i^m. 
Dec.  325  [reversing  2  Sandf.  98]  ;  Baker  v. 
Braman,  6  Hill  (N.  Y.)  47,  40  Am.  Dec.  387. 
A  law  providing  for  the  transfer  of  property 
from  one  individual  to  another  with  the  con- 
sent of  the  owner  is  not  unconstitutional. 
Embury  v.  Conner,  3  N.  Y.  511,  53  Am.  Dec. 
325  [reversing  2  Sandf.  98]. 

The  action  of  a  landowner  in  bringing  suit 
for  damages  assessed  in  his  favor  is  sufficient 
consent  to  the  enforcement  of  an  unconstitu- 
tional statute  authorizing  the  taking  of  his 
property  for  a  private  purpose.  To  be  bind- 
ing upon  him  his  consent  need  not  be  in  writ- 
ing. Baker  v.  Braman,  6  Hill  (N.  Y.)  47, 
40  Am.  Dec.  387. 

44.  Illinois. —  Chicago,  etc.,  R.  Co.  v.  Lake, 
71  111.  333. 

Indiana. —  Rensselaer  v.  Leopold,  106  Ind, 
29,  5  N.  E.  761. 

Kansas. —  Lake  Koen  Nav..  etc.,  Co,  v. 
Klein,  63  Kan.  484,  65  Pac.  684. 

Kentucky. —  Tracy  v.  Elizabethtown,  etc., 
R.  Co.,  80  kv.  259. 

i¥ame.— Allen  r.  Jay,  60  Me.  124,  11  Am. 
Rep.  185. 

Massachusetts. —  Talbot  v.  Hudson,  16 
Gray  417. 

Minnesota. —  In  re  St.  Paul,  etc.,  R.  Co.,  34 
Minn.  227,  25  N.  W.  345. 

Missouri. —  Cape  Girardeau  r.  Houck,  129 
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Mo.  607,  31  S.  W.  933;  Joplin  Consol.  Min. 
Co.  V.  Joplin,  124  Mo.  129,  27  S.  W.  406; 
State  V.  Engelmann,  106  Mo.  628,  17  S.  W. 
759. 

Nebraska. —  Welton  v.  Dickson,  38  Nebr. 
767,  57  N.  W.  559,  41  Am.  St.  Rep.  771,  22 
L.  R.  A.  496. 

'New  Hampshire. —  Concord  R.  Co.  v. 
Greely,  17  N.  H.  47. 

New  Jersey. —  Coster  v.  Tide  Water  Co.,  18 
N.  J,  Eq.  54 ;  Scudder  v.  Trenton  Delaware 
Falls  Co.,  1  N.  J.  Eq.  694,  23  Am.  Dec.  756. 

New  Yor/c— Matter  of  Tuthill,  36  N.  Y. 
App.  Div.  492,  55  N.  Y.  Suppl.  657.  Compare 
Bloomfield,  etc..  Natural  Gas  Light  Co.  v. 
Richardson,  63  Barb.  437. 

North  Carolina. —  Call  v.  Wilkesboro.  115 
N.  C.  337.  20  S.  E.  468. 

O/wo.— McQuillen  v.  Hatton,  42  Ohio  St. 
202. 

Oregon. — Apex  Transp.  Co.  v.  Garbade,  32 
Greg.  582,  52  Pac.  573;  Bridal  Veil  Lumber- 
ing Co.  r.  Johnson,  30  Greg.  205,  46  Pac.  790, 
60  Am.  St.  Rep.  818,  34  L.  R.  A.  368. 

Tennessee. —  Memphis  Freight  Co.  v.  Mem- 
phis, 4  Coldw.  419. 

Washington. —  Healv  Lumber  Co.  v.  Morris, 
33  Wash. '490,  74  Pac.  681,  99  Am.  St.  Rep. 
964,  63  L.  R.  A.  820. 

West  Virginia. —  Pittsburg,  etc.,  R.  Co.  v. 
Benwood  Iron  Works,  31  W.  Va.  710,  8  S.  E. 
453,  2  L.  R.  A.  680. 

United  States. —  Shoemaker  v.  U.  S.,  147 
U.  S.  282,  13  S.  Ct.  361,  37  L.  ed.  170; 
Denver  R.,  etc.,  Co.  v.  Union  Pac.  R.  Co.,  34 
Fed.  386;  Horton  v.  Squankum,  etc.,  Marl 
Co.,  12  Fed.  Cas.  No.  6,710. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain," 
§  165. 

45.  Massachusetts. —  Talbot  v.  Hudson,  16 
Gray  417. 

Missouri. —  Kansas,  etc.,  Coal  R.  Co.  v. 
Northwestern  Coal,  etc.,  Co.,  161  Mo.  288,  61 
S.  W.  684;  Aldridge  v.  Spears,  101  Mo.  400, 
14  S.  W.  118;  Kansas  City  v.  Baird,  98  Mo. 
215,  11  S.  W.  243,  562;  Savannah  r.  Hancock, 
91  Mo.  54,  3  S.  W.  215. 

Vermont.— Tjler  v.  Beacher,  44  Vt.  648,  8 
Am.  Rep.  398. 

Washington. —  Healv  Lumber  Co.  r.  Mor- 
ris, 33  Wash.  490,  74  Pac.  681,  99  Am.  St. 
Rep.  964,  63  L.  R.  A.  820. 
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however,  that  if  there  is  a  legislative  declaration  that  the  use  is  a  public  one  tlie 
courts  will  hold  it  to  be  such,  unless  it  manifestly  has  no  tendency  to  promote 
such  use  that  there  is  a  presumption  in  favor  of  the  public  character  of  the  use 
arising  from  its  having  been  authorized  by  the  legislature.^^  It  is  also  for  the 
court  to  determine  whether  the  proposed  public  use  will  be  inconsistent  with  or 
subversive  of  a  prior  public  use  to  which  the  lands  sought  to  be  taken  had  already 
been  dedicated.'^ 

C.  What  Is  a  Public  Use  —  l.  In  General.  No  general  definition  of  what 
degree  of  public  good  will  meet  the  constitutional  requirement  for  a  "  public 
use"  can  be  framed,  as  it  is  in  every  case  a  question  of  local  policy .^^  Under  cer- 
tain general  principles,  however,  upon  which  the  decisions  are  based  the  term 
"  pubHc  use  "  is  usually  intended  to  cover  a  use  affecting  the  public  in  general  or 
any  number  thereof,  as  distinguished  from  particular  individuals.^  If  the  special 
benefit  to  be  derived  from  the  lands  sought  to  be  appropriated  is  wholly  for 
private  persons,  the  use  is  a  private  one,  and  is  not  made  a  public  use  by  the  fact 
that  the  public  has  a  theoretical  right  to  use  it,^^  or  that  the  public  will  receive 
an  incidental  or  prospective  benefit  therefrom.^^  And  on  tlie  other  hand  if  the 
use  is  in  fact  a  public  one  its  character  is  not  changed  by  the  fact  that  the  con- 


United  States. —  Denver  R.,  etc.,  Co.  v. 
Union  Pac.  R.  Co.,  34  Fed.  386. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  165. 

The  determination  by  a  municipality  that 
the  use  for  which  it  is  appropriating  property 
is  public  is  subject  to  review  by  the  courts. 
Stratford  v.  Greensboro,  124  N.  C.  127,  32 
S.  E.  394;  Apex  Transp.  Co.  v.  Garbade,  32 
Oreg.  582,  52  Pac.  573,  54  Pac.  367.  882; 
Smith  V.  Gould,  59  Wis.  631,  18  N.  W.  457. 

46.  Hazen  v.  Essex  County,  12  Cush. 
(Mass.)  475;  Welton  v.  Dickson,  38  Nebr. 
767,  57  N.  W.  559,  41  Am.  St.  Rep.  771,  22 
L.  R.  A.  496. 

47.  Rensselaer  v.  Leopold,  106  Ind.  29,  5 
N.  E.  761 ;  Hazen  v.  Essex  County,  12  Cush. 
(Mass.)  475.  See  also  Dietrich  u.  Murdock, 
42  Mo.  279. 

48.  In  re  St.  Paul,  etc.,  R.  Co.,  34  Minn. 
227,  25  N.  W.  345. 

49.  Farnsworth  v.  Lime  Rock  R.  Co.,  83 
Me.  440,  22  Atl.  373 ;  Dayton  Gold,  etc.,  Min. 
Co.  V.  Seawell,  11  Nev.  394;  In  re  Niagara 
Falls,  etc.,  R.  Co.,  108  N.  Y.  375,  15  N.  E. 
429 ;  In  re  Rhode  Island  Suburban  R.  Co.,  22 
\\.  L  457,  48  Atl.  591,  52  L.  R.  A.  879. 

A  public  use  has  been  defined  as  one  which 
concerns  the  whole  community  in  which  it  ex- 
ists, as  contradistinguished  from  a  particular 
individual  or  a  number  oi'  individuals.  Gil- 
mer V.  Lime  Point,  18  Cal.  229:  Keller  v. 
Corpus  Christi,  50  Tex.  614,  32  Am.  Rep.  613. 

A  definition  of  the  term  "public  use"  for 
which  land  may  be  appropriated  "  should 
comprehend  not  only  all  the  existing  public 
purposes  justifying  such  appropriation,  but 
should  anticipate  the  future  exigencies  of 
society,  demanding  new  laws  and  varied  exer- 
cise of  the  protecting  and  fostering  aid  to  the 
State."  Concord  R.  Co.  r.  Greely,  17  N.  H. 
47,  61.  ^ 

50.  California. —  Gilmer  v.  Lime  Point,  18 
Cal.  229. 

Indiana. —  Ross  v.  Davis,  97  Ind.  79. 
Maine. —  Riche  v.  Bar  Harbor  Water  Co., 
75  Me.  91. 


Massachusetts. —  Talbot  r.  Hudson,  16 
Gray  417. 

Michigan. —  Board  of  Health  v.  Van 
Hoesen,  87  Mich.  533,  49  N.  W.  894,  14 
L.  R.  A.  114. 

Neic  Jersey. —  Coster  v.  Tide  Water  Co.,  18 
N.  J.  Eq.  54. 

New  York.— In  re  Burns,  155  N.  Y.  23,  49 
N.  E.  246. 

0/iio.— McQuillen  v.  Hatton,  42  Ohio  St. 
202. 

Texas. —  Keller  v.  Corpus  Christi,  50  Tex. 
614,  32  Am.  Rep.  613. 

f/^a/i.— Nash  c.  Clark,  27  Utah  158,  75 
Pac.  371. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  54. 

A  national  use  is  a  public  use.  Matter  of 
League  Island,  1  Brewst.  (Pa.)  524;  Lancev 
V.  King  County,  15  Wash.  9,  45  Pac.  645,  34 
L.  R.  A.  817. 

A  use  to  satisfy  a  great  public  want  or 
public  exigencv  is  a  public  use.  Gilmer 
Lime  Point,  18  Cal.  229;  Allen  v.  Jay,  60 
Me.  124,  11  Am.  Rep.  185. 

But  a  use  which  may  be  monopolized  or  ab- 
sorbed by  a  few,  and  from  which  the  general 
public  may  and  must  alternatively  be  ex- 
cluded, is  in  no  sense  a  public  use.  Board  of 
Health  v.  Van  Hoesen,  87  Mich.  533,  49  N.  W. 
894,  14  L.  R.  A.  114. 

51.  De  Camp  v.  Hibernia  Underground  R. 
Co.,  47  N.  J.  L.  43 ;  Pittsburg,  etc.,  R.  Co. 
Benwood  Iron  Works,  31  W.  Va.  710,  8  S.  E. 
453,  2  L.  R.  A.  680. 

52.  Georgia. — Garbutt  Lumber  Co.  v,  Geor- 
gia, etc.,  R.  Co.,  Ill  Ga.  714,  36  S.  E.  942. 

Illinois. —  Sholl  V.  German  Coal  Co.,  118 
111.  427,  10  N.  E.  199,  59  Am.  Rep.  379: 
Chicago,  etc.,  R.  Co.  v.  Wiltse,  116  111.  449,  6 
N.  E.  49. 

Neio  York. —  In  re  Eureka  Basin  Ware- 
house, etc.,  Co.,  96  N.  Y.  42.  48,  where 
Rapallo,  J.,  says:  "The  fact  that  the  use  to 
which  the  property  is  intended  to  be  put,  or 
the  structure  intended  to  be  built  thereon, 
will  tend  incidentally  to  benefit  the  public  by 
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trol  of  the  property  sought  to  be  taken  will  be  vested  in  private  persons  'or  private 
corporations  who  are  actuated  solely  by  motives  of  private  gain,  and  that  private 
purposes  will  be  thereby  incidentally  served.^^  So  a  use  is  not  rendered  a  private 
one  by  the  mere  fact  that  a  part  or  even  the  whole  of  the  cost  of  constructing  the 
improvement  is  paid  by  individuals,  although  such  individuals  are  the  persons 
most  benefited  by  the  improvement.^^ 


affording  additional  accommodations  for 
business,  commerce  or  manufactures,  is  not 
sufficient  to  bring  the  case  within  the  opera- 
tion of  the  right  of  eminent  domain,  so  long 
as  the  structures  are  to  remain  under  private 
ownership  and  control,  and  no  right  to  their 
use  or  to  direct  their  management  is  con- 
ferred upon  the  public." 

'North  Carolina. —  Stratford  v.  Greensboro, 
124  N.  C.  127,  32  S.  E.  394. 

Oregon. — Apex  Transp.  Co.  v.  Garbade,  32 
Oreg.  582,  52  Pac.  573,  54  Pac.  367,  882. 

Rhode  Island. —  In  re  Rhode  Island  Subur- 
ban R.  Co.,  22  R.  I.  457,  48  Atl.  591,  52 
L.  R.  A.  879. 

Tennessee. —  Ryan  r.  Louisville,  etc.,  Termi- 
nal Co.,  102  Tenn.  Ill,  50  S.  W.  744,  45 
L.  R.  A.  303. 

Virginia. —  Fallsburg  Power,  etc.,  Co.  v. 
Alexander,  101  Va.  98,  43  S.  E.  194,  99  Am. 
!St.  Rep.  855,  61  L.  R.  A.  129,  holding  that  if 
an  enterprise  undertaken  by  a  corporation  is 
solely  for  a  private  purpose,  it  is  a  private 
not  a  public  use,  and  the  mere  fact  that  its 
charter  recognizes  it  as  an  "  internal  im- 
provement company  "  is  immaterial. 

West  Virginia. —  Varner  f.  Martin,  21 
W.  Va.  534,  holding  that  it  will  not  suffice 
that  the  general  prosperity  of  the  community 
is  promoted  by  the  taking  of  private  property 
from  the  owner  and  transferring  its  title  and 
control  to  another,  or  to  a  corporation  to  be 
used  by  such  other  or  by  such  corporation  as 
its  private  property  uncontrolled  by  law  as  to 
its  use. 

United  States. —  Weidenfeld  v.  Sugar  Run 
R.  Co.,  48  Fed.  615. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
I  54.   But  see  infra,  VI,  D,  8. 

53.  Colorado. —  Union  Pac.  R.  Co.  v. 
Colorado  Postal  Tel.  Cable  Co.,  30  Colo.  133, 
69  Pac.  564,  97  Am.  St.  Rep.  106. 

Illinois. —  Dunham  v.  Hyde  Park,  75  111. 
371,  holding  that  where  the  principal  purpose 
in  widening  streets  in  a  village  was  the  en- 
hancing of  the  value  of  all  the  real  estate  by 
increased  accommodation  for  public  travel  and 
transportation,  the  fact  that  the  trustees  of 
the  village  were  influenced  in  their  action  by 
the  consideration  of  the  incidental  benefit 
they  expected  to  their  interest  does  not  pre- 
vent the  use  from  being  a  public  one. 

Indiana. —  Ross  i\  Davis,  97  Ind.  79. 

Maine. —  Farnsworth  v.  Lime  Rock  R.  Co., 
83  Me.  440,  22  Atl.  373. 

Michigan. —  Berrien  Springs  Water  Power 
Co.  V.  Berrien  Cir.  Judge,  (1903)  94  N.  W. 
379;  Swan  v.  Williams,  2  Mich.  427. 

Montana. —  Butte,  etc.,  R.  Co.  r.  Montana 
Union  R.  Co.,  16  Mont.  504,  41  Pac.  232,  50 
Am.  St.  Rep.  508,  31  L.  R.  A.  298. 
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New  Hampshire. — 'Concord  R.  Co.  v. 
Greely,  17  N.  H.  47. 

New  Jersey. —  De  Camp  v.  Hibernia  Under- 
ground R.  Co.,  47  N.  J.  L.  43. 

New  York. —  In  re  Burns,  155  N.  Y.  23,  49 
N.  E.  246;  Clarke  v.  Blackmar,  47  N.  Y.  150; 
Bloomfield,  etc.,  Natural  Gas  Light  Co.  v. 
Richardson,  63  Barb.  437;  Harris  v.  Thomp- 
son, 9  Barb.  350;  Bloodgood  v.  Mohawk,  etc., 
R.  Co.,  18  Wend.  9,  31  Am.  Dec.  313;  Beek- 
man  v.  Saratoga,  etc.,  R.  Co.,  3  Paige  45,  22 
Am.  Dec.  679. 

O/iio.— Willyard  v.  Hamilton,  7  Ohio,  Pt. 
II,  111,  30  Am.  Dec.  195. 

Tennessee. —  Ryan  v.  Louisville,  etc.,  Ter- 
minal Co.,  102  Tenn.  Ill,  50  S.  W.  744,  45 
L.  R.  A.  303. 

Virgiiiia. —  Fallsburg  Power,  etc.,  Co.  v. 
Alexander,  101  Va.  98,  43  S.  E.  194,  99  Am. 
St.  Rep.  855,  61  L.  R.  A.  129. 

West  Virginia. —  Varner  v.  Martin,  21 
W.  Va.  534.  There  may  be  either  a  natural 
person  or  a  public  or  private  corporation 
organized  for  its  own  exclusive  profits  and 
emoluments,  provided  there  is  connected  with 
it  a  public  use  to  such  a  necessity  or  extent 
as  will  properly  justify  the  interference  of 
the  state's  sovereign  power  on  its  behalf. 
Valley  City  Salt  Co.  v.  Brown,  7  W.  Va.  191. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  54. 

54.  Arkansas. —  St.  Louis,  etc.,  R.  Co.  v. 
Petty,  57  Ark.  359,  21  S.  W.  884,  20  L.  R.  A. 
434. 

California. —  Santa  Ana  i\  Harlin,  99  Cal. 
538,  34  Pac.  224. 

Florida. —  Edgerton  t\  Green  Cove  Springs, 
19  Fla.  140. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Naper- 
ville,  169  Dl.  25,  48  N.  E.  335. 

Massachusetts. —  Denham  v.  Bristol  County 
Com'rs,  108  Mass.  202. 

New  York. —  Harris  v.  Thompson.  9  Barb. 
350. 

North  Carolina. —  Stratford  v.  Greensboro, 
124  N.  C.  127,  32  S.  E.  394. 

Pennsylvania. —  Bobbins  v.  Western  Wash- 
ington R.  Co.,  31  Pittsb.  Leg.  J.  N.  S.  181. 

Illustrations. —  Where  land  is  rendered 
necessary  for  street  purposes  by  the  occupa- 
tion of  a  portion  of  the  street  by  subway 
walls,  erected  by  a  railroad  company  in  ac- 
cordance with  a  plan  of  track  elevation 
deemed  by  the  city  to  be  for  the  public  in- 
terest and  safety,  a  condemnation  of  such 
land  is  not  a  condemnation  of  property  for 
private  use,  although  the  railroad  company 
bears  the  expense.  Summerfield  v.  Chicago, 
197  111.  270,  64  N.  E.  490.  And  an  act  pro- 
viding for  the  improvement  of  a  dam  across 
the  Hudson  river  will  not  be  held  invalid  be- 
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2.  Essentials.  Although  it  has  been  held  that  the  test  of  a  public  use  is 
whether  the  use  will  confer  any  great  public  benefit  or  be  of  any  interest  or 
advantage  to  the  public,^^  by  the  weight  of  authority  it  is  also  essential  to  con- 
stitute a  public  use  that  the  general  public  be  to  some  extent  entitled  to  control 
the  property  appropriated  or  to  have  the  right  to  a  fixed  and  definite  use  of  it, 
not  as  a  mere  matter  of  favor  or  by  permission  of  the  owner,  but  as  a  matter  of 
right.^    It  is  not  essential,  however,  that  all  the  members  of  the  community  have 


cause  its  operation  tends  to  benefit  indi- 
viduals, or  because  those  individuals  share 
the  burden  of  paying  the  damage  to  owners 
of  contiguous  lands  and  of  supporting  the 
dam.  Harris  v.  Thompson,  9  Barb.  (N.  Y. ) 
350. 

55.  Alabama. — Aldridge  v.  Tuscumbia,  etc., 
K.  Co.,  2  Stew.  &  P.  199,  203,  23  Am.  Dec. 
307,  where  Lipscomb,  C.  J.,  says :  "  Whatever 
is  beneficially  employed  for  the  community,  is 
a  public  use,  and  a  distinction  cannot  be 
tolerated." 

Connecticut. —  Todd  r.  Austin,  34  Conn.  78. 

Georgia. —  Hand  Gold  Min.  Co.  v.  Parker, 
59  Ga.  419. 

Maryland. —  Bellona  Co.'s  Case,  3  Bland 
442,  where  it  was  held  that  it  is  enough  if  it 
clearly  appears  that  the  application  of  pri- 
vate property  to  the  proposed  use  will  be 
attended  by  a  material  public  benefit  which 
would  not  otherwise  be  so  immediately  and 
effectually  produced. 

Nevada. —  Dayton  Gold,  etc.,  Min.  Co.  v. 
Seawell,  11  Nev.  394. 

New  Jersey. —  Hale  v.  Lawrence,  21  N.  J.  L. 
714,  47  Am.  Dec.  190. 

New  York.— See  In  re  Tuthill,  163  N.  Y. 
133,  139,  57  N.  E.  303,  79  Am.  St.  Rep.  574, 
49  L.  R.  A.  781j  where  Gray,  J.,  in  reference 
to  taking  of  lands  for  drains,  etc.,  to  drain 
agricultural  lands  says :  "  Whether  that  is  a 
public  use,  for  which  private  property  is  au- 
thorized to  be  taken,  will  depend  upon  the 
object  aimed  at  and  whether  the  plan  has 
such  an  obvious,  or  recognized,  character  of 
public  utility,  as  to  justify  the  exercise  of 
the  right  of  eminent  domain,  or  of  the  power 
of  taxation,  in  its  favor." 

Oregon. —  Seely  v.  Sebastian,  4  Oreg.  25. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  54. 

"Public  use"  means  public  usefulness, 
utility,  or  advantage,  or  what  is  productive 
of  general  benefit.  Olmstead  v.  Camp,  33 
Conn.  532,  89  Am.  Dec.  221. 

56.  Illinois. —  Gaylord  v.  Chicago  Sanitary 
Dist.,  204  111.  576,  68  N.  E.  522,  98  Am.  St. 
Rep.  235,  63  L.  R.  A.  582;  Sholl  v.  German 
Coal  Co.,  118  111.  427,  10  N.  E.  199,  59  Am. 
Rep.  379,  holding  that  if  from  the  nature  of 
the  business  and  the  way  in  which  it  is  to  be 
conducted  it  is  clear  no  obligations  will  be 
assumed  to  the  public  or  liability  incurred, 
other  than  such  as  pertain  to  all  strictly  pri- 
vate enterprises,  it  may  safely  be  concluded 
that  the  use  is  private  and  not  public. 

Maine. —  Jordan  v.  Woodward,  40  Me.  317. 

Michigan. —  Berrien  Springs  Water  Power 
Co.  V.  Berrien  Cir.  Judge,  (1903)  94  N.  W. 
379.  Not  only  must  the  purpose  for  which 
the  land  is  taken  be  one  in  which  the  public 


has  an  interest,  but  the  state  must  have  a 
voice  in  the  manner  in  which  the  public  may 
avail  itself  of  that  use.  Board  of  Health  v. 
Van  Hoesen,  87  Mich.  533,  49  N.  W.  894,  14 
L.  R.  A.  114. 

Minnesota. —  Chicago,  etc.,  R.  Co.  v.  Por- 
ter, 43  Minn.  527,  46  N.  W.  75 ;  Kettle  River 
R.  Co.  V.  Eastern  R.  Co.,  41  Minn.  461,  43 
N.  W.  469,  6  L.  R.  A.  111. 

Montana. —  Butte,  etc.,  R.  Co.  v.  Montana 
Union  R.  Co.,  16  Mont.  504,  41  Pac.  232,  50 
Am.  St.  Rep.  508,  31  L.  R.  A.  298. 

New  Jersey. —  De  Camp  v.  Hibernia  Under- 
ground R.  Co.,  47  N.  J.  L.  43 ;  Coster  v.  Tide 
Water  Co.,  18  N.  J.  Eq.  54,  holding  that  the 
public  use  for  which  property  may  be  taken 
by  the  power  of  eminent  domain  is  the  use  of 
the  property  itself  by  the  government,  by  the 
general  public,  or  by  some  portion  of  it;  not 
by  particular  individuals  or  for  the  benefit  of 
certain  estates. 

Neio  York.— In  re  Burns,  155  N.  Y.  23,  49 
N.  E.  246;  Pocantico  Water- Works  Co.  v. 
Bird,  130  N.  Y.  249,  29  N.  E.  246  (holding 
that  in  order  to  make  the  use  public  a  duty 
must  devolve  upon  the  person  holding  the 
property  to  furnish  the  public  with  the  use 
intended)  ;  In  re  Niagara  Falls,  etc.,  R.  Co., 
108  N.  Y.  375,  15  N.  E.  429  (holding  that  the 
expressions  "  public  interest "  and  public 
use  "  are  not  svnonymous )  ;  In  re  New  York, 
etc.,  R.  Co.,  99  N.  Y.  12,  24,  1  N.  E.  27 
(where  Finch,  J.,  speaking  of  a  public  use  by 
a  railroad  company,  said:  "The  test  appears 
to  be,  not  what  it  does  or  may  choose  to  do, 
but  what  under  the  law  it  must  do,  and 
whether  a  public  trust  is  impressed  upon 
it " )  ;  In  re  Eureka  Basin  Warehouse,  etc., 
Co.,  96  N.  Y.  42  (holding  that  so  long  as  the 
improvements  are  to  remain  under  private 
ownership  or  control,  and  no  right  to  their 
use  or  to  direct  their  management  is  con- 
ferred upon  the  public,  the  use  is  not  a  public 
one,  for  which  land  may  be  taken  without  the 
owner's  consent ) . 

Oregon. —  Bridal  Veil  Lumbering  Co.  v. 
Johnson,  30  Oreg.  205,  46  Pac.  790,  60  Am. 
St.  Rep.  818,  34  L.  R.  A.  368. 

Rhode  Island. —  In  re  Rhode  Island  Sub- 
urban R.  Co.,  22  R.  I.  457,  48  Atl.  591,  52 
L.  R.  A.  879. 

Tennessee. —  Memphis  Freight  Co.  v. 
Memphis,  4  Coldw.  419^  holding  that  the  use 
must  be  for  the  people  at  large,  and  must  be 
compulsory  by  the  public,  and  not  optional 
with  the  corporators ;  and  that  a  public  con- 
venience is  not  such  a  use. 

West  Virginia. — ^Fork  Ridge  Baptist  Ceme- 
tery Assoc.  v.  Redd,  33  W.  Va.  262.  10  S.  E. 
405;  Varner  r.  Martin,  21  W.  Va.  534,  hold- 
ing that  where  the  property  to  be  condemned 
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the  same  degree  of  interest  in  the  use  ;  it  is  sufficient  that  the  general  public  or 
any  considerable  portion  thereof  have  a  right  to  the  use.^^  It  may  be  limited  to 
the  inhabitants  of  a  small  or  restricted  locality .^^  It  has  also  been  held  that  in 
order  that  a  use  may  be  public  a  necessity  must  exist  for  the  exercise  of  the  right 
of  eminent  domain  ;     but  according  to  the  prevailing  doctrine  it  is  not  essential 


is  to  come  under  the  control  of  private  per- 
sons or  corporations,  three  qualifications  are 
necessary  to  impose  upon  it  such  a  public  use 
as  will  justify  its  taking,  viz:  (1)  The  use 
which  the  public  is  to  have  of  the  property 
must  be  fixed  and  definite.  The  general  pub- 
lic must  have  a  right  to  a  certain  definite  use 
of  the  private  property,  on  terms  and  for 
charges  fixed  by  law;  and  the  owner  of  the 
property  must  be  compelled  by  law  to  permit 
the  general  public  to  enjoy  it.  (2)  This  use 
of  the  property  by  the  public  must  be  a  sub- 
stantially beneficial  one,  which  is  obviously 
needful  for  the  public,  and  which  it  could 
not  do  without,  except  by  suffering  great  loss 
or  inconvenience.  (3)  The  necessity  for  con- 
demnation must  be  obvious.  Compare  Val- 
ley City  Salt  Co.  v.  Brown,  7  W.  Va.  191. 

"See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  54. 

Whether  or  not  the  use  is  a  public  one  de- 
pends largely  upon  whether  the  property  con- 
demned is  under  the  direct  control  and  use  of 
the  government  or  in  the  direct  use  and  oc- 
cupation of  the  public  at  large,  although 
under  the  control  of  private  persons  or  of  a 
private  corporation,  or  whether  it  is  in  the 
direct  use  and  control  of  private  persons,  and 
the  general  public  has  only  an  indirect  and 
qualified  use  of  the  property  condemned. 
Varner  v.  Martin,  21  W.  Va.  534. 

A  use  not  common  to  the  public,  and  over 
which  the  state  has  surrendered  that  control 
and  regulation  necessary  to  secure  such  com- 
mon use,  is  not  a  public  use.  Board  of 
Health  v.  Van  Hoesen,  87  Mich.  533,  49  N.  w. 
894,  14  L.  R.  A.  114. 

A  contemplated  possible  limited  use  by  a 
few  not  as  a  right  but  by  way  of  permission 
or  favor  is  not  a  public  use.  In  re  Split 
Eock  Cable-Road  Co.,  12S  N.  Y.  408,  28  N.  E. 
506 ;  In  re  Deansville  Cemetery  Assoc.,  66 
N.  Y.  569,  23  Am.  Rep.  86. 

Anything  which  will  satisfy  a  reasonable 
public  demand  for  public  facilities  for  travel, 
or  for  transmission  of  intelligence  or  com- 
modities, and  of  which  the  general  public 
under  reasonable  regulations  will  have  a  defi- 
nite and  fixed  use  independent  of  the  will  of 
the  party  in  whom  the  title  is  vested  is  a 
public  use.  Stewart  v.  Great  Northern  R. 
Co.,  65  Minn.  515,  68  N.  W.  208,  33  L.  R.  A. 
427;  Concord  R.  Co.  v.  Greely,  17  N.  H.  47; 
Ryan  v.  Louisville,  etc..  Terminal  Co.,  102 
Tenn.  Ill,  50  S.  W.  744,  45  L.  R.  A.  303. 

57.  Alabama. — Aldridge  X).  Tuscumbia,  etc., 
R.  Co.,  2  Stew.  &  P.  199,  23  Am.  Dec.  307. 

California. —  Gilmer  v.  Lime  Point,  18  Cal. 
229. 

Indiana. —  Ross  v.  Davis,  97  Ind.  79 ; 
O'Reiley  v.  Kankakee  Valley  Draining  Co.,  32 
Ind.  169. 
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Maine. —  Riche  v.  Bar  Harbor  Water  Co., 
75  Me.  91 ;  Allen  r.  Jay,  60  Me.  124,  11  Am. 
Rep.  185. 

Massachusetts. — Talbot  v.  Hudson,  16  Gray 
417. 

Minnesota. —  Chicago,  etc.,  R.  Co.  v.  Porter, 
43  Minn.  527,  46  N.  W.  75. 

Montana. —  Butte,  etc.,  R.  Co.  v.  Montana 
Union  R.  Co.,  16  Mont.  504,  41  Pac.  232,  50 
Am.  St.  Rep.  508,  31  L.  R.  A.  298. 

Neio  Jersey. —  Coster  f.  Tide  Water  Co.,  18 
N.  J.  Eq.  54. 

New  York.—  In  re  Burns,  155  N.  Y.  23,  49 
N.  E.  246;  Pocantico  Water- Works  Co. 
Bird,  130  N.  Y.  249,  29  N.  E.  246;  Matter  of 
Whitestown,  24  Misc.  150,  53  N.  Y.  Suppl. 
397;  Bloomfield,  etc.,  Gas  Light  Co.  v.  Rich- 
ardson, 63  Barb.  437. 

Ohio. —  Chesbrough  v.  Putnam,  etc..  Coun- 
ties, 37  Ohio  St.  508. 

Oregon. —  Bridal  Veil  Lumbering  Co.  v. 
Johnson,  30  Oreg.  205,  46  Pac.  790,  60  Am. 
St.  Rep.  818,  34  L.  R.  A.  368. 

West  Virginia. —  Varner  V.  Martin,  21 
W.  Va.  534. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  54. 

That  some  parties  are  more  benefited  than 
others  by  the  use  forms  no  objection  thereto, 
if  the  public  interest  and  convenience  are 
thereby  subserved.  Ross  v.  Davis,  97  Ind. 
79 ;  In  re  Burns,  155  N.  Y.  23,  49  N.  E.  246 ; 
Hartwell  v.  Armstrong,  19  Barb.  (N.  Y. ) 
166. 

58.  California. —  Gilmer  v.  Lime  Point,  18 
Cal.  229. 

Massachusetts. —  Talbot  v.  Hudson,  16  Grav 
417. 

Missouri. —  Township  Bd.  of  Education  v. 
Hackmann,  48  Mo.  243. 

Neio  Jersey. —  Coster  v.  Tide  Water  Co.,  18 
N.  J.  Eq.  54. 

JSfeio  York. —  Pocantico  Water-Works  Co.  v. 
Bird,  130  N.  Y.  249,  29  N.  E.  246;  Bloomfield, 
etc..  Gas  Light  Co.  v.  Richardson,  63  Barb. 
437;  Hartwell  v.  Armstrong,  19  Barb.  166. 

Vermont. —  Williams  v.  Newfane  School 
Dist.  No.  6,  33  Vt.  271. 

An  enterprise  does  not  lose  the  character  of 
a  public  use  because  of  the  fact  that  its  use 
may  be  limited  by  circumstances  to  a  com- 
paratively small  part  of  the  public.  Dietrich 
V.  Murdock,  42  Mo.  279;  De  Camp  v.  Hi- 
bernia  Underground  R.  Co.,  47  N.  J.  L.  43. 

59.  Indiana. —  Blackman  v.  Halves,  72  Ind, 
515. 

Maine. —  Jordan  v.  Woodward,  40  Me.  317. 

Michigan. —  Ryerson  v.  Brown,  35  Mich. 
S33,  339,  24  Am.  Rep.  564,  where  Cooley,  C.  J., 
says :  "  If,  however,  the  use  to  which  the 
property  is  to  be  devoted  were  one  which 
would  justify  an  exercise  of  the  power  [of 
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to  the  exercise  of  this  right  that  the  taking  of  the  property  in  question  should  be 
absolutely  necessary,  as  the  question  of  necessity  is  one  for  the  legislature  and 
not  for  the  courts  unless  delegated  to  them.^  The  conditions  which  make  the  use 
public  must  exist  at  the  time  of  the  taking.^^ 

D.  Particular  Uses  For  Which  Land  May  Be  Taken —  l.  Public  Highways. 
The  state  has  authority  to  appropriate  a  portion  of  the  soil  for  public  roads,  and 
all  private  rights  are  held  subject  to  this  condition  and,  notwithstanding  the 
fact  that  certain  ways  are  designated  in  some  statutes  authorizing  them  as  "  private 
roads  or  ways,"  "  pent  roads,"  or  "  township  ways  or  roads,"  they  are  neverthe- 
less public  ways  for  the  purpose  of  exercising  the  right  of  eminent  domain, 
where  they  are  open  to  use  by  the  general  public.^^    In  considering  statutes  pro- 


"ominent  domain"],  it  would  still  be  im- 
perative that  a  necessity  should  exist  for  its 
exercise." 

Nevada. —  Overman  Silver,  Min.  Co.  v.  Cor- 
coran, 15  Nev.  147;  Davton  Gold,  etc.,  Min. 
Co.  i\  Sea  well,  11  Nev.  394. 

West  Virginia. —  Fork  Ridge  Baptist 
Cemetery  Assoc.  v.  Redd,  33  W.  Va.  262,  10 
S.  E.  405;  Varner  v.  Martin,  21  W.  Va.  534. 

60.  California. —  Rialto  Irrigating  Dist.  V. 
Brandon,  103  Cal.  384,  37  Pac.  484. 

Indiana. —  Indianapolis  Water  Works  Co. 
V.  Burkhart,  41  Ind.  364. 

Kansas. —  Challiss  v.  Atchison,  etc.,  R.  Co., 
16  Kan.  117. 

Kentucky. —  Tracy  v.  Elizabethtown,  etc., 
R.  Co.,  80  Ky.  259. 

Montana. —  Butte,  etc.,  R.  Co.  r.  Montana 
Union  R.  Co.,  16  Mont.  504,  41  Pac.  232,  50 
Am.  St.  Rep.  508,  31  L.  R.  A.  298. 

New  York. —  In  re  Brooklyn  Union  Ferrv 
Co.,  98  N.  Y.  139;  People  v.  Smith,  21  N.  Y. 
595 ;  Buffalo,  etc..  R.  Co.  v.  Brainard,  9  N.  Y. 
100,  109;  Bloomfield,  etc.,  Gas  Light  Co.  v. 
Richardson,  63  Barb.  437. 

Pennsylvania. —  Harvey  v.  Lloyd,  3  Pa.  St. 
331. 

Rhode  Island. —  In  re  Rhode  Island  Sub- 
urban R.  Co.,  22  R.  I.  457,  48  Atl.  591,  52 
L.  R.  A.  879. 

Tennessee. — Ande/son  v.  Turbeville,  6 
Coldw.  150. 

61.  Avery  v.  Vermont  Electric  Co.,  75  Vt. 
235,  54  Atl.  179,  98  Am.  St.  Rep.  818,  59 
L.  R.  A.  817.  But  the  existence  of  the  public 
use  at  the  time  the  constitution  was  adopted 
is  unnecessary.  Concord  R.  Co.  r.  Greely,  17 
N.  H.  47. 

62.  The  ff.ct  that  the  taking  of  land  for  a 
public  highway  is  a  taking  for  a  public  use 
is  recognized  in  some  of  the  decisions  cited 
under  almost  every  head  and  title  of  this 
article,  and  only  a  few  decisions  will  be  given 
here. 

Florida. —  Edgerton  v.  Green  Cove  Springs, 
19  Fla.  140. 

Iowa. —  Phillips  v.  Watson,  63  Iowa  28,  18 
N.  W.  659. 

North  Carolina. —  Stratford  v.  Greensboro, 
124  N.  C.  12.7,  32  S.  E.  394. 

Ohio. —  Shaver  v.  Starrett,  4  Ohio  St.  494. 

Oregon. —  Sullivan  v.  Cline,  33  Oreg.  260, 
54  Pac.  154. 

Pennsylvania. — Bouvier  v.  Philadelphia,  24 
Leg.  Int.  340. 


South  Carolina. —  Lindsay  v.  East  Bay  St» 
Com'rs,  2  Bay  38. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  56. 

"To  lay  out  and  establish  roads  or  high- 
ways is  exclusively  within  the  power  and  con- 
trol of  the  Government.    To  do  so  is  one  of 

its  most  important  and  onerous  duties." 
Sherman  u.  Buick,  32  Cal.  241,  252,  91  Am. 
Dec.  577. 

63.  California. —  Madera  County  v.  Ray- 
mond Granite  Co.,  139  Cal.  128,  72  Pac.  915; 
Monterey  County  v.  Gushing,  83  Cal.  507,  2a 
Pac.  700;  Sherman  v.  Buick,  32  Cal.  241,  91 
Am.  Dec.  577. 

Delaicare. —  I  t,  re  Hickman,  4  Harr.  580. 

Idaho. —  Latah  County  v.  Peterson,  3  Ida. 
398,  29  Pac.  1089,  16  L.  R.  A.  81. 

Massachusetts. — Davis  v.  Smith,  130  Mass. 
113;  Denham  v.  Bristol  County,  108  Mass. 
202. 

Neiv  Hampshire. —  Proctor  v.  Andover,  42 
N.  H.  348. 

Neio  Jersey. —  Perrine  v.  Farr,  22  N.  J.  L. 
356. 

Ohio. —  Ferris  v.  Bramble,  5  Ohio  St.  109. 

Oregon. —  Witham  v.  Osburn,  4  Oreg.  318, 
18  Am.  Rep.  287. 

Pennsylvania. —  See  In  re  Pocopson  Road, 
16  Pa.  St.  15. 

Vermont. —  Brock  v.  Barnet,  57  Vt.  172; 
W^olcott  V.  Whitcomb,  40  Vt.  40;  Loveland  v. 
Berlin,  27  Vt.  713;  Whitingham  v.  Bowen, 
22  Vt.  317;  Warren  v.  Bunnell,  11  Vt. 
600. 

The  term  "  private  "  road,  it  has  been  said, 
is  used  merely  to  designate  a  particular  kind 
of  public  road,  and  notwithstanding  the 
somewhat  inaccurate  designation  the  use  is 
public.  Sherman  v.  Buick,  32  Cal.  241,  91 
Am.  Dec.  577. 

The  use  is  not  rendered  any  the  less  a  pub- 
lic one  because  it  is  laid  out  and  opened  up 
on  the  application  of  an  individual  and 
primarily  designed  for  his  benefit  (Masters 
V.  McHolland,  12  Kan.  17;  Denham  v.  Bristol 
County  Com'rs,  108  Mass.  202;  Fanning  v. 
Gilliland,  37  Oreg.  369,  61  Pac.  636,  62  Pac. 
209,  82  Am.  St.  Rep.  758 ;  Townes  v.  Klamath 
County,  33  Oreg.  225,  53  Pac.  604;  Brock  v. 
Barnet,  57  Vt.  172),  nor  by  the  fact  that  the 
expense  of  opening  it  up  and  keeping  it  in 
repair  devolves  upon  the  petitioner  for  the 
road  (Denham  v.  Bristol  County  Com'rs,  108 
Mass.  202;  Shaver  v.  Sterrett,  4  Ohio  St.  494; 
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viding  for  the  taking  of  private  property  for  roads,  the  test  of  constitutionality 
is  the  use  to  which  the  road  will  be  subject.  If  it  is  open  for  the  public  to  use 
the  statute  is  valid,  otherwise  where  it  is  for  tlie  exclusive  use  of  the  petitioner.** 

2.  Private  Roads  or  Ways.  The  establishment  of  roads  and  ways  for  the 
beneMt  only  of  private  individuals  is  not  for  a  public  use,  and  unless  constitutional 
provisions  expressly  authorize  it  lands  cannot  be  taken  for  such  purpose,^  and 
when  an  act  authorizes  a  taking,  and  a  private  use  is  joined  with  a  public  use  in 
such  a  way  that  the  two  cannot  be  separated,  the  act  is  void.^^  The  constitutions 
of  some  states  contain  express  provisions  authorizing  the  taking  of  land  for  pri- 
vate rights  of  way  in  certain  cases,  but  differ  to  a  considerable  degree  in  the 
extent  to  which  the  right  is  carried.^^  But  in  no  event  can  land  be  taken  for  a 
private  way  without  compensation.^ 

3.  Turnpikes,  Toll  Roads,  and  Toll-Bridges.  A  private  corporation,  created  for 
the  purpose  of  making  a  road  which  is  to  be  open  to  public  travel  on  payment  of 
a  fixed  toll,  may  condemn  lands  for  the  purpose.^^    So  too  it  has  been  decided 


Townes  v.  Klamath  County,  33  Oreg.  225,  53 
Pac.  604). 

64.  Towns  i\  Klamath  County,  33  Oreg. 
225,  53  Pac.  604.    And  see  infra,  VI,  D,  3. 

65.  Alabama. —  Moore  v.  Wright,  34  Ala. 
311. 

Arkansas. —  Roberts  v.  Williams,  15  Ark. 
43. 

Connecticut. —  Miller  v.  Colonial  Forestry 
Co.,  73  Conn.  500,  48  Atl.  98. 

Illinois. —  Crear  v.  Crossly,  40  111.  175; 
Nesbitt  V.  Trumbo,  39  111.  110,  89  Am.  Dec. 
290. 

Indiana. —  Logan  v.  Stogsdale,  123  Ind. 
372,  24  N.  E.  135,  8  L.  R.  A.  58;  Blackman 
V.  Halves,  72  Ind.  515;  Stewart  v.  Hartman, 
46  Ind.  331;  Wild  v.  Deig,  43  Ind.  455,  13 
Am.  Rep.  399. 

Iowa. —  Bankhead  v.  Brown,  25  Iowa 
540. 

Kentucky. —  Shake  v.  Frazier,  94  Ky.  143, 
21  S.  W.  583,  14  Ky.  L.  Rep.  798;  Robinson 
V.  Swope,  12  Bush  21. 

Missouri. —  Dickey  v.  Tennison,  27  Mo.  373. 

Nebraska. —  Welton  v.  Dickson,  38  Nebr. 
767,  57  N.  W.  559,  41  Am.  St.  Rep.  771,  22 
L.  R.  A.  496. 

New  Hampshire. —  Underwood  v.  Bailey, 
59  N.  H.  480. 

New  York. —  Taylor  v.  Porter,  4  Hill  140, 
40  Am.  Dec.  274. 

Oregon. —  Sullivan  v.  Cline,  33  Oreg.  260, 
54  Pac.  154;  Towns  v.  Klamath  County,  33 
Oreg.  225,  53  Pac.  604 ;  Witham  v.  Osburn,  4 
Oreg.  318,  18  Am.  Rep.  287. 

Pennsylvania. —  Waddell's  Appeal,  84  Pa. 
St.  90. 

Tennessee. —  Clack  v.  White,  2  Swan  540. 

Vermont. —  New  England  Trout,  etc..  Club 
V.  Mather,  68  Vt.  338,  35  Atl.  323,  33  L.  R.  A. 
569. 

West  Virginia. —  Varner  v.  Martin,  21 
W.  Va.  534. 

Wisconsin. —  Osborn  v.  Hart,  24  Wis.  89,  1 
Am.  Rep.  161. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain," 
i  57. 

66.  Columbus  Waterworks  Co.  v.  Long,  121 
Ala.  245,  25  So.  702. 

67.  See  the  constitutions  of  the  several 
states. 
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In  Alabama  the  general  assembly  is  em- 
powered to  secure  to  persons  or  corporations 
the  right  of  way  over  the  lands  of  other  per- 
sons or  corporations.  Const.  (1875)  art.  1, 
§  24;  Steele  v.  Madison  County,  83  Ala.  304, 
3  So.  761. 

In  Colorado  and  Missouri  the  constitutions 
provide  that  private  property  shall  not  be 
taken  for  private  use  except  for  private 
ways  of  necessity,  etc.  Const,  art.  2,  §  14; 
Lamborn  v.  Bell,  18  Colo.  346,  32  Pac.  989, 
20  L.  R.  A.  241;  People  v.  Pitkin  County,  11 
Colo.  147,  17  Pac.  298;  Const.  (1875)  art.  2, 
§  20;  Barr  v.  Flynn,  20  Mo.  App.  383. 

68.  Brewer  v.  Bowman,  9  Ga.  37;  Perrine 
V.  Farr,  22  N.  J.  L.  356. 

69.  Massachusetts. —  Boston,  etc.,  Mill- 
Dam  Corp.  v.  Newman,  12  Pick.  467,  23  Am. 
Dec.  622. 

New  Hampshire.  —  In  re  Mt.  Washington 
Road  Co.,  35  N.  H.  134. 

New  York. —  Heath  v.  Barman,  49  Barb. 
496;  Benedict  v.  Goit,  3  Barb.  459. 

Ohio. —  Cincinnati,  etc.,  Turnpike  Co.  v. 
Cincinnati,  9  Ohio  S.  &  C.  PI.  Dec.  259,  6 
Ohio  N.  P.  233. 

Pennsylvania. —  In  re  Chambersburg,  etc., 
Turnpike  Road,  20  Pa.  Super.  Ct.  173. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  58. 

Necessity  for  use  by  public. —  Although 
bridges  and  highways  owned  by  private  cor- 
porations may  be  used  for  their  own  profit, 
yet  they  must  permit  their  use  for  the  public 
convenience  as  common  highways  (Southern 
Illinois,  etc..  Bridge  Co.  t'.' Stone,  174  Mo.  1, 
73  S.  W.  453,  63  L.  R.  A.  301),  and  since 
they  subserve  all  social  and  commercial  in- 
tercourse, and  thus  promote  the  public  wel- 
fare, the  judiciary  has  uniformly  sustained 
the  constitutionality  of  legislative  authority 
conferred  on  such  corporations  to  take  pri- 
vate property,  so  far  as  it  may  be  essentially 
useful,  upon  paying  the  owner  the  assessed 
value  for  it  (Arnold  v.  Covington,  etc..  Bridge 
Co.,  1  Duv.  (Ky.)  372;  Heath  v.  Barman,  49 
Barb.  (N.  Y.)  496). 

Toll-house. —  It  is  held  that  a  turnpike 
cannot  take  land  outside  of  the  limited  width 
for  the  purpose  of  erecting  a  toll-house. 
Kemper  v.  Cincinnati,  etc.,  Turnpike  Co.,  11 
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in  many  well-considered  cases  that  a  toll-bridge  is  a  public  use  for  which  land 
may  be  condemned.'^ 

4.  Railroad  Purposes  —  a.  In  General.  A  taking  of  land  by  a  railroad  com- 
pany for  legitimate  railroad  purposes  in  the  exercise  of  its  power  of  eminent 
domain,  granted  to  it  by  the  legislature,  is,  although  the  company  is  a  private 
corporation,  a  taking  of  private  property  for  public  use  within  the  meaning  of 
the  constitution.'^  The  right  of  the  government  to  thus  delegate  the  exercise  of 
the  power  of  eminent  domain  to  effectuate  such  purpose  is  from  the  universality  of 
its  exercise  no  longer  an  open  question."^^  Whether  the  use  is  public  or  private 
depends  upon  the  right  of  the  public  to  use  the  road,  and  to  require  the  corpo- 
ration as  a  common  carrier  to  transport  freight  or  passengers  over  it,  and  not 
upon  the  amount  of  business  it  does."^    And  the  length  of  the  line  of  road  is  not 


Ohio  392.  See  also  Detroit,  etc.,  Plank-Road 
Co.  V.  Detroit,  81  Mich.  562,  46  N.  W.  12. 

70.  Kentucky. —  Arnold  c.  Covington,  etc., 
Bridge  Co.,  1  Duv.  372. 

Massachitsetts. —  Central  Bridge  -Corp.  v. 
Lowell,  15  Gray  106. 

Missouri. —  Southern  Illinois,  etc.,  Bridge 
Co.  V.  Stone,  174  Mo.  1,  73  S.  W.  453,  63 
L.  R.  A.  301. 

Ohio. —  Young  v.  Buckingham,  5  Ohio  485. 

Texas. —  Hudson  v.  Cuero  Land,  etc.,  Co., 
47  Tex.  56,  26  Am.  Rep.  289. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  58. 

In  Texas  the  rule  is  subject  to  this  limita- 
tion, that  a  toll-bridge  company  cannot  exer- 
cise the  right  of  condemnation  in  order  to 
secure  ground  for  its  abutments,  approaches, 
and  toll-houses.  International  Bridge,  etc., 
Co.  v.  McLane,  8  Tex.  Civ.  App.  665,  28  S.  W. 
454. 

Condemnation  by  foreign  corporation. — The 

mere  fact  that  a  foreign  corporation  is  organ- 
ized as  a  bridge  company  and  that  it  has 
complied  with  the  requirements  of  the  Mis- 
souri statute  relating  to  foreign  corporations 
does  not  necessarily  authorize  it  to  condemn 
lands  in  Missouri  for  bridge  purposes;  it 
must  be  sho^vn  that  its  charter-powers  are 
similar  to  those  of  Missouri  corporations 
created  for  a  like  purpose.  Southern  Illinois, 
etc.,  Bridge  Co.  v.  Stone,  174  Mo.  1,  73  S.  W. 
453,  63  L.  R.  A.  301. 

71.  Arkansas. —  Cairo,  etc.,  R.  Co.  f.  Tur- 
ner, 31  Ark.  494,  25  Am.  Rep.  564. 

California. —  Stockton,  etc.,  R.  Co.  v. 
Stockton,  41  Cal.  147 ;  San  Francisco,  etc., 
R.  Co.  V.  Caldwell,  31  Cal.  367;  Contra  Costa 
Coal  Mines  R.  Co.  v.  Moss,  23  Cal.  323. 

Connecticut. —  Bradley  v.  New  York,  etc., 
R.  Co.,  21  Conn.  294;  Enfield  Toll  Bridge  Co. 
V.  Hartford,  etc.,  R.  Co.,  17  Conn.  40,  42  Am. 
Dec.  716. 

Delaware. —  Whiteman  v.  Wilmington,  etc., 
R.  Co.,  2  Harr.  514,  33  Am.  Dec.  411. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Ayres, 
106  111.  511;  Chicago,  etc.,  R.  Co.  v.  Smith, 
62  111.  268,  14  Am.  Rep.  99. 

/oira  — Noll  v.  Dubuque,  etc.,  R.  Co.,  32 
Iowa  66. 

Louisiana. — Shreveport,  etc.,  R.  Co.  v.  Hol- 
lingsworth,  42  La.  Ann.  749,  7  So.  693. 

Maryland. —  Shipley  v.  Baltimore,  etc.,  R. 
Co.,  34  Md.  336. 

Michigan. —  Swan  v.  Williams,  2  Mich.  427. 


Minnesota. —  Weir  v.  St.  Paul,  etc.,  R.  Co., 
18  Minn.  155. 

Missouri  —  Kansas,  etc..  Coal  R.  Co.  v. 
Northwestern  Coal,  etc.,  Co.,  161  Mo.  288,  61 
S.  W.  684,  84  Am.  St.  Rep.  717,  51  L.  R.  A. 
936;  Hannibal,  etc..  R.  Co.  v.  Totman,  149 
Mo.  657,  51  S.  W.  412. 

'Neio  Hampshire. — Perry  v.  Keene,  56  N.  H. 
514;  Concord  R.  Co.  v.  Greely,  17  N.  H.  47. 

'Neio  York. —  Buffalo,  etc.,  R.  Co.  v.  Brain- 
ard,  9  N.  Y.  100 ;  Bloodgood  v.  Mohawk,  etc., 
R.  Co.,  18  Wend.  9,  31  Am.  Dec.  313  [af- 
firming  14  Wend.  51]  ;  Beekman  v.  Saratoga, 
etc.,  R.  Co.,  3  Paige  45,  22  Am.  Dee.  679. 

North  Carolina. —  Raleigh,  etc.,  R.  Co.  v. 
Davis,  19  N.  C.  451. 

South  Carolina. —  Louisville,  etc.,  R.  Co.  V. 
Chappell,  Rice  383. 

Vermo7it. —  White  River  Turnpike  Co.  v. 
Vermont  Cent.  R.  Co.,  21  Vt.  590. 

United  States. —  Secombe  v.  Milwaukee, 
etc.,  R.  Co.,  23  Wall.  108,  23  L.  ed.  67; 
Malott  V.  Collinsville,  etc..  Electric  R.  Co., 
108  Fed.  313,  47  C.  C.  A.  345;  Baltimore, 
etc.,  R.  Co.  V.  Van  Ness,  2  Fed.  Cas.  No.  830, 
4  Cranch  C.  C.  595. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  59. 

If  a  railroad  company  is  incorporated  for  a 
private  use,  as  contradistinguished  from  a 
public  use  as  above,  it  cannot  exercise  the 
right  of  eminent  domain.  Edgewood  R.  Co.'s 
Appeal,  79  Pa.  St.  257.  If  a  railroad  com- 
pany should  undertake  to  condemn  land  for 
a  purpose  which  was  not  within  the  scope  of 
the  powers  legally  granted  to  railroad  com- 
panies, such  a  proceeding  would  not  only  be 
ultra  vires,  but  would  be  a  taking  of  land  for 
a  private  use.  Kansas,  etc..  Coal  R.  Co.  v. 
Northwestern  Coal,  etc.,  Co.,  161  Mo.  288,  61 
S.  W.  684,  84  Am.  St.  Rep.  717,  51  L.  R.  A. 
936;  Philadelphia,  etc.,  R.  Co.'s  Petition,  203 
Pa.  St.  354,  53  Atl.  191. 

Property  of  company,  private  property. — 
The  property  of  a  railroad  company,  so  far 
as  relates  to  its  ownership  and  the  profit  and 
gain  to  be  made  from  its  use,  is  to  all  intents 
and  purposes  private  property,  although  ap- 
plied to  a  use  in  which  the  public  have  an 
interest.  Pittsburg,  etc.,  R.  Co.  r.  Benwood 
Iron  Works,  31  W.  Va.  710,  8  S.  E.  453,  2 
L.  R.  A.  680. 

72.  Swan  v.  Williams,  2  Midi.  427. 

73.  Kettle  River  R.  Co.  r.  Minnesota  East- 
ern R.  Co.,  41  Minn.  461,  43  N.  W.  469,  6 
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material  in  determining  whether  the  use  of  land  taken  by  the  company  is  a  pubHc 
one."^*  AVhatever  is  essential  and  indispensable  to  tlie  construction,  maintenance, 
and  running  of  the  road  is  allowed  to  be  taken.'^  Accordingly  the  use  of  land 
for  railroad  tracks'^  or  side-tracks'^^  is  a  public  use,  and  railroad  companies  iray 
condemn  lands  for  depots  or  stations  for  passengers  and  freight,''^  for  convenient 


L.  R.  A.  Ill;  Kansas,  etc.,  Coal  R.  Co.  v. 
Northwestern  Coal,  etc.,  Co.,  161  Mo.  288,  61 
S.  W.  684,  84  Am.  St.  Rep.  717,  51  L.  R.  A. 
936;  Concord  R.  Co.  v.  Greely,  17  N.  H.  47; 
National  Docks  R.  Co.  v.  New  Jersey  Cent. 
R.  Co.,  32  N.  J.  Eq.  755. 

Right  of  passage  on  payment  of  toll. —  A 
railroad  will  be  regarded  as  one  for  public 
use  when  the  public  have  a  right  of  passage 
on  paying  a  stipulated,  reasonable,  and  uni- 
form toll,  whether  the  road  is  constructed  by 
the  state  or  a  corporation.  Swan  i".  Wil- 
liams, 2  Mich.  427 ;  Concord  R.  Co.  v.  Greely, 
17  N.  H.  47;  Bonaparte  v.  Camden,  etc.,  R. 
Co.,  3  Fed.  Cas.  No.  1,617,  Baldw.  205.  But 
if  the  toll  amounts  to  a  prohibition,  it  is  a 
monopoly,  and  the  road  is  not  for  public  use. 
Bonaparte  v.  Camden,  etc.,  R.  Co.,  3  Fed. 
Cas.  No.  1,617,  Baldw.  205. 

74.  Kansas,  etc.,  Coal  R.  Co.  'c.  Northwest- 
ern Coal,  etc.,  Co.,  161  Mo.  288,  61  S.  W. 
684,  84  Am.  St.  Rep.  717,  51  L.  R.  A.  936. 

75.  New  York,  etc.,  R.  Co.  v.  Gunnison,  1 
Hun  (N.  Y.)  496.  And  see  Summerfield  v. 
Chicago,  197  111.  270,  64  N.  E.  490. 

76.  Arkansas. —  St.  Louis,  etc.,  R.  Co.  v. 
Petty,  57  Ark.  359,  21  S.  W.  884,  20  L.  R.  A. 
434. 

California. —  Contra  Costa  Coal  Mines  R. 
Co.  V.  Moss,  23  Cal.  323. 

Michigan. —  Swan  v.  Williams,  2  Mich.  427. 

Missouri. —  Kansas,  etc..  Coal  R.  Co.  f. 
Northwestern  Coal,  etc.,  Co.,  161  Mo.  288, 
61  S.  W.  684,  84  Am.  St.  Rep.  717,  51  L.  R.  A. 
936 ;  St.  Louis,  etc.,  R.  Co.  v.  Hannibal  Union 
Depot  Co.,  125  Mo.  82,  28  S.  W.  483;  Chicago, 
etc.,  R.  Co.  V.  McGrew,  104  Mo.  282,  15  S.  W. 
931;  Dietrich  v.  Murdock,  42  Mo.  279. 

New  Jersey. —  De  Camp  v.  Hibernia  Un- 
derground R.  Co.,  47  N.  J.  L.  43. 

Ohio. —  Giesy  v.  Cincinnati,  etc.,  R.  Co.,  4 
Ohio  St.  308. 

United  States. —  Arkansas,  etc.,  R.  Co.  v. 
St.  Louis,  etc.,  R.  Co.,  103  Fed.  747 ;  Colorado 
Eastern  R.  Co.  v.  Union  Pac.  R.  Co.,  41  Fed. 
293. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain," 
§  59  et  seq. 

77.  Protzman  v.  Indianapolis,  etc.,  R.  Co., 
9  Ind.  467,  68  Am.  Dec.  650;  Ewing  v.  Ala- 
bama, etc.,  R.  Co.,  68  Miss.  551,  9  So.  295; 
Portland,  etc.,  R.  Co.  f.  Portland,  14  Oreg. 
188,  12  Pac.  265,  58  Am.  Rep.  299.  And 
this  may  be  done  after  the  location  and  con- 
struction of  the  road,  where  it  subsequently 
becomes  necessary  to  enable  it  to  transact 
its  increasing  business.  Toledo,  etc.,  R.  Co. 
V.  Daniels,  16  Ohio  St.  390.  But  under  Me. 
Rev.  St.  c.  51,  §  2,  the  railroad  commissioners 
have  no  jurisdiction  to  condemn  land  for 
tracks,  as  distinguished  from  side-tracks,  nor 
for  the  general  uses  of  the  corporation,  in 
addition  to  those  specified  in  the  statute, 
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namely,  for  the  location,  construction,  and 
convenient  use  of  the  road.  Spofford  v, 
Bucksport,  etc.,  R.  Co.,  66  Me.  26. 

78.  Georgia. —  Small  v.  Georgia  Southern, 
etc.,  R.  Co.,  87  Ga.  602,  13  S.  E.  694. 

Indiana. —  Protzman  v.  Indianapolis,  etc., 
R.  Co.,  9  Ind.  467,  68  Am.  Dec.  650. 

Iowa.—  Jager  v.  Dey,  80  Iowa  23,  45  N.  W. 
391. 

Michigan. —  Fort-St.  Union  Depot  Co.  v. 
Morton,  83  Mich.  265,  47  N.  W.  228. 

Mississippi. —  Ewing  v.  Alabama,  etc.,  R. 
Co.,  68  Miss.  551,  9  So.  295. 

Missouri. —  Hannibal,  etc.,  R.  Co.  v.  Muder, 
49  Mo.  165. 

Neio  Jersey. —  State  v.  Mansfield  Tp.,  23 
N.  J.  L.  510,  57  Am.  Dec.  409. 

New  York. —  In  re  Long  Island  R.  Co.,  143 
N.  Y.  67,  37  N.  E.  636;  In  re  Staten  Island 
Rapid  Transit  Co.,  103  N.  Y.  251,  8  N.  E. 
548;  In  re  New  York  Cent.,  etc.,  R.  Co.,  77 
N.  Y.  248:  New  York  Cent.,  etc.,  R.  Co.  v. 
Metropolitan  Gas-light  Co.,  63  N.  Y.  326; 
New  York,  etc.,  R.  Co.  r.  Kip,  46  N.  Y.  546, 
7  Am.  Rep.  385  [affirming  11  Abb.  Pr.  N.  S. 
90]. 

Ohio. —  Giesy  v.  Cincinnati,  etc.,  R.  Co.,  4 
Ohio  St.  308. 

Oregon. —  Portland,  etc.,  R.  Co..v.  Portland, 
14  Oreg.  188,  12  Pac.  265,  58  Am.  Rep.  299. 

Tennessee. —  Nashville,  etc.,  R,  Co.  v. 
Cowardin,  11  Humphr.  347. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain,"^ 
§  61. 

Depots  for  cattle  and  live  stock  are  within 
the  purposes  for  which  land  may  be  taken. 
New  York  Cent.,  etc.,  R.  Co.  v.  Metropolitan 
Gaslight  Co.,  5  Hun  (N.  Y.)  201  [affirmed  in 
63  N.  Y.  326]. 

Elevated  stations  —  Amount  condemned. — 
It 'is  no  objection  to  the  proceedings  to  con- 
demn the  land  on  which  the  stations  of  an 
elevated  railroad  are  built  that  a  small  por- 
tion of  such  stations  is  used  for  news  stands, 
since  this  does  not  show  that  stations  of 
smaller  size  would  adequately  accommodate 
the  traveling  public.  In  re  Metropolitan  El. 
R.  Co.,  2  N.  Y.  Suppl.  278. 

Warehouses. —  It  has  been  held  that  Avhere 
a  company  is  prohibited  from  acquiring  land, 
except  for  the  construction  of  the  road,  or 
for  depots,  toll-houses,  "  and  other  necessary 
works,"  such  erections  as  are  necessary  for 
the  road  are  included  by  implication,  but  that 
such  implication  does  not  include  a  ware- 
house. Cumberland  Vallev  R.  Co.  v.  McLana- 
han,  59  Pa.  St.  23. 

Right  as  affected  by  ownership  of  available 
land. —  Where  a  company  o^vned  land  at  a 
beach  leased  by  it  to  other  parties  who  had 
fitted  it  up  as  a  pleasure  ground  for  the  ac- 
commodation of  visitors,  to  the  beach,  and 
a  station  built  on  this  land  would  in  a  large 
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places  for  tlie  storing  of  cars  and  locomotives,''^  for  the  construction  of  coal-chutes,^^ 
water  stations,^^  turnouts  or  turn-tables,^^  tanks,^^  houses  for  bridge  and  switcli 
tenders,^'^  coal  and  wood  yards,^^  lands  for  the  purpose  of  approaches  to  its  places 
of  business,^*"'  for  piling  wood  and  lumber  to  be  used  on  the  road  or  brought  to  it 
for  transportation,^'  to  provide  curves  necessary  to  avoid  colli sions,^^  to  make 
extensions  of  the  track  beyond  the  depot,  reasonably  necessary  for  the  accommo- 
dation of  trains  while  discharging  and  loading,^^  to  swing  a  gate  over,  where  it  is 
compelled  to  maintain  a  fence  along  its  road,^*^  and  land  adjoining  a  right  of  way 
may  be  condemned  for  a  dumping  ground  for  earth  removed  in  making  a  cut,^^ 
or  for  the  purpose  of  obtaining  gravel  and  other  material  for  the  construction 
and  maintenance  of  the  road.^^  On  the  other  hand  a  railroad  company  cannot 
condemn  private  property  for  appurtenances  not  essential  to  the  construction, 
maintenance,  or  operation  of  its  road.^^  It  has  accordingly  been  held  that  it  can- 
not condemn  lands  for  building  houses  for  its  employees,^*  for  car  or  locomotive 
factories,^^  for  the  storage  of  boats  of  passengers  visiting  a  watering-place  on  the 
line  of  the  road,^*'  or  for  public  highways.^'  So  it  cannot  condemn  land  for  the  pur- 
pose of  laying  out,  extending,  or  widening  a  street,^^  or  for  the  purpose  of  specu- 
lation or  sale,  or  to  prevent  interference  by  competing  lines,^^  nor  to  build  a  road 


measure  destroy  the  usefulness  of  the  place 
as  a  summer  resort,  whereby  the  railroad  busi- 
ness would  be  injured,  it  M^as  held  that  the 
company  was  entitled  to  condemn  land  for 
a  passenger  station,  although  the  land  which 
it  had  leased  was  available  for  that  purpose. 
hi  re  l^Iew  York  Cent.,  etc.,  R.  Co.,  59  Hun 
(N.  Y.)  7,  5  Silv.  Supreme  (K  Y.)  353,  8 
N.  Y.  Suppl.  290. 

Effect  of  statutes  limiting  amount. —  Un- 
der a  statute  limiting  the  amount  of  land  to 
be  taken  by  a  railroad  company  to  one  hun- 
dred feet  in  width  except  for  wood  and  water 
stations,  or  where  a  greater  width  is  neces- 
sary for  excavation  and  embankment,  or  for 
depositing  waste  earth,  a  railroad  company 
has  no  right  to  condemn  land  outside  a  strip 
included  in  the  designated  width  for  depots 
or  warehouses.  Johnson  r.  Chicago,  etc.,  R. 
Co.,  58  Iowa  537,  12  N.  W.  576.  Nev.  St. 
(1864-1865)  p.  427,  §  20,  providing  that 
state  lands  along  the  line  of  a  railroad  taken 
for  station  purposes  shall  not  exceed  two 
acres  in  extent^  does  not  apply  to  the  lands 
of  individual  owners.  Virginia,  etc.,  R.  Co.  f. 
Elliott,  5  Nev.  358. 

79.  Hannibal,  etc.,  R.  Co.  v.  Muder,  49  Mo. 
165;  State  \j.  Mansfield  Tp.,  23  N.  J.  L.  510, 
57  Am.  Dec.  409 ;  In  re  New  York  Cent.,  etc., 
R.  Co.,  77  N.  Y.  248 ;  New  York,  etc.,  R.  Co. 
r.  Kip,  46  N.  Y.  546,  7  Am.  Rep.  385. 

80.  Ewing  V.  Alabama,  etc.,  R.  Co.,  68 
Miss.  551,  9  So.  295. 

81.  Dillon  r.  Kansas  City,  etc.,  R.  Co.,  67 
Kan.  687,  74  Pac.  251;  Portland,  etc.,  R.  Co. 
r.  Portland,  14  Oreg.  188,  12  Pac.  265,  58 
Am.  Rep.  299. 

82.  Knight  V.  Carrollton  R.  Co.,  9  La.  Ann. 
284;  New  Orleans,  etc.,  R.  Co.  f.  New  Or- 
leans Second  Municipality,  1  La.  Ann.  128; 
Hannibal,  etc.,  R.  Co.  i'.  Muder,  49  Mo.  165. 

83.  State  v.  Mansfield  Tp.,  23  N.  J.  L.  510, 
57  Am.  Dec.  409. 

84.  State  v.  Mansfield  Tp.,  23  N.  J.  L.  510, 
57  Am.  Dec.  409. 

85.  State  r.  Mansfield  Tp.,  23  N.  J.  L.  510, 
57  Am.  Dee.  409. 


86.  New  York  Cent.,  etc.,  R.  Co.  v.  Metro- 
politan Gas-Light  Co.,  5  Hun  (N.  Y.)  201 
[affirmed  in  03  N.  Y.  326]  ;  Nashville,  etc., 
R.  Co.  r.  Cowardin,  11  Humphr.  (Tenn.) 
348. 

87.  Eldridge  v.  Smith,  34  Vt.  484. 

88.  In  re  Union  El.  R.  Co.,  4  N.  Y.  Suppl. 
85. 

89.  Protzman  v.  Indianapolis,  etc.,  R.  Co., 
9  Ind.  467,  68  Am.  Dec.  650. 

90.  In  re  New  York,  etc.,  R.  Co.,  33  Hun 
(N.  Y.)  148. 

91.  Ohio  Southern  R.  Co.  v.  Hinkle,  1  Ohio 
S.  C.  PL  Dec.  682,  1  Ohio  N.  P.  63. 

92.  Hopkins  v.  Florida  Cent.,  etc.,  R.  Co., 
97  Ga.  107,  25  S.  E.  452 ;  Winklemans  r.  Des 
Moines  Northwestern  R.  Co.,  62  Iowa  11,  17 
N.  W.  82.  See  also  Teter  v.  West  Virginia 
Cent.,  etc.,  R.  Co.,  35  W.  Va.  433,  14  S.  E. 
146.  And  compare  New  York,  etc.,  R.  Co,  v. 
Gunnison,  1  Hun  (N.  Y.)  496,  3  Thomps.  &  C. 
(N.  Y.)  632. 

93.  Curtis  v.  St.  Paul,  etc.,  R.  Co.,  20  Minn. 
28 ;  Rensselaer,  etc.,  R.  Co.  v.  Davis,  43  N.  Y. 
137;  In  re  Rochester,  etc.,  R.  Co.,  12  N.  Y. 
Suppl.  566;  In  re  Rhode  Island  Suburban  R. 
Co.,  22  R.  I.  457,  48  Atl.  591,  52  L.  R.  A.  879; 
St.  Louis,  etc.,  R.  Co.  v.  Thomas,  34  Fed. 
774. 

94.  State  v.  Mansfield  Tp.,  23  N.  J.  L.  510, 
57  Am.  Dec.  409;  Nashville,  etc.,  R.  Co.  v. 
Cowardin,  11  Humphr.  (Tenn.)  348;  Eldridge 
V.  Smith,  34  Vt.  484. 

95.  State  v.  Mansfield  Tp.,  23  N.  J.  L.  510, 
57  Am.  Dec.  409;  Nashville,  etc.,  R.  Co.  v. 
Cowardin,  11  Humphr.  (Tenn.)  348;  Eldridge 
V.  Smith,  34  Vt.  484.  Contra,  Chicago,  etc., 
R.  Co.  r.  Wilson,  17  HI.  123. 

96.  In  re  Rochester,  etc.,  R.  Co.,  12  N.  Y. 
Suppl.  566. 

97.  Curtis  v.  St.  Paul,  etc.,  R.  Co.,  20  Minn. 
28;  In  re  Rochester,  etc.,  R.  Co.,  12  N.  Y. 
Suppl.  566. 

98.  Morehouse  f.  Norwalk,  8  Ohio  Dec. 
(Reprint)  199,  6  Cine.  L.  Bui.  267. 

99.  Rensselaer,  etc.,  R.  Co.  v.  Davis,  43 
N.  Y.  137. 
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solely  for  passenger  traffic  and  to  convey  sightseers  along  the  Niagara  river  for 
a  part  of  each  year  only.^ 

b.  Branches,  Switch  Tracks,  and  Private  Lines.  A  branch  or  lateral  road^ 
spur,  or  switch  track  necessary  to  the  proper  operation  of  the  main  line  of  a  rail- 
road,'^ or  which  may  be  necessary  to  connect  important  industries,  or  even  a  single 
industry,  with  the  main  line  or  other  public  highways,  provided,  however,  that 
the  general  public  has  a  right  to  use  it,^  although  it  may  also  subserve  private 


1.  In  re  Niagara  Falls,  etc.,  R.  Co.,  108 
N.  Y.  375,  15  N.  E.  429. 

2.  Tennessee  Coal,  etc.,  Co,  r.  Birmingham 
Southern  R.  Co.,  128  Ala.  526,  29  So.  455; 
South  Chicago  R.  Co.  v.  Dix,  109  111.  237; 
Lower  Chicago,  etc.,  R.  Co.,  59  Iowa  563, 
13  N.  W.  718;  Toledo,  etc.,  R.  Co.  z.  Daniels, 
16  Ohio  St.  390  (side-tracks  leading  from  the 
main  road  to  depot  buildings)  ;  Lewis  y,  Ger- 
man town,  etc.,  R.  Co.,  16  Phila.  (Pa.)  608. 

Obtaining  necessary  gravel  to  enable  it  to 
safely  maintain  and  operate  its  railroad  is  a 
public  use  for  which  a  railway  may  condemn 
land  for  a  right  of  way  for  a  spur  track  from 
its  main  line  to  its  gravel-pit.  Minneapolis, 
etc.,  R.  Co.  'c.  Nicolin,  76  Minn.  302,  79  N.  W. 
304. 

3.  Arkansas. —  St.  Louis,  etc.,  R.  Co.  v. 
Petty,  57  Ark.  359,  21  S.  W.  884,  20  L.  R.  A. 
434. 

loioa. — Morrison  v.  Thistle  Coal  Co.,  ( 1903) 
94  N.  W.  507;  Phillips  r.  Watson,  63  Iowa 
28,  18  N.  W.  659. 

Maine. —  Farnsworth  v.  Lime  Rock  R.  Co., 
83  Me.  440,  22  Atl.  373,  limekiln. 

Maryland. —  New  Cent.  Coal  Co.  v.  George's 
Creek  Coal,  etc.,  Co.,  37  Md.  537. 

Michigan. —  Toledo,  etc.,  R.  Co.  v.  East 
Saginaw,  etc.,  R.  Co.,  72  Mich.  206,  40  N.  W. 
436. 

Minnesota. —  Chicago,  etc.,  R.  Co.  v.  Porter, 
43  Minn.  527,  46  N.  W.  75;  Kettle  River  R. 
Co.  v.  Eastern  R.  Co.,  41  Minn.  461,  43  N.  W. 
460,  6  L.  R.  A.  111. 

Missouri. —  Kansas,  etc.,  Coal  R  Co.  v. 
Northwestern  Coal,  etc.,  Co.,  161  Mo.  288, 
61  S.  W.  684,  84  Am.  St.  Rep.  717,  51  L.  R.  A. 
936;  Dietrich  v.  Murdock,  42  Mo.  279,  hold- 
ing that  the  fact  that  almost  the  entire 
volume  of  business  which  the  company  is  ex- 
pected to  do  is  the  transportation  of  the  prod- 
ucts of  one  private  business  company,  whose 
stock-holders  are  the  same  as  those  of  the 
railroad  company,  does  not  make  the  road 
any  the  less  a  railroad,  nor  the  use  any  the 
less  a  public  use,  since  under  the  laws  of 
Missouri  the  company  may  be  compelled  to 
carry  other  freight  and  passengers. 

Montana. —  Butte,  etc.,  R.  Co.  v.  Montana 
Union  R.  Co.,  16  Mont.  504,  41  Pac.  232,  50 
Am.  St.  Rep.  508,  31  L.  R.  A.  298. 

New  Jersey. —  De  Camp  v.  Hibernia  Un- 
derground R.  Co.,  47  N.  J.  L.  43. 

New  York. —  Clarke  v.  Blackmar,  47  N.  Y. 
150. 

Ohio.— State  v.  Toledo  R.,  etc.,  Co.,  24 
Ohio  Cir.  Ct.  321. 

Pennsylvania. —  Rudolph  v.  Pennsylvania 
Schuylkill  Valley  R.  Co.,  166  Pa.  St.  430, 
31  Atl.  131;  Waddell's  Appeal,  84  Pa.  St. 
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90  (holding  that  the  right  of  the  legislature 
to  authorize  a  construction  of  lateral  rail- 
ways over  the  land  of  another  is  predicated 
upon  the  fact  that  such  railways  shall  be 
made  to  connect  with  some  public  improve- 
ments, railroads,  or  highways  of  some  de- 
scription) ;  Brown  v.  Corev,  43  Pa.  St.  495; 
Boyd  V.  Negley,  40  Pa.  St.  377;  Havs  i\ 
Risher,  32  Pa.  St.  169;  Shoenberger  f.*Mul- 
hollan,  8  Pa.  St.  134. 

South  Carolina. —  Ex  p.  Bacot,  36  S.  C.  125, 
15  S.  E.  204,  16  L.  R.  A.  586. 

Virginia. —  Zircle  v.  Southern  R.  Co.,  102 
Va.  17,  45  S.  E.  802. 

Wisconsin. —  Chicago,  etc.,  R.  Co.  v.  .More- 
house, 112  Wis.  1,  87  N.  W.  849,  88  Am.  St. 
Rep.  918,  56  L.  R.  A.  240,  holding  that  it 
was  immaterial  in  such  case  that  the  rail- 
way company  had  been  induced  to  undertake 
the  establishment  of  the  spur  track  by  the 
promise  of  the  proprietor  of  a  single  industry 
to  furnish  a  large  amount  of  business  and  to 
bear  a  large  part  of  the  expense. 

But  see  Pittsburg,  etc.,  R.  Co.  v.  Benwood 
Iron  Works,  31  W.  Va.  710,  8  S.  E.  453,  2 
L.  R.  A.  680,  where  it  was  held  that  a  switch 
or  branch  road  to  reach  a  private  manufac- 
tory, a  steel  mill,  for  the  purpose  of  trans- 
porting freight  to  and  from  such  mill,  was  a 
private  and  not  a  public  use;  and  the  mere 
fact  that  the  public  would  have  a  right  to 
use  it  did  not  make  it  a  public  benefit  in 
the  face  of  the  fact  that  the  only  incentive 
for  the  road  was  private  gain,  and  it  was  ap- 
parent that  the  general  public  had  no  inter- 
est in  it. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain," 
§  66. 

A  branch  railroad  three  miles  in  length, 
through  a  small,  rich,  agricultural  valley,  ta 
a  point  where  a  sawmill  was  located,  and  a 
flour  mill  with  a  capacity  of  forty  barrels 
per  day,  and  which  was  constructed  for  the 
purpose  of  carrying  products  for  other  peo- 
ple, and  also  the  coal  from  the  mine  of  the 
company  constructing  the  road,  is  a  public 
use.  Robbins  v.  Western  Washington  R.  Co.,. 
31  Pittsb.  Leg.  J.  N.  S.  181. 

The  connection  of  mines  and  ore-houses 
with  a  market  is  a  public  use.  Butte,  etc., 
R.  Co.  v.  Montana  Union  R.  Co.,  16  Mont, 
504,  41  Pac.  232,  50  Am.  St.  Rep.  508,  31 
L.  R.  A.  298. 

Connecting  a  private  mining  operation  with 
a  public  railroad  by  means  of  a  branch  or 
spur  for  the  purpose  of  increasing  the  car- 
rier's business  and  accommodating  the  trade 
and  travel  of  the  public  is  a  public  enter- 
prise. Rochester,  etc..  Coal,  etc.,  Co.  v.  Ber- 
wind- White  Coal  Min.  Co.,  24  Pa.  Co.  Ct.  104. 
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interests,^  is  a  public  use  for  which  private  property  may  be  taken  under  the 
power  of  eminent  domain.  It  is  otherwise,  however,  if  the  track  is  intended  to 
Bubserve  private  interests  alone,  or  is  not  to  connect  with  some  public  improve- 
ment, railroad,  or  highway,^  as  where  it  is  intended  merely  to  add  to  the  earnings 
of  the  main  line,  or  to  increase  its  business,®  or  where  it  is  constructed  and  owned 
by  individuals  for  their  own  private  use.'^ 


A  lumbering  company,  organized  also  for 
the  construction  of  a  railroad,  which  has  con- 
structed and  has  in  operation  a  few  miles  of 
road  for  the  use  of  the  general  public  and 
for  carrying  freight  and  passengers  may  con- 
demn a  right  of  way,  although  the  road  is 
built  through  a  sparsely  settled  country  with- 
out any  towns  or  other  railroad  at  its  termini, 
and  although  the  road  has  not  been  equipped 
with  coaches  and  no  fare  has  been  charged 
passengers.  Bridal  Veil  Lumbering  Co.  v. 
Johnson,  30  Oreg.  205,  46  Pac.  790,  60  Am. 
St.  Rep.  818,  34  L.  R.  A.  368. 

4.  Arkansas. —  St.  Louis,  etc.,  R.  Co.  v. 
Petty,  57  Ark.  359,  21  S.  W.  884,  20  L.  R.  A. 
434. 

IlHnois.—  South  Chicago  R.  Co.  v.  Dix,  109 
111.  237. 

Michigan. —  Toledo,  etc.,  R.  Co.  v.  East 
Saginaw,  etc.,  R.  Co.,  72  Mich.  206,  40  N.  W. 
436. 

Minnesota. —  Chicago,  etc.,  R.  Co.  v.  Porter, 
43  Minn.  527,  46  N.  W.  75. 

New  Jersey. —  De  Camp  v.  Hibernia  Un- 
derground R.  Co.,  47  N.  J.  L.  43. 

All  termini  of  tracks  and  switches  are  more 
or  less  beneficial  to  private  parties,  but  the 
public  character  of  the  use  of  the  tracks  is 
never  affected  by  this.  "  It  may  be,  in  such 
cases,  that  it  is  expected,  or  even  that  it  is 
intended,  that  such  tracks  will  be  used  al- 
most entirely  by  the  manufacturing  establish- 
ment, yet  if  there  is  no  exclusion  of  an  equal 
right  of  use  by  others,  and  this  singleness  of 
use  is  simply  the  result  of  location  and  con- 
venience of  access,  it  can  not  affect  the  ques- 
tion." Chicago  Dock,  etc.,  Co.  v.  Garritv,  115 
111.  155,  167,  3  N.  E.  448. 

5.  Illinois. —  Sholl  i*.  German  Coal  Co.,  118 
111.  427,  10  N.  E.  199,  59  Am.  Rep.  379. 

Missouri. —  Kansas,  etc.,  Coal  R.  Co.  v. 
Northwestern  Coal,  etc.,  Co.,  161  Mo.  288, 
61  S.  W.  684,  84  Am.  St.  Rep.  717,  51  L.  R.  A. 
936. 

Pennsylvania. —  Waddell's  Appeal,  84  Pa. 
St.  90  (holding  that  the  act  of  June  13,  1874, 
providing  "  for  a  right  of  way  across  or  under 
the  rivers  or  other  streams  of  this  common- 
wealth, for  the  better  and  more  convenient 
mining  of  anthracite  coal,"  confers  authority 
to  take  private  property  for  private  use  and 
is  void)  ;  Keeling  v.  Griffin,  56  Pa.  St.  305; 
Hays  V.  Risher,  32  Pa.  St.  169  (holding  that 
the  taking  of  property  for  a  lateral  railroad 
is  a  taking  of  property  for  public  use,  and 
disapproving  the  statement  in  Harvey  v. 
Thomas,  10  Watts  63,  36  Am.  Dec.  141,  that 
the  use  is  a  private  use  but  that  the  con- 
stitution does  not  prohibit  the  taking  of 
private  property  for  private  uses ) . 

Texas. —  Kyle  v.  Texas,  etc.,  R.  Co.,  4 
L.  R.  A.  275. 


United  States. —  Weidenfeld  v.  Sugar  Run 
R.  Co.,  48  Fed.  615. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain,'* 
§  66. 

Illustrations. —  Thus  a  tramway  built  for 
the  sole  purpose  of  facilitating  the  operation 
of  a  sawmill  or  lumber  company  (Garbutt 
Lumber  Co.  v.  Georgia,  etc.,  R.  Co.,  Ill  Ga. 
714,  36  S.  E.  942;  Leigh  v.  Garysburg  Mfg, 
Co.,  132  N.  C.  167,  43  S.  E.  632)  or  a  private 
line  not  connecting  with  any  public  highway 
or  railroad  and  to  be  constructed  merely  for 
the  purpose  of  private  gain  {In  re  Split  Rock 
Cable-Road  Co.,  128  N.  Y.  408,  28  N.  E.  506 ; 
In  re  Niagara  Falls,  etc.,  R.  Co.,  108  N.  Y. 
375,  15  N.  E.  429)  is  not  a  public  use  for 
which  land  may  be  condemned. 

6.  Arkansas. —  St.  Louis,  etc.,  R,  Co.  v. 
Petty,  57  Ark.  359,  21  S.  W.  884,  20  L.  R.  A. 
434. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Wiltse, 
116  111.  449,  6  N.  E.  49  (for  the  purpose  of 
handling  the  freight  of  certain  brick-yards)  ; 
South  Chicago  R.  Co.  v.  Dix,  109  111.  237. 

New  York. —  Erie  R.  Co.  v.  tSteward,  61 
N.  Y.  App.  Div.  480,  70  N.  Y.  Suppl.  698. 

Ohio. —  Currier  v.  Marietta,  etc.,  R.  Co., 
11  Ohio  St.  228,  holding  that  a  railroad  is 
not  authorized  to  appropriate  a  temporary 
right  of  way  to  be  used  as  a  substitute  for 
the  main  track  while  the  same  was  in  course 
of  construction. 

West  Virginia. —  Pittsburg,  etc.,  R.  Co.  v. 
Benwood  Iron  Works,  31  W.  Va.  710,  8  S.  E. 
453,  2  L.  R.  A.  680. 

Wisconsin. — Maginnis  v.  Knickerbocker  Ice 
Co.,  112  Wis.  385,  88  N.  W.  300,  holding  that 
the  establishment  of  a  railroad  spur  as  a 
purely  private  enterprise  cannot  be  legiti- 
mately aided  by  the  power  of  eminent  do- 
main. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  66. 

7.  Colorado. —  People  v.  Pitkin  County 
Dist.  Ct.,  11  Colo.  147,  17  Pac.  298. 

Illinois.— KoeWe  v.  Knecht,  99  111.  396. 

Maine. —  Green  v.  Portland,  32  Me.  431. 

Minnesota. —  Gustafson  v.  Hamm,  56  Minn. 
334,  57  N.  W.  1054,  22  L.  R.  A.  565. 

Missouri. —  Glaessner  v.  Anheuser-Busch 
Brewing  Assoc.,  100  Mo.  508,  13  S.  W. 
707. 

Pennsylvania. —  Barker  v.  Hartman  Steel 
Co.,  129>a.  St.  551,  18  Atl.  553,  holding  that 
a  manufacturing  company  cannot  acquire  by 
a  lease  from  the  railroad  company  the  right 
of  eminent  domain  vested  in  the  latter  so  as 
to  be  enabled  to  construct  and  operate  a  rail- 
way  upon  the  streets  of  a  borough,  even  with 
the  consent  of  the  municipal  authorities. 

West  Virginia. —  Valley  City  Salt  Co.  v. 
Brown,  7  W.  Va.  191,  holding  a  subterranean 
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e.  Street  Railroads.  The  laying  of  the  track  of  a  street  railroad  on  tlie  sur- 
face of  a  street  is  an  application  of  the  street  to  a  public  use.^ 

d.  Terminal  Facilities.  A  corporation  organized  for  the  purpose  of  establish- 
ing a  union  depot  for  the  accommodation  of  all  railroads  desiring  access  to  it  is 
of  such  a  public  character  as  to  authorize  the  granting  of  the  power  of  eminent 
domain  to  it.^  Kor  does  the  fact  that  a  company  created  for  terminal  purposes 
only  is  authorized,  after  it  lias  acquired  property  and  constructed  its  depot,  to 
provide  accommodations  for  the  public,  such  as  hotels,  restaurants,  and  news 
stands,  convert  the  undertaking  into  a  private  enterprise. So  an  enterprise  is 
not  a  private  one  merely  because  the  charter  fixes  no  rate  to  be  charged  by  the 
corporation  for  the  use  of  its  tracks  as  a  terminal. 

5.  Telegraph  and  Telephone  Lines.  A  public  telegraph  or  telephone  line  is  a 
public  improvement  for  w^hich  jirivate  property  may  be  taken  as  for  a  public 
use ;     and  not  only  may  the  land  of  an  individual  be  subjected  to  such  use,  but 


right  of  way  to  connect  a  company's  coal 
mine  with  its  furnaces  is  not  a  public  use. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  66. 

A  skid  road  built  so  as  to  facilitate  the 
logging  business  of  a  private  company,  inac- 
cessible to  the  public,  and  not  connecting  at 
any  point  with  the  public  highway,  is  not  a 
road  for  public  use.  Apex  Transp.  Co.  r. 
Garbade,  32  Oreg.  582,  52  Pac.  573,  54  Pac. 
367  882 

8.  People  V.  Kerr,  27  N.  Y.  188,  25  How. 
Pr.  (N.  Y.)  258  [affirming  37  Barb.  357 
(reversing  20  How.  Pr.  130)];  Toledo  Elec- 
tric St.  R.  Co.  V.  Toledo  Consol.  St.  R.  Co., 
11  Ohio  Dec.  (Reprint)  365,  26  Cine.  L.  Bui. 
172;  Ogden  City  R.  Co.  v.  Ogden  City,  7  Utah 
207,  26  Pac.  288. 

Oreg.  Code  (1887),  §§  3239,  3240,  3246,  con- 
templates only  corporations  organized  for  the 
carriage  of  passengers  and  freight,  whose 
roads  are  highways  of  travel  and  traffic,  and 
does  not  confer  the  power  of  eminent  domain 
on  a  street  railway  company  operated  to  sub- 
serve local  convenience  in  the  carriage  of  pas- 
sengers only.  Thompson-Houston  Electric 
Co.  V.  Simon,  20  Oreg.  60,  25  Pac.  147,  23 
Am.  St.  Rep.  86,  10  L.  R.  A.  251. 

N.  Y.  Laws  (1890),  c.  565,  art.  i,  authorizes 
the  incorporation  of  both  steam  and  street 
railway  companies,  and  sections  4  and  7  of 
the  statute  declare  that  every  railroad  cor- 
poration may  acquire  necessary  real  estate  by 
condemnation.  Section  90  of  the  act,  after 
providing  that  every  street  railway  corpora- 
tion on  complying  with  section  91  shall  have 
poAver  to  construct  and  operate  its  road  on 
and  along  the  streets,  avenues,  etc.,  described 
in  its  certificate  of  incorporation,  and  to  ac- 
quire title  by  condemnation,  contains  this 
further  provision:  "Nothing  in  this  section 
shall  be  deemed  to  authorize  a  street  railroad 
corporation  to  acquire  real  property  within  a 
city  by  condemnation."  The  said  section  91 
provides  that  before  a  railway  is  constructed 
in  a  street,  the  consent  of  the  local  authori- 
ties and  of  the  owners  of  one  half  in  value  of 
the  abutting  property  must  be  obtained.  It 
was  held  that  the  provision  of  section  90 
above  quoted  does  not  prohibit  a  street  rail- 
way company  from  acquiring  by  condemna- 
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tion  an  easement  to  construct  and  operate  its 
road  on  a  city  street,  the  fee  of  which  belongs 
to  the  abutting  owners.  Adee  v.  Nassau  Elec- 
tric R.  Co.,  72  N.  Y.  App.  Div.  404,  76  N.  Y. 
Suppl.  589. 

9.  Fort- St.  Union  Depot  Co.  v.  Morton,  83 
Mich.  265,  47  N.  W.  228;  Kansas  City,  etc., 
R.  Co.  V.  Baker,  (Mo.  Sup.  1904)  82  S.  W. 
85;  Ryan  v.  Louisville,  etc.,  Co.,  102  Tenn. 
Ill,  50  S.  W.  744,  45  L.  R.  A.  303. 

10.  Ryan  v.  Louisville,  etc.,  Co.,  102  Tenn. 
Ill,  50  S.  W.  744,  45  L.  R.  A.  303. 

11.  Ryan  v.  Louisville,  etc.,  Co.,  102  Tenn. 
Ill,  50  S.  W.  744,  45  L.  R.  A.  303. 

12.  Alabama. —  Mobile,  etc.,  R.  Co.  v.  Pos- 
tal Tel.  Cable  Co.,  120  Ala.  21,  24  So.  408; 
New  Orleans,  etc.,  R.  Co.  v.  Southern,  etc., 
Tel.  Co.,  53  Ala.  211. 

Indiana. —  Prather  v.  Western  Union  Tel. 
Co.,  89  Ind.  501. 

New  Jersey. — -Trenton,  etc..  Turnpike  Co. 
r.  American,  etc.,  News  Co.,  43  N,  J.  L.  3'81. 

.Pennsylvania. —  York  Telephone  Co.  v. 
Keesey,  5  Pa.  Dist.  366. 

Wisconsin. —  Wisconsin  Telephone  Co.  v. 
Oshkosh,  62  Wis.  32,  21  N.  W.  828. 

United  States. —  Montana  Postal  Tel.  Cable 
Co.  V.  Oregon  Shore  Line  R.  Co.,  114  Fed.  787. 

England. — Attv.-Gen.  v.  Edison  Telephone 
Co.,  6  Q.  B.  D.  244,  50  L.  J.  Q.  B.  145,  43  L.  T. 
Rep.  N.  S.  697,  29  Wkly.  Rep.  428. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  81. 

Effect  of  statutes  giving  power  of  eminent 
domain  to  telegraph  companies. —  The  tele- 
phone, being  a  new  species  of  telegraph,  pre- 
senting a  change  in  detail  but  not  in  sub- 
stance, the  right  of  eminent  domain  conferred 
by  statute  on  telegraph  companies  is  appli- 
cable to  telephone  companies,  although  the 
latter  be  not  mentioned  in  the  statute. 
American  Tel.,  etc.,  Co.  v.  Smith,  71  Md.  535, 
18  Atl.  910,  7  L.  R.  A.  200;  Northwestern 
Telephone  Exch.  Co.  v.  Chicaero.  etc.,  R.  Co., 
76  Minn.  334,  79  N.  W.  315^  State  r.  New 
Jersey  Tel.  Co.,  53  N.  J.  L.  341,  21  Atl.  460, 
11  L.  R.  A.  664:  San  Antonio,  etc.,  R.  Co.  v. 
Southwestern  Tel.,  etc.,  Co.,  (Tex.  Civ.  App. 
1900)  56  S.  W.  201;  Gulf,  etc.,  R.  Co.  v. 
Southwestern  Tel.,  etc.,  Co.,  18  Tex.  Civ.  App. 
600,  45  S.  W.  151. 
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also  his  easement  in  a  public  street  or  higliway.^^  The  right  of  eminent  domain 
conferred  on  telegraph  companies  by  the  statutes  of  the  state  cannot  be  denied  by 
defendant  in  a  suit  instituted  for  the  condemnation  of  a  right  of  way  on  the  ground 
that  it  is  only  a  pretended  and  not  a  real  corporation.  This  question  can  only  be 
raised  by  the  state.^^ 

6.  Waterworks.  The  supplying  of  pure  water  by  a  private  corporation  to  the 
inhabitants  of  a  city,  town,  village,  or  other  community  is  a  measure  of  public 
utility  for  which  private  property  may  be  taken  under  the  right  of  eminent 
domain,^^  and  for  which  the  right  of  an  individual  to  enjoy  the  flow  of  the  water 
in  its  natural  channel  upon  his  land  may  be  condemned. To  render  the  exer- 
cise of  the  power  valid,  it  is  not  necessary  that  the  water  taken  should  be  for 


13.  Illinois.— Vo^idX  Tel.  Cable  Co.  v. 
Eaton,  170  111.  513,  49  N.  E.  365,  62  Am.  St. 
Kep.  390,  39  L.  R.  A.  722;  Board  of  Trade 
Tel.  Co.  V.  Barnett,  107  111.  507,  47  Am.  Rep. 
453;  Union  Electric  Telephone,  etc.,  Co.  v. 
Applequiet,  104  111.  App.  517. 

Indiana. —  Magee  v.  Overshiner,  150  Ind. 
127,  49  N.  E.  951,  65  Am.  St.  Rep.  358,  40 
L.  R.  A.  370. 

Maryland. —  Chesapeake,  etc.,  Co.  v.  Mac- 
kenzie, 74  Md.  36,  21  Atl.  690,  28  Am.  St. 
Rep.  219. 

Massachusetts. —  Pierce  v.  Drew,  136  Mass. 
75,  49  Am.  Rep.  7. 

Mississippi. —  Stowers  v.  Postal  Tel.  Cable 
Co.,  68  Miss.  559,  9  So.  356,  24  Am.  St.  Rep. 
290,  12  L.  R.  A.  864. 

Missouri. —  Julia  Bldg.  Assoc.  v.  Bell  Tele- 
phone Co.,  88  Mo.  258,  57  Am.  Rep.  398. 

Montana. —  Hershfield  v.  Rocky  Mountain 
Bell  Tel.  Co.,  12  Mont.  102,  29  Pac.  883. 

Nebraska. —  Bronson  v.  Albion  Telephone 
Co.,  (1903)  93  N.  W.  201,  60  L.  R.  A.  426. 

Neio  Jersey. —  Nicoll  v.  New  York,  etc.. 
Telephone  Co.,  62  N.  J.  L.  156,  40  Atl. 
€27. 

Neio  York. —  Blashfield  v.  Empire  State 
Telephone,  etc.,  Co.,  147  N.  Y.  520,  42  N.  E. 
2;  Eels  v.  American  Telephone,  etc.,  Co.,  143 
N.  Y.  133,  38  N.  E.  202,  25  L.  R.  A.  640 
[affirming  65  Hun  516,  20  N.  Y.  Suppl.  600]  ; 
Metropolitan  Telephone,  etc.,  Co.  u.  Colwell 
Lead  Co.,  50  N.  Y.  Super.  Ct.  488;  Gray  v. 
York  State  Telephone  Co.,  41  Misc.  108,  83 
N.  Y.  Suppl.  920;  Andrew  v.  Delhi,  etc., 
Telephone  Co.,  36  Misc.  23,  72  N.  Y.  Suppl. 
50  [affirming  66  N.  Y.  App.  Div.  616,  73 
N.  Y.  Suppl.  1129];  Blashfield  v.  Empire 
State  Telephone,  etc.,  Co.,  18  N.  Y.  Suppl. 
250. 

North  Dakota. —  Donovan  v.  Allert,  11 
N.  D.  289,  91  N.  W.  441,  95  Am.  St.  Rep.  720. 

Ohio. —  Smith  v.  Central  Dist.  Printing, 
etc.,  Co.,  2  Ohio  Cir.  Ct.  259,  1  Ohio  Cir. 
Dec.  475;  Denver  v.  U.  S.  Telephone  Co.,  10 
Ohio  S.  &  C.  PI.  Dec.  273. 

Pennsylvania. —  Lockhart  v.  Craig  St.  R. 
Co.,  139  Pa.  St.  419,  21  Atl.  20. 

South  Dakota. —  Kirby  v.  Citizens'  Tele- 
phone Co.,  (1903)  97  N.'W.  3. 

West  Virginia. —  Maxwell  v.  Central  Dist., 
etc.,  Co.,  51  W.  Va.  121,  41  S.  E.  125. 

Wisconsin. —  La  Crosse  City  R.  Co.  v.  Hig- 
bee,  107  Wis.  389,  83  N.  W.  701,  51  L.  R.  A. 
923 ;  Krueger  v.  Wisconsin  Telephone  Co.,  106 
[38] 


Wis.  96,  81  N.  W.  1041,  50  L.  R.  A.  298; 
Hobart  v.  Milwaukee  City  R.  Co.,  27  Wis. 
194,  9  Am.  Rep.  461. 

United  States. —  Pacific  Postal  Tel.  Cable 
Co.  V.  Irvine,  49  Fed.  113. 

14.  Montana  Postal  Telephone  Cable  Co.  v. 
Oregon  Short  Line  R.  Co.,  114  Fed.  787. 

15.  California. —  Spring  Valley  Water 
Works  V.  Drinkhouse,  92  Cal.  528,  28  Pac. 
681 ;  Lake  Pleasanton  Water  Co.  v.  Contra 
Costa  Water  Co.,  67  Cal.  659,  8  Pac.  501; 
St.  Helena  Water  Co.  v.  Forbes,  62  Cal.  182, 
45  Am.  Rep.  659 ;  People  v.  Stephens,  62  Cal. 
209. 

Colorado. —  Denver  Power,  etc.,  Co.  v. 
Denver,  etc.,  R.  Co.,  30  Colo.  204,  69  Pac. 
568,  60  L.  R.  A.  383. 

Maine. —  Riche  v.  Bar  Harbor  Water  Cc, 
75  Me.  91. 

Maryland. —  Reddall  v.  Bryan,  14  Md.  444, 
74  Am.  Dec.  550. 

Nevada. —  Thorn  v.  Sweeney,  12  Nev.  251. 

New  Jersey. —  Kountze  v.  Morris  Aqueduct, 
58  N.  J.  L.  303,  33  Atl.  252 ;  State  v.  Newark, 
54  N.  J.  L.  62,  23  Atl.  129;  Olmsted  u. 
Morris  Aqueduct,  46  N.  J.  L.  495. 

Neio  York. —  Matter  of  Gilroy,  32  N.  Y. 
App.  Div.  216,  52  N.  Y.  Suppl.  990:  Can- 
andaigue  v.  Benedict,  24  N.  Y.  App.  Div.  348, 
48  N.  Y.  Suppl.  679;  Tn  re  New  Rochelle 
Water  Co.,  46  Hun  525 ;  Stamford  Water  Co. 
r.  Stanley,  39  Hun  424 ;  In  re  Malone  Water- 
Works  Co.,  15  N.  Y.  Suppl.  649. 

West  Virginia. —  Charleston  Natural  Gas 
Co.  V.  Low,  52  W.  Va.  662,  44  S.  E.  410. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  75. 

Reservoirs. —  Land  may  be  condemned  by  a 
water  company  for  a  reservoir.  Spring  Val- 
ley Water- Works  v.  Drinkhouse,  92  Cal.  528, 
28  Pac.  681;  Lake  Pleasanton  Water  Co.  v. 
Contra  Costa  Water  Co.,  67  Cal.  659,  8  Pac. 
501 ;  Denver  Power,  etc.,  Co.  v.  Denver,  etc., 
R.  Co.,  30  Colo.  204,  69  Pac.  568,  60  L.  R.  A. 
383 ;  Cowdrey  v.  Woburn,  136  Mass.  409. 

Taking  lands  for  an  aqueduct  to  a  city  or 
town  is  a  taking  for  public  use.  Ellinghouse 
V.  Taylor,  19  Mont.  462,  48  Pac.  757 ;  Thorn  v, 
Sweeney,  12  Nev.  251. 

Supplying  water  for  domestic  use  to  a 

farming  neighborhood  "  not  shown  to  be  in- 
habited is  not  a  public  use.  Aliso  Water  Co. 
V.  Baker,  95  Cal.  268,  30  Pac.  537. 

16.  St.  Helena  Water  Co.  v.  Forbes,  62 
Cal.  182,  45  Am.  Rep.  659. 
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immediate  use,^^  that  any  contract  should  have  previously  been  made  to  supply 
the  public  v^^ith  water/^  or  that  the  statute  authorizing  the  exercise  of  the  power 
does  not  expressly  require  the  water  to  be  furnished  on  reasonable  terms  to  all 
persons  applying  for  it.^^  So  the  fact  that  a  charge  is  made  for  the  w^ater  does  not 
make  the  use  any  the  less  a  public  one  ;  ^  and  the  nature  of  the  use  is  not  changed 
by  the  fact  that  the  corporation  exercising  the  power  disposes  of  the  surplus  water 
for  an  outside  use,^^  or  by  the  fact  that  it  has  not  begun  to  furnish  water  to  the 
public  where  such  failure  is  due  to  the  incomplete  condition  of  the  waterworks 
and  it  is  proceeding  in  good  faith  to  complete  them.^^ 

7.  Canals  and  Waterways.  A  canal  or  other  waterway  is  for  such  a  public 
purpose  as  to  authorize  private  property  to  be  taken  for  its  construction  or 
improvement.^^  Both  the  federal  and  the  state  governments  may  take  or  injure 
the  rights  of  riparian  owners  on  navigable  streams  for  the  purpose  of  improving 
navigation  thereon.^^  The  use  of  a  waterway  leading  from  forest  lands  to  navi- 
gable water  for  the  purpose  of  floating  logs  is  a  public  use  which  will  justify  the 
exercise  of  the  right  of  eminent  domain  in  opening  it  as  a  highway .^^  But  an 
upper  riparian  owner  cannot  by  eminent  domain  collect  the  waters  of  a  stream  by 
a  dam,  and  so  discharge  it  as  to  injure  a  lower  riparian  owner,  where  his  use  of 
the  water  is  only  for  his  private  benefit  in  floating  his  logs  to  market.^^ 

8.  Drains,  Levees,  and  Sewers.  Drains  and  levees  necessary  for  public  health, 
convenience,  and  welfare  e.re  a  public  use,  for  which  private  property  may  be 
taken.^^    Under  some  statutes  it  is  held  that  drains  can  only  be  constructed  for 


17.  In  re  Malone  Water- Works  Co.,  15 
N.  Y.  Suppl.  649. 

18.  In  re  Malone  Water-Works  Co.,  15 
N.  Y.  Suppl.  649. 

19.  Lumbard  v.  Stearns,  4  Cush.  (Mass.) 
60. 

20.  Long  Island  Water-Supply  Co.  v. 
Brooklyn,  166  U.  S.  685,  17  S.  Ct.  718,  41 
L.  ed.  1165. 

21.  State  V.  Newark,  54  N.  J.  L.  62,  23 
Atl.  129 ;  Pocantieo  Water  Works  Co.  f.  Bird, 
130  N.  Y.  249,  29  N.  E.  246  [modifying  4 
N.  Y.  SuppL  317]. 

22.  Pocantieo  Water  Works  Co.  v.  Bird, 
130  N.  Y.  249,  29  N.  E.  246  [modifying  4 
X.  Y.  Suppl.  317].  See  also  State  v.  Newark, 
54  N.  J.  L.  62,  23  Atl.  129. 

23.  De  Camp  v.  Dix,  159  N.  Y.  436,  54 
N.  E.  63;  Selden  v.  Delaware,  etc.,  Canal 
Co.,  29  N.  Y.  634;  Morgan  v.  King,  18  Barb. 

(N.  Y.)  277;  Canal  Com'rs  v.  People,  5  Wend. 

(N.  Y.)  423;  State  v.  Glen,  52  N.  C.  321; 
Walker  v.  Board  of  Public  Works,  16  Ohio 
540;  Cooper  v.  Williams,  4  Ohio  253,  22  Am. 
Dec.  745  [affirmed  in  5  Ohio  391,  24  Am.  Dec. 
299]  ;  Scranton  v.  Wheeler,  179  U.  S.  141,  21 
S.  Ct.  48,  45  L.  ed.  126  [affirming  113  Mich. 
565,  71  N.  W.  1091,  67  Am.  St.  Rep.  484]; 
Brown  v.  U.  S.,  81  Fed.  55;  Chesapeake, 
etc..  Canal  Co.  v.  Key,  5  Fed.  Cas.  No.  2,649, 
3  Cranch  C.  C.  599. 

A  canal  constructed  by  a  lumber  company 
to  carry  lumber  to  a  city  and  to  supply  such 
city  with  water  is  for  a  public  use.  Dalles 
liumbering  Co.  v.  Urquhart,  16  Oreg.  67,  19 
Pac.  78. 

The  construction  of  a  flume  to  convey  lum- 
ber from  mills  to  a  city  is  a  work  of  such 
a  public  character  as  will  authorize  the  con- 
demnation of  right  of  way  therefor  under  the 
statutes  of  Oregon.  Maffet  v.  Quine,  93  Fed. 
347. 
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24.  Homochitto  River  Com'rs  v.  Withers, 
29  Miss.  21,  64  Am.  Dec.  126;  Barney  v.  Keo- 
kuk, 94  U.  S.  324,  24  L.  ed.  224;  Avery  v. 
Fox,  2  Fed.  Cas.  No.  674,  1  Abb.  246;  Bed- 
ford V.  U.  S.,  36  Ct.  CI.  474. 

25.  In  re  Burns,  155  N.  Y.  23,  49  N.  E. 
246  [reversing  16  N.  Y.  App.  Div.  507,  44 
N.  Y.  Suppl.  930]. 

26.  Brewster  v.  J.  &  J.  Rogers  Co.,  42  N.  Y. 
App.  Div.  343,  59  N.  Y.  Suppl.  32. 

27.  Arkansas. —  Cribbs  v.  Benedict,  64  Ark. 
555,  44  S.  W.  707. 

Illinois. —  Heffner  v.  Cass,  etc.,  Counties, 
193  111.  439^  62  N.  E.  201,  58  L.  R.  A.  353; 
Chaplin  v.  Wheatland  Tp.  Highway  Com'rs, 
27  111.  App.  643. 

Indiana. —  Poundstone  v.  Baldwin,  145 
Ind.  139,  44  N.  E.  191;  Zigler  v.  Menges, 
121  Ind.  99,  22  N.  E.  782,  16  Am.  St.  Rep. 
357;  Heick  v.  Voight,  110  Ind.  279,  11  N.  E. 
306;  Anderson  v.  Baker,  98  Ind.  587;  Ross 
V.  Davis,  97  Ind.  79;  Chambers  v.  Kvle,  67 
Ind.  206;  Tillman  r.  Kircher,  64  Ind.  104; 
Anderson  v.  Kerns  Draining  Co.,  14  Ind. 
199,  77  Am.  Dec.  63. 

Iowa. —  Patterson  v.  Baumer,  43  Iowa  477  ; 
Hatch  V.  Pottawattamie  County,  43  Iowa 
442. 

Kentucky. —  Duke  v.  O'Bryan,  100  Ky.  710, 
39  S.  W.  444,  824,  19  Ky.  L.  Rep.  81. 

Louisiana. — Avery  v.  Iberville  Police  Jury, 
12  La.  Ann.  554;  In  re  NeAv  Orleans  Drain- 
ing Co.,  11  La.  Ann.  338. 

Massachusetts. —  Bancroft  v.  Cambridge, 
126  Mass.  438;  Dingley  v.  Boston,  100  Mass. 
544. 

Minnesota. —  State  v.  Polk  Countv,  87 
Minn.  325,  92  N.  W.  216,  60  L.  R.  A.  161. 

Nebraska. —  Jenal  r.  Green  Island  Drain- 
ing Co.,  12  Nebr.  163,  10  N.  H.  547. 

North  Carolina. —  Norfleet  v.  Cromwell,  70 
N.  C.  634,  16  Am.  Rep.  787. 
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purposes  of  public  liealth.^^  But  while  the  element  of  public  health  is  often  made 
an  important  factor  in  statutes  of  this  kind  any  public  use,  such  as  the  improve- 
ment of  highways,^^  the  drainage  of  agricultural  land,^*^  or  the  improvement  and 
reclamation  of  lov/,  wet,  and  overflowing  lands  is  sufiicient  to  support  and  sustain 
them.  So  a  public  sewer  is  also  a  public  use  for  which  land  may  be  condemned.^^ 
In  order  that  a  drain  or  levee  may  be  a  public  use  it  is  not  enough  that  private 


OMo. —  Lake  Erie,  etc.,  R.  Co.  v.  Hancock 
County,  63  Ohio  St.  23,  57  N.  E.  1009;  Ches- 
brough  f.  Putnam,  etc.,  Counties,  37  Ohio 
St.  508;  Sessions  f.  Crunkilton,  20  Ohio  St. 
349;  Thompson  v.  Wood  County,  11  Ohio  St. 
678 ;  Reeves  v.  Wood  County,  8  Ohio  St.  333 ; 
Thomas  y.  County  Com'rs,  5  Ohio  S.  &  C.  PI. 
Dec.  503,  5  Ohio  N.  P.  449. 

Washington. —  Lewis  County  v.  Gordon,  20 
Wash.  80,  54  Pac.  779. 

Wisconsin. —  In  re  Theresa  Drainage  Dist., 
90  Wis.  301,  63  N.  W.  288  (holding  that  it 
is  only  when  it  will  make  the  homes  of  the 
public  more  healthful  that  any  man's  prop- 
erty can  be  taken  for  "  sanitary  purposes  ")  ; 
State  V.  Curtis,  86  Wis.  140,  56  N.  W.  475; 
State  V.  Stewart,  74  Wis.  620,  43  N.  W.  947, 
6  L.  R.  A.  394;  Smith  v.  Gould,  59  Wis.  631, 
18  N.  W.  457;  Smeaton  v.  Martin,  57  Wis. 
364,  15  N.  W.  403. 

United  States.—  Sweet  v.  Rechel,  159  U.  S. 
380,  16  S.  Ct.  43,  40  L.  ed.  188;  Hagar  v. 
Reclamation  Dist.  No.  108,  111  U.  S.  701, 
4  S.  Ct.  663,  28  L.  ed.  569. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  77. 

And  see  Constitutional  Law,  8  Cyc.  868 ; 
Drains,  14  Cyc.  1018;  and,  generally. 
Levees. 

The  public  character  of  such  works  has 
been  well  set  forth  as  follows:  "  Levees  keep 
out  the  water.  Irrigation  canals  bring  in  the 
water.  Drains  take  out  the  water.  The  pub- 
lic has  an  interest  in  each  kind  of  such  laws. 
By  keeping  out  the  water,  the  health  of  the 
inhabitants  is  conserved  and  the  value  of  the 
lands  increased,  and  the  revenues  of  the  State 
enhanced.  Thus  the  State  is  directly  inter- 
ested both  for  sanitary  and  financial  reasons." 
Mound  City  Land,  etc.,  Co.  r.  Miller,  170  Mo. 
240,  251,  71  S.  W.  721,  94  Am.  St.  Rep.  727, 
60  L.  R.  A.  190. 

28.  Hull  V.  Baird,  73  Iowa  528,  35  N.  W. 
613;  Kinnie  v.  Bare,  68  Mich.  625,  36  N.  W. 
672;  In  re  Ryers,  72  N.  Y.  1,  28  Am.  Rep.  88 ; 
Hulburt  V.  Harris,  3  N.  Y.  App.  Div.  30,  37 
N.  Y.  Suppl.  1056;  Catlin  v.  Munn,  37  Hun 
(N.  Y.)  23;  Burk  v.  Ayers,  19  Hun  (N.  Y.) 
17;  In  re  Chili,  5  Hun  (N.  Y.)  116. 

29.  Chaplin  v.  Wheatland  Highway  Com'rs, 
129  Dl.  651,  22  N.  E.  484;  Colfax  Highway 
Com'rs  V.  East  Lake  Fork  Special  Drainage 
Dist.,  127  111.  581,  21  N.  E.  206;  Heiek  v. 
Voight,  110  Ind.  279.  11  N.  E.  306;  Anderson 
r.  Baker,  98  Ind.  587;  Smith  v.  Gould,  59 
Wis.  631,  18  N.  W.  457;  Smeaton  v.  Martin, 
57  Wis.  364,  15  N.  W.  403. 

Public  bridges  on  public  highways  may  be 
removed  when  necessary  for  the  construc- 
tion of  ditches  for  the  drainage  of  such  high- 
v.'ays.  HeflFner  v.  Cass.  etc..  Counties,  193 
111.  439,  62  N.  E.  201,  58  L.  R.  A.  353. 


30.  Lile  V.  Gibson,  91  Mo.  App.  480. 

The  improvement  of  land  for  highways  or 
for  residences  and  for  timber  by  a  proper 
drainage  is  in  the  sense  of  the  law  improve- 
ment for  agricultural  and  sanitary  purposes. 
Colfax  Highway  Com'rs  v.  East  Lake  Fork 
Special  Drainage  Dist.,  127  111.  581,  21  N.  E. 
206. 

31.  Arkansas. —  Cribbs  v.  Benedict,  64  Ark. 
555,  44  S.  W.  707. 

Kansas. — Missouri,  etc.,  R.  Co.  v.  Cambern, 
66  Kan.  365,  71  Pac.  809. 

Kentucky. —  Duke  v.  O'Bryan,  100  Ky.  710, 
39  S.  W.  444,  824,  19  Ky.  L.  Rep.  81. 

2^^ ehraska.— Serial  v.  Green  Island  Draining 
Co.,  12  Nebr.  163,  10  N.  W.  547. 

New  Jersey. —  In  re  Request  River  Drain- 
age Com'rs,  39  N.  J.  L.  433 ;  In  re  Applica- 
tion for  Drainage,  35  N.  J.  L.  497;  Tide 
Water  Co.  v.  Coster,  18  N.  J.  Eq.  518,  90 
Am.  Dec.  634. 

Neio  York. —  In  re  Ryers,  72  N.  Y.  1,  28 
Am.  Rep.  88;  People  v.  Nearing,  27  N.  Y. 
306;  Hartwell  v.  Armstrong,  19  Barb.  160. 

North  Carolina. —  Norfleet  i'.  Cromwell,  70 
N.  C.  634,  16  Am.  Rep.  787,  where  it  was 
held  that  the  right  of  the  state  to  condemn 
land  for  drains  rests  on  the  same  foundation 
as  its  right  in  cases  of  public  roads,  mills, 
railroads,  school-houses,  etc. 

Ohio. —  Thomas  v.  County  Com'rs,  5  Ohio 
S.  &  C.  PI.  Dec.  503,  5  Ohio  N.  P.  449,  hold- 
ing that  to  eflfect  the  drainage  of  malarial 
lands  and  make  them  fit  for  habitation  and 
use  is  a  purpose  sufficiently  public  to  jus- 
tify the  exercise  of  the  right  of  eminent 
domain. 

Oregon. —  Seely  v.  Sebastian,  4  Oreg.  25. 

Washington. —  Lewis  County  v.  Gordon,  20 
Wash.  80,  54  Pac.  779.  See  also  Snohomish 
County  V.  Hay  ward,  11  Wash.  429,  39  Pac. 
652;  Askam  v.  King  County,  9  Wash.  1,  36 
Pac.  1097. 

Wisconsin. —  In  re  Theresa  Drainage  Dist., 
90  Wis.  30L  63  N.  W.  288. 

United  States.—  Sweet  v.  Rechel,  159  U.  S. 
380,  16  S.  Ct.  43,  40  L.  ed.  188. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  77. 

See  also  Constitutional  Law,  8  Cyc.  868 ; 
Drains,  14  Cyc.  1018;  and,  generally.  Levees. 

A  dam  which  causes  the  overflow  of  large 
tracts  of  land  may  be  removed  under  the 
power  of  eminent  domain  and  the  tracts 
thereby  reclaimed  and  rendered  fit  for  agri- 
cultural purposes.  Talbot  v.  Hudson,  16 
Gray  (Mass.)  417. 

32.  McDaniel  v.  Columbus,  91  Ga.  462,  17 
S.  E.  1011;  Kingman,  Petitioner,  153  Mass. 
566,  27  N".  E.  778,  12  L.  R.  A.  417;  Hildreth 
V.  Lowell,  11  Gray  (Mass.)  345.  "Drainage 
laws  are  closely  akin  to  sewer  laws.    In  fact, 
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interests  will  be  thereby  subserved  or  that  private  property  will  be  enhanced  in 
value;  there  must  be  a  public  interest  applicable  to  a  community  of  persons  to 
be  benetited,^^  although  a  drain  will  not  be  deprived  of  its  public  character  by 
the  fact  that  some  individuals  are  specially  benefited  by  it  or  that  private  interests 
are  subserved.^  It  is  not  necessary  that  the  public  at  large  shall  be  benefited, 
but  only  that  part  of  the  public  affected  by  want  of  proper  drainage.^^ 

9.  Dams  For  Mills  and  Water-Power,  In  earlier  times  when  steam  as  a  motive 
power  was  unknown  and  capital  was  small,  the  erection  of  dams  and  the  flowage 
of  lands  for  mill  purposes  and  to  create  water-power  was  considered  to  be  for  a 
public  use  and  the  acts  authorizing  them  were  assumed  to  be  valid.^^  And 


the  only  difference  between  the  two  is  that 
they  are  called  sewers  in  cities  and  closely 
populated  communities,  while  they  are  called 
drains  in  rural  and  agricultural  communities, 
and  the  further  difference  that  sewers  are 
generally  covered  over  to  prevent  the  escape 
and  dissemination  of  foul  odors  and  noxious 
gases,  and  conceal  the  passage  of  their  con- 
tents through  the  streets,  while  drains  are 
open.  There  is,  however,  no  difference  in  the 
legal  principles  applicable  to  the  two.  If 
one  is  constitutional,  so  is  the  other."  Mound 
City  Land,  etc.,  Co.  v.  Miller,  170  Mo.  240, 
252,  70  S.  W.  721,  94  Am.  St.  Rep.  727,  60 
L.  R.  A.  190. 

In  California  a  sewer  is  declared  a  public 
use  by  statute.  Pasadena  v.  Stimson,  91 
Cal.  238,  27  Pac.  604,  also  holding  that  the 
fact  that  a  city  had  agreed  to  allow  a  hotel 
outside  of  the  city  limits  to  share  in  the  use 
of  the  proposed  sewer  does  not  render  the 
proposed  use  any  the  less  a  public  use. 

33.  California. — Nickey  v.  Stearns  Ranches 
Co.,  126  Cal.  150,  58  Pac.  459. 

Indiana. — Gifford  Drainage  Dist.  v.  Shroer, 
145  Ind.  572,  44  N.  E.  636. 

loiva. —  Fleming  v.  Hull,  73  Iowa  598,  35 
N.  W.  673. 

Kentucky. —  Duke  v.  O'Bryan,  100  Kv.  710, 
39  S.  W.  444,  824,  19  Ky.  L.  Rep.  81;  Cy- 
press Pond  Draining  Co.  v.  Hooper,  2  Mete. 
350. 

Nebraska. —  Jenal  v.  Green  Island  Drain- 
ing Co.,  12  Nebr.  163,  10  N.  W.  547. 

Neio  Jersey. —  Kean  v.  Driggs  Drainage 
Co.,  45  N.  J.  L.  91  (holding  an  act  authoriz- 
ing the  drainage  of  marsh  and  swamp  land 
for  the  benefit  of  a  private  corporation  uncon- 
stitutional) ;  Coster  v.  Tide  Water  Co.,  18 
K  J.  Eq.  54. 

New  York. —  People  v.  Henion,  64  Hun  471, 
19  N.  Y.  Suppl.  488. 

Ohio. —  Lake  Erie,  etc.,  R.  Co.  v.  Hancock 
County,  63  Ohio  St.  23,  57  N.  E.  1009 ;  Smith 
V.  Atlantic,  etc.,  R.  Co.,  25  Ohio  St.  91  (holding 
the  Ohio  act  of  April  30,  1869,  invalid  because 
it  authorized  the  construction  of  levees  when- 
ever the  same  would  be  conducive  to  the 
health,  convenience,  or  welfare  of  any  number 
of  the  citizens  of  the  county,  or  whenever 
they  were  necessary  for  the  protection  of  such 
citizens  or  any  of  them)  ;  Reeves  v.  Wood 
County,  8  Ohio  St.  333. 

Oregon. —  Seely  v.  Sebastian,  4  Oreg.  25. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
I  77. 
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Draining  a  man's  farm  to  render  it  more 
productive  is  not  a  work  of  public  utility  for 
which  property  may  be  taken.  Tillman  v. 
Kircher,  64  Ind.  104;  Anderson  v.  Kerns 
Draining  Co.,  14  Ind.  199,  77  Am.  Dec.  63; 
McQuillen  v.  Hatton,  42  Ohio  St.  202; 
Thom.as  v.  County  Com'rs,  5  Ohio  S.  &  C.  PI. 
Dec.  503,  5  Ohio  N.  P.  449.  But  in  Connec- 
ticut the  draining  law  (Rev.  St.  (1854) 
p.  786)  authorizes  an  owner  of  lands  to 
drain  them  across  the  lands  of  adjoining  pro- 
prietors, without  reference  to  the  question  of 
public  use  or  benefit.  See  French  v.  White, 
24  Conn.  170. 

If  a  proposed  ditch  will  in  any  reasonable 
degree  contribute  to  the  public  health,  con- 
venience, or  welfare  it  is  "  conducive  to  the 
public  health ;  "  and  it  need  not  be  absolutely 
necessary,  and  if  the  ditch  as  a  whole  is 
"  conducive  to  the  public  health "  it  is  im- 
material that  certain  parts  taken  by  them- 
selves would  not  be  so.  Thomas  v.  County 
Com'rs,  5  Ohio  S.  &  C.  PI.  Dec.  503,  5  Ohio 
N.  P.  449. 

34.  Ross  f.  Davis,  97  Ind.  79;  Duke  v. 
O'Bryan,  100  Ky.  710,  39  S.  W.  444,  824,  19 
Ky.  L.  Rep.  81 ;  State  v.  Henry  County 
Com'rs,  41  Ohio  St.  423 ;  Sessions  v.  Crunkil- 
ton,  20  Ohio  St.  349. 

35.  O'Reiley  v.  Kankakee  Valley  Draining 
Co.,  32  Ind.  169;  Coster  v.  Tide  Water  Co., 
18  N.  J.  Eq.  54;  Lake  Erie,  etc.,  R.  Co.  v. 
Hancock  County,  63  Ohio  St.  23,  57  N.  E. 
1009;  Chesbrough  v.  Putnam,  etc..  Counties, 
37  Ohio  St.  508 ;  Lewis  County  v.  Gordon,  20 
Wash.  80,  54  Pac.  779. 

A  drain  extending  into  more  than  one 
county  is  not  prevented  from  being  of  public 
use  by  the  fact  that  it  will  not  be  of  public 
utility  in  one  of  the  counties  in  which  it  ex- 
tends; the  question  of  public  utility  has  ref- 
erence to  the  drain  as  a  whole  without  regard 
to  the  county  lines  that  may  cross  it.  Me- 
randa  v.  Spurlin,  100  Ind.  380. 

The  word  "public,"  as  used  in  connection 
with  the  words  "  health,  convenience,  or  wel- 
fare," has  reference  to  the  people  of  the 
neighborhood.  Thomas  v.  County  Com'rs, 
5  Ohio  S.  &  C.  PI.  Dec.  503,  5  Ohio  N.  P. 
449. 

36.  Iowa. —  Gammell  v.  Potter,  6  Iowa  548. 
Kentucky. — Shackleford  v.  Coffey,  4  J.  J. 

Marsh.  40;  Smith  v.  Connelly,  1  T.  B.  Mon. 
58;  McAfee  v.  Kennedy,  1  Litt.  92;  Bibb  v. 
Mont  joy,  2  Bibb  1. 

Massachusetts. —  French  v.  Braintree  Mfg. 
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although  these  reasons  no  longer  exist  such  acts  are  in  many  jurisdictions  now- 
upheld,  for  any  kind  of  mills,  either  on  the  ground  that  such  mills  are  a  great 
public  beneiit,^^  or  on  the  ground  of  authority  or  long  acquiescence  and  usage, 
although  their  constitutionality  is  seriously  questioned.^  In  some  jurisdictions, 
however,  these  acts  have  been  held  unconstitutional  except  in  cases  of  strictly 
public  mills.^^    These  statutes  originated  particularly  in  reference  to  grist-mills. 


Co.,  23  Pick.  216;  Cogswell  i\  Essex  Mill 
Corp.,  C  Pick.  94;  Wolcott  Woolen  Mfg.  Co. 
r.  Upham,  5  Pick.  292;  Stowell  v.  Flagg,  11 
Mass.  364. 

North  Carolina. —  Waddy  v.  Johnson,  27 
N.  C.  333. 

Tennessee. —  Harding  v.  Goodlett,  3  Yerg. 
40,  24  Am.  Dec.  546. 

Virginia. —  Crenshaw  v.  Slate  River  Co., 
6  Rand.  245.  See  also  Wroe  v.  Harris,  2 
Wash.  126;  Bernard  v.  Brewer,  2  Wash. 
76;  Mairs  r.  Gallahue,  9  Gratt.  94. 

Wisconsin. —  Pratt  v.  Brown,  3  Wis.  603. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  82. 

"Such  statutes  have  been  sustained  on  the 
ground  of  public  necessity.  They  were  first 
enacted  prior  to  the  discovery  or  utilization 
of  steam,  and  there  was  no  power  other  than 
that  of  animal  or  water^  that  was  known, 
or  at  least  which  in  those  days  could  be  eco- 
nomically used,  for  the  purpose  of  procuring 
food  and  clothing.  The  establishment  of 
mills  and  manufactories,  therefore,  was  a 
public  necessity,  as  well  as  a  private  benefit 
to  the  parties  who  constructed  them."  Flem- 
ing V.  Hall,  73  Iowa  598,  602,  35  N.  W.  673. 
"  Originally,  when  the  inhabitants  were  few, 
and  their  means  of  erecting  expensive  works 
were  small,  the  erection  of  a  mill  was  a  great 
public  benefit;  and  those  who  were  willing  to 
incur  the  expense  were  considered  as  pulDlic 
benefactors.  Those  who  undertook  the  erec- 
tion of  a  mill  were'  permitted  to  select  a  site 
and  flow  the  lands  necessary  for  that  pur- 
pose." Andover  v.  Sutton,  12  Mete.  (Mass.) 
182,  185. 

37.  Connecticut. —  Occum  Co.  v.  A.  &  W. 
Sprague  Mfg.  Co.,  35  Conn.  496  (the  court  in 
this  case  seems  to  intimate  that  if  the  consti- 
tutionality of  the  mill  acts  was  now  a  new 
question,  they  would  not  be  sustained )  :  Todd 
V.  Austin,  34"^  Conn.  78 ;  Olmstead  v.  Camp,  33 
Conn.  532,  89  Am.  Dec.  221. 

Indiana. —  Hankins  v.  Lawrence,  8  Blackf . 
266. 

Massachusetts. —  Turner  v.  Nye,  154  Mass. 
579,  28  N.  E.  1048,  14  L.  R.  A.  487;  Boston 
Mfg.  Co.  V.  Burgin,  114  Mass.  340;  Lowell 
r.  Boston,  111  Mass.  454,  15  Am.  Rep.  39; 
Hazen  V.  Essex  Co.,  12  Cush.  475;  Murdock 
V.  Stickney,  8  Cush.  113;  Andover  v.  Sutton, 
12  Mete.  "l82;  Boston,  etc.,  Mill-Dam  Corp. 
V.  Newman,  12  Pick.  467,  23  Am.  Dec.  622. 

Wew  Hampshire. —  Amoskeag  Mfg.  Co.  v. 
Goodale,  62  N.  H.  66;  Amoskeag  Mfg.  Co. 
r.  Worcester,  60  N.  H.  522 ;  Amoskeag  Mfg. 
Co.  V.  Head,  56  N.  H.  386 ;  Ash  v.  Cummings, 
50  N.  H.  591 ;  Great  Falls  Mfg.  Co.  v.  Fer- 
nald,  47  N.  H.  444. 

Neio  Jersey. — Scudder  v.  Trenton  Delaware 
Falls  Co.,  1  N.  J.  Eq.  694,  23  Am.  Dec.  756. 


United  States. —  Head  v.  Amoskeag  Mfg. 
Co.,  113  U.  S.  9,  5  S.  Ct.  441,  28  L.  ed.  889. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  82. 

Under  the  Vermont  statute  the  construc- 
tion of  a  dam  for  the  purpose  of  generating 
electricity  for  the  operation  of  a  railroad 
has  been  held  not  to  be  a  public  use,  since 
while  the  railroad  company  must  serve  the 
public  there  was  nothing  binding  the  peti- 
tioner to  serve  the  railroad  or  give  equal  ad- 
vantages to  all.  Avery  v.  Vermont  Electric 
Co.,  75  Vt.  235,  54  Atl.  179,  98  Am.  St.  Rep. 
818,  59  L.  R.  A.  817. 

38.  loiva. — Burnham  v.  Thompson,  35  Iowa 
421.  In  Fleming  v.  Hall,  73  Iowa  598,  35 
N.  W.  673,  there  is  a  dictum  to  the  effect 
that  if  the  mill  acts  were  enacted  now  for 
the  first  time,  it  is  possible,  if  not  probable, 
that  they  could  not  be  sustained. 

Kansas. —  Harding  v.  Funk,  8  Kan.  315, 
324  ( where  Valentine,  J.,  says :  "  It  is  not 
necessary  for  us  to  say  what  would  be  our 
decision  upon  this  question  if  the  same  was  a 
new  question  in  this  country.  But  it  is  not 
a  new  question.  It  has  been  long  and  well 
settled  by  legislative,  executive,  and  judicial 
construction,  practice,  and  usage ;  and  we  are 
not  now  at  liberty  to  depart  from  such  con- 
struction, practice,  and  usage")  ;  Venard  v. 
Cross,  8  Kan.  248. 

Maine. —  Jordan  v.  Woodward,  40  Me.  317. 

Minnesota. —  Miller  v.  Troost,  14  Minn. 
365. 

Nebraska. —  Traver  i\  Merrick  County.  14 
Nebr.  327,  15  N.  W.  690,  45  Am.  Rep.  111. 

Wisconsin. —  The  first  case  in  this  state 
upholding  such  statute  was  Newcomb  v. 
Smith,  2  Finn.  131,  1  Chandl.  71;  and  it  has 
been  followed,  although  reluctantly,  upon 
the  ground  of  stare  decisis  in  Atty.-Gen.  v. 
Eau  Claire,  37  Wis.  400;  Fisher  v.  Horicon 
Iron,  etc.,  Co.,  10  Wis.  351;  Thien  v.  Voegt- 
lander,  3  Wis.  461.  And  see  Babb  v.  Mackey, 
10  Wis.  371. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  82. 

39.  Alabama. —  Columbus  Waterworks  Co. 
V.  Long,  121  Ala.  245,  25  So.  702  (holding 
that  an  act,  providing  for  the  taking  of 
property  for  grist-mills,  sawmills  and  paper- 
mills  jointly,  grist-mills  alone  being  public 
mills,  is  void)  ;  Bottoms  Brewer,  54  Ala. 
288;  Sadler  i\  Langham,  34  Ala.  311. 

Georgia. — ^Loughbridge  v.  Harris,  42  Ga. 
500. 

Illinois. —  Gaylord  v.  Chicago  Sanitary 
Dist.,  204  111.  576,  68  N.  E.  522,  98  Am.  St. 
Rep.  235,  63  L.  R.  A.  582. 

Michiqan. —  Berrien  Springs  Water  Power 
Co.  V.  Berrien  Cir.  Judge,  (1903)  94  N.  W. 
879;  Ryerson  v.  Brown,  35  Mich.  333,  24 
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as  thej  were  in  many  states  regulated  by  statute  and  compelled  by  law  to  serve 
tlie  public  for  a  stipulated  toll,^^  and  in  some  states  they  are  still  restricted  to  such 
mills/^  although  in  many  others  they  extend  to  mills  for  mechanical  and  manu- 
facturing purposes  as  well.^^  In  most  jurisdictions  the  power  of  taking  land  for 
such  purposes  has  been  considered  as  resting  on  the  right  of  eminent  domain,'*^ 
although  in  Massachusetts  ^  and  in  the  federal  courts  it  is  based  on  the  rights  of 


Am.  Rep.  564.  But  see  the  earlier  case  of 
In  re  Hartwell,  2  Mich.  N.  P.  97. 

'New  York. —  Hay  v.  Cohoes,  3  Barb.  42, 
dictum. 

Vermont. —  Tyler  v.  Beacher,  44  Vt.  648,  8 
Am.  Eep.  398. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  82. 

40.  Alabama. —  Sadler  v.  Langham,  34  Ala. 
311. 

Connecticut. —  Olmstead  v.  Camp,  33  Conn. 
532,  89  Am.  Dec.  221. 

Kentucky. —  Shackleford  v.  Coffey,  4  J.  J. 
Marsh.  40;  Bibb  v.  Mont  joy,  2  Bibb  1. 

Maine. —  State  v.  Edwards,  86  Me.  102,  29 
Atl.  947,  41  Am.  St.  Rep.  528,  25  L.  R.  A. 
504. 

Minnesota.  —  Miller  v.  Troost,  14  Minn. 
365. 

Nebraska. —  Getchell  v.  Benton,  30  Nebr. 
870,  47  N.  W.  468 ;  Traver  v.  Merrick  County, 
14  Nebr.  327,  15  N.  W.  690,  45  Am.  Rep. 
111. 

Tennessee. —  Harding  v.  Goodlett,  3  Yerg. 
41,  24  Am.  Dec.  546. 

Virginia. —  Crenshaw  v.  Slate  River  Co.,  6 
Rand.  245. 

West  Virginia. —  Varner  v.  Martin,  21 
W.  Va.  534. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain,"' 
§  82. 

The  statute  in  Vermont  requires  the  owner 
of  a  grist-mill  to  grind  well  all  grain  re- 
ceived by  him  for  that  purpose  at  certain 
fixed  rates  for  toll,  yet  he  is  not  compelled 
by  law  to  receive  grain  for  grinding  against 
his  will,  and  his  mill  therefore  is  not  a  pub- 
lic use  in  the  constitutional  sense,  and  an 
act  of  the  legislature  authorizing  the  flowage 
of  land  by  maintaining  a  dam  to  run  such 
mill  is  an  unconstitutional  exercise  of  the 
right  of  eminent  domain.  Tyler  v.  Readier, 
44  Vt.  648,  8  Am.  Rep.  398. 

41.  Columbus  Waterworks  Co.  v.  Long,  121 
Ala.  245,  25  So.  702  (grist-mills  alone  under 
the  statute  are  public  mills)  ;  Bottoms  v. 
Brewer,  54  Ala.  288;  Gaylord  v.  Chicago 
Sanitary  Dist.,  204  111.  576,  68  N.  E.  522,  98 
Am.  St.  Rep.  235,  63  L.  R.  A.  582;  Harding 
V.  Goodlett,  3  Yerg.  (Tenn.)  41,  24  Am.  Dec. 
546  (holding  that,  under  Tenn.  St.  (1777) 
c.  23,  land  may  be  taken  for  the  establish- 
ment of  a  grist-mill  for  public  purposes  but 
not  for  the  establishment  for  sawmills  or 
paper-mills) . 

42.  Connecticut. — Todd  f.  Austin,  34  Conn. 
78. 

Indiana. —  Hankins  v.  Lawrence,  8  Blackf . 
266. 

Iowa. —  Burnham  V.  Thompson,  35  Iowa 
421. 
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Massachusetts. —  Hazen  v.  Essex  Co.,  12 
Cush.  475;  Boston,  etc.,  Mill-Dam  Corp.  r. 
Newman,  12  Pick.  467,  23  Am.  Dec.  622. 

Nebraska. —  Traver  v.  Merrick  County,  14 
Nebr.  327,  15  N.  W.  690,  45  Am.  Rep. 
111. 

New  Hampshire. —  Amoskeag  Mfg.  Co.  v. 
Head,  56  N.  H.  386;  Ash  v.  Cummings,  50 
N.  H.  591;  Great  Falls  Mfg.  Co.  v.  Fernald, 
47  N.  H.  444. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  82. 

A  beet  sugar  manufactory  which  does  not 
manufacture  sugar  from  beets  for  toll,  al- 
though propelled  by  water,  is  not  a  mill  for 
the  running  of  which  a  dam  be  erected  and 
water  flowed  on  another's  land  within  the 
meaning  of  Nebr.  Comp.  St.  c.  57,  §  1. 
Getchell  v.  Benton,  30  Nebr.  870,  47  N.  W. 
468. 

43.  See  cases  cited  in  preceding  notes.  In 
Pratt  V.  Brown,  3  Wis.  603,  613,  the  court 
says :  "  The  theory  is  that  the  property  of 
the  person  whose  land  is  overflowed  is  taken 
for  the  '  public  use  '  through  the  exercise  of 
the  right  of  eminent  domain  vested  in  the 
government.  Upon  no  other  theory  or  prin- 
ciple can  the  law  be  upheld  for  a  moment." 

The  backing  of  water  so  as  to  overflow  the 
lands  of  an  individual  if  done  under  statutes 
authorizing  it  for  the  public  benefit  is  a 
taking  within  the  meaning  of  the  constitu- 
tion, in  reference  to  the  right  of  eminent  do- 
main. Pumpelly  v.  Green  Bay,  etc..  Canal 
Co.,  13  Wall.  (U.  S.)  166,  20  L.  ed.  557. 

44.  Turner  v.  Nye,  154  Mass.  579,  582,  28 
N.  E.  1048,  14  L.  R.  A.  487  (where  Morton, 
J.,  says :  "  It  may  be  doubted  whether,  as 
new  legislation,  they  [the  mill  acts]  could 
be  sustained  as  an  exercise  of  the  right  of 
eminent  domain " )  ;  Lowell  v.  Boston,  111 
Mass.  404,  15  Am.  Rep.  39;  Gould  v.  Boston 
Duck  Co.,  13  Gray  (Mass.)  442;  Bates  f. 
Weymouth  Iron  Co.,  8  Cush.  (Mass.)  548; 
Gary  f.  Daniels,  8  Mete.  (Mass.)  466,  41  Am. 
Dec,  532;  Fiske  v.  Framingham  Mfg.  Co., 
12  Pick.  (Mass.)  68.  In  Murdock  t\  Stick- 
ney,  8  Cush.  (Mass.)  113,  116,  Shaw,  C.  J., 
says :  "  The  principle  on  which  this  law  is 
founded  is  not,  as  has  sometimes  been  sup- 
posed, the  right  of  eminent  domain,  the  sov- 
ereign right  of  taking  private  property  for 
public  use.  It  is  not  in  any  proper  sense  a 
taking  of  the  property  of  an  owner  of  the 
land  flowed,  nor  is  any  compensation  awarded 
by  the  public.  It  does  not  even  authorize  the 
mill-owner  to  use  the  land  of  another  for  a 
reservoir,  against  his  consent;  the  owner  of 
the  land  may,  if  he  choose,  dike  out  his  oAvn 
meadow  and  thereby  prevent  the  flow  of  the 
water  upon  it.    But  the  principle  seems  to 
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the  riparian  owners  to  use  the  stream  for  the  public  good,  having  due  regard  to  the 
interest  of  all.^^  If  the  dam  is  erected  for  "  pubhc  use,"  the  fact  that  power  is 
incidentally  furnished  for  manufacturing  purposes,  unauthorized  by  statute,  does 
not  make  the  taking  of  the  land  unlawful.'^'^ 

10.  Booms  and  Irrigation.  Lands  on  the  banks  of  a  river  may  be  taken  for 
boom  purposes."^^  And  irrigation  is  a  public  use,  for  which  the  legislature  may 
authorize  a  private  person  or  a  corporation  to  exercise  the  power  of  eminent 
domain.^^ 

11.  Ferries.  The  legislature  has  power  to  grant  the  franchise  of  a  ferry  and 
to  authorize  condemnation  of  the  land  of  a  riparian  owner  as  a  landing-place.^^ 


be  this :  A  man  may  place  a  dam  on  his  own 
land,  in  order  to  raise  a  head  of  water  for 
mills,  in  the  use  of  which  the  public  have  an 
interest;  this  is  the  pxient  of  the  direct  au- 
tiiority  given  by  the  statute." 

45.  Head  v.  Amoskeag  Mfg.  Co.,  113  U.  S. 
9,  21,  5  S.  Ct.  441,  28  L.  ed.  889,  as  was 
said  by  Gray,  J.,  in  this  case :  "  We  prefer 
to  rest  the  decision  of  this  case  upon  the 
ground  that  such  a  statute,  considered  as 
regulating  the  manner  in  which  the  rights 
of  proprietors  of  lands  adjacent  to  a  stream 
may  be  asserted  and  enjoyed,  with  a  due 
regard  to  the  interests  of  all,  and  to  the  pub- 
lic good,  is  within  the  constitutional  power  of 
the  legislature."  It  should  be  noted  that  this 
opinion  was  delivered  by  a  former  ]\Iassachu- 
setts  judge. 

46.  Harris  f.  Thompson,  9  Barb.  (N.  Y.) 
350;  Atty.-Gen.  v.  Eau  Claire,  37  Wis.  400; 
Kaukauna  Water-Power  Co.  v.  Green  Bay, 
etc.,  Canal  Co.,  142  U.  S.  254,  12  S.  Ct. 
173,  35  L.  ed.  1004  ^affirming  70  Wis.  635, 
35  N.  W.  529,  36  N.  W.  828]. 

A  water  company,  under  a  charter  granting 
it  the  right  to  take  private  waters  "  for  the 
extinguishment  of  fires,  and  for  domestic, 
sanitary,  and  other  purposes,"  cannot  use 
the  water  of  a  private  stream  for  private 
manufacturing  purposes  as  against  the  ob- 
jection of  mill-owners  upon  such  stream,  who 
are  injured  thereby;  the  words  "other  pur- 
poses "  must  be  construed  to  mean  other 
public  purposes  of  the  same  character.  In 
re  Barre  Water  Co.,  62  Vt.  27,  20  Atl.  109, 
9  L.  E.  A.  195. 

47.  Cotton  V.  Mississippi,  etc.,  Boom  Co., 
22  Minn.  372.  It  is  held  by  the  federal  court 
that  the  legislature  of  Minnesota  may  au- 
thorize the  fee  of  private  property  to  be  taken 
for  a  boom,  to  be  built  and  operated  by  an 
incorporated  company,  where  the  legislature 
reserves  control  over  the  company  and  its 
charges.  Patterson  v.  Mississippi,  etc.,  Boom 
Co.,  18  Fed.  Cas.  No.  10,829,  3  Dill.  465. 
See  in  this  connection  Brewster  v.  J.  &  J. 
Rogers  Co.,  169  N.  Y.  73,  62  N.  E.  164,  58 
L.  R.  A.  495  [affirming  42  N.  Y.  App.  Div. 
343,  59  N.  Y.  Suppl.  32]. 

An  act  authorizing  a  person  desiring  to 
float  logs  down  a  river  to  make  the  necessary 
changes  in  the  stream,  and  providing  for  the 
assessment  of  damages  to  riparian  owners,  is 
80  far  as  it  provides  for  the  exercise  of  the 
right  of  eminent  domain,  unconstitutional, 
since  the  use  is  not  a  public  one.  Brewster 
V.  J.  &  J.  Rogers  Co.,  42  N.  Y.  App.  Div. 


343,  59  N.  Y.  Suppl.  32  [aflirmed  in  169  K  Y. 
73,  62  N.  E.  164]. 

48.  Arizona. —  Oury  v.  Goodwin,  3  Ariz. 
255,  26  Pac.  376. 

California. —  Rialto  Irrigating  Dist.  V. 
Brandon,  103  Cal.  384,  37  Pac.  484;  Tur- 
lock  Irr.  Dist.  v.  Williams,  76  Cal.  360,  18 
Pac.  379.  See  Aliso  Water  Co.  v.  Baker,  95 
Cal.  268,  30  Pac.  537. 

Kansas. —  Lake  Koen  Nav.,  etc.,  Co.  v. 
Klein,  63  Kan.  484,  65  Pac.  684. 

Montana. —  Ellinghouse  v.  Taylor,  19  Mont. 
462,  48  Pac.  757. 

Nebraska. —  Alfalfa  Irr.  Dist.  v.  Collins,  46 
Nebr.  411,  64  N.  W.  1086;  Paxton,  etc.,  Irri- 
gating Canal,  etc.,  Co.  v.  Farmers',  etc.,  Irr., 
etc.,  Co.,  45  Nebr.  884,  64  N.  W.  343,  50  Am. 
St.  Rep.  585,  29  L.  R.  A.  853. 

Orego7i. —  Umatilla  Irr.  Co.  v.  Barnhart, 
22  Oreg.  389,  30  Pac.  37. 

Texas. —  McGhee  Irr.  Ditch  Co.  v.  Hudson, 
85  Tex.  587,  22  S.  W.  398. 

t/^a/i.— Nash  v.  Clark,  27  Utah  158,  75 
Pac.  371. 

Washington. —  Prescott  Irr.  Co.  v.  Flathers, 
20  Wash.  454,  55  Pac.  635. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  76. 

Furnishing  water  to  particular  classes  of 
persons. —  Under  a  statute  creating  certain 
irrigation  districts  for  the  purpose  of  furnish- 
ing water  to  landowners  only,  and  not  for  the 
general  use  on  equal  terms  of  the  inhabitants 
of  the  district,  the  use  declared  is  not  such 
a  public  use  as  will  justify  an  exercise  of  the 
power  of  eminent  domain.  Bradley  v.  Fall- 
brook  Irr.  Dist.,  68  Fed.  948.  But  under  a 
constitutional  provision  providing  that  all 
waters  appropriated  for  any  beneficial  use, 
and  the  right  of  way  over  the  lands  of  others 
for  all  ditches,  drains,  flumes,  canals,  and 
aqueducts,  necessarily  used  in  connection 
therewith,  shall  be  held  to  be  a  public  use, 
the  use  of  water  to  irrigate  a  particular 
tract  of  land,  or  to  work  a  particular  mine, 
is  a  public  use,  although  such  land  or  such 
mine  is  owned  by  a  single  individual.  El- 
linghouse V.  Taylor,  19  Mont.  462,  48  Pac. 
757. 

49.  Pool  V.  Simmons,  134  Cal.  621,  66  Pac. 
872;  Southern  Illinois,  etc.,  Bridge  Co.  v. 
Stone,  174  Mo.  1,  73  S.  W.  453,  63  L.  R.  A. 
301;  Barrington  v.  Neuse  River  Ferry  Co., 
69  N.  C.  165. 

A  horse  ferry  is  so  far  a  public  work  as  to 
justify  the  taking  of  private  property  for  its 
establishment.    Day  v.  Stetson,  8  Me.  365. 
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But  a  statute  authorizing  lands  to  be  taken  for  a  railroad  does  not  authorize  the 
taking  of  land  for  a  ferrj.^*^ 

12.  Oil  Pipe-Lines.  A  company  organized  to  transport  oil  by  means  of  pipes 
or  tubing  is  organized  for  a  public  use.^^ 

13.  Electric  Lighting  Plants  and  Gas-Works.  The  exercise  of  the  right  of 
eminent  domain  for  tlie  purpose  of  erecting  and  maintaining  electric  plants  for 
public  and  private  lighting  is  not  for  a  private  use.^^  But  poles  and  wires  cannot 
be  placed  along  a  private  alley,  the  fee  of  which  is  in  the  abutting  owners,  to 
supply  one  owner  with  electric  lights  against  the  objection  of  tlie  others,  since 
this  constitutes  an  additional  easement  to  the  ordinary  uses  of  the  alley,  regardless 
of  the  height  to  which  the  wires  are  carried. 

14.  Wharves  and  Docks.  The  taking  of  land  for  a  wdiarf,  dock,  or  pier  is  a 
taking  for  public  use.^* 

15.  Fish-Culture  and  Fishways.  Statutes  providing  that  land  may  be  flowed 
for  the  purpose  of  creating  a  pond  for  tish-culture  are  constitutional ;  and  it  has 
been  held  that  this  is  so,  although  the  pond  is  maintained  only  for  the  profit  and 
advantage  of  the  owner.^^  Statutes  requiring  the  owner  of  any  dam  or  obstruc- 
tion to  a  watercourse  to  construct  a  fishway  which  will  afford  free  passage  for  fish 
are  also  constitutional.^^ 

16.  Cemeteries.  The  appropriation  of  land  for  a  public  cemetery  is  an  apj^ro- 
priation  for  a  public  use,^^  and  so  is  the  appropriation  of  land  for  the  enlargement 


50.  Sandford  v.  Martin,  31  Iowa  67. 

51.  West  Virginia  Transp.  Co.  v.  Volcanic 
Oil,  etc.,  Co.,  5  W.  Va.  382. 

52.  Illinois. —  Goddard  v.  Chicago,  etc.,  E. 
Co.,  104  111.  App.  533;  Goddard  v.  Chicago, 
etc.,  R.  Co.,  104  111.  App.  526  [affirmed  in 
202  111.  362,  66  N.  E.  1066]. 

Mississippi. —  Gulf  Coast  Ice,  etc.,  Co.  v. 
Bowers,  80  Miss.  570,  32  So.  113. 

Missouri. —  State  v.  Allen,  178  Mo.  555,  77 
S.  W.  868. 

Neio  York. —  Palmer  v.  Larchmont  Electric 
Co.,  158  N.  Y.  231,  52  N.  E.  1092,  43  L.  R.  A. 
672  [reversing  6  N.  Y.  App.  Div,  12,  39  N.  Y. 
Suppl.  522]  ;  Tiffany  v.  U.  S.  Illuminating 
Co.,  51  N.  Y.  Super.  Ct.  280  [affirming  67 
How.  Pr.  73] ;  People  v.  Thompson,  65  How. 
Pr.  407. 

Ohio. —  Callen  v.  Columbus  Edison  Electric 
Light  Co.,  66  Ohio  St.  166,  64  K  E.  141,  58 
L.  R.  A.  782. 

Pennsylvania. —  Haverford  Electric  Light 
Co.  V.  Hart,  13  Pa.  Co.  Ct.  369. 

United  States. —  Postal  Tel.  Cable  Co.  v. 
Oregon  Short  Line  P.  Co.,  114  Fed.  787. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  80. 

53.  Carpenter  v.  Capital  Electric  Co.,  178 
111.  29,  52  N.  E.  973,  69  Am.  St.  Rep.  286,  43 
L.  R.  A.  645.  See  also  Callen  v.  Columbus 
Edison  Electric  Light  Co./ 66  Ohio  St.  166, 
64  N.  E.  141,  58  L.  R.  A.  782. 

54.  Jeffersonville  v.  Louisville,  etc.,  Steam 
Ferry  Co.,  27  Ind.  100,  89  Am.  Dec.  495. 

Giving  exclusive  use  to  designated  steam- 
ship companies. —  The  fact  that  a  statute  im- 
posing on  a  city  the  duty  of  maintaining  piers 
and  bulkheads  along  its  water  front  also  vests 
it  with  power  to  give  the  exclusive  use  of 
some  of  the  piers  to  particular  steamship 
lines  or  to  devote  them  to  specified  kinds  of 
commerce  does  not  make  the  use  of  such  piers 
a  private  use.    In  re  New  York,  135  N.  Y. 
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253,  31  N.  E.  1043,  31  Am.  St.  Rep.  825  [af- 
firming 18  N.  Y.  Suppl.  536]. 
Licensing  sheds  on  piers  to  private  persons. 

—  A  statute  conferring  authority  on  the  de- 
partment of  docks  of  a  city  to  license  the 
erection  and  maintenance  of  sheds  by  private 
persons  on  the  public  piers  for  the  protection 
of  property  received  and  discharged  thereat 
renders  the  act  void.  People  v.  Baltimore, 
etc.,  R.  Co.,  117  N.  Y.  150,  22  N.  E.  1026,  23 
N.  E.  1144. 

55.  Turner  v.  Nye,  154  Mass.  579,  28  N.  E. 
1048,  14  L.  R.  A.  487. 

56.  Turner  v.  Nye,  154  Mass.  579,  28  N.  E. 
1048,  14  L.  R.  A.  487. 

57.  State  v.  Beardsley,  108  Iowa  396,  79 
N.  W.  138. 

The  rule  in  Pennsylvania  is  that  a  riparian 
owner  has  no  such  property  in  fish  passing 
up  the  stream  on  which  his  land  fronts  as  to 
entitle  him  to  compensation  if  the  erection 
of  a  dam  across  the  stream  prevents  their 
passage.  Shrunk  v.  Schuylkill  Nav.  Co.,  14 
Serg.  &  R.  (Pa.)  71. 

58.  Westfield  Cemetery  Assoc.  v.  Daniel- 
son,  62  Conn.  319,  26  Atl.  345;  New  Haven 
Evergreen  Cemetery  Assoc.  v.  Beecher,  53 
Conn.  551,  5  Atl.  353;  Evergreen  Cemetery 
Assoc.  V.  New  Haven,  43  Conn.  234,  21  Am. 
Rep.  643 ;  Farneman  v.  Mt.  Pleasant  Ceme- 
tery Assoc.,  135  Ind.  344,  35  N.  E.  271; 
Matter  of  Lyons  Cemetery  Assoc.,  93  N.  Y. 
App.  Div.  19,  86  N.  Y.  Suppl.  960;  Stannards 
Corners  Rural  Cemetery  Assoc.  v.  Brandes, 
14  Misc.  (N.  Y.)  270,  35  N.  Y.  Suppl. 
1015. 

The  use  does  not  cease  to  be  a  public  one 

merely  because  the  association  owning  the 
cemetery  requires  various  sums  for  rights  to 
build  in  different  localities  in  the  cemetery, 
and  although  the  cost  of  the  right  may  ope- 
rate to  practically  exclude  certain  persons 
from  buying  land.    New  Haven  Evergreen 
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of  a  cemetery  for  public  use.^^  On  the  other  liand  where  a  cemetery  is  private 
and  the  general  public  have  not  and  cannot  acquire  the  right  to  bury  in  it,  the  use 
is  considered  a  private  one  and  land  cannot  be  taken  therefor  by  right  of  eminent 
domain. 

17.  Development  and  Operation  of  Mines,  By  the  express  provisions  of  the 
constitutions  of  some  states  a  right  of  way  may  be  condemned  by  a  private  party 
for  ditches  to  convey  water  to  lands  for  mining  purposes,^^  and  in  one  state  where 
the  principal  industry  is  mining,  the  business  of  mining  has  been  by  statute 
declared  a  public  use  and  the  courts  have  so  held.^^  In  accordance  with  this 
view  it  has  been  held  that  a  right  of  way  may  be  condemned  for  a  tunnel  for 
operating  a  mine.^^  So  in  some  jurisdictions  without  any  express  constitutional 
authority  it  has  been  held  that  a  right  of  way  may  be  condemned  over  lands  for 
the  carriage  of  water  necessarily  used  in  mining,^^  but  in  another  it  has  been  held 
that  no  such  right  exists.^^  There  is  also  a  conflict  of  authority  as  to  whether 
land  can  be  condemned  for  railroad  tracks  to  a  mine,  the  view  being  taken  in 
some  jurisdictions  that  this  is  a  proper  exercise  of  the  right  of  eminent  domain,^ 
while  in  others  the  contrary  view  is  sustained.^'  It  has  been  held  that  one  per- 
son has  no  right  to  build  a  flume  through  another's  land  to  carry  off  the  tailings 
from  his  own  mine,^^  and  where  one  owns  two  mining  claims  separated  by  the 
mining  claim  of  another  through  which  a  tunnel  had  been  constructed  for  private 
use,  the  owner  of  the  two  mines  cannot  condemn  the  tunnel  for  the  purpose  of 
enabling  him  to  work  his  mines.^^ 

18.  Parks,  Reservations,  Etc.  Lands  taken  for  public  parks  and  squares, 
advantageous  to  the  public  for  recreation,  health,  or  business,  are  taken  for  a 
public  use  to  w^hich  the  right  of  eminent  domain  extends,"**^  and  on  the  same 


Cemetery  Assoc.  i".  Beecher,  53  Conn.  551, 
5  Atl.  353. 

59.  Edwards  v.  Stonington  Cemetery  As- 
soc., 20  Conn.  466. 

60.  New  Haven  Evergreen  Cemetery  Assoc. 
V.  Beecher,  53  Conn.  551,  5  Atl.  353;  Board 
of  Health  v.  Van  Hoesen,  87  Mich.  533,  49 
N.  W.  894,  14  L.  R.  A.  114;  In  re  Deansville 
Cemetery  Assoc.,  66  N.  Y.  569,  23  Am.  Rep. 
86  [reversing  5  Hun  482]. 

61.  Downing  v.  More,  12  Colo.  316,  20  Pac. 
766;  Tripp  v.  Overocker,  7  Colo.  72,  1  Pac. 
695. 

62.  Overman  Silver  Min.  Co.  v.  Corcoran, 
15  Nev.  147;  Dayton  Gold,  etc.,  Min.  Co.  v. 
Seawell,  11  Nev.  394;  Byrnes  v.  Douglass,  83 
Fed.  45,  27  C.  C.  A.  399  [affirming  59  Fed. 
29]. 

63.  Dayton  Gold,  etc.,  Min.  Co.  v.  Seawell, 
11  Nev.  394;  Byrnes  v.  Douglass,  83  Fed.  45, 
27  C.  C.  A.  399  [affirming  59  Fed.  29]. 

64.  Hand  Gold  Min.  Co.  v.  Parker,  59  Ga. 
419. 

65.  Lorenz  v.  Jacob,  63  Cal.  73.  But  see 
Cummings  v.  Peters,  56  Cal.  593. 

66.  New  Cent.  Coal  Co.  v.  George's  Creek 
Coal,  etc.,  Co.,  37  Md.  537. 

67.  People  v.  Pitkin  County  Dist.  Ct.,  11 
Colo.  147,  17  Pac.  298;  Sholl  v.  German  Coal 
Co.,  118  HI.  427,  10  N.  E.  199,  59  Am.  Rep. 
379. 

68.  Consolidated  Channel  Co.  v.  Central 
Pac.  R.  Co.,  51  Cal.  269. 

69.  Amador  Queen  Min.  Co.  v.  Dewitt,  73 
Cal.  482,  15  Pac.  74. 

70.  District  of  Columbia. — U.  S.  v.  Cooper, 
20  D.  C.  104. 


Kentucky. —  Rowan  v.  Portland,  8  B.  Mon. 
232. 

Missouri. —  St.  Louis  County  Ct.  v.  Gris- 
wold,  58  Mo.  175. 

New  Jersey. —  Albright  v.  Sussex  County 
Lake,  etc..  Commission,  68  N.  J.  L.  523,  53 
Atl.  612. 

New  York. —  People  v.  Adirondack  R.  Co., 
160  N.  Y.  225,  54  N.  E.  689  [affirmed  in  176 
U.  S.  335,  20  S.  Ct.  460,  44  L.  ed.  492]  ;  In  re 
Rochester,  137  N.  Y.  243,  33  N.  E.  320  [af- 
firming 20  N.  Y.  Suppl.  506]. 

United  States. —  Shoemaker  v.  U.  S.,  147 
U.  S.  282,  13  S.  Ct.  361,  37  L.  ed.  170. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain," 
§  86. 

Blocks  not  contiguous. —  It  is  no  valid 
ground  of  objection  that  the  lands  embraced 
in  the  park  are  not  all  contiguous,  and  that 
there  are  intervening  blocks  and  spaces  not 
taken,  if  such  intervening  spaces  are  not  so 
large  as  to  interfere  with  the  integrity  or 
continuity  of  the  plan,  or  the  equalizing  of 
the  assessments.  In  re  Central  Park  Com'rs, 
63  Barb.  (N.  Y.)  282. 

Several  uses  of  land  taken. —  Where  a  town 
board  is  authorized  to  condemn  land  for  use 
in  connection  with  the  town-hall,  a  petition 
to  condemn  land  should  not  be  denied,  be- 
cause the  town  wishes  also  to  utilize  the 
open  space  so  created  as  a  park,  it  appear- 
ing that  such  use  would  not  conflict  with  the 
main  purpose  for  which  the  petition  was  filed, 
which  was  the  protection  of  the  hall  from 
fire  and  the  affording  of  free  access  to  it. 
Town  Bd.  of  Jamaica  v.  Denton,  70  N.  Y. 
Suppl.  837. 
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principle  land  may  be  taken  for  ornamental  court-yards.^^  It  has  further  been 
held  that  the  state  may  in  time  of  peace  condemn  land  for  the  use  of  military 
encampments  and  state  militia,'^  and  the  preserving  and  marking  on  the  site  of  the 
battle  of  Gettysburg  of  the  positions  by  the  military  organizations  at  that  battle 
is  a  public  use  or  purpose  for  which  land  may  be  condemned."^^  It  has  also  been 
held  that  tlie  taking  of  land  for  tlie  establishment  of  free  public  fisheries  is  a 
public  use."^^ 

19.  Sites  For  Public  Buildings.  Lands  may  be  taken  under  the  power  of  emi- 
nent domain  for  public  buildings,'^^  such  as  county  buildings,'^^  public  libraries,"^' 
public  school-houses,*^^  buildings  for  historical  and  geographical  societies,'^^  and  for 
forts,  lighthouses,  and  navy-yards ;  all  these  are  for  public  uses  within  the  mean- 
ing of  the  constitutional  provision. 

20.  Miscellaneous.  Land  may  be  taken  by  tlie  exercise  of  the  right  of  emi- 
nent domain  for  the  establishment  of  a  public  city  market,^^  or  for  the  erection  of 
public  grain  warehouses  or  elevators,  but  not  for  an  elevator  to  be  used  for  the 
purpose  of  sale  of  grain  solely  on  account  of  the  person  seeking  to  condemn  it.^^ 
So  land  may  be  taken  for  the  improvement  of  harbors  and  for  furnishing  better 
and  more  complete  accommodations  for  the  railroad  and  commercial  interests  of 
a  city.^^  Taking  of  land  by  companies  organized  to  supply  gas  to  the  public 
is  a  taking  for  a  public  use.^*  It  is  not  a  proper  exercise  of  the  power  of  eminent 
domain  by  a  city  to  take  lands,  by  inclosing  tliem  in  harbor  lines,  for  the  sole  purpose 
of  preventing  the  erection  of  any  buildings  thereon  which  would  obstruct  1;he  view  of 
a  public  bridge.^^ 

VIL  PROPERTY  Subject  to  appropriation. 

A.  In  GeneraL  All  kinds  of  property  of  whatever  description  are  subject 
to  the  exercise  of  the  power  of  eminent  domain.^^    Not  only  land^"^  and  easements 


71.  Matter  of  New  York,  57  N.  Y.  App. 
Div.  166,  68  N.  Y.  Suppl.  196  [affirmed  in  167 
N.  Y.  624,  60  N.  E.  1108]. 

72.  State  v.  Heppenheimer,  54  N.  J.  L. 
268,  23  Atl.  664. 

73.  U.  S.  V.  Gettysburg  Electric  R.  Co.,  160 
U.  S.  668,  16  S.  Ct.  427,  40  L.  ed.  576.  This 
necessarily  overrules  the  circuit  court  deci- 
sion in  U.  S.  V.  Certain  Tract  of  Land,  67 
Fed.  869. 

74.  Albright  v.  Sussex  County  Lake,  etc., 
Commission,  68  N.  J.  L.  523,  53  Atl.  612. 
See  also  New  England  Trout,  etc..  Club  v. 
Mather,  68  Vt.  338,  35  Atl.  323,  33  L.  R.  A. 
569. 

75.  Rees'  Appeal,  (Pa.  1888)  12  Atl.  427. 

76.  Jockheck  v.  Shawnee  County,  53  Kan. 
780,  37  Pac.  621. 

Clerk's  office. —  A  county  whose  court-house 
and  clerk's  office  are  located  within  the  limits 
of  an  incorporated  city  may  condemn  land 
in  the  city  for  a  clerk's  office.  Norfolk 
County  V.  Cox,  98  Va.  270,  36  S.  E.  380. 

77.  Laird  v.  Pittsburg,  205  Pa.  St.  1,  54 
Atl.  324,  61  L.  R.  A.  332. 

78.  Oakland  Independent  School  Dist.  v. 
Hewitt,  105  Iowa  663,  75  N.  W.  497;  Town- 
ship Bd.  of  Education  v.  Hackmann,  48  Mo. 
243;  Long  v.  Fuller,  68  Pa.  St.  170;  Kitten- 
house  V.  Creasy,  12  Luz.  Leg,  Reg.  (Pa.)  14; 
Williams  v.  Newfane  School  Dist.  No.  6,  33 
Vt.  271. 

A  playground  for  a  school  is  a  public  use. 
Oakland  Independent  School  Dist.  v.  Hewitt, 
105  Iowa  663,  75  N.  W.  497. 

Enlargement  of  school  property. — A  school- 

[VI,  D,  18] 


board  may  condemn  land  for  the  purpose  of 
enlarging  a  school  site  upon  which  a  school- 
house  has  already  been  erected.  In  re  Spring- 
boro  School  Dist.,  21  Pa.  Co.  Ct.  23. 

79.  Wilkes -Barre  v.  Wyoming  Historical, 
etc.,  Soc,  134  Pa.  St.  616,  19  Atl.  809. 

80.  Gilmer  v.  Lime  Point,  18  Cal.  229; 
People  V.  Humphrey,  23  Mich.  471,  9  Am. 
Eep.  94;  Matter  of  League  Island,  1  Brewst. 

(Pa.)  524;  Chappell  v.  U.  S.,  160  U.  S.  499, 

16  S.  Ct.  397,  40  L.  ed.  510. 

81.  Stewart  v.  Great  Northern  R.  Co.,  65 
Minn.  515,  68  N.  W.  208,  33  L.  R.  A.  427; 
In  re  Cooper,  28  Hun  (N.  Y.)  515. 

82.  Gurney  v.  Minneapolis  Union  El.  Co., 
63  Minn.  70,  65  N.  W.  136,  30  L.  R.  A.  534; 
Brass  v.  North  Dakota,  153  U.  S.  391,  14 
S.  Ct.  857,  38  L.  ed.  757;  Munn  v.  Illinois, 
94  U.  S.  113,  24  L.  ed.  77. 

83.  Moore  v.  Sanford,  151  Mass.  285,  24 
N.  E.  323,  7  L.  R.  A.  151. 

84.  People  v.  Stephens,  62  Cal.  209;  John- 
son's Appeal,  (Pa.  1886)  7  Atl.  167;  In  re 
Ohio  Valley  Gas  Co.,  6  Pa.  Dist.  200. 

85.  Farist  Steel  Co.  v.  Bridgeport,  60  Conn. 
278,  22  Atl.  561,  13  L.  R.  A.  590. 

86.  New  York,  etc.,  R.  Co.  v.  Boston,  etc., 
R.  Co.,  36  Conn.  196;  Enfield  Toll  Bridge 
Co.  V.  Hartford,  etc.,  R.  Co.,  17  Conn.  40,  42 
Am.  Dec.  716,  17  Conn.  454,  44  Am.  Dec.  556; 
Hollister  v.  State,  (Ida.  1903)  71  Pac.  541; 
Richmond,  etc.,  R.  Co.  r.  Louisa  R.  Co.,  13 
How.  (U.  S.)  71,  14  L.  ed.  55;  West  River 
Bridge  Co.  v.  Dix,  6  How.  (U.  S.)  507,  12 
L.  ed.  535. 

87.  See  infra,  VII,  B  et  seq. 
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therein,^  but  also  all  kinds  of  personal  pt-operty  may  be  taken  under  the  power  of 
eminent  domain.^^  A  claim  of  an  American  citizen  against  a  foreign  government 
is  of  such  character  that  it  is  subject  to  the  right,^  as  are  also  inventions  secured 
by  letters  patent.^^  Shares  of  stock  in  a  corporation  may  be  taken  for  public  use,^^ 
and  also  leasehold  interests.^^  A  contract  is  property  which  may  be  taken  under 
condemnation  proceedings.^*  The  prohibition  against  impairing  the  obligation  of 
a  contract  does  not  withdraw  such  property  from  the  exercise  of  the  right  of 
eminent  domain.^^  It  has  also  been  said  that  money  is  subject  to  the  right  of 
eminent  domain.^^    But  this  proposition  has  likewise  been  denied.^^ 

B.  Land  and  Its  Appurtenances.  The  term  "  real  estate,''  as  used  in  refer- 
ence to  the  right  of  eminent  domain,  includes  and  covers  all  incorporeal  heredita- 
ments, easements,  rights,  and  privileges  necessary  to  the  construction  and  operation 
of  the  works  for  which  the  land  is  condemned.^^ 

C.  Timber,  Minerals,  Stone,  and  Other  Materials  on  the  Land  Taken. 
The  constitutional  provision  applies  as  well  to  the  taking  of  material,  such  as  stone, 
gravel,  earth,  etc.,  for  the  purpose  of  constructing  the  public  improvement  as  to 
the  taking  of  the  land  itself  upon  which  such  material  may  be  situated. A 
railroad  company  having  acquired  a  right  of  way  is  entitled  to  use  so  much  of 
the  timber,  earth,  gravel,  stone,  and  other  materials  thereon  as  may  be  necessary 
for  the  proper  construction  or  repair  of  its  roadway,  either  in  adjacent  localities 
or  elsewhere ;  ^  but  the  company  cannot  sell  or  otherwise  convert  such  materials 


88.  See  {nfra,  VII,  E. 

89.  Homochitto  Kiver  Com'rs  v.  Withers, 
29  Miss.  21,  64  Am.  Dee.  126;  Christy  v.  St. 
Louis,  20  Mo.  143,  61  Am.  Dec.  598;  People 
r.  Brooklyn,  9  Barb.  (N.  Y.)  535;  Southern 
Kansas  R.  Co.  v.  Oklahoma  Citj^  12  Okla.  82, 
C9  Pac.  1050. 

90.  Meade  v.  U.  S.,  2  Ct.  CI.  224. 

"A  man's  choses  in  action,  the  debts  due 
him,  are  as  much  property  and  as  sacred  in 
the  eye  of  the  law  as  are  his  houses  and 
lands,  his  horses  and  his  cattle.  And  when 
taken  for  the  public  good,  or  released  or  can- 
celled to  secure  an  object  of  public  import- 
ance, are  to  be  paid  for  in  the  same  manner." 
Meade  v.  U.  S.,  2  Ct.  CI.  224.  275. 

91.  Brady  Atlantic  Works,  3  Fed.  Cas. 
No.  1,794,  2  Ban.  &  A.  436,  4  Cliff.  408. 

92.  Black  v.  Delaware,  etc.,  Canal  Co.,  24 
N.  J.  Eq.  455.  A  lease  of  one  railroad  com- 
pany to  another,  for  the  purpose  of  securing 
more  extended  public  highways,  and  to  se- 
cure regular  and  easy  communication  Avith 
other  states,  is  a  public  use  which  authorizes 
the  taking  of  the  interests  of  the  dissenting 
stock-holders  on  payment  of  compensation. 
Black  V.  Delaware,  etc..  Canal  Co.,  22  N.  J. 
Eq.  130:  Dickinson  v.  Consolidated  Traction 
Co.,  114  Fed.  232. 

93.  Pause  r.  Atlanta,  98  Ga.  92,  26  S.  E. 
489.  58  Am.  St.  Rep.  290. 

94.  Long  Island  Water  Supply  Co.  v. 
Brooklyn,  l66  U.  S.  685,  17  S.  Ct.  718,  41 
L.  ed.  1165;  Richmond,  etc.,  R.  Co.  f.  Louisa 
R.  Co.,  13  How.  (U.  S.)  71, '14  L.  ed.  55.  See 
also  Atlanta  University  r.  Atlanta,  93  Ga. 
468,  21  S.  E.  74. 

95.  Long  Island  Water  Supply  Co.  r. 
Brooklyn,  166  U.  S.  685,  17  S.  Ct.  718,  41 
L.  ed.  1165.  See  also  Constitutional  Law, 
8  Cyc.  975. 

96.  People  r.  Brooklyn,  9  Barb.  (N.  Y.) 
535. 


97.  Emery  v.  San  Francisco  Gas  Co.,  28 
Cal.  345;  Burnett  f.  Sacramento,  12  Cal.  76, 
73  Am.  Dec.  518. 

98.  Googins  f.  Boston,  etc.,  R.  Co.,  155 
Mass.  505,  30  N.  E.  71;  In  re  Metropolitan 
El.  R.  Co.,  2  N.  Y.  Suppl.  278;  Southern 
Kansas  R.  Co.  v.  Oklahoma  City,  12  Okla. 
82,  69  Pac.  1050. 

99.  California. — Reclamation  Dist.  No.  542 
r.  Turner,  104  Cal.  334,  37  Pac.  138. 

Illinois. — •  St.  Louis,  etc.,  R.  Co.  v.  Illinois 
Inst,  for  Education  of  Blind,  43  111.  303, 
Walker,  C.  J.,  delivering  opinion  of  the  court. 

Maine. —  Ford  v.  Lincoln  County  Com'rs, 
04  Me.  408. 

Maryland. —  Baltimore,  etc.,  R.  Co.  v. 
Thompson,  10  Md.  76. 

Neio  York. —  Water  Com'rs  v.  Lawrence,  3 
Edw.  552. 

Ohio. —  Bliss  V.  Hosmer,  15  Ohio  44 ;  Bates 
Cooper,  5  Ohio  115. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  105. 

1.  Georgia. —  Hopkins  v.  Florida  Cent., 
etc.,  R.  Co.,  97  Ga.  107,  25  S.  E.  452. 

Jllinois. —  St.  Louis,  etc.,  R.  Co.  v.  Illinois 
Inst,  for  Education  of  Blind,  43  111.  303. 

Toiva. —  Preston  v.  Dubuque,  etc.,  R.  Co.,  11 
Iowa  15 :  Henry  v.  Dubuque,  etc.,  R.  Co.,  2 
Iowa  288. 

Kansas. —  Earlywine  v.  Topeka,  etc.,  R.  Co., 
43  Kan.  746,  23  Pac.  940. 

Maryland. —  Baltimore,  etc.,  R.  Co.  v. 
Thompson,  10  Md.  70. 

Massachusetts. —  Brainard  v.  Clapp,  10 
Cush.  6,  57  Am.  Dec.  74. 

Neny  Hampshire. —  Chapin  v.  Sullivan  R. 
Co.,  39  N.  H.  564,  75  Am.  Dec.  237 ;  Blake  v. 
Rich,  34  N.  H.  282. 

NciD  Jersey. —  Taylor  r.  New  York,  etc.,  R. 
Co.,  38  N.  J.  L.  28. 

Pennsylvania. —  Lyon  r.  Gormley,  53  Pa. 
St.  261. 
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to  its  own  use  except  for  the  purposes  above  stated.^  So  also  where  the  public 
have  acquired  an  easement  for  a  street  or  highway,  and  the  surface  of  the  land  is 
above  the  grade,  so  that  in  order  to  reach  the  grade  line  it  is  necessary  to  remove 
the  superincumbent  material,  this  may  be  used  on  other  portions  of  the  street  or 
road  on  the  premises  of  other  landowners  ;  but  only  such  material  may  be  so 
used  as  is  necessarily  removed  for  the  process  of  construction  or  repair.^  And 
this  rule  applies  to  turnpike  companies/ 

D.  Dwelling'-Houses,  Buildings,  Etc. —  l.  In  General.  In  the  absence  of 
statutory  prohibition  a  dwelling-house  or  other  building  may  be  taken  or  removed 
under  the  right  of  eminent  domain  like  any  other  species  of  real  estate ;  ^  and  the 
legislature  may  provide  that  in  taking  lands  the  buildings  may  be  taken  abso- 
lutely, or  that  no  interest  in  the  buildings  shall  be  taken ;  but  the  owner  may  be 
compelled  to  remove  them  off  the  part  taken,  in  case  he  has  land  left  upon  which 
they  may  be  removed.^  Nevertheless  the  statutes  of  many  of  the  states  contain 
provisions  prohibiting  the  taking  or  destruction  of  dwelling-houses  or  other 
buildings;^  but  these  statutes  have  been  held  not  to  apply  to  railroad  companies 
authorized  by  general  statute  to  take  as  much  adjoining  land  as  is  necessary,  when 
public  necessity  requires  the  w^idening  of  their  roads  ;^  and  it  has  also  been 
decided  that  a  statute  prohibiting  a  railroad  company  from  invading  the  dwelling- 
house  of  any  person  for  any  space  within  sixty  feet  thereof  does  not  prohibit  the 


Rhode  Island. — Aldrich  v.  Drury,  8  R.  I. 
554,  5  Am.  Rep.  624. 

W est  Virginia. —  Teter  v.  West  Virginia 
Cent.,  etc.,  R.  Co.,  35  W.  Va.  433,  14  S.  E. 
146. 

The  word  "construction"  as  applied  to  a 
railroad  implies  something  more  than  the 
mere  making  of  the  road-bed;  it  covers  the 
preparation  of  the  road  for  use  in  a  safe  and 
convenient  manner.  Hence  the  company  has 
the  right  to  remove  timber  not  actually  re- 
quired to  build  the  road,  but  which  inter- 
feres with  the  running  of  the  cars.  Preston 
V.  Dubuque,  etc.,  R.  Co.,  11  Iowa  15. 

A  stream  of  water  cannot  be  considered  a 
"  material."  Baring  v.  Erdman,  2  Fed.  Cas. 
No.  981. 

Grass  and  bushes. —  A  railroad  company 
has  a  right  to  remove  and  destroy  the  grass, 
bushes,  and  rubbish  on  its  right  of  way  for 
the  purpose  of  diminishing  the  danger  of 
fire.  Hayden  v.  Skillings,  78  Me.  413,  6  Atl. 
830. 

In  Missouri  it  has  been  held  that  the  de- 
cree of  condemnation  vests  in  the  company 
the  title  to  the  earth  and  minerals  found 
above  the  grade  of  the  road  and  whose  ex- 
cavation is  necessary  for  the  construction  of 
the  road,  but  minerals  lying  below  the  level 
of  the  road  and  whose  excavation  is  not  neces- 
sary in  the  construction  of  the  road  belong 
to  the  owner  of  the  land  condemned.  Evans 
V.  Haefner,  29  Mo.  141. 

2.  Aldrich  v.  Drury,  8  R.  I.  554,  5  Am.  Rep. 
624. 

3.  New  Haven  v.  Sergant,  38  Conn.  50,  9 
Am.  Rep.  360;  Denniston  v.  Clark,  125  Mass. 
216;  Bissell  V.  Collins,  28  Mich.  277,  15  Am. 
Rep.  217;  Hymes  v.  Estv,  133  N.  Y.  342,  31 
N.  E.  105 ;  Roberts  v.  Sadler,  104  N.  Y.  2'29, 
10  N.  E.  428,  58  Am.  Rep.  498. 

Taking  for  a  way  land  already  used  for 
that  purpose  takes  all  things  existing  upon 
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it  and  adapted  to  its  use  as  a  way,  such  as 
flagstones,  gravel,  bridges,  culverts,  etc.,  so 
that  the  appraisal  in  such  case  should  be  of 
the  land  with  all  these  incidents  of  its  con- 
dition. Ford  V.  Lincoln  County  Com'rs,  64 
Me.  408 ;  Central  Bridge  Corp.  v.  Lowell,  15 
Gray  (Mass.)  110. 

4.  Kelly  v.  Donahoe,  2  Mete.  (Ky.)  482; 
McClenachan  v.  Curwin,  3  Yeates  (Pa.)  362. 

5.  Wells  V.  Somerset,  etc.,  R.  Co.,  47  Me. 
345 ;  Mangles  v.  Hudson  County,  55  N.  J.  L. 
88,  25  Atl.  322,  17  L.  R.  A.  785. 

6.  Mangles  v.  Hudson  County,  55  N.  J.  L. 
88,  25  Atl.  322,  17  L.  R.  A.  785;  Patchin  v. 
Brooklyn,  2  Wend.  (N.  Y.)  377;  Brocket  v. 
Ohio,  etc.,  R.  Co.,  14  Pa.  St.  241,  53  Am.  Dec. 
534. 

7.  Charles  St.  Ave.  Co.  v.  Merryman,  10 
Md.  536;  Burgess  v.  Clark,  35  N.  C.  109; 
Fork  Ridge  Baptist  Cemetery  Assoc.  v.  Redd, 
33  W.  Va.  262,  10  S.  E.  405;  McConiha  v. 
Guthrie,  21  W.  Va.  134. 

Statutes  prohibiting  exercise  of  power. — ^A 
statute,  whereby  the  court  is  forbidden  to 
confirm  the  report  of  the  commissioners,  if 
they  take  away  houses,  etc.,  by  necessary 
implication  forbids  the  commissioners  to  in- 
clude them  in  their  survey.  Burgess  v. 
Clark,  35  N.  C.  109.  But  a  statute  prohibit- 
ing the  laying  out  of  a  cemetery  within 
twenty  rods  of  a  dwelling-house  does  not 
prevent  the  taking  for  cemetery  purposes  of  a 
dwelling-house  with  the  land  on  which  it 
stands.    Crowell  v.  Londonderry,  63  N.  H.  42. 

8.  Marlor  v.  Philadelphia,  etc.,  R.  Co.,  166 
Pa.  St.  524,  31  Atl.  255.  Compare  Weigold 
V.  Pittsburg,  etc.,  R.  Co.,  208  Pa.  St.  81,  57 
Atl.  188^  holding  that  a  constitutional  pro- 
vision that  any  association  may  construct  a 
railroad  between  any  points  within  the  state 
does  not  repeal  by  implication  a  statute  ex- 
empting dwelling-houses  from  condemnation 
by  a  railroad  company. 
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company  from  laying  out  its  road  on  its  own  land  within  sixty  feet  of  a  dwelling 
on  another's  land.^ 

2.  Construction  of  Particular  Terms  —  a."  Dwellings  "  and  "  Dwelling-Houses." 

In  order  that  a  dwelling-house  may  have  the  protection  given  by  the  statute  the 
construction  and  occupancy  thereof  must  be  hona  fide}^  A  hona  fide  occupancy 
by  a  tenant  will,  however,  entitle  the  owner  to  the  exemption. The  term 
dwelling"  or  "dwelling-house"  has  been  held  to  include  curtilages,  although 
the  decisions  are  not  harmonious.^^  The  term  "dwelling-house"  has  been  held 
not  to  include  a  garden  or  orchard.^^  And  a  billiard  room  adjoining  a  hotel  and 
used  exclusively  as  a  billiard  room  is  not  a  "  dwelling." 

b.  Gardens  and  Orchards.  A  wild  plum  tree,  a  small  grape  vine,  a  wild  cur- 
rant bush,  and  some  small  rose-bushes  do  not  constitute  a  garden,^^  and  a  lane 
through  an  orchard  used  as  access  to  a  mill  with  the  owner's  consent  is  not  an 
or  chard, within  the  meaning  of  these  statutes  exempting  gardens  and  orchards. 
Such  statutes  do  not  apply  to  gardens  made  upon  a  right  of  way  after  completion 
of  the  track  but  before  the  company  had  taken  actual  possession  of  the  land  on 
which  the  garden  was  made.^^  Under  these  statutes  it  has  been  held  that  the 
term  "garden"  includes  only  land  actually  in  cultivation,  and  not  all  the  land 
inclosed, and  that  a  highway  may  be  extended  through  an  orchard  if  the  owner's 
beneficial  use  and  enjoyment  thereof  is  not  interrupted.^^ 


9.  Richmond,  etc.,  E.  Co.  v.  Wicker,  13 
Gratt.  (Va.)  375. 

10.  Moving  into  a  dwelling  after  a  road  has 
been  projected  merely  to  obtain  the  benefit  of 
the  statute  will  not  suffice.  Johnson  v.  Phila- 
delphia, etc..  Terminal  R.  Co.,  33  Wkly.  Notes 
Cas.  (Pa.)  184.  To  the  same  effect  see  Hag- 
ner  v.  Pennsylvania,  etc.,  R.  Co.,  154  Pa.  St. 
475,  25  All.  1082. 

Putting  up  and  occupying  a  shanty  for 
the  sole  purpose  of  preventing  the  condemna- 
tion will  not  entitle  the  owner  to  the  exemp- 
tion. Morris  v.  Schallsville  Branch  Win- 
chester, etc.,  Turnpike  Road  Co.,  4  Bush 
(Ky.)  448. 

11.  Chesapeake,  etc.,  R.  Co.  f.  Pack,  6 
W.  Va.  397. 

12.  That  dwelling-house  includes  curtilage 
see  Swift's  Appeal,  111  Pa.  St.  516,  2  Atl. 
539. 

For  the  contrary  view  see  Wells  v.  Somer- 
set, etc.,  R.  Co.,  47  Me.  345. 
Location  of  a  railroad  across  the  corner  of 

a  lot  when  it  does  not  interfere  with  the  use 
and  enjoyment  of  a  dwelling-house  on  another 
part  of  the  lot  one  hundred  and  twenty-five 
feet  distant  is  not  within  the  prohibition  of 
the  meaning  of  the  statute  prohibiting  the 
railroad  to  be  so  located  as  to  pass  through 
any  dwelling-house.  Rudolph  v.  Pennsyl- 
vania, etc.,  R.  Co.,  166  Pa.  St.  430,  31  Atl. 
131. 

Appropriation  of  the  rear  of  a  lot  is  not  in 

violation  of  such  statutes,  although  access 
to  the  owner's  outbuildings  from  an  alley  is 
thus  destroyed,  if  the  outhouses  can  be  ap- 
proached from  the  street  in  front  by  re- 
ducing the  size  of  the  grass  plot  and  remov- 
ing some  flower-beds.  The  grass  and  flowers, 
however  pleasant  and  ornamental,  are  not  es- 
sential to  the  enjoyment  of  the  dwelling. 
Lyle  V.  McKeespor't,  etc.,  R.  Co.,  131  Pa.  St. 
437,  18  Atl.  1111,  1112. 

Road  running  through  lawn  and  garden. — 
Where  a  proposed  railroad  passes  through  the 


tract  on  which  a  dwelling-house  is  situated, 
but  does  not  change  the  route  of  the  carriage- 
way to  the  house,  nor  materially  interfere 
with  the  use  of  the  spring-house;  where  it  is 
fifty  feet  distant  from  the  barn,  and  does  not 
pass  between  the  house  and  barn,  it  is  not 
within  the  prohibition  of  the  statute,  al- 
though it  runs  through  and  across  the  lawn 
and  garden.  Damon  v.  Baltimore,  etc.,  R.  Co., 
119  Pa.  St.  287,  13  Atl.  217. 

Objection,  how  raised. —  The  question 
whether  or  not  a  proposed '  route  passes 
through  the  curtilage  of  a  dwelling-house 
which  is  exempt  cannot  be  determined  on  ex- 
ceptions to  the  report  of  the  viewers  and  a 
motion  to  dismiss,  where  the  alleged  facts 
are  denied.  In  re  Lehigh,  etc.,  R.  Co.,  7 
Northam.  Co.  Rep.  (Pa.)  77. 

13.  Wells  V.  Somerset,  etc.,  R.  Co.,  47  Me. 
345. 

14.  Pancoast  f.  Troth,  34  N.  J.  L.  377. 

15.  Ballou  V.  Elder,  95  Iowa  693,64  N.  W. 
622. 

16.  People  V.  Dutchess  County,  23  Wend. 
(N.  Y.)  360. 

17.  Dargan  v.  Carolina  Cent.  R.  Co.,  131 
N.  C.  623,  42  S.  E.  979,  holding  that  any  sub- 
sequent use  by  the  owner  of  land  condemned 
by  the  company  is  always  subject  to  the 
actual  necessity  of  the  use  of  the  land  by  the 
company  for  the  purpose  granted  under  the 
charter. 

18.  People  V.  Greenburgh,  57  N.  Y.  549. 
Compare  Seymour  v.  State,  19  Wis.  240,  hold- 
ing that  a  road  cannot  be  laid  out  so  as  to  de- 
prive the  owner  of  an  orchard  of  the  entire 
or  partial  enjoyment  of  his  fruit  trees,  and  it 
must  be  laid  out  at  some  reasonable  distance 
from  the  trees ;  and  that  if  the  owner  of  a 
garden  has  laid  it  out  with  a  small  strip  of 
grass  or  walk  along  the  fence  he  cannot  be  re- 
quired to  surrender  this  for  a  highway  up  to 
the  tilled  portion  of  the  garden.  Seymour  V. 
State,  19  Wis.  240. 

19.  Snyder  v.  Plass,  28  N.  Y.  465. 
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c.  Houses.  Within  tlie  meaning  of  the  English  Lands  Clauses  Act  of  1845  the 
word  ^' house"  includes  everything  which  passes  by  that  word  under  a  convey- 
ance or  devise,  and  it  is  to  be  understood  in  the  general  and  common  acceptation.^^ 
It  has  been  held  to  include  gardens,  orchards,  stables,  and  outhouses.^^  The  term 
does  not,  however,  include  land  which  is  not  necessary  for  the  convenient  use  and 
occupation  of  the  houses,  but  only  for  the  personal  use  and  convenience  of  the 
owner  and  occupier.^^  While  the  English  statute  protects  owners  from  being 
obliged  to  sell  a  part  only,  if  willing  and  able  to  sell  the  whole,  it  contains  no 
words  making  it  peremptory  on  the  company,  under  notice  of  wanting  part,  to 
take  the  whole.^"^ 

d.  Manufactories.  The  word  "  manufactory  "  as  used  in  the  English  Lands 
Clauses  Act^^  includes  everything  appurtenant  to  or  essential  to  the  conduct  of 
the  business.  It  includes  appurtenances  for  supplying  water-power,^^  land  used 
for  the  deposit  of  ashes  from  the  works,^^  and  cottages  used  as  warehouses  sepa- 
rated from  the  main  workshops  by  a  road.^^  It  also  includes  trades  fixtures,^^  and 
the  force  of  the  statute  cannot  be  evaded  by  tunneling  under  or  bridging  over 
property  sought  to  be  taken. ^ 

e.  Miscellaneous.    The  term    outhouse "  includes  a  spring-house.^^    A  cow 


20.  St.  8  &  9  Vict.  c.  18,  §  92,  which  pro- 
vides that  no  party  shall  be  required  to  sell  or 
convey  to  the  promoters  of  an  undertaking  a 
part  only  of  any  house  or  other  building  or 
manufactory,  if  such  party  be  willing  and 
able  to  sell  the  whole. 

21.  Steele  v.  Midland  R.  Co.,  L.  R.  1  Ch. 
275,  12  Jur.  N.  S.  218,  14  L.  T.  Rep.  N.  S.  3, 
14  Wkly.  Rep.  307 ;  King  v.  Wycombe  R.  Co., 
28  Beav.  104,  6  Jur.  N.  S.  239,  29  L.  J.  Ch. 
462,  2  L.  T.  Rep.  N.  S.  107;  Fergusson  v. 
London,  etc.,  R.  Co.,  3  De  G.  J.  &  S.  653,  33 

J.  Ch.  29,  9  L.  T.  Rep.  N.  S.  134,  2  New 
Rep.  566,  11  Wkly.  Rep.  1088,  68  Eng.  Ch. 
495 ;  Grosvenor  v.  Hampstead  Junction  R. 
Co.,  1  De  G.  &  J.  446,  3  Jur.  N.  S.  1085,  26 
L.  J.  Ch.  731,  5  Wkly.  Rep.  812,  58  Eng.  Ch. 
346;  Kerford  v.  Seacombe,  etc.,  R.  Co.,  52 
J.  P.  487,  57  L.  J.  Ch.  270,  58  L.  T.  Rep. 
N.  S.  445,  36  Wkly.  Rep.  431;  Hewson  v. 
South-Western  R.  Co.,  2  L.  T.  Rep.  N.  S.  369, 
8  Wkly.  Rep.  467. 

Two  houses  with  internal  communication, 
and  occupied  as  one,  will  be  considered  as  one 
entire  house.  Siegenberg  v.  Metropolitan 
Dist.  R.  Co.,  49  L.  T.  Rep.  N.  S.  554.  32 
Wkly.  Rep.  333.  See  Harvie  v.  South  Devon 
R.  Co.,  32  L.  T.  Rep.  N.  S.  1,  23  Wkly.  Rep. 
202. 

A  wing  to  a  hospital,  joined  to  the  main 
building  by  a  wall  only,  but  used  for  the  same 
purpose  as  the  main  building,  constitutes  a 
part  of  the  hospital.  St.  Thomas'  Hospital 
V.  Charing  Cross  R.  Co.,  1  Johns  &  H.  400, 
7  Jur.  N.  S.  256,  30  L.  J.  Ch.  395,  4  L.  T. 
Rep.  N.  S.  13,  9  Wkly.  Rep.  411. 

Where  the  house  is  unfinished,  but  the  de- 
sign is  that  the  land  taken  by  the  railway 
shall  when  the  house  is  finished  form  a  part 
of  the  garden  attached  to  the  house,  the  com- 
pany must  take  the  whole  property,  including 
the  unfinished  house.  Alexander  v.  Crystal 
Palace  R.  Co.,  30  Beav.  556,  8  Jur.  N.  S. 
833,  31  L.  J.  Ch.  500;  Grosvenor  v.  Hamp- 
stead Junction  R.  Co.,  1  De  G.  &  J.  446,  3 
Jur.  N.  S.  1085,  26  L.  J.  Ch.  731,  5  Wkly. 
Rep.  812,  58  Eng.  Ch.  346. 
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22.  Salter  v.  Metropolitan  Dist.  R.  Co., 
L.  R.  9  Eq.  432,  39  L.  J.  Ch.  567;  King  v. 
Wycombe  R.  Co.,  28  Beav.  104,  6  Jur.  N.  S. 
239,  29  L.  J.  Ch.  462,  2  L.  T.  Rep.  N.  S.  107 ; 
Cole  V.  West  London,  etc.,  R.  Co.,  27  Beav. 
242,  5  Jur.  N.  S.  1114,  28  L.  J.  Ch.  767,  1 
L.  T.  Rep.  N.  S.  178;  Barnes  v.  Southsea  R. 
Co.,  27  Ch.  D.  536,  51  L.  T.  Rep.  N.  S.  762, 
32  Wkly.  Rep.  976;  Kerford  t\  Seacombe,  etc., 
R.  Co.,  52  J.  P.  487,  57  L.  J.  Ch.  270,  58 
L.  T.  Rep.  N.  S.  445,  36  Wkly.  Rep.  431; 
Hewson  v.  South-Western  R.  Co.,  2  L.  T. 
Rep.  N.  S.  369,  8  Wkly.  Rep.  467. 

23.  Steele  v.  Midland  R.  Co.,  L.  R.  1  Ch. 
275,  12  Jur.  N.  S.  218,  14  L.  T.  Rep.  N.  S.  3, 
1.4  Wkly.  Rep.  367 ;  Marson  r.  London,  etc., 
R.  Co.,  L.  R.  6  Eq.  101,  37  L.  J.  Ch.  483,  18 
L.  T.  Rep.  N.  S.  319;  Fergusson  v.  London, 
etc.,  R.  Co.,  3  De  G.  J.  &  S.  653,  33  L.  J.  Ch. 
29,  9  L.  T.  Rep.  N.  S.  134,  2  New  Rep.  566, 
11  Wkly.  Rep.  1088,  68  Eng.  Ch.  495. 

24.  Reg.  V.  London,  etc.,  R.  Co.,  12  Q.  B. 
775,  12  Jur.  973,  17  L.  J.  Q.  B.  326,  5  R.  & 
Can.  Cas.  669,  64  E.  C.  L.  775. 

25.  St.  8  &  9  Vict.  c.  18,  §  92. 

26.  Furniss  f.  Midland  R.  Co.,  L.  R.  6 
Eq.  473. 

27.  SparroAV  v.  Oxford,  etc.,  R.  Co.,  2 
De  G.  M.  &  G.  94,  16  Jur.  703,  21  L.  J.  Ch. 
731,  51  Eng.  Ch.  73,  42  Eng.  Reprint  806. 

28.  Spackman  t*.  Great  Western  R.  Co.,  1 
Jur.  N.  S.  790. 

29.  Gibson  v.  Hammersmith,  etc.,  R.  Co.,  2 
Dr.  &  Sm.  603,  9  Jur.  N.  S.  221,  32  L.  J.  Ch. 
337,  8  L.  T.  Rep.  N.  S.  43,  1  New  Rep.  305, 
11  Wkly.  Rep.  299. 

30.  Furniss  v.  Midland  R.  Co.,  L.  R.  6  Eq. 
473 ;  Sparrow  v.  Oxford,  etc..  R.  Co.,  2  De  G. 
M.  &  G.  94,  16  Jur.  703,  21  L.  J.  Ch.  731,  51 
Eng.  Ch.  73,  42  Eng.  Reprint  806;  Pinchin  f. 
London,  etc.,  R.  Co.,  2  Eq.  Rep.  1172,  1  Jur. 
N.  S.  241,  1  Kay  &  J.  34,  3  Wkly.  Rep.  52; 
same  case  on  appeal,  5  De  G.  M.  &  G.  851,  3 
Eq.  Rep.  433,  1  Jur.  N.  S.  241,  24  L.  J.  Ch. 
417,  3  Wkly.  Rep.  125,  54  Eng.  Ch.  667,  43 
Eng.  Reprint  1101. 

31.  Willoughby  v.  Shipman,  28  Mo.  50. 
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stable,  wagon  shed,  and  chicken  houses  are  within  the  term  "  buildings  and  fix- 
tures." ^  The  term  "  buildings  not  erected  "  does  not  include  a  house  so  altered 
that  only  the  party  wall  and  the  front  foundation  of  the  cellar  wall  is  left  of  it.^^ 
Ground  adjoining  a  sawmill  and  used  for  piling  logs,  the  limits  of  which  are  not 
fixed  by  fences  or  visible  boundaries,  is  not  a  "  mill  yard."  ^ 

E.  Easements.  An  easement  is  an  interest  in  land  which  is  subject  to  con- 
demnation, and  for  which  the  owner  is  entitled  to  compensation,  as  much  so  as  if 
the  land  were  taken  to  which  the  easement  is  appurtenant.^^  And  when  the  stat- 
ute uses  the  words  "  land  "  or  '*  real  estate  "  it  will  be  held  to  include  easements,^^ 
especially  where  the  statute  declares  that  those  words  shall  include  lands,  here- 
ditaments, and  all  rights  thereto  and  interests  therein.^^ 

F.  Franchises.  A  franchise  must  be  surrendered  up  for  a  public  use,  like 
any  other  property,  upon  just  compensation  being  made,  although  where  the 
franchise  belongs  to  a  corporation  it  constitutes  an  inviolable  contract  with  the 
state.^^  The  grant  of  a  franchise  is  of  no  higher  order,  and  confers  no  more 
secure  title,  than  a  grant  of  land  to  an  individual ;  and  when  the  public  neces- 


32.  Smart  v.  Hart,  75  Wis.  471,  44  N.  W. 
514. 

33.  Philadelphia  v.  Johnson,  11  Phila. 
<Pa.)  197. 

34.  People  v.  Kingman,  24  N.  Y.  559. 

35.  A'ety  Jersey. —  Albright  v.  Sussex 
County  Lake,  etc.,  Commission,  68  N.  J.  L. 
523,  53  Atl.  612. 

]Vei(;  Yorli. —  Ray  v.  New  York  Bay  Ex- 
tension R.  Co.,  34  N.  Y.  App.  Div.  3,  53  N.  Y. 
Suppl.  1052:  Buffalo,  etc.,  R.  Co.  v.  Overton, 
35  Hun  157. 

Oklahoma. —  Southern  Kansas  R.  Co.  i'. 
Oklahoma  City,  12  Okla.  82,  69  Pac.  1050. 

Vermont. — ^Deavitt  V.  Washington  County, 
75  Vt.  156,  53  Atl.  563. 

England. —  Ford  v.  Metropolitan  R.  Co.,  17 
Q.  B.  D.  12,  50  J.  P.  661,  55  L.  J.  Q.  B.  296. 
54  L.  T.  Rep.  N.  S.  718,  34  Wkly.  Rep.  426; 
Eagle  V.  Charing  Cross  R.  Co.,  L.  R.  2  C.  P. 
638,  36  L.  J.  C.  P.  297,  16  L.  T.  Rep.  N.  S. 
593,  15  Wkly.  Rep.  1016;  Buccleuch  v.  Metro- 
politan Bd,  of  Works,  L.  R.  5  H.  L.  418,  41 
L.  J.  Exch.  137,  27  L.  T.  Rep.  N.  S.  1. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  104. 

An  easement  running  with  the  land  is  ac- 

(j[uired  by  a  condemnation  of  the  land.  Dea- 
vitt  V.  Washington  County,  75  Vt.  156,  53 
Atl.  563. 

New  easements. —  Where  a  water  board  is 
authorized  to  take  "  lands  in  fee,  easements, 
rights,  and  other  property,"  it  may  not  only 
take  existing  easements,  but  may  acquire  new 
easements  in  land.  Burnett  v.  Com.,  169 
Mass.  417,  48  N.  E.  758. 

A  railroad  company  cannot  deprive  the 
owner  of  a  farm  through  which  its  road. runs 
of  his  right  to  a  farm  crossing,  even  upon 
payment  of  compensation.  But  it  may  ex- 
tinguish such  easement  at  the  place  where  it 
was  first  located  or  used,  in  case  the  land- 
owner can  have  the  crossing  at  some  other 
point.  In  re  New  York,  etc.,  R.  Co.,  44  Hun 
(N.  Y.)  194. 

36.  Ross  V.  Georgia,  etc.,  R.  Co.,  33  S.  C. 
477.  12  S.  E.  101. 

37  Onosrins  r.  Boston,  etc.,  R.  Co.,  155 
Mass.  505,  30  N.  E.  71. 


38.  California. —  Indian  Canon  Road  Co.  f. 
Robinson,  13  Cal.  519. 

Connecticut. —  Hartford  v.  Hartford  Bridge 
Co.,  17  Conn.  79. 

Georgia. —  Shorter  v.  Smith,  9  Ga.  517. 

Illinois. —  Metropolitan  City  R.  Co.  v.  Chi- 
cago West.  Div.  R.  Co.,  87  111.  317. 

Maine. —  Kennebec  Water  Dist.  v.  Water- 
ville,  96  Me.  234,  52  Atl.  774,  97  Me.  185,  54 
Atl.  9,  60  L.  R.  A.  856;  State  v.  Noyes,  47 
Me.  189. 

Maryland. —  Baltimore,  etc.,  Turnpike 
Road  I'.  Baltimore,  etc.,  Pass.  R.  Co.,  81  Md. 
247,  31  Atl.  854.  ' 

Massachusetts. —  Boston  Water  Power  Co. 
V.  Boston,  etc.,  R.  Corp.,  23  Pick.  360. 

Missouri. —  Kansas,  etc..  Coal  R.  Co.  v. 
Northwestern  Coal,  etc.,  Co.,  161  Mo.  288, 
61  S.  W.  684,  84  Am.  St.  Rep.  717,  51  L.  R.  A. 
936. 

New  Hampshire —  Crosby  v.  Hanover,  36 
N.  H,  404;  Backus  v.  Lebanon,  11  N.  H. 
19,  35  Am.  Dec.  466;  Peirce  v.  Somersworth, 
10  N.  H.  369;  Barber  v.  Andover,  8  N.  H. 
398. 

Neiv  Jersey. —  Black  v.  Delaware,  etc.. 
Canal  Co.,  24"  N.  J.  Eq.  455. 

New  York. —  Matter  of  Long  Island  Water 
Supply  Co.,  73  Hun  499,  26  N.  Y.  Suppl.  198. 

Pennsylvania. —  Philadelphia,  etc.,  Ferry 
Pass.  R.  Co.'s  Appeal,  102  Pa.  St.  123 ;  Lewis 
V.  Germantown,  etc.,  R.  Co.,  16  Phila.  621; 
Union  Pass.  R.  Co.  r.  Continental  R.  Co.,  11 
Phila.  321;  Philadelphia,  etc.,  R.  Co.'s  Ap- 
peal, 1  Montg.  Co.  Rep.  129,  2  Walk.  291. 

Tennessee. —  Nashville,  etc.,  Turnpike  Co. 
r.  Davidson  County,  106  Tenn.  258,  61  S.  W. 
68. 

Vermont. —  White  River  Turnpike  Co.  v. 
Vermont  Cent.  R.  Co.,  21  Vt.  590:  Arming- 
ton  V.  Barnet,  15  Vt.  745,  40  Am.  Dec.  705. 

Virginia. — James  River,  etc.,  Co.  v.  Thomp- 
son, 3  Gratt.  270. 

United  States. —  Richmond,  etc.,  R.  Co.  r. 
Louisa  R.  Co.,  13  How.  71.  14  L.  ed.  55; 
West  River  Bridge  Co.  r.  Dix,  6  How.  507, 
12  L.  ed.  535. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain/* 
§  103. 
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sities  require  it,  tlie  one  as  well  as  the  other  may  be  taken  for  public  purposes  on 
making  suitable  compensation  ;  nor  does  such  an  exercise  of  the  right  of  eminent 
domain  interfere  with  the  inviolability  of  contracts.^^  The  rule  extends  to  street 
railroads/^  to  turnpike  and  plank-roads,^^  toll-bridges,^^  railroad  rights  of  way,^ 
to  ferries,^^  to  mill  privileges,^^  and  to  water-rights.^® 


Reason  for  rule. —  The  rule  "  rests  on  the 
basis  that  public  convenience  and  necessity 
are  of  paramount  importance  and  obligation, 
to  which,  when  duly  ascertained  and  declared 
by  the  sovereign  authority,  all  minor  con- 
siderations and  private  rights  and  interests 
must  be  held,  in  a  measure  and  to  a  certain 
extent,  subordinate.  By  the  grant  of  a  fran- 
chise to  individuals  for  one  public  purpose, 
the  legislature  do  not  forever  debar  them- 
selves from  giving  to  others  new  and  para- 
mount rights  and  privileges  when  required  by 
public  exigencies,  although  it  may  be  neces- 
sary in  the  exercise  of  such  rights  and  privi- 
leges to  take  and  appropriate  a  franchise 
previously  granted.  If  such  were  the  rule, 
great  public  improvements,  rendered  neces- 
sary by  the  increasing  wants  of  society  in 
the  development  of  civilization  and  the  prog- 
ress of  the  arts,  might  be  prevented  by  the 
legislative  grants  which  were  wise  and  expe- 
dient in  their  time,  but  which  the  public 
necessities  have  outgrown  and  rendered  obso- 
lete." Central  Bridge  Corp.  v.  Lowell,  4  Gray 
(Mass.)  474,  481. 

39.  Richmond,  etc.,  R.  Co.  v.  Louisa  R. 
Co.,  13  How.  (U.  S.)  71,  14  L.  ed.  55. 

40.  Louisville  City  R.  Co.  v.  Louisville,  8 
Bush  (Ky.)  415;  Covington  St.  R.  Co.  v. 
Covington,  etc.,  St.  R.  Co.,  1  Ky.  L.  Rep. 
;341. 

Compensation. —  A  company  operating  a 
surface  railroad  is  not  entitled  to  compensa- 
tion, as  for  the  taking  of  its  franchise,  by 
reason  of  the  impairment  thereof  caused  by 
the  construction  of  a  competing  elevated 
railway  directly  along  and  over  its  road. 
Sixth  Ave.  R.  Co.  v.  Gilbert  El.  R.  Co.,  3 
Abb.  N.  Cas.  (N.  Y.)  372. 

41.  Covington,  etc..  Turnpike  Road  Co.  v. 
Sandford,  20  S.  W.  1031,  14  Ky.  L.  Rep. 
689;  Brainard  v.  Missisquoi  R.  Co.,  48  Vt. 
107.  And  the  landowner  is  not  entitled  to 
damages  for  the  land  taken  for  the  second 
use,  where  he  has  been  fully  paid  by  the  cor- 
poration first  using  it.  Brainard  v.  Missis- 
quoi R.  Co.,  48  Vt.  107. 

"  42.  Connecticut. —  Enfield  Toll  Bridge  Co. 
'V.  Hartford,  etc.,  R.  Co.,  17  Conn.  40,  42 
Am.  Dec.  716,  17  Conn.  454,  44  Am.  Dec. 
556. 

Georgia. —  Atlanta  University  v.  Atlanta, 
93  Ga.  468,  21  S.  E.  74. 

Massachusetts. —  Central  Bridge  Corp.  v. 
Lowell,  4  Gray  474. 

'NeiD  Hampshire. —  Piscataqua  Bridge  v. 
New  Hampshire  Bridge,  7  N.  H.  35. 

Pennsylvania. —  In  re  Towanda  Bridge  Co., 
91  Pa.  St.  216. 

Tennessee. —  Red  River  Bridge  Co.  v. 
Clarksville,  1  Sneed  176,  60  Am.  Dec.  143. 

Vermont. —  West  River  Bridge  Co.  v.  Dix, 
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16  Vt.  446  [affirmed  in  6  How.  (U.  S.)  507, 
12  L.  ed.  535 J. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  103. 

A  toll-bridge  may  be  made  a  free  bridge. 

In  re  Towanda  Bridge  Co.,  91  Pa.  St.  216; 
West  River  Bridge  Co.  v.  Dix,  6  How.  (U.  S.) 
507,  12  L.  ed.  535  iaffirming  16  Vt.  446]. 

Construction  of  provisions  in  railroad  char- 
ter.—  The  provision  in  the  charter  of  a  rail- 
road company  that  nothing  contained  in  it 
should  be  construed  to  prejudice  or  impaif 
any  of  the  rights  of  a  designated  bridge 
company  under  a  previous  charter  giving  it 
the  exclusive  right  to  maintain  a  bridge  was 
not  intended  to  protect  the  bridge  company 
against  the  exercise  of  the  right  of  eminent 
domain,  but  to  place  its  franchise  on  the 
same  basis  as  other  private  property,  and 
secure  to  it  the  same  rights  to  compensation. 
Enfield  Toll  Bridge  Co.  v.  Hartford,  etc.,  R. 
Co.,  17  Conn.  454,  44  Am.  Dec.  556. 

43.  Boston,  etc.,  R.  Corp.  v.  Salem,  etc., 
R.  Co.,  2  Gray  (Mass.)  1.  And  see  Union 
Elevator  Co.  v.  Kansas  City  Suburban  Belt 
R.  Co.,  135  Mo.  353,  36  S.  W.  1071.  If  the 
route  of  the  railroad  has  been  laid  out,  but 
the  road  has  not  been  constructed,  the  land 
may  be  condemned  for  another  public  use, 
subject  to  any  rights  the  railroad  company 
may  have.  In  re  New  York,  51  Hun  (N.  Y.) 
416,  5  N.  Y.  Suppl.  463.  Thus  a  portion  of 
the  route  may  be  devoted  to  park  purposes, 
the  two  uses  being  such  as  may  stand  to- 
gether. Suburban  Rapid-Transit  Co.  v.  New 
York,  128  N.  Y.  510,  28  N.  E.  525. 

What  is  a  taking. —  Since  a  franchise  for  a 
right  of  way  is  in  its  very  nature  exclusive,  a 
dispossession  of  any  portion  thereof  in  actual 
use  is  a  taking  of  the  franchise  pro  tanto. 
Fidelity  Trust,  etc.,  Co.  v.  Mobile  St.  R.  Co., 
53  Fed.  687.   See  also  infra,  X,  D. 

44.  Leake  County  v.  McFadden,  57  Miss. 
618;  Pittsburgh,  etc.,  R.  Co.  v.  Jones,  111 
Pa.  St.  204,  2  Atl.  410,  56  Am.  Rep.  260. 

Statutes  not  conferring  power. — But  a  stat- 
ute authorizing  the  board  of  county  super- 
visors to  appropriate  all  land  necessary  for 
public  roads  does  not  confer  upon  such  board 
authority  to  appropriate  a  ferry  franchise. 
Leake  County  v.  McFadden,  57  Miss.  618. 

45.  Hazen  v.  Essex  Co.,  12  Cush.  (Mass.) 
475. 

46.  Boston  Water  Power  Co.  v.  Boston, 
etc.,  R.  Corp.,  23  Pick.  (Mass.)  360;  Brady 
V.  Atlantic  City,  53  N.  J.  Eq.  440,  32  Atl. 
271;  In  re  Brooklyn,  143  N.  Y.  596,  38  N.  E. 
983,  26  L.  R.  A.  270 ;  Matter  of  White  Plains 
Water  Com'rs,  71  N.  Y.  App.  Div.  544,  76 
N.  Y.  Suppl.  11;  Matter  of  Long  Island 
Water  Supply  Co.,  73  Hun  (N.  Y.)  499,  26 
N.  Y.  Suppl.  198. 
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G.  Water,  Springs,  Etc.  Interest  in  waters,  springs,  etc.,'^'  other  than  an 
interstate  stream,'^^  niaj  be  taken  under  the  right  of  eminent  domain,  as  for  the 
purpose  of  supplying  a  citj,  town,  or  village  with  pure  water,^^  for  irrigating  arid 
lands,^  or  for  the  purpose  of  supplying  a  railroad  water  station  or  other  railroad 
purposes.^^ 

H.  Riparian  Lands  and  Rig^htS.  Interests  in  riparian  lands,  including  prop- 
erty or  land  on  or  under  navigable  streams,  belonging  to  private  persons,^^  may 
be  taken  by  the  sovereign  power  of  the  government  in  the  exercise  of  the  right 


47.  Hamor  f.  Bar  Harbor  Water  Co.,  78 
Me.  127,  3  Atl.  40;  Smith  v.  Rochester,  92 
N.  Y.  463,  44  Am.  Rep.  393. 

A  non-navigable  stream  stands  upon  the 
same  footing  as  other  private  property  so 
far  as  the  right  of  eminent  domain  is  con- 
cerned. Smith  V.  Gould,  59  Wis.  631,  18 
N.  W.  457. 

The  works  and  improvements  of  a  private 
water  company  may  be  taken  by  another 
water  company  under  the  right  of  eminent 
domain.  Edgewood  Water  Co.  v.  Fray  Water 
Co.,  7  Pa.  Co.  Ct.  476. 

A  water-power  which  a  riparian  o^\Tier  has 
with  a  hona  fide  intent  turned  to  use  and  im- 
proved to  any  extent  cannot  be  taken  by  a 
lower  proprietor  under  Minn.  Gen.  St.  (1866) 
c.  31,  §  16.    Miller  v.  Troost,  14  Minn.  365. 

48.  Pine  v.  New  York,  112  Fed.  98,  50 
C.  C.  A.  145  [affirming  103  Fed.  337,  and 
reversed  on  another  point  in  185  U.  S.  93,  22 
S.  Ct.  592,  46  L.  ed.  820],  holding  that  a 
state  cannot,  in  the  exercise  of  its  power  of 
eminent  domain,  authorize  one  of  its  munic- 
ipalities to  divert  the  water  of  a  non-navi- 
gable interstate  stream  to  the  injury  of 
riparian  owners  on  such  stream  in  another 
state. 

49.  Burden  i*.  Stein,  27  Ala.  104,  62  Am. 
Dec.  758;  Hamor  v.  Bar  Harbor  Water  Co., 
78  Me.  127,  3  Atl.  40;  ^tna  Mills  v.  Brook- 
line,  127  Mass.  69;  ^tna  Mills  v.  Waltham, 
126  Mass.  422;  Bailey  v.  Woburn,  126  Mass. 
416;  Lumbard  v.  Stearns,  4  Cush.  (Mass.) 
60;  In  re  Malone  Water- Works  Co.,  15  N.  Y. 
Suppl.  649. 

Construction  of  statutes  giving  power. — 
A  statute  giving  cities  power  for  the  purpose 
of  obtaining  an  adequate  supply  of  water  to 
condemn  streams  "  known  as  rivers  or 
creeks  "  authorizes  cities  to  condemn  a  small 
mountain  stream  which  does  not  amount  to 
a  river  or  a  creek.  Shippensburg  Borough's 
Water  Case,  21  Pa.  Co.  Ct.  89.  And  under 
u  statute  authorizing  a  town  to  take  the 
waters  of  a  pond  and  to  maintain  dams  and 
reservoirs  the  town  has  the  power  to  take  all 
the  waters  of  the  pond  in  its  natural  con- 
dition and  also  to  build  a  dam  over  its  outlet 
for  the  purpose  of  destroying  it.  Cowdrey 
V.  Woburn,  136  Mass.  409.  So  under  a  stat- 
ute authorizing  a  condemnation  of  land  for 
a  city  water-plant  and  providing  that  the  fee 
in  the  land  shall  be  condemned,  the  right  to 
condemn  merely  the  use  of  water  flowing 
through  the  land  cannot  be  exercised.  Char- 
lottesville V.  Maury,  96  Va.  383,  31  S.  E.  520. 

In  Tennessee  a  water  company  cannot  ap- 
propriate the  supply  of  water  which  flows 
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over  land  adjoining  those  belonging  to  the 
company,  although  the  springs  from  which 
the  water  flows  are  located  on  the  company's 
land,  since  the  statute  authorizing  such  con- 
demnation makes  no  provision  for  compensa- 
tion to  the  adjoining  landowner.  Watauga 
Water  Co.  v.  Scott,  (Sup.  1903)  76  S.  W. 
888. 

A  city  may  take  a  private  system  of  water- 
works situated  in  a  subdivision  which  is  an- 
nexed to  the  city.  Smith  v.  Chicago,  107  III. 
App.  270  [a^rmed  in  204  111.  356,  68  N.  E. 
395]. 

50.  Crawford  Co.  v.  Hathaway,  (Nebr. 
1903)  93  N.  W.  781,  60  L.  R.  A.  889;  Uma- 
tilla Irr.  Co.  V.  Barnhart,  22  Oreg.  389,  30 
Pac.  37 ;  McGhee  Irr.  Ditch  Co.  v.  Hudson, 
85  Tex.  587,  22  S.  W.  398. 

51.  Bigelow  V.  Draper,  6  N.  D.  152,  69 
N.  W.  570;  Smithko  v.  Pittsburg,  etc.,  R. 
Co.,  5  Pa.  Dist.  543;  Baring  v.  Erdman,  2 
Fed.  Cas.  No.  981. 

A  navigable  stream  cannot  be  condemned 
by  a  railroad  company  for  the  purpose  of 
obstructing  the  stream  so  as  to  furnish  a 
reservoir  of  fresh  water  for  the  company's 
use,  where  the  statute  relating  to  condemna- 
tion of  land  provides  that  it  shall  not  be  con- 
strued to  authorize  the  erection  of  an  ob- 
struction across  any  navigable  stream  so  as 
to  prevent  navigation.  Gulf,  etc.,  R.  Co,  v. 
Tacquard,  3  Tex.  App.  Civ.  Cas.  §  141. 

Waters  subject  to  use. —  The  authority  to 
divert  water  for  railroad  purposes  is  not  lim- 
ited to  the  lands  next  to,  and  bounding  upon, 
the  railroad,  but  may  under  local  circum- 
stances extend  to  lands  in  a  reasonable 
vicinity.  It  was  held,  however,  in  this  case 
that  where  the  canal  commissioners  of  Penn- 
sylvania had  authority  to  construct  and  re- 
pair a  railway,  and  to  take  materials  from 
the  adjoining  lands  for  that  purpose,  but  the 
railway  had  been  completed  without  a  per- 
manent appropriation  of  a  stream  of  water, 
a  subsequent  diversion  of  the  stream  could 
not  be  justified  under  the  authority  to  con- 
struct and  repair.  Baring  v.  Erdman,  2  Fed. 
Cas.  No.  981. 

52.  State  v.  King  County  Super.  Ct.,  31 
Wash.  445,  72  Pac.  89;  Yates  v.  Milwaukee, 
10  Wall.  (U.  S.)  497,  19  L.  ed.  984. 

Illustrations. —  Thus  the  land  of  riparian 
owners  on  navigable  streams  may  be  taken 
for  the  erection  of  a  toll-bridge  across  such 
stream  (Hudson  v.  Cuero  Land,  etc.,  Co.,  47 
Tex.  56,  26  Am.  Rep.  289),  for  the  con- 
struction of  a  tow-path  in  connection  with  a 
public  canal  (Carpenter  v.  State,  12  Ohio  St. 
457 ) ,  or  for  the  purpose  of  altering  the 
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of  eminent  domain,  as  for  the  purposes  of  erecting  a  dam  or  reservoir  to  supply 
water  to  a  certain  town  or  communitj,^^  for  a  public  road,°*  for  railroad  purposes, 
or  for  the  purpose  of  overflowage  caused  by  the  maintenance  of  a  dam  for  a 
water-mill.^^ 

I.  Private  Bridges,  Cemeteries,  Schools,  Etc.  A  private  bridge  may  be 
taken  for  a  public  bridge  or  high  way  or  for  a  railroad  or  its  value  may  be 
impaired  by  the  erection  of  another  bridge,  just  compensation  being  made  in  each 
case.^^  Land  used  for  the  purposes  of  school  or  worship  ^  and  for  cemeteries 
may  be  taken  for  a  public  use.  And  the  trustees  of  a  reclamation  district  organ- 
ized for  the  purpose  of  reclaiming  overflowed  and  swamp  lands,  and  empowered 


Btream  in  order  to  facilitate  navigation 
(Homochitto  Eiver  Com'rs  v.  Withers,  29 
Miss.  21,  64  Am.  Dec.  126;  Avery  v.  Fox,  2 
Fed.  Cas.  No.  674,  1  Abb.  246). 

Private  wharf  property  and  land  under 
water  may  be  taken  under  the  power  of 
eminent  domain  to  provide  a  uniform  system 
of  wharves  and  piers  in  a  city.  In  re  New 
York,  18  N.  Y.  Suppl.  536. 

Flats  lying  between  high  and  low  water 
mark  may  be  taken  for  the  enlargement  of 
a  burial-ground.  Wyman  v.  Essex  Countv, 
157  Mass.  55,  31  N.  E.  715. 

In  Pennsylvania  it  is  held  that,  although 
the  legislature  may  authorize  a  construction 
of  a  way  across  or  under  a  public  navigable 
river  for  the  better  and  more  convenient  min- 
ing of  anthracite  coal^  it  cannot  authorize 
such  a  way  across  rivers  and  streams  not 
navigable,  for  such  purposes.  Pennsylvania 
Coal  Co.  V.  Waddell,  8  Leg.  Gaz.  37. 

Under  the  Iowa  law  it  has  been  held  that 
as  the  bed  of  the  Mississippi  river  and  its 
banks  to  high-water  mark  belong  to  the 
state,  and  the  title  of  the  riparian  owner 
extends  only  to  the  high-water  mark,  the 
authorities  have  a  right  to  build  wharves 
and  levees  on  the  banks  below  high  water, 
and  to  make  other  improvements  necessary 
to  navigation  or  public  passage  by  railways 
or  otherwise,  without  the  consent  of,  or  com- 
pensation to,  the  riparian  owner.  Barney  v. 
Keokuk,  94  U.  S.  324,  24  L.  ed.  224. 

53.  Pocantico  Water-Works  Co.  v.  Bird, 
130  N.  Y.  249,  29  N.  E.  246  [modifying  4 
N.  Y.  Suppl.  317],  holding  that  the  acquisi- 
tion of  land  and  riparian  rights  by  a  water- 
works company  which  has  contracted  with 
three  villages  to  supply  them  with  water  is 
for  a  public  use  within  the  meaning  of  the 
law  of  eminent  domain. 

54.  Balliet  v.  Com.,  17  Pa.  St.  509,  55  Am. 
Dec.  581,  holding  that  the  ground  between 
high  and  low  water  mark  is  as  liable  to  be 
taken  for  a  highway  or  public  use  as  any 
other. 

55.  Fall  River  Iron  Works  Co.  v.  Old 
Colony,  etc.,  R.  Co.,  5  Allen  (Mass.)  221 
(where  it  is  held  that  an  unrestricted  grant 
of  authority  to  construct  a  railroad  from  one 
designated  point  to  another  carries  with  it 
the  authority  to  cross  a  navigable  stream  if 
the  railroad  cannot  be  reasonably  constructed 
without  doing  so)  ;  Davenport,  etc.,  R.  Co. 
V.  Renwick,  102  U.  S.  180,  26  L.  ed.  51. 

Land  under  the  water  of  a  navigable  stream 
may  be  condemned  for  railroad  purposes,  al- 
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though  owned  by  a  private  individual.  Kerr 
V.  West  Shore  R.  Co.,  127  N.  Y.  269,  27  N.  E. 
833  [affirming  6  N.  Y.  Suppl.  958];  In  re 
New  York,  etc.,  R.  Co.,  89  N.  Y.  453  [affirm- 
ing on  this  point  27  Hun  57]  ;  In  re  New 
York  Cent.,  etc.,  R.  Co.,  77  N.  Y.  248,  apply- 
ing this  rule  to  lands  under  the  Hudson 
river,  granted  to  the  city  of  New  York  in 
trust  for  specific  purposes. 

56.  Jordan  f.  Woodward,  40  Me.  317,  but 
not  as  a  depositary  of  lumber  for  the  mill. 

57.  Smith  v.  Conway,  17  N.  H.  586; 
Piscataqua  Bridge  v.  New  Hampshire  Bridge, 
7  N.  H.  35.  Thus  where  a  public  road  is  cre- 
ated so  as  to  cross  a  private  bridge,  such 
bridge  thereupon  becomes  a  public  bridge, 
and  its  owner  is  entitled  to  compensation 
therefor.  Blaine  County  v.  Brewster,  32 
Nebr.  264,  49  N.  W.  183. 

58.  Enfield  Toll  Bridge  Co.  v.  Hartford, 
etc.,  R.  Co.,  17  Conn.  40,  42  Am.  Dec.  716, 
17  Conn.  454,  44  Am.  Dec.  556. 

59.  Enfield  Toll  Bridge  Co.  v.  Hartford, 
etc.,  R.  Co.,  17  Conn.  40,  42  Am.  Dec.  716, 
17  Conn.  454,  44  Am.  Dec.  556;  Red  River 
Bridge  Co.  v.  Clarksville,  1  Sneed  (Tenn.) 
ir6,  60  Am.  Dec.  143. 

60.  Belfast  Academy  v.  Salmond,  11  Me. 
109;  Rittenhouse  v.  Creasy,  12  Luz.  Leg. 
Reg.  (Pa.)  14. 

61.  In  re  Board  of  Street  Openings,  etc., 
133  N.  Y.  329,  31  N.  E.  102  [affirmitig  62 
Hun  499,  16  N.  Y.  Suppl.  894]. 

Where  a  railroad  company  has  no  other 
feasible  route,  it  may  condemn  a  right  of  way 
through  part  of  a  cemetery  which  consists 
of  a  steep,  rocky  slope,  fronting  on  a  river, 
and  which  was  never  used  for  cemetery  pur- 
poses, and  was  unfitted  for  such,  it  appear- 
ing that  the  graves  in  the  rest  of  the  ceme- 
tery would  never  be  disturbed  by  such  appro- 
priation. In  re  Brighton,  etc.,  R.  Co.,  30 
Pittsb.  Leg.  J.  (Pa.)  22. 

A  statute  providing  that  no  street,  high- 
way, etc.,  shall  be  opened  through  a  cemetery 
without  consent  of  its  board  only  exempts 
such*  associations  from  condemnation  pro- 
ceedings under  the  general  law.  Woodmere 
Cemetery  v.  Roulo,  104  Mich.  595,  62  N.  W. 
1010. 

A  legislative  exception  of  property  devoted 
to  a  cemetery  from  the  liability  to  be  taken 
under  eminent  domain  is  an  'exercise  of  legis- 
lative discretion  which  must  be  repealed  be- 
fore such  property  can  be  subjected  to  con- 
demnation. Hyde  Park  v.  Oakwoods  Ceme- 
tery Assoc.,  119  111.  141,  7  N.  E.  627. 
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to  construct  levees  and  embankments,  maj  acquire  levees,  built  by  the  owners  of 
land  for  their  own  protection.^^ 

J,  Mortgag'ed  Property.  Mortgaged  property  may  be  taken  under  the  right 
of  eminent  domain,*^  and  the  judgment  of  condemnation  vests  a  complete  ease- 
ment in  the  condemning  party  as  against  the  mortgagee.^  The  fact  that  property 
is  subject  to  a  mortgage  does  not  exempt  it  from  the  operation  of  the  laws  of 
eminent  domain.^^  And  the  interest  acquired  by  the  condemnation  proceedings 
is  paramount  to  the  lien  of  a  mortgage  antedating  those  proceedings.^^  Where 
the  condemning  corporation  is  itself  the  mortgagor,  the  fact  that  the  mortgage  is 
foreclosed  and  the  corporation  thus  loses  its  title  will  not  prevent  it  from  subse- 
quently condemning  the  land.^^ 

K.  Homestead.  A  homestead  may  be  condemned  for  public  use  without  the 
consent  of  the  owner.^^ 

L.  Property  of  Persons  Under  Disability.  The  exercise  of  this  power  is 
not  affected  by  any  disabihty  of  the  landowner.^^ 

M.  Property  Belonging*  to  the  United  States.  Public  lands  of  the  United 
States  within  a  state  subject  to  sale  and  settlement  may  be  taken  by  the  state 
under  power  of  eminent  domain."^  But  lands  devoted  to  a  particular  use  by  the 
federal  government,'^^  and  over  which  jurisdiction  has  been  ceded  to  the  United 
States,"^^  cannot  be  so  taken  unless  such  use  has  been  abandoned.'^^ 

N.  Property  Belonging  to  State.  Where  lands  owned  by  the  state  are  in 
actual  use  by  it  for  a  public  purpose  it  cannot  be  condemned  for  another  and  inconsis- 
tent use  under  general  statutory  authority  to  condemn  land.  There  must  be  express 
statutory  authority,  or  the  authority  must  arise  from  necessary  implication  and 


62.  Reclamation  Dist.  No.  542  v.  Turner, 
104  Cal.  334,  37  Pac.  1038. 

63.  Alabama,  etc.,  R.  Co.  v.  Kenney,  39 
Ala.  307;  Burns  v.  Rock  County  Scliool  Dist. 
No.  18,  61  Nebr.  351,  85  N.  W.  284;  North 
Hudson  County  R.  Co.  v.  Booraem,  28  N.  J. 
Eq.  450;  Booraem  v.  Wood,  27  N.  J.  Eq.  371. 

64.  St.  Ix)uis,  etc.,  R.  Co.  v.  Nyce,  61  Kan. 
394,  59  Pa<;.  1040,  48  L.  R.  A.  241;  Wichita, 
etc.,  R.  Co.  V.  Thayer,  54  Kan.  259,  38  Pac. 
266;  Chicago,  etc.,  R.  Co.  v.  Sheldon,  53 
Kan.  169,  35  Pac.  1105;  Miller  v.  Board  of 
Mississippi  Levee  Com'rs,  78  Miss.  201,  28 
So.  834,  877;  Lehigh  Coal,  etc.,  Co.  v.  New 
Jersey  Cent.  R.  Co.,  35  N.  J.  Eq.  379;  Piatt 
V.  Bright,  31  N.  J.  Eq.  81.  Compare  North 
Hudson  County  R.  Co,  v.  v.  Booraem,  28 
N.  J.  Eq.  450;  Booraem  v.  Wood,  27  N.  J. 
Eq.  371;  Fincke  v.  Buffalo,  5  N.  Y.  St.  237. 
Especially  where  the  full  value  is  paid  into 
court  (Piatt  V.  Bright,  31  N.  J.  Eq.  81),  or 
into  the  county  treasury  (Rand  v.  Ft.  Scott, 
etc.,  R.  Co.,  50  Kan.  114,  31  Pac.  683). 

In  England  mortgaged  land  cannot  be  taken 
until  the  interests  of  both  the  mortgagor  and 
the  mortgagee  are  ascertained,  and  the 
amount  of  compensation  to  each  paid  or  se- 
cured. Ranken  v.  East  India  Dock,  etc.,  R. 
Co.,  12  Beav.  298,  14  Jur.  7,  19  L.  J.  Ch. 
153. 

65.  Alabama,  etc.,  R.  Co.  v.  Kenney,  39 
Ala.  307. 

66.  Fincke  v.  Buffalo,  5  N.  Y.  St.  237. 

67.  Thomas  v.  St.  Louis,  etc.,  R.  Co.,  164 
HI.  634,  46  N.  E.  8;  Lehigh  Coal,  etc.,  Co. 
V.  New  Jersey  Cent.  R.  Co.,  35  N.  J.  Eq. 
379. 

68.  Jockheck  v.  Shawnee  County,  53  Kan. 
780,  37  Pac.  621. 


69.  East  Tennessee,  etc.,  R.  Co.  v.  Love, 
3  Head  (Tenn.)  63,  holding  that  the  prop- 
erty of  a  married  woman  may  be  taken  under 
the  right  of  eminent  domain. 

70.  People  v.  Pitkin  County  Dist.  Ct.,  11 
Colo.  147,  17  Pac.  298;  U.  S.  v.  Railroad 
Bridge  Co.,  27  Fed.  Cas.  No.  16,114,  6  Mc- 
Lean 517.  And  see  Pratt  v.  Brown,  3  Wis. 
603,  where  it  is  held  that  the  territory  of 
Wisconsin  could  not  exercise  the  right  of 
eminent  domain  over  lands  owned  by  the 
United  States  so  as  to  impair  the  title  of 
the  latter  thereto. 

A  right  of  way  for  a  railroad  over  lands 
belonging  to  the  United  States  is  within  this 
rule,  and  the  state  within  which  such  right 
of  way  is  situated  may  condemn  it  under 
the  power  of  eminent  domain  for  the  purpose 
of  a  connection  or  crossing  to  another  rail- 
road. Union  Pac.  R.  Co.  v.  Leavenworth, 
etc.,  R.  Co.,  29  Fed.  728 ;  Denver,  etc.,  R.  Co. 
V.  Denver,  etc.,  R.  Co.,  17  Fed.  867,  5  Mc- 
Crary  443;  Northern  Pac.  R.  Co.  v.  St.  Paul, 
etc.,  R.  Co.,  3  Fed.  702,  1  McCrary  302; 
Union  Pac.  R.  Co.  v.  Burlington,  etc.,  R.  Co., 
3  Fed.  106,  1  McCrary  452. 

71.  U.  S.  V.  Chicago,  7  How.  (U.  S.)  185, 
12  L.  ed.  660  (holding  that  the  city  of  Chi- 
cago has  no  right  to  open  streets  through 
property  belonging  to  the  United  States  and 
reserved  for  military  purposes)  ;  U.  S.  v. 
Ames,  24  Fed.  Cas.  No.  14,441,  1  Woodb. 
&  M.  76. 

72.  U.  S.  V.  Ames,  24  Fed.  Cas.  No.  14,441, 
1  Woodb.  &  M.  76. 

73.  U.  S.  V.  Railroad  Bridge  Co.,  27  Fed. 
Cas.  No.  16,114,  6  McLean  517. 

74.  St.  Louis,  etc.,  R.  Co.  v.  Illinois  Inst, 
for  Education  of  Blind,  43  111.  303;  Davis 
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this  is  true,  although  the  general  statutes  are  sufficiently  comprehensive  to  embrace 
any  lauds  owned  by  the  state.'^^  It  has  been  held,  however,  that  lands  owned  by 
the  state  but  not  in  actual  use  for  public  purposes  are  subject  to  condemnation  in 
the  same  manner  as  land  of  private  persons,  that  is  to  say  that  general  statutory 
authority  to  condemn  will  authorize  the  taking  of  such  lands,'^  and  of  course  lands 
Dot  in  actual  use  by  the  state  may  be  condemned  where  there  is  express  stat- 
utory authority  so  to  do."' 

6.  Property  of  Corporations.  The  question  whether  lands  of  a  corpo- 
ration already  devoted  to  a  public  use  can  be  taken  under  the  power  of  eminent 
domain  and  the  circumstances  under  which  they  may  be  taken  is  treated  in  a  sub- 
sequent section.''^  For  the  purposes  of  this  section  it  is  sufficient  to  state  that  prop- 
erty of  a  corporation  not  devoted  to  a  public  use  is  subject  to  the  exercise  of  the 
right  of  eminent  domain  the  same  as  that  of  individuals^^  There  is  no  principle 
that  demands  that  the  real  estate  of  private  corporations  shall  be  exempt  from 
the  rules  which  require  appropriation  of  lands  for  public  use.^ 

P.  Property  Previously  Devoted  to  Public  Use  —  l.  Power  to  Subject 
TO  Another  Public  Use  —  a.  In  General.  The  power  of  eminent  domain  is  a  pre- 
rogative of  sovereignty.  It  is  not  exhausted  by  use  and  can  only  be  limited  by  tlie 
public  exigency  upon  which  it  is  founded.^^  Hence  property  previously  devoted 
to  one  public  use  may  by  exercise  of  the  power  of  eminent  domain  be  taken  for 
a  different  j)ublic  use.^^    The  power  may  be  exercised  in  favor  of  public  uses  over 


V.  Nichols,  39  111.  App.  610;  Matter  of  Utica, 
73  Hun  (N.  Y.)  256,  26  N.  Y.  Suppl.  564. 

75.  St,  Louis,  etc.,  R.  Co.  v.  Illinois  Inst, 
for  Education  of  Blind,  43  111.  303. 

76.  In  re  St.  Paul,  etc.,  R.  Co.,  34  Minn. 
227,  25  N.  W.  345.  But  see  Atty.-Gen.  v. 
Hudson  Tunnel  R.  Co.,  27  N.  J.  Eq.  176,  in 
which  it  was  said  that  the  state  is  never 
presumed  to  have  parted  with  any  portion 
©f  its  property,  in  the  absence  of  conclusive 
proof  of  an  intention  so  to  do. 

Where  consent  made  necessary  by  statute. 
—  Where  a  general  statute  forbids  a  railroad 
company  to  take  land  belonging  to  the  state 
by  eminent  domain,  and  provides  that  con- 
sent of  the  riparian  commissioners  is  neces- 
sary before  taking  state  lands  under  water, 
a  subsequent  statute  merely  recognizing  the 
corporate  existence  of  a  railroad  and  giving 
them  time  to  complete  their  work  will  not 
be  construed  to  give  them  power  to  take  state 
lands  under  water.  Atty.-Gen.  v.  Hudson 
Tunnel  R.  Co.,  27  N.  J.  Eq.  176. 

A  railroad  built  on  public  tide  lands  of  the 
state  does  not  pass  to  the  purchaser  of  the 
land,  and  the  company  may  acquire  the  right 
of  way  by  condemnation  after  the  purchaser 
obtains  the  legal  title.  Lake  Whatcom  Log- 
ging Co.  V.  Callvert,  33  Wash.  126,  73  Pae. 
3128. 

77.  Hollister  v.  State,  (Ida.  1903)  71  Pac. 
542. 

78.  See  VII,  P. 

79.  In  re  Bellona  Co.'s  Case,  3  Bland  (Md.) 
442;  In  re  New  York,  etc.,  R.  Co.,  99  N.  Y. 
12,  1  N.  E.  27 ;  In  re  Rochester  Water  Com'rs, 
66  N.  Y.  413;  New  York  Cent.,  etc.,  R.  Co.  v. 
Metropolitan  Gaslight  Co.,  63  N.  Y.  326. 

80.  New  York  Cent.,  etc.,  R.  Co.  Metro- 
politan Gaslight  Co.,  63  N.  Y.  326. 

81.  Little  Miami,  etc.,  R.  Co.  f.  Dayton, 
23  Ohio  St.  518;  Giesy  v.  Cincinnati,  etc.,  R. 
Co.,  4  Ohio  St.  308. 

[VII.  N] 


Strictly  speaking  there  is  no  such  thing  as 
an  extinction  of  the  right  of  eminent  domain. 

Property  and  private  rights  of  every  kind 
are  subject  to  it,  that  which  is  already  held 
under  it  no  less  than  that  which  has  never 
been  subjected  to  it.  New  York,  etc.,  R.  Co. 
V.  Boston,  etc.,  R.  Co.,  36  Conn.  196. 

82.  California. —  Southern  Pac.  R.  Co.  v. 
Southern  California  R.  Co.,  Ill  Cal.  221,  43 
Pac.  602. 

Connecticut. —  Evergreen  Cemetery  Assoc. 
V.  New  Haven,  43  Conn.  234,  21  Am.  Rep. 
643;  Bridgeport  v.  New  York,  etc.,  R.  Co., 
36  Conn.  255,  4  Am.  Rep.  63;  EnfieW  Toll 
Bridge  Co.  v.  Hartford,  etc.,  R.  Co.,  17  Conn. 
40,  42  Am.  Dec.  716. 

Georgia. — Augusta  v.  Georgia  R.,  etc.,  Co., 
98  Ga.  161,  26  S.  E.  499;  Atlanta  Univer- 
sity V.  Atlanta,  93  Ga.  468,  21  S.  E.  74. 

Illinois. —  Illinois  Cent.  R.  Co.  v.  Normal, 
175  111.  562.  51  N.  E.  781;  Chicago,  etc.,  R. 
Co.  V.  Lake,  71  111.  333;  Illinois,  etc.,  Canal 
V.  Chicago,  etc.,  R.  Co.,  14  111.  314. 

Indiana. — Indiana  Power  Co.  v.  St.  Joseph, 
etc.,  Power  Co.,  159  Ind.  42,  63  N.  E.  304,  64 
N.  E.  468;  Terre  Haute  v.  Evansville,  149 
Ind.  174,  46  N.  E.  77,  37  L.  R.  A.  189;  In- 
dianapolis, etc.,  R.  Co.  V.  Indianapolis,  etc., 
Rapid  Transit  Co.,  (App.  1903)  67  N.  E. 
1013;  Indiana  Postal  Tel.  Cable  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  (App.  1903)  66  N.  E.  919. 

Iowa. —  Chicago,  etc.,  R.  Co.  v.  Stark- 
weather, 97  Iowa  159,  66  N.  W.  87,  59  Am. 
St.  Rep.  404,  31  L.  R.  A.  183. 

Maryland. —  In  re  Bellona  Co.'s  Case,  3 
Bland  442. 

Massachusetts. —  Boston  v.  Brookline,  156 
Mass.  172,  30  N.  E.  611;  Old  Colony  R.  Co. 
V.  Framingham  Water  Co.,  153  Mass.  561, 
27  N.  E.  662,  13  L.  R.  A.  332 ;  Gary  Library 
V.  Bliss,  151  Mass.  ,364,  25  N.  E.  92,  7 
L,  R.  A.  765;  In  re  Sunderland  Bridge's 
Case,  122  Mass.  459;  Worcester,  etc.,  R.  Co. 
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any  and  all  property,  private  and  even  public,  and  the  property  and  franchises  of 
<jorporations  as  well  as  of  individuals,  although  dedicated  to  public  uses,  may  be 
taken  for  other  public  uses.^^  The  legislature  may  authorize  the  appropriation  of 
property  already  devoted  to  a  public  use  to  an  entirely  inconsistent  public  use^ 
whenever  the  interests  of  the  public  so  require ;  and  such  an  exercise  of  the 
right  of  eminent  domain  does  not  interfere  with  the  inviolability  of  contracts.^** 
The  rule  is  subject,  however,  to  the  limitation  that  property  devoted  to  public 
use  cannot  be  taken  to  be  used  for  the  same  purpose  in  the  same  manner,^^  as  this 
would  amount  simply  to  the  taking  of  property  from  one  and  giving  it  to  another 
without  any  beneht  or  advantage  whatever  to  the  public.^^  Where  there  is  no 
change  in  the  use  it  becomes  a  matter  of  mere  private  concern  without  at  all 
affecting  the  public  interest.^  The  statutes  in  some  jurisdictions  expressly 
provide  that  the  taking  must  be  for  a  "  more  necessary  public  use."^^ 


Xi.  Railroad  Com'rs,  118  Mass.  561;  Eastern 
R.  Co.  V.  Boston,  etc.,  R.  Co.,  Ill  Mass.  125, 
15  Am.  Rep.  13;  Central  Bridge  Corp.  v. 
Lowell,  4  Gray  474;  Boston,  etc.,  R.  Corp.  v. 
Salem,  etc.,  R.  Co.,  2  Gray  1 ;  Springfield  v. 
Connecticut  R.  Co.,  4  Cush.  63 ;  Boston  Water 
Power  Co.  v.  Boston,  etc.,  R.  Co.,  23  Pick. 
360. 

Missouri. —  Kansas,  etc.,  R.  Co.  v.  North- 
western Coal,  etc.,  Co.,  161  Mo.  288,  61  S.  W. 
684,  84  Am.  St.  Rep.  717,  51  L.  R.  A.  936; 
Kansas  City  r.  Marsh  Oil  Co.,  140  Mo.  458, 
41  S.  W.  943;  St.  Louis,  etc.,  R.  Co.  v.  Han- 
nibal Union  Depot  Co.,  125  Mo.  82,  28  S.  W. 
483;  Kansas  City,  etc.,  R.  Co.  v.  Kansas 
City,  etc.,  R.  Co.,  118  Mo.  599,  24  S.  W.  478. 

New  Hampshire. —  Opinion  of  Justices,  6 
N.  H.  629,  33  Atl.  1076. 

New  Jersey. —  Van  Reipen  v.  Jersey  City, 
58  N.  J.  L.  262,  33  Atl.  740;  Newark  v.  Wat- 
son, 56  N.  J.  L.  667,  29  Atl.  487,  24  L.  R.  A. 
843. 

New  York. —  In  re  New  York,  etc.,  R.  Co., 
99  N.  Y.  12,  1  N.  E.  27;  In  re  Buffalo,  68 
N.  Y.  167 ;  In  re  Prospect  Park,  etc.,  R.  Co., 
67  N.  Y.  371;  New  York  Cent.,  etc.,  R.  Co.  r. 
Metropolitan  Gaslight  Co.,  63  N.  Y.  326. 

Ohio. —  Little  Miami,  etc.,  R.  Co.  v.  Day- 
ton, 23  Ohio  St.  510:  Giesy  v.  Cincinnati, 
etc.,  R.  Co.,  4  Ohio  St.  308;  Spring  Grove 
Cemetery  v.  Cincinnati,  etc.,  R.  Co..  1  Ohio 
Dec.  (Reprint)  316,  7  West.  L.  J.  251. 

Pennsylvania. —  Scranton  Gas,  etc.,  Co.  v. 
Northern  Coal,  etc.,  Co.,  192  Pa.  St.  80,  43 
Atl.  470,  73  Am.  St.  Rep.  798;  Twelfth-St. 
Market  Co.  v.  Philadelphia,  etc.,  R.  Co.,  142 
Pa.  St.  580,  21  Atl.  902,  989;  Groff's  Appeal, 
128  Pa.  St.  621,  18  Atl.  431;  Philadelphia, 
etc.,  R.  Co.'s  Appeal,  120  Pa.  St.  90,  13  Atl. 
708. 

South  Dakota. —  Winona,  etc.,  R.  Co.  V. 
Watertown,  4  S.  D.  323,  56  N.  W.  1077. 

Tennessee. —  Turnpike  Co.  v.  Davidson 
County,  106  Tenn.  258,  61  S.  W.  68. 

Texas.— Ft.  Worth  St.  R.  Co.  v.  Queen 
City  R.  Co.,  71  Tex.  165,  9  S.  W.  94. 

Washington. —  Samish  River  Boom  Co.  v. 
Union  Boom  Co.,  32  Wash.  586,  73  Pae.  670. 

United  States. —  Richmond,  etc.,  R.  Co.  v. 
Louisa  R.  Co.,  13  How.  71,  14  L.  ed.  55; 
West  River  Bridge  Co.  v.  Dix,  6  How.  507, 
12  L.  ed.  535;  Charles  River  Bridge  v.  War- 
ren Bridge,  11  Pet.  420,  9  L.  ed.  773,  938. 


England. —  British  Cast  Plate  Manufac- 
tures V.  Meredith,  4  T.  R.  794. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  107  et  seq. 

83.  Southern  Pac.  R.  Co.  v.  Southern  Cali- 
fornia R.  Co.,  Ill  Cal.  221,  43  Pac.  602; 
Eastern  R.  Co.  v.  Boston,  etc.,  R.  Co.,  Ill 
Mass.  125,  15  Am.  Rep.  13;  Kansas,  etc.,  R. 
Co.  V.  Northwestern  Coal,  etc.,  Co.,  161  Mo. 
288,  61  S.  W.  684,  84  Am.  St.  Rep.  717,  51 
L.  R.  A.  936;  Twelfth-St.  Market  Co.  i\ 
Philadelphia,  etc.,  R.  Co.,  142  Pa.  St.  580,  21 
Atl.  902,  989. 

84.  Augusta  v.  Georgia  R.,  etc.,  Co.,  98 
Ga.  161,  26  S.  E.  499;  Chicago,  etc.,  R.  Co.  v. 
Starkweather,  97  Iowa  159,  66  N.  W.  87,  59 
Am.  St.  Rep.  404,  31  L.  R.  A.  183. 

85.  Richmond,  etc.,  R.  Co.  v.  Louisa  R. 
Co.,  13  How.  (U.  S.)  71,  14  L.  ed.  55. 

86.  Illinois. —  St.  Louis,  etc.,  R.  Co.  v. 
Belleville  City  R.  Co.,  158  111.  390,  41  N.  E. 
916;  Chicago  West  Div.  R.  Co.  v.  Metropoli- 
tan West  Side  El.  R.  Co.,  152  111.  519,  38 
N.  E.  736;  Chicago,  etc.,  R.  Co.  v.  Chicago, 
etc.,  R.  Co.,  112  111.  589. 

Massachusetts. —  Gary  Library  v.  Bliss,  151 
Mass.  364,  25  N.  E.  92,  7  L.  R.  A.  765. 

Missouri. —  Kansas,  etc.,  Coal  R.  Co.  v. 
North  Western  Coal,  etc.,  Co.,  161  Mo.  288, 
61  S.  W.  684,  84  Am.  St.  Rep.  717,  51  L.  R.  A. 
936. 

Oregon. —  Oregon  Cascade  R.  Co.  v.  Baily, 
3  Oreg.  164. 

Washington. —  Samish  River  Boom  Co.  v. 
Union  Boom  Co.,  32  Wash.  586,  73  Pae.  670. 

United  States. —  West  River  Bridge  Co.  v. 
Dix,  6  How.  507,  12  L.  ed.  535. 

87.  Samish  River  Boom  Co.  v.  Union  Boom 
Co.,  32  Wash.  586,  73  Pac.  670. 

88.  Chicago,  etc.,  R.  Co.  v.  Chicago,  etc., 
R.  Co.,  112  111.  589.  To  warrant  the  taking 
of  property  of  one  party  already  appropri- 
ated to  public  use  and  placing  it  wholly 
or  in  part  in  the  hands  of  another  party  for 
a  public  use,  it  is  essential  that  the  new  use 
be  a  different  use,  and  also  that  the  change 
from  the  present  use  shall  be  for  the  benefit 
of  the  public.  Lake  Shore,  etc.,  R.  Co.  v. 
Chicago,  etc.,  R.  Co.,  97  111.  506. 

89.  Helena  v.  Rogan,  26  Mont.  452,  68 
Pac.  798;  Butte,  etc.,  R.  Co.  v.  Montana 
Union  R.  Co.,  16  Mont.  504,  41  Pac.  232,  50 
Am.  St.  Rep.  508,  31  L.  R.  A.  298.    And  see 
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b.  The  Statutory  Authority  —  (i)  Where  Property  Taken  Not  in  Use  or 
Essential  to  Prior  Use.  Land  owned  by  a  company  whose  business  con- 
stitutes a  public  use,  not  in  actual  use  nor  essential  to  the  exercise  of  its  francliise, 
stands  on  the  same  footing  as  that  of  a  private  individual,^  and  may  be  con- 
demned by  another  corporation  under  the  general  laws,^^  although  the  land  is 
taken  from  the  actual  and  profitable  use  oft!  le  owner.^^  Nevertheless  there  must 
be  a  liberal  consideration  of  the  future  as  well  as  the  existing  needs  of  the  com- 
pany whose  land  is  sought  to  be  appropriated,  before  it  can  be  deprived  of  any 
portion  thereof  ;  but  the  mere  possibility  that  the  land  sought  to  be  taken  may 
at  some  future  time  become  necessary  to  the  exercise  of  the  franchise  of  the  com- 
pany owning  it  does  not  exempt  it  from  condemnation, and  neither  does  the  fact 
that  the  property  is  put  to  a  use  not  necessary  to  the  exercise  of  the  franchise.^^ 

(ii)  Where  Taking  Will  Destroy  or  Materially  Impair  Prior  Use. 
Where  property  has  been  legally  condemned  or  acquired  by  purchase  for  a  public 
use  and  has  been  or  is  about  to  be  appropriated  for  such  use,  it  cannot  be  taken 
for  another  public  use  which  will  totally  destroy  or  materially  impair  or  interfere 
with  the  former  use,  unless  the  intention  of  the  legislature  that  it  should  be  so 
taken  has  been  manifested  in  express  terms  or  by  necessary  implication.^^  While, 


Salt  Lake  City  Water,  etc.,  Power  Co.  v. 
Salt  Lake  City,  25  Utah  441,  71  Pac.  1067; 
Oregon  Short  Line  R.  Co.  v.  Idaho  Postal  Tel. 
Cable  Co.,  Ill  Fed.  842,  49  C.  C.  A.  663. 

For  illustrations  of  what  are  more  neces- 
sary public  uses  see  VII,  P,  2,  a,  ( ii ) ,  d. 

90.  Peoria,  etc.,  R.  Co.  f.  Peoria,  etc.,  R. 
Co.,  66  111.  174;  In  re  Rochester  Water 
Com'rs,  66  N.  Y.  413;  In  re  Cleveland,  etc., 
R.  Co.,  2  Pittsb.  (Pa.)  348;  Philadelphia, 
etc.,  R.  Co.'s  Appeal,  2  Walk.  (Pa.)  291. 

91.  Cincinnati,  etc.,  R.  Co.  i;.  Belle  Centre, 
48  Ohio  St.  273,  27  N.  E.  464;  Youghiogheny 
Bridge  Co.  v.  Pittsburg,  etc.,  R.  Co.,  201  Pa. 
St.  457,  51  Atl.  115;  Samish  River  Room 
Co.  f.  Union  Boom  Co.,  32  Wash.  586,  73 
Pac.  670;  Wheeling  Bridge  Co.  v.  Wheeling, 
etc.,  Bridge  Co.,  34  W.  Va.  155,  11  S.  E. 
1009. 

Special  legislation  unnecessary. —  It  is  not 

within  the  reason  of  the  rule  that  property 
already  appropriated  to  a  public  use  cannot 
be  taken  for  another  public  use,  which  will 
defeat  or  impair  the  former  use  unless  power 
to  make  such  second  appropriation  is  granted 
expressly  or  by  necessary  implication.  Cin- 
cinnati, etc.,  R.  Co.  V.  Belle  Centre,  48  Ohio 
St.  273,  27  N.  E.  464. 

Opposing  corporations  may  be  limited  to 
the  enjoyment  of  that  property  in  actual  use 
by  them  and  that  which  is  reasonably  neces- 
sary for  the  safe,  proper,  and  convenient  man- 
agement of  their  business  and  the  accomplish- 
ment of  the  purposes  of  their  creation.  Butte, 
etc.,  R.  Co.  X).  Montana  Union  R.  Co.,  16  Mont. 
504,  41  Pac.  232,  50  Am.  St.  Rep.  508,  31 
L.  R.  A.  298. 

92.  Peoria,  etc.,  R.  Co.  t\  Peoria,  etc.,  R. 
Co.,  66  111.  174. 

93.  Pittsburg  Junction  R.  Co.'s  Appeal, 
122  Pa.  St.  511,  6  Atl.  564,  9  Am.  St.  Rep. 
128;  Western  Union  Tel.  Co.  v.  Pennsylvania 
R.  Co.,  120  Fed.  362 ;  Lake  Shore,  etc.,  R.  Co. 
V.  New  York,  etc.,  R.  Co.,  8  Fed.  858. 

94.  Butte,  etc.,  R.  Co.  v.  Montana  Union 
R.  Co.,  16  Mont.  504,  41  Pac.  232,  50  Am.  St. 
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Rep.  508,  31  L.  R.  A.  298.  And  see  Colorado 
Eastern  R.  Co.  v.  Union  Pac.  R.  Co.,  4i  Fed. 
293. 

95.  Baltimore,  etc.,  R.  Co.  v.  Pittsburg, 
etc.,  R.  Co.,  17  W.  Va.  812. 

96.  Mere  general  authority  to  exercise  the 
power  of  eminent  domain  is  imder  the  cir- 
cumstances insufficient. 

Alabama. —  Anniston,  etc.,  R.  Co.  v.  Jack- 
sonville, etc.,  R.  Co.,  82  Ala.  297,  2  So.  710. 

California. — Southern  Pac.  R.  Co.  v.  South- 
ern Cal.  R.  Co.,  Ill  Cal.  221,  43  Pac.  602. 

Connecticut. —  New  Haven  Water  Co.  v. 
Wallingford,  72  Conn.  293,  44  Atl.  235; 
Evergreen  Cemetery  Assoc.  v.  New  Haven,  43 
Conn.  234,  21  Am.  Rep.  643;  Bridgeport  v. 
New  York,  etc.,  R.  Co.,  36  Conn.  255,  4  Am. 
Rep.  63. 

Georgia. — Augusta  v.  Georgia  R.,  etc.,  Co., 
98  Ga.  161,  26  S.  E.  499. 

Illinois. —  St.  Louis,  etc.,  R.  Co.  v.  Postal 
Tel.  Co.,  173  111.  508,  51  N.  E.  382;  Lake 
Shore,  etc.,  R.  Co.  v.  Chicago,  etc.,  R.  Co.,  97 
111.  506;  Central  City  Horse  R.  Co.  v.  Ft. 
Clark  Horse  R.  Co.,  81  111.  ,523;  Chicago,  etc., 
R.  Co.  V.  Lake,  71  111.  333;  St.  Louis,  etc.,  R. 
Co.  V.  Illinois  Inst,  for  Education  of  Blind,  43 
111.  303;  Davis  v.  Nichols,  39  111.  App.  610. 

Indiana. —  Baltimore,  etc.,  R.  Co.  v.  Jack- 
son County,  156  Ind.  260,  58  N.  E.  837,  59 
N.  E.  856;  Gold  v.  Pittsburgh,  etc.,  R.  Co., 
153  Ind.  232,  53  N.  E.  285;  Terre  Haute  v. 
Evansville,  etc.,  R.  Co.,  149  Ind.  174,  46  N.  E. 
77,  37  L.  R.  A.  189;  Steele  v.  Empsom,  142 
Ind.  397,  41  N.  E.  822;  Ft.  Wayne  v.  Lake 
Shore,  etc.,  R.  Co.,  132  Ind.  558,  32  N.  E. 
215,  32  Am,  St.  Rep.  277,  18  L.  R.  A.  367; 
Seymour  v.  Jeffersonville,  etc.,  R.  Co.,  126 
Ind.  466,  26  N.  E.  188;  Valparaiso  v.  Chi- 
cago, etc.,  R.  Co.,  123  Ind.  467,  24  N.  E.  249 ; 
Baltimore,  etc.,  R.  Co.  r;  North,  103  Ind. 
486,  3  N.  E.  144;  Indianapolis,  etc.,  R.  Co.  v. 
Indianapolis,  etc.,  Rapid  Transit  Co.,  (App. 
1903)  67  N.  E.  1013;  Postal  Tel.  Cable  Co. 
V.  Chicago,  etc.,  R.  Co.,  30  Ind.  App.  654, 
66  N.  E.  919. 
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witliin  tlie  limitations  heretofore  mentioned,^^  express  statutory  authorization  is 
sufficient  to  authorize  the  taking  of  property  devoted  to  public  use,  although  it 
impair  or  destroy  the  prior  use,^^  express  authorization  is  unnecessary,  it  being 
sufficient  if  the  right  is  conferred  by  necessary  implication.^^  When  it  becomes 
important  to  inquire  whether  such  power  arises  from  necessary  implication  in  a 
given  case,  the  legislative  intent  has  to  be  arrived  at  by  applying  the  enactment  to 
its  subject-matter.^    Such  implication  never  arises  except  as  a  necessary  condition 


Iowa. —  Chicago  R.  Co.  v.  Starkweather,  97 
Iowa  159,  66  N.  W.  87,  59  Am.  St.  Rep.  404, 
31  L.  R.  A.  183. 

Kansas. —  Atchison,  etc.,  R.  Co.  v.  Kansas 
City,  etc.,  R.  Co.,  67  Kan.  569,  70  Pac.  939, 
73  Pac.  899. 

Massachusetts. —  Boston  v.  Brookline,  156 
Mass.  172,  30  N.  E.  611;  Easthampton  v. 
Hampshire,  154  Mass.  424,  28  N.  E.  298,  13 
L.  R.  A.  157 ;  Old  Colony  R.  Co.  v.  Framing- 
ham  Water  Co.,  153  Mass.  561,  27  N.  E.  662, 
13  L.  R.  A.  332;  Providence,  etc.,  R.  Co.  v. 
Norwich,  etc.,  R.  Co.,  138  Mass.  277 ;  Boston, 
etc.,  R.  Co.  V.  Lowell,  etc.,  R.  Co.,  124  Mass. 
o68;  Housatonic  R.  Co.  v.  Lee,  etc.,  R.  Co.,  118 
Mass.  391;  Com.  v.  Haverhill,  7  Allen  523; 
Com.  V.  Old  Colony,  etc.,  R.  Co.,  14  Gray  93 ; 
Springfield  v.  Connecticut  River  R.  Co.,  4 
Cush.  63;  Boston  Water  Power  Co.  v.  Bos- 
ton, etc.,  R.  Co.,  23  Pick.  360;  In  re  Welling- 
ton, 16  Pick.  87,  26  Am.  Dec.  631;  West  Bos- 
ton Bridge  v.  Middlesex  County  Com'rs,  10 
Pick.  270;  Kean  v.  Stetson,  5  Pick.  492. 

Michigan. —  Battle  Creek,  etc.,  R.  Co.  v. 
Tiffany,  99  Mich.  471,  58  N.  W.  617. 

Minnesota. —  Minneapolis,  etc.,  R.  Co.  v. 
Hartland,  85  Minn.  76,  88  N.  W.  423;  North- 
western Tel.  Exch.  Co.  r.  Chicago,  etc.,  R. 
Co.,  76  Minn.  334,  79  N.  W.  315;  Minneapolis 
Western  R.  Co.  v.  Minneapolis,  etc.,  R.  Co., 
61  Minn.  502,  63  N.  W.  1035;  St.  Paul  Union 
Depot  Co.  V.  St.  Paul,  30  Minn.  359,  15  N.  W. 
684;  Milwaukee,  etc.,  R.  Co.  v.  Faribault, 
23  Minn.  167. 

New  Hampshire. —  Crosby  v.  Hanover,  36 
N.  H.  404;  Piscataqua  Bridge  v.  New  Hamp- 
shire Bridge,  7  N.  H.  35. 

Neio  Jersey. —  New  York,  etc.,  R.  Co.  v. 
Paterson,  61  N.  J.  L.  408,  39  Atl.  680 ;  Tren- 
ton, etc.,  Turnpike  Co.  v.  American,  etc..  Com- 
mercial News  Co.,  43  N.  J.  L.  381 ;  New  Jer- 
sey Southern  R.  Co.  v.  Long  Branch  Com'rs, 
39  N.  J.  L.  28 ;  State  i'.  Montclair  R.  Co.,  35 
N.  J.  L.  328;  State  v.  Newark,  28  N.  J.  L. 
529. 

Neio  York. —  Suburban  Rapid  Transit  Co. 
V.  New  York,  128  N.  Y.  510,  28  N.  E.  525; 
In  re  New  York,  etc..  R.  Co.,  99  N.  Y.  12,  1 
N.  E.  27;  People-  v.  Thompson,  98  N.  Y.  6; 
Prospect  Park,  etc.,  R.  Co.  v.  Williamson,  91 
N.  Y.  552;  In  re  New  York,  etc.,  R.  Co.,  77 
N.  Y.  248;  In  re  Buffalo,  68  N.  Y.  167;  In  re 
Rochester  Water  Com'rs,  66  N.  Y.  413;  /n  re 
Boston,  etc.,  R.  Co.,  53  N.  Y.  574;  Albany 
Northern  R.  Co.  v.  Brownell,  24  N.  Y.  345; 
Matter  of  Buffalo,  72  Hun  422,  25  N.  Y. 
Suppl.  218;  Matter  of  Walden,  14  N.  Y.  St. 
590. 

North  Carolina. —  North  Carolina,  etc.,  R. 
€o.  V.  Carolina  Cent.  R.  Co.,  83  N.  C.  489. 


Ohio. —  Little  Miami,  etc.,  R.  Co.  v.  Day- 
ton, 23  Ohio  St.  510. 

Oregon. —  Oregon  R.  Co.  v.  Portland,  9 
Oreg.  231. 

Pennsylvania. —  Scranton  Gas,  etc.,  Co.  v. 
Northern  Coal,  etc.,  Co.,  192  Pa.  St.  80,  43 
Atl.  470,  73  Am.  St.  Rep.  798;  Groff's  Ap- 
peal, 128  Pa.  St.  621,  18  Atl.  431;  Tyrone 
Tp.  School-Dist.,  (1888)  15  Atl.  667;  Pitts- 
burg  Junction  R.  Co.'s  Appeal,  122  Pa. 
St.  511,  6  Atl.  564,  9  Am.  St.  Rep.  128;  Penn- 
sylvania R.  Co.'s  Appeal,  93  Pa.  St.  150; 
In  re  Towanda  Bridge  Co.,  91  Pa.  St.  216: 
Com,  V.  Pennsylvania  Canal  Co.,  66  Pa.  St. 
41,  5  Am.  Rep.  329. 

South  Dakota. —  Winona,  etc.,  R.  Co.  v, 
Watertown,  4  S.  D.  323,  56  N.  W.  1077. 

T exas. —  Sabine,  etc.,  R.  Co.  v.  Gulf,  etc., 
R.  Co.,  92  Tex.  162,  46  S.  W.  784. 

Vermont. —  Rutland-Canadian  R.  Co.  V. 
Central  Vermont  R.  Co.,  72  Vt.  128,  47  Atl. 
399 ;  Barre  R.  Co.  v.  Montpelier,  etc.,  R.  Co., 
61  Vt.  1,  17  Atl.  923,  15  Am.  St.  Rep.  877, 
4  L.  R.  A.  785. 

Virginia. —  Alexandria,  etc.,  R.  Co.  V. 
Alexandria,  etc.,  R.  Co.,  75  Va.  780,  40  Am. 
Rep.  743. 

Washington. —  Samish  River  Boom  Co.  v. 
Union  Boom  Co.,  32  Wash.  586,  73  Pac.  670. 

West  Virginia. —  Baltimore,  etc.,  R,  Co.  v, 
Pittsburg,  etc.,  R.  Co.,  17  W.  Va.  812. 

United  States. —  Richmond,  etc.,  R.  Co.  V, 
Louisa  R.  Co.,  13  How.  71,  14  L.  ed.  55;  Ore- 
gon Short  Line  R.  Co.  v.  Idaho  Postal  Tel. 
Cable  Co.,  Ill  Fed.  842,  49  C.  C.  A.  663. 

See  18  Cent.  Dig,  tit.  "  Eminent  Domain,'* 
§  107. 

97.  See  supra,  VII,  P,  1,  a. 

98.  Evergreen  Cemetery  Asoc.  v.  New 
Haven,  43  Conn.  234,  21  Am.  Rep.  643;  In  re 
Boston,  etc.,  R.  Co.,  53  N.  Y.  574;  Alexan- 
dria,  etc.,  R.  Co.  v.  Alexandria,  etc.,  R.  Co., 
75  Va.  780,  40  Am.  Rep.  743.  See  also  cases 
cited  supra,  notes  96. 

99.  Evergreen  Cemetery  Assoc.  v.  New 
Haven,  43  Conn.  234,  21  Am.  Rep.  643;  Terre 
Haute  V.  Evansville,  etc.,  R.  Co.,  149  Ind. 
174,  46  N.  E.  77,  37  L.  R.  A.  189;  Old  Colony 
R.  Co.  V.  Framingham  Water  Co.,  153  Mass. 
561,  27  N.  E.  662,  13  L.  R.  A.  332:  In  re  New 
York,  135  N.  Y.  253,  31  N.  E.  1043,  31  Am. 
St.  Rep.  825. 

1.  Augusta  V.  Georgia,  etc.,  R.  Co.,  98  Ga. 
161,  26  S.  E.  499.  In  determining  whether 
a  power  given  in  general  terms  to  take  lands 
was  meant  to  have  operation  upon  lands  al- 
ready devoted  by  legislative  authority  to  a 
public  purpose,  it  is  proper  to  consider  the 
natiire  of  the  prior  use  and  the  extent  to 
which  it  will  be  impaired  or  diminished  by 
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to  the  beneficial  enjoyment  and  efficient  exercise  of  the  power  expressly  granted.^ 
It  is  not  enough  that  the  property  sought  to  be  taken  will  be  a  convenience  to 
the  company  seeking  to  aj^propriate  it.^  The  implication  does  not  arise  if  the 
powers  expressly  conferred  can  by  reasonable  intendment  be  exercised  without 
the  appropriation  of  property  actually  used  for  another  public  use  ; and  in  no 
event  can  it  be  extended  further  than  the  necessities  of  the  case  require.^  As 
regards  the  degree  of  necessity  some  decisions  hold  that  no  implication  arises 
except  from  a  necessity  so  absolute  that  without  taking  property  previously 
devoted  to  a  public  use  the  grant  itself  would  be  defeated,  and  that  the  necessity 
must  also  arise  from  the  very  nature  of  things  over  which  the  corporation  has  no 
control.^  Other  decisions,  however,  hold  that  the  necessity  from  which  the 
implication  may  arise  is  not  an  absolute  and  unconditional  necessity  as  determined 
by  physical  causes,  but  a  reasonable  necessity  to  be  determined  from  considerations 
of  practicability,  economy,  and  facilities  under  tlie  peculiar  circumstances  of  the 
cases,"^  having  due  regard  to  senior  rights  and  benefits  to  the  public.^ 

(ill)  Where  Taking  ^YILL  Not  Materially  Impair  or  Interfere  With 
Prior  Use.  In  the  absence  of  some  statutory  provision  expressly  or  by  impli- 
cation forbidding  it,^  property  devoted  to  one  public  use  may  under  general 
statutory  authority  be  taken  for  another  public  use,  where  the  taking  will  not  mate- 
rially impair  or  interfere  with  or  is  not  inconsistent  with  the  use  already  existing 


the  taking  for  the  subsequent  use.  In  re 
Buffalo,  68  N.  Y.  167. 

2.  Connecticut. —  Evergreen  Cemetery  As- 
soc. V.  New  Haven^  43  Conn.  234,  21  Am.  Rep. 
643. 

Massachusetts. —  Springfield  v.  Connecticut 
River  R.  Co.,  4  Cush.  63. 

Minnesota. —  Milwaukee,  etc.,  R.  Co.  v. 
Faribault,  23  Minn.  167. 

OMo.— Hickok  V.  Hine,  23  Ohio  St.  523, 
13  Am.  Rep.  255. 

Vermont. —  Rutland-Canadian  R.  Co.  V. 
Central  Vermont  R.  Co.,  72  Vt.  128,  47  Atl. 
399;  Barre,  etc.,  R.  Co.  v.  Montpelier,  etc.,  R. 
Co.,  61  Vt.  1,  17  Atl.  923,  15  Am.  St.  Rep. 
877. 

Washington. —  Seattle,  etc.,  R.  Co.  v.  Bell- 
ingham  Bay,  etc.,  R.  Co.,  29  Wash.  491,  69 
Pac.  1107,  92  Am.  St.  Rep.  907. 

United  States. —  Denver,  etc.,  R.  Co.  v. 
Denver,  etc.,  R.  Co.,  17  Fed.  867,  5  McCrary 
443. 

3.  Sharon  R.  Co.'s  Appeal,  122  Pa.  St. 
533,  17  Atl.  234,  9  Am.  St.  Rep.  133;  Pitts- 
burg Junction  R.  Co.'s  Appeal,  122  Pa.  St. 
511,  6  Atl.  564,  9  Am.  St.  Rep.  128;  Barre 
R.  Co.  V.  Montpelier,  etc.,  R.  Co.,  61  Vt.  1, 
17  Atl.  923,  15  Am.  St.  Rep.  877,  4  L.  R.  A. 
785. 

4.  In  re  Boston,  etc.,  R.  Co.,  53  N.  Y.  574. 

5.  Milwaukee,  etc.,  R.  Co.  v.  Faribault,  23 
Minn.  167 ;  Hickok  v.  Hine,  23  Ohio  St.  523, 
13  Am.  Rep.  255;  Rutland-Canadian  R.  Co. 
V.  Central  Vermont  R.  Co.,  72  Vt.  128,  47  Atl. 
389.  See  also  National  Docks,  etc.,  R.  Co. 
V.  State,  53  N.  J.  L.  217,  21  Atl.  570,  26  Am. 
St.  Rep.  421. 

6.  Scranton  Gas,  etc.,  Co.  v.  Northern  Coal, 
etc.,  Co.,  192  Pa.  St.  80,  43  Atl.  470,  73  Am. 
St.  Rep.  798;  Sharon  R.  Co.'s  Appeal,  122 
Pa.  St.  533,  17  Atl.  234,  9  Am.  St.  Rep.  133; 
Pittsburg  Junction  R.  Co.'s  Appeal.  122  Pa. 
St.  511,  6  Atl.  564,  9  Am.  St.  Rep.  128:  Penn- 
sylvania R.  Co.'s  Appeal,  93  Pa.  St.  150. 
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See  also  Sabine,  etc.,  R.  Co.  V.  Gulf,  etc.,  R. 
Co.,  92  Tex.  162,  46  S.  W.  784,  where  it  was 
held  that  the  necessity  must  be  so  great  as 
to  make  the  new  enterprise  of  paramount 
importance  to  the  public  and  that  the  power 
can  be  exercised  in  no  other  practicable  way. 

7.  Mobile,  etc.,  R.  Co.  v.  Alabama  Mid- 
land R.  Co.,  87  Ala.  501,  6  So.  404;  Spring- 
field V.  Connecticut  River  Co.,  4  Cush.  (Mass.) 
63;  Butte,  etc.,  R.  Co.  v.  Montana  Union  R, 
Co.,  16  Mont.  504,  41  Pac.  232,  50  Am.  St. 
Rep.  508,  31  L.  R.  A.  298;  Seattle,  etc.,  R.  Co. 
V.  Bellingham  Bay,  etc.,  R.  Co.,  29  Wash.  491, 
G9  Pac.  1107,  92  Am.  St.  Rep.  907. 

8.  Butte,  etc.,  R.  Co.  v.  Montana  Union 
R.  Co.,  16  Mont.  504,  41  Pac.  232,  50  Am.  St. 
Rep.  508,  31  L.  R.  A.  298. 

9.  Boston  V.  Brookline,  156  Mass.  172,  30 
N.  E.  611. 

10.  Alaha7na. —  Mobile,  etc.,  R.  Co.  v.  Pos- 
tal Tel.  Cable  Co.,  120  Ala.  21,  24  So.  408; 
Mobile,  etc.,  R.  Co.  v.  Alabama  Midland  R. 
Co.,  87  Ala.  501,  6  So.  404. 

California. —  Pasadena  v.  Stimson,  91  CaL 
238,  27  Pac.  604. 

Indiana. —  Steele  v.  Empsom,  142  Ind.  397, 
41  N.  E.  822;  Cincinnati,  etc.,  R.  Co.  v.  An- 
derson, 139  Ind.  490,  38  N.  E.  167,  47  Am. 
St.  Rep.  285. 

Massachusetts. —  Boston  v.  Brookline,  156' 
Mass.  172,  30  N.  E.  611;  Easthampton  v. 
Hampshire  County  Com'rs,  154  Mass.  424,. 
28  N.  E.  298,  13  L.  R.  A.  157;  Boston,  etc., 
R.  Co.  V.  Boston,  140  Mass.  87,  2  N.  E.  943; 
Boston  Water  Power  Co.  v.  Boston,  etc.,  R. 
Co.,  23  Pick.  360;  In  re  Wellington,  16  Pick. 
87,  26  Am.  Dec.  631. 

Minnesota. —  Northwestern  Tel.  Exch.  Co. 
V.  Chicago,  etc.,  R.  Co.,  76  Minn.  334,  79 
N.  W.  315. 

NeiD  Jersey. — Starr  v.  Camden,  etc.,  R.  Co., 
24  N.  J.  L.  .592. 

Neio  York. — In  re  Rochester  Water  Com'rSj. 
66  N.  Y.  413. 
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and  is  not  detrimental  to  tiie  public.^^  It  is  not  material  that  some  incon- 
venience may  result  to  the  prior  occupant,  if  the  conditions  are  such  that 
the  two  uses  can  stand  together.^^  The  rule  that  power  must  be  conferred 
expressly  or  by  necessary  implication  applies  only  where  the  second  use  will 
destroy  or  injure  the  use  to  which  the  land  was  originally  appropriated.^'^ 

2.  Additional  Burden  on  Railroads  —  a.  Locating  Railroad  on  Land  or  Right 
of  Way  of  Another  Railroad  Company  —  (i)  In  General.  The  legislature  may 
authorize  one  railroad  company  to  take  the  property  of  another.  The  mere  fact 
that  land  is  owned  by  one  railroad  company  does  not  forbid  its  acquisition  by 
another,^'^  even  though  the  former  may  be  thereby  deprived  of  a  part  of  its  busi- 


Ohio. —  Little  Miami,  etc.,  R.  Co.  v.  Day- 
ton, 23  Ohio  St.  510. 

Virainia. —  Tuckahoe  Canal  Co.  v.  Tucka- 
hoe,  etc.,  R.  Co.,  11  Leigh  42,  36  Am.  Dec. 
374. 

West  Virginia. —  Baltimore,  etc.,  R.  Co.  v. 
Pittsburg,  etc.,  R.  Co.,  17  W.  Va.  812. 

United  States. —  Oregon  Short  Line  R.  Co. 
V.  Idaho  Postal  Tel.  Cable  Co.,  Ill  Fed.  842, 
49  C.  C.  A.  663. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain," 
§§  116,  117. 

11.  In  re  Rochester  Water  Com'rs,  66  N.  Y. 
413;  Matter  of  Folts  St..  18  N.  Y.  App.  Div. 
568,  46  N.  Y.  Suppl.  43. 

12.  Augusta  V.  Georgia,  R.,  etc.,  Co.,  98  Ga. 
161,  26  S.  E.  499. 

Where  two  public  uses  can  stand  together 
without  material  impairment  or  impediment 
of  one  by  the  other,  they  must  so  stand. 
Salt  Lake  City  v.  Salt  Lake  City  Water,  etc.. 
Power  Co.,  24  Utah  249,  67  Pac.  672,  61 
li.  R.  A.  648 ;  Postal  Tel.  Cable  Co.  v.  Oregon 
Short  Line  R.  Co.,  23  Utah  474,  65  Pac.  735, 
90  Am.  St.  Rep.  705. 

13.  Baltimore,  etc.,  R.  Co.  f.  Jackson 
County,  156  Ind.  260,  58  N.  E.  837,  59  N.  E. 
856;  Gold  r.  Pittsburgh,  etc.,  R.  Co..  153  Ind. 
232,  53  N.  E.  285;  Steele  v.  Empsom,  142 
Ind.  397,  41  N.  E.  822;  Cincinnati,  etc.,  R. 
Co.  V.  Anderson,  139  Ind.  490,  38  N.  E.  167, 
47  Am.  St.  Rep.  285 ;  Postal  Tel.  Cable  Co.  v. 
Chicago,  etc.,  R.  Co.,  30  Ind.  App.  654,  66 
N.  E.  919;  Matter  of  Folts  St.,  18  N.  Y.  App. 
Div.  568,  46  N.  Y.  Suppl.  43.. 

The  question  whether  such  interference  or 
inconsistency  would  arise  is  not  to  be  settled 
with  reference  to  every  possible  manner  in 
uhich  the  land  might  be  used  for  the  purpose 
for  which  it  had  been  acquired,  but  with  a 
reasonable  regard  to  the  way  in  which  it 
would  naturally  and  reasonably  be  used  in 
putting  it  to  that  purpose.  Boston  v.  Brook- 
line,  156  Mass.  172,  30  N.  E.  611;  Springfield 
V.  Connecticut  River  R.  Co.,  4  Cush.  (Mass.) 
63. 

14.  Atchison,  etc.,  R.  Co.  v.  Kansas  City, 
etc.,  R.  Co.,  67  Kan.  569,  70  Pac.  939,  73 
Pac.  899;  Alexandria,  etc.,  R.  Co.  v.  Alexan- 
dria, etc.,  R.  Co.,  75  Va.  780,  40  Am.  Rep. 
743. 

Mere  priority  of  acquisition  or  even  of  oc- 
cupation gives  no  exclusive  right  in  so  far 
as  the  condemnation  franchises  are  of  greater 
necessities  than  the  other  franchises.  Grand 
Rapids,  etc..  R.  Co.  r.  Grand  Rapids,  etc..  R. 
Co.,  35  Mich.  265,  24  Am.  Rep.  545;  Colo- 


rado Eastern  R.  Co.  v.  Union  Pac.  R.  Co.,  41 
Fed.  293. 

The  title  of  a  railroad  company  to  its  road- 
bed is  limited  to  its  use  for  the  purposes  of  a 
railroad,  and  is  necessarily  subject  to  the 
exercise  of  all  those  powers  reserved  to  the 
legislature  to  which  the  franchises  of  the 
road  are  subject;  if  the  latter  may  be  changed 
or  modified,  so  may  also  the  uses  to  which 
the  land  may  be  put.  Albany  Northern  R. 
Co.  V.  Browiiell,  24  N.  Y.  345. 

Using  tracks  of  another  company. —  The 
legislature  may,  whenever  in  its  judgment 
the  public  good  requires  it,  authorize  one 
railroad  company  to  use  the  tracks  of  an- 
other. 

Kentucky. —  Covington  St.  R.  Co.  v.  Cov- 
ington, etc.,  St.  R.  Co.,  1  Ky.  L.  Rep.  341. 

Man/land. —  North  Baltimore  Pass.  R.  Co. 
V.  North  Ave.  R.  Co.,  75  Md.  233,  23  Atl. 
466. 

Missouri. —  St.  Louis  R.  Co.  v.  Southern  R. 
Co.,  105  Mo.  577,  16  S.  W.  960;  Union  Depot 
R.  Co.  i\  Southern  R.  Co.,  105  Mo.  562,  16 
S.  W.  920. 

Neio  Hampshire. —  Northern  R.  Co.  v.  Con- 
cord, etc.,  R.  Co.,  27  N.  H.  183. 

Neio  York. —  Sixth  Ave.  R.  Co.  r.  Kerr,  72 
N.  Y.  330;  Sixth  Ave.  R.  Co.  v.  Kerr,  45 
Barb.  138. 

O^io.— Toledo  Consol.  St.  R.  Co.  v.  Toledo 
Electric  St.  R.  Co.,  50  Ohio  St.  603,  36  N.  E. 
312;  Kinsman  St.  R.  Co.  v.  Broadway,  etc., 
St.  R.  Co.,  36  Ohio  St.  239. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§§  111,  113. 

The  right  to  use  a  portion  of  another  com- 
pany's right  of  way  longitudinally  may  be 
authorized  by  the  legislature. 

Alabama. —  Anniston,  etc.,  R.  Co.  v.  Jack- 
sonville, etc.,  R.  Co.,  82  Ala.  297,  2  So.  710; 
East,  etc.,  R.  Co.  v.  East  Tennessee,  etc.,  R. 
Co.,  75  Ala.  275. 

California. — Southern  Pac.  R.  Co.  i\  South- 
ern California  R.  Co.,  Ill  Cal.  221,  43  Pac. 
602;  Indian  Canon  Road  Co.  v.  Robinson,  13" 
Cal.  519. 

Illinois. —  Illinois  Cent.  R.  Co.  v.  Chicago,, 
etc.,  R.  Co.,  122  111.  473,  13  N.  E.  140. 

New  York. —  New  York,  etc.,  R.  Co.  v. 
Forty-second  St.,  etc.,  R.  Co.,  26  How.  Pr. 
68. 

Washingto7i. —  Seattle,  etc.,  R.  Co.  r.  Bell- 
ingham  Bay,  etc.,  R.  Co.,  29  Wash.  491,  69^ 
Pac.  1107,  92  Am.  St.  Rep.  907. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain," 

§  in. 
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ness.^^  A  limitation  on  the  power  of  a  railroad  company  to  appropriate  tlie  prop- 
erty of  another  railroad  company  is  that  it  cannot  take  the  property  of  another 
company  to  apply  it  to  the  same  nse.^^  If  the  taking  would  result  merely  in  a 
change  of  ownership  without  affecting  the  use  of  the  propert}^,  it  becomes  a 
matter  of  mere  private  concern  without  at  all  affecting  the  public  interest.^''  Nor 
can  one  railroad  company  take  a  fragment  of  a  competing  road  constituting  the 
most  valuable  part  of  it  where  this  will  destroy  the  usefulness  and  value  of  the 
remaining  fragment.^^ 

(ii)  Tee  Statutory  Authority.  As  regards  the  statutory  authority  for 
exercising  the  power,  land  of  one  railroad  company  not  in  actual  use  by  it  and 
not  necessary  to  the  operation  of  its  road  may  be  taken  by  another  company 
under  general  authority  to  condemn  in  the  same  manner  as  that  of  an  individual ; 
but  in  determining  what  property  is  necessary  to  the  use  of  the  company  first 
acquiring  it  every  reasonable  intendment  must  be  made  in  favor  of  such  company, 
and  there  must  be  a  liberal  consideration  of  its  future  as  well  as  its  existing 
necessities  touching  the  use  of  the  existing  tracks,  the  construction  of  additional 
ones,  the  convenient  storage  of  its  freight  at  all  seasons,  and  the  unembarrassed 


15.  Eastern  R.  Co.  v.  Boston,  etc.,  R.  Co., 
Ill  Mass.  125,  15  Am.  Rep.  13. 

16.  Contra  Costa  Coal  Mines  R.  Co.  v. 
Moss,  23  Cal.  323;  Suburban  R.  Co.  v. 
Metropolitan  West  Side  El.  R.  Co.,  193  III. 
217,  61  N.  E.  1090;  Chicago  West  Div.  R.  Co. 
V.  Metropolitan  West  Side  El.  R.  Co.,  152  111. 
519,  38  N.  E.  736;  Chicago,  etc.,  R.  Co.  v. 
Chicago,  etc.,  R.  Co.,  112  III.  589;  Minneapo- 
lis Western  R.  Co.  v.  Minneapolis,  etc.,  R, 
Co.,  61  Minn.  502,  63  N.  W.  1035;  In  re 
Cleveland,  etc.,  R.  Co.,  2  Pittsb.  (Pa.)  348. 
See  supra,  VII,  P,  1,  a. 

What  is  not  a  taking  for  the  same  use.— 
It  is  not  a  condemnation  for  the  same  public 
use  as  that  to  which  the  property  was  already 
applied,  where  a  railroad  company  condemns 
for  a  right  of  way,  and  the  construction  of 
an  abutment  thereon  for  a  bridge  necessary 
to  the  right  of  way,  a  parcel  of  land  which 
had  previously  been  used  by  another  rail- 
road company  for  a  dock  or  wharf  for  receiv- 
ing and  discharging  freight.  Chicago,  etc., 
R.  Co.  V.  Chicago,  etc.,  R.  Co.,  112  111.  589. 
In  a  proceeding  to  condemn  a  part  of  the 
property  of  one  railroad  for  the  use  of  an- 
other leading  from  other  and  different  points 
and  regions  of  country  the  use  is  not  the 
same  as  that  of  the  prior  road,  but  is  rather 
a  joint  or  cooperative  use^  to  be  exercised  and 
enjoyed  by  both  railroad  companies,  so  as  to 
furnish  the  public  an  additional  line  of  travel 
and  transportation  and  may  be  properly 
granted  by  legislative  action.  Lake  Shore, 
etc.,  R.  Co.  h\  Chicago,  etc.,  R.  Co.,  97  111. 
506. 

17.  Chicago  West  Div.  R.  Co.  v.  Metropoli- 
tan West  Side  El.  R.  Co.,  152  111.  519,  38 
N.  E.  736;  Chicago,  etc.,  R.  Co.  v.  Chicago, 
etc.,  R.  Co.,  112  111.  589. 

Even  express  statutory  authority  would 
under  these  circumstances  be  insufficient  to 
authorize  a  taking.  Lake  Shore,  etc.,  R.  Co. 
V.  Chicago,  etc.,  R.  Co.,  97  111.  506. 

18.  Central  City  Horse  R.  Co.  v.  Ft.  Clark 
Horse  R.  Co.,  81  ill.  523. 

19.  Illinois. —  St.  Louis,  etc.,  R.  Co.  v. 
Belleville  City  R.  Co.,  158  HI.  390,  41  N.  E. 
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916;  Peoria,  etc.,  R.  Co.  v.  Peoria,  etc..  R. 
Co.,  66  111.  174. 

Kansas. —  Atchison,  etc.,  R.  Co.  v.  Kansas 
City,  etc.,  R.  Co.,  67  Kan.  569,  70  Pac.  939,  73 
Pac.  899. 

Louisiana. —  Orleans,  etc.,  R.  Co.  v.  Jeffer- 
son, etc.,  R.  Co.,  51  La.  Ann.  1605,  26  So. 
278;  Kansas  City,  etc.,  R.  Co,  v.  Vicksburg, 
etc.,  R.  Co.,  49  La.  Ann.  29,  21  So.  144. 

Montana. —  Butte,  etc.,  R.  Co.  v.  Montana 
Union  R.  Co.,  16  Mont.  504,  41  Pac.  232,  50 
Am.  St.  Rep.  508,  31  L.  R.  A.  298. 

'New  York. —  In  re  Rochester,  etc.,  R.  Co., 
110  N.  Y.  119,  17  N,  E.  678;  New  York  Cent., 
etc.,  R.  Co.  V.  Metropolitan  Gaslight  Co., 
63  N.  Y.  326. 

Pennsylvania. —  In  re  Cleveland,  etc.,  R. 
Co.,  2  Pittsb.  348. 

West  Virginia. —  Baltimore,  etc.,  R.  Co.  v. 
Pittsburg,  etc.,  R.  Co.,  17  W.  Va.  812. 

Opposing  corporations  may  be  limited  to 
the  enjojonent  of  that  property  in  actual  use 
by  them  and  that  which  is  reasonably  neces- 
sary for  the  safe,  proper,  and  convenient 
management  of  their  business  and  the  accom- 
plishment of  the  purposes  of  their  creation. 
Butte,  etc.,  R.  Co.  v.  Montana  Union  R.  Co., 
16  Mont.  504,  41  Pac.  232,  50  Am.  St.  Rep. 
508,  31  L.  R.  A.  298. 

Land  held  for  speculation  is  liable  to  be 
taken  in  the  same  manner  as  property  of 
private  individuals.  North  Carolina,  etc., 
R.  Co.  V.  Carolina  Cent.  R.  Co.,  83  N.  C. 
489. 

Property  of  a  railroad  company  leased  to  a 
manufacturing  company  may  be  condemned 
under  general  statutory  authority.  St.  Louis, 
etc.,  R.  Co.  V.  Belleville  City  R.  Co.,  158  111. 
390,  41  N.  E.  916. 

A  small  portion  of  the  buttress  of  a  bridge 
belonging  to  one  railroad  company  but  not 
necessary  to  the  support  of  the  bridge  or  to 
the  exercise  of  the  franchise  of  the  company 
may  be  condemned  by  another  railroad  com- 
panv.  Baltimore,  etc.,  R.  Co.  v.  Pittsburg, 
etc.;  R.  Co.,  17  W.  Va.  812. 

Mere  use  of  property  in  a  manner  not 
necessary  for  the  proper  exercise  of  a  rail- 
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transaction  of  its  freight  biisiness.^*^  General  authority  will  also  be  sufficient 
where  the  taking  of  one  railroad  company's  property  by  another  will  not  materi- 
ally interfere  with  or  impair  the  prior  use,^^  but  if  the  prior  use  will  be  wholly 
superseded  or  materially  impaired  by  the  taking,  the  power  to  condemn  must  be 
conferred  either  expressly  or  by  necessary  implication,^  and  this  is  so,  whether 


road  company's  franchise  does  not  prevent 
its  appropriation  by  another  railroad  com- 
pany. Peoria,  etc.,  R.  Co.  t'.  Peoria,  etc.,  R. 
Co.,  66  111.  174;  Baltimore,  etc.,  R.  Co.  r. 
Pittsburg,  etc.,  R.  Co.,  17  W.  Va.  812. 

20.  Pittsburgh  Junction  R.  Co.'s  Appeal, 
122  Pa.  St.  511,  6  Atl.  564,  9  Am.  St.  Rep. 
128;  Lake  Shore,  etc.,  R.  Co.  r.  New  York, 
€tc.,  R.  Co.,  8  Fed.  858. 

Land  held  for  future  use. —  Land  o\\Tied 
by  a  railroad  company  and  which  it  expects 
at  some  future  time  to  use  for  railroad  pur- 
poses, but  which  it  has  held  for  five  years 
without  using  in  any  way,  is  subject  to  con- 
demnation for  the  right  of  way  of  another 
company.  Colorado  Eastern  R.  Co.  r.  Union 
Pac.  R.  Co.,  41  Fed.  293. 

21.  Mobile,  etc.,  R.  Co.  v.  Alabama  Mid- 
land R.  Co.,  87  Ala.  501,  6  So.  404;  Anniston. 
etc.,  R.  Co.  V.  Jacksonville,  etc.,  R.  Co.,  82 
Ala.  297,  2  So.  710;  Shreveport,  etc.,  R.  Co. 
r.  St.  Louio,  etc.,  R.  Co.,  51  La.  Ann.  814,  25 
So.  424;  Northwestern,  etc.,  R.  Co.  v.  Chicago, 
ftc,  R.  Co.,  76  Minn.  334,  79  N.  W.  315. 

Crossing  railroad  yard. —  Where  a  proposed 
construction  of  plaintiff  company's  road 
across  defendant  company's  yard,  upon  an 
elevated  structure  occupying  but  a  trifling 
part  of  the  yard,  would  cause  comparatively 
little  injury,  easily  compensated  in  damages, 
and  is  absolutely  necessary,  the  right  to  effect 
such  crossing  will  be  sustained.  Pittsburgh 
Junction  R.  Co.  v.  Allegheny  Valley  R.  Co., 
146  Pa.  St.  297,  23  Atl.  313. 

22.  Kansas. —  Atchison,  etc.,  R.  Co.  v.  Kan- 
sas City,  etc.,  R.  Co.,  67  Kan.  569,  70  Pac. 
939,  73  Pac.  899. 

Louisiana. —  Kansas  City,  etc.,  R.  Co.  r. 
Vicksburg,  etc.,  R.  Co.,  49  La.  Ann.  29,  21  So. 
144. 

Massachusetts. —  Boston,  etc.,  R,  Co.  v. 
Lowell,  etc.,  R.  Co.,  124  Mass.  368 ;  Worcester, 
etc.,  R.  Co.  V.  Railroad  Com'rs,  118  Mass. 
561 ;  Housatonic  R.  Co.  v.  Lee,  etc.,  R.  Co., 
118  Mass.  391. 

Minnesota. — Minneapolis  Western  R.  Co.  v. 
Minneapolis,  etc.,  R.  Co.,  61  Minn.  502,  63 
N.  W.  1035. 

Pennsylvania. — Sharon  R.  Co.'s  Appeal,  122 
Fa.  St.  533,  17  Atl.  234,  9  Am.  St.  Rep.  133; 
Pittsburgh  Junction  R.  Co.'s  Appeal,  122  Pa. 
St.  511,  6  Atl.  564,  9  Am.  St.  Rep.  128; 
Pennsylvania  R.  Co.'s  Appeal,  93  Pa.  St. 
150. 

Terras.— Sabine,  etc.,  R.  Co.  r.  Gulf,  etc., 
R.  Co.,  92  Tex.  162,  46  S.  W.  784. 

Vermont. —  Barre  R.  Co.  v.  Montpelier, 
etc..  R.  Co.,  61  Vt.  1,  17  Atl.  923,  15  Am. 
St.  Rep.  877,  4  L.  R.  A.  785. 

Virginia. —  Alexandria,  etc.,  R.  Co.  r.  Alex- 
andria, etc.,  R.  Co.,  75  Va.  780,  40  Am.  Rep. 
743. 


West  Virginia. —  Baltimore,  etc.,  R.  Co.  V. 
Pittsburg,  etc.,  R.  C©.,  17  W.  Va.  812. 

United  states. —  Lake  Shore,  etc.,  R.  Co.  v. 
New  York,  etc.,  R.  Co.,  8  Fed.  858. 

"An  express  legislative  enactment  is  gen- 
erally required  in  order  to  take  property  in 
use  by  a  railroad  company  except  wliere  the 
proposed  appuopriation  would  not  destroy  or 
greatly  injure  the  franchise  of  the  company 
or  render  it  difficult  to  prosecute  the  object 
thereof."  Baltimore,  etc.,  R.  Co.  v.  Pittsburg, 
etc.,  R.  Co.,  17  W.  Va.  812. 

Longitudinal  use  of  right  of  way. —  It  is 
generally  held  that  the  right  to  appropriate 
a  portion  of  a  railroad  company's  right  of 
way  longitudinally  is  not  conferred  by  gen- 
eral authority  to  condemn;  that  the  power 
must  be  conferred  expressly  or  by  necessary 
implication  (Suburban  R.  Co.  v.  Metropolitan 
West  Side  El.  R.  Co.,  193  111.  217,  61  N.  E. 
1090:  Illinois  Cent.  R.  Co.  v.  Chicago,  etc., 
R.  Co.,  122  111.  473,  13  N.  E.  140;  Housatonic 
R.  Co.  V.  Lee,  etc.,  R.  Co.,  118  Mass.  391; 
Sharon  R.  Co.'s  Appeal,  122  Pa.  St.  533,  17 
Atl.  234,  9  Am.  St.  Rep.  133);  and  in  one 
state  the  statutes  provide  that  the  located 
route  of  an  existing  railway  may  be  con- 
demned solely  for  the  purpose  of  crossing  the 
same,  unless  the  consent  of  the  company 
whose  property  is  sought  to  be  condemned 
is  obtained  (United  New  Jersey  R.,  etc.,  Co. 

National  Docks,  etc..  Connecting  R.  Co., 
52  N.  J.  L.  90,  18  Atl.  574;  Morris,  etc.,  R. 
Co.  V.  Hudson  Tunnel  R.  Co.,  38  N.  J.  L. 
548 ) .  Nevertheless  the  power  may  be  con- 
ferred by  express  provision  or  by  necessary 
implication  (South,  etc.,  Alabama  R.  Co.  v. 
Highland  Ave.,  etc.,  R.  Co.,  119  Ala.  105,  24 
So.  114;  Mobile,  etc,  R.  Co.  v.  Alabama  Mid- 
land R.  Co.,  87  Ala.  501,  6  So.  404;  Southern 
Pac.  R.  Co.  V.  Southern  California  R.  Co., 
Ill  Cal.  221,  43  Pac.  602;  Butte,  etc.,  R. 
Co.  V.  Montana  Union  R.  Co.,  16  Mont.  504, 
41  Pac.  232,  50  Am.  St.  Rep.  508,  31  L.  R.  A. 
298;  Seattle,  etc.,  R.  Co.  v.  Bellingham  Bay, 
etc.,  R.  Co.,  29  Wash.  491,  69  Pac.  1107,  92 
Am.  St.  Rep.  907)  ;  as  where  it  appears  by 
the  statute  or  by  the  application  of  the  stat- 
ute to  the  subject-matter  that  the  contem- 
plated road  cannot  reasonably  be  built  with- 
out appropriating  land  already  devoted  to 
public  use,  in  which  case  an  implication  arises 
that  the  legislature  intended  that  such  appro- 
priation might  be  made  (Providence,  etc., 
R.  Co.  V.  Norwich,  etc.,  R.  Co..  138  Mass.  277; 
Boston,  etc.,  R.  Co.  v.  Lowell,  etc.,  R,  Co., 
124  Mass.  368 ;  Housatonic  R.  Co.  v.  Lee,  etc., 
R.  Co.,  118  Mass.  391). 

Taking  part  of  railroad  yard. —  A  rail- 
road company  cannot  without  express  au- 
thority condemn  a  portion  of  another's  rail- 
road yards  where  the  result  would  be  to  abso- 
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the  land  souglit  to  be  condemned  was  acquired  by  eminent  domain  or  by  pur- 
chase.^ This  implication  only  arises  when  the  property  sought  to  be  appropriated 
is  necessary  to  the  exercise  of  the  power  expressly  granted  to  the  condemning 
company.^^  Such  appropriation  cannot  be  made  merely  for  the  sake  of  economy 
and  convenience,^^  and  by  the  express  provisions  of  some  statutes  it  must  be  for 
a  more  necessary  public  use.'^^  As  regards  the  degree  of  necessity,  there  is  some 
conllict  of  authority.  Some  decisions  hold  that  the  necessity  must  be  absolute  as 
determined  by  physical  causes ;  while  others  hold  that  the  necessity  is  a  reason- 
able one  under  the  circumstances  of  the  particular  case  dependent  upon  the 
practicability  of  another  route  considered  in  connection  with  the  relative  cost  to 
one  and  probable  injury  to  the  other.^^ 

b.  Crossing  and  Connecting  of  Railroads  —  (i)  In  General.  The  title  of  a 
railroad  company  to  its  right  of  way  is  subject  to  the  right  of  another  company 
to  cross  it  with  its  track  or  to  make  connection  with  it.^   The  state  may  authorize 


lutely  take  from  the  first  company  a  portion 
of  their  yard  for  the  sole  use  of  the  other. 
Sharon  R.  Co.'s  Appeal,  122  Pa.  St.  53.3,  17 
Atl.  234,  9  Am.  St.  Rep.  133  ;  Pittsburgh  Junc- 
tion R.  Co.'s  Appeal,  122  Pa.  St.  511,  6  Atl. 
564,  9  Am.  St.  Rep.  128;  Sabine,  etc.,  R.  Co. 
t-.  Gulf,  etc.,  R.  Co.,  92  Tex.  162,  46  S.  W.  784. 

23.  Providence,  etc.,  R.  Co.,  Petitioner,  17 
R.  I.  324,  21  Atl.  965. 

24.  Mobile,  etc.,  R.  Co.  v,  Alabama  Mid- 
land R.  Co.,  87  Ala.  501,  6  So.  404;  Pennsyl- 
vania Schuylkill  Valley  R.  Co.  i;.  Schuylkill 
Nav.  Co.,  167  Pa.  St.  576,  31  Atl.  858;  Pitts- 
burgh Junction  R.  Co.  v.  Allegheny  Valley  R. 
Co.,  146  Pa.  St.  297,  23  Atl.  313;  Sharon 
E.  Co.'s  Appeal,  122  Pa.  St.  533,  17  Atl.  234, 
9  Am.  St.  Rep.  133;  Lewis  v.  Germantown, 
etc.,  R.  Co.,  16  Phila.  (Pa.)  621;  Barre  R. 
Co.  V.  Montpelier,  etc.,  R.  Co.,  61  Vt.  1,  17 
Atl.  923,  15  Am.  St.  Rep.  877,  4  L.  R.  A. 
785;  Denver,  etc.,  R.  Co.  v.  Denver,  etc.,  R. 
Co.,  17  Fed.  867. 

Other  practicable  route. —  In  Missouri  it 
has  been  held  that  the  fact  that  the  railroad 
company  asking  condemnation  of  a  right  of 
way  over  the  land  of  another  corporation 
might  obtain  a  feasible  route  over  the  land 
of  other  proprietors  does  not  exempt  de- 
fendant from  condemnation  if  there  is  no 
material  interference  with  the  prior  use. 
St.  Louis,  etc.,  R.  Co.  v.  Hannibal  Union 
Depot  Co.,  125  Mo.  82,  28  S.  W.  483. 

25.  Sharon  R.  Co.'s  Appeal,  122  Pa.  St. 
533,  17  Atl.  234,  9  Am.  St.  Rep.  133;  Barre 
R.  Co.  V.  Montpelier,  etc.,  R.  Co.,  61  Vt.  1,  17 
Atl.  923,  15  Am.  St.  Rep.  877,  4  L.  R.  A.  785. 

One  railroad  company  will  not  be  allowed 
to  build  its  road  through  the  yard  of  another, 
merely  for  the  sake  of  avoiding  a  sharp 
curve.  Barre  R.  Co.  v.  Montpelier,  etc.,  R. 
Co.,  61  Vt.  1,  17  Atl.  923,  15  Am.  St.  Rep. 
877,  4  L.  R.  A,  785. 

26.  Southern  Pac.  R.  Co.  i;.  Southern  Cali- 
fornia R.  Co.,  Ill  Cal.  221,  43  Pac.  602. 

More  necessary  use  illustrated. —  Where  a 
railroad  company  traversing  the  side  of  a 
mountain  in  a  mining  section  has  within 
its  right  of  way  tracts  of  ground  not  neces- 
sary to  the  proper,  successful,  and  safe  opera- 
tion of  its  system  of  tracks  and  spurs,  and 
not  used  by  it  in  connection  with  any  such 
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operations,  and  in  all  reasonable  probability 
not  necessary  for  any  such  future  use,  if 
another  road  seeks  the  same  objective  points, 
and  in  doing  so  is  obliged  to  take  part  of 
such  unused  right  of  way  to  avoid  a  con- 
siderably more  circuitous  route,  at  a  differ- 
ent grade,  of  very  much  greater  cost,  and  of 
serious  damage  to  many  mining  properties  in 
their  subterranean  and  surface  operations, 
and  withal  would  be  obliged  by  the  topogra- 
phy of  the  mountains  to  parallel  the  adver- 
sary road  a  part  of  the  way,  under  such 
conditions  the  use  of  the  unused  parts  of 
the  right  of  way  of  the  one  company  by  the 
other  is  a  more  necessary  public  use  than 
that  to  which  such  unused  portions  are  al- 
ready appropriated.  Butte,  etc.,  R.  Co.  r. 
Montana  Union  R.  Co.,  16  Mont.  504,  41 
Pac.  232,  50  Am.  St.  Rep.  508,  31  L.  R.  A. 
298. 

27.  Pittsburgh  Junction  R.  Co.  i;.  Al- 
legheny Valley  R.  Co.,  146  Pa.  St.  297,  23 
Atl.  313;  Sharon  R.  Co.'s  Appeal,  122  Pa. 
St.  533,  17  Atl.  234,  9  Am.  St.  Rep.  133; 
Lewis  V.  Germantown,  etc.,  R.  Co.,  16  Phila. 
(Pa.)  621. 

28.  South  Alabama,  etc.,  R.  Co.  v.  High- 
land Ave.,  etc.,  R.  Co.,  119  Ala.  105,  24 
So.  114;  Mobile,  etc.,  R.  Co.  r.  Alabama  Mid- 
land R.  Co.,  87  Ala.  501,  6  So.  404;  Butte, 
etc.,  R.  Co.  V.  Montana  Union  R.  Co.,  16 
Mont.  504,  41  Pac.  232,  50  Am.  St.  Rep.  508, 
31  L.  R.  A.  298;  Seattle,  etc.,  R.  Co.  v.  Bell- 
ingham  Bay,  etc.,  R.  Co.,  29  Wash.  491,  69 
Pac.  1107,  92  Am.  St.  Rep.  907. 

By  the  term  "  practicable  route  "  is  meant 
only  that  the  expense  is  not  disproportionate 
to  the  probable  benefits.  And  the  taking  is 
essential  when,  the  public  convenience  being 
served  equally  well,  the  financial  interesfs  of 
the  second  company  will  gain  more  thereby 
than  the  probable  injury  to  the  first  company. 
Mobile,  etc.,  R.  Co.  v.  Alabama  Midland  R. 
Co.,  87  Ala.  501,  6  So.  404. 

29.  Indiana. —  Newcastle,  etc.,  R.  Co.  v. 
Peru,  etc.,  R.  Co.,  3  Ind.  464. 

Iowa. —  Minneapolis,  etc.,  R.  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  116  Iowa  681,  88  N.  W. 
1082. 

Louisiana. — Houston,  etc.,  R.  Co.  v.  Kansas 
City,  etc.,  R.  Co.,  109  La.  581,  33  So.  609. 
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the  construction  of  other  railroads  across  another  raih-oad  company's  track  when- 
ever the  pubhc  welfare  so  requires.  Neither  priority  in  the  date  of  one  charter 
over  another  nor  the  prior  location  and  construction  of  one  road  over  another 
affects  this  right.^  No  express  statutory  authority  is  necessary  to  authorize  the 
crossing  of  one  company's  tracks  by  the  tracks  of  another.  The  right  will  be 
implied  from  the  general  authority  conferred  on  a  railroad  company  to  construct 
a  railway  between  designated  termini,^^  and  the  legislature  may  by  express  statu- 


Michigan. —  Toledo,  etc.,  R.  Co.  v.  Detroit, 
etc.,  R.  Co.,  62  Mich.  564,  29  N.  W.  500,  4 
Am.  St.  Rep.  875. 

Minnesota. —  Minneapolis  Western  R.  Co. 
V  Minneapolis,  etc.,  R.  Co.,  61  Minn.  502, 
63  N.  W.  1035. 

Montana. —  Butte,  etc.,  R.  Co.  f.  Montana 
Union  R.  Co.,  16  Mont.  504,  41  Pac.  232,  50 
Am.  St.  Rep.  508,  31  L.  R.  A.  298. 

'New  Jersey. —  National  Docks,  etc.,  R.  Con- 
necting Co.  V.  State,  53  N.  J.  L.  217,  21  Atl. 
570,  26  Am.  St.  Rep.  421 ;  New  York,  etc.,  R. 
Co.  V.  Drummond,  46  N.  J.  L.  644;  Morris, 
etc.,  R.  Co.  V.  Hudson  Tunnel  R.  Co.,  38 
N.  J.  L.  548 ;  National  R.  Co.  v.  Easton,  etc., 
R.  Co.,  36  N.  J.  L.  181;  Morris,  etc.,  R.  Co.  v. 
New  Jersey  Cent.  R.  Co.,  31  N.  J.  L.  205. 

Neio  York. —  In  re  Kerr,  42  Barb.  119. 

Oliio. — ^Lake  Shore,  etc.,  R.  Co.  r.  Cincin- 
nati, etc.,  R.  Co.,  30  Ohio  St.  604. 

Pennsylvania. —  Pittsburgh  Junction  R. 
Co.'s  Appeal,  122  Pa.  St.  511,  6  Atl.  564,  9 
Am.  St.  Rep.  128. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  112. 

A  steam  railroad  company  which  has  by 
permission  of  the  city  laid  its  tracks  across 
a  city  street  cannot  prevent  a  street-car  com- 
pany from  laying  its  track  along  such  street 
and  across  the  tracks  of  the  steam  company, 
where  the  street-car  company  is  authorized 
to  do  so  by  the  citv.  Chicago,  etc.,  R.  Co. 
r.  West  Chicago  St."  R.  Co.,  156  111.  255,  40 
N.  E.  1008,  29  L.  R.  A.  485  [affirming  54  111. 
App.  273]. 

Road  in  hands  of  receiver. —  Where  another 
corporation  petitions  for  leave  to  cross  the 
tracks  of  a  railroad  which  is  in  the  posses- 
sion of  receivers,  the  permission  will  in  a 
proper  case  be  granted,  to  extend  only  through 
the  receivership,  the  company  seeking  to  cross 
giving  bond  to  indemnify  the  company  whose 
tracks  are  crossed  or  the  successor  of  such 
companv.  Central  Trust  Co.  v.  Wabash,  etc., 
R.  Co.,  26  Fed.  3. 

Effect  of  crossing  on  right  to  condemn  other 
land  for  connection. —  The  fact  that  one  com- 
pany has  by  condemnation  obtained  a  cross- 
ing over  another's  tracks  for  its  main  line 
does  not  exhaust  its  right  to  condemn  other 
lands  of  the  same  company  for  the  purpose 
of  making  connection  with  a  third  road  (Lake 
Shore,  etc..  R.  Co.  v.  Baltimore,  etc.,  R.  Co., 
149  111.  272.  37  N.  E.  91;  Sabine,  etc.,  R. 
Co.  V.  Gulf,  etc.,  R.  Co.,  92  Tex.  162,  46  S.  W. 
784),  even  though  the  first  and  last  roads 
do  not  intersect  (Sabine,  etc.,  R.  Co.  v.  Gulf, 
etc.,  R.  Co.,  92  Tex.  162,  46  S.  W.  784; 
Sabine,  etc.,  R.  Co.  v.  Gulf,  etc.,  R.  Co.,  (Tex. 
Civ.  App.  1898)  47  S.  W.  836).    But  compare 


Rutland-Canadian  R.  Co.  v.  Central  Vermont 
R.  Co.,  72  Vt.  128,  47  Atl.  399.  In  this 
case  the  company  was  authorized  by  its 
charter  to  construct  a  railroad  between  cer- 
tain places,  having  the  right  to  cross  or  con- 
nect with  any  railroad.  The  company  desired 
to  connect  with  another  railroad  and  could 
do  so  by  running  on  the  tracks  of  a  third 
railroad  and  using  its  station.  Such  con- 
nection would  be  to  the  interest  of  both 
railroads  and  to  the  public.  But  it  was 
held  that  it  could  not  condemn  a  right  of 
way  along  the  third  railroad's  right  of  way, 
across  its  tracks,  and  through  its  engine- 
house,  to  make  an  independent  connection 
with  the  second  railroad. 

The  right  of  way  of  the  Northern  Pacific 
Railway  is  not  property  of  the  federal  gov- 
ernment, set  apart  for  its  own  public  use,  so 
as  to  exempt  it  from  the  operation  of  the  Ne- 
braska statute  respecting  the  crossing  and 
connecting  of  railroads  (Union  Pac.  R.  Co. 
V.  Burlington,  etc.,  R.  Co.,  3  Fed.  106,  1 
McCrary  452)  ;  nor  is  it  exempt  from  the 
operation  of  a  like  statute  of  Kansas  (Union 
Pac.  R.  Co.  V.  Leavenworth,  etc.,  R.  Co.,  29 
Fed.  728.  See  also  Northern  Pac.  R.  Co.  v. 
St.  Paul,  etc.,  R.  Co.,  3  Fed.  702,  1  McCrary 
302). 

What  is  not  a  crossing. —  Running  through 
a  railroad  yard  and  crossing  the  yard  tracks 
and  switches  therein  is  not  a  crossing  of  a 
railroad.  Pittsburgh  Junction  R.  Co.'s  Ap- 
peal, 122  Pa.  St.  511,  6  Atl.  564,  9  Am.  St. 
Rep.  128. 

30.  Kansas  City  Suburban  Belt  R.  Co.  v. 
Kansas  City,  etc.,  R.  Co.,  118  Mo.  599,  24 
S.  W.  478. 

31.  East  St.  Louis,  etc.,  R.  Co.  v.  Belle- 
ville City  R.  Co.,  159  111.  544,  42  N.  E.  974; 
Houston,  etc.,  R.  Co.  v.  Kansas  City,  etc.,  R. 
Co.,  109  La.  581,  33  So.  609;  United  New 
Jersey  R.,  etc.,  Co.  i\  National  Docks,  etc., 
Connecting  R.  Co.,  52  N.  J.  L.  90.  18  Atl. 
574;  Morris,  etc.,  R.  Co.  v.  Central  R.  Co., 
31  N.  J.  L.  205;  Perrv  Countv  R.  Extension 
Co.  V.  Newport,  etc.,  R.  Co.,  150  Pa.  Si.  193, 
24  Atl.  709.  The  company  whose  lands  are 
crossed  is  in  this  respect  upon  the  same  foot- 
ing as  an  individual,  and  a  general  grant  of 
power  is  sufficient.  Morris,  etc.,  R.  Co.  v. 
New  Jersey  Cent.  R.  Co.,  31  N.  J.  L.  205. 

Instance. —  Where  the  legislature  grants  to 
a  railroad  company  a  charter  to  build  a  rail- 
road between  certain  points,  and  it  becomes 
necessary  for  the  company  to  cross  another 
railroad  or  a  turnpike  also  chartered  by  the 
legislature,  such  crossing  may  lawfully  be 
made ;  and  such  crossing  cannot  be  consid- 
ered a  condemnation  of  the  franchise.  Balti- 
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torj  provision  subject  one  company  to  this  riglit  of  crossing  by  another,^^  The 
mere  fact  that  the  crossing  will  work  an  inconvenience  to  the  company  whose 
track  is  crossed  does  not  aifect  the  right,^^  so  long  as  it  does  not  prevent  a  reason- 
ably fair  enjoyment  and  exercise  of  the  franchise  of  the  company  whose  tracks  it 
crosses ;  but  a  crossing  at  a  designated  point  will  not  be  allowed  where  it  will 
unreasonably  interfere  with  the  operation  of  the  road  proposed  to  be  crossed  and 
greatly  impair  its  efficiency  and  unwarrantably  increase  the  hazard  of  traveling.^^ 
It  is  no  objection  to  the  right  of  one  road  to  cross  the  track  of  another  that  the 
two  roads  are  parallel  at  some  point ;  ^  and  the  right  to  cross  is  not  limited  to  one 
crossing  of  the  tracks.^^  In  some  of  the  states  the  company  desiring  to  cross 
must  obtain  from  the  other  a  license,  or  must  pay  or  secure  to  such  other  the 
appraised  damages.^^ 

(ii)  Extent  of  Eight  Acquired.  The  exercise  of  the  right  must  be 
limited  by  the  necessity  of  the  condemning  road.^^  In  condemning  a  crossing 
over  the  land  of  another  railroad  all  that  is  acquired  is  a  right  of  way.  The  place 
of  crossing  remains  in  the  common  use  of  both  railroads  for  the  exercise  of  their 
respective  franchises.  The  manner  of  crossing  is  not  to  be  destructive  of  the 
ability  of  the  road  crossing  to  fully,  fairly,  and  freely  exercise  its  franchise.'*^ 
The  land  of  the  company  wdiose  track  is  to  be  crossed  cannot  be  appropriated  to 
the  exclusive  use  of  the  company  seeking  to  cross.^^ 

e.  Streets,  Highways,  Etc.  —  (i)  Under  Express  Statutory  Authoriza- 
tion. It  is  perfectly  competent  for  the  legislature  to  authorize  the  laying  out, 
extension,  or  opening  up  of  streets,  alleys,  or  highways  across  the  right  of 
way  and  other  lands  of  a  railroad  company  without  regard  to  the  use  to  which 
they  were  devoted,  and  however  inconsistent  therewith  or  destructive  thereof  the 
second  use  may  be,  and  express  legislative  authority  to  this  effect  is  found  in  some 
jurisdictions.^^    Where  in  accordance  with  statutes  of  this  character  land  already 


more,  etc.,  Turnpike  Co.  v.  Union  R.  Co.,  35 
Md.  224,  6  Am.  Rep.  397. 

32.  In  re  Minneapolis,  etc.,  R.  Co.,  36 
Minn.  481,  32  N.  W.  556;  Morris,  etc.,  R. 
Co.  V.  Hudson  Tunnel  R.  Co.,  38  N.  J.  L.  548. 

33.  Chicago,  etc.,  R.  Co.  v.  Illinois  Cent. 
R.  Co.,  113  111.  156;  Butte,  etc.,  R.  Co.  v. 
Montana  Union  R.  Co.,  16  Mont.  504,  41 
Fac.  232,  50  Am.  St.  Rep.  508,  31  L.  R.  A. 
298. 

34.  National  Docks,  etc..  Connecting  R.  Co. 
V.  State,  53  N.  J.  L.  217,  21  Atl.  570,  26  Am. 
St.  Rep.  421. 

35.  Lake  Erie,  etc.,  R.  Co.  v.  Atlantic,  etc., 
R.  Co.,  7  Ohio  Dec.  (Reprint)  364,  2  Cine. 
L.  Bui.  187;  Seattle,  etc.,  R.  Co.  v.  State,  7 
Wash.  150,  34  Pac.  551,  38  Am.  St.  Rep.  866, 
22  L.  R.  A.  217. 

A  company  has  not  the  right  to  cross  side- 
tracks if  it  would  not  have  under  the  same 
circumstances  the  right  to  cross  the  main 
track.  Barre  R.  Co.  v.  Montpelier,  etc.,  R, 
Co.,  61  Vt.  1,  17  Atl.  923,  15  Am.  St.  Rep. 
877,  4  L.  R.  A.  785. 

36.  In  re  Boston  Hoosac  Tunnel,  etc.,  R. 
Co.,  79  N.  Y.  64. 

37.  In  re  Boston  Hoosac  Tunnel,  etc.,  R. 
Co.,  79  N.  Y.  64. 

38.  Such  is  the  provision  of  the  constitu- 
tion and  laws  of  Minnesota.  Northern  Pac. 
R.  Co.  v.  Barnesville,  etc.,  R.  Co.,  4  Fed.  298, 
2  McCrary  203. 

39.  National  Docks,  etc.,  Connecting  R.  Co. 
r.  State,  53  N.  J.  L.  217,  21  Atl.  570,  26 
Am.  St.  Rep.  421 ;  In  re  Boston  Hoosac  Tun- 
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nel,  etc.,  R.  Co.,  79  N.  Y.  64.  See  also  infra, 
XIII. 

40.  Newcastle,  etc.,  R.  Co.  v.  Peru,  etc.,  R, 
Co.,  3  Ind.  464;  National  Docks,  etc..  Con- 
necting R.  Co.  V.  State,  53  N.  J.  L.  217,  21 
Atl.  570,  26  Am.  St.  Rep.  421 ;  New  York,  etc., 
R.  Co.  V.  Drummer,  46  N.  J.  L.  644;  Lehigh 
Valley  R.  Co.  v.  Dover,  etc.,  R.  Co.,  43  N.  J.  L. 
528;  New  Jersey  Southern  R.  Co.  v.  Long 
Branch  Com'rs,  39  N.  J.  L.  28 ;  State  v.  Eas- 
ton,  etc.,  R.  Co.,  36  N.  J.  L.  181 ;  Sharon  R. 
Co.'s  Appeal,  122  Pa.  St.  533,  17  Atl.  234,  9 
Am.  St.  Rep.  133. 

41.  Kansas  City,  etc.,  R.  Co.  v.  St.  Louis, 
etc.,  Co.,  118  Mo.  299;  Chicago,  etc.,  R.  Co. 
i\  Kansas  City,  etc.,  R.  Co.,  110  Mo.  510,  19 
S.  W.  826;  United  New  Jersey  R.,-etc.,  Co. 
V.  National  Docks,  etc..  Connecting  R.  Co., 
52  N.  J.  L.  90,  18  Atl.  574;  In  re  Boston 
Hoosac  Tunnel,  etc.,  R.  Co.,  79  N.  Y.  64; 
Sharon  R.  Co.'s  Appeal,  122  Pa.  St.  533,  17 
Atl.  234,  9  Am.  St.  Rep.  133. 

Alteration  of  grade. —  The  law  will  not  au- 
thorize a  company  to  adopt  a  plan  of  cross- 
ing an  existing  railroad  which  will  compel 
an  alteration  of  the  grade  in  order  that  the 
latter  may  continue  its  operations.  United 
New  Jersey  R.,  etc.,  Co.  v.  National  Docks, 
etc..  Connecting  R.  Co.,  52  N.  J.  L.  90,  18 
Atl.  574. 

42.  Chicago,  etc.,  R.  Co.  V.  Morrison,  195 
111.  271,  63  N.  E.  96;  Chicago,  etc.,  R.  Co.  r. 
Chicago,  151  HI.  348,  37  N.  E.  842;  Illinois 
Cent.  R.  Co.  v.  Chicago,  141  111.  586,  30 
N.  E.  1044,  17  L.  R.  A.  530;  Illinois  Cent. 
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appropriated  is  condemned,  it  is  altogether  immaterial  that  the  two  uses  cannot 
exist  together.^ 

(ii)  In  Absence  of  Special  Statutoet  Authorization.  Where  the 
beneficial  use  of  its  property  by  a  railroad  company  is  not  materially  interfered 
with  by  the  extension  of  streets  or  highways  across  its  tracks  or  right  of  way  or 
other  property  no  special  statutory  authority  is  necessary  to  the  exercise  of  this 
power.'^^  But,  in  accordance  with  the  general  doctrine  governing  the  taking  of 
property  already  appropriated  to  public  use,  land  once  appropriated  by  a  railroad 
company  for  a  public  use  cannot,  in  the  absence  of  statute  expressly  or  by  neces- 
sary implication  authorizing  it,  be  condemned  for  streets  or  highways,  if  such 
purposes  would  be  inconsistent  with  and  impair  or  destroy  its  use  for  railroad 
purposes.*^  This  rule  applies  whether  the  railroad  acquired  its  lands  by  purchase 
or  eminent  domain,*^  unless  the  company  may  use  the  property  purchased  for 
private  purposes  if  it  sees  lit/^  In  applying  these  rules  it  has  been  held  that  a 
general  statutory  authority  to  condemn  does  not  authorize  the  taking  of  land 
already  lawfully  appropriated  and  needed  as  a  site  for  a  depot.^^  It  is  never  per- 
missible to  take  property  appropriated  for  depot  purposes  if  the  use  of  the  prop- 
erty by  the  railroad  will  be  essentially  impaired  or  destroyed/^    So  it  has  been 


R.  Co.  V.  Chicago.  138  111.  453,  28  N.  E.  740; 
Powell  V.  Greenburg,  150  Ind.  148,  49  N.  E. 
955;  Terre  Haute  v.  Evansville,  etc.,  R.  Co., 
149  Ind.  174,  46  N.  E.  77.  See  also  Bridge- 
port V.  New  York,  etc.,  R.  Co.,  36  Conn.  255, 
4  Am.  Rep.  63. 

Applications  of  rule. —  Under  statutes  of 
the  character  under  consideration  streets 
may  be  extended  over  railroad  yards.  Chi- 
cago, etc.,  R.  Co.  V.  Pontiac,  169  111.  155,  48 
N.  E.  485;  Illinois  Cent.  R.  Co.  v.  Chicago,  156 
111.  98,  41  N.  E.  45;  Chicago,  etc.,  R.  Co.  v. 
Chicago,  151  111.  348,  37  N.  E.  842.  It  is  im- 
material that  the  tracks  across  which  the 
streets  are  extended  are  used  for  the  storing 
of  cars,  and  that  the  two  uses  cannot  exist  to- 
gether (Chicago,  etc.,  R.  Co.  v.  Morrison,  195 
111.  271,  63  N.  E.  96) ,  and  the  fact  that  a  com- 
pany erected  a  house  upon  its  right  of  way  for 
occupancy  for  a  section  foreman  does  not  ex- 
empt ground  which  it  covers  from  condemna- 
tion for  a  street  crossing  (Illinois  Cent.  R. 
Co.  V.  Normal,  175  111.  562,  51  N.  E.  781). 

Repeal  of  statute. —  A  statute  requiring  a 
railroad  company  to  maintain  and  construct 
crossings  and  approaches  at  public  highways 
does  not  repeal  by  implication  the  statutes 
conferring  upon  municipal  authorities  the 
power  to  lay  streets  across  a  railroad  right 
of  way.  Chicago,  etc.,  R.  Co.  v.  Chicago,  140 
111.  309,  29  N.  E.  1109. 

43.  Chicago,  etc.,  R.  Co.  i*.  Morrison,  195 
111.  271,  63  N.  E.  96. 

44.  See  cases  cited  infra,  notes  52,  54, 

45.  General  authority  to  condemn  lands  for 
streets  or  highways  or  extend  them  across 
railroad  tracks  does  not  authorize  the  appro- 
I)riation  for  streets  and  highways  of  land  of 
a  railroad  company  for  a  use  inconsistent 
with  that  of  the  company. 

Illinois. —  Chicago,  etc.'  R.  Co.  v.  Pontiac, 
169  111.  155,  48  N.  E.  485;  Illinois  Cent.  R. 
Co.  V.  Chicago,  141  111.  586,  30  N.  E.  1044, 
17  L.  R.  A.  530. 

Indiana. —  Cincinnati,  etc.,  Co.  r.  Anderson, 
139  Ind.  490,  38  N.  E.  167,  47  Am.  St.  Rep. 


285 ;  Seymour  v.  Jacksonville,  etc.,  R.  Co.» 
126  Ind.  466,  26  N.  E.  188. 

Massachusetts. —  Boston,  etc.,  R.  Co.  v. 
Cambridge,  166  Mass.  224,  44  N.  E.  140. 

Michigan. —  Battle  Creek,  etc.,  R,  Co.  v. 
Tiffany,  99  Mich.  471,  58  N.  W.  617. 

Minnesota. —  Minneapolis,  etc.,  R.  Co.  v. 
Hartland,  85  Minn.  76,  88  N.  W.  423;  St. 
Paul  Union  Depot  Co.  v.  St.  Paul,  30  Minn. 
359,  15  N.  W.  684;  Milwaukee,  etc.,  R.  Co. 
V.  Faribault,  23  Minn.  167. 

Missouri. —  Hannibal  v.  Hannibal,  etc.,  R. 
Co.,  49  Mo.  480. 

New  Jersey. —  New  York,  etc.,  R.  Co.  r. 
Paterson,  61  N.  J.  L.  408,  39  Atl.  680. 

New  York. —  Prospect  Park,  etc.,  R.  Co.  v. 
Williamson,  91  N.  Y.  552;  Albany  Northern 
R.  Co.  V.  Brownell,  24  N.  Y.  345 ;  In  re  Wal- 
den,  14  N.  Y.  St.  590. 

South  Dakota. —  Winona,  etc.,  R.  Co.  v. 
Watertown,  4  S.  D.  323,  56  N.  W.  1077. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  108. 

Where  an  opening  of  a  city  street  would 
necessitate  the  shortening  of  side-tracks  and 
turnouts  of  a  railroad  company,  it  is  to  the 
extent  of  the  shortening  and  actual  destruc- 
tion of  property  rights  inconsistent  to  the  use 
in  which  the  railroad  company  has  already 
appropriated  its  right  of  way.  Southern 
Kansas  R.  Co.  v.  Oklahoma  City,  12  Okla.  82, 
69  Pac.  1050. 

46.  St.  Paul  Union  Depot  Co.  v.  St.  Paul, 
30  Minn.  359,  15  N.  W.  685. 

47.  Matter  of  Alexander  Ave.,  17  N.  Y. 
Suppl.  933. 

48.  Valparaiso  v.  Chicago,  etc.,  R.  Co.,  123 
Ind.  467,  24  N.  E.  249;  St.  Paul  Union  De- 
pot  Co.  V.  St.  Paul,  30  Minn.  359,  15  N.  W. 
685;  Prospect  Park,  etc.,  R.  Co.  v.  William- 
son, 91  N.  Y.  552;  Albany  Northern  R.  Co.  v. 
Brownell,  24  N.  Y.  345;  In  re  Walden,  14 
N.  Y.  St.  590. 

49.  Minneapolis,  etc.,  R.  Co.  v.  Hartland, 
85  Minn.  76,  88  N.  W.  423 ;  Milwaukee,  etc., 
R.  Co.  V.  Faribault,  23  Minn.  167;  Winona,. 
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held  that  property  appropriated  for  engine-houses,  car-shops,  etc.,  cannot  be 
condemned  under  general  statutory  authority,^  and  without  express  statutory 
authority  land  of  a  railroad  company  cannot  be  condemned  for  a  street  or  liigh- 
way  to  run  longitudinally  along  the  property  of  tiie  railroad  company.^^  With 
respect  to  railroad  yards  it  is  held  that  no  special  legislation  is  necessary  to  enable 
a  municipality  to  extend  a  street  over  land  used  by  a  railroad  company  as  a  yard, 
provided  the  company  is  not  thereby  deprived  of  the  beneficial  use  of  the  prop- 
erty,^'^  otherwise  if  this  will  be  the  necessary  effect  of  the  extension.*^  The 
general  authority  to  condemn  lands  for  streets  or  highways  or  to  extend  them 
to  cross  railroad  tracks  has  uniformly  been  held  to  authorize  the  extension  of 
streets  or  highways  across  a  railroad  track  without  any  other  legislative 
authority.^^  While  danger  and  delays  are  necessarily  incident  to  railroad  cross- 
ings, the  uses  may  be  so  adjusted  as  to  work  no  serious  detriment  to  the  public 
interest.^^ 

(ill)  Extent  of Bioht  Acquired.  Where  a  street  is  extended  over  a  rail- 
road track  the  city  does  not  acquire  the  fee  but  merely  an  easement.^^  It  does 
not  acquire  the  exclusive  use  but  only  a  common  right  with  the  railroad  company 
to  the  use  of  the  land  condemned.^"^    Notwithstanding  the  condemnation  the  rail- 


etc,  E.  Co.  V.  Watertown,  4  S.  D.  323,  56 
N.  W.  1077. 

Burden  of  proof. —  It  has  been  held  that 
where  a  proposed  street  extends  over  and 
across  a  railroad  right  of  way  or  depot 
ground,  the  burden  is  upon  the  railroad  com- 
pany to  show  that  if  so  extended  it  will  neces- 
sarily impair  and  destroy  the  use  of  such 
right  of  way  for  railway  purposes.  Minne- 
apolis, etc.,  R.  Co.  V.  Hartland,  85  Minn.  76, 
88  N.  W.  423. 

50.  St.  Paul  Union  Depot  Co.  v.  St.  Paul, 
30  Minn.  359,  15  N.  W.  684;  Albany,  etc.,  R. 
Co.  V.  Brownell,  24  N.  Y.  345 ;  In  re  Walden, 
14  N.  Y.  St.  590. 

51.  Seymour  v.  Jacksonville,  etc.,  R.  Co., 
126  Ind.  466,  26  N.  E.  188;  St.  Paul  Union 
Depot  Co.  V.  St.  Paul,  30  Minn.  359,  15  N.  W. 
684;  New  Jersey  Southern  R.  Co.  v.  Long 
Branch  Com'rs,  39  N.  J.  L.  28.  And  see  In  re 
Oreat  Bend  Village  Road,  2  Pa.  Co.  Ct. 
335,  holding  that  a  public  road  cannot  be 
laid  out  on  land  held  by  a  railroad  com- 
pany along  a  right  of  way  unless  the  com- 
pany has  abandoned  it. 

52.  Battle  Creek,  etc.,  R.  Co.  v.  Tiffany, 
99  Mich.  471,  58  N.  W.  617;  Matter  of  Folts 
St.,  18  N.  Y.  App.  Div.  568,  46  N.  Y.  Suppl. 
43.  See  also  Detroit  Park,  etc.,  Com'rs  v. 
Chicago,  etc.,  R.  Co.,  93  Mich.  58,  52  N.  W. 
1083,  holding  that  a  railroad  company  can- 
not convert  its  right  of  way  into  store-room 
for  its  cars  and  call  it  a  yard  and  thus  pre- 
vent a  street  from  crossing  its  right  of  way. 

53.  New  York,  etc.,  R.  Co.  v.  Paterson,  61 
N.  J.  L.  408,  39  Atl.  680 ;  Baltimore,  etc.,  R. 
Co.  V.  Bellaire,  7  Ohio  Dec.  (Reprint)  607, 
4  Cine.  L,  Bui.  201.  And  see  Seymour  v. 
Jacksonville,  etc.,  R.  Co.,  126  Ind.  466,  26 
N.  E.  188. 

54.  Connecticut. — Bridgeport  v.  New  York, 
etc.,  R.  Co.,  36  Conn.  255,  4  Am.  Rep.  63. 

Indiana. —  Lake  Erie,  etc.,  R.  Co.  v.  Ko- 
komo,  130  Ind.  224,  29  N.  E.  780. 

lotoa. —  Albia  v.  Chicago,  etc.,  R.  Co.,  102 
Iowa  624,  71  N.  W.  541. 
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Michigan. —  Detroit,  etc..  Parks  Com'rs  v. 
Michigan  Cent.  R.  Co.,  90  Mich.  385,  51  N.  W. 
447. 

Minnesota. —  Minneapolis,  etc.,  R.  Co.  v. 
Hartland,  85  Minn.  76,  88  N.  W.  423;  St. 
Paul,  etc.,  R.  Co.  v.  Minneapolis,  35  Minn. 
141,  27  N.  W.  500 ;  St.  Paul  Union  Depot  Co. 
V.  St.  Paul,  30  Minn.  359,  15  N.  W.  684; 
Milwaukee,  etc.,  R.  Co.  v.  Faribault,  23 
Minn.  167. 

Missouri. —  Hannibal  v.  Hannibal,  etc.,  R. 
Co.,  49  Mo.  480. 

New  Jersey. —  New  York,  etc.,  R.  Co.  v.  ' 
Drummond,  46  N.  J.  L.  644;  New  Jersey 
Southern  R.  Co.  v.  Long  Branch  Com'rs,  39 
N.  J.  L.  28 ;  Jersey  City  f.  Montclair  R.  Co., 
35  N.  J.  L.  328. 

Neio  YorA;.— Matter  of  Folts  St.,  18  N.  Y. 
App.  Div.  568,  46  N.  Y.  Suppl.  43. 

Ohio. —  Little  Miami,  etc.,  R.  Co.  v.  Day- 
ton, 23  Ohio  St.  510. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  108. 

The  rule  that  lands  devoted  to  one  public 
use  cannot  be  taken  for  another  without  ex- 
press legislative  authority  applies  only  to  the 
taking  of  the  beneficial  use  of  the  land  from 
the  grantee  of  the  first  public  use  and  does 
not  apply  to  the  laying  out  of  a  street  across 
a  railroad  right  of  way.  Matter  of  Folts 
St.,  18  N.  Y.  App.  Div.  568,  46  N.  Y.  Suppl. 
43. 

55.  St.  Paul,  etc.,  R.  Co.  v.  Minneapolis,  35 
Minn.  141,  27  N.  W.  500. 

56.  Harris  v.  Chicago,  162  111."  288,  44  N.  E. 
337.    See  also  infra,  XIII. 

57.  Illinois  Cent.  R.  Co.  v.  Normal,  175 
111.  562,  51  N.  E.  781;  Illinois  Cent.  R.  Co.  v. 
Lostant,  167  111.  85,  47  N.  E.  62;  Chicago, 
etc.,  R.  Co.  17.  Cicero,  157  111.  48,  41  N.  E. 
640;  Chicago,  etc.,  R.  Co.  v.  Chicago,  149 
111.  457,  37  N.  E.  78;  Hlinois  Cent.  R.  Co. 
V.  Chicago,  141  111.  586,  30  N.  E.  1044,  17 
L.  R.  A.  530;  Illinois  Cent.  R.  Co.  v.  Chicago, 
138  111.  453,  28  N.  E.  740;  Chicago,  etc.,  R. 
Co.  V.  Hogan,  105  111.  App.  136. 
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road  company  continues  to  use  it  for  its  corporate  purpose  not  inconsistent  with 
its  use  as  a  street  crossing.^^ 

d.  Telegraph  Lines.  It  is  very  generally  held  that  a  telegraph  company  may 
condemn  for  the  construction  of  its  line  a  right  of  way  whicli  has  heen  previously 
condemned  by  a  railroad  company  for  its  right  of  way,  where  the  construction 
and  operation  of  the  telegraph  line  will  not  destroy  or  materially  interfere  with 
the  use  of  the  way  for  a  railroad.^^  If  the  use  by  the  railroad  company  is  not 
materiall}"  interfered  with  or  destroyed,  this  power  may  be  exercised  under  a  gen- 
eral statutory  authority  to  condemn  land,^  and  statutes  prohibiting  the  taking  of 
property  appropriated  to  a  public  use  except  for  "  a  more  necessary  public  use  "  do 
not  prevent  the  appropriation  for  telegraph  purposes  of  a  portion  of  a  railroad  right 
of  way  not  occupied  by  the  tracks,  the  same  being  very  generally  considered  "  a  more 
necessary  public  use."^^  In  a  number  of  jurisdictions  statutes  have  been  enacted 
specially  relating  to  condemnation  of  property  by  telegraph  companies.^^  Although 


58.  Chicago  v.  Cicero,  157  111.  48,  41  N.  E. 
640. 

59.  Alabama. —  Mobile,  etc.,  R.  Co.  v.  Pos- 
tal Tel.  Cable  Co.,  120  Ala.  21]  24  So.  408. 

Colorado. —  Union  Pac.  R,  Co.  i'.  Colorado 
Postal  Tel.  Cable  Co.,  30  Colo.  133,  69  Pac. 
564,  97  Am.  St.  Rep.  106. 

Louisiana. —  Southwestern  Tel.  Co.  r.  Kan- 
sas City,  etc.,  R.  Co.,  109  La.  892,  33  So.  910. 

Ohio. —  Cleveland,  etc.,  R.  Co.  v.  Ohio  Pos- 
tal Tel.  Cable  Co.,  68  Ohio  St.  306,  67  N.  E. 
890,  62  L.  R.  A.  941. 

T ennessee. —  Mobile,  etc.,  R.  Co.  v.  Postal 
Tel.  Cable  Co.,  101  Tenn.  62,  46  S.  W.  571,  41 
L.  R.  A.  403. 

Texas. —  Southwestern  Tel.,  etc.,  Co.  v. 
Gulf,  etc.,  R.  Co.,  (Civ.  App.  1899)  52  S.  W. 
106. 

Utah.— Fostsil  Tel.  Cable  Co.  r.  Oregon, 
€tc.,  R.  Co.,  23  Utah  474,  65  Pac.  735,  90 
Am.  St.  Rep.  705. 

Virginia. —  Postal  Tel.  Cable  Co.  v.  Farm- 
ville,  etc.,  R.  Co.;  96  Va.  661,  32  S.  E.  468. 

United  States. —  Idaho  Postal  Tel.  Cable 
Co.  V.  Oregon  Short  Line  R.  Co.,  104  Fed.  623 
[affirmed  in  111  Fed.  842,  49  C.  C.  A.  663]. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  114. 

Land  which  is  a  part  of  a  railroad  right  of 
way,  but  is  not  used  for  any  purpose  by  the 
railroad,  and  is  not  essential  to  the  ,enjoy- 
ment  of  its  franchise  and  property,  may  be 
appropriated  by  a  telegraph  company  for  the 
purpose  of  constructing  and  maintaining  its 
lines ;  and  the  line  may  be  constructed  longi- 
tudinally on  the  railroad  right  of  way.  Pos- 
tal Tel.  Cable  Co.  v.  Oregon  Short  Line  R. 
Co.,  23  Utah  474,  65  Pac.  735,  90  Am.  St. 
Rep.  705. 

Effect  of  power  to  obtain  right  of  way  ovei 
other  property.— The  mere  fact  that  such  a 
company  can  obtain  a  right  of  way  over  other 
property  or  in  other  ways  is  no  defense  to 
proceedings  to  condemn  a  right  of  way  over 
railroad  lands.  Ft.  Worth,  etc.,  R.  Co.  v. 
Southwestern  Tel.,  etc.,  Co.,  96  Tex.  160,  71 
S.  W.  270,  60  L.  R.  A.  145:  St.  Louis,  etc., 
R.  Co.  V.  Southwestern  Telenhone,  etc.,  Co., 
121  Fed.  276,  58  C.  C.  A.  198.  Thus  a  tele- 
graph company  will  not  be  prevented  from 
condemning  a  railroad  right  of  way  merely 

[40] 


because  there  is  a  highway  adjacent  to  the 
proposed  route  along  which  its  line  could  be 
constructed.  Union  Pac.  R.  Co.  v.  Colorado 
Postal  Tel.  Cable  Co.,  30  Colo.  133,  69  Pac. 
564,  97  Am.  St.  Rep.  106. 

60.  Mobile,  etc.,  R.  Co.  v.  Postal  Tel.  Cable 
Co.,  120  Ala.  21,  24  So.  408;  Postal  Tel.  Cable 
Co.  V.  Chicago,  etc.,  R.  Co.,  30  Ind.  App.  654, 
66  N.  E.  919;  Postal  Tel.  Cable  Co.  i;.  Ore- 
gon, etc.,  R.  Co.,  23  Utah  474,  65  Pac.  735, 
90  Am.  St.  Rep.  705. 

61.  Southern  Pac.  R.  Co.  v.  Southern  Cal. 
R.  Co.,  Ill  Cal.  221,  43  Pac.  602;  Montana 
Postal  Tel.  Cable  Co.  v.  Oregon  Short  Line 
R.  Co.,  114  Fed.  787;  Idaho  Postal  Tel.  Cable 
Co.  V.  Oregon,  etc.,  R.  Co.,  104  Fed.  623  [af- 
firmed in  111  Fed.  842,  49  C.  C.  A.  663]; 
Postal  Tel.  Cable  Co.  v.  Oregon,  etc.,  R.  Co., 
23  Utah  474,  65  Pac.  735,  90  Am.  St.  Rep. 
705. 

62.  A  statute  granting  to  telegraph  and 
telephone  companies  the  right  to  condemn  a 
right  of  way  along  highways,  railroads,  and 
post-roads  is  constitutional.  St.  Louis,  etc., 
R.  Co.  V.  Southwestern  Telephone,  etc.,  Co., 
121  Fed.  276,  58  C.  C.  A.  198. 

Construction  and  operation  of  statutes. — 
The  right  to  construct  telegraph  lines  along 
a  railroad  right  of  way  is  conferred  by  stat- 
utes expressly  providing  for  the  construction 
of  telegraph  lines  "  upon  the  right  of  way 
of  railroad  companies  "  ( South  Carolina,  etc., 
R.  Co.  V.  American  Telephone,  etc.,  Co.,  65 
S.  C.  459,  43  S.  E.  970)  ;  by  statutes  author- 
izing the  construction  of  such  lines  "  along 
and  parallel  to  any  of  the  railroads  of  the 
state  "  (Southwestern  Tel.  Co.  v.  Kansas  City, 
etc.,  R.  Co.,  109  La.  Ann.  892,  33  So.  910; 
Postal  Tel.  Cable  Co.  v.  Farmville,  etc.,  R. 
Co.,  96  Va.  661,  32  S.  E.  4G8  [overruling  Pos- 
tal Tel.  Cable  Co.  v.  Norfolk,  etc.,  R.  Co., 
88  Va.  920,  14  S.  E.  803] )  ;  by  statutes 
authorizing  the  construction  of  telegraph 
lines  "along  and  upon  anv  railroad"  (St. 
Louis,  etc..  R.  Co.  v.  Postal  Tel.  Co.,  173 
111.  508,  51  N.  E.  382),  or  by  statutes 
authorizing  telegraph  companies  to  appropri- 
ate for  their  purposes  lands  whether  owned 
by  private  persons  or  by  corporations  (Ft. 
Worth,  etc.,  R.  Co.  r.  Southwesferr*  Tel..  etc., 
Co.,  96  Tex.  160,  71  S.  W.  270,  60  L.  R.  A. 
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tlie  statute  mentions  telegraph  companies  only  or  telephone  companies  only,  it 
nevertheless  applies  equally  to  telegraph  and  telephone  conipanies.^^  If  the  rail- 
road is  in  the  possession  of  a  federal  court  through  its  receiver,  a  telegraph  com- 
pany cannot  without  the  consent  of  the  federal  court  condemn  any  portion  of 
the  right  of  way  by  proceedings  instituted  in  the  state  court.^* 

e.  Other  Burdens.  General  authority  to  condemn  land  for  a  park  does  not 
authorize  the  taking  of  land  of  a  railroad  in  actual  use  for  the  purpose  of  its 
incorporation,^^  but  land  not  actually  necessary  to  the  enjoyment  of  the  franchise 
of  a  company  may  be  condemned  for  a  reservoir,^^  waterworks,^''  or  a  private  way,^^ 
under  general  authority ;  and  it  is  sufficient  to  authorize  the  construction  of  drain- 
age ditches  along  a  railroad  right  of  way,  as  this  does  not  materially  interfere 
with  the  prior  use.^^ 

3.  Additional  Burden  on  Streets  and  Highways  —  a.  Railroads.  The  legisla- 
ture has  power  to  authorize  railroad  companies  to  lay  their  tracks  across  high- 
ways'''^ or  turnpikes,'^  and  it  may  autliorize  sucli  companies  to  lay  their  tracks 
longitudinally  in  streets,  highways,''^  or  turnpikes,''^  or  to  take  portions  of  streets 


145).  So  a  telegraph  line  is  an  internal  im- 
provement for  which  a  right  of  way  may  be 
acquired  along  a  railroad  right  of  way  within 
a  statute  conferring  the  right  to  take  the 
property  or  easements  of  private  corporations 
for  public  purposes  and  internal  improve- 
ments. Mobile,  etc.,  R.  Co.  v.  Postal  Tel. 
Cable  Co.,  101  Tenn.  62,  46  S.  W.  571,  41 
L.  R.  A.  403.  The  right  is  not  conferred, 
however,  by  a  statute  authorizing  the  erec- 
tion of  fixtures  and  structures  along  and 
across  "highways"  (Western  Union  Tel.  Co. 
■V.  Pennsylvania  R.  Co.,  123  Fed.  33,  59 
C.  C.  A.  113)  ;  or  "over  any  public  roads, 
streets,  and  highwavs "  ( New  York  City, 
etc.,  R.  Co.  V.  Central  Union  Tel.  Co.,  21  Hun 
(N.  Y.)  261)  ;  and  a  federal  statute  author- 
izing the  construction  of  telegraph  lines  along 
any  post-roads  of  the  United  States  does  not 
confer  such  right  without  condemnation  in. 
accordance  with  the  laws  of  the  state  there 
situated  (Postal  Tel.  Cable  Co.  v.  Southern 
R.  Co.,  89  Fed.  190). 

63.  Joiva. —  Franldin  v.  Northwestern  Tele- 
phone Co.,  69  Iowa  97,  28  N.  W.  461;  Iowa 
Union  Telephone  Co.  v.  Board  of  Equaliza- 
tion, 67  Iowa  250,  25  N.  W.  155. 

Minnesota. — Northwestern  Telephone  Exch. 
Co.  V.  Chicago,  etc.,  R.  Co.,  76  Minn.  334,  79 
N.  W.  315. 

Islew  Jersey. —  Duke  v.  Central  New  Jersey 
Telephone  Co..  53  N.  J.  L.  341,  21  Atl.  460, 
11  L.  R.  A.  664. 

Texas. —  San  Antonio,  etc.,  R.  Co.  v.  South- 
western Tel.,  etc.,  Co.,  93  Tex.  313,  55  S.  W. 
117,  77  Am.  St.  Rep.  884,  49  L.  R.  A.  459; 
Southwestern  Tel.,  etc.,  Co.  v.  Gulf,  etc.,  R. 
Co.,  (Civ.  App.  1899)  52  S.  W.  106;  Gulf, 
etc.,  R.  Co.  V.  Southwestern  Tel.,  etc.,  Co.,  18 
Tex.  Civ.  App.  500,  45  S.  W.  151. 

Wisconsin. —  Wisconsin  Telephone  Co.  v. 
Oshkosh,  62  Wis.  32,  21  N.  W.  828. 

England. — Attv.-Gen.  r.  Edison  Telephone 
Co.,  6  Q.  B.  D.  244,  50  L.  J.  Q.  B.  145,  43 
L.  T.  Rep.  N.  S.  697,  29  Wkly.  Rep.  428. 

64.  Western  Union  Tel.  Co.  v.  Atlantic, 
etc..  Tel.  Co.,  29  Fed.  Cas.  No.  17,445,  7  Biss. 
367. 
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65.  Matter  of  Buffalo,  72  Hun  (N.  Y.)  422, 
25  N.  Y.  Suppl.  218. 

66.  Denver  Power,  etc.,  Co.  v.  Denver,  etc., 
R.  Co.,  30  Colo.  204,  69  Pac.  568,  60  L.  R.  A. 
383. 

67.  Old  Colony  R.  Co.  v.  Framingham 
Water  Co.,  153  Mass.  561,  27  N.  E.  662,  13 
L.  R.  A.  332. 

68.  Eldredge  v.  Norfolk  County,  185  Mass. 
186,  70  N.  E.  36. 

69.  Baltimore,  etc.,  R.  Co.  v.  Jackson 
County,  156  Ind.  260,  58  N.  E.  837,  59  N.  E. 
856. 

70.  Milburn  v.  Cedar  Rapids,  12  Iowa  246. 

71.  Cincinnati,  etc.,  R.  Co.  v.  Spring  Grove 
Ave.  Co.,  9  Ohio  Dec.  (Reprint)  625,  15  Cine. 
L.  Bui.  384;  White  River  Turnpike  Co.  v. 
Vermont  Cent.  R.  Co.,  21  Vt.  590. 

72.  Georgia. —  Savannah,  etc.,  R.  Co.  v. 
Savannah,  45  Ga.  602. 

Iowa. —  Chicago,  etc.,  R.  Co.  v>.  Newton,  36 
Iowa  299. 

Kentucky. —  Lexington,  etc.,  R.  Co.  v. 
Applegate,  8  Dana  289,  33  Am.  Dec.  497. 

Massachusetts. —  Springfield  v.  Connecticut 
River  R.  Co.,  4  Cush.  63. 

New  Jersey. —  Morris,  etc.,  R.  Co.  v.  New- 
ark, 10  N.  J.  Eq.  352. 

New  York. —  In  re  New  York  Cent.,  etc., 
R.  Co.,  77  N.  Y.  248. 

Constitutionality  of  statute. —  An  act  au- 
thorizing a  street  railway  company  to  con- 
demn an  easement  in  the  roadway  of  a  turn- 
pike company  is  constitutional.  Baltimore, 
etc..  Turnpike  Road  v.  Baltimore,  etc..  Pass. 
R.  Co.,  81  Md.  247,  31  Atl.  854. 

Property  of  city. —  The  legislature  may  au- 
thorize the  construction  of  a  railroad  along 
a  public  street  or  highway  which  is  the  prop- 
erty of  the  state,  and  not  of  a  particular  dis- 
trict or  municipality.  Yost  v.  Philadelphia, 
etc.,  R.  Co.,  29  Leg.  Int.  (Pa.)  85. 

73.  Baltimore,  etc..  Turnpike  Road  t*. 
Baltimore,  etc.,  Pass.  R.  Co.,  81  Md.  247,  31 
Atl.  854;  Philadelphia,  etc.,  R.  Co.  r.  Phila- 
delphia, etc.,  Pass.  R.  Co.,  6  Pa.  Dist.  269, 
where  it  was  held  that  this  was  so,  notAvith- 
standing  the  charter  of  the  company  granted 
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for  depots,''^  or  for  structures  to  support  elevated  tracks.'^  General  statutory 
authorization  to  construct  a  railroad  is  sufficient  to  authorize  a  crossing  of  streets, 
turnpikes,  or  highways,"*^  but  it  does  not  prima  facie  confer  power  to  lay  out  a 
road  along  a  public  highway  or  street.'^''  Such  authority  must  be  given  by  express 
enactment  or  if  it  rests  upon  implication  it  must  flow  necessaril}^  out  of  the  law 
from  which  it  is  derived.''^  If  conferred  either  by  express  words  or  by  necessary 
in^plication  this  will  be  sufficient.'^^  If  the  tracks  of  the  company  are  laid  across 
or  longitudinally  on  streets  or  highways  it  acquires  no  exclusive  use  of  the  ground 
occupied,  but  only  the  use  to  be  enjoyed  in  common  with  the  public.^*^  Where  a 
railroad  constructs  its  tracks  across  a  highway  or  street  it  must  in  the  absence  of 
any  statutory  provision  to  the  contrary  leave  the  street  or  highway  in  a  safe  con- 
dition for  the  use  of  the  public,  and  if  a  structure  be  necessary  to  the  conven- 
ience and  safety  of  the  crossing  it  must  be  erected  and  maintained  by  the  railroad 
company.®^  If  a  statute  requires  an  order  of  court  to  authorize  the  construction 
of  tracks  across  or  along  a  street  or  highway,  such  order  is  a  condition  precedent 
of  the  right  to  do  so.^^ 

b.  Poles  and  Wires.  The  rule  is  well  settled  that  the  legislature  or  the  munic- 
ipality on  whom  it  has  conferred  the  power  of  eminent  domain  may  authorize 
the  erection  of  poles  and  wires  for  telephone  and  lighting  purposes  on  streets.^^ 


in  1832,  forbidding  the  location  of  its  road  on 
any  turnpike  further  than  to  cross  it,  and  that 
the  act  of  March  17,  1869,  confers  such  right 
and  is  to  be  read  into  all  charters  granted 
prior  to  the  general  act  of  1849. 

74.  State  v.  Railroad  Com'rs,  56  Conn.  308, 
15  Atl.  756;  Union  Depot  Co.  f.  St.  Louis,  8 
Mo.  App.  412. 

75.  Summerfield  v.  Chicago,  197  111.  270, 
64  N.  E.  490. 

76.  Starr  v.  Camden,  etc.,  R.  Co.,  24 
N.  J.  L.  592;  Cincinnati,  etc.,  R.  Co.  v. 
Spring  Grove  Ave.,  Co.,  9  Ohio  Dec.  (Reprint) 
625,  15  Cine.  L.  Bui.  384. 

A  statute  authorizing  the  construction  of  a 
railroad  across  any  right  of  way  authorizes 
the  construction  of  a  railroad  track  across  a 
turnpike.  White  River  Turnpike  Co.  v. 
Vermont  Cent.  R.  Co.,  21  Vt.  590. 

77.  Louisville,  etc.,  R.  Co.  v.  Whitley 
County  Ct.,  95  Ky.  215.  24  S.  W.  604,  15  Ky. 
L.  Rep.  734,  44  Am.  St.  Rep.  220;  Spring- 
field V.  Connecticut  River  R.  Co.,  4  Cush. 
(Mass.)  63. 

78.  State  v.  Hoboken,  35  N.  J.  L.  205; 
Morris,  etc.,  R.  Co.  v.  Newark,  10  N.  J.  Eq. 
352. 

79.  Springfield  v.  Connecticut  River  R.  Co., 
4  Cush.  (Mass.)  63. 

How  implication  shown. —  Authority  by  im- 
plication to  construct  a  railroad  along  a  pub- 
lic highway  may  result  either  from  the  lan- 
guage of  the  act  or  from  its  being  shown  by 
an  application  of  the  act  to  the  subject- 
matter  that  the  railroad  cannot  by  reasonable 
intendment  be  laid  in  any  other  line.  Spring- 
field V.  Connecticut  River  R.  Co.,  4  Cush. 
(Mass.)  63. 

Construction  of  particular  statutes. —  The 
right  has  been  held  to  be  conferred  by  statute 
authorizing  the  laying  of  tracks  over  and 
under  highways  or  streets  (Milburn  v.  Cedar 
Rapids,  12  Iowa  246.  And  see  Chicago,  etc., 
R.  Co.  r.  Newton.  36  Iowa  299)  ;  and  it  has 
been  held  that  public  highways  or  "lands" 


are  within  a  statute  authorizing  the  taking 
of  lands  (State  v.  Railroad  Com'rs,  56  Conn. 
308,  15  Atl.  756)  ;  and  in  another  jurisdic- 
tion it  has  been  held  that  the  word  "  prop- 
erty "  in  a  statute  does  not  include  public 
highways  (Cake  v.  Philadelphia,  etc.,  R.  Co., 
87  Pa. 'St.  307).  A  statute  authorizing  the 
construction  of  a  railroad  to  a  point  of  inter- 
section of  another  railroad  in  the  corporate 
limits  of  a  street  confers  all  requisite  power 
to  use  so  much  of  the  streets  as  is  necessary 
to  the  construction  of  the  road  as  designated 
without  the  consent  of  the  city  or  without 
awarding  compensation.  Clinton  v.  Cedar 
Rapids,  etc.,  R.  Co.,  24  Iowa  455. 

80.  Chicago,  etc.,  R.  Co.  v.  West  Chicago 
St.  R.  Co.,  156  111.  255,  40  N.  E.  1008,  29 
L.  R.  A.  485;  Pittsburg,  etc.,  R.  Co.  v. 
Reich,  101  111.  157. 

81.  People  V.  Chicago,  etc.,  R.  Co.,  67  111. 
118;  Independence  v.  Missouri  Pac.  R.  Co.,  86 
Mo.  App.  585 ;  Dyer  County  v.  Chesapeake, 
etc.,  R.  Co..  87  Tenn.  712,  11  S.  W.  943.  And 
see  Louisville,  etc.,  R.  Co.  v.  Hart  County,  50 
S.  W.  60,  20  Ky.  L.  Rep.  1820. 

82.  Osborne  f.  Jersey  City,  etc.,  R.  Co.,  27 
Hun  (N.  Y.)  589. 

83.  Irwin  v.  Great  Southern  Telephone  Co., 
37  La.  Ann.  63.  And  see  Julia  Bldg.  Assoc. 
V.  Bell  Telephone  Co.,  88  Mo.  258.  57  Am. 
Rep.  398;  Burnes  v.  St.  Joseph,  91  Mo.  App. 
489 ;  Plattsburg  v.  Peoples'  Telephone  Co.,  88 
Mo.  App.  306;  Roebling  r.  Trenton  Pass.  R. 
Co.,  58  N.  J.  L.  666,  34  Atl.  1090,  33  L.  R.  A. 
129;  Halsey  v.  Rapid  Transit  St.  R.  Co.,  47 
N.  J.  Eq.  380,  20  Atl.  859. 

Missouri  statute. —  Since  1865  there  has 
been  a  statute  in  Missouri  authorizing  any 
telegraph  company  organized  under  the  laws 
of  that  state  to"  place  its  poles  and  wires 
along,  over,  and  upon  the  public  highways 
(see  in  this  connection  Burnes  V.  St.  Joseph, 
91  Mo.  App.  489)  :  but  there  never  has  been 
any  law  of  that  state  granting  such  permis- 
sion to  any  foreign  telegraph  company.  And 
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And  either  may  authorize  the  erection  of  poles  and  wires  for  such  purposes  on 
liighways.^ 

4.  Locating  Railway  Over  Park  or  Park  Over  Railway.  As  a  general  rule 
lands  which  have  been  devoted  to  park  purposes  cannot  be  condemned  by  a  rail- 
road company  for  its  uses,  since  the  two  uses  are  inconsistent;^^  and  for  the  same 
reason  a  park  cannot  be  laid  out  over  the  right  of  way  of  a  railroad  company.^ 

5.  Locating  Telegraph  Lines  on  Right  of  Way  of  Another  Telegraph  Company. 
A  contract  ceding  to  a  telegraph  company  the  exchisive  right  of  operating  and 
maintaining  its  lines  over  the  right  of  way  of  a  railroad  company,  even  if  other- 
wise valid,  cannot  debar  the  state  in  the  exercise  of  the  right  of  eminent  domain 
from  authorizing  the  establishment  of  another  telegraph  line  over  the  same  right 
of  way.^^ 

6.  Changing  Character  of  Road.    The  legislature  may  authorize  a  turnpike  or 

plank-road  company  to  construct  its  road  over  an  existing  highway  ^  or  mce 
versa^^  and  may  authorize  the  laying  out  of  a  street  over  a  turnpike,^  or,  when 
the  franchise  of  the  turnpike  has  expired,  make  it  a  free  public  highway.®^  But 
in  these  cases  there  must  be  express  legislative  authority,  or  such  authority  must 
1)6  necessarily  imj)lied.^^    A  viaduct  may  be  constructed  over  an  existing  high- 


ihe  sole  right  of  the  Western  Union  Telegraph 
Company  to  do  business  in  that  state  arises 
out  of  the  act  of  congress  of  July  24,  1866 
U4  St.  at  L.  pp.  221,  222),  giving  to  tele- 
graph companies  rights  along  the  military 
and  post-roads  of  the  United  States  (State 
«>.  Western  Union  Tel.  Co.,  165  Mo.  502,  65 
S.  W.  775).  Rev.  St.  (1899)  §  1251,  relating 
io  telephone  companies,  gives  to  such  com- 
panies organized  in  that  state  the  right  to 
®rect  telephone  poles  in  the  streets;  at  the 
same  time  it  does  not  deny  the  same  right  to 
Individuals  or  foreign  corporations,  and  these 
latter  have  therefore  the  right  to  engage  in 
such  business,  and  a  municipality  has  a  right 
io  contract  with  them  in  regard  to  compensa- 
tion for  the  use  of  these'  streets.  Plattsburg 
v.  Peoples'  Telephone  Co.,  88  Mo.  App.  306. 

84.  Philadelphia,  etc.,  R.  Co.  v.  Wilming- 
ton City  R.  Co.,  (Del.  1897)  38  Atl.  1067; 
Cater  v.  Northwestern  Telephone  Exch.  Co., 
60  Minn.  539,  63  N.  W.  Ill,  51  Am.  St.  Rep. 
543,  28  L.  R.  A.  310. 

85.  In  re  Boston,  etc.,  R.  Co.,  53  N.  Y.  574 ; 
In  re  New  York,  etc.,  R.  Co.,  20  Hun  (N.  Y.) 
201.  Compare  Colbv  v.  Toledo,  22  Ohio  Cir. 
Ct.  732,  12  Ohio  Cir.  Dec.  347. 

The  public  acquires  a  vested  estate  in  a 
public  square  in  a  municipality,  which  neither 
the  municipality  itself  nor  the  legislature  can 
divert  to  the  use  of  a  railroad  or  to  any  other 
private  use,  although  a  railroad  company  is 
authorized  by  its  charter  to  construct  and 
©perate  a  railway  in,  over,  across,  and  along 
any  and  all  avenues,  streets,  public  grounds, 
squares,  and  alleys  of  a  city,  it  nevertheless 
cannot  lay  a  track  through  or  across  an  in- 
closed public  square  dedicated  by  plat  to  the 
city.  Jacksonville  v.  Jacksonville  R.  Co.,  67 
111.  540. 

86.  Suburban  Rapid-Transit  Co.  v.  New 
York,  128  N.  Y.  510,  28  N.  E.  525 ;  In  re  New 
York,  57  Hun  (N.  Y.)  416,  5  N.  Y.  Suppl. 
463.  A  railroad  had  acquired  a  franchise 
for  its  road  through  the  Adirondack  park, 
liad  filed  in  several  counties  its  map,  and  had 
given  notice  to  the  owners  of  land,  all  at  a 
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time  when  the  state  had  not  acquired  any  in- 
terest in  the  land  or  taken  any  proceedings 
to  condemn  it.  It  was  held  that  the  railroad 
company  had  thus  impressed  the  land  with  a 
lien  in  favor  of  its  road  to  construct  its  road, 
so  that  any  subsequent  conveyance  by  the 
owner  of  such  land  to  the  state  is  subject  to 
the  company's  right.  People  v.  Adirondack 
R.  Co.,  39  N.  Y.  App.  Div.  34,  56  N.  Y.  Suppl. 
869. 

87.  New  Orleans,  etc.,  R.  Co.  v.  Southern, 
etc.,  Tel.  Co.,  53  Ala.  211.  And  see  Baltimore, 
etc.,  Tel.  Co.  v.  Morgan's  Louisiana,  etc.,  R., 
etc.,  Co.,  37  La.  Ann.  883. 

88.  Douglass  r.  Boonsborough  Turnpike  R. 
Co.,  22  Md.  219,  85  Am.  Dec.  647;  Williams 
t'.  Natural  Bridge  Plank  Road  Co.,  21  Mo. 
580. 

89.  Peirce  t?.  Somersworth,  10  N.  H.  369. 

90.  Barber  v.  Andover,  8  N.  H.  398;  In 
re  Kensington  Dist.,  2  Rawle  (Pa.)  445; 
Armington  v.  Barnet,  15  Vt.  745,  40  Am. 
Dec.  705. 

91.  McMullin  v,  Leitch,  83  Cal.  239,  23 
Pac.  294;  People  v.  Davidson,  79  Cal.  166,  21 
Pac.  538;  Backus  v.  Lebanon,  11  N.  H.  19,  35 
Am.  Dec.  466;  Barber  v.  Andover,  8  N.  H. 
398;  Armington  v.  Barnet,  15  Vt.  745,  40  Am. 
Dec.  705. 

92.  Cumru  Tp.  v.  Reading  Turnpike  Co., 

2  Lane.  L.  Rev.  75. 
Particular  statutes  held  to  confer  power. — 

Where  a  statute  authorizes  commissioners  to 
open  and  lay  out  streets  in  a  certain  district 
as  they  might  deem  necessary  for  the  estab- 
lishment of  a  regular  and  convenient  town 
plan,  this  vests  them  with  authority  to  enter 
upon  a  turnpike  and  appropriate  it  for  such 
use.  In  re  Kensington  Dist.,  2  Rawle  (Pa.) 
445.  So  on  the  other  hand  a  charter  granted 
to  a  corporation  to  construct  and  maintain  a 
turnpike  road,  to  be  constructed  and  laid  on 
and  over  the  bed  of  a  certain  designated  pub- 
lic highway  then  existing,  vested  the  company 
after  the  turnpike  was  completed  with  the 
exclusive  title  and  ownership  of  such  high- 
way.    And  although  after  the  subsequent 
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way.^  And  power  may  be  conferred  upon  a  municipality  to  convert  a  county 
road  into  a  city  street.^^ 

7.  Navigable  Rivers.  The  state  may  by  its  power  of  eminent  domain  change 
the  course  of  a  navigable  river  within  its  boundaries  if  the  public  good  requires 
it,  although  the  rights  of  private  parties  are  prejudiced  thereby  and  certain 
portions  of  the  banks  of  a  navigable  river  may  be  set  aside  to  an  exclusive  use.^ 
A  railroad  may  be  permitted  to  cross  a  navigable  stream.^^ 

VIII.  NECESSITY  AND  EXPEDIENCY  OF  EXERCISING  POWER. 
A.  Determination  by  Legislature.  In  the  absence  of  some  constitutional 
or  statutory  provision  to  the  contrary  the  necessity  and  expediency  of  exercising 
the  right  of  eminent  domain  are  questions  essentially  political  and  not  judicial  in 
their  character.  The  determination  of  those  questions  belong  to  the  sovereign 
power ;  the  legislative  determination  is  final  and  conclusive,  and  the  courts  have 
no  power  to  review  it.^^    It  rests  with  the  legislature  not  only  to  determine  when 


adoption  of  the  constitution  of  1877,  the  limits 
of  a  city  on  the  line  of  the  turnpike  were  so 
extended  as  to  throw  the  toll-house  and  part 
of  the  pike  inside  of  the  new  limits,  the  city 
authorities  could  not  without  condemnation 
proceedings  and  making  compensation  to  the 
corporation  adopt  such  part  of  the  road  as  a 
street,  nor  extend  any  streets  across  it.  Sa- 
vannah 17.  Vernon  Shell  Road  Co.,  88  Ga.  342, 
14  S.  E.  610. 

93.  Willis  v..  Winona  City,  59  Minn.  27, 
60  N.  W.  814,  26  L.  R.  A.  142. 

94.  Huddleston  v.  Eugene,  34  Oreg.  343,  55 
Pac.  868,  43  L.  R,  A.  444. 

95.  Bomochitto  River  Com'rs  v.  Withers, 
29  Miss.  21,  64  Am.  Dec.  126. 

Non-navigable  streams. —  A  state  cannot 
authorize  one  of  its  municipalities  to  divert 
the  waters  of  an  unnavigable  interstate 
stream,  to  the  injury  of  riparian  proprietors 
in  another  state.  Pine  v.  New  York,  103 
Fed.  337  [affirmed  in  112  Fed.  98,  50  C.  C.  A. 
145]. 

96.  Memphis  v.  Wright,  6  Yerg.  (Tenn.) 
497,  27  Am.  Dec.  489. 

97.  Pennsylvania  Coal  Co,  v.  Waddell,  8 
Leg.  Gaz.  (Fa.)  37. 

What  statutes  confer  power. —  An  unre- 
stricted grant  of  authority  to  construct  a  rail- 
road from  one  designated  point  to  another 
carries  with  it  the  authority  to  cross  a 
navigable  stream,  if  the  railroad  cannot  rea- 
sonably be  constructed  without  doing  so. 
Fall  River  Iron  Works  Co.  v.  Old  Colony, 
etc.,  R.  Co.,  5  Allen  (Mass.)  221.  See  also 
Balliet  v.  Com.,  17  Pa.  St.  509,  55  Am.  Dec. 
581. 

98.  Alabama. — Aldridge  v.  Tuscumbia,  etc, 
R.  Co.,  2  Stew.  &  P.  199,  23  Am.  Dec.  307. 

Arkansas. —  St.  Louis,  etc.,  R.  Co.  v.  Petty, 
57  Ark.  359,  21  S.  W.  884,  20  L.  R.  A.  434. 

California. —  Sherman  i\  Buick,  32  Cal, 
241,  91  Am.  Dec.  577;  Gilmer  v.  Lyon  Point, 
18  Cal.  229.  See  also  Contra  Costa  Coal 
Mines  R.  Co.  v.  Mo-,s,  23  Cal.  323. 

Colorado. —  Gibson  v.  Cann,  28  Colo.  499, 
66  Pac.  879. 

Connecticut. —  Waterbury  v.  Piatt,  76 
Conn.  435,  56  Atl.  856;  New  York,  etc.,  R. 
Co.  V.  Long,  69  Conn.  424,  37  Atl.  1070; 


Woodruff  V.  New  York,  etc.,  R.  Co.,  59  Conn, 
63,  20  Atl.  17. 

Georgia. —  Loughbridge  v.  Harris,  42  Ga. 
500;  Parham  v.  Decatur  County  Inferior  Ct,, 
9  Ga.  341. 

Illinois. —  O'Hare  v.  Chicago,  etc.,  R.  Co., 
139  111.  151,  28  N.  E.  923;  Chicago,  etc.,  R. 
Co.  V.  Wiltse,  116  111.  449,  6  N.  E.  49;  Chi- 
cago, etc.,  R.  Co.  V.  Lake,  71  111.  333;  Chicago 
V.  Wright,  69  111.  318. 

Indiana. —  Indianapolis  Water  Works  Co, 
1-.  Burkhart,  41  Ind.  364. 

Indian  Territory. —  Tuttle  r.  Moore,  3 
Indian  Terr.  712,  64  S.  W.  585, 

Iowa. —  Barrett  v.  Kemp,  91  Iowa  296,  59 
N,  W.  76;  Bankhead  v.  Brown,  25  Iowa 
540, 

Kansas. —  Lake  Koen  Nav.,  etc,  Co.  v. 
Klein,  03  Kan.  484,  65  Pac.  684. 

Kentucky. —  Tracv  v.  Elizabethtown,  etc., 
R.  Co.,  80  Ky.  259. 

MoAne. —  State  r.  Noyes,  47  Me.  189; 
Spring  V.  Russell,  7  Me.  273. 

Maryland. —  New  Cent,  Coal  Co.  v.  George's 
Creek  Coal,  etc,  Co.,  37  Md.  537. 

Massachusetts. —  Eastern  R.  Co.  v.  Boston, 
etc,  R.  Co.,  Ill  Mass.  125,  15  Am.  Rep.  13; 
Hingham,  etc.  Bridge,  etc.,  Co.  v.  Norfolk 
County,  6  Allen  353;  Talbot  v.  Hudson,  16 
Gray  417;  Com.  v.  Westborough,  3  Mass.  406. 

Minnesota. —  State  v.  Rapp,  39  Minn.  65, 
38  N.  W.  926;  State  Park  Comers  v.  Henry, 
38  Minn.  266,  36  N.  W.  874. 

Missouri. —  Southern  Illinois,  etc,  Bridge 
Co.  V.  Stone,  174  Mo.  1,  73  S.  W.  543;  Kansas 
City  V.  Marsh  Oil  Co.,  140  Mo.  458,  41  S.  W. 
943;  Cape  Girardeau  v.  Houck,  129  Mo.  607, 
31  S,  W,  933  [affirming  106  Mo.  628,  17  S,  W. 
759]  ;  Joplin  Consol,  Min,  Co.  v.  Joplin,  124 
Mo.  129,  27  S.  W.  406;  Simpson  r.  Kansas 
City,  111  Mo.  237,  20  S.  W.  38, 

Nebraska. —  Paxton,  etc.  Irrigating  Canal, 
etc,  Co.  V.  Farmers',  etc,  Irr.,  etc,  Co.,  45 
Nebr.  884,  64  N.  W.  343,  50  Am.  St.  Rep. 
585,  29  L.  R,  A,  853. 

New  Hampshire. —  In  re  Mt.  Washington 
Road  Co.,  35  N.  H.  134;  Concord  R.  Co.  t\ 
Greely,  17  N.  H.  47. 

New  Jersey. — Atkinson  v.  Bishop,  39 
N.  J.  L.  226;  Coster  r.  Tide  Water  Co.,  18 
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the  power  of  eminent  domain  may  be  exercised,  but  also  tbe  character,  quaUty, 
method,  and  extent  of  such  exercise.^^  And  this  power  is  unquaUfied,  other  than 
by  the  necessity  of  providing  that  compensation  shall  be  made.^  Nevertheless 
under  the  express  provisions  of  the  constitution  of  some  states  the  question  of 
necessity  is  made  a  judicial  one,  to  be  determined  by  the  courts  and  not  by  the 
legislature.^ 

B.  Determination  on  Delegation  of  Power  to  Condemn.  While  the 
legislature  may  itself  exercise  the  right  of  determining  the  necessity  for  the  exer- 


N.  J.  Eq.  54;  Morris,  etc.,  R.  Co.  v.  Newark, 
10  N.  J.  Eq.  352. 

lHew  York. —  In  re  New  York  Cent.,  etc.,  R. 
Co.,  77  N.  Y.  248 ;  In  re  Fowler,  53  N.  Y.  60 ; 
Brooklyn  Park  Com'rs  v.  Armstrong,  45  N.  Y. 
234,  6  Am.  Rep.  70;  People  v.  Smith,  21  N.  Y. 
595 ;  Harris  v.  Thompson,  9  Barb.  350 ;  Varick 
V.  Smith,  5  Paige  137,  28  Am.  Dec.  417. 

North  Carolina. —  Call  v.  Wilkesboro,  115 
N.  C.  337,  20  S.  E.  468. 

Ohio. —  Gieey  v.  Cincinnati,  etc.,  R.  Co.,  4 
Ohio  St.  308. 

Oregon. — Apex  Transp.  Co.  r.  Garbade,  32 
Oreg.  582,  52  Pac.  573,  54  Pac.  367,  882; 
Bridal  Veil  Lumber  Co,  v.  Johnson,  30  Oreg. 
205,  46  Pac.  790,  60  Am.  St.  Rep.  818,  34 
L.  R.  A.  368. 

Pennsylvania. —  Smedley  v.  Erwin,  51  Pa. 
St.  445. 

Tennessee. — Anderson  v.  Turbeville,  6 
Coldw.  150. 

Teo^as.— Smith  i\  Taylor,  34  Tex.  589; 
Croley  v.  St.  Louis,  etc.,  R.  Co.,  (Civ.  App. 
1900)  56  S.  W.  615. 

C7*a7i.— Postal  Tel.  Cable  Co.  v.  Oregon 
Short  Line  Co.,  23  Utah  474,  65  Pac.  735,  90 
Am.  St.  Rep.  705. 

Vermont. —  Tyler  v.  Beacher,  44  Vt.  648,  8 
Am.  Rep.  398:  Williams  v.  Newfane  School 
Dist.  No.  6,  33  Vt.  271.  That  this  is  not  the 
rule  under  the  present  constitution  see  infra, 
note  2. 

Virginia. — Tait  i\  Central  Lunatic  Asylum, 
84  Va.  271,  4  S.  E.  697;  Plecker  v.  Rhodes, 
30  Gratt.  795. 

Washington. —  Samish  River  Boom  Co.  v. 
Union  Boom  Co.,  32  Wash.  586,  73  Pac.  670. 

West  Virginia. —  Baltimore,  etc.,  R.  Co.  v. 
Pittsburg,  etc.,  R.  Co.,  17  W.  Va.  812. 

Wisconsin. —  Smith  v.  Gould,  59  Wis.  631, 
18  N.  W.  457;  Smeaton  v.  Martin,  57  Wis. 
364,  15  N.  W.  403;  Ford  v.  Chicago,  etc.,  R. 
Co.,  14  Wis.  609,  80  Am.  Dec.  791. 

United  States. —  Shoemaker  v.  U.  S.,  147 
U.  S.  282,  13  S.  Ct.  361,  37  L.  ed.  170;  U.  S. 
V.  Jones,  119  U.  S.  477,  7  S.  Ct.  283,  30  L.  ed. 
440;  Mississippi,  etc.,  Boom  Co.  v.  Patterson, 
98  U.  S.  403,  25  L.  ed.  206;  Horton  v. 
Squankum,  etc..  Marl  Co.,  11  Fed.  Cas.  No. 
6,710. 

See  18  Cent.  Dig.  tit.  *'  Eminent  Domain," 
§§  166,  169. 

Judicial  function  exhausted  on  determining 
character  of  use. —  The  courts  have  power  to 
determine  whether  the  use  for  which  private 
property  authorized  by  the  legislature  to  be 
taken  is  in  fact  a  public  use,  but  if  this  ques- 
tion is  decided  in  the  affirmative  the  judicial 
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function  is  exhausted;  the  extent  to  which 
such  property  shall  be  taken  for  such  use 
rests  wholly  in  the  legislative  discretion,  sub- 
ject only  to  the  restraint  that  just  compensa- 
tion must  be  made.  St.  Louis  County  Ct.  v. 
Griswold,  58  Mo.  175. 

Indicating  the  determination. —  The  deci- 
sion of  the  legislature  that  a  railroad  is  re- 
quired by  a  public  necessity  is  conclusively 
shown  by  the  grant  of  a  charter  for  it 
(State  V.  Noyes,  47  Me.  189)  ;  and  where  the 
legislature  grants  the  right  of  eminent  do- 
main for  the  building  of  railroads  to  any 
persons  who  will  undertake  to  construct 
them,  leaving  it  to  such  persons  to  select 
routes  for  themselves,  this  is  a  determination 
by  the  legislature  that  such  roads  are  neces- 
sary and  essential  for  the  public,  without  any 
express  declaration  to  that  effect  (New  Jer- 
sey Cent.  R.  Co.  v.  Pennsylvania  R.  Co.,  31 
N.  J.  Eq.  475)  ;  if  a  railroad  corporation 
resolves  that  the  taking  of  certain  land  is 
necessary,  the  courts  will  presume  it  to  be 
necessary,  no  abuse  being  shown;  and  the 
fact  that  the  company  had  already  condemned 
a  strip  does  not  show  that  there  was  no  neces- 
sity to  take  other  land  to  widen  the  strip 
(Cincinnati  Southern  R.  Co.  v.  O'Meara,  7 
Ohio  Dec.  (Reprint)  346,  2  Cine.  L.  Bui.  142). 

99.  Florida. —  Moody  v.  Jacksonville,  etc., 
R.  Co.,  20  Fla.  597. 

Kansas. —  Lake  Koen  Nav.,  etc.,  Co.  v. 
Klein,  63  Kan.  484,  65  Pac.  684. 

Maine. —  Riche  v.  Bar  Harbor  Water  Co., 
75  Me.  91;  Cushman  v.  Smith,  34  Me.  247. 

Minnesota. —  Fairchild  v.  St.  Paul,  46 
Minn.  540,  49  N.  W.  325;  Weir  v.  St.  Paul, 
etc.,  R.  Co.,  18  Minn.  155 ;  Langford  v.  Ram- 
sey County  Com'rs,  16  Minn.  375;  Wilkin  v. 
First  Div.  St.  Paul,  etc.,  R.  Co.,  16  Minn. 
271. 

Pennsylvania. —  In  re  East  Walnut  St.,  10 
Lane.  Bar  209. 

United  States. —  Shoemaker  v.  U.  S.,  147 
U.  S.  282,  13  S.  Ct.  361,  37  L.  ed.  170;  Se- 
combe  v.  Milwaukee,  etc.,  R.  Co.,  23  Wall. 
108,  23  L.  ed.  67. 

1.  Fairchild  v.  St.  Paul,  46  Minn.  540,  49 
N.  W.  325 ;  Brooklyn  Park  Com'rs  v.  Arm- 
strong, 45  N.  Y.  234,  6  Am.  St.  Rep.  70  [re- 
versing 3  Lans.  429]. 

2.  Lecoul  V.  St.  James  Parish  Police  Jury, 
20  La.  Ann.  308;  Marquette,  etc.,  R.  Co.  r. 
Probate  Judge,  53  Mich.  217,  18  N.  W.  788; 
Paul  V.  Detroit,  32  Mich.  108;  Horton  v. 
Grand  Haven.  24  Mich.  465 ;  Stearns  v.  Barre, 
73  Vt.  281,  50  Atl.  1086,  87  Am.  St.  Rep.  721, 
58  L.  R.  A.  240;  Foster  v.  Stafford  Nat. 
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cise  of  the  power  of  eminent  domain,^  it  may  unless  prohibited  by  the  constitu- 
tion delegate  this  power  to  public  officers  or  to  private  corporations  established  to 
<}arry  on  enterprises  in  which  the  public  are  interested,  and  their  determination 
that  a  necessity  for  the  exercise  of  the  power  exists  is  conclusive.*  There  is  no 
restraint  upon  the  power  except  that  requiring  compensation  to  be  made.  And 
when  the  power  has  been  so  delegated  it  is  a  subject  of  legislative  discretion  to 
determine  what  prudential  regulations  shall  be  established  to  secure  a  discreet  and 
judicious  exercise  of  the  authority.^  It  has  been  held  that  in  the  absence  of  any 
statutcM-y  provision  submitting  the  matter  to  a  court  or  jury  the  decision  of  the 


Bank,  57  Vt.  128.  And  see  Detroit  f.  Bren- 
nan,  93  Mich.  338,  53  N.  W.  525. 

3.  People  V,  Smith,  21  N.  Y.  595;  Ford  v. 
Chicago,  etc.,  R.  Co.,  14  Wis.  609,  80  Am. 
Dec.  791.    And  see  the  preceding  section. 

4.  California. —  Santa  Ana  f.  Harlin,  99 
Cal.  538,  34  Pac.  224;  Pasadena  t*.  Stimson, 
91  Cal.  238,  27  Pac.  604;  Butte  County  v. 
Boydstun,  (1886)  11  Pac.  781. 

Colorado. —  Warner  v.  Gunnison,  2  Colo. 
App.  430,  31  Pac.  238. 

Connecticut. —  New  York,  etc.,  R.  Co.  v. 
Long,  69  Conn.  424,  37  Atl.  1070. 

Indiana. — Farneman  v.  Mt.  Pleasant  Ceme- 
tery Assoc.,  135  Ind.  344,  35  N.  E.  271. 

loiva. —  Bennett  v.  Marion,  106  Iowa  628, 
78  N.  W.  747;  Barrett  v.  Kemp.  91  Iowa  296, 
59  N.  W.  76;  Cherokee  v.  Sioux  City,  etc., 
Town  Lot,  etc.,  Co.,  52  Iowa  279,  3  N.  W.  42. 

Massachusetts. —  Lynch  v.  Forbes,  161 
Mass.  302,  37  N.  E.  437,  42  Am.  St.  Rep.  402 ; 
Eastern  R.  Co.  v.  Boston  R.  Co.,  Ill  Mass. 
125,  15  Am.  Rep.  13. 

Minnesota. —  Knoblauch  v.  Minneapolis,  56 
Minn.  321,  57  N.  W.  928;  State  v.  Rapp,  39 
Minn.  65,  38  N.  W.  926. 

Missouri. —  Southern  Illinois,  etc..  Bridge 
Co.  r.  Stone,  174  Mo.  1,  73  S.  W.  453;  Cape 
Girardeau  v.  Houck,  129  Mo.  607,  31  S.  W. 
S33;  Simpson  v.  Kansas  City,  111  Mo.  237,  20 
S.  W.  38;  State  v.  Engelmann,  106  Mo.  628, 

17  S.  W.  759;  Kansas  City  v.  Baird,  98  Mo. 
215,  11  S.  W.  243,  562. 

Neiv  York. —  In  re  Fowler,  53  N.  Y.  60; 
People  V.  Smith,  21  N.  Y.  595. 

North  Carolina. —  Stratford  v.  Greensboro, 
124  N.  C.  127,  32  S.  E.  394. 

T exas. —  Palmer  v.  Harris  County,  29  Tex. 
Civ.  App.  340,  69  S.  W.  229. 

West  Virginia. —  Baltimore,  etc.,  R.  Co.  v. 
Pittsburg,  etc.,  R.  Co.,  17  W.  Va.  812. 

Wisconsin. —  Smith  v.  Gould,  59  Wis.  631, 

18  N.  W.  457. 

United  ^tofes.— Mississippi,  etc..  Boom  Co. 
V.  Patterson,  98  U.  S.  403,  25  L.  ed.  206. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  169. 

Submission  to  court  or  jury  unnecessary. — 

There  is  no  constitutional  right  on  the  part 
of  landowners  to  have  the  question  of  the 
necessity  or  expediency  of  the  taking  of  land 
for  a  public  use  in  any  particular  instance 
submitted  to  a  court  or  jury.  Lynch  v. 
Forbes,  161  Mass.  302,  37  N.  E.  437,  42  Am. 
St.  Rep.  402;  People  v.  Smith.  21  N.  Y.  595. 

Statutes  conferring  power. —  A  statute  giv- 
ing township  trustees  power  to  condemn  land 


for  cemetery  purposes,  "  when  it  shall  be 
deemed  necessary,"  makes  the  trustees  ex- 
clusive judges  of  the  necessity.  Barrett  v. 
Kemp,  91  Iowa  296,  59  N.  W.  76. 

Instances. —  It  may  be  delegated  to  a  mu- 
nicipality (Santa  Ana  ?;.  Harlin,  99  Cal. 
538,  34  Pac.  224;  Lynch  v.  Forbes,  161  Mass. 
302,  37  N.  E.  437,  42  Am.  St.  Rep.  402 ;  Joplin 
Consol.  Min.  Co.  v,  Joplin,  124  Mo.  129,  27 
S.  W.  406;  Simpson  v.  Kansas  City,  111  Mo. 
237,  20  S.  W.  38;  Stratford  v.  Greensboro, 
124  N.  C.  127,  32  S.  E.  394) ;  to  a  public  board 
{In  re  Fowler,  53  N.  Y.  60);  to  township 
trustees  (Barrett  Kemp,  91  Iowa  296,  59 
N.  W.  76),  to  town  supervisors  or  road  over- 
seers (Smith  V.  Gould,  59  Wis.  631,  18  N.  W. 
457;  Smeaton  v.  Martin,  57  Wis.  364,  15 
N.  W.  403)  ;  to  trustees  of  a  cemetery  associa- 
tion (Farneman  v.  Mt.  Pleasant  Cemetery 
Assoc.,  135  Ind.  344,  35  N.  E.  271)  ;  to  bridge 
commissioners  (Philadelphia  v.  Ward,  174 
Pa.  St.  45,  34  Atl.  458) ;  to  railroad  companies 
(Chicago,' etc.,  R.  Co.  v.  Lake,  71  111.  333),  or 
to  a  boom  company  (Cotton  v.  Mississippi, 
etc..  Boom  Co.,  22  Minn.  372).  A  decision 
made  in  good  faith  by  the  county  commis- 
sioners as  to  the  necessity  of  enlarging  a 
burial-ground  by  taking  a  parcel  of  adjoining 
land  is  not  objectionable  on  the  ground  that 
the  land  so  taken  was  to  be  left  open  as  part 
of  a  passageway  giving  access  to  the  burial- 
ground  from  a  public  street.  Balch  v.  Essex 
County,  103  Mass.  106. 

The  determination,  how  shown. —  When  a 
railroad  company  acquires  land  by  condemna- 
tion proceedings  the  necessity  for  taking  the 
land  is  settled  and  determined  by  the  order 
jippointing  commissioners  to  ascertain  the 
damages.  Hopkins  v.  Chicago,  etc.,  R.  Co.,  76 
Minn.  70,  78  N.  W.  969.  In  Connecticut  the 
approval  of  the  railroad  commissioners  is  the 
essential  fact  to  show  necessity,  and  it  is  im- 
material that  the  expression  of  the  corporate 
will,  which  receives  the  approval  of  the  rail- 
road commissioners,  was  formulated  outside 
the  state.  New  York,  etc.,  R.  Co,  v.  Long, 
69  Conn.  424,  37  Atl.  1070.  The  above  case 
decides  further  that  where  the  company  ap- 
plies for  the  appointment  of  appraisers  to 
estimate  damages  for  the  taking  of  land  the 
fact  of  necessity  is  shown  by  an  authenticated 
copy  of  the  vote  of  the  applicant  to  take,  and 
the  ordering  of  the  taking  of  the  land,  with  a 
like  copy  of  the  doings  of  the  railroad  com- 
missioners thereunder. 

5.  People  V.  Smith,  21  N.  Y,  595 ;  Long  v. 
Pennsylvania  R.  Co.,  9  Lane.  Bar  (Pa.)  98. 
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question  of  necessity  lies  with  the  body  of  individuals  to  whom  the  state  has  dele- 
gated the  authority  to  take,^  and  the  legislature  may  by  express  provision  confer 
this  power  on  a  corporation  to  whom  the  power  of  eminent  domain  is  delegated 
unless  prohibited  by  the  constitution."^  It  is  of  course  competent  for  the  legisla- 
ture to  declare  that  the  question  shall  be  a  judicial  one,  in  which  case  the  court 
and  not  the  corporation  determines  the  question  of  necessity.® 

IX.  NECESSITY  AND  EXTENT  OF  APPROPRIATION. 

A.  In  General.  The  extent  to  which  property  shall  be  taken  for  public  use 
rests  wholly  in  the  legislative  discretion,  subject  to  the  limitation  that  due  com- 
pensation be  made.^  The  legislature  may  determine  the  amount  of  land  necessary 
to  be  taken  and  the  location. It  may  designate  the  particular  property  to  be 
condemned,  and  its  determination  in  this  respect  cannot  be  reviewed  by  the 
courts.^^ 

B.  On  Delegation  of  Power —  l.  In  General.  To  authorize  the  condemna- 
tion of  any  particular  land  by  a  company  to  which  the  power  has  been  delegated, 
a  necessity  must  exist  for  the  taking  thereof  for  the  uses  and  purposes  of  the  party 
instituting  the  proceedings,  and  this  must  be  made  to  appear.^^    And  it  is  never 


6.  Lynch  'C.  Forbes,  161  Mass.  302,  37  N.  E. 
437,  42  Am.  St.  Rep.  402;  In  re  Fowler,  53 
N.  Y.  60.  And  see  O'Hare  X).  Chicago,  etc., 
R.  Co.,  139  111.  151,  28  N.  E.  923;  State  v. 
Rapp,  39  Minn.  65,  38  N.  W.  926.  Compare 
Easton,  etc.,  R.  Co.  v.  Greenwich  Tp.,  25 
N.  J.  Eq.  565,  holding  that  under  a  clause 
contained  in  the  charter  of  a  railroad  com- 
.pany  that  if  it  shall  find  it  necessary  to 
change  the  location  of  any  portion  of  any 
turnpike  or  other  road  they  are  authorized 
and  empowered  so  to  do  and  to  occupy  such 
portions  of  the  turnpike  or  road  as  they  may 
deem  necessary  or  expedient,  etc.,  the  com- 
pany are  not  the  sole  judges  of  the  necessity 
or  expediency  of  changing  the  location,  etc. 
They  have  not  the  power  to  change  the  loca- 
tion whenever  they  shall  decide  that  it  is 
necessary  or  expedient,  but  only  when  the 
necessity  in  point  of  fact  exists. 

7.  Warner  v.  Gunnison,  2  Colo.  App.  430, 
31  Pac.  238;  Moseley  v.  York  Shore  Water 
Co.,  94  Me.  83,  46  Atl.  809.  And  see  Chaplin 
t\  Wheatland,  129  111.  651,  22  N.  E.  484. 

8.  In  re  New  York  Cent.  R.  Co.,  66  N.  Y. 
407;  Rensselaer,  etc.,  R.  Co.  v.  Davis,  43 
N.  Y.  137;  New  York  Cent.,  etc.,  R.  Co.  v. 
Metropolitan  Gas-Light  Co.,  5  Hun  (N.  Y.) 
201 ;  Bigelow  i;.  Draper,  6  N.  D.  152,  69  N.  W. 
570;  Hays  v.  Risher,  32  Pa.  St.  169. 

Statutes  making  question  a  judicial  one. — 
A  statute  which  provides  that  on  presenting 
the  petition  to  the  court  with  proof  of  service 
any  of  the  persons  whose  estates  or  interests 
are  to  be  alfected  by  the  proceedings  may  show 
cause  against  granting  the  prayer  of  the  pe- 
tition and  may  disprove  any  of  the  facts  al- 
leged in  it,  and  that  the  court  shall  hear  the 
proofs  and  allegations  of  the  parties,  and  if 
no  sufficient  cause  is  shown  against  granting 
the  prayer  of  the  petitioner  it  shall  make  an 
order  for  the  appointment  of  commissioners 
of  appraisal,  makes  the  determination  of 
necessitv  a  judicial  question.  In  re  New 
York  Cent.  R.  Co.,  66  N.  Y.  407. 

9.  Lake  Koen  Nav.,  etc.,  Irr.  Co.  V.  Cline, 
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63  Kan.  484,  65  Pac.  684 ;  Shoemaker  v.  U.  S., 
147  U.  S.  282,  13  S.  Ct.  361,  37  L.  ed.  170. 

10.  Fairchild  v.  St.  Paul,  46  Minn.  540,  45 
N.  W.  325;  St.  Louis  County  Ct.  v.  Gris- 
wold,  58  Mo.  175;  Wisconsin  Cent.  R.  Co.  v. 
Cornell  University,  52  Wis.  537,  8  N.  W. 
491. 

11.  Bennett  v.  Marion,  106  Iowa  628,  76 
N.  W.  844;  Lynch  v.  Forbes,  161  Mass.  302, 
37  N.  E.  437,  42  Am.  St.  Rep.  402. 

12.  Missouri. —  Southern  Illinois,  etc., 
Bridge  Co.  v.  Stone,  174  Mo.  1,  73  S.  W.  453, 
63  L.  R.  A.  301. 

Neio  York. —  7m  re  Brooklyn  Union  Ferry 
Co.,  98  N.  Y.  139. 

Ohio. —  Giesy  v.  Cincinnati,  etc.,  R.  Co.,  4 
Ohio  St.  308. 

West  Virginia. —  Baltimore,  etc.,  R.  Co.  t?. 
Pittsburg,  etc.,  R.  Co.,  17  W.  Va.  812. 

United  States. —  Mississippi,  etc..  Boom  Co, 
V.  Patterson,  98  U.  S.  403,  25  L.  ed.  206. 

13.  California. —  Pasadena  v.  Stimson,  91 
Cal.  238,  27  Pac.  604;  Spring  Valley  Water 
Works  V.  San  Mateo  Water  Works,  64  CaL 
123,  28  Pac.  447. 

Georgia. —  Butler  v.  Thomasville,  74  Ga, 
570. 

Illinois. —  Dewey  v.  Chicago,  etc.,  R.  Co., 
184  111.  426,  56  N.  E.  804. 

Maryland. — New  Cent.  Coal  Co.  v.  George's 
Creek  Coal,  etc.,  Co.,  37  Md.  537. 

Minnesota. — Tn  re  Minneapolis  R.  Terminal 
Co.,  38  Minn.  157,  36  N.  W.  105. 

Nevada. —  Dayton  Gold,  etc.,  Min.  Co.  v. 
Sea  well,  11  Nev.  394. 

New  York. —  New  York,  etc.,  R.  Co.  v. 
Franz,  S  N.  Y.  Suppl.  727. 

Pennsylvania. —  Shick  v.  Pennsylvania  R. 
Co.,  1  Pearson  259. 

Vermont. —  Farnsworth  v.  Goodhue,  48  Vt. 
209. 

United  States. —  Highland  Boy  Gold  Min. 
Co.  V.  Strickley,  116  Fed.  852,  54  C.  C.  A. 
186. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain,'^ 
§  147  et  seq. 
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permissible  for  a  company  or  individual  to  appropriate  more  land  than  is  neces- 
sary for  its  use.^^  There  is  of  course  a  prohibition  against  excessive  appropria- 
tion, or  the  taking  of  any  land  not  within  the  scope  of  the  purpose  required. 
The  moment  the  appropi'iation  goes  beyond  the  necessity  of  the  case  it  ceases  to 
be  justified  on  the  principles  which  underlie  the  right  of  eminent  domain. 
Nevertheless  necessity,  within  the  meaning  of  this  rule,  does  not  mean  an  abso- 
lute but  only  a  reasonable  necessity,^^  such  as  would  combine  the  greatest  benefit 


Reason  for  rule. —  The  party  claiming  the 
right  to  the  exercise  of  the  power  should  be 
required  to  show  at  least  a  reasonable  degree 
of  necessity  for  the  exercise.  Any  rule  less 
strict  than  this,  with  the  large  and  almost 
indiscriminate  delegation  of  the  right  to  cor- 
porations, would  likely  lead  to  oppression  and 
the  sacrifice  of  the  private  right  to  corporate 
power.  Indeed  in  the  delegation  of  the  power 
is  implied  the  condition  that  it  shall  only  be 
exercised  when  and  to  the  extent  actually 
found  necessary.  New  Cent.  Coal  Co.  v. 
George's  Creek  Coal,  etc.,  Co.,  37  Md.  537. 

Undfer  N.  Y.  Consol.  Act,  §  715,  empower- 
ing the  city  to  extinguish  private  ownership 
in  all  wharf  property  and  acquiring  a  title  in 
itself  by  the  exercise  of  the  power  of  eminent 
domain,  property  of  this  nature  may  be 
condemned,  although  it  is  not  necessary  for 
the  purpose  of  building  a  pier  or  dock.  In  re 
New  York,  135  N.  Y.  253,  31  N.  E.  1043,  31 
Am.  St.  Rep.  825. 

A  Colorado  statute  providing  that  no  land 
shall  be  subjected  to  the  burden  of  two  or 
more  irrigating  ditches  when  the  same  object 
can  feasibly  and  practically  be  obtained  by 
one  ditch  applies  only  to  the  owners  of  land 
and  cannot  be  invoked  by  a  corporation  which 
lias  already  constructed  a  ditch  through  the 
lands  sought  to  be  taken.  San  Luis  Land, 
etc.,  Co.  V.  Kenilworth  Canal  Co.,  3  Colo. 
App.  244,  32  Pac.  860. 

14.  California. —  Mahoney  v.  Spring  Valley 
Water  Co.,  52  Cal.  159. 

Indiana. —  Swinney  v.  Ft.  Wayne,  etc.,  R. 
Co.,  59  Ind.  205. 

Louisiana. —  Kansas  City,  etc.,  R.  Co.  v. 
Vicksburg,  etc.,  R.  Co.,  49  La.  Ann.  29,  21 
So.  144;  New  Orleans,  etc.,  R.  Co.  v.  Gay, 
32  La.  Ann.  471. 

New  York.—  Sixth  Ave.  R.  Co.  v.  Kerr,  72 
N.  Y.  330;  Gravesend  v.  Curtiss,  34  How. 
Pr.  261. 

Ohio. —  Piatt  V.  Pennsylvania  Co.,  43  Ohio 
St.  228,  1  N.  E.  420;  Giesy  v.  Cincinnati, 
etc.,  R.  Co.,  4  Ohio  St.  308;  Cooper  v.  Wil- 
liams, 5  Ohio  391,  24  Am.  Dec.  299. 

West  Virginia. —  Baltimore,  etc.,  R.  Co.  v. 
Pittsburgh,  etc.,  R.  Co.,  17  W.  Va.  812. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  153. 

"The  surplus  beyond  the  amount  required 
by  the  public  is  not  properly  taken,  not  being 
needed  for  the  public  use,  and  the  owners  are 
entitled  to  such  surplus."  Mills  Em.  Dom. 
§  23. 

Appropriation  of  lands  for  other  companies. 

—  One  company  has  no  power  to  appropriate 
lands  for  use  of  another  company.  Swinney 
r.  Ft.  Wayne,  etc.,  R.  Co.,  59  Ind.  205.  And 


see  Mahoney  v.  Spring  Valley  Water  Works, 
52  Cal.  159. 

15.  Kansas  City,  etc.,  R.  Co.  v.  Vicksburg, 
etc.,  R.  Co.,  49  La.  Ann.  29,  21  So.  144; 
Cooley  Const.  Lim.  (7th  ed.)  779. 

16.  Cooley  Const.  Lim.  (7th  ed.)  779. 

17.  California. —  Rialto  Irr.  Dist.  v.  Bran- 
don, 103  Cal.  384,  37  Pac.  484. 

Illinois. —  Aurora,  etc.,  R.  Co.  v.  Harvey, 
178  111.  477,  53  N.  E.  331. 

Louisiana. —  Kansas  City,  etc.,  R.  Co.  v, 
Vicksburg,  etc.,  R.  Co.,  49  La.  Ann.  29,  21 
So.  144. 

Maryland. —  New  Cent.  Coal  Co.  v.  George's 
Creek  Coal,  etc.,  Co.,  37  Md.  537. 

Massachusetts. —  Pettingill  v.  Porter,  8  Al- 
len 1,  85  Am.  Dec.  671. 

Michigan. —  Detroit,  etc.,  Com'rs  v.  Moesta, 
91  Mich.  149,  51  N.  W.  903. 

Nevada. —  Overman  Silver  Min.  Co.  v.  Cor- 
coran, 15  Nev.  147. 

New  Jersey. —  Olmsted  v.  Morris  Aque- 
duct, 47  N.  J.  L.  311. 

New  York. —  In  re  New  York  Cent.,  etc.,  R. 
Co.,  59  Hun  7,  5  Silv.  Supreme  353,  8  N.  Y. 
Suppl.  290;  New  York  Cent.,  etc.,  R.  Co.  r. 
Metropolitan  Gas-Light  Co.,  5  Hun  201  (hold- 
ing that  in  case  of  a  railroad  company  it  is 
not  a  question  of  possibility  but  of  strict 
practicability)  ;  Coates  v.  New  York,  7  Cow. 
585. 

Ohio. —  Piatt  V.  Pennsylvania  Co.,  43  Ohio 
228,  1  N.  E.  420;  Cooper  v.  Williams,  5 
Ohio  391,  24  Am.  Dec.  299  [affirming  4  Ohio 
253,  22  Am.  Dec.  745]. 

Pennsylvania. —  Shick  v.  Pennsylvania  R. 
Co.,  1  Pearson  259;  Farmers'  Market  Co.  v. 
Philadelphia,  etc..  Terminal  Co.,  10  Pa.  Co. 
Ct.  25;  Hays  v.  Briggs,  3  Pittsb.  504. 

Washington. —  Samish  River  Boom  Co,  r. 
Union  Boom  Co.,  32  Wash.  586,  73  Pac.  670. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain,'' 
§  147  et  seq. 

A  legal  necessity  arises  for  condemning  par- 
ticular property  where  it  is  needed  by  a  rail- 
road company  to  increase  the  safety  of  its 
road-bed  at  a  certain  point  (Bigelow  v.  Dra- 
per, 6  N.  D.  152,  69  N.  W.  570)  ;  or  for  the 
more  convenient  removal  of  gravel  from  cer- 
tain pits  which  comprise  the  most  of  the 
gravel  which  the  railway  owns  (Saginaw, 
etc.,  R.  Co.  V.  Bordner,  108  Mich.  236,  66 
N.  W.  62)  ;  or  where  it  is  needed  by  a  street 
railway  to  avoid  the  ascent  and  descent  of  a 
hill  and  the  danger  of  a  grade  crossing  (Au- 
rora, etc.,  R.  Co.  V.  Harvey,  178  111.  477,  53 
N.  E.  331)  ;  or  where  a  part  of  the  right  of 
way  of  a  railroad  company  is  needed  by  a 
telegraph  company  for  the  erection  and  main- 
tenance of  its  telegraph  lines;  and  it  is  not 
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to  the  public  with  the  least  inconvenience  and  expense  to  the  condemning  party 
and  property-owner  consistent  with  such  benefit/^  although  it  does  not  include  the 
taking  of  land  which  may  merely  render  the  employment  of  the  improvement 
more  convenient  or  less  expensive/^  or  for  a  necessity  which  is  merely  colorable.^ 
2.  Selection  and  Location.  Under  a  power  conferred  by  the  legislature  the 
selection  by  the  condemning  company  of  land  required  for  the  construction  of 
a  railroad,  or  the  location  of  its  depot  and  other  buildings,^^  or  the  location  of  its 


essential  that  the  telegraph  company  should 
affirmatively  show  that  it  is  necessary  for 
it  to  condemn  the  proposed  right  of  way  or 
that  it  is  necessary  for  it  to  use  the  particu- 
lar portion  which  it  proposes  to  condemn 
(Savannah,  etc.,  R.  Co.  v.  Postal  Tel.  Cable 
€o.,  112  Ga.  941,  38  S.  E.  353;  Postal  Tel. 
Cable  Co.  v.  Oregon  Short  Line  R.  Co.,  23 
Utah  474,  65  Pac.  735,  90  Am.  St.  Rep.  705). 

The  term  "necessary"  is  not  to  be  held 
equivalent  to  "  indispensable,"  but  should  be 
held  to  cover  what  is  appropriate  and  con- 
venient to  carry  into  effect  the  power  con- 
ferred. Detroit  Park,  etc.,  Com'rs  v.  Moesta, 
91  Mich.  149,  51  N.  W.  903;  New  Jersey  R., 
etc.,  Co.  V.  Hancock,  35  N.  J.  L.  537.  But 
see  Detroit,  etc.,  Plank-Road  Co.  v.  Detroit, 
81  Mich.  562,  46  N.  W.  12,  which  seems  to 
hold  that,  under  Howell  Annot.  St.  §  3581, 
in  order  for  a  turnpike  company  to  condemn 
land  outside  of  its  right  of  way  for  a  toll- 
house and  keeper's  residence,  there  must 
be  an  absolute  necessity  therefor. 

Necessity  for  the  condemnation  of  certain 
land  or  water-rights  by  a  water  company,  for 
the  purpose  of  supplying  a  city  with  water, 
exists  where  the  present  supply  is  insufficient 
during  the  summer  time,  or  to  meet  the  wants 
of  an  increasing  population  ( Santa  Cruz  r. 
Enright,  95  Cal.  105,  30  Pac.  197;  Olmsted 
V.  Morris  Aqueduct,  47  N.  J.  L.  311;  Keller 
r.  Riverton  Water  Co.,  161  Pa.  St.  422,  29 
Atl.  82)  ;  but  not  where  its  present  sources 
are  amply  sufficient  if  utilized  (Spring  Val- 
ley Water  Works  v.  San  Mateo  Water  Works, 
^4  Cal.  123,  28  Pac.  447). 

In  Missouri  it  has  been  held  that  land  is 
not  "  necessary  "  for  public  use  if  it  can  be 
dispensed  with  without  abandoning  the  origi- 
nal project  for  which  it  was  intended  to  be 
used.  Leisse  v.  St.  Louis,  etc.,  R.  Co.,  2  Mo. 
App.  105. 

18.  Arkansas. —  St.  Louis,  etc.,  R.  Co.  v. 
Petty,  57  Ark.  359,  21  S.  W.  884,  20  L.  R.  A. 
434. 

Michigan. —  Detroit  v.  Brennan,  93  Mich. 
338,  53  N.  W.  525. 

Nevada. —  Overman  Silver  Min.  Co.  v.  Cor- 
coran, 15  Nev.  147. 

New  Hampshire. —  Crowell  v.  Londonderry, 
63  N.  H.  42. 

United  States. —  Colorado  Eastern  R.  Co.  v. 
Union  Pac.  R.  Co.,  41  Fed.  293. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  147  et  seq. 

It  should  appear  that  the  advantages  to 
the  public  of  taking  the  private  property 
would  be  sufficiently  great  to  overbalance 
the  private  injury  which  it  would  impose. 
Matter  of  Field,  61  N.  Y.  App.  Div.  618,  70 
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N.  Y.  Suppl.  677;  McWhirter  v.  Cockrell, 
2  Head  (Tenn.)  9. 

A  corporation  will  not  be  prevented  from 
taking  certain  land  because  it  appears  that 
the  same  object  might  be  accomplished  in  an- 
other way  without  taking  the  land.  Lamb  v. 
North  London  R.  Co.,  L.  R.  4  Ch.  522,  21 
L.  T.  Rep.  N.  S.  98,  17  Wkly.  Rep.  746. 

An  owner  is  not  bound  to  give  up  a  part  of 
his  land  for  the  construction  of  a  levee,  which 
was  not  originally  required  to  protect  his 
own  land,  but  which  was  rendered  necessary 
by  closing  a  bayou  in  order  to  reclaim  swamp 
lands  belonging  to  the  state  and  to  other  indi- 
viduals. Cash  V.  Whitworth,  13  La.  Ann. 
401,  71  Am.  Dec.  515. 

19.  Spring  Valley  Water  Works  v.  San 
Mateo  Water  Works,  64  Cal.  123,  28  Pac.  447 ; 
Creston  Waterworks  Co.  v.  McGrath,  89  Iowa 
502,  56  N.  W.  680;  Detroit  v.  Brennan,  93 
Mich.  338,  53  N.  W.  525;  Memphis  Freight 
Co.  V.  Memphis,  4  Coldw.  (Tenn.)  419. 

Land  cannot  be  condemned  for  the  purpose 
of  draining  an  adjacent  tract  through  it, 
where  it  appears  that  the  owner  of  the  land 
sought  to  be  drained  can  construct  the  drains 
through  his  own  land  Avith  but  little  less  con- 
venience, and  at  but  little  more  expense  than 
through  the  land  sought  to  be  condemned 
(In  re  Rochester,  etc.,  R.  Co.,  12  N.  Y.  Suppl. 
566)  ;  but  in  proceedings  to  condemn  land  for 
a  pipe-line  for  irrigation  purposes,  it  is  not 
necessary  to  show  that  the  water  could  be 
brought  by  no  other  way  (Rialto  Irrigating 
Dist.  V.  Brandon,  103  Cal.  384,  37  Pac.  484). 

20.  Lynch  v.  London  Sewer  Com'rs,  32 
Ch.  D.  72,  50  J.  P.  548,  55  L.  J.  Ch.  409, 
54  L.  T.  Rep.  N.  S.  699,  holding  that  an 
injunction  Avill  lie  to  restrain  the  taking  in 
such  a  case. 

21.  St.  Louis,  etc.,^.  Co.  v.  Petty,  57  Ark. 
359,  21  S.  W.  884,  20  L.  R.  A.  434;  California 
Cent.  R.  Co.  v.  Hooper,  76  Cal.  404,  18  Pac. 
599 ;  Kansas,  etc..  Coal  R.  Co.  v.  Northwestern 
Coal,  etc.,  Co.,  161  Mo.  288,  61  S.  W.  684, 
84  Am.  St.  Rep.  717,  51  L.  R.  A.  936;  St. 
Louis,  etc.,  R.  Co.  v.  Hannibal  Union  Depot 
Co.,  125  Mo.  82,  28  S.  W.  483 ;  Harlem  River, 
etc.,  R.  Co.  V.  Arnow,  21  N.  Y.  App.  Div.  636, 
47  N.  Y.  Suppl.  438. 

Statute  conferring  power  to  select.— A 
statute  requiring,  if  a  boom  company  file 
with  the  secretary  of  state  within  ninety  days 
after  filing  articles  of  incorporation,  a  plat 
of  so  much  of  the  shore  lines  or  waters  of 
the  state  and  lands  contiguous  thereto  as  are 
proposed  to  be  appropriated  for  its  corporate 
purposes  by  necessary  implication  grants  the 
privilege  of  selecting  in  good  faith  the  loca- 
tion designated  in  the  plat.    Samish  River 
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route  between  certain  fixed  termini,^^  cannot  be  controlled  by  the  courts,  if  such 
selection  is  made  in  good  faith,^^  and  is  not  capricious  or  wantonly  injurious,  or 
in  some  respect  beyond  the  privilege  conferred  by  the  charter  or  statute  ; ''^^  but 
the  grant  of  the  power  is  never  to  be  extended  by  unnecessary  implication.^^ 
These  rules  apply  to  cases  where  power  is  conferred  upon  a  raih'oad  company  to 
lay  its  tracks  along  a  street  or  highway ;  '^^  and  also  to  the  laying  of  water-pipes,^^ 
to  the  construction  of  sewers or  ditches,-^  the  laying  off  and  location  of  streets,^ 
to  the  condemnation  of  a  right  of  way  for  a  tunneP^  or  a  telegraph  line,^^  to  the 


Boom  Co.  r.  Union  Boom  Co.,  32  Wash.  586, 
73  Pac.  670. 

Under  the  English  Lands  Clauses  Act  (8  &  9 
Vict.  c.  18)  it  is  not  necessary,  in  order  to  en- 
title a  railway  company  to  take  lands,  that 
the  particular  works  for  which  the  lands  are 
to  be  used  should  appear  on  the  deposited 
plans,  if  such  lands  fall  within  the  limits  of 
deviation  delineated  on  the  plans,  although 
the  whole  of  a  lot  is  taken,  only  a  part  of 
which  is  within  the  line  of  deviation  (Doe  r. 
North  Staffordshire  R.  Co.,  16  Q,  B.  526,  15 
Jur.  944,  20  L.  J.  Q.  B.  249,  71  E.  C.  L.  526; 
Weld  V.  South  Western  R.  Co.,  32  Beav.  340, 

9  Jur.  N.  S.  510,  33  L.  J.  Ch.  142,  8  L.  T. 
Rep.  N.  S.  13,  1  New  Rep.  415,  11  Wkly.  Rep. 
448;  Crawford  v.  Chester,  etc.,  R.  Co.,  11 
Jur.  917.    See  also  In  re  Huddersfield,  L.  R. 

10  Ch.  92,  44  L.  J.  Ch.  96,  31  L.  T.  Rep. 
N.  S.  466,  23  Wkly.  Rep.  100;  Wrigley  f. 
Lancashire,  etc.,  R.  Co.,  4  Giflf.  352,  9  Jur. 
N.  S.  710,  8  L.  T.  Rep.  N.  S.  267)  ;  but -if  a 
company  seeks  to  acquire  a  portion  of  a  large 
piece  of  land  which  is  not  divided  into  lots, 
the  plans  must  be  so  framed  as  to  show  how 
much  of  such  land  it  is  proposed  to  take 
(Dowling  Pontypool,  etc.,  R.  Co.,  L.  R. 
18  Eq.  714.  43  L.  J.  Ch.  761). 

22.  Piedmont,  etc.,  R.  Co.  v.  Speelman,  67 
Md.  260,  10  Atl.  77,  293;  Fall  River  Iron 
Works  Co.  r.  Old  Colony,  etc.,  R.  Co.,  5  Allen 
•Mass.)  221;  New  York  Cent.,  etc.,  R.  Co.  r. 
Metropolitan  Gas-Light  Co.,  5  Hun  (N.  Y.) 
201:  Cleveland,  etc  ,  R.  Co.  v.  Speer,  56  Pa. 
St.  325,  94  Am.  Dec.  84. 

In  Pennsylvania  the  only  restriction  upon 
the  right  to  locate  and  construct  the  road 
where  the  company  sees  fit  is  that  its  line 
shall  not  pass  through  a  burying-ground  or 
place  of  public  worship,  or  a  dwelling-house 
occupied  by  its  owner.  Anspach  v.  Mahanoy, 
etc.,  R.  Co.,  5  Phila.  491. 

Where  the  statute  limits  the  width  of  a 
railroad  right  of  way  it  is  not  necessary  that 
the  track  should  be  located  in  the  middle 
of  the  strip  condemned.  Stark  v.  Sioux  City, 
etc.,  R.  Co.,  43  Iowa  501. 

Under  111.  Rev.  St.  c.  24,  art.  5,  §  i,  which 
gives  the  city  council  power  "  to  provide  for 
and  change  the  location,  grade  and  crossing 
of  any  railroad  "  within  the  city,  a  railroad 
which  has  accepted  the  city  ordinance  locat- 
ing the  line  of  its  road  through  the  city  can- 
not condemn  land  not  included  within  such 
location.  Tudor  v.  Chicago,  etc..  Rapid  Tran- 
sit R.  Co.,  (111.  1891)  27  N.  E.  915. 

23.  Fall  River  Iron  Works  Co.  f.  Old 
Colony,  etc.,  R.  Co.,  5  Allen  (Mass.)  221; 


Harlem  River,  etc.,  R.  Co.  v.  Arnow,  21 
N.  Y.  App.  Div.  636,  47  N.  Y.  Suppl.  438; 
Anspach  v.  Mahanoy,  etc.,  R.  Co.,  5  Pliila. 
(Pa.)  491. 

Bad  faith  is  not  shown  by  the  mere  fact 
that  a  boom  company  extended  its  works  fur- 
tlier  down  the  river  than  they  were  at  first, 
the  company  having  discretion  in  the  matter 
of  selecting  the  location  of  its  business.  Sam- 
ish  River  Boom  Co.  v.  Union  Boom  Co.,  32 
Wash.  586,  73  Pac.  670. 

24.  Anspach  v.  Mahanoy,  etc.,  R.  Co.,  5 
Phila.  (Pa.)  491. 

25.  Tudor  v.  Chicago,  etc.,  Rapid  Transit 
R.  Co.,  154  111.  129,  39  N.  E.  136;  Akers  v. 
United  New  Jersey  R.,  etc.,  Co.,  43  N.  J.  L. 
110. 

26.  Campbell  v.  Metropolitan  St.  R.  Co., 
82  Ga.  320,  9  S.  E.  1078;  Struthers  v.  Dun- 
kirk, etc.,  R.  Co.,  87  Pa.  St.  282;  Philadel- 
pliia,  etc.,  R.  Co.'s  Appeal,  2  Walk.  (Pa.) 
291. 

If  the  company  has  the  consent  of  the  city 

as  well  as  of  the  legislature  it  may  lay  its 
track  wherever  it  is  for  its  best  interest;  and 
the  fact  that  it  was  the  intention  of  the  com- 
pany to  lay  a  portion  of  its  track  as  close 
as  possible  to  the  premises  of  an  abutting 
owner  is  no  objection.  Campbell  v.  Metro- 
politan St.  R.  Co.,  82  Ga.  320,  9  S.  E. 
1078. 

27.  Dallas  r.  Hallock,  (Oreg.  1904)  75  Pac. 
204;  Biddle  v.  Wayne  Waterworks  Co.,  190 
Pa.  St.  94,  42  Atl.  380. 

If  the  company  has  once  exercised  its  right, 

and  has  located  its  pipe-lines,  it  cannot  lay 
out  over  the  same  lands  an  entirely  new  and 
additional  route,  no  matter  how  convenient 
or  necessary  the  latter  might  be.  McKay  v. 
Pennsylvania  Water  Co.,  6  Pa.  Dist.  364* 

28.  'Pasadena  f.  Stimson,  91  Cal.  238,  27 
Pac.  604;  Joplin  Consol.  Min.  Co.  v.  Joplin, 
124  Mo.  129,  27  S.  W.  406. 

The  landowner  cannot  object  on  the  ground 
that  another  system  of  sewerage  would  have 
been  better  and  should  have  been  adopted. 
In  re  Long,  12  N.  Y.  Suppl.  230. 

29.  Sample  v.  Carroll,  132  Ind.  496,  32 
N.  E.  220. 

30.  Chicago,  etc.,  R.  Co.  r.  Morrison,  195 
111.  271.  63  N.  E.  96:  Little  Miami,  etc.,  R. 
Co.  r.  Dayton.  23  Ohio  St.  510. 

31.  Douglass  V.  Byrnes,  59  Fed.  29. 

32.  Union  Pac.  R.  Co.  r.  Colorado  Postal 
Tel.  Cable  Co..  30  Colo.  133,  69  Pac.  564,  97 
Am.  St.  Rep.  106:  Postal  Tel.  Cable  Co.  v. 
Oregon  Short  Line  R.  Co.,  23  Utah  474,  65 
Pac.  735,  90  Am.  St.  Rep.  705. 
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acquiring  of  land  for  a  wharf,^  and  to  the  selection  of  sites  for  schools  ^  and 
public  buildings.^ 

3.  Amount,  Width,  Etc. —  a.  In  General,  Under  a  like  power  from  the  legis- 
lature the  amount  or  width  of  land  which  a  condemning  corporation  or  body  may 
take  for  its  purposes  is  within  reasonable  limits  within  the  discretion  of  such  cor- 
poration or  bodj,^^  to  be  exercised  in  good  faith,^^  unless  the  amount  or  width  is 
expressly  limited  by  charter  or  statutory  provision,^  in  which  case  no  amount  in 
excess  of  the  limit  can  be  taken,^^  unless  the  statute  also  provides  for  the  taking 


33.  Gregory  v.  Jersey  City,  34  N.  J.  L. 
390,  holding  that  the  statutory  power  of  the 
aldermen  of  Jersey  City  to  acquire  lands  for 
the  purpose  of  erecting  wharves  is  restricted 
to  lands  lying  at  the  terminus  of  a  street. 

34.  Rittenhouse  v.  Creasy,  12  Luz.  Leg. 
Reg.  (Pa.)  14. 

35.  Darlington  'c.  U.  S.,  82  Pa.  St.  382,  22 
Am.  Rep.  766;  Culpeper  County  v.  Gorrell, 
20  Gratt.  (Va.)  484. 

36.  Illinois. —  Chicago,  etc.,  R.  Co.  v.  Pon. 
tiac,  169  111.  155,  48  N.  E.  485;  O'Hare  v. 
Chicago,  etc.,  R.  Co.,  139  111.  151,  28  N.  E. 
823;  Chicago,  etc.,  R.  Co.  v.  Wiltse,  116  111. 
449,  6  N.  E.  49;  LocTcie  v.  Mutual  Union 
Tel.  Co.,  103  111.  401. 

Indiana. —  Sample  v.  Carroll,  132  Ind.  496, 
32  N.  E.  220. 

Iowa. —  Bennett  v.  Marion,  106  Iowa  628, 
76  N.  W.  844. 

Louisiana. —  Thibodeaux  v.  Maggioli,  4  La. 
Ann.  73. 

Mississippi. —  Ewing  v.  Alabama,  etc.,  R. 
Co.,  68  Miss.  551,  9  So.  295. 

Nebraska. —  Dietrichs  v.  Lincoln,  etc.,  R. 
Co.,  13  Nebr.  361,  13  N.  W.  624. 

Ohio. —  Iron  R.  Co.  v.  Ironton,  19  Ohio  St. 
299;  Ohio  Southern  R.  Co.  v.  Hinkle,  1  Ohio 
S.  &  C.  PI.  Dec.  682,  1  Ohio  N.  P.  63. 

Pennsylvania. —  Philadelphia  v.  Ward,  174 
Pa.  St.  45,  34  Atl.  458;  Lodge  v.  Philadel- 
phia, etc.,  R.  Co.,  8  Phila.  345. 

Fermon*.— Eldridge  v.  Smith,  34  Vt.  484. 
But  see  Stearns  v.  Barre,  73  Vt.  281,  50  Atl. 
1086,  87  Am.  St.  Rep.  721,  58  L.  R.  A.  240, 
holding  that  under  the  constitution  of  that 
state  the  question  of  necessity  is  ultimately 
a  judicial  one,  and  that  a  statute  leaving  the 
extent  of  the  taking  to  the  final  determina- 
tion of  a  municipality  is  void. 

Virginia. —  Zircle  v.  Southern  R.  Co.,  102 
Va.  17..  45  S.  E.  802. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain," 
§§  153.  154. 

Amount  of  land  to  be  taken  a  question  for 
the  court. —  In  some  jurisdictions  the  amount 
of  land  that  may  be  taken  is  a  question  for 
the  court. 

Kentucky. —  Reed  v.  Louisville  Bridge  Co., 
8  Bush  69. 

Minnesota. —  In  re  St.  Paul,  etc.,  R.  Co.,  34 
Minn.  227,  25  N.  W.  345. 

New  York. —  In  re  New  York  Cent.  R.  Co., 
66  N.  Y.  407;  New  York  Cent.,  etc.,  R.  Co. 
V.  Metropolitan  Gaslight  Co..  63  N.  Y.  326; 
Rensselaer,  etc.,  R.  Co.  v.  Davis,  43  N.  Y. 
137. 

South  Carolina. —  South  Carolina  R.  Co.  t\ 
Blake,  9  Rich.  228  [explaining  Ex  p.  South 
Carolina  R.  Co.,  2  Rich.  434]. 
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West  Virginia. —  Baltimore,  etc.,  R.  Co.  v. 
Pittsburg,  etc.,  R.  Co.,  17  W.  Va.  812. 

Estoppel. —  A  railroad  company  is  not  es- 
topped by  its  petition  as  to  the  width  of  the 
right  of  way,  unless  with  knowledge  of  the 
width  adopted  in  the  commissioner's  report  it 
has  acquiesced  in  the  same.  Peoria,  etc.,  R. 
Co.  V.  Bryant,  57  111.  473. 

37.  Lodge  v.  Philadelphia,  etc.,  R.  Co.,  8 
Pliila.  (Pa.)  345.  But  see  Lake  Shore,  etc., 
R.  Co.  V.  New  York,  etc.,  R.  Co.,  8  Fed.  858, 
859,  holding  that  whether  or  not  more  than 
is  necessary  for  the  purposes  of  the  condemn- 
ing company  has  been  taken  is  a  proper  sub- 
ject of  judicial  investigation,  where  the  con- 
troversy before  the  court  arises  from  an 
alleged  encroachment  by  another  corporation. 
McKenna,  C.  J.,  saying :  *'  I  do  not  agree 
with  the  argument  that  the  extent  of  such 
acquisition  is  conclusively  determinable  by  the 
directors  of  the  corporation,  and  that  the 
exercise  of  their  power  in  this  connection  is 
questionable  only  on  the  ground  of  bad  faith, 
as  the  equivalent  of  fraud." 

38.  Garbutt  Lumber  Co.  v.  Georgia,  etc., 
R.  Co.,  Ill  Ga.  714,  36  S.  E.  942;  Winklemans 
V.  Des  Moines  North  Western  R.  Co.,  62  Iowa 
11,  17  N.  W.  82;  Pittsburgh  Nat.  Bank  of 
Commerce  v.  Shoenberger,  111  Pa.  St.  95, 
2  Atl.  190;  Duck  River  Valley  Narrow  Gauge 
R.  Co.  V.  Cochrane,  3  Lea  (Tenn.)  478. 

A  Nevada  statute  providing  that  state  lands 
along  the  line  of  a  railroad,  taken  for  rail- 
road station  purposes,  shall  not  exceed  two 
acres  in  extent,  does  not  apply  to  the  land  of 
individuals.  Virginia,  etc.,  R.  Co.  v.  Elliott, 
5  Nev.  358. 

"Whether  lands  within  the  limits  of  a  right 
of  way  provided  for  by  statute  is  necessary 
to  the  proper  use  and  operation  of  a  railroad 
is  a  matter  to  be  determined  by  the  company 
(McKennon  V.  St.  Louis,  etc.,  R.  Co.,  69 
Ark.  104,  61  S.  W.  383)  ;  land  within  such 
limits  will  be  conclusively  presumed  to  be 
necessary  ( Stark  v.  Sioux  City,  etc.,  R.  Co., 
43  Iowa  501.  See  also  North  Missouri  R,  Co. 
v.  Gott,  25  Mo.  540). 

39.  Illinois. —  Tudor  i\  Chicago,  etc.,  R. 
Co.,  (1891)  27  N.  E.  915. 

Minnesota. —  Ramsey  County  p.  Stees,  28 
Minn.  326,  9  N.  W.  879. 

Neio  Jersey. —  Middlesex,  etc..  Traction  Co. 

Metlar,  (Sup.  1903)  56  Atl.  142;  New  Jer- 
sey Cent.  R.  Co.  v.  Hudson  Terminal  H.  Co., 
46  N.  J.  L.  289. 

NeiD  York. —  Matter  of  Central  Park,  35 
How.  Pr.  255. 

Ohio. —  Kemper  v.  Cincinnati,  etc.,  Turn- 
pike Co..  11  Ohio  392. 

Pennsylvania. —  Pittsburgh  Nat.  Bank  of 
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of  such  excess  under  circumstances  therein  prescribed,''^  or  unless  the  quantity 
and  value  thereof  are  exceedingly  sniall.'^^  This  rule,  however,  cannot  be 
extended  so  as  to  allow  the  taking  of  land  which  is  clearly  unnecessary,'*^  and  if 
the  statute  authorizes  the  taking  of  more  land  than  is  necessary  for  the  intended 
use  it  will  be  unconstitutional  and  void.'*^  But  the  statutory  limit  does  not  pre- 
vent the  subsequent  condemnation,  under  another  statute,  of  land  in  excess  of 
snch  limit,  if  the  additional  land  becomes  necessary  to  the  proper  operation  of  the 
improvement.'*^  The  presumption  is  that  the  amount  or  width  appropriated  is  to 
the  full  limit  allowed  by  statute;'*^  and  under  some  statutes  an  amount  less  than 
the  statutory  limit  cannot  be  taken 

b.  Prospective  Needs.  A  condemning  corporation  may  condemn  lands  suffi- 
cient to  provide  for  not  only  its  present  but  also  its  prospective  necessities,*'^  as  in 
the  case  ot  a  railroad  company,'*^  if  it  is  not  more  than  may  in  good  faith  be  pre 


Commerce  v.  Shoenberger,  111  Pa.  St.  95, 
2  Atl.  190;  Cumberland  Valley  R.  Co.  i\ 
McLanahan,  59  Pa.  St.  23. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§§  153,  154. 

That  the  company  owns  land  adjacent  to 
the  strip  which  it  seeks  to  condemn  will  not 
restrict  its  right  of  condemnation  to  less 
than  that  fixed  by  the  statute.  Stark  v. 
Sioux  City,  etc.,  R.  Co.,  43  Iowa  501;  Mid- 
dlesex, etc.,  Traction  Co.  v.  Metlar,  (N.  J. 
Sup.  1903)  56  Atl.  142. 

Restraining  abuse  of  power. —  If  a  company 
abuses  the  discretion  vested  in  it  by  statute 
to  acquire  as  much  land  for  stations  and 
terminal  facilities  as  may  be  necessary  for 
that  purpose  equity  may  restrain  it  and  keep 
it  within  the  limits  of  its  charter.  Atlantic, 
etc.,  R.  Co.  17.  Penny,  119  Ga.  479,  46  S.  E. 
665. 

40.  Atlantic,  etc.,  R.  Co.  f.  Penny,  119  Ga. 
479,  46  S.  E.  665 ;  Wilder  v.  Boston,  etc.,  R. 
Co.,  161  Mass.  387,  37  N.  E.  380  (holding  that 
such  excess  cannot  be  taken  for  the  purpose 
of  improving  the  alignment  of  a  railroad 
against  the  owner's  consent,  without  first 
obtaining  authority  from  the  commissioners)  ; 
Stringham  v.  Oshkosh,  etc.,  R.  Co.,  33  Wis. 
471  (holding  that  where  the  charter  of  a  rail- 
road company  authorizes  land  in  excess  of  a 
certain  width  to  be  taken,  under  a  resolution 
adopted  by  the  directors,  such  resolution 
m.ust  be  adopted  at  a  meeting  of  directors  at 
which  a  quorum  is  present). 

Under  statutes  limiting  the  general  width 
of  a  railroad  and  further  providing  that  the 
width  might  be  extended  for  the  purpose  of 
cuttings,  embankments,  and  the  like,  the 
amount  needed  for  such  cuttings  and  embank- 
ments is  within  the  discretion  of  the  con- 
demning company.  Bowman  n.  Venice,  etc., 
R.  Co.,  102  III.  459:  Booker  r.  Venice,  etc., 
R.  Co.,  101  III.  333;  North  Missouri  R.  Co.  v. 
Gott,  25  Mo.  540;  New  Jersey  Cent.  R.  Co. 
r.  Hudson  Terminal  R.  Co.,  46  N.  J.  L.  289. 

41.  Dowling  V.  Pontypool,  etc.,  R.  Co., 
L.  R.  18  Eq.  714,  43  L.  J.  Ch.  761. 

42.  Illinois. —  Schuster  v.  Chicago  Sanitary 
Dist.,  177  111.  626,  52  N.  E.  855. 

Iowa. — ^  Bennett  v.  Marion,  106  Iowa  628, 
76  N.  W.  844. 

Kentucky. —  Long  v.  Louisville,  98  Ky.  67, 
32  S.  W.  271,  17  Ky.  L.  Rep.  253. 


Minnesota. —  Ramsey  County  v.  Stees,  28 
Minn.  326,  9  N.  W.  879. 

'New  York. —  Gravesend  v.  Curtiss,  34  How. 
Pr.  261. 

Pennsylvania. —  Jones  v.  Tatham,  20  Pa. 
St.  398." 

Vermont. —  Eldridge  v.  Smith,  34  Vt.  484. 

United  States. —  Lake  Shore,  etc.,  R.  Co.  V. 
New  York,  etc.,  R.  Co.,  8  Fed.  858. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§§  152,  153. 

But  see  Quinton  v.  Bristol,  L.  R.  17  Eq. 
524,  43  L.  J.  Ch.  783,  30  L.  T.  Rep.  N.  S. 
112,  22  Wkly.  Rep.  434;  Galloway  v.  London, 
L.  R.  1  H.  L.  34,  12  Jur.  N.  S.  747,  35  L.  J. 
Ch.  477,  14  L.  T.  Rep.  N.  S.  865. 

43.  Embury  t:  Conner,  3  N.  Y.  511,  53  Am. 
Dec.  325  [reversing  2  Sandf.  98]  ;  In  re  Al- 
bany St.,  11  Wend.  (N.  Y.)  149,  25  Am.  Dec. 
618;  Dunn  v.  Charleston,  Harp.  (S.  C.)  189. 

44.  Eaton  v.  European,  etc.,  R.  Co.,  59 
Me.  520,  8  Am.  Rep.  430 ;  Childs  v.  New  Jer- 
sey Cent.  R.  Co.,  33  N.  J.  L.  323 ;  In  re  New 
York  Cent.,  etc.,  R.  Co.,  67  Barb.  (N.  Y.) 
426. 

45.  Jones  v.  Erie,  etc.,  R.  Co.,  144  Pa.  St. 
629,  23  Atl.  251;  Blakely  v.  Delaware,  etc., 
Canal  Co.,  2  Lack.  Leg.  N.  (Pa.)  59. 

This  presumption  will  prevail,  although  a 
railroad,  entitled  to  a  strip  not  exceeding 
sixty  feet  in  width,  is  located  in  a  street  less 
than  sixty  feet  wide.  Jones  v.  Erie,  etc.,  R. 
Co.,  144  Pa.  St.  629,  23  Atl.  251. 

46.  Cincinnati,  etc..  Turnpike  Co.  v.  Cin- 
cinnati, 7  Ohio  Dec.  (Reprint)  337,  2  Cine. 
L.  Bui.  126,  holding  that  a  municipal  cor- 
poration has  no  power,  under  the  municipal 
code  of  Ohio,  to  condemn  any  less  than  the 
v^'hole  portion  of  the  turnpike  within  its 
limits, 

47.  Kountz  v.  Morris  Aqueduct,  58  N.  J.  L. 
303,  33  Atl.  252,  holding  that,  where  a  reser- 
voir  is  part  of  the  general  plan  for  making 
use  of  waters  already  acquired  by  a  water 
company,  lands  may  be  condemned  for  the 
reservoir,  although  not  intended  to  be  imme- 
diately used  for  that  purpose. 

48.  Pennsylvania  R.  Co.  v.  National  Docks, 
etc..  Connecting  R.  Co.,  57  N.  J.  L.  86,  30 
Atl.  183;  Erie  R.  Co.  r.  Steward,  61  N.  Y. 
App.  Div.  480,  70  N.  Y.  Suppl.  698;  Harlem 
River,  etc.,  R.  Co.  v.  Arnow,  21  N.  Y.  App. 
Div.  636,  47  N.  Y.  Suppl.  438;  In  re  New 
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sumed  necessary  for  future  traffic.^^  But  this  does  not  extend  to  providing  for  a. 
future  contingent  riglit.^^  ^  _  . 

4.  Adjoining  Land.     Ordinarily  a  condemning  corporation  cannot  condemn 
additional  land  that  is  not  contiguous  to  land  already  acquired  for  its  purposes 
but  it  may  condemn  such  contiguous  property  as  may  be  necessary  to  enable  it 
to  carry  out  its  purposes.^^ 

X.  COMPENSATION. 
A.  Definition.    Compensation,  as  the  term  is  now  used  in  the  various  consti- 
tutional provisions  against  taking  private  property  for  public  use  without  making 
just  compensation,  means  recompense  or  remuneration  for  the  property  which  is 
taken  or  injured.^^ 


York  Cent.,  etc.,  R.  Co.,  67  Barb.  (N.  Y.) 
426;  Lodge  X).  Philadelphia,  etc.,  R.  Co.,  8 
Phila.  (Pa.)  345;  In  re  Yorkshire,  etc.,  R. 
Co.,  1  Jur.  N.  S.  975. 

But  it  must  be  sufficiently  shown  that  the 
lands  will  be  iequired  within  a  reasonable 
time.  In  re  Staten  Island  Rapid  Transit  Co., 
103  N.  Y.  251,  8  N.  E.  548.  But  see  St.  Louis, 
etc.,  R.  Co.  V.  Foltz,  52  Fed.  627,  holding  that 
the  fact  that  the  extra  amount  of  land  is  not 
used  for  a  considerable  time  does  not  neces- 
sarily indicate  an  abandonment  of  it  by  the 
company. 

49.  St.  Louis,  etc.,  R.  Co.  y.  Foltz,  52  Fed. 
627. 

A  charter  provision,  empowering  a  railroad 
company  to  take  more  than  sixty-six  feet  for 
its  stations,  sidings,  and  turnouts,  vests  it 
with  a  discretionary  power  in  this  respect; 
but  it  cannot  take  a  right  of  way  one  hundred 
and  forty  feet  wide  through  a  farm  without 
locating  thereon  any  of  the  appurtenances 
mentioned  above,  under  the  expectation  that 
the  future  necessities  of  the  road  may  require 
it.  Robinson  v.  Pennsylvania  R.  Co.,  161 
Pa.  St.  561,  29  Atl.  268. 

A  railroad  company  locating  its  route  along 
a  city  street  need  not  occupy  from  the  very 
beginning  the  entire  space  which  it  is  empow- 
ered to  take;  as  its  business  increases  it  is 
not  only  authorized,  but  is  bound.,  to  furn^h 
increased  accommodation  by  occupying  all 
the  allotted  ground.  Y^ost  V.  Philadelphia, 
etc.,  R.  Co.,  29  Leg.  Int.  (Pa.)  85. 

50.  Hibernia  R.  Co.  i;.  De  Camp,  47  N.  J.  L. 
518,  4  Atl.  318,  54  Am.  Rep.  197. 

51.  Akers  v.  United  New  Jersey  R.,  etc., 
Co.,  43  N.  J.  L.  110;  Bird  v.  Wilmington, 
etc.,  R.  Co.,  8  Rich.  Eq.  (S.  C.)  46,  64  Am. 
Dec.  739. 

52.  Piedmont,  etc.,  R.  Co.  v.  Speelman,  67 
Md.  260,  10  Atl.  77,  293;  Middlesex,  etc.. 
Traction  Co.  v.  Metlar,  (N.  J.  Sup.  1903)  56 
Atl.  142;  Jersey  Co.  v.  Jersev  City,  8  N.  J. 
Eq.  715;  Sherman  v.  Kane,  8(5  N.  Y.  57  [af- 
firming  46  N.  Y.  Super.  Ct.  310]  ;  New  York 
Cent.,  etc.,  R.  Co.  v.  Metropolitan  Gaslight 
Co.,  63  N.  Y.  326  [afjfirming  5  Hun  201]  ;  In  re 
Union  El.  R.  Co.,  4  N.  Y.  Suppl.  85;  Ohio 
Southern  R.  Co.  f.  Hinkle,  1  Ohio  S.  &  C.  PI. 
Dec.  682,  1  Ohio  N.  P.  63. 

The  intervention  of  a  street  does  not  pre- 
vent property  from  being  contiguous  within 
the  meaning  of  this  rule.  Baltimore,  etc., 
R.  Co.  V.  Edmonds,  3  Mackey  (D.  C.)  526. 
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Land  adjacent  to  a  school  site  may  be  taken 
for  necessary  yard  purposes.  Williams  t". 
Newfane  School  Dist.  No.  6,  33  Vt.  271. 

A  boom  company  may  be  authorized  to  take 
land  adjacent  to  the  river  at  the  point  at 
which  the  boom  is  located.  Plumer  v.  Wau- 
sau  Boom  Co.,  49  Wis.  449,  5  N.  W.  232. 

But  if  a  public  road  is  established  along  a 
river  bank  on  land  condemned  for  the  purpose, 
and  such  land  is  washed  away  in  whole  or  in 
part  by  high  water,  there  is  no  right  to  take 
so  much  other  adjoining  land  of  the  owner  as 
may  suffice  for  the  highway,  without  new 
condemnation  proceedings.  Com.  v.  Beeson, 
3  Leigh  (Va.)  821. 

53.  People  v.  Brooklyn,  9  Barb.  (N.  Y.) 
535 ;  Hays  v.  Briggs,  3  Pittsb.  ( Pa. )  504  Ire- 
versed  on  another  point  in  74  Pa.  St.  373]. 

Just  compensation  for  property  taken  un- 
der the  pressure  of  public  necessity  means 
nothing  less  than  tlie  rendering  of  an  equiva- 
lent in  something  which  the  taker  has  a  right 
to  bestow.  People  v.  Brooklyn,  9  Barb. 
(N.  Y.)  535.  The  word  "just*"  is  used  to 
intensify  the  meaning  of  the  Avord  "compen- 
sation." Its  purpose  is  "  to  convey  the  idea 
that  the  equivalent  to  be  rendered  for  prop- 
erty taken  shall  be  real,  substantial,  full,  and 
ample ;  and  no  legislature  can  diminish  by 
one  jot  the  rotund  expressions  of  the  consti- 
tution." Virginia,  etc.,  R.  Co.  v.  Henry,  8 
Nev.  165.  It  means  full  compensation 
(Spring  Valley  Waterworks  v.  San  Fran- 
cisco, 124  Fed.  574.  See  also  Ex  p.  Martin, 
13  Ark.  198,  58  Am.  Dec.  321)  or  the  fair 
cash  value  (Paducah,  etc.,  R.  Co.  v.  Stovall, 
12  Heisk.  (Tenn.)  1)  . 

"Compensation"  includes  "damages"  to 
the  residue  when  only  a  part  of  a  tract  is 
taken. 

Alabama. — Colbert  County  Com'rs  v.  Street, 
116  Ala.  28,  22  So.  629  [approving  Jones  v. 
New  Orleans,  etc.,  R.  Co.,  70  Ala.  227 ;  Hooper 
v.  Savannah,  etc.,  R.  Co.,  69  Ala.  529]. 

Minnesota. —  Hursh  t*.  First  Div.  St.  Paul, 
etc.,  R.  Co.,  17  Minn.  439. 

Nevada. —  Virginia,  etc.,  R.  Co.  v.  Henry, 
8  Nev.  165. 

Ohio. —  Kramer  v.  Cleveland,  etc.,  R.  Co..  1 
Ohio  Dec.  (Reprint)  474,  10  West.  L.  J. 
138. 

Wisconsin. —  Bigelow  v.  West  Wisconsin  R. 
Co.,  27  Wis.  478. 

"  Damages  "  includes  "  compensation." 
Henry  v.  Dubuque,  etc.,  R.  Co.,  2  Iowa  288^ 
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B.  Necessity  Fop  and  Rig-ht  to  Compensation  —  1.  Constitutional  Guar- 
^jjXY  —  a.  In  General.  Just  compensation,  to  be  ascertained  by  an  impartial 
tribunal,  is  a  constitutional  right  of  the  owner  of  property  taken  under  the  power 
of  eminent  domain.^ 

b.  Direct  Taking  by  State  or  Municipality  —  (i)  In  General.  Even  when 
the  power  is  exercised  directly  by  the  government  itself  due  compensation  must 
be  made,^^  except  in  cases  of  extreme  necessity,  time  of  war,  or  immediately  pend- 
ing public  danger.^^ 

(ii)  EoR  Highway  OR  Street.  It  is  the  general  doctrine  that  neither  a 
county  nor  other  municipality  can  take  the  land  of  a  private  citizen  for  the  pur- 
pose of  a  highway  or  a  street  without  making  due  compensation,^^  but  there  is 


Grove  v.  Franklin  County,  8  Ohio  Cir.  Ct. 
166,  4  Ohio  Cir.  Dec.  382. 

Damages  distinguished. —  While  "  compen- 
sation "  and  "  damages  "  mean  practically  the 
same  thing,  as  those  terms  are  used  in  the 
law  of  eminent  domain,  yet  there  is  a  dis- 
tinction. Damages  is  a  relative  term  with 
reference  to  possible  advantages  to  the  land- 
owner, while  "  compensation  "  is  absolute  and 
implies  that  the  owner  must  be  paid  in  money 
for  what  is  taken  from  him.  Hays  r.  Briggs, 
3  Pittsb.  (Pa.)  504  [reversed  on  another  point 
in  74  Pa.  St.  373].  And  it  has  been  held  that 
"  compensation  "  means  the  sum  which  will 
remunerate  the  owner  for  the  land  actually 
taken,  while  "  damages  "  signifies  the  allow- 
ance made  for  injury  to  the  residue.  Ohio 
Southern  R.  Co.  v.  Rawlins,  4  Ohio  S.  &  C. 
PI.  Dec.  483,  29  Cine.  L.  Bui.  260.  This  last- 
mentioned  distinction  is  not  ordinarily  ob- 
served, however,  as  an  examination  of  the 
cases  cited  throughout  this  division  will 
show. 

Meaning  of  "damaged"  within  constitu- 
tional provision  that  property  shall  not  be 
damaged  without  compensation  see  supra, 
X,  D,  2,  b. 

54.  Ex  p.  Martin,  13  Ark.  198,  58  Am.  Dec. 
321;  Wagner  i:.  Gage  County,  3  Nebr.  237; 
People  v.  Adirondack  R.  Co.,  160  N.  Y.  225, 
54  N.  E.  689  [affirmed  in  176  U.  S.  335,  20 
S.  Ct.  460,  44  L.  ed.  492]  ;  People  y.  Calder, 
89  N.  Y.  App.  Div.  503,  85  N.  Y.  Suppl.  1015; 
Kelsey  r.  King,  1  Transcr.  App.  (N.  Y.)  133, 
33  HoV  Pr.  (N.  Y.)  39.  See  also  cases  cited 
infra,  note  55  et  seq. 

The  constitutional  guaranty  of  just  com- 
pensation is  not  a  limitation  of  the  power  of 
taking  private  property,  but  only  a  condi- 
tion of  its  exercise.  Long  Island  Water- 
Supply  Co.  V.  Brooklyn,  166  U.  S.  685,  17 
S.  Ct.  718,  41  L.  ed.  1165. 

In  England,  where  an  act  of  parliament 
with  compulsory  powers  incorporates  the 
M'hole  of  the  Lands  Clauses  Act  (8  &  9  Vict, 
c.  18),  a  right  to  compensation  is,  without 
any  other  enactment,  conferred  upon  the  per- 
sons interested  in  lands  injuriously  affected 
by  the  exercise  of  such  powers.  Reg.  v.  St. 
Luke's  Church,  L.  R.  7  Q.  B.  148,  41  L.  J. 
Q.  B.  81,  25  L.  T.  Rep.  N.  S.  914,  20  Wkly. 
Rep.  209.  See  also  Essex  v.  Acton  Local  Bd., 
14  App.  Cas.  153,  53  J.  P.  756,  58  L.  J.  Q.  B. 
594,  61  L.  T.  Rep.  N.  S.  1,  38  Wkly.  Rep. 
209. 


55.  McCauley  v.  Weller,  12  Cal.  500;  Dolan 
V.  New  York,  etc.,  R.  Co.,  74  N.  Y.  App.  Div. 
434,  77  N.  Y.  Suppl.  815;  Monongahela  Nav. 
Co.  V.  U.  S.,  148  U.  S.  312,  13  S.  Ct.  622,  37 
L.  ed.  463;  Meade  v.  U.  S.,  2  Ct.  CI.  224; 
Brady  r.  Atlantic  Works,  3  Fed.  Cas.  No. 
1,794,  4  Cliff.  408,  2  Ban.  &  A.  436  [reversed 
on  another  point  in  107  U.  S.  192,  2  S.  Ct. 
225,  7  L.  ed.  438]. 

The  constitution  of  Texas  provides,  how- 
ever, that  compensation  shall  be  made  for 
the  taking  of  private  property,  except  when 
the  taking  is  *'  for  the  use  of  the  state."  Tra- 
vis Countv  V.  Trogden,  88  Tex.  302,  31  S.  W. 
358  [reversing  (Civ.  App.  1895)  29  S.  W.  46]. 

Drains  cannot  be  constructed  over  private 
property  for  sanitary  purposes  without  mak- 
ing compensation  to  the  owners.  Wabash  R. 
Co.  V.  Coon  Run  Drainage,  etc.,  Dist.,  194 
111.  310,  62  N.  E.  679;  Pavson  v.  People,  175 
111.  267,  51  N.  E.  588;  Matter  of  Chesebrough, 
78  N.  Y.  232 ;  Matter  of  Church  of  Holy  Su- 
pulchre,  61  How.  Pr.  (N.  Y.)  315;  Matter  of 
Chesebrough,  56  How.  Pr.  (N.  Y.)  460;  Wat- 
son V.  Pleasant  Tp.,  21  Ohio  St.  667.  See, 
however,  Cummins  v.  Seymour,  79  Ind.  491, 
41  Am.  Rep.  618. 

Levees. —  The  front  proprietors  on  a  navi- 
gable river  in  Louisiana  must  yield  the  prop- 
erty for  levee  purposes  without  compensation ; 
but  property  which  by  reason  of  its  situation 
away  from  a  river  owes  no  servitude  for 
levees  must  be  paid  for  when  expropriated  for 
that  purpose.  Pontchartrain  R.  Co.  v.  Orleans 
Levee  Dist.,  49  La.  Ann.  570,  21  So.  765;  Bass 
V.  State,  34  La.  Ann.  494 ;  Mithoff  v.  Carroll- 
ton,  12  La.  Ann.  185  (holding  that  buildings 
not  originally  erected  in  violation  of  law 
cannot  be  removed  for  the  purpose  of  build- 
ing a  levee  without  compensating  the  own- 
ers) ;  Hart  V.  Levee  Com'rs,  54  Fed.  559. 

Interference  with  property  under  police 
power  and  on  the  ground  of  overruling  neces- 
sity see  supra,  IV,  B. 

56.  Brady  v.  Atlantic  Works,  3  Fed.  Cas. 
No.  1,794,  2  Ban.  &  A.  436,  4  Cliff.  408.  And 
see  supra,  IV,  B. 

57.  Alabama. —  Smith  v.  Inge,  80  Ala.  283. 
California. —  Colusa  County  v.  Hudson,  85 

Cal.  633,  24  Pac.  791;  Scott  v.  Dyer,  54  Cal. 
430. 

Illinois. —  Norton  v.  Studley,  17  111.  556. 
Indiana. —  Union  R.  Transfer,  etc.,  Co,  t'. 
Moore,  80  Ind.  458. 
Iowa. —  Dinwiddle  v.  Roberts,  1  Greene  36?, 
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authority  to  the  contrary,  resting  in  some  states  upon  peculiar  constitutional 
provisions.^ 

2.  Statutory  Provisions — a.  For  Making  Compensation.  A  statute  authoriz- 
ino*  an  exercise  of  tlie  power  of  eminent  domain  is  inoperative  and  will  not  sup- 
port condemnation  proceedings  unless  it  provides  for  compensation  to  the  owner  of 
the  property  taken,  or  to  the  owner  of  property  injured,  if  the  constitution  requires 
compensation  for  injuring  or  damaging  property  as  well  as  for  property  taken,^^ 


Louisiana. —  Jefferson  Police  Jury  v. 
D'Hemecourt,  7  Rob.  509. 

Missouri. —  Kansas  City,  etc..  R.  Co.  v. 
Farrell,  76  Mo.  183. 

'Nebraska. — Zimmerman  v.  Kearney  County, 
33  Nebr.  620,  50  N.  W.  1120;  Chicago,  etc., 
R.  Co.  V.  Douglas  County,  (1901)  95  N.  W. 
339. 

New  Hampshire. —  Abbott  v.  Stewartstown, 
47  N.  H.  228. 

North  Carolina. —  Hitch  r.  Edgecombe 
County  Comers,  132  N.  C.  573,  44  S.  E. 
30. 

Rhode  Island. —  Johnston  v.  Old  Colony  R. 
Co.,  18  R.  I.  642,  29  Atl.  594,  49  Am.  St.  Rep. 
800. 

Tennessee. —  Frater  v.  Hannibal  County,  90 
Tenn.  661,  19  S.  W.  233. 

Texas. —  Hamilton  County  v.  Garrett,  62 
Tex.  602;  Watkins  r.  Walker  County,  18  Tex. 
585,  70  Am.  Dec.  298. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  172. 

The  fact  that  the  claimants  interest  is  less 
than  the  whole  does  not  affect  his  right  to 
compensation  for  land  taken  or  damaged  for 
the  construction  of  a  street.  Olson  v.  Seattle, 
30  Wash.  687,  71  Pac.  201. 

Private  way. —  Land  cannot  be  taken  for  a 
private  way  without  compensation  to  the 
owner.  Brewer  v.  Bowman,  9  Ga.  37 ;  Perrine 
V.  Farr,  22  N.  J.  L.  356 ;  Warren  v.  Bunnell, 
11  Vt.  600. 

58.  Wagner  v.  Salzburg  Tp.,  132  Pa.  St. 
636,  19  Atl.  294;  Feree  v.  Meily,  3  Yeates 
(Pa.)  153;  State  v.  Dawson,  3  Hill  (S.  C.) 
100;  Patrick  v.  Charleston  Neck  Cross  Roads 
Com'rs,  4  McCord  (S.  C.)  541;  Livermore  v. 
Jamaica,  23  Vt.  361.  See  also  Hallowell  v. 
Doylestown  Road,  1  Am.  L.  J.  (Pa.)  522, 
holding  that  the  legislature  is  not  bound  to 
require  a  turnpike  company  to  make  com- 
pensation for  lands  taken  for  the  use  of  the 
road. 

In  New  Jersey,  under  a  constitutional  pro- 
vision that  "  private  property  shall  not  be 
taken  for  public  use  without  just  compensa- 
tion ;  but  land  may  be  taken  for  public  high- 
ways as  heretofore,  until  the  legislature  shall 
direct  compensation  to  be  made,"  the  practice 
of  the  state  not  to  lay  out  roads  of  a  greater 
width  than  four  rods,  which  had  obtained 
from  the  year  1716  until  after  the  adop- 
tion of  the  constitution  in  1844,  constitutes  a 
limitation  on  the  legislative  power  to  take 
land  for  highways  without  compensation. 
Gautier  v.  Hudson  County  Bd.  of  Chosen 
Freeholders,  55  N.  J.  L.  88,  25  Atl.  322,  17 
L.  R.  A.  785.  The  constitutional  provision 
does  not  apply  to  lands  taken  for  streets 
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within  municipalities,  except  to  the  extent 
that  such  compensation  is  required  by  their 
respective  charters;  and  the  compensation  so 
prescribed  is  the  measure  of  the  landowners' 
legal  right,  whether  it  be  just  or  unjust. 
Simmons  v.  Passaic,  42  N.  J.  L.  619.  Under 
a  charter  providing  that  the  owner  of  land 
taken  for  a  street  must  be  compensated  be- 
fore the  city  can  proceed  with  the  improve- 
ment, if  the  charter  makes  no  provision  as  to 
the  mode  of  ascertaining  the  amount  of  com- 
pensation, the  city  has  no  power  to  condemn 
the  land.  Mulligan  v.  Perth  Amboy,  52 
N.  J.  L.  132,  18  Atl.  670.  By  providing  in  the 
act  of  March  1,  1850,  that  when  roads  were 
laid  out  damages  should  be  given  to  the 
owner  of  the  lands  taken,  the  legislative  con- 
trol of  the  subject  was  thereby  exhausted,  and 
it  could  not  thereafter  authorize  such  taking 
without  compensation.  Cherry  v.  Keyport,  52 
N.  J.  L.  544,  20  Atl.  970. 

59.  Alabama. —  Anniston,  etc.,  R.  Co.  v. 
Jacksonville,  etc.,  R.  Co.,  82  Ala.  297,  2  So. 
710;  Miller  v.  Mobile,  47  Ala.  163,  11  Am. 
Rep.  768;  Aldridge  v.  Tuscumbia,  etc.,  R.  Co., 
2  Stew.  &  P.  199,  23  Am.  Dec.  307. 

Arkansas. —  Ex  p.  Martin,  13  Ark.  198,  58 
Am.  Dec.  321. 

California. —  Curran  r.  Shattuck,  24  Cal. 
427;  McCauley  v.  Weller,  12  Cal.  500;  Mc- 
Cann  v.  Sierra  County,  7  Cal.  121. 

Florida. —  Moodv  v.  Jacksonville,  etc.,  R. 
Co.,  20  Fla.  597. 

Georgia. —  Garbutt  Lumber  Co.  v.  Georgia, 
etc.,  R.  Co.,  Ill  Ga.  714,  36  S.  E.  942;  South- 
western R.  Co.  V.  Southern,  etc.,  Tel.  Co., 
46  Ga.  43,  12  Am.  Rep.  585;  Loughbridge  v. 
Harris,  42  Ga.  500;  Powers  v.  Armstrong, 
19  Ga.  427;  Parham  v.  Decatur  County  Jus- 
tices Inferior  Ct.,  0  Ga.  341. 

Illinois. —  Chicago  V.  Larned,  34  HI.  203 ; 
Highway  Com'rs  v.  Newby,  31  111.  App.  378. 
See,  however,  Shute  v.  Chicago,  etc.,  R.  Co., 
26  111.  436,  holding  that  while,  if  provision 
is  not  made  for  paying  the  compensation  al- 
lowed for  the  land,  the  party  may  be  re- 
strained from  occupying  by  injunction  until 
payment  is  made,  yet  the  condemnation  will 
not  be  invalid. 

Indiana. —  Evansville,  etc.,  R.  Co.  v.  Dick, 
9  Ind.  433. 

Kansas. —  Hunt  v.  Smith,  9  Kan.  137;  Chi- 
cago, etc.,  R.  Co.  V.  Selders,  4  Kan.  App.  497, 
44  Pac.  1012. 

Kentucky. —  Hancock  Stock,  etc..  Law  Co. 
V.  Adams,  87  Ky.  417,  9  S.  W.  246,  10  Ky.  L. 
Rep.  371;  Henderson,  etc.,  R.  Co.  v.  Dicker- 
son,  17  B.  Mon.  173,  66  Am.  Dec.  148;  O'Hara 
V.  Lexington,  etc.,  R.  Co.,  1  Dana  232. 

Louisiana. —  Calder  v.  Police  Jury,  44  La. 
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and  this  rule  applies  although  the  taking  is  by  the  state  under  a  direct  legislative 


Ann.  173,  10  So.  726;  Jefferson  Police  Jury 

D'Hemecourt,  7  Rob.  509. 

Maine. —  Cushman  v.  Smith,  34  Me.  247; 
Spring  V.  Russell,  7  Me.  273. 

Maryland. —  American  Telephone,  etc.,  Co., 
V.  Smith,  71  Md.  535,  18  Atl.  910,  7  L.  R.  A. 
200;  Harness  V.  Chesapeake,  etc..  Canal  Co., 
1  Md  Ch.  248;  Hamilton  v.  Annapolis,  etc., 
Bridge  R.  Co.,  1  Md.  Ch.  107. 

Massachusetts. —  Brickett  r.  Haverhill 
Aqueduct  Co.,  142  Mass.  394,  8  N.  E.  119; 
Connecticut  River  R.  Co.  v.  Franklin  County 
Com'rs,  127  Mass.  50,  34  Am.  Rep.  338; 
Haverhill  Bridge  v.  Essex  County,  103  Mass. 
120,  4  Am.  Rep.  518;  Morse  v.  Stocker,  1  Al- 
len 150;  Boston,  etc.,  Corp.  v.  Salem,  etc.,  R. 
Co.,  2  Grav  1 ;  Thacher  v.  Dartmouth  Bridge 
Co.,  18  Pick.  501;  Perry  v.  Wilson,  7  Mass. 
393. 

Michigan. —  People  v.  Detroit,  etc.,  R.  Co., 
79  Mich.  471,  44  N.  W.  934,  7  L.  R.  A.  717; 
Orand  Rapids  Booming  Co.  v.  Jarvis,  30  Mich. 
308. 

Minnesota. —  State  v.  Chicac^o,  etc.,  R.  Co., 

36  Minn.  402,  31  N.  W.  365;  U.  S.  v.  Minne- 
sota, etc.,  R.  Co.,  1  Minn.  127. 

Mississippi. —  Donnaher  v.  State,  8  Sm. 
^  M.  649. 

Missouri.— Si.  Louis  r.  Hill,  116  Mo.  527, 
22  S.  W.  861,  21  L.  R.  A.  226:  Webster  v. 
Kansas  City,  etc.,  R.  Co.,  116  Mo.  114,  22 
S.  W.  474;  Zoeller  v.  Kellogg,  4  Mo.  App. 
163. 

'Nelraska. — Zimmerman  v.  Kearney  County, 
33  Nebr.  620,  50  N.  W.  1126. 

'Neio  Hampshire. —  Opinion  of  Justices,  66 
N.  H.  629,  33  Atl.  1076. 

'New  Jersey. — Cherry  v.  Kevport,  52  N.  J.  L. 
544,  20  Atl.  970;  Ward  v.  Peck,  49  N.  J.  L. 
42,  6  Atl.  805;  Ten  Eyck  r.  Delaware,  etc., 
Canal,  18  N.  J.  L.  200,  37  Am.  Dec.  233; 
Chamberlain  v.  Elizabethport  Steam  Cordage 
Co.,  41  N.  J.  Eq.  43,  2  Atl.  775 ;  Coster  v.  Tide 
Water  Co.,  18  N.  J.  Eq.  54;  Carson  v.  Cole- 
man, 11  N.  J.  Eq.  106. 

New  York. —  In  re  Cheesebrough,  78  N.  Y. 
232  [affirming  17  Hun  561]  ;  People  V.  Brook- 
lyn, 4  N.  Y.  419,  55  Am.  Dec.  206;  Matter  of 
Tuthill,  36  N.  Y.  App.  Div.  492,  55  N.  Y. 
Suppl.  657  [reversing  50  N.  Y.  Suppl.  410] ; 
De  Camp  v.  Thompson,  16  N.  Y.  App.  Div. 
.528,  44  N.  Y.  Suppl.  1014;  People  v.  Loew,  39 
Hun  490;  Robinson  v.  New  York,  etc.,  R.  Co., 
27  Barb.  512;  People  V.  Westchester  County, 
4  Barb.  64;  McMillian  v.  Lauer,  24  N.  Y. 
Suppl.  951 ;  Lyon  v.  Jerome,  26  Wend.  485, 

37  Am.  Dec.  271 ;  Bloodgood  v.  Mohawk,  etc., 
R.  Co.,  18  Wend.  9,  31  Am.  Dec.  313  [af- 
firming 14  Wend.  51]  ;  In  re  Furman  St.,  17 
Wend.  649;  Bradshaw  v.  Rodgers,  20  Johns. 
103;  Gardner  v.  Newburgh,  2  Johns.  Ch.  161, 
7  Am.  Dec.  526. 

Ohio. —  Symonds  v.  Cincinnati,  14  Ohio  147, 
45  Am.  Dec.  529;  Cooper  v.  Williams,  4  Ohio 
253,  22  Am.  Dec.  745 ;  Beck  v.  Medina  County, 
9  Ohio  Dec.  (Reprint)  108,  11  Cmc.  L.  Bui. 
18;  Smith  v.  McKee,  3  Ohio  Dec.  (Reprint) 
578,  10  Cine.  L.  Bui.  276. 
[41] 


Pennsylvania. —  Tn  re  Burnish  St.,  140  Pa, 
St.  531,  21  Atl.  500  (semhle)  ;  McMasters  r. 
Com.,  3  Watts  292  (semhle)  ;  Pickering  i\ 
Rutty,  1  Serg.  &  R.  511.  See  also  Long  v. 
Pennsylvania  R.  Co.,  9  Lane.  Bar  98;  Maf- 
fatt  V.  Perry,  3  Pittsb.  8;  Hecksher  v.  Shen- 
andoah Citizens'  Water,  etc.,  Co.,  2  Leg. 
Chron.  273.  Compare  Rees'  Appeal,  (1888) 
12  Atl.  427,  holding  that  the  fact  that  an  act 
conferring  upon  certain  corporations  the 
right  of  eminent  domain  fails  to  make  provi- 
sion for  compensation  for  land  taken  under 
it  or  to  designate  a  method  of  determining 
the'  damages  suffered  thereby  does  not  render 
it  unconstitutional,  the  owner  of  the  land  so 
taken  having  his  remedy  at  common  law  un- 
der the  constitution  of  1874. 

Tennessee. —  Watauga  Water  Co.  v.  Scott, 
(Sup.  1903)  76  S.  W.  888;  East  End  St.  R. 
Co.  V.  Doyle,  88  Tenn.  747,  13  S.  W.  936,  17 
Am.  St.  Rep.  933,  9  L.  R.  A.  100. 

Texas. —  Buffalo  Bayou,  etc.,  R.  Co.  v.  Fer- 
ris, 26  Tex.  588. 

Vermont. —  Foster  v.  Stafford  Nat.  Bank, 
57  Vt.  128. 

Washington. —  Lewis  Countv  iK  Gordon,  20 
Wash.  80,  54  Pac.  779. 

^Visconsin. —  Shepardson  v.  Milwaukee,  etc., 
R.  Co.,  6  Wis.  605. 

United  States.—  Sweet  v.  Rechel,  159  U.  S. 
380,  16  S.  Ct.  43,  40  L.  ed.  188 :  In  re  Man- 
derson,  51  Fed.  501,  2  C.  C.  A.  490  [affirming 
48  Fed.  896]  ;  Hollingsworth  v.  Tensas  Par- 
ish, 17  Fed.  109,  4  Woods  280;  Bonaparte 
V.  Camden,  etc.,  R.  Co.,  3  Fed.  Cas.  No.  1,617, 
Baldw.  205;  Van  Horne  v.  Dorrance,  28  Fed. 
Cas.  No.  16,857,  2  Dall.  304,  1  L.  ed.  391. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  171. 

Where  the  constitution  does  not  require 
compensation  for  injuring  or  damaging  prop- 
erty, the  statutes  need  not  provide  for  com- 
pensation for  consequential  injuries  such  as 
are  suffered  by  abutting  owners  by  reason  of 
the  laying  of  railroad  tracks  through  a  street. 
Merchants'  Union,  etc.,  Co.  v.  Chicago,  etc., 
R.  Co.,  70  Iowa  105,  28  N.  W.  494,  69  Iowa 
605,  29  N.  W.  822 ;  Mulholland  v.  Des  Moines, 
etc.,  R.  Co.,  60  Iowa  740,  13  N.  W.  726. 

Compensation  is  sufficiently  provided  for  by 
a  statute  providing  that  the  selectmen  of  .a 
town  may  lay  out  private  roads  when  it  shall 
be  found  necessary,  so  that  no  damage  shall 
be  done  to  persons  through  whose  lands  such 
roads  shall  be  laid  without  due  recompense 
(Warren  r.  Bunnell,  11  Vt.  600)  ;  also  by  a 
statute  which  provides  for  the  payment  of 
damages  which  have  been  awarded  in  a  pro- 
ceeding to  take  land  for  public  use  (In  re 
State  Reservation  Com'rs,  37  Hun  (N.  Y.) 
537 ) .  See  also  St.  Louis  v.  Connecticut  Mut. 
L.  Ins.  Co.,  90  Mo.  135,  2  S.  W.  211.  So  a 
statute  declaring  a  river  a  public  highway 
and  providing  only  for  the  payment  of  dam- 
ages to  riparian  owners  and  not  tc  persons 
who  own  the  bed  of  the  stream  and  who  are 
not  riparian  owners  is  not  invalid,  it  not  ap- 
pearing that  there  was  any  one  who  had  title 

[X  B,  2.  a] 


U2    [15  Cyc] 


EMINENT  DOMAIN 


resolve.^  The  want  of  an  express  provision  for  compensation  in  a  special  statute  " 
or  an  ordinance  ^'^  is  not  necessarily  fatal,  if  a  general  law  is  in  existence  which 
provides  for  compensation  in  the  class  of  cases  in  question ;  and  it  has  been  held 
that  a  statute  will  be  read  with  the  constitution,  so  as  to  supply  the  v/ant  in  the 
former  of  an  express  provision  for  compensation,^^  provided  there  is  nothing  in 
the  statute  which  is  repugnant  to  the  constitution.^'^ 

b.  Fop  Determining  Compensation.  A  statute  authorizing  the  taking  of  pri- 
vate property  for  public  use  must  not  only  provide  for  the  payment  of  compen- 
sation but  also  make  provision  for  a  certain  and  adequate  remedy  by  which  the 
owner  of  the  property  may  procure  the  compensation.^^    It  has  been  held  that  a 


to  the  bed  of  the  stream  distinct  from  that 
which  was  incidental  to  riparian  ownership. 
Matter  of  Wilder,  90  N.  Y.  App.  Div.  262,  85 
N.  Y.  Suppl.  741. 

Implied  provision. —  If  the  statute  provides 
for  the  ascertainment  of  the  compensation, 
but  makes  no  express  provision  for  its  pay- 
ment, it  will  be  construed  as  requiring  pay- 
ment to  be  madie.  Woodruff  v.  Glendale,  26 
Minn.  78,  1  N.  W.  581. 

Provision  must  exist  at  the  time  of  the 
taking  by  which  the  owner  can  have  his 
damages  assessed  by  an  impartial  tribunal 
and  on  his  own  motion  obtain  the  compensa- 
tion allowed  him;  and  where  such  provision 
is  not  made  in  the  law  which  authorizes  the 
municipal  action,  the  owner  may  resist  the 
initial  attempt  to  divest  him  of  his  title. 
State  V.  Perth  Amboy,  52  N.  J.  L.  132,  18 
Atl.  670.  Time  of  payment  generally  eee 
infra,  X,  F,  1. 

Right  to  file  petition. —  If  a  statute  pro- 
vides that  a  petition  for  compensation  may 
be  filed  by  a  lot  owner,  it  is  not  void  because 
it  does  not  give  the  same  right  to  a  lien- 
holder.  German  Sav.,  etc.,  Soc.  v.  Ramish, 
138  Cal.  120,  69  Pac.  89,  70  Pac.  1067. 

Sufficiency  of  compensation. —  A  charter 
provision  authorizing  a  city  to  condemn  the 
fee  for  a  public  street  is  constitutional,  where 
it  contemplates  paying  not  for  an  easement 
but  for  the  fee.  Fairchild  i\  St.  Paul,  46 
Minn.  540,  49  N.  W.  325. 

Power  to  provide  for  compensation. —  The 
constitution  does  not  prevent  the  legislature 
from  providing  compensation  for  the  damag- 
ing of  varieties  of  property  not  specified  in  the 
constitution;  and  hence  a  statute  is  not  in- 
valid because  it  provides  compensation  for 
the  damaging  of  a  form  of  property  which 
might  under  the  general  power  of  eminent 
domain  be  subject  to  uncompensated  damage. 
Earle  v.  Com.,  180  Mass.  579,  63  N.  E.  10, 
91  Am.  St.  Rep.  326,  57  L.  R.  A.  292. 

60.  Comins  v.  Bradbury,  10  Me.  447. 

61.  California. —  Jennings  v.  Le  Roy,  63 
Cal.  397. 

Maryland. —  Gregg  v.  Baltimore,  56  Md. 
256. 

'Neiv  York. —  In  re  New  York  El.  R.  Co., 
70  N.  Y.  327  [affirming  7  Hun  239] ;  Swike- 
hard  v.  Michels,  81  Hun  325,  8  Misc.  568,  29 
N.  Y.  Suppl.  777,  30  N.  Y.  Suppl.  1135. 

Pennsylvania. — ■  East  Union  Tp.  v.  Comrey, 
100  Pa.  St.  362;  Smedley  v.  Irwin,  51  Pa.  St. 
445 ;  In  re  Sharett's  Road,  8  Pa.  St.  89 ;  Dela- 
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ware,  etc.,  R.  Co.  v.  Wilkes-Barre,  etc., 
Co.,  11  Pa.  Co.  Ct.  165;  Wister  v.  Philadel- 
phia, 31  Leg.  Int.  53. 

Wisconsin. —  State  v.  Hogue,  71  Wis.  384, 
36  N.  W.  860. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  171. 

See,  however,  Garbutt  Lumber  Co.  v.  Geor- 
gia, etc.,  R.  Co.,  Ill  Ga.  714,  36  S.  E.  942, 
holding  that  a  statute  granting  a  private  com- 
pany the  right  to  lay  tracks  across  a  rail- 
road, which  is  inoperative  by  reason  of  its 
failure  to  provide  for  compensation  to  the 
railroad  company,  cannot  be  made  validliy  ex- 
tending to  it  the  provisions  of  another  sec- 
tion which  provides  a  method  to  be  followed 
when  private  property  is  taken  or  damaged 
for  public  use. 

62.  Clarke  v.  Blackmar,  47  N.  Y.  150,  hold- 
ing that  where  power  is  conferred  on  a  city 
to  authorize  the  laying  of  railroad  tracks  on 
its  streets,  subject  to  the  same  compensation 
to  the  owners  of  adjoining  property  which  is 
allowed  under  the  general  railroad  laws,  it 
is  not  necessary  that  the  ordinance  authoriz- 
ing the  laying  of  the  track  should  expressly 
provide  for  compensation. 

63.  Rees'  Appeal,  (Pa.  1888)  12  Atl.  427; 
In  re  Rugheimer,  36  Fed.  369.  See  also  Mc- 
Arthur  v.  Kelly,  5  Ohio  139  (holding  that  if 
the  statute  makes  no  provision  for  compensa- 
tion, the  presumption  is  that  there  is  no  in- 
tention to  authorize  the  taking  of  one's 
property  without  his  consent)  ;  Harrisburg 
V.  Crangle,  3  Watts  &  S.  (Pa.)  460  (holding 
that  a  statute  authorizing  the  taking  of  land 
for  a  public  purpose  must  be  construed  in 
subordination  to  the  constitutional  provision 
as  to  making  compensation) . 

Although  the  courts  of  Great  Britain  are 
not  controlled  by  constitutional  prohibitions 
on  this  subject,  yet  it  is  there  held  that  it  is 
a  proper  rule  not  to  construe  an  act  of  par- 
liament as  interfering  with  or  injuring  per- 
sons' rights  without  compensation,  unless  no^ 
other  construction  is  possible.  Att'y-Gen.  r. 
Horner,  14  Q.  B.  D.  257,  49  J.  P.  326,  54 
L.  J.  Q.  B.  232,  33  Wkly.  Rep.  93. 

64.  In  re  Sharett's  Road,  8  Pa.  St.  89. 

65.  California. —  Curran  v.  Shattuck,  24 
Cal.  427. 

Connecticut. —  Harding  v.  Stamford  Water 
Co.,  41  Conn.  87. 

Georgia. —  Southwestern  R.  Co.  v.  South- 
ern, etc.,  Tel.  Co.,  46  Ga.  43,  12  Am.  Rep. 
585,  holding  that  a  statute  which  fails  to^ 
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law  is  constitutional  which  compels  the  owner  to  institute  proceedings  to  have 


provide  any  compulsory  process  for  enforc- 
ing payment  of  just  compensation  is  unconsti- 
tutional. 

Maine. —  Cushman  v.  Smith,  34  Me.  247. 

Massachusetts. — Old  Colony  R.  Co.  v.  Fram- 
ingham  Water  Co.,  153  Mass.  561,  27  N.  E. 
662,  13  L.  R.  A.  332;  Woodbury  v.  Marblehead 
Water  Co.,  145  Mass.  509,  15  N.  E.  282 ;  Cal- 
ender V.  Marsh,  1  Pick.  418. 

Missouri. —  Kansas  ('ity  v.  Bacon,  147  Mo, 
209,  48  S.  W.  860 ;  Walther  v.  Warner,  25  Mo. 
277. 

Neiv  Hampshire. —  Ash  v.  Cummings,  50 
N.  H.  591  (holding  that  the  provision  for 
compensation  should  be  such  as  not  only  to 
secure  to  the  landowTier  a  seasonable  assess- 
ment of  his  damages,  but  also  their  prompt 
payment)  ;  In  re  Mt.  Washington  R.  Co.,  35 
N.  H.  134;  Piscataqua  Bridge  v.  New  Hamp- 
shire Bridge,  7  N.  H.  35;  Bristol  v.  New 
Chester,  3  N.  H.  524,  all  holding  that  it  is  not 
enough  that  the  owner  may  obtain  his  com- 
pensation by  an  action  for  the  wrong  done. 

New  York. —  In  re  Board  of  Rapid  Transit 
R.  Com'rs,  65  Hun  63,  19  N.  Y.  Suppl.  561; 
Wallace  v.  Karlenowefski,  19  Barb.  118;  Lyon 
V.  Jerome,  26  Wend.  485,  37  Am.  Dec.  271; 
Bloodgood  V.  Mohawk,  etc.,  R.  Co.,  18  Wend. 
9,  31  Am.  Dec.  313. 

Ohio.— Smith  v.  Atlantic,  etc.,  R.  Co.,  25 
Ohio  St.  91;  Beck  v.  Medina  County,  9  Ohio 
Dec.  (Reprint)  108,  11  Cine.  L.  Bui.  18; 
Kramer  v.  Cleveland,  etc.,  R.  Co.,  1  Ohio  Dec. 
(Reprint)  474,  1  West.  L.  J.  138. 

Oklahoma. —  Southern  Kansas  R.  Co.  t". 
Oklahoma  City,  12  Okla.  82.  69  Pac.  1050. 

Pennsylvania. —  Com.  v.  Pittsburg,  etc.,  R. 
Co.,  58  Pa.  St.  26;  Pittsburgh  v.  Scolt,  1  Pa. 
St.  309,  semhle.  Compare  Rees'  Appeal, 
(Pa.  1888)  12  Atl.  427,  holding  that  the  fact 
that  an  act  conferring  upon  certain  corpora-^ 
tions  the  right  of  eminent  domain  fails  to 
make  provision  for  compensation  for  land 
taken  under  it  or  to  designate  a  method  of 
determining  the  damages  suffered  thereby  does 
not  render  it  unconstitutional,  the  owner  of 
the  land  so  taken  having  his  remedy  at  com- 
mon law  under  the  constitution  of  1874. 

South  Carolina. —  Fort  r.  Goodwin,  36  S.  C. 
445,  15  S.  E.  723. 

Virginia. — Tait  v.  Central  Lunatic  Asylum, 
84  Va.  271,  4  S.  E.  007. 

United  States. —  Adirondack  R.  Co.  v.  New 
York,  176  U.  S.  335,  20  S.  Ct.  460,  44  L.  ed. 
492  {affirming  160  N.  Y.  225,  54  N.  E. 
689]. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  171. 

Even  as  respects  the  state  itself  certain  and 
ample  provision  must  be  first  made  by  law 
so  that  the  owner  can  coerce  pnyment  through 
judicial  tribunals  or  otherwise  and  without 
any  unreasonable  or  unnecessary  delay. 
Otherwise  the  law  making  the  appropriation 
is  void.  People  v.  Hayden,  6  Hill  (N.  Y.) 
359. 

Assessment  by  commissioners. —  An  act 
granting  to  a  railroad  company  a  right  of 


way  through  private  lands,  which  provides  for 
the  appointment  of  commissioners  to  assesa 
the  compensation  and  gives  the  owners  an  ap- 
peal from  their  award  to  the  courts,  where, 
the  case  may  be  tried  de  novo,  and  which  pro- 
vides that  on  such  appeal  the  company  shall 
pay  into  court,  to  abide  its  judgment,  double 
the  amount  of  the  commissioners'  award, 
makes  adequate  provision  for  compensation. 
Cherokee  Nation  r.  Southern  Kansas  R.  Co., 
135  U.  S.  641,  10  S.  Ct.  965,  34  L.  ed.  295 
[reversing  33  Fed.  000].  See  also  State  v. 
Graves,  19  Md.  351.  81  Am.  Dec.  639  ;  Black 
T.  Delaware,  etc.,  Canal  Co.,  24  N.  J.  Eq. 
455. 

Assessment  by  jury. —  A  statute  furnishes 
ample  means  for  determinins:  damages  where 
it  provides  that  a  county  taking  land  for 
park  purposes  must  pay  such  damages  as  are 
agreed  on  between  the  selectmen  and  the 
owner,  and.  if  the  parties  cannot  agree,  a 
jury  may  be  had  to  determine  the  same. 
Whitman  v.  Nantucket,  169  Mass.  147,  47 
N.  E.  611.  So  a  provision  in  a  railroad  char- 
ter that  the  landowner  shall  file  with  the 
company  his  claim  for  damages,  that  the 
company  shall  appoint  disinterosted  men  ta 
award  damages,  and  that  if  either  party  is 
dissatisfied  with  the  award  he  may  appeal 
to  a  jury  is  constitutional,  except  so  far 
as  it  affects  non-residents  and  persons  under 
disability.  New  Albany,  etc.,  R.  Co.  v.  Con- 
nelly, 7^Ind.  32.  The  fact  that  the  statute 
authorizes  a  jury  composed  of  citizens  of  the 
town  which  is  appropriating  the  land  does^ 
not  render  it  invalid,  since  the  interest  of 
such  jurors  is  too  remote  to  disqualify  them. 
Johnston  r.  Rankin,  70  N.  C.  550. 

Ex  parte  proceedings. —  It  is  not  sufficient, 
that  the  statute  provides  an  esc  parte  proceed- 
ing for  the  assessment  of  compensation. 
Langford  v.  Ramsey  County  Com'rs,  16  Minn. 
375;  St.  Louis  County  Ct.  v.  Griswold,  58. 
Mo.  175 ;  Kramer  r.  ClcA-eland,  etc.,  R.  Co., 
1  Ohio  Dec.  (Reprint)  474,  10  West.  L.  J. 
138.  Thus  a  statute  which  provides  that  a 
railroad  company  before  appropriating  land 
shall  offer  to  pay  to  the  owner  the  sum 
which  its  agent  and  two  disinterested  free- 
holders of  the  county  where  the  lands  are 
situated  shall  in  writing  swear  to  be  a  just 
compensation  is  not  a  compliance  with  the 
constitutional  requirement,  since  it  is  open  to 
gross  partiality  and  abuse,  being  ex  parte  and 
secret.  Powers  r.  Bears,  12  Wis.  213,  78  Am. 
Dec.  733. 

Construction  of  statutes. —  A  statute  de- 
signed to  furnish  the  means  of  ascertaining 
just  compensation  must  be  so  construed  as 
fully  to  satisfy  the  constitutional  guaranty. 
Stolze  V.  Milwaukee,  etc.,  R.  Co.,  113  Wis. 
44,  88  N.  W.  919,  90  Am.  St.  Rep.  833. 
Where  the  legislature  provides  by  a  special 
act  for  the  opening  of  a  highway  without  pro- 
viding special  means  for  determining  com- 
pensation for  property  taken,  the  reasonable 
presumption  is  that  it  is  to  be  ascertained 
and  paid  under  the  provisions  of  the  general 
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liis  compensation  assessed,  or  an  action  for  damages,^^  and  the  legislature  may 
limit  the  period  within  which  the  remedy  shall  be  available,  so  that  a  failure  to  resurt 
to  it  within  the  time  prescribed  shall  work  a  forfeiture  of  the  right  to  compensa- 
tion.^'^ Since  the  legislature  may  prescribe  the  manner  in  which  compensation 
for  the  land  appropriated  shall  be  obtained,  it  may  provide  that  a  failure  to  seek 
the  compensation  in  that  manner  shall  be  a  waiver  of  all  claim  therefor.^ 


law  on  the  subject.  Warner  r.  Hennepin 
County  Com'rs,  9  Minn.  139. 

Reference  to  existing  law. —  A  statute  em- 
powering an  aqueduct  company  to  take  the 
waters  of  certain  ponds  and  to  lay  and  main- 
tain aqueduct  pipes,  and  providing  that  all 
damages  shall  be  ascertained  and  recovered 
in  the  manner  provided  where  land  is  taken 
for  highways,  makes  adequate  provision  for 
the  ascertainment  and  payment  of  the  dam- 
ages. Brickett  v.  Haverhill  Aqueduct  Co., 
142  Mass.  394,  8  N.  E.  119. 

Power  to  fix  amount  of  compensation. — 
While  the  legislature  is  judge  of  the  expedi- 
ency of  the  exercise  of  the  right  of  eminent 
domain,  it  is  not  the  judge  of  the  amount  of 
compensation  to  be  paid  for  the  property 
taken.  Langford  i).  Ramsey  County  Com'rs, 
16  Minn.  375;  Monongahela  Nav.  Co.  V. 
U.  S.,  148  U.  S.  312,  13  S.  Ct.  622,  37  L.  ed. 
463;  Shoemaker  v.  U.  S.,  147  U.  S.  282,  13 
S.  Ct.  361,  37  L.  ed.  170.  However,  the  legis- 
lature is  not  bound  to  submit  the  question 
of  compensation  incident  to  the  exercise  of 
the  right  of  eminent  domain  to  a  judicial 
tribunal.  Provided  it  be  an  impartial  tribu- 
nal, and  the  property-owner  has  an  opportu- 
nity to  be  heard  before  it,  the  legislature  may 
refer  the  matter  for  determination  to  a  jury, 
a  court,  a  commission,  or  any  other  body 
it  may  designate.  State  v.  Rapp,  39  Minn.  65, 
38  N.  W.  926. 

Power  to  prescribe  mode  of  fixing  compen- 
sation.—  The  legislature  may  ordinarily  pre- 
scribe the  method  by  which  compensation 
shall  be  ascertained  (Henderson,  etc.,  R.  Co. 
V.  Dickerson,  17  B.  Mon.  (Ky.)  173,  56  Am. 
Dec.  148)  ;  but  if  the  constitution  requires 
that  it  be  fixed  by  a  jury  or  a  board  a  statute 
which  attempts  to  fix  it  otherwise  is  void 
(Tripp  V.  Overocker,  7  Colo.  72,  1  Pac.  695; 
Peterson  v.  Smith,  6  Wash.  163,  32  Pac. 
1050). 

Special  method  of  fixing  compensation. — 

Where  a  charter  or  statute  provides  a  method 
for  determining  the  compensation  different 
from  that  prescribed  by  the  general  law  gov- 
erning eminent  domain,  it  is  none  the  less 
valid  if  the  fundamental  principles  of  just 
compensation  and  an  opportunity  to  be  heard 
are  secured  to  the  landowner.  Kansas  City 
r.  Bacon,  147  Mo.  259,  48  S.  W.  860. 

66.  State  v.  Messenger,  27  Minn.  119,  6 
N.  W.  457;  Branson  v.  Gee,  25  Greg.  462,  36 
Pac.  527,  24  L.  R.  A.  355 ;  Pittsburgh  v.  Scott, 
1  Pa.  St.  309;  Bates  v.  Titusville',  3  Pittsb. 
(Pa.)  434.  See  also  Kiraberly,  etc.,  Co.  r. 
Hewitt,  79  Wis.  334,  48  N.  W.  373,  holding 
that  an  act  of  congress  which  gives  a  right 
of  action  in  a  state  court  against  the  United 
States  to  determine  the  amount  of  compensa- 
tion due  for  injury  to  property  by  improve- 
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roents  which  had  been  after  their  construc- 
tion purchased  by  the  United  States  con- 
fers adequate  means  for  obtaining  compensa- 
tion. Contra,  St.  Louis  v.  Hill,  116  Mo.  527, 
22  S.  W.  861,  21  L.  R.  A.  226;  Snohomish 
County  V.  Hayward,  11  Wash.  429,  39  Pac. 
652;  Newell  v.  Smith,  15  Wis.  101,  where 
an  act  authorizing  proprietors  of  a  mill-dam 
to  flow  lands  of  other  persons,  without  any 
provision  for  compensation  except  that  they 
should  pay  the  landowners  the  value  of  the 
lands,  to  be  ascertained  by  the  verdict  in 
an  action  of  trespass,  was  held  to  be  uncon- 
stitutional. See  also  Pearson  v.  Johnson,  54 
Miss.  259  (holding  that  a  law  which  merely 
gives  a  landowner  a  right  of  action,  or  even 
a  judgment,  for  his  damages  is  unconstitu- 
tional) ;  Buffalo  Bayou,  etc.,  R.  Co.  v.  Ferris, 

26  Tex.  588  (holding  that  an  execution"  on 
a  judgment  against  a  private  corporation  to 
be  rendered  at  least  two  terms  of  court  after 
the  taking  of  the  property  is  too  uncertain 
to  be  an  adequate  compensation ) . 

67.  California. —  Potter  v.  Ames,  43  Cal. 
75;  Harper  v.  Richardson,  22  Cal.  251. 

/owja.— Tharp  v.  Witham,  65  Iowa  566,  22 
N.  W.  677;  Smiths  v.  Dubuque  County,  1 
Iowa  492. 

Massachusetts. —  Boston,  etc.,  Mill-Dam 
Corp.  V.  Newman,  12  Pick.  467,  23  Am.  Dec. 
622. 

Minnesota. — Banse  v.  Clark,  69  Minn.  53,  71 
N.  W.  819  (holding  that  the  statute  provid- 
ing that  the  owner  must  apply  within  a  given 
time  to  have  his  damages  assessed  is  a  reme- 
dial one,  intended  to  provide  the  owner,  where 
a  highway  has  been  already  laid  out  and  is 
in  use  as  such  by  the  public  but  by  reason 
of  some  irregularity  his  damages  have  not 
been  assessed  or  paid,  with  an  opportunity 
to  obtain  compensation,  and  so  construed,  is 
not  unconstitutional)  ;    State   v.  Messenger, 

27  Minn.  119,  6  N.  W.  457. 

Nebraska. —  Hodges  v.  Seward  County,  49 
Nebr.  666,  68  N.  W.  1027. 

Ohio. —  Reckner  v.  Warner,  22  Ohio  St. 
275. 

Tennessee. — Simms  v.  Memphis,  etc.,  R.  Co., 
12  Heisk.  621. 

United  States. —  Wabash  R.  (^'o.  v.  Defiance, 
167  U.  S.  88,  17  S.  Ct.  748,  42  L.  ed.  87; 
Sweet  V.  Rechel,  159  U.  S.  380,  16  S.  Ct.  -13, 
40  L.  ed.  188;  Kaukauna  Water-Power  Co.  r. 
Green  Bay,  etc.,  Canal  Co.,  142  U.  S.  254,  12 
S.  Ct.  173,  35  L.  ed.  1004  [affirming  70  Wis 
635,  35  N.  W.  529,  36  N.  W.  828]. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  206. 

Contra. —  Board  of  Levee  Com'rs  v.  Dancy, 
65  Miss.  335,  3  So.  568. 

68.  loiva.—  Ahhott  v.  Scott  County,  36 
Iowa  354. 
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c.  Designation  of  Fund  For  Compensation.  A  statute  authorizing  the  taking 
of  private  property  for  public  use  must  make  provision,  not  only  for  an  assess- 
ment and  collection  of  compensation,  but  also  for  some  definite  and  certain  fund 
out  of  which  it  shall  be  paid.^^  It  is  sutiicient  if  the  payment  is  made  a  charge  on 
the  public  treasury  of  the  government,  general  or  local,  which  exercises  the  power, 
or  on  the  fund  raised  by  it  by  general  taxation  ;™  but  it  lias  been  held  that  a  law 
which  authorizes  the  taking  of  land  without  the  pledge  of  the  credit  of  the  state 
or  one  of  its  political  divisions  for  the  payment  of  compensation,  and  which  remits 
the  owner  for  his  sole  remedy  to  a  fund  to  be  obtained  by  taxation,  according  to 


Kansas. —  Shearer  v.  Douglas  County 
Com'rs,  13  Kan.  145,  holding  tJiat  sickness  in 
the  family,  in  consequence  of  which  the 
owner  failed  to  attend  the  meeting  of  the 
viewers  or  to  present  any  claim  for  damages, 
is  not  an  excuse. 

New  York. —  Seelev  v.  Amsterdam,  54  N,  Y. 
App.  Div.  9,  66  N.  Y.  Suppl.  221. 

Ohio. —  Cupp  V.  Seneca  County  Com'rs,  19 
Ohio  St.  173. 

Texa^. —  Llano  County  v.  Scott,  2  Tex.  Civ. 
App.  408,  21  S.  W.  177. 

See  18  Cent.  Dig.  tit.  Eminent  Domain," 
§§  206,  207. 

69.  Ash  V.  Cummings,  50  N.  H.  591,  hold- 
ing, however,  that  where  the  power  is  con- 
ferred upon  a  city,  county,  or  town,  it  will  be 
presumed  that  these  bodies  politic  are  respon- 
sible for  the  compensation.  See  also  Bent  v. 
Emery,  173  Mass.  495,  53  N.  E.  910;  Tuttle  v. 
Knox  County,  89  Tenn.  157,  14  S.  W.  486, 
both  holding  that  a  statute  is  insufficient 
which,  while  providing  for  the  assessment  of 
the  compensation,  fails  to  declare  who  shall 
pay  it,  or  to  provide  means  for  collecting  it. 

Payment  out  of  railroad  earnings. —  A  stat- 
ute authorizing  a  railroad  owned  by  the  state 
to  take  land  for  a  station  for  that  and  other 
roads,  which  provides  no  other  mode  of  com- 
pensation to  the  landowner  than  that  the  land 
shall  be  paid  for  from  the  earnings  of  the  road 
owned  by  the  commonwealth,  is  unconstitu- 
tional, even  though  there  is  a  probability  that 
the  earning*  will  be  sufficient  to  meet  all 
claims  for  damages.  Connecticut  River  R.  Co. 
V.  Franklin  County  Com'rs,  127  Mass.  50,  34 
Am.  Rep.  338. 

70.  Alabama. — Lowndes  County  Com'rs  Ct. 
V.  Bowie,  34  Ala.  461. 

California. —  Gilmer  v.  Lime  Point,  18  Cal. 
229. 

Indiana. —  Jeffersonville,  etc.,  R.  Co.  v. 
Daugherty,  40  Ind.  33. 

Minnesota. —  State  v.  Otis,  53  Minn.  318,  55 
N.  W.  143  (where  the  charter  imposed  upon 
the  city  the  duty  of  paying  the  compensa- 
tion) ;  State  v.  Brugge rman,  31  Minn.  493,  18 
N.  W.  454. 

New  Jersey. — ^  Loweree  v.  Newark,  38 
N.  J.  L.  151. 

New  York. —  In  re  New  York,  99  N.  Y.  569, 
2  N.  E.  642  [affirming  34  Hun  441]  ;  Chap- 
man V.  Gates,  54  N.  Y.  132;  People  v.  Haver- 
straw,  80  Hun  385,  30  N.  Y.  Suppl.  325; 
Smith  V.  Helmer,  7  Barb.  416;  New  York  v. 
Wright,  12  N.  Y.  Suppl.  20.  ' 

North  Carolina.—  State  v.  Lyle,  100  N.  C. 
497,  6  S.  E.  379. 


North  Dakota. —  Martin  v.  Tyler,  4  N.  D. 
278,  60  N.  W.  392,  25  L.  R.  A.  838. 

Ohio. —  Zimmerman  v.  Canfield,  42  Ohio  St. 
463 ;  McMicken  v.  Cincinnati,  4  Ohio  St.  394. 

Pennsylvania. —  Long  v.  Fuller,  68  Pa.  St. 
170;  In  re  Yost,  17  Pa.  St.  524;  Bromley  v. 
Philadelphia,  8  Pa.  Co.  Ct.  600  (holding  that 
payment  of  the  compensation  is  amply  se- 
cured by  the  power  of  taxation  and  the  power 
of  the  courts  to  compel  payment  by  man- 
damus) ;  In  re  Spring  Garden  St.,  7  Phila. 
393;  Ex  p.  United  States,  24  Pittsb.  Leg.  J. 
105;  In  re  Valley  Forge,  14  Montg.  Co.  Rep. 
129. 

Wisconsin. —  State  v.  Superior,  81  Wis.  649, 
51  N.  W.  1014;  Smeaton  v.  Martin,  57  Wis. 
364,  15  N.  W.  403;  Kimberly,  etc.,  Co.  v. 
Hewitt,  79  Wis.  334,  48  N.  W.  373;  Green 
Bay,  etc.,  Canal  Co.  v.  Kaukauna  Water- 
Power  Co.,  70  Wis.  635,  35  N.  W.  529,  36 
N.  W.  828,  in  both  of  which  last  two  cases 
the  United  States  itself  had  assumed  payment 
of  the  compensation. 

United  States. —  Sweet  v.  Rechel,  159  U.  S. 
380,  16  S.  Ct.  43,  40  L.  ed.  188;  Great  Falls 
Mfg.  Co.  V.  Garland,  25  Fed.  521. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§§  181,  182. 

The  property  of  the  town  or  county  upon 
which  the  assessment  is  to  be  made  is  an 
adequate  fund.  Bloodgood  v.  Mohawk,  etc., 
R.  Co.,  18  Wend.  (N.  Y.)  9,  31  Am.  Dec.  313. 

A  provision  for  the  issue  of  bonds  to  pay 
for  improvements,  the  bonds  to  be  paid  out  of 
a  general  tax  so  far  as  benefit  assessments 
should  prove  inadequate,  is  a  sufficient  pro- 
vision for  compensation.  German  Sav.,  etc., 
Soc.  V.  Ramish,  138  Cal.  120,  69  Pae.  89,  70 
Pac.  1067 ;  Robert  v.  Sadler,  104  N.  Y.  229,  10 
N.  E.  428,  58  Am.  Rep.  498 ;  Hubbard  v.  Sad- 
ler, 104  N.  Y.  223,  10  N.  E.  426;  Kelley  v. 
New  York,  89  Hun  (N.  Y.)  246,  35  N.  Y. 
Suppl.  1109  [affirming  6  Misc.  516,  27  N.  Y. 
Suppl.  164].  See  also  Hansen  v.  Hammer,  15 
Wash.  315,  46  Pac.  332. 

Certificates  of  indebtedness. — Where  a  stat- 
ute provides  for  a  park  fund  to  be  created  by 
the  sale  of  city  bonds,  and  that  the  park 
board  shall  determine  how  much  of  the  cost, 
not  exceeding  forty  per  cent,  shall  be  paid 
from  such  fund,  and  shall  set  apart  such 
amount  for  payment  of  the  compensation, 
which  shall  be  applicable  to  no  other  purpose ; 
that  the  park  board  shall  require  the  board  of 
public  works  to  ascertain  the  amount  of  com- 
pensation, and  to  assess  the  amount,  less  the 
amount  appropriated  from  the  park  fund, 
against  the  property  benefited,  and  if  the  as- 
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benelits,  of  specified  lands  in  a  linnited  assessment  district,  is  not  sucli  a  sure  and 
adequate  provision  for  compensation  as  is  required  by  the  constitution.''^ 

d.  Curative  Acts.  Defects  in  a  statute  may  be  cured  by  a  subsequent  statute 
'or  by  an  amendment  of  the  original,'^^  but  the  subsequent  act  will  not  cover  cases 
in  which  the  land  w^as  taken  prior  to  its  passage.'^ 

C.  Property  or  Rig^hts  For  Which  Compensation  Must  Be  Made  —  l, 
^Business  or  Profession.  In  the  absence  of  statute  a  business  or  profession  is  not 
^property  which  must  be  paid  for  if  injured  or  destroyed  in  the  exercise  of  the 
ipower  of  eminent  domain.'''^ 

2.  Easements.  An  easement  is  an  interest  in  land  for  wliich  the  owner  is 
entitled  to  compensation,  as  much  so  as  if  the  land  to  which  the  easement  is 
iippurtenant  were  taken  or  injured.''^    Accordingly  an  abutting  owners  easement 


-sessments  are  not  paid  that  the  land  assessed 
shall  be  sold  therefor;  that  if  there  are  no 
purchasers  the  land  shall  b  ^  struck  off  to  the 
city,  and  if  the  city  is  unable  to  sell  the  cer- 
tificates of  sale  within  thirty  days,  it  shall 
forthwith  issue  certificates  of  indebtedness  for 
the  amount  of  such  certificates  of  sale,  which 
,shall  be  absolute  obligations  of  the  city,  and 
"the  landowners  be  allowed  interest  on  the  com- 
pensation awarded  from  the  date  of  the  award, 
it  is  an  adequate  provision  for  the  payment  of 
(compensation.  State  v.  Brill,  58  Minn.  152, 
59  N.  W.  989. 

The  general  power  to  raise  money  to  pay 
the  ordinary  expenses  of  the  city  or  to  carry 
into  effect  the  charter  powers  granted  the 
city  is  not  a  sufficient  authority  or  direction 
to  pay  landowners  for  property  condemned. 
Matter  of  South  Market  St.,  67  Hun  (N.  Y.) 
594,  22  N.  Y.  Suppl.  432. 

71-  Sage  r.  Brooklyn,  89  N.  Y.  189.  See 
also  State  v.  Brill,  58  Minn.  152,  59  N.  W. 
989;  In  re  Lincoln  Park,  44  Minn.  299,  46 
N.  W.  355  (holding  that  where  a  statute  pro- 
vided that  compensation  should  be  paid  out 
of  the  park  fund,  but  did  not  make  it  a  gen- 
eral charge  upon  the  city  treasury,  or  make 
the  city  liable  at  all  events  to  pay  it,  the  act 
did  not  provide  an  adequate  method  for  com- 
pensation) ;  Matter  of  South  Market  St.,  67 
Hun  (N.  Y.)  594,  22  N.  Y.  Suppl.  432; 
Mitchell  V.  White  Plains,  62  Hun  (N.  Y.) 
231,  16  N.  Y.  Suppl.  828;  State  v.  Superior, 
81  Wis.  649,  51  N.  W.  1014.  It  has  been  held, 
liowever,  that  a  street  may  be  opened  and 
widened  before  the  compensation  is  paid,  if 
the  statute  provides  that  it  must  be  paid  by 
the  city  at  large,  or  by  the  property-owners 
benefited,  according  to  the  decision  of  council 
by  ordinance  (Bates  v.  Titusville,  3  Pittsb. 
(Pa.)  434)  ;  and  that  if  the  entire  taxable 
property  of  the  city  is  ultimately  liable  for 
the  payment  of  the  judgment,  should  the  spe- 
cial assessment  prove  insufficient,  provisions 
for  the  special  assessment  are  not  in  violation 
of  the  constitutional  provision  (State  v.  Su- 
perior, supra.  And  see  State  V.  Brill,  supra). 
.See  also  Hansen  v.  Hammer,  15  Wash.  315,  46 
Pac.  332,  holding  that  a  law  providing  for  the 
condemnation  of  rights  of  way  is  not  uncon- 
stitutional as  authorizing  a  taking  of  property 
Avithout  full  compensation  having  been  made 
in  money,  where  provision  is  made  for  ascer- 
taining the  cost  and  collecting  same  by  assess- 

[X,  B,  2,  e] 


ment  or  the  issuance  of  bonds,  as  the  pre- 
sumption is  that  compensation  would  be  pro- 
vided in  this  manner  before  actual  construc- 
tion should  begin. 

72.  Harding  v.  Stamford  W^ater  Co.,  41 
Conn.  87 ;  Cherry  v.  Keyport,  52  N.  J.  L.  544, 
20  Atl.  970;  In  re  U.  S.  Commissioners,  96 
N.  Y.  227,  67  How.  Pr.  (N.  Y.)  121  [a/^rm- 
ing  66  How.  Pr.  517];  Bonaparte  v.  Camden, 
etc.,  R.  Co.,  3  Fed.  Cas.  No.  1,617,  Bal^w. 
205. 

73.  Henderson  v.  Minneapolis,  32  Minn. 
319,  20  N.  W.  322;  Willey  v.  Epping,  16  N.  H. 
58.  See,  however,  Lewis  County  v.  Gordon,  20 
Wash.  80,  54  Pac.  779. 

74.  See  infra,  X,  E,  19,  d. 

75.  Illinois. —  Galena,  etc.,  R.  Co.  v.  Has- 
1am,  73  111.  494;  Chicago,  etc.,  R.  Co.  v.  Jeffer- 
son, 14  111.  App.  615,  railroad  right  of  way. 

Kansas. — Atchison,  etc.,  R.  Co.  v.  Daven- 
port, 65  Kan.  206,  69  Pac.  195,  private  rail- 
road crossing. 

Maryland. —  Baltimore  v.  Cowen,  88  Md. 
447,  41  Atl.  900. 

New  York. —  In  re  New  York,  168  N.  Y. 
134,  61  N.  E.  158,  56  L.  R.  A.  500;  Bischoff  v. 
New  York  El.  R.  Co.,  138  N.  Y.  257,  33  N.  E. 
1073;  Sterry  v.  New  York  El.  R.  Co.,  129 
N.  Y.  619,  29  N.  E.  68;  Mortimer  V.  Man- 
hattan R.  Co.,  129  N.  Y.  81,  29  N.  E.  5  [af- 
firming 57  N.  Y.  Super.  Ct.  509,  8  N.  Y.  Suppl. 
536,  59  N.  Y.  Super.  Ct.  579,  14  N.  Y.  Suppl. 
952]  ;  Kernochan  v.  New  York  El.  R.  Co.,  128 
N.  Y.  559,  29  N.  E.  65  [affirming  59  N.  Y. 
Super.  Ct.  561,  13  N.  Y.  Suppl.  624]  ;  Kane  v. 
New  York  El.  R.  Co.,  125  N.  Y.  164,  26  N.  E. 
278,  11  L.  R.  A.  640;  Lahr  v.  Metropolitan 
El.  R.  Co.,  104  N.  Y.  268,  10  N.  E.  528;  Smith 
V.  Rochester,  92  N.  Y.  463,  44  Am.  Rep.  393 ; 
People  V.  Calder,  89  N.  Y.  App.  Div.  503,  85 
N.  Y.  Suppl.  1015;  Matter  of  Board  of  St. 
Opening,  27  N.  Y.  App.  Div.  265,  50  N.  Y. 
Suppl.  621  (holding  that  the  proprietor  of  an 
easement  in  land  is  an  "  owner  "  entitled  to 
compensation)  ;  Matter  of  Rochester,  24  N.  Y. 
App.  Div.  383,  48  N.  Y.  Suppl.  764  (right  to 
maintain  drains)  ;  Reilly  v.  Manhattan  R. 
Co.,  86  Hun  618,  33  N.  Y.  Suppl.  391 ;  Kissam 
r.  Brooklyn  El.  R.  Co.,  86  Hun  598,  33  N.  Y. 
Suppl.  740;  McCreadv  v.  Metropolitan  El.  R. 
Co.,  76  Hun  531,  28  N.  Y.  Suppl.  94;  Ode  v. 
Manhattan  R.  Co.,  56  Hun  199,  9  N.  Y.  Suppl. 
338;  People  v.  Eldridge,  6  Thomps.  &  C.  20 
(mining  right)  ;  Alger  v.  New  York  El.  R. 
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in  a  highway  must  be  paid  for  if  lost  through  condemnation  proceedings,'^  and 
this  is  so,  although  another  owns  the  fee  in  the  highway.'*^ 

3.  Franchises.  Where  the  franchise  granted  to  a  corporation  is  taken  for 
public  use,  the  corporation  is  entitled  to  compensation.'^ 

4.  Material  Taken  From  Uncondemned  Land.    Although  no  land  is  taken,  yet 


Co.,  60  N.  Y.  Super.  Ct.  1,  15  N.  Y.  Suppl. 
960;  Hughes  v.  Metropolitan  El.  R.  Co.,  57 
N.  Y.  Super.  Ct.  379,  8  N.  Y.  Suppl.  535; 
Phvfe  V.  Metropolitan  El.  R.  Co.,  11  Misc.  70, 
3rN.  Y.  Suppl.  1018;  Hine  v.  New  York  El. 
R.  Co.,  8  Misc.  18,  28  N.  Y.  Suppl.  66;  Betje- 
man  v.  New  York  El.  R.  Co.,  1  Misc.  138,  20 
N.  Y.  Suppl.  628;  Barrett  i\  Manhattan  R. 
Co.,  18  N.  Y.  Suppl.  71;  Mortimer  f.  Metro- 
politan El.  R.  Co.,  18  N.  Y.  Suppl.  2  [afjfirmed 
in  137  N.  Y.  546,  33  N.  E.  337];  Nooney  v. 
New  York  El.  R.  Co.,  17  N.  Y.  Suppl.  ill; 
Kane  v.  Manhattan  R.  Co.,  17  N.  Y.  Suppl. 
109;  Suarez  v.  Manhattan  R.  Co.,  15  N.  Y. 
Suppl.  222,  224;  Korn  v.  New  York  El.  R. 
Co.,  15  N.  Y.  Suppl.  10;  Johnston  v.  Manhat- 
tan R.  Co.,  14  N.  Y.  Suppl.  897 ;  Korn  v.  New 
York  El.  R.  Co.,  13  N.  Y.  Suppl.  514;  Cornell 
V.  New  York  El.  R.  Co.,  13  N.  Y.  Suppl.  511; 
Hine  v.  New  York  El.  R.  Co.,  13  N.  Y.  Suppl. 
510  [affirmed  in  128  N.  Y.  571,  29  N.  E.  69]  ; 
Mulford  r.  Metropolitan  El.  R.  Co.,  12  N.  Y. 
Suppl.  929;  Conkling  v.  Manhattan  R.  Co.,  12 
N.  Y.  Suppl.  846;  Williams  v.  New  York,  12 
N.  Y.  Suppl.  501. 

Ohio. —  Dodson  v.  Cincinnati,  34  Ohio  St. 
276. 

Tennessee. —  Hamilton  County  v.  Rape,  101 
Tenn.  222,  47  S.  W.  416. 

United  States. —  Central  Trust  Co.  r.  Hen- 
nen,  90  Fed.  593,  33  C.  C.  A.  189 ;  Bowman  v. 
Wathen,  3  Fed.  Cas.  No.  1,740,  2  McLean  376 
[affirmed  in  1  How.  189,  11  L.  ed.  97]. 

England. —  Buceleuch  v.  Metropolitan  Bd. 
of  Works,  L.  R.  5  H.  L.  418,  41  L.  J.  Exch. 
137,  27  L.  T.  Rep.  N.  S.  1 ;  Eagle  v.  Charing 
Cross  R.  Co.,  L.  R.  2  C.  P.  638,  36  L.  J.  C.  P. 
297,  16  L.  T.  Rep.  N.  S.  593,  15  Wklv.  Rep. 
1016;  Ford  v.  Metropolitan,  etc.,  R.  Co.,  17 
Q.  B.  D.  12,  50  J.  P.  661,  55  L.  J.  Q.  B.  296, 
54  L.  T.  Rep.  N.  S.  718,  34  Wkly.  Rep.  426. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain," 
I  221,  et  seq.    See  also  supra,  VII,  E. 

Compare  Farwell  v.  Boston,  130  Mass.  433, 
62  N.  E.  751. 

A  private  street  or  way  cannot  be  taken  for 
public  use  without  compensation.  Lowery  v. 
Pekin,  186  111.  387,  57  N.  E.  1062,  51  L.  R.  A. 
301 ;  De  Lauder  v.  Baltimore  County,  94  Md. 
1,  50  Atl.  427 ;  Speir  v.  Utrecht,  121  N.  Y.  420, 
24  N.  E.  692;  In  re  Eleventh  Ave.,  81  N.  Y. 
436;  U.  S.  V.  Jamestown,  112  Fed.  622.  This 
rule  has  been  applied  to  a  way  of  necessity. 
Abbott  V.  Stewartstown,  47  N.  H.  228.  But  it 
has  been  held  that  a  way  of  necessity  based  on 
estoppel  is  not  an  interest  in  land  which  en- 
titles its  holder  to  compensation,  where  taken 
for  a  public  street.  Matter  of  East  One  Hun- 
dred and  Forty-Second  St.,  83  N.  Y.  App.  Div. 
430,  82  N.  Y.  Suppl.  445. 

Water-rights  see  infra,  X,  C,  6. 

76.  California. —  Bigelow  v.  Ballerino,  111 
Cal.  559,  44  Pac.  307. 


Colorado. —  Denver  v.  Bayer,  7  Colo.  113,  2 
Pac.  6. 

Massachusetts. —  Onset  St.  R.  Co.  v.  Ply- 
mouth County,  154  Mass.  395,  28  N.  E. 
286. 

Neiv  York. —  Matter  of  New  York,  54  N.  Y, 
App.  Div.  479,  67  N.  Y.  Suppl.  57. 

North  Carolina. —  Moose  v.  Carson,  104 
N.  C.  431,  10  S.  E.  689,  17  Am.  St.  Rep.  681, 
7  L.  R.  A.  548. 

Ohio. —  Cincinnati  r.  Dodson,  3  Ohio  Dec. 
(Reprint)  504,  3  Cine.  L.  Bui.  560. 

Tennessee. — Anderson  v.  Turbeville,  6 
Coldw.  150. 

Utah. —  Dooly  Block  v.  Salt  Lake  Rapid 
Transit  Co.,  9  Utah  31,  33  Pac.  229,  24 
L.  R.  A.  610. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
f  222. 

Unopened  highway. —  This  is  so  although 
the  highway  has  not  been  opened  to  the  pub- 
lic, if  it  has  been  laid  out  or  dedicated.  Eliza- 
bethtoAvn,  etc.,  R.  Co.  v.  Thompson,  1  Ky. 
L.  Rep.  395;  Camden  M.  E.  Church  v.  Penn- 
sylvania R.  Co.,  48  N.  J.  Eq.  452,  22  Atl.  183; 
In  re  Adams,  141  N.  Y.  297,  36  N.  E.  318 
[affirming  73  Hun  581,  26  N.  Y.  Suppl.  422]  ; 
Olean  v.  Steyner,  135  N.  Y.  341,  34  N.  E.  9,  17 
L.  R.  A.  640;  Matter  of  Summit  Ave.,  35 
Misc.  (N.  Y.)  59,  71  N.  Y.  SuppL  207;  U.  S. 
V.  Jamestown,  112  Fed.  622. 

77.  Mahady  v.  Bushwick  R.  Co.,  91  N.  Y. 
148,  43  Am.  Rep.  661  (holding  that  where  a 
railway  company  unreasonably  uses  a  street 
for  storing  and  switching  cars  to  the  special 
injury  of  an  abutting  owner,  he  is  entitled  to 
compensation,  although  the  fee  of  the  street  is 
in  the  city)  ;  Schaiole  v.  Lake  Shore,  etc.,  R. 
Co.,  10  Ohio  Cir.  Ct.  334,  3  Ohio  Cir.  Dec. 
505 ;  Dooly  Block  v.  Salt  Lake  Rapid  Transit 
Co.,  9  Utah  31,  33  Pac.  229,  24  L.  R.  A.  610 
(as  where  the  fee  is  in  the  city  in  trust  for 
street  uses ) .  Compare  Sixth  Ave.  R.  Co.  t: 
Gilbert  El.  R.  Co.,  43  N.  Y.  Super.  Ct.  292 
[reversing  41  N.  Y.  Super.  Ct.  489]. 

Light  and  air. —  This  applies  to  easements 
of  light,  air,  and  access  (Matter  of  Board  of 
Education,  24  N.  Y.  App.  Div.  117,  48  N.  Y. 
Suppl.  1061.  See  also  the  New  York  cases 
cited  supra,  note  75),  although  it  has  been 
held  that  an  owner  of  land  adjoining  a  rail- 
road has  no  easement  of  light,  air,  and  view 
for  which  compensation  must  be  made  when 
the  track  is  elevated  so  as  to  obstruct  it 
(Osburn  v.  Chicago,  105  111.  App.  217). 

78.  Kennebec  Water  Dist.  v.  Waterville,  97 
Me.  185,  54  Atl.  6,  60  L.  R.  A.  856;  State  v. 
Noyes,  47  Me.  189;  In  re  Flatbush  Ave.,  1 
Barb.  (N.  Y.)  286  (turnpike  franchise)  ; 
Moore  v.  New  Orleans  Waterworks  Co.,  114 
Fed.  380  (waterworks  franchise)  ;  Mononga- 
hela  Nav.  Co.  v.  U.  S..  148  U.  S.  312,  13  S.  Ct» 
622,  37  L.  ed.  463.    See  also  supra,  VII,  F. 
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if  earth  or  other  material  is  taken  from  tlie  land  of  an  individual  for  the  con- 
struction of  a  public  improvement,  the  owner  is  entitled  to  compensation.'^^ 

5.  Right  of  Common.  A  right  of  common  is  property  which  cannot  be  taken 
or  injured  in  the  exercise  of  the  power  of  eminent  domain  without  compensation.^ 

6.  Riparian  Rights.  Water-rights  are  within  the  protection  of  tbe  constitu- 
tional inhibition  against  taking  or  injuring  private  property  without  making  just 
compensation  to  the  owner.  Consequently,  if  the  waters  of  a  lake  or  stream 
are  polluted,  diminished,  or  diverted,  or  otherwise  taken,  directly  or  indirectly, 
so  as  to  infringe  upon  the  riglits  of  a  riparian  or  littoral  proprietor,    or  if 


The  rule  has  been  applied  in  the  case  of 
ferry  franchises.  Bowman  v.  Wathen,  3  Fed. 
Cas.  No.  1,740,  2  McLean  376  [affirmed  in  1 
How.  (U.  S.)  189,  11  L.  ed.  97].  Thus  where 
a  ferry  is  used  for  wagons  and  passengers, 
and  land  used  in  connection  with  it  is  con- 
demned for  a  railroad  right  of  way  and  for  ap- 
proaches to  a  railroad  bridge  which  contains 
a  roadway  for  wagons  and  foot-passengers, 
the  owner  of  the  ferry  is  entitled  to  compen- 
sation. Payne  v.  Kansas,  etc.^  R.  Co.,  46  Fed. 
546.  And  see  Columbia  Delaware  Bridge  Co. 
V.  Geisse,  35  N.  J.  L.  558. 

In  England,  under  the  Lands  Clauses  Act 
of  1845  (8  &  9  Vict.  c.  18),  the  owner  of  an 
ancient  ferry  is  a  person  interested  in  land,  so 
that  if  the  ferry  is  injuriously  affected  by  the 
company's  works  he  is  entitled  to  compensa- 
tion. Reg.  V.  Cambrian  R.  Co.,  L.  R.  6  Q.  B. 
422,  40  L.  J.  Q.  B.  169,  25  L.  T.  Rep.  N.  S. 
84,  19  Wkly.  Rep.  1138.  Compare  Hopkins  v. 
Great  Northern  R.  Co.,  2  Q.  B.  D.  224,  46  L.  J. 
Q.  B.  265,  36  L.  T.  Rep.  N.  S.  898.  And  where 
privileges  granted  a  railroad  company  by  its 
charter  are  taken  for  public  use,  the  owners 
must  be  compensated  therefor  ( State  v.  Noyes, 
47  Me.  189)  ;  so  a  turnpike  company  is  en- 
titled to  damages  for  the  extinguishment  of 
its  franchise  by  an  appropriation  of  its  right 
of  way  for  a  public  highway  {In  re  Flatbush 
Ave.,  1  Barb.  (N.  Y.)  286). 

Interference  with  conduits. — Statutes  which 
allow  private  corporations  to  construct  con- 
duits in  streets  for  the  carrying  of  wires  but 
which  do  not  purport  to  convey  private  rights 
of  property  are  merely  provisions  for  the 
regulation  of  the  different  public  rights  in 
the  street,  and  the  rights  of  the  corporations 
are  subject  to  control  or  termination  by  the 
legislature  at  any  time,  without  compensation. 
New  England  Telephone,  etc.,  Co.  v.  Boston 
Terminal  Co.,  182  Mass.  397,  65  N.  E.  835. 

Reservation  of  right  to  repeal  grant. —  If 
the  legislature,  in  its  act  of  incorporation,  re- 
serves the  right  to  repeal  the  grant  if  the 
company  abuses  its  franchise,  and  the  charter 
is  subsequently  rescinded  for  such  abuse,  the 
stock-holders  are  not  entitled  to  compensa- 
tion. Erie,  etc.,  R.  Co.  v.  Casey,  26  Pa.  St. 
287 

79.  White  Water  Valley  R.  Co.  v.  McClure, 
29  Ind.  536;  Wheelock  v.  Young,  4  Wend. 
( N.  Y. )  647 ;  Hamilton  County  v.  Garrett,  62 
Tex.  602;  Watkins  v.  Walker  County,  18  Tex. 
585,  70  Am.  Dec.  298.   See  also  supra,  VII,  C. 

80.  Thomas  v.  Marshfield,  10  Pick.  (Mass.) 
364,  common  of  pasture. 
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Fishery. —  It  seems  that  a  fishery  is  not 
thus  protected.  Cole  v.  Eastham,  133  Mass. 
65 ;  Tinicum  Fishing  Co.  v.  Carter,  90  Pa.  St. 
85,  35  Am,  Rep.  632.  See,  however,  Alexan- 
dria, etc.,  R.  Co.  V.  Faunce,  31  Gratt.  (Va.) 
761. 

81.  Iowa. —  McCord  v.  High,  24  Iowa  336. 

Maine. —  Stone  v.  Augusta,  46  Me.  127. 

Massachusetts. —  Boston  Belting  Co.  v.  Bos- 
ton, 152  Mass.  307,  25  N.  E.  613.  See,  how- 
ever, Watuppa  Reservoir  Co.  v.  Fall  River,. 
147  Mass.  548,  18  N.  E.  465,  1  L.  R.  A.  466, 
holding  that  the  colony  ordinance  of  Massa- 
chusetts of  1641-1647  (Ancient  Charters  & 
Laws  148),  providing  that  householders 
should  have  free  fishing  and  fowling  in  any 
great  ponds,  bays,  etc.,  within  the  precincts  of 
the  town,  and  might  pass  and  repass  on  foot 
through  any  man's  land,  so  that  they  trespass 
not  on  corn  or  meadow  land,  and  that  no  town 
should  appropriate  any  great  pond  to  any 
particular  person,  established  a  rule  of  prop- 
erty throughout  the  state,  vesting  in  the  state 
both  the  jus  privatum  and  the  jus  publicum 
in  the  great  ponds,  so  that  the  legislature  has 
power  to  appropriate  their  waters  to  public 
uses  without  making  compensation  to  owners 
of  land  on  natural  streams  flowing  therefrom. 
But  the  ordinance  did  not  become  the  law  in 
Plymouth  colony  until  its  union  with  Massa- 
chusetts under  the  province  charter  in  1692; 
and  therefore  ponds  therein  which  were  sub- 
ject to  private  ownership  at  that  time  cannot 
be  appropriated  to  public  uses  without  com- 
pensation to  the  owners.  Watuppa  Reservoir 
Co.  V.  Fall  River,  154  Mass.  305,  28  N.  E. 
257,  13  L.  R.  A.  255. 

Michigan. —  Ryan  v.  Brown,  18  Mich.  196, 
100  Am.  Dec.  154. 

Nebraska. —  Crawford  County  v.  Hathaway, 
(1903)  93  N.  W.  781,  60  L.  R.  A.  889. 

New  J ersey. —  State  v.  Jersey  City,  34 
N.  J.  L.  31,  holding  that  a  city  has  no  power 
to  pass  an  ordinance  providing  for  the  re- 
moval of  all  obstructions  from  docks  erected 
by  private  persons  on  private  property  and 
for  the  opening  of  such  docks  to  the  public, 
without  providing  for  compensation  to  the 
owners. 

New  York. —  Cott  v.  Lewiston  R.  Co.,  36 
N.  Y.  214;  McMillan  v.  Lauer,  24  N.  Y.  Suppl. 
951,  holding  that  a  charter  providing  that  the 
council  may  cause  any  mill-race  to  be  covered 
with  bridges  in  the  same  manner  that  other 
public  improvements  are  directed  does  not 
authorize  the  city  to  erect  a  bridge  pier  in  a 
mill-race  without  the  owner's  consent  and 
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lands  Ijing  under  the  waters  of  a  lake  or  stream  and  owned  by  private  individ- 


without  condemnation  proceedings  and  com- 
pensation to  him. 

0/iio.— Mansfield  v.  Balliett,  65  Ohio  St. 
451,  63  N.  E.  86,  58  L.  R.  A.  628;  Cooper  v. 
Williams,  5  Ohio  391,  24  Am.  Dec.  391,  24 
Am.  Dec.  299  [affirming  4  Ohio  253,  22  Am. 
Dec.  745]. 

Pennsylvania, —  Fleming's  Appeal,  65  Pa. 
St.  444. 

Wisconsin. —  Janesville  v.  Carpenter,  77 
Wis.  288,  46  N.  W.  128,  20  Am.  St.  Rep.  123, 
8  L.  R.  A.  808. 

United  States. —  Chesapeake,  etc.,  Canal  Co. 
V.  Union  Bank,  5  Fed.  Cas.  No.  2,654,  5 
Cranch  C.  C.  509. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  227.   See  also  supra,  VII,  G,  H. 

Grant  from  state. —  Rights  acquired  by 
special  grants  from  the  state  in  non-navigable 
watercourses  cannot  be  taken  away  by  the 
government  except  upon  compensation  being 
made.  Cornelius  v.  Glen,  52  N.  C.  512;  State 
V.  Glen,  52  N.  C.  321. 

Prior  use  of  water. —  Where  a  stream  is 
taken  by  a  water-supply  company,  the  owner 
is  entitled  to  compensation  notwithstanding 
that  he  made  no  use  of  the  stream  prior  to  its 
being  taken.  Trent- Stoughton  t',  Barbados 
Water  Supply  Co.,  [1893]  A.  C.  502,  62  L.  J. 
P.  C.  123,  69  L.  T.  Rep.  N.  S.  164,  1  Reports 
403. 

Easements. —  The  owner  of  an  easement  in 
a  watercourse  is  protected  against  a  taking 
without  compensation.  Watuppa  Reservoir 
Co.  V.  Fall  River,  134  Mass.  267;  Lowndes  v. 
U.  S.,  105  Fed.  838. 

Drains  and  waterworks. —  AVhere  water- 
courses, ponds,  springs,  or  wells  are  taken  for 
public  use,  either  directly,  as  for  a  water- 
supply,  or  indirectly,  as  by  draining  them  or 
cutting  off  the  water  which  supplies  them  or 
otherwise  diverting  it,  the  proprietors  are  en- 
titled to  compensation. 

Alabama. —  Burden  v.  Stein,  27  Ala.  104, 
62  Am.  Dec.  758;  Stein  v.  Burden,  24  Ala. 
130,  60  Am.  Dec.  453. 

Delaware. —  Murphy  v.  Wilmington,  6 
Houst.  108,  22  Am.  St.  Rep.  345. 

Illinois. —  Peoria,  etc.,  R.  Co.  v.  Bryant,  57 
111.  473. 

Iowa. —  Winklemans  v.  Des  Moines  North 
Western  R.  Co.,  62  Iowa  11,  17  N.  W.  82. 

Massachusetts. —  Fosgate  v.  Hudson,  178 
Mass.  225,  59  N.  E.  809 ;  Dwight  Printing  Co. 
V.  Boston,  164  Mass.  247,  41  N.  E.  285; 
Cowdrey  v.  Woburn,  136  Mass.  409;  Watuppa 
Reservoir  Co.  v.  Fall  River,  134  ikass.  267; 
White  V.  South  Shore  R.  Co.,  6  Cush.  412; 
Parker  v.  Boston,  etc.,  R.  Co.,  3  Cush.  107,  50 
Am.  Dec.  709. 

Missouri. —  Chicago,  etc.,  R.  Co.  v.  George, 
145  Mo.  38,  47  S.  W.  11. 

New  York. —  Port  Henry  v.  Kidder,  39 
N.  Y.  App.  Div.  640,  57  N.  Y.  Suppl.  102; 
Gilzinger  v.  Saugerties  Water  Co.,  66  Hun 
173,  21  N.  Y.  Suppl.  121;  In  re  Boston,  etc., 
R.  Co.,  31  Hun  461. 

North  Carolina. —  Mullen  v.  Lake  Drum- 


mond  Canal,  etc.,  Co.,  130  N.  C.  496,  41  S.  E. 
1027,  61  L.  R.  A.  833. 

Oklahoma. —  Guthrie,  etc.,  R.  Co.  v.  Faulk- 
ner, 12  Okla.  532,  73  Pac.  290. 

Pennsylvania. — Shenandoah  Citizens'  Water, 
etc.,  Co.'s  Appeal,  2  Wkly.  Notes  Cas.  46. 

Vermont. —  In  re  Barre  Water  Co.,  72  Vt. 
413,  48  Atl.  653. 

United  States. —  U.  S.  v.  Alexander,  148 
U.  S.  186,  13  S.  Ct.  529,  37  L.  ed.  415. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  227. 

In  England,  however,  under  the  Lands 
Clauses  Acts  (8  &  9  Vict.  c.  18)  a  company, 
in  constructing  its  works  in  accordance  with 
the  authority  granted  by  act  of  parliament, 
is  not  liable  for  cutting  off  or  draining  water 
and  thus  preventing  it  from  reaching  the  well 
or  spring  of  one  whose  land  is  not  taken. 
New  River  Co.  v.  Johnson,  2  E.  &  E.  435,  6 
Jur.  N.  S.  374,  29  L.  J.  M.  C.  93,  1  L.  T.  Rep. 
N.  S.  295,  8  Wkly.  Rep.  179,  105  E.  C.  L.  435; 
Reg.  V.  Metropolitan  Bd.  of  W^orks,  3  B.  &  S. 
710,  9  Jur.  N.  S.  1008,  32  L.  J.  Q.  B.  105,  8 
L.  T.  Rep.  N.  S.  238,  11  Wkly.  Rep.  492,  113 
E.  C.  L.  710. 

Water-power. —  The  owner  of  a  water- 
power  is  entitled  to  compensation  for  in- 
jury to  it  caused  by  the  construction  of  a 
public  work.  Galena,  etc.,  R.  Co.  v.  Haslam, 
73  111.  494;  Lake  Superior,  etc.,  R.  Co.  v. 
Greve,  17  Minn.  322;  Arnold  v.  Hudson  River 
R.  Co.,  55  N.  Y.  661 ;  Hall  v.  State,  72  N.  Y. 
App.  Div.  360,  77  N.  Y.  Suppl.  282.  So  the 
lessee  of  a  water-power  is  entitled  to  com- 
pensation whether  or  not  he  is  the  owner  or 
lessee  of  lands  bordering  on  the  stream.  Do- 
remus  v.  Paterson,  63  N.  J.  Eq.  605,  52  Atl. 
1107. 

Bridges. —  If  a  railroad  company  erects  a 
bridge  across  a  non-navigable  stream,  it  must 
compensate  the  riparian  owner  whose  land 
is  either  taken  therefor  or  damaged  thereby. 
Chicago,  etc.,  R.  Co.  v.  Stein,  75  111.  41.  How- 
ever, the  legislature  may  authorize  the  erec- 
tion of  a  toll-bridge  where  a  public  highway 
crosses  a  stream  without  compensation  to  the 
riparian  owners,  even  though  tliey  are  operat- 
ing a  ferry  at  the  crossing,  the  value  of  which 
will  be  impaired.  Jones  v.  Keith,  37  Tex. 
394,  14  Am.  Rep.  382. 

Dams. —  Where  one  owning  the  bed  of  an 
unnavigable  river  has  erected  a  dam  across 
the  stream  under  a  grant  from  the  state,  the 
legislature  has  not  the  power  to  compel  him 
to  take  away  part  of  the  dam  at  his  own  ex- 
pense, so  as  to  make  an  opening  for  the 
passage  of  fish.  State  v.  Glen,  52  N.  C.  321. 
See  also  Com.  v.  Pennsylvania  Canal  Co.,  66 
Pa.  St.  41,  5  Am.  Rep.  329.  And  an  act  di- 
recting a  mill-owner,  after  his  mill  is  estab- 
lished and  his  dam  erected  according  to  law, 
to  make  locks  through  his  dam  and  keep  them 
in  repair  is  a  taking  for  public  use  which 
entitles  the  mill-owner  to  compensation. 
Crenshaw  v.  Slate  River  Co.,  0  Rand.  (  Va.) 
245.  But  it  has  been  held  that  a  town  may 
compel  a  mill-dam  owner  to  allow  the  water 

[X,  C,  6] 


650    [15  Cye.] 


EMINENT  DOMAIN 


nals,^^  or  improvements  thereon  are  taken  wholly  or  in  part,  the  owner  is  entitled 
to  proper  compensation.  The  rights  of  a  proprietor  of  lands  abutting  on  a  navi- 
gable water  will  be  protected,  subject,  however,  to  various  limitations  and  quali- 
lications  which  do  not  apply  to  an  owner  on  non-navigable  waters.^^    If  a  water 


to  flow  unobstructed  while  the  town  repairs 
a  bridge  over  the  stream.  East  Montpelier  v, 
Wheelock,  70  Vt.  391,  41  Atl.  432,  Where  a 
mill-owner  has  acquired  a  prescriptive  right 
to  maintain  a  dam,  which  in  its  usual  opera- 
tion would  raise  the  water  to  a  certain 
height,  the  fact  that  from  the  leaky  condition 
of  the  dam,  the  rude  construction  of  the 
mill  machinery,  or  the  lavish  use  of  the 
water,  the  water  has  not  been  usually  and 
constantly  kept  up  to  such  height  will  not 
prevent  him  from  repairing  the  dam  without 
so  changing  it  as  to  raise  the  water  higher 
than  it  would  have  been  raised  had  the  old 
dam  been  tight,  nor  would  it  prevent  the  use 
•of  the  water  in  a  different  manner,  so  as  to 
keep  it  up  to  such  height  more  constantly 
than  before;  for  in  neither  case  is  there  such 
a  new  use  of  the  stream  as  would  entitle 
the  landowner  to  claim  damages  (Jackson  v, 
Harrington,  2  Allen  ( Mass. )  "^242 ;  Cowell  v, 
Thayer,  5  Mete.  (Mass.)  253,  38  Am.  Dec. 
400)  ;  but  the  mill-owner  would  be  liable  for 
uny  excess  in  the  height  of  the  water  over 
the  old  limit  (Jackson  v.  Harrington,  2  Al- 
len (Mass.)  242). 

82.  Ballance  v.  Peoria,  180  111.  29,  54  N.  E. 
428  [reversing  70  111.  App.  546]  ;  In  re  New 
York,  168  N.  Y.  134,  61  N.  E.  158.  56  L.  K.  A. 
500. 

Lands  under  non-navigable  water. —  As  the 

iitle  of  one  owning  land  on  a  non-navigable 
stream  extends  to  the  center  of  the  stream, 
land  under  the  water  to  that  extent  cannot 
*be  taken  or  damaged  without  compensation 
to  him. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Stein,  75 
111.  41. 

Neio  York. —  De  Camp  v.  Dix,  159  N.  Y. 
436,  54  N.  E.  63  [affirming  33  N.  Y.  App.  Div. 
517,  53  N.  Y.  Suppl.  1035] ;  Smith  v.  Roches- 
ter, 92  N.  Y.  463,  44  Am.  Rep.  393. 

Pennsylvania. —  Hecksher  v.  Shenandoah 
Citizens'  Water,  etc.,  Co.,  2  Leg.  Chron.  273. 

Tennessee. —  Allison  v.  Davidson,  (Ch.  App. 
1896)  39  S.  W.  905. 

United  States. —  Kaukauna  Water-Power 
€o.  V.  Green  Bay,  etc..  Canal  Co.,  142  U.  S. 
254,  12  S.  Ct.  173,  35  L.  ed.  1004  [affirming 
70  Wis.  635,  35  N.  W.  529,  36  N.  W.  828]. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  227. 

83.  Meyers  v.  St.  Louis,  8  Mo.  App.  266; 
Canal  Com'rs  v.  People,  5  Wend.  (N.  Y.)  423, 
hoth  holding  that  the  state  cannot  without 
making  compensation  destroy  property  on 
rivers  above  tide  water  in  making  them 
navigable,  where  they  are  not  so  by  nature. 

Dams. — A  riparian  owner  may  by  construct- 
ing and  for  a  long  period  maintaining  a  dam 
on  a  river  acquire  such  a  right  of  property 
that  it  cannot  be  taken  from  him  without 
compensation.  In  re  State  Reservation,  16 
Abb.  N.  Cas.  (N.  Y.)  159  [affirmed  in  37  Hun 
537,  16  Abb.  N.  Cas.  395].    And  see  Com.  v. 
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Pennsylvania  Canal  Co.,  66  Pa.  St.  41,  5  Am. 
Rep.  329. 

Wharves  and  docks. —  The  right  conferred 
upon  private  riparian  owners  to  construct 
wharves,  docks,  and  buildings  on  the  bank 
of  a  navigable  stream  creates  a  right  of  prop- 
erty which  cannot  be  invaded  without  com- 
pensation being  made. 

loioa. —  Grant  v.  Davenport,  18  Iowa  179. 

Massachusetts. —  Haskell  v.  New  Bedford, 
108  Mass.  208,  holding  that,  where  a  city  is 
authorized  to  lay  out  sewers  through  streets 
or  private  lands,  it  cannot  so  construct  them 
as,  by  discharging  into  a  private  dock,  to 
obstruct  its  use  by  the  owner  for  receiving 
vessels.  See,  however,  Thayer  v.  New  Bed- 
ford R.  Co.,  125  Mass.  253,  holding  that  a 
person  cannot,  by  long  use  of  a  dock  on  navi- 
gable waters,  gain  such  a  right  to  the  adja- 
cent waters  as  entitles  him  to  compensation 
for  their  obstruction  by  a  railroad  built 
across  the  water  on  piles  without  a  draw,  so 
as  to  prevent  access  to  his  dock  by  vessels. 
Compare  Boston,  etc.,  R.  Corp.  v.  Old  Colony 
R.  Corp.,  12  Cush.  605. 

Minnesota. —  Union  Depot,  etc.,  Co.  v. 
Brunswick,  31  Minn.  297,  17  N.  W.  626,  47 
Am.  Rep.  789. 

New  York. —  Kingsland  v.  New  York,  110 
N.  Y.  569,  18  N.  E.  435  [affirming  45  Hun 
198]  ;  Williams  v.  New  York,  105  N.  Y.  419, 
11  N.  E.  829;  Langdon  v.  New  York,  93 
N.  Y.  129;  Murray  v.  Sharp,  1  Bosw.  539; 
Buffalo  V.  Delaware,  etc.,  R.  Co.,  39  N.  Y. 
Suppl.  4.  See,  however,  Lansing  v.  Smith, 
4  Wend.  9,  21  Am.  Dec.  89,  holding  that  where 
the  commissioner  of  the  land-office  grants  sub- 
merged land  on  a  navigable  stream  for  the 
erection  of  a  wharf  for  the  promotion  of 
commerce,  and  a  company  afterward,  under 
legislative  authority,  makes  a  great  public 
improvement  for  the  benefit  of  commerce,  so 
as  materially  to  impair  the  privileges  granted 
to  the  private  wharf  owner,  the  latter  is  not 
entitled  to  compensation. 

Oregon. —  LeAvis  v.  Portland,  25  Oreg.  133, 
35  Pac.  256,  42  Am.  St.  Rep.  772,  22  L.  R.  A. 
736. 

Pennsylvania. —  In  re  Walnut  St.  Bridge, 
191  Pa.  St.  153,  43  Atl.  88. 

United  States. —  Yates  v.  Milwaukee,  10 
Wall.  497,  19  L.  ed.  984. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain," 
§  228. 

84.  Meyers  v.  St.  Louis,  8  Mo.  App.  266; 
Smith  V.  Rochester,  92  N.  Y.  463,  44  Am.  Rep. 
393  (holding  that  the  state  has  no  right  to  di- 
vert the  waters  for  any  other  purpose  than 
for  those  of  navigation,  except  under  its 
power  of  eminent  domain  and  upon  making 
compensation)  ;  Canal  Fund  Com'rs  i'.  Kemp- 
shall,  26  Wend.  (N.  Y.)  404  (holding  that 
riparian  proprietors  owning  to  the  center  of 
a  navigable  stream  are  entitled  to  the  usu- 
fruct of  the  waters  as  appurtenant  to  their 
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is  naturally  non-navigable  it  cannot  be  made  navigable  by  legislative  declaration,^^ 
or  by  physical  improvement,^^  without  compensation  being  made  to  the  riparian 
owners  for  the  consequent  impairment  of  the  rights.  Artificial  watercourses  also 
are  protected  and  if  taken  must  be  paid  for.^'^ 


land,  and  are  entitled  to  compensation  for  an 
interrupted  enjoyment  of  these  privileges  in 
consequence  of  public  improvements  made 
by  the  state ) .  See,  however,  Minneapolis 
Mill  Co.  i\  St.  Paul  Water  Ccm'rs,  56  Minn. 
485,  58  N.  W.  33  (holding  that  the  public 
have  the  right  to  apply  the  wiilers  of  a  navi- 
gable stream  to  public  uses  without  making 
compensation  to  riparian  owners)  ;  In  re 
State  Reservation,  16  Abb.  N.  Cas.  (N.  Y.) 
159  (holding  that  if  the  state  owns  the  bed 
of  the  stream  a  riparian  owner  is  not  entitled 
to  compensation  for  being  deprived  by  the 
state  of  the  use  of  the  waters)  ;  Hechsher  r. 
Shenandoah  Citizens'  Water,  etc.,  Co.,  2  Leg, 
Chron.  (Pa.)  273. 

Public  works. —  The  legislature  may  au- 
thorize the  construction  of  a  public  work 
interfering  with  the  enjoyment  of  the  public 
right  of  navigation  without  providing  for 
-compensation  for  the  injury.  Matthiessen, 
etc.,  Sugar  Refining  Co.  r,  Jersey  City,  26 
N.  J.  Eq.  247.  Thus  where  a  bridge  is  erected 
over  a  navigable  channel,  part  of  the  public 
domain,  the  owner  is  not  entitled  to  compen- 
sation. Boston,  etc.,  R.  Corp.  v.  Old  Colony 
R.  Corp.  12  Cush.  (Mass.)  605.  Contra,  Chap- 
man r.  Oshkosh,  etc.,  R.  Co.,  33  Wis. 
€29. 

Right  of  access. —  One  owning  land  on  a 
navigable  water  has  a  right  of  access  of  which 
he  cannot  be  deprived  without  compensation. 
Oawn  r.  Wilson,'  9  Ohio  S.  &  C.  PI.  Dec.  683, 
7  Ohio  N.  P.  33  :  Delaplaine  v.  Chicago,  etc., 
R.  Co.,  42  Wis.  214,  24  Am.  Rep.  386.  Thus 
if  by  the  construction  by  a  city  of  a  dike  ex- 
tending into  a  river  sediment  is  caused  to 
collect  so  as  to  destroy  a  private  landing  the 
owner  is  entitled  to  compensation.  Mvers  r. 
St.  Louis,  82  Mo.  367.  Contra,  Gibson  v. 
U.  S..  166  U.  S.  269,  17  S.  Ct.  578,  41  L.  ed. 
•996.  See  also  Scranton  v.  Wheeler,  179  U.  S. 
141,  21  S.  Ct.  48,  45  L.  ed.  126  [approving 
Oibson  r.  U.  S.,  supra,  and  distinguishing 
Yates  V.  Milwaukee,  10  Wall.  (U.  S.)  497, 
19  L.^  ed.  984,  on  the  ground  that  it  was  a 
-case  in  which  a  municipal  corporation  in- 
tended the  actual  destruction  of  tangible  prop- 
erty  belonging  to  a  riparian  owner  and  law- 
fully used  by  him  in  reaching  navigable  water 
•and  not  a  case  of  exercise  in  a  proper  manner 
<)f  an  admitted  governmental  power  resulting 
indirectly  or  incidentally  in  the  loss  of  the 
'Citizen's  right  of  access  to  navigation]  ;  Sage 
r.  New  York,  154  N.  Y.  61,  47  N.  E.  1096,  61 
Am.  St.  Rep.  592,  38  L.  R.  A.  606;  Rumsey 
r.  New  York,  etc.,  R.  Co.,  133  N.  Y.  79,  30 
N.  E.  654,  28  Am.  St.  Rep.  60.  16  L.  R.  A. 
618;  Gould  V.  Hudson  River  Co.,  6  N.  Y. 
522. 

Submerged  lands. —  In  so  far  as  a  riparian 
owner's  title  extends  to  lands  underneath  a 
navigable  water,  he  is  entitled  to  compensa- 
tion when  they  are  taken  without  his  consent. 


Union  Depot,  etc.^  Co.  v.  Brunswick,  31  Minn. 
297,  17  N.  W.  626,  47  Am.  Rep.  789;  Brisbine 
V.  St.  Paul,  etc.,  R.  Co.,  23  Minn.  114;  Lewis 
V.  Portland,  25  Oreg.  133,  35  Pac.  256,  42 
Am.  St.  Rep.  772,  22  L.  R.  A.  736;  Lehigh 
Valley  R.  Co.  v.  Trone,-  28  Pa.  St.  206,  hold- 
ing that  a  riparian  owner  is  entitled  to  com- 
pensation for  injury  to  a  spring  located  be- 
tween high  and  low  w^ater  mark  which  is 
injured  by  the  construction  of  a  railroad  over 
the  land.  See,  however,  Ravenswood  v.  Flem- 
ings, 22  W.  Va.  52,  46  Am.  Rep.  485  (holding 
that  riparian  owners  along  the  Ohio  river 
hold,  as  against  the  state,  to  ordinary  high- 
water  mark  only,  the  bed,  banks,  and  shores 
being  held  by  the  state  in  trust  for  the  peo- 
ple ;  and  that  the  legislature  may  authorize 
municipalities  to  build  wharves  within  their 
limits  between  high  and  low  water  mark 
without  compensation  to  the  riparian  own- 
ers) ;  Stockton  v.  Baltimore,  etc.,  R.  Co.,  32 
Fed.  9. 

Tide  lands. —  Lands  or  flats  on  tide  water 
lying  between  high  and  low  water  mark  can- 
not be  taken,  nor  can  they  be  included  within 
harbor  lines,  without  compensation  to  the 
owners.  Gunter  v.  Geary,  1  Cal.  462;  Farist 
Steel  Co.  V.  Bridgeport,  60  Conn.  278,  22  Atl. 
561,  13  L.  R.  A.  590.  Contra,  Gould  v.  Hud- 
son River  R.  Co.,  6  N.  Y.  522  [affirming  12 
Barb.  616].  Compare  Davidson  i\  Boston, 
etc.,  R.  Co.,  3  Cush.  (Mass.)  91  (holding  that 
the  owner  of  a  tide  mill,  who  is  the  riparian 
owner  of  the  flats  from  which  the  tide  wholly 
ebbs  between  his  mill  and  navigable  water, 
has  no  right  to  have  his  flats  kept  open  and 
unobstructed  for  the  flow  of  the  tide  water, 
for  the  use  of  his  mill  or  for  navigation)  ; 
Lansing  v.  Smith,  4  Wend.  (N.  Y.)  9,  21  Am. 
Dec.  89. 

85.  Clark  v.  Cambridge,  etc.,  Irr.,  etc.,  Co., 
45  Nebr.  798,  64  N.  W.  239 ;  Barclay  R.,  etc., 
Co.  r.  Ingham,  36  Pa.  St.  194. 

Floats V.'"  of  logs. —  An  act  authorizing  the 
floating  of  logs  down  a  non-navigable  stream 
is  void,  unless  it  provides  for  compensation  to 
the  owners  of  the  bed  of  the  stream.  De 
Camp  V.  Dix,  159  N.  Y.  436,  54  N.  E.  63  [af- 
firming 33  N.  Y.  App.  Div.  517,  53  N.  Y. 
Suppl.  1035];  Allison  v.  Davidson,  (Tenn. 
Ch.  App.  1896)  39  S.  W.  905. 

86.  Morgan  v.  King,  18  Barb.  (N.  Y.)  277; 
Canal  Com'rs  v.  People,  5  Wend.  (N.  Y.)  423; 
Walker  v.  Board  of  Public  Works,  16  Ohio 
540. 

A  private  corporation  cannot  for  its  own 
purposes  make  a  non-navigable  stream  navi- 
gable without  payment  of  compensation  to 
the  riparian  owners  yvho  are  damaged  thereby. 
Thunder  Bay  River  Booming  Co.  r.  Speechly, 
31  Mich.  336,  18  Am.  Rep.  184;  Thompson  v. 
Androscoggin  River  Imp.  Co.,  54  N.  H. 
545. 

87.  Reading  v.  Althouse,  93  Pa.  St.  400. 
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7.  Wild  Lands.  Uncultivated  and  uninclosed  land,  if  owned  by  individuals, 
cannot  be  condemned  without  compensation.^^ 

8.  Personal  Property  and  Rights  Therein.  The  rule  requiring  compensation 
has  been  held  to  apply  to  personal  property,  such  as  inventions  secured  by  patents, 
money  collected  upon  an  assessment  for  grading  a  public  avenue  in  a  city,^  crops 
planted  on  tlie  right  of  way  of  a  railroad  company  after  location  and  before  bond 
given  or  notice  by  the  railroad  company  of  the  time  when  actual  possession  will 
be  required,^^  and  a  haypress  taken  by  a  quartermaster.^^ 

D.  Taking"  or  Injuring"  Property  as  Ground  For  Compensation  —  l.  In 
General.  According  to  some  of  the  authorities  which  construe  the  term  "  taking 
in  its  strictest  sense,  in  order  to  bring  a  case  within  tbe  constitutional  provision, 
there  should  be  a  taking  altogether;  a  seizure,  a  direct  appropriation  and  dis- 
possession of  the  owner.^^  There  should  be  such  a  taking  as  divests  the  owner  of 
all  title  to  and  control  over  the  property  taken  and  is  an  unqualified  appropriation 
of  it  to  the  public.^^  This  strict  construction  is  not,  however,  now  generally 
sanctioned  ;  and  while  the  decisions  are  by  no  means  harmonious,  the  general 
rule  deducible  from  them  seems  to  be  that  any  destruction,  restriction,  or  inter- 
ruption of  the  common  and  necessary  use  and  enjoyment  of  property  in  a  lawful 
manner  may  constitute  a  taking.^^    It  is  not  necessary  that  the  owner  be  wholly 


88.  Orange  Belt  R.  Co.  v.  Graver,  32  Fla. 
28,  13  So.  444;  Gould  v.  Glass,  19  Barb. 
(N.  Y.)  179;  Norton  v.  Peck,  3  Wis.  714. 

Lands  sold  to  the  state  for  taxes,  and  as  to 
which  the  statutory  period  of  redemption  has 
not  expired,  have  not  become  vacant  and  un- 
appropriated public  domain,  which  a  railroad 
company  has  a  right  to  appropriate  without 
compensation.  International,  etc.,  R.  Co. 
Benitos,  59  Tex.  326. 

Highways. —  Statutes  which  authorize  the 
opening  of  public  highways  over  uninclosed 
lands  without  compensation  are  void.  Par- 
ham  X).  Justices  Decatur  County  Inferior  Ct., 
9  Ga.  341 ;  Wallace  v.  Karlenow'efski,  19  Barb. 
(N.  Y.)  118.  Contra,  Meers  State,  (Tex. 
Civ.  App.  1891)  16  S.  W.  653,  holding,  how- 
ever, that  where  posts  have  been  erected  and 
the  rail  for  the  fence  is  on  the  ground,  the 
land  is  to  be  regarded  as  inclosed,  if  inclosure 
is  necessary  to  prevent  the  opening  of  a  high- 
way without  compensation. 

89.  Brady  v.  Atlantic  Works,  3  Fed.  Cas. 
No.  1,794,  2  Ban.  &  A.  436,  4  Cliff.  408. 

Right  to  remove  buildings. —  Where  by 
agreement  between  the  lessor  and  lessee, 
buildings  placed  on  the  leased  lands  by  the 
lessee  are  made  personal  property,  the  lessee 
is  entitled  on  condemnation  of  the  lands  to 
remove  the  buildings  but  he  is  not  entitled  to 
compensation.  Matter  of  Buffiilo,  1  N,  Y.  St. 
742. 

90.  People  v.  Brooklyn,  9  Barb.  (N.  Y.) 
535. 

91.  Lafferty  v.  Schuylkill  River  East  Side 
R.  Co.,  124  Pa.  St.  297,  16  Atl.  869,  10  Am. 
St.  Rep.  587,  3  L.  R.  A.  124. 

92.  Peck  V.  U.  S.,  14  Ct.  CI.  84. 

93.  Godley  v.  City,  7  Phila.  (Pa.)  637. 
See  also  Hurt  v.  Atlanta,  100  Ga.  274,  28 
S.  E.  65. 

94.  Livermore  v.  Jamaica,  23  Vt.  361. 
Deprivation  of  part  of  title. —  "  To  take  the 

real  estate  of  an  individual  for  public  use,  is 
to  deprive  him  of  his  title  to  it,  or  of  some 
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part  of  his  title,  so  that  the  entire  dominion 
over  it  no  longer  remains  with  him.  He  can 
no  longer  convey  the  entire  title  and  do- 
minion."^'   Cushman  v.  Smith,  34  Me.  247,  260. 

95.  Alabama. —  Memphis,  etc.,  R.  Co.  v. 
Birmingham,  etc.,  R.  Co.,  96  Ala.  571,  11  So. 
642,  18  L.  R.  A.  166. 

Connecticut. —  Hooker  v.  New  Haven,  etc., 
R.  Co.,  14  Conn.  146,  36  Am.  Dec.  477. 

Louisiana. —  Pontchartrain  R,  Co.  r.  Or- 
leans Levee  Dist.,  49  La.  Ann.  570,  21  So. 
765. 

Maryland. —  Cumberland  v.  Willison,  50 
Md.  138,  33  Am.  Rep.  304. 

Massachusetts. — Brinton  v.  Com.,  178  Mass. 
199,  59  N.  E.  634;  Old  Colony,  etc.,  R.  Co.  r. 
Plymouth  County,  14  Gray  155. 

Michigan. —  Pearsall  v.  Eaton  County,  74 
Mich.  558,  42  N.  W.  77,  4  L.  R.  A.  193. 

Missouri. —  St.  Louis  v.  Hill,  116  Mo.  527, 
22  S.  W.  861,  21  L.  R.  A.  226. 

Nebraska. —  Martin  v.  Fillmore  County,  44 
Nebr.  719,  62  N.  W.  863. 

New  Hampshire. —  Eaton  v.  Boston,  etc.,  R. 
Co.,  51  N.  H.  504,  12  Am.  Rep.  147. 

New  Yorfc .— Forster  v.  Scott,  136  N.  Y. 
577,  32  N.  E.  976,  18  L.  R.  A.  543 :  Story  v. 
New  York  El.  R.  Co.,  90  N.  Y.  122.  43  Am. 
Rep.  146;  People  v.  Otis,  90  N.  Y.  48;  Tn  re 
Rogers  Ave.,  22  N.  Y.  Suppl.  27,  29  Abb.  N. 
Cas.  361. 

Ohio. — 'Callen  v.  Columbus  Edison  Electric 
Light  Co.,  66  Ohio  St.  166,  64  N.  E.  141.  58 
L.  R.  A.  782. 

Vermont. —  Foster  v.  Stafford  Nat.  Bank, 
57  Vt.  128. 

Wisconsin. —  Janesville  v.  Carpenter,  77 
Wis.  288,  46  N.  W.  128,  20  Am.  St.  Rep.  123, 
8  L.  R.  A.  808. 

United  States.—- V.  S.  v.  Lvnah,  188  U.  S. 
445,  23  S.  Ct.  349,  47  L.  ed.''539;  Pumpelly 
V.  Green  Bay,  etc..  Canal  Co.,  13  Wall.  166, 
20  L.  ed.  557. 

Dangerous  use. —  Woodruff  v.  New  York, 
etc.,  R.  Co.,  59  Conn.  63,  20  Atl.  17. 
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deprived  of  the  use  of  Ins  property The  term  "  taking  "  should  not  be  limited 
to  th6  absolute  conversion  of  property .^^  Nor  is  it  material  whether  the  property 
is  removed  from  the  possession  of  the  owner,  or  in  any  respect  changes  liands.^^ 
It  is  not  necessary  that  there  should  be  an  actual  physical  taking.^^  To  constitute 
a  taking  the  power  of  disposal  need  not  be  interfered  with.^  Tiie  entire  or 
partial  destruction  of  private  pi-operty  for  public  use  is  an  appropriation  of  it 
within  the  meaning  of  tlie  constitution.^  To  constitute  an  appropriation  within 
the  intent  of  the  fifth  amendment  to  the  United  States  constitution,  the  taking 
must  be  of  a  kind  from  which  some  benefit  is  to  be  anticipated.^ 

2.  Consequential  Damages  —  a.  In  General.  The  general  rule  is  that  acts  done 
in  the  proper  exercise  of  governmental  powers  and  not  directly  encroaching  upon 
private  property,  although  their  consequences  may  impair  its  use  do  not  consti- 
tute a  taking  and  do  not  entitle  the  owner  of  such  property  to  compensation  in 
the  absence  of  constitutional  or  statutory  provision  providing  that  compensation 
shall  be  made  for  damaging,  injuring,  or  destroying  property.^    Thus  it  has  been 


Destruction  of  wharfage  rights. —  Langdon 
New  York,  28  Him  (N.  Y.)  158. 
The  fixing  of  an  arbitrary  dock  line  by  a 

city  under  legislative  authority,  so  as  to  pass 
across  the  natural  banks  of  the  rivers  at  cer- 
tain points,  is  a  taking  of  private  property. 
Grand  Rapids  r.  Powers,  89  Mich.  94,  50 
N.  W.  661,  28  Am.  St.  Rep.  27C,  14  L.  R.  A. 
498. 

The  building  of  a  sewer  through  a  private 

lot  necessarily  takes  a  portion  of  the  prop- 
erty, for  which  the  owner  is  entitled  to  com- 
pensation, even  though  the  market  value  of 
his  lot  is  not  diminished.  Smith  X).  Atlanta, 
92  Ga.  119,  17  S.  E.  981. 

96.  A  partial  but  substantial  restriction  of 
the  right  of  user  may  not  annihilate  all  the 
owner's  rights  of  property,  but  it  is  none  the 
less  true  that  a  part  of  his  property  is  taken. 
Eaton  v.  Boston,  etc.,  R.  Co.,  51  N.  H.  504, 
12  Am,  Rep.  147.  See  also  Baltimore,  etc., 
R.  Co.  V.  Fifth  Baptist  Church,  108  U.  S.  317, 
2  S.  Ct.  719,  27  L.  ed.  739. 

97.  Pearsall  r.  Eaton  County,  74  Mich.  558, 
42  N.  W.  77,  4  L.  R.  A.  193. 

98.  Old  Colony,  etc.,  R.  Co.  v.  Plymouth 
County,  14  Gray  (Mass.)  155. 

99.  'Forster  r.  Scott,  136  N.  Y.  577,  32 
N.  E.  976,  18  L.  R.  A.  543.  See  also  Balti- 
more, etc.,  R.  Co.  r.  Fifth  Baptist  Church, 
108  U.  S.  317,  2  S.  Ct.  719,  27  L.  ed.  739.  The 
operation  of  a  cremator  by  a  municipality 
from  which  stenches  escape  whereby  the  en- 
joyment of  residential  propA-ty  in  the  vicin- 
ity is  affected,  is  an  injury  to  such  property 
and  therefore  it  cannot  be  authorized  by  stat- 
ute without  compensation  to  the  owners  of 
the  property  affected.  Kobbe  v.  New  Brighton, 
20  Misc.  (N.  Y.)  477,  45  N.  Y.  Suppl.  777. 
Compare  Frazer  v.  Chicago,  186  111.  480,  57 
N.  E.  1055,  78  Am.  St.  Rep.  296,  51  L.  R.  A. 
306. 

Where  access  to  property  destroyed. — There 
may  be  such  a  direct  physical  obstruction  or 
injury  to  private  property  as  will  amount  to 
a  taking,  although  the  corpus  of  the  property 
is  not  touched  or  disturbed,  as  for  example 
when  all  access  to  the  property  is  destroyed. 
Rochette  v.  Chicago,  etc.,  R.  Co.,  32  Minn. 
201,  20  N.  W.  140. 


1.  St.  Louis  V.  Hill,  116  Mo.  527,  22  S.  W. 
861,  21  L.  R.  A.  226. 

2.  Trenton  Water  Power  Co.  v.  Raff,  36 
N.  J.  L.  335 ;  American  Print  Works  v.  Law- 
rence, 23  N.  J.  L.  590,  57  Am.  Dec.  420,  21 
N.  J.  L.  248;  Hale  v.  Lawrence,  21  N.  J.  L. 
714,  47  Am.  Dec.  190;  Glover  v.  Powell,  10 
N.  J.  Eq.  211. 

3.  Mclntyre  r.  U.  S.,  25  Ct.  CI.  200. 

4.  Alahama. —  Montgomery  v.  Townsend,  80 
Ala.  489,  2  So.  155,  60  Am.  Rep.  112. 

California. —  Lamb  v.  Reclamation  Dist.  No. 
108,  73  Cal.  125,  14  Pac.  625,  2  Am.  St.  Rep. 
775;  Green  v.  State,  73  Cal.  29,  11  Pac.  602, 
14  Pac.  610;  Moulton  v.  Parks,  64  Cal.  166, 
30  Pac.  613. 

Connecticut. —  Holyoke  Water  Power  Co.  v. 
Connecticut  River  Co.,  52  Conn.  570. 

Maine. —  Frost  v.  Washington  County  R. 
Co.,  96  Me.  76,  51  Atl.  806;  Sumner  v.  Rich- 
ardson Lake  Dam  Co.,  71  Me.  106;  Boothby 
r.  Androscoggin,  etc.,  R.  Co.,  51  Me.  318. 

Massachusetts. —  Chelsea  Dye  House,  etc., 
Co.  l:  Com.,  164  Mass.  350,  41  N.  E.  649; 
Fuller  V.  Chicopee  Mfg.  Co.,  16  Gray  46; 
Eames  v.  New  England  Worsted  Co.,  11  Mete. 
570. 

Michigan. — Pontiac  v.  Carter,  32  Mich.  164. 
Missouri. —  Springfield  v.  Schmook,  68  Mo. 
394. 

Neio  Hampshire. —  Eaton  r.  Boston,  etc., 
R.  Co.,  51  N.  H.  504,  12  Am.  Rep.  147. 

New  York. —  Benner  v.  Atlantic  Dredging 
Co.,  134  N.  Y.  156,  31  N.  E.  328,  30  Am.  St. 
Rep.  649,  17  L.  R.  A.  220;  Radcliff  v.  Brook- 
lyn, 4  N.  Y.  195,  53  Am.  Dec.  357 ;  Birrell  V. 
New  York,  etc.,  R.  Co.,  41  N.  Y.  App.  Div. 
506,  58  N.  Y.  Suppl.  650;  Swett  v.  Troy,  62 
Barb.  630;  In  re  Union  Village,  etc.,  R.  Co., 
53  Barb.  457 ;  Arnold  v.  Hudson  River  R.  Co., 
49  Barb.  108 ;  Canandaigua,  etc.,  R.  Co.  v. 
Poque,  16  Barb.  273;  Albany  Northern  R.  Co. 
V.  Lansing,  16  Barb.  68;  Lansing  v.  Smith,  4 
Wend.  9,  21  Am.  Dec.  89. 

Ohio. —  Cincinnati  v.  Penny,  21  Ohio  St. 
499,  8  Am.  Rep.  73. 

Pennsylvania. — Tinicum  Fishing  Co.  v.  Car- 
ter, 90  Pa.  St.  85,  35  Am.  Rep.  632;  Snyder 
V.  Pennsylvania  R.  Co.,  55  Pa.  St.  340;  New 
York,  etc.,  R.  Co.  v.  Young,  33  Pa.  St.  175; 
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lield  that  where  the  proi^erty  of  an  abutting  owner  is  damaged  or  his  easements 
interfered  with  in  consequence  of  a  work  of  improvement  in  a  pubUc  street,  done 
under  lawful  authority,  either  by  the  municipality  itself  or  its  agent,  he  is  without 
right  to  compensation;^  and  the  same  rule  has  been  applied  in  favor  of  quasi- 
public  corporations  which  while  engaged  in  tlie  public  service  are  yet  at  the  same 
time  engaged  in  business  for  the  profit  of  their  stock-holders.^  If,  however,  in, 
consequence  of  a  work  done  by  governmental  agency,  there  is  an  actual  invasion 
of  property,  so  that  its  usefulness  is  effectually  destroyed  or  impaired,  although 
it  is  not  actually  appropriated,  as  where  land  is  flooded,  or  earth  and  stones  are 
thrown  upon  it,  compensation  must  be  made  to  tlie  owner.'^    The  injuries  which 


Reitenbaugli  v.  Chester  Valley  R.  Co.,  21  Pa. 
St.  100;  Monongahela  Nav.  Co.  v.  Coons,  6 
Watts  &  S.  101;  Lafean  v.  York  County,  20 
Pa.  Super.  Ct.  573;  Clark  v.  Washington,  11 
Pa.  Co.  Ct.  433;  Philadelphia  v.  Empire  Pass. 
K.  Co.,  3  Brewst.  (Pa.)  547;  Pittsburg  South- 
ern R.  Co.  V.  Reed,  44  Leg.  Int.  (Pa.)  92. 

Yermont. —  Stewart  v.  Rutland,  58  Vt.  12, 
4  Atl.  420;  Hatch  i\  Vermont  Cent.  R.  Co., 
28  Vt.  142. 

'Wisconsin. —  Kuhl  t'.  Chicago,  etc.,  R.  Co., 
101  Wis.  42,  77  N.  W.  155 ;  Alexander  v.  Mil- 
waukee, 16  Wis.  247. 

Vnited  States.—  Bedford  v,  V.  S.,  192  U.  S. 
217,  24  S.  Ct.  238,  48  L.  ed.  414;  Scranton 
V.  Wheeler,  179  U.  S.  141,  21  S.  Ct.  48,  45 
L.  ed.  126;  Meyer  v.  Richmond,  172  U.  S.  82, 
19  S.  Ct.  106,  43  L.  ed.  374;  Gibson  v,  U.  S., 
166  U.  S.  269,  17  S.  Ct.  578,  41  L.  ed.  996; 
Northern  Transp.  Co.  v.  Chicago,  99  U.  S. 
635,  25  L.  ed.  336;  Salliotte  v.  King  Bridge 
Co.,  122  Fed.  378,  58  C.  C.  A.  466,  65  L.  R.  A. 
620;  U.  S.  V.  Jamestown,  112  Fed.  622;  High 
Bridge  Lumber  Co.  v.  U.  S.,  69  Fed.  320,  16 
C.  C.  A.  460 ;  Mills  v.  U.  S.,  46  Fed.  738,  12 
L.  R.  A.  673;  Mclntyre  v.  U.  S.,  25  Ct.  CI. 
200.    See  also  infra,  X,  D,  13. 

An  implied  statutory  exemption  of  a  rail- 
road company  from  liability  for  consequen- 
tial damages  to  property  not  taken  is  not  in 
violation  of  the  constitutional  provision  that 
the  owner  of  the  property  taken  for  public 
use  should  receive  just  compensation  there- 
for, the  constitution  not  containing  any  pro- 
vision that  compensation  shall  be  made  for 
property  damaged.  Hatch  v.  Vermont  Cent. 
R.  Co.,  25  Vt.  49. 

5.  Selden  v.  Jacksonville,  28  Fla.  558,  10 
So.  457,  29  Am.  St.  Rep.  278,  14  L.  R.  A. 
370;  Hurt  V.  Atlanta,  100  Ga.  274,  28  S.  E. 
65;  Cummins  v.  Seymour,  79  Ind.  491,  41 
Am.  Rep.  618;  Weis  v.  Madison,  75  Ind.  241, 
39  Am.  Rep.  135 ;  Lafayette  v.  Bush,  19  Ind. 
326;  Macy  v.  Indianapolis,  17  Ind.  267;  Rad- 
cliff  V.  Brooklyn,  4  N.  Y.  195,  53  Am.  Dec. 
357;  Sauer  v.  New  York,  40  Misc,  (N.  Y.) 
585,  83  N.  Y.  Suppl.  27. 

6.  Illinois. —  Rigney  v.  Chicago,  102  111.  64. 
Maine. —  Rogers  v.  Kennebec,  etc.,  R.  Co., 

35  Me.  319. 

Maryland. —  Poole  v.  Falls  Road  Electric 
R.  Co.,  88  Md.  533,  41  Atl.  1069;  Garrett  v. 
Lake  Roland  El.  R.  Co.,  79  Md.  277,  29  Atl. 
830,  24  L.  R.  A.  396. 

Minnesota. —  Pochette  r.  Chicago,  etc.,  R. 
Co.,  32  Minn.  201,  20  N.  W.  140. 

Missouri. —  Payne  v.  Kansas  City,  etc.,  R. 

[X,  D,  2,  a] 


Co.,  112  Mo.  6,  20  S.  W.  322,  17  L.  R.  A. 
628;  Rude  v.  St.  Louis,  93  Mo.  408,  6  S.  W. 
257. 

Neio  York. —  Corey  v.  Buffalo,  etc.,  R.  Co., 
23  Barb.  482. 

Wisconsin. —  Oshkosh  First  Cong.  Church,, 
etc.  V.  Milwaukee,  etc.,  R.  Co.,  77  Wis.  158, 
45  N.  W.  1086;  Heiss  v.  Milwaukee,  etc.,  R. 
Co.,  69  Wis.  555,  34  N.  W.  916. 

7.  California. —  Conniff  r.  San  Francisco, 
67  Cal.  45,  7  Pac.  41. 

Colorado.— G.  B.  &  L.  R.  Co.  v.  Eagles,  9 
Colo.  544,  13  Pac.  696. 

New  Hampshire. —  Eaton  v.  Boston,  etc.,  R. 
Co.,  51  N.  H.  504,  12  Am.  Rep.  147. 

Neiv  Jersey. —  Costigan  v.  Pennsylvania  R. 
Co.,  54  N.  J.  L.  233,  23  Atl.  810. 

Oregon. —  Mosier  v.  Oregon  Nav.  Co.,  39 
Oreg.  256,  64  Pac.  453,  87  Am.  St.  Rep.  652. 

W^isconsin. —  Arimond  r.  Green  Bay,  etc.. 
Canal  Co.,  31  Wis.  316  [distinguishing  Alex- 
ander V.  Milwaukee,  16  Wis.  247]  ;  Pettigrew 
V.  Evansville,  25  Wis.  223,  3  Am.  Rep.  50. 

United  States.— U.  S.  v.  Lynah,  188  U.  S, 
445,  23  S.  Ct.  349,  47  L.  ed.  539  [distinguish- 
ing Gibson  v.  U.  S.,  166  U.  S.  269,  17  S.  Ct. 
578,  41  L.  ed.  996;  Mills  v.  U.  S.,  46  Fed. 
738,  12  L.  R.  A.  673];  Pumpelly  v.  Green 
Bay,  etc.,  Canal  Co.,  13  Wall.  166,  20  L.  ed. 
557;  Central  Trust  Co.  v.  Hennen,  90  Fed. 
593,  33  C.  C.  A.  189.    See  infra,  X,  D.  10. 

New  Jersey  rule. —  "  The  injuries  to  which 
immunity  from  responsibility  attaches,  are 
such  only  as  arise,  incidentally,  from  acts 
done  under  a  valid  act  of  the  legislature,  in 
the  execution  of  a  public  trust  for  the  pub- 
lic benefit,  by  persons  acting  with  due  skill 
and  caution  within  the  scope  of  their  author- 
ity. If  the  injury  be  direct,  or  the  work 
be  done  for  the  benefit  of  an  individual  or 
corporation,  with  private  capital  and  for  pri- 
vate emolument,  the  principle  which  absolves 
the  parties  from  liability  to  action  at  the 
suit  of  persons  injured,  does  not  apply,  even 
though  the  public  be  incidentally  benefited 
by  the  improvement."  Trenton  Water  Power 
Co.  V.  RaiT,  36  N.  J.  L.  335,  340;  Quinn  v. 
Paterson,  27  N.  J.  L.  35;  Tinsman  v.  Belvi- 
dere  Delaware  R.  Co.,  26  N.  J.  L.  148,  69 
Am.  Dec.  565 ;  Delaware,  etc.,  Canal  Co. 
Lee,  22  N.  J.  L.  243;  Ten  Eyck  v.  Delaware, 
etc..  Canal  Co.,  18  N.  J.  L.  200,  37  Am.  Dec. 
233;  Sinnickson  v.  Johnson,  17  N.  J.  L.  129, 
34  Am.  Dec.  184. 

Private  covenant  as  to  liability. —  The  rule 
that  merely  incidental  injury  to  property 
arising  from  the  occupation  and  use  of  it  by 
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are  to  be  considered  are  sucli  as  specially  affect  the  owner  and  not  tlie  community 
at  large.^ 

b.  Under  Constitutional  op  Statutory  Provisions  Requiring  Compensation  For 
Property  Damaged  or  Injured.  If  the  constitutional  or  statutory  provisions  pro- 
vide for  compensation  where  property  has  been  "damaged,"  "injured,"  or 
"destroyed"  by  the  exercise  of  eminent  domain,  consequential  damages  are 
recoverable.^  Under  these  provisions  an  injury  to  private  property  caused  by  the 
exercise  of  the  power  of  eminent  domain  entitles  the  owner  to  compensation 
whether  or  not  there  be  an  actual  taking  of  any  part  of  it.^^  These  provisions  are 
intended  to  give  a  right  of  recovery  which  did  not  previously  exist  and  not  to 
restrict  or  limit  any  previously  existing  remedy,^^  and  are  to  be  liberally  con- 


the  state  or  by  the  United  States  for  public 
purposes  does  not  constitute  a  taking  of  such 
property  can-not  be  avoided  by  private  cove- 
nants, so  as  to  impose  an  additional  burden 
upon  the  public  in  the  exercise  of  the  right 
of  eminent  domain.  U.  S.  r.  Jamestown,  112 
Fed.  622,  semhle. 

8.  Central  Branch  Union  Pac.  R.  Co.  v.  An- 
drews, 41  Kan.  370,  21  Pac.  276;  Winnetka 
V.  Clifford,  201  111.  475,  66  N.  E.  384.  For 
specific  applications  of  this  doctrine  see  X, 
E,  9,  b,  (I)  ;  X,  E,  13,  (a)  ;  X,  E,  19,  d,  (l). 

Unless  given  by  express  provision  of  the 
statute,  there  is  no  right  to  recover  for  in- 
juries suffered  in  common  with  the  commu- 
nity generally.  Boston,  etc.,  R.  Corp.  v.  Old 
Colony  R.  Corp.,  12  Cush.  (Mass.)  605. 

9.  Alabama. —  Niehaus  v.  Cook,  134  Ala. 
223,  32  So.  728. 

Connecticut. —  Bradley  r.  New  York,  etc., 
R.  Co.,  21  Conn.  294. 

Florida. —  Orange  Belt  R.  Co.  v.  Craver,  32 
Fla.  28,  13  So.  444. 

Illinois. —  Schroeder  r.  Joliet,  189  111.  48, 
59  N.  E.  550,  52  L.  R.  A.  634;  Metropolitan 
West  Side  El.  R.  Co.  v.  Goll,  100  111.  App. 
323. 

Missouri. —  St.  Louis  r.  Brown,  155  Mo. 
545,  56  S.  W.  298;  Hannibal  Bridge  Co.  v. 
Schaubacher,  57  Mo.  582. 

Nebraska. —  Omaha,  etc.,  R.  Co.  v.  Brown, 
22  Nebr.  355,  35  N.  W.  188;  Omaha,  etc.,  R. 
Co.  V.  Standen,  22  Nebr.  343,  35  N.  W.  183. 

Pennsylvania. —  Philadelphia's  Appeal,  191 
Pa.  St.  153,  43  Atl.  88;  Hartman  f.  Pitts- 
burgh Incline  Co.,  159  Pa.  St.  442,  28  Atl. 
145;  Pennsylvania,  etc.,  R.  Co.  f.  Sterner,  116 
Pa.  St.  472,  9  Atl.  871;  Edmundson  v.  Pitts- 
burgh, etc.,  R.  Co.,  Ill  Pa.  St.  316,  2  Atl.  404; 
Hoffer  V.  Pennsylvania  Canal  Co.,  87  Pa.  St. 
221;  Delaware  Div.  Canal  Co.  v.  McKeen,  52 
Pa.  St.  117;  Watson  v.  Pittsburgh,  etc.,  R. 
Co.,  37  Pa.  St.  469;  Mononghela  Nav.  Co.  v. 
Coons,  6  Watts  &  S.  101;  Lloyd  r.  Philadel- 
phia, 17  Phila.  202;  Barlew  v.  Electric  Illu- 
minating Co.,  1  Pa.  Co.  Ct.  651;  Ritchie  v. 
Pittsburgh,  etc.,  R.  Co.,  31  Pittsb.  Leg.  J. 
424;  Chester  Rolling  Mills  v.  Grannan,  1 
Bel.  Co.  379. 

South  Carolina. —  Charleston,  etc.,  R.  Co. 
V.  Blake,  12  Rich.  634. 

Tennessee. —  Colcough  v.  Nashville,  etc.,  R. 
Co.,  2  Head  171. 

It  is  within  the  power  of  the  legislature  to 
subject  corporations  to  liability  for  conse- 


quential damages.  Lycoming  Gas,  etc.,  Co.  v. 
Moyer,  99  Pa.  St.  615. 

It  is  immaterial  that  the  land  is  wild  land 
without  improvements.  Orange  Belt  R.  V. 
Craver,  32  Fla.  28,  13  So.  444. 

10.  Florida. —  Orange  Belt  R.  Co.  v.  Craver^ 
32  Fla.  28,  13  So.  444. 

Illinois. —  Schroeder  v.  Joliet,  189  111.  48, 
59  N.  E.  550,  52  L.  R.  A.  634. 

Kentucky. —  Bramlette  v.  Louisville,  etc.,. 
R.  Co.,  68  S.  W.  145,  24  Ky.  L.  Rep.  180. 

Maryland. —  Lake  Roland  El.  R.  Co.  v.  Hi- 
bernian Soc,  83  Md.  420,  34  Atl.  1017. 

New  Jersey. —  Doughty  v.  Somerville,  etc.,. 
R.  Co.,  22  N.  J.  L.  495. 

Pennsylvania. — Casper  v.  Scranton  City,  21 
Pa.  Super.  Ct.  17. 

Texas. —  Ft.  Worth,  etc.,  R.  Co.  v.  Downie, 
82  Tex.  382,  17  S.  W.  620;  Gainesville,  etc.,. 
R.  Co.  V.  Hall,  78  Tex.  169,  14  S.  W.  259,  22, 
Am.  St.  Rep.  42,  9  L.  R.  A.  398. 

Damages  contemplated  by  the  constitutioii 
where  property  is  merely  damaged  and  not 
taken  are  such  as  are  actual,  real,  and  pres- 
ent. Eberhart  v.  Chicago,  etc.,  R.  Co.,  70  IlL 
347. 

Unless  the  market  value  of  land  is  lessened 

land  not  taken  is  not  damaged.  Metropolitan 
West  Side  El.  R.  Co.  v.  Clancy,  153  111.  270,, 
38  N.  E.  557  ;  Metropolitan  West  Side  El.  R. 
Co.  V.  Sticknev,  150  111.  362,  37  N.  E.  1098, 
26  L.  R.  A.  773. 

Under  constitutional  provisions  authorizing 
compensation  for  injuring  or  damaging  prop- 
erty, the  right  of  an  owner  of  property  abut- 
ting on  a  street  to  compensation  for  injuriea 
caused  by  a  change  of  grade  of  street  must 
be  adjusted  in  proceedings  before  viewers  and 
not  by  an  action  of  trespass,  provided  the 
injuries  are  not  caused  by  negligence.  Cur- 
ran  V.  East  Pittsburg  Borough,  20  Pa.  Super. 
Ct.  590. 

11.  Omaha,  etc.,  R.  Co.  v.  Brown,  22  Nebr. 
355,  35  N.  W.  188;  Omaha,  etc.,  R.  Co.  v. 
Standen,  22  Nebr.  343,  35  N.  W.  183. 

General  effect  of  provisions. —  A  constitu- 
tional provision  that  corporations  shall  make 
just  compensation  for  property  taken,  in- 
jured, or  destroyed  by  the  construction,  etc.,. 
of  their  works,  abolishes  the  distinction  be- 
tween actual  and  consequential  damages,  and 
such  corporations  are  liable  for  consequential 
damages  to  the  extent  that  they  would  be  lia- 
ble at  common  law  if  they  had  not  been 
created  with  special   legislative  privileges. 
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strued.^^  The  words  "  damaged  "  and  "  injured  "  have  broader  meaning  than  the 
word  "  taken,"  and  are  designed  to  impose  a  liabiHty  for  consequential  injuries 
for  which  no  habihtj  w^ould  otherwise  exist.^*  They  inchide  all  damages  or 
injuries  arising  from  the  exercise  of  the  right  of  eminent  domain  which  cause  a 
diminution  in  the  value  of  private  property,  whether  this  results  directly  to  the 
property  or  is  but  an  interference  with  the  right  which  the  owner  has  to  the  legal 
and  proper  use  of  the  same.^^  It  is  generally  held,  however,  that  such  clause 
does  not  change  the  substantive  law  of  damages,  that  it  does  not  require  compen- 


Metropolitan  West  Side  El.  R.  Co.  v.  Goll, 
100  111.  App.  323 ;  Ritchie  v.  Pittsburgh,  etc., 
R.  Co.,  31  Pittsb.  Leg.  J.  (Pa.)  424. 

12.  Montgomery  v.  Townsend,  80  Ala.  489, 
2  So.  155,  60  Am.  Rep.  112. 

13.  St.  Louis,  etc.,  R.  Co.  v.  Knapp,  etc., 
Co.,  160  Mo.  396,  61  S.  W.  300;  Philadel- 
phia's Appeal,  191  Pa.  St.  153,  42  Atl.  88; 
Brown  v.  Seattle,  5  Wash.  35,  31  Pac.  313,  32 
Pac.  214,  18  L.  R.  A.  161. 

14.  Edmondson  r.  Pittsburg,  etc.,  R.  Co., 
Ill  Pa.  St.  316,  2  Atl.  404. 

15.  Georgia. —  Pause  v.  Atlanta,  98  Ga.  92, 
26  S.  E.  489,  58  Am.  St.  Rep.  290;  Peel  v. 
Atlanta,  85  Ga.  138,  11  S.  E.  582,  8  L.  R.  A. 
787;  Campbell  v.  Metropolitan  St.  R.  Co.,  82 
Ga.  320,  9  S.  E.  1078. 

Illinois. —  Lake  Erie,  etc.,  R.  Co.  v.  Scott, 
132  111.  429,  24  N.  E.  78,  8  L.  R.  A.  330;  Chi- 
cago, etc.,  R.  Co.  V.  Ayres,  106  111.  511;  Rig- 
ney  v.  Chicago,  102  111.  64. 

Louisiana. —  Griffin  v.  Shreveport,  etc.,  R. 
Co.,  41  La.  Ann.  808,  6  So.  624. 

Missouri. —  St.  Louis,  etc.,  R.  Co.  r.  Knapp, 
etc.,  Co.,  160  Mo.  396,  61  S.  W.  300. 

Nebraska. —  Omaha  v.  Kramer,  25  Nebr. 
489,  41  N.  W.  295,  13  Am.  St.  Rep.  504. 

Ohio. —  See  Columbus,  etc.,  R.  Co.  v.  Gard- 
ner, 45  Ohio  St.  309,  13  N.  E.  69. 

Texas. —  Gainesville,  etc.,  R.  Co.  v.  Hall,  78 
Tex.  169,  14  S.  W.  259,  22  Am.  St.  Rep.  42, 
9  L.  R.  A.  298.  And  see  Ft.  Worth,  etc.,  R. 
Co.  V.  Jennings,  76  Tex.  373,  13  S.  W.  270, 
8  L.  R.  A.  180;  Texas,  etc.,  R.  Co.  v.  Mead- 
ows, 73  Tex.  32,  11  S.  W.  145,  3  L.  R.  A. 
565. 

United  States. —  Chicago  v.  Taylor,  125 
U.  S.  161,  8  S.  Ct.  820,  31  L.  ed.  638:  Omaha 
Horse  R.  Co.  v.  Cable  Tramway  Co.,  32  Fed. 
727. 

Under  this  constitutional  provision  a  stat- 
ute which  provides  only  for  compensation  for 
the  property  actually  taken,  leaving  the 
owner  without  compensation  for  the  injury 
done  to  his  remaining  and  adjacent  lands,  ia 
unconstitutional.  Kramer  r.  Cleveland,  etc., 
R.  Co.,  1  Ohio  Dec.  (Reprint)  474,  10  West. 
L.  J.  138. 

Property  is  "  damaged  "  or  "  injured  "  un- 
der such  provision,  where  the  injury  is 
caused  by  the  construction  of  a  sewer  (Tho- 
man  v.  Covington,  62  S.  W.  721,  23  Ky.  L. 
Rep.  117),  or  approach  to  a  bridge  (Chester 
County  V.  Brower,  117  Pa.  St.  647,  12  Atl. 
577,  2  Am.  St.  Rep.  713;  Chicago  v.  Taylor, 
125  U.  S.  161,  8  S.  Ct.  820,  31  L.  ed.  638. 
And  see  Pundman  v.  St.  Charles  County,  110 
Mo.  594,  19  S.  W.  733)  ;  or  by  draining  or 
collecting  surface  water  in  such  a  manner 
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as  to  injure  adjoining  property  (Rudel  v. 
Los  Angeles  County,  118  Cal.  281,  50  Pac. 
400;  Rainey  v.  Hinds  County,  78  Miss.  308, 
28  So.  875;  Fredericks  v,  Pennsylvania  Canal 
Co.,  148  Pa.  St.  317,  23  Atl.  1067.  But  see 
Freeland  v.  Pennsylvania  R.  Co.,  66  Pa.  St. 
91)  ;  or  by  materially  interfering  with  the 
drainage  of  property  whereby  it  is  injured 
(Louisville,  etc.,  R.  Co.  v.  Brinton,  109  Ky. 
180,  58  S.  W.  604,  22  Ky.  L.  Rep.  664;  Stith 
V.  Louisville,  etc.,  R.  Co.,  109  Ky.  168,  58 
S.  W.  600,  22  Ky.  L.  Rep.  653 ;  In  re  Chatham 
St.,  191  Pa.  St.  604,  43  Atl.  365). 

The  construction  and  operation  of  a  rail- 
road so  as  to  substantially  interfere  with  the 
right  to  and  the  use  of  neighboring  property 

damages  "  is  within  the  meaning  of  consti- 
tutional provision  against  damaging  property 
without  payment  of  compensation  (Campbell 
V.  Metropolitan  St.  R.  Co.,  82  Ga.  320,  9  S.  E. 
1078;  Rigney  v.  Chicago,  102  111.  64;  Chicago, 
etc.,  R.  Co.  V.  McGinnis,  79  111.  269 ;  Chicago, 
etc.,  R.  Co.  v.  Hazels,  26  Nebr.  364,  42  N.  W. 
93 ;  Syracuse  Solar  Salt  Co.  v.  Rome,  etc., 
R.  Co.,  43  N.  Y.  App.  Div.  203,  60  N.  Y. 
Suppl.  40;  Pittsburgh  Junction  R.  Co.  v.  Mc- 
Cutcheon,  (Pa.  1886)  7  Atl.  146;  Omaha 
Horse  R.  Co.  v.  Cable  Tramway  Co.,  32  Fed. 
727;  Frankle  v.  Jackson,  30  Fed.  398.  But 
see  Osborne  v.  Missouri  Pac.  R.  Co.,  147  U.  S. 
248,  13  S.  Ct.  299,  37  L.  R.  A.  155)  ;  but 
thereby  causing  mere  inconvenience  or  dis- 
comfort does  not  (Austin  v.  Augusta  Termi- 
nal R.  Co.,  108  Ga.  671,  34  S.  E.  852,  47 
L.  R.  A.  755;  Campbell  v.  Metropolitan  St. 
R.  Co.,  82  Ga.  320,  9  S.  E.  1078 ;  Peoria,  etc., 
R.  Co.  V.  Schertz,  84  111.  135;  Hammersmith, 
etc.,  R.  Co.  V.  Brand,  L.  R.  4  H.  L.  171,  38 
L.  J.  Q.  B.  265,  21  L.  T.  Rep.  N.  S.  238,  18 
Wkly.  Rep.  12;  Hutton  v.  London,  etc.,  R. 
Co.,  7  Hare  259,  13  Jur.  486,  18  L.  J.  Ch. 
345,  27  Eng.  Ch.  259.  And  see  Lister  v. 
Lobley,  7  A.  &  E.  124,  2  H.  &  W.  122.  6 
L.  J.  K.  B.  200,  34  E.  C.  L.  86). 

The  provisions  mentioned  in  the  text  apply 
not  only  to  corporations  which  have  been 
created  subsequent  to  its  adoption,  but  also 
to  those  which  were  in  existence  at  the  time 
of  its  adoption,  unless  the  latter  were  enti- 
tled to  some  exemption  from  constitutional 
legislation.  Pennsvlvania  R.  Co.  v.  Magee, 
(Pa.  1888)  13  Atf.  839:  Chester  County  v. 
Brower,  117  Pa.  St.  647,  12  Atl.  577,  2  Am. 
St.  Rep.  713:  Philadelphia,  etc.,  R.  Co.  v. 
Patent,  (Pa.  1886)  5  Atl.  747;  Pennsylvania 
R.  Co.  V.  Duncan.  Ill  Pa.  St.  352,  5  Atl.  742: 
Pennsylvania  R.  Co.  ?;.  Miller,  132  U.  S.  75, 
10  S.  'ct.  34,  33  L.  ed.  267 ;  McElroy  v.  Kan- 
sas City,  21  Fed.  257. 
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sation  for  depreciation  in  value  caused  by  any  lawful  act,  but  that  there  must  be 
some  physical  interference  with  property  or  with  a  right  or  use  appurtenant 
thereto.^^ 

3.  Temporary  Occupation  —  a.  In  General.  A  temporary  occupation  of  or 
injury  to  property  may  amount  to  such  a  taking  as  to  entitle  the  owner  to  com- 
pensation.^'^ An  exclusive  appropriation  to  a  specific  public  use  of  the  property 
of  an  individual  for  a  distinct  period  of  time,  depriving  the  owner  of  its  actual 
possession  and  enjoyment  and  exposing  it  to  necessary  and  essential  damage,  is  a 
taking. 

b.  Entering  For  Preliminary  Survey  and  Like  Purposes.  The  right  of  exami- 
nation and  survey,  being  incident  to  that  of  appropriation,  and  necessary  to  its 
proper  exercise,  the  mere  entering  upon  land  for  the  purpose  of  examination  and 
survey,  and  even  its  exchisive  temporary  occupancy  as  an  initiatory  proceeding  to 
the  acquisition  of  title  to  it,  or  of  an  easement  in  it,  no  unnecessary  damage  being 
done,  do  not  amount  to  such  a  taking  of  the  land  as  entitles  the  owner  to  compen- 


16.  Georgia. —  Austin  v.  Augusta  Terminal 
R.  Co.,  108  Ga.  671,  34  S.  E.  852,  47  L.  R.  A. 
755. 

Illinois. —  Aldrich  i*.  Metropolitan  West 
Side  El.  R.  Co.,  195  111.  456,  63  N.  E.  155,  57 
L.  R.  A.  237;  Chicago  v.  Union  Bldg.  Assoc., 
102  111.  379,  40  Am.  Rep.  598 ;  Rigney  v.  Chi- 
cago, 102  111.  64;  Chicago  v.  McShane,  102 
111.  App.  239.  And  see  Wylie  v.  Elwood,  134 
111.  281,  25  N.  E.  570,  23  Am.  St.  Rep.  673, 
9  L.  R.  A.  726. 

Kentucky. —  Henderson  v.  McClain,  102  Ky. 
402,  43  S.  W.  700,  19  Ky.  L.  Rep.  1450,  39 
L.  R.  A.  349. 

Massachusetts. —  Presbrey  r.  Old  Colony, 
etc.,  R.  Co.,  103  Mass.  1. 

Minnesota. —  Rochette  r.  Chicago,  etc.,  R. 
Co.,  32  Minn.  201,  20  N.  W.  140. 

Missouri. —  Rude  r.  St.  Louis,  93  Mo.  408, 
€  S.  W.  257. 

Neiv  Jersey. —  Columbia  Delaware  Bridge 
Co.  r.  Geisse,  35  N.  J.  L.  558. 

Pennsylvania. — Pennsylvania  R.  Co.  v.  Mar- 
chant,  119  Pa.  St.  541,  13  Atl.  690,  4  Am.  St. 
Rep.  659  [affirmed  in  153  U.  S.  380,  14  S.  Ct. 
894,  38  L.  ed.  751]  :  Ritchie  r.  Pittsburgh, 
etc.,  R.  Co.,  31  Pittsb.  Leg.  J.  424. 

West  Virginia. —  Jordan  v.  Benwood,  42 
W.  Va.  312,  26  S.  E.  266,  57  Am.  St.  Rep. 
859,  36  L.  R.  A.  519. 

United  States. —  Chicago  v.  Taylor,  125 
U.  S.  161,  8  S.  Ct.  820,  31  L.  ed.  638. 

Under  English  Lands  Clauses  Act.— ^^Tiere 
an  owner  of  land  which  is  not  actually  taken 
claims  compensation  for  injury,  under  sec- 
tion 68  of  the  English  Lands  Clauses  Act  of 
1845  (8  &  9  Vict.  c.  18)  he  must  show  that 
some  injury  has  been  incurred  which  would 
have  been  the  subject  of  an  action  at  law 
independent  of  the  statute;  he  can  make'  no 
claim  for  damages  for  which  he  would  have 
had  no  action  if  the  act  had  not  been  passed. 
Hopkins  v.  Great  Northern  R.  Co.,  2  Q.  B.  D. 
224,  46  L.  J.  Q.  B.  265,  36  L.  T.  Rep.  N.  S. 
898 ;  Beckett  v.  Midland  R.  Co.,  L.  R.  3  C.  P. 
82,  37  L.  J.  C.  P.  11,  17  L.  T.  Rep.  N.  S.  499, 
16  Wkly.  Rep.  221;  Metropolitan  Bd.  of 
Works  V.  McCarthv,  L.  R.  7  H.  L.  243,  43 
L.  J.  C.  P.  385.  3l'  L.  T.  Rep.  N.  S.  182,  23 
Wkly.  Rep.  115:  Glasgow  Union  R.  Co.  v. 
Hunter,  L.  R.  2  H.  L.  Sc.  78 ;  Reg.  v.  Metro- 
[42] 


politan  Bd.  of  Works,  L.  R.  4  Q.  B.  358,  10 

B.  &  S.  391,  38  L.  J.  Q.  B.  201,  17  Wkly.  Rep. 
1094;  Caledonian  R.  Co.  v.  Walker,  7  App. 
Cas.  259,  46  J.  P,  676,  46  L.  T.  Rep.  N.  S. 
826,  30  Wkly.  Rep.  569 ;  Wood  v.  Stourbridge 
R.  Co.,  16  C.  B.  N.  S.  222,  111  E.  C.  L.  222; 
Rhodes    v.    Airedale    Drainage    Com'rs,  1 

C.  P.  D.  402,  45  L.  J.  C.  P.  861,  35  L.  T.  Rep. 
N.  S.  46,  24  Wkly.  Rep.  1053;  Broadbent  v. 
Imperial  Gas  Co.,  7  De  G.  M.  &  G.  436,  3  Jur. 
N.  S.  221,  26  L.  J.  Ch.  276,  5  W^kly.  Rep.  272, 
56  Eng.  Ch.  337  [affirmed  in  7  H.  L.  Cas. 
600,  5  Jur.  N.  S.  1319,  29  L.  J.  Ch.  377,  11 
Eng.  Reprint  239]  ;  New  River  Co.  v.  Johnson, 
2  E.  &  E.  435,  6  Jur.  N.  S.  374,  29  L.  J.  M.  C. 
93,  1  L.  T.  Rep.  N.  S.  295,  8  Wkly.  Rep.  179, 
105  E.  C.  L.  435. 

17.  Indiana  Stone  R.  Co.  v.  Srain,  27  Ind. 
App.  694,  62  N.  E.  63 ;  Cushman  v.  Smith,  34 
Me.  247;  Penney  v.  Com.,  173  Mass.  507,  53 
N.  E.  865,  73  Am.  St.  Rep.  312;  Bate  v.  Phila- 
delphia, etc.,  R.  Co.,  1  Montg.  Co.  Rep.  (Pa.) 
47.  See  also  Trowbridge  v.  Brookline,  144 
Mass.  139,  10  N.  E.  796. 

Applications  of  rule. —  The  rule  applies  to 
the  temporary  occupation  of  a  street  in  front 
of  the  property  (McKeon  v.  New  York,  etc., 
R.  Co.,  75  Conn.  656,  53  Atl.  656;  Illinois 
Cent.  R.  Co.  v.  Wolf,  95  111.  App.  74;  Bailey  v. 
Boston,  etc.,  R.  Corp.,*  182  Mass.  537,  66  N.  E. 
203;  Putnam  V.  Boston,  etc.,  R.  Corp.,  182 
Mass.  351,  65  N.  E.  790)  ;  as  for  instance  by 
a  railroad  while  changing  its  grade  (Knapp, 
etc.,  Mfg.  Co.  V.  New  York,  etc.,  R.  Co.,  76 
Conn.  311,  56  Atl.  512).  See,  however.  Shep- 
herd V.  Baltimore,  etc.,  O.  R.  Co.,  130  U.  S. 
426,  9  S.  Ct.  598,  32  L.  ed.  970,  holding  that 
no  damage  is  recoverable  for  temporary  ob- 
struction of  a  street,  unless  it  is  unreasonably 
prolonged.  It  has  also  been  held  that  when  an 
owner  of  land  on  both  sides  of  a  highway  was 
entitled  to  maintain  certain  crossings  over 
the  same,  which  were  destroyed  or  injured  by 
the  construction  of  a  street  railroad  along 
the  highway,  such  owner  was  entitled  to  re- 
cover damages  between  the  time  the  crossings 
were  injured  and  the  time  they  were  restored. 
Georgetown,  etc..  Traction  Co.  v.  Mulholland, 
76  S.  W.  148,  25  Ky.  L.  Rep.  578. 

18.  Brigham  v.  Edmands,  7  Gray  (Mass.) 
359. 
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sation;^^  but  such  occupation  becomes  unlawful  unless  the  title  or  an  easement 
is  acquired  within  a  reasonable  time.^^  Such  a  pi'eliminary  survey  without  fur- 
ther action  does  not  constitute  a  sufficient  location  and  appropriation  as  against 
another  person  or  corporation  seeking  to  condemn  the  land  thus  surveyed.^^ 

4.  Locating,  Filing  Maps,  Etc.  The  mere  locating  or  laying  out  of  streets,  high- 
ways, or  other  public  works  by  the  city,  county,  or  township  authorities  does  not 
constitute  a  taking ;  it  is  only  after  streets  or  highways  liave  been  opened  by  the 
duly  constituted  authorities  that  they  can  be  regarded  as  taken  for  public  use.^ 
JS'or  is  the  making  and  filing  of  a  description,  or  map  of  a  street  or  of  a  proposed 
public  reservoir  a  taking  unless  made  so  by  statute.^^  An  appropriation  of  land 
for  a  canal  takes  place  as  soon  as  the  state  has  surveyed  and  settled  upon  the 
route,  and  entered  upon  and  taken  exclusive  possession  of  the  land,  although  the 
work  has  not  been  completed.^^  The  taking  of  land  by  a  railroad  corporation 
consists  of  a  series  of  acts,  commencing  with  the  entry  for  the  purpose  of  location 
and  terminating  in  the  act  of  payment.^'    When  the  description  of  the  location  of 


19.  California. —  Robinson  v.  Southern  Cal- 
ifornia R.  Co.,  129  Cal.  8,  61  Pac.  947;  Fox 
V.  Western  Pac.  R.  Co.,,  31  Cal.  538. 

Maine. —  Nichols  v.  Somerset,  etc.,  R.  Co., 
43  Me.  356;  Cushman  v.  Smith,  34  Me.  247. 

Maryland. —  Steuart  v.  Baltimore,  7  Md. 
500. 

Massachusetts. —  Winslow  i\  Gifford,  6 
Cush.  327. 

New  York. —  Geneva,  etc.,  R.  Co.  v.  New 
York  Cent.,  etc.,  R.  Co.,  90  Hun  9,  35  N.  Y. 
Suppl.  339;  Buffalo,  etc.,  R.  Co.  v.  New  York, 
etc.,  R.  Co.,  72  Hun  587,  25  N.  Y.  Suppl.  155; 
Polly  V.  Saratoga,  etc.,  R.  Co.,  9  Barb.  449; 
Bloodgood  V.  Mohawk,  etc.,  R.  Co.,  18  Wend. 
9,  31  Am.  Dec.  313  [reversing  14  Wend.  51]. 

Ohio.— Ward  v.  Toledo,  etc.,  R.  Co.,  1  Ohio 
Dec.  (Reprint)  553,  10  West.  L.  J.  365. 

Pennsylvania. —  Wilkesbarre,  etc.,  R.  Co.  t\ 
Danville,  etc.,  R.  Co.,  29  Leg.  Int.  373. 

United  States. —  Roberts  v.  Germantown  R. 
Co.,  11  Pittsb.  Leg.  J.  278:  Bonaparte  v.  Cam- 
den, etc.,  R.  Co.,  3  Fed.  Cas.  No.  1,617,  Baldw. 
205. 

England. — Standish  v.  Liverpool,  1  Drew.  1, 
15  Eng.  L.  &  Eq.  255;  Fooks  v.  Wilts,  etc., 
R.  Co.,  5  Hare  199,  4  R.  &  Can.  Cas.  210,  26 
Eng.  Ch.  199.  See  also  Simpson  v.  South 
Stalf or d shire  Waterworks  Co.,  4  De  G.  J. 
&  S.  679,  11  Jur.  N.  S.  453,  34  L.  J.  Ch.  380, 
12  L.  T.  Rep.  N.  S.  360,  13  Wkly.  Rep.  729, 
908,  69  Eng.  Ch.  519;  Standish  v.  Liverpool, 
1  Drew.  1,  15  Eng.  L.  &  Eq.  255. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  163. 

A  statute  authorizing  the  inspection  of  a 
mining  claim  in  the  possession  of  another 
person  is  not  unconstitutional  as  being  in 
conflict  with  the  provision  against  taking 
private  property.  Montana  Co.  v.  St.  Louis 
Min.,  etc.,  Co.,  152  U.  S.  160,  14  S.  Ct.  506, 
38  L.  ed.  398. 

Temporary  appropriation  of  water. —  Glou- 
cester Water- Supply  Co.  v.  Gloucester,  179 
Mass.  365,  60  N.  E.  977. 

Sinking  a  shaft  not  an  exploration. —  Mor- 
ris, etc.,  R.  Co.  V.  Hudson  Tunnel  R.  Co.,  25 
N.  J.  Eq.  384. 

20.  Nichols  V.  Somerset,  etc.,  R.  Co.,  43 
Me.  356. 
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21.  New  Brighton,  etc.,  R.  Co.  v.  Pitts 
burg,  etc.,  R.  Co.,  105  Pa.  St.  13 ;  Denver,  etc.. 
R.  Co.  V.  Ailing,  99  U.  S.  463,  25  L.  ed.  438. 

When  a  railroad  company  has  made  and 
filed  a  map  and  survey  of  the  line  of  route  it 
intends  to  adopt  for  the  construction  of  its 
road  and  has  given  the  required  notice  to 
all  persons  affected  by  such  construction  and 
no  change  of  route  is  made  as  a  result  of  any 
proceeding  instituted  by  any  landowner  or 
occupant,  it  acquires  the  riglit  to  construct 
and  operate  a  railroad  upon  such  line  exclu- 
sive in  that  respect  as  to  all  other  railroad 
corporations  and  free  from  the  interference 
of  any  partv.  Rochester,  etc.,  R.  Co.  v.  New 
York,  etc.,  R.  Co.,  110  N.  Y.  128,  17  N.  E. 
G80. 

22.  District  of  Columbia  v.  Armes,  8  App. 
Cas.  (D.  C.)  393;  In  re  Volkmar  St.,  124  Pa. 
St.  320,  16  Atl.  867:  In  re  Pittsburgh,  2 
Watts  &  S.  (Pa.)  320;  State  v.  James,  4  Wis. 
408. 

23.  District  of  Columbia  v.  Armes,  8  App. 
Cas.  (D.  C.)  393;  Singer  v.  New  York.  47 
N.  Y.  App.  Div.  42,  62  N.  Y.  Suppl.  347  [af- 
firmed in  165  N.  Y.  658^  59  N.  E.  1130]; 
Forster  r.  Scott,  60  N.  Y.  Super.  Ct.  313,  17 
N.  Y.  Suppl.  479;  In  re  Furman  St.,  17  Wend. 
(N.  Y.)  649;  Bush  v.  McKeesport,  166  Pa.  St. 
57,  30  Atl.  1023.  Where  a  railroad  company 
condemns  a  portion  of  a  tract,  the  fact  that 
the  owner,  after  the  proceedings  are  insti- 
tuted, but  before  a  judgment  has  been  ren- 
dered confirming  the  award,  files  a  map  des- 
ignating such  portion  or  a  part  of  it  as  a  pub- 
lic street  will  not  affect  the  title  or  rights 
of  the  railroad  company.  Niagara  Falls  r. 
New  York  Cent.,  etc.,  R.  Co.,  41  N.  Y.  App. 
Div.  93,  58  N.  Y.  Suppl.  619. 

24.  New  York  Cent.^  etc.,  R.  Co.  v.  State, 
37  N.  Y.  App.  Div.  57,  55  N.  Y.  Suppl.  685. 

Filing  description  required  by  statute. — 
Wamesit  Power  Co.  r.  Allen,  120  Mass.  352. 

25.  Chandler  v.  Jamaica  Pond  Aqueduct 
Corp.,  114  Mass.  575. 

26.  People  r.  Hayden,  6  Hill  (N.  Y.)  359. 

27.  Fox  V.  Western  Pac.  R.  Co.,  31  Cal. 
538;  Arthur  v.  Pennsylvania  R.  Co.,  27  Leg. 
Int.  (Pa.)  237:  Bate  'v.  Philadelphia,  etc.,  R. 
Co.,  1  Montg.  Co.  Rep.  (Pa.)  47.   The  taking 
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a  railroad  is  filed,  the  land  over  which  it  passes  may  then  be  jprima  facie  consid- 
ered as  taking.^ 

5.  Commencement  of  Proceedings.  The  institution  of  condemnation  proceed- 
ings does  not  constitute  a  taking,  if  such  proceedings  are  afterward  discontinued  ;^ 
damages  being  paid  for  actual  losses  and  expense  incident  to  such  proceedings.^ 
The  institution  and  pendency  of  such  proceedings  does  not  deprive  the  owner  of 
the  riglit  of  alienation  ;  he  may  sell  and  convey  his  entire  estate  wholly  unre- 
strained thereby .^^  Judicial  proceedings  to  determine  whether  the  property  can 
be  taken  for  the  desired  use  and  how  much  must  be  paid  for  it  are  not  in  vio- 
lation of  the  inhibition  against  taking  private  property  without  compensation  and 
the  owner  is  not  disturbed  in  his  possession  thereby .^^ 

6.  Passage  of  Statute  or  Ordinance.  The  legislature  has  the  power  to  appro- 
priate property  directly  by  statute.^^  But  the  taking  of  property  directly  by  the 
act  of  the  legislature  is  the  exception  to  the  general  policy  of  such  legislation, 
and  to  have  this  effect  it  should 'distinctly  appear  by  the  terms  of  the  law  and  the 
circumstances  under  which  the  alleged  appropriation  was  made  that  the  purpose 
of  the  law  was  to  approprictte  and  take  by  force  of  the  statute.^  The  passage  of 
an  ordinance  by  a  municipality  authorized  by  statute  to  condemn  land  for  public 
purposes,  stating  its  election  to  appropriate  certain  property  amounts  to  a  present 
taking  of  such  property  and  entitles  the  landowner  to  institute  proceedings  to 
recover  compensation  therefor.^^ 

7.  Constructing  Drains,  Etc.  The  occupancy  and  use  of  the  land  of  an  indi- 
vidual for  the  purpose  of  constructing  and  maintaining  ditches  or  drains  is  such 
an  interference  with  the  proprietary  interests  of  the  individual  as  to  constitute  a 
taking  of  his  property .^^  The  construction  of  a  public  ditch  across  the  right  of 
way  of  a  railroad  company,  although  the  ditch  be  constructed  by  tiling  under  the 
surface,  is  an  appropriation  of  the  company's  property.^'  The  construction  by  a 
city  of  a  canal  in  a  street  for  the  purpose  of  drainage  is,  if  the  effect  is  to  destroy 
the  street  and  deprive  abutting  owners  of  access  to  their  property,  a  taking  of  the 


possession  and  grading  of  the  right  of  way 
by  a  railroad  company,  so  as  to  make  a  con- 
tinuous road-bed  nearly  one  hundred  miles  in 
length,  is  an  appropriation  of  the  land  form- 
ing a  part  of  such  right  of  wav.  Harsh- 
barger  r.  Mdland  R.  Co.,  131  Iiid.  177,  27 
K  E.  352,  30  N.  E.  1083. 

28.  Davidson  v.  Boston,  etc.,  R.  Co.,  3  Cush. 
(Mass.)  91. 

29.  Morris  v.  Wisconsin  Midland  R.  Co., 
82  Wis.  541,  52  N.  W.  758. 

30.  In  re  Franklin  St.,  14  Pa.  Super.  Ct. 
403. 

31.  Duluth  Transfer  R.  Co.  v.  Northern 
Pac.  R.  Co.,  51  Minn.  218,  53  N.  W.  366. 

32.  Kansas  City  v.  Ward,  134  Mo.  172,  35 
S.  W.  600.  See  also  U.  S.  v.  Oregon  R.,  etc., 
Co.,  16  Fed.  524,  9  Sawy.  61. 

33.  People  f.  Collis,  20  N.  Y.  App.  Div. 
341,  46  N.  Y.  Suppl.  727;  Smedley  v.  Erwin, 
51  Pa.  St.  445.  See  also  In  re  Chestnut  St., 
118  Pa.  St.  593,  12  Atl.  585;  Pliiladelphia  v. 
Lennard.  97  Pa.  St.  242;  Smith  v.  U.  S.,  32 
Ct.  CI.  295. 

34.  New  York  Cent.,  etc.,  R.  Co.  v.  State, 
37  N.  Y.  App.  Div.  57,  55  N.  Y.  Suppl.  685; 
Sixth  Ave.  R.  Co.  v.  Gilbert  El.  R.  Co.,  3  Abb. 
N.  Cas.  (N.  Y.)  372;  Garwin  r.  Columbus. 
5  Ohio  S.  &  C.  PI.  Dec.  333,  5  Ohio  N.  P.  236 ; 
Brower  v.  Philadelphia,  142  Pa.  St.  350,  21 
Atl.  828  [distinguishing  Smedley  v.  Erwin, 
51  Pa.  St.  445]  ;   Lebanon   School-Dist.  v. 


Lebanon  Female  Seminary,  (Pa.  1888)  12  Atl. 
857;  Smith  v.  U.  S.,  32  Ct.  CI.  295. 

35.  In  re  Delafield,  109  Fed.  577.  See  also 
McMicken  v.  Cincinnati,  4  Ohio  St.  394. 

The  vote  of  a  corporation  that  "  the  di- 
rectors be  authorized  to  build  the  Brown 
Island  boom  this  reason  "  is  ncrt  a  taking  of 
land  for  that  purpose  within  Me.  Spec.  Laws 
(1859),  c.  352,  §  1,  by  which  said  corporation 
is  empowered  to  take  and  use  shores,  flats  and 
lands  adjacent  to  and  nccessar}'^  for  the  erec- 
tion and  occupation  of  its  boom,  under  cer- 
tain terms  and  conditions  specified  in  said  act. 
Lancaster  v.  Kennebec  Log  Driving  Co.,  62 
Me.  272. 

36.  Neio  Jersey. — Ward  v.  Peck,  49  N.  J.  L. 
42,  6  Atl.  805. 

Neio  York. —  People  v.  Haines,  49  N.  Y. 
587 ;  People  i:  Nearing,  27  N.  Y.  306. 

North  Carolina. —  State  v.  New,  130  N.  C. 
731,  41  S.  E.  1033. 

Pennsylvania. —  Strasburg  v.  Backman,  21 
Wkly.  Notes  Cas.  462. 

Wisconsin.—  Smith  v.  Gould,  61  Wis.  31,  20 
N.  W.  369. 

Arching  over  a  natural  watercourse  which 
has  been  used  as  a  drain,  so  as  to  make  of 
it  a  closed  sewer  instead  of  an  open  one,  does 
not  subject  the  land  to  a  new  easement. 
Jeanette  v.  Eschallier,  7  Pa.  Dist.  268. 

37.  Lake  Erie,  etc.,  R.  Co.  v.  Hancock 
County,  63  Ohio  St.  23,  57  N.  E.  1009. 
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property  of  sucli  abutting  owners.^  A  municipality  has  power  to  use  a  public 
way  lying  outside  its  boundaries  for  the  purpose  of  drainage  without  compensation 
to  adjacent  property  holders  for  the  consequential  injuries.^^ 

8.  Discharge  of  Sewage.  The  discharge  of  sewage  on  the  property  of  an 
individual  is  a  taking  of  property  within  the  meaning  of  the  constitution,^  as  is 
also  its  discharge  into  a  stream,  where  the  effect  is  to  destroy  the  value  of  the 
stream  itself  or  of  private  property  situated  on  it.^^ 

9.  Diversion  of  Water.  The  diversion  of  water,  whether  in  a  stream  or  in  a 
well  or  spring,  or  percolating  through  the  soil,  is  a  taking  of  it  for  which 
compensation  must  be  made.^^ 


38.  Houston  v.  Kleinecke,  (Tex.  Civ.  App. 
1894)  26  S.  W.  250. 

39.  Cummins  f.  Seymour,  79  Ind.  491,  41 
Am.  Rep.  618. 

40.  New  York  Cent.,  etc.,  R.  Co.  v.  Roch- 
ester, 127  N.  Y.  591,  28  N.  E.  416;  Chapman 
V.  Rochester,  110  N.  Y.  273,  18  N.  E.  88,  6 
Am.  St.  Rep.  366,  1  L.  R.  A.  296;  Moody  r. 
Saratoga  Springs,  17  N.  Y.  App.  Div.  207, 
45  N.  Y.  Suppl.  365  [affirmed  in  163  N.  Y. 
581,  57  N.  E.  1118J  ;  Sammons  v.  Gloversville, 
34  Misc.  (N.  Y.)  459,  70  N.  Y.  Suppl.  284; 
Clark  'v.  Peckham,  9  R.  I.  455;  Winn  v. 
Rutland,  52  Vt.  481. 

Discharge  upon  an  oyster-bed. —  Huff  mire 
V.  Brooklyn,  162  N.  Y.  584,  57  N.  E.  176,  48 
L.  R.  A.  42  L. 

41.  California. —  Peterson  v.  Santa  Rosa, 
119  Cal.  387,  51  Pac.  557. 

Connecticut. — Waterbury  v.  Piatt,  76  Conn. 
435,  56  Atl.  856;  Piatt  v.  Waterbury,  72 
Conn.  531,  45  Atl.  154,  77  Am.  St.  Rep.  335, 
48  L.  R.  A.  691;  Nolan  v.  New  Britain,  69 
Conn.  668,  38  Atl.  703;  Kellogg  v.  New 
Britain,  62  Conn.  232,  24  Atl.  996. 

Illinois. —  Robb  v.  La  Grange,  158  HI.  21, 
42  N.  E.  77 ;  Dwight  v.  Hayes,  150  111.  273,  37 
N.  E.  218,  41  Am.  St.  Rep.  367  ;  Bloomington 
V.  Costello,  65  111.  App.  407. 

Massachusetts. —  Washburn,  etc.,  Mfg.  Co. 
V.  Worcester,  153  Mass.  494,  27  N.  E.  664; 
Worcester  Gaslight  Co.  v.  Worcester  County, 
138  Mass.  289. 

Minnesota. —  O'Brien  v.  St.  Paul,  18  Minn. 
176. 

Missouri. —  Smith  v.  Sedalia,  152  Mo.  283, 
53  S.  W.  907,  48  L.  R.  A.  711;  Joplin  Consol. 
Min.  Co.  V.  Joplin,  124  Mo.  129,  27  S.  W. 
406. 

liiew  Jersey. —  Doremus  v.  Paterson,  (Err. 
&  App.  1903)  55  Atl.  304;  Simmons  v.  Pat- 
erson, 60  N.  J.  Eq.  385,  45  Atl.  995,  83  Am. 
St.  Rep.  642,  48  L.  R.  A.  717. 

'Nexo  York. —  Chapman  v.  Rochester,  110 
N.  Y.  273,  18  N.  E.  88,  6  Am.  St.  Rep.  366, 
1  L.  R.  A.  296;  Moody  v.  Saratoga  Springs, 
17  N.  Y.  App.  Div.  207,  45  N.  Y.  Suppl.  365 
[affirmed  in  163  N.  Y.  581,  57  N.  E.  1118]; 
Bolton  V.  New  Rochelle,  84  Hun  281,  32 
N.  Y.  Suppl.  442;  Schriver  v.  Johnston,  71 
Hun  232,  24  N.  Y.  Suppl.  1083;  Hooker  v. 
Rochester.  12  N.  Y.  Suppl.  671. 

OMo.— Mansfield  v.  Hunt,  19  Ohio  Cir.  Ct. 
488,  10  Ohio  Cir.  Dec.  567, 

Pennsylvania. —  Good  v.  Altoona  City,  162 
Pa.  St.  493,  29  Atl.  741,  42  Am.  St.  Ren.  840. 

England. —  See  Cator  V.  Lewisham  Dist.  Bd. 
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of  Works,  5  B.  &  S.  115,  11  Jur.  N.  S.  340, 
34  L.  J.  Q.  B.  74,  13  L.  T.  Rep.  N.  S.  212,  13 
Wkly.  Rep.  254,  117  E.  C.  L.  115;  Atty.-Gen. 
V.  Birmingham,  4  Kay  &  J.  528,  6  Wkly.  Rep. 
811;  Lillywhite  v.  Trimmer,  36  L.  J.  Ch.  525, 
16  L.  T.  Rep.  N.  S.  318,  15  Wkly.  Rep.  763. 

Public  necessity  not  a  defense. —  Piatt  v. 
Waterbury,  72  Conn.  531,  45  Atl.  154,  77  Am. 
St.  Rep.  335,  48  L.  R.  A.  691.  But  see  Val- 
paraiso V.  Moffitt,  12  Ind.  App.  250,  39  N.  E. 
909,  54  Am.  St.  Rep.  522. 

Rule  inapplicable  to  public  waters. —  Savre 
V.  Newark,  60  N.  J.  Eq.  361,  45  Atl.  985,^83 
Am.  St.  Rep.  629,  48  L.  R.  A.  722.  See  also 
Attwood  V.  Bangor,  83  Me.  582,  22  Atl.  466. 
Compare  Haskell  v.  New  Bedford,  108  Mass. 
208. 

Taking  away  a  riparian  owner's  prescrip- 
tive right  to  pollute  the  waters  of  a  stream 
is  a  taking  of  his  property  for  a  public  use. 
Sprague  v.  Dorr,  185  Mass.  10,  69  N.  E.  344. 

42.  Alabama. —  Burden  v.  Stein,  27  Ala. 
104,  62  Am.  Dec.  758;  Stein  v.  Berden,  24 
Ala.  130,  6  Am.  Dec.  453. 

Connecticut. —  Harding  v.  Stamford  Water 
Co.,  41  Conn.  87;  W^adsworth  r.  Tillotson,  15 
Conn.  366,  39  Am.  Dec.  391;  Hooker  v.  New 
Haven,  etc.,  R.  Co.,  14  Conn.  146,  36  Am. 
Dec.  477. 

Kentucky. —  Maysville,  etc.,  R,  Co.  v.  In- 
gram, 30  S.  W.  8,  16  Ky.  L.  Rep.  853. 

Massachusetts. —  Gloucester  Water  Supply 
Co.  V.  Gloucester,  179  Mass.  365,  60  N.  E. 
977 ;  Washburn,  etc.,  Mfg.  Co.  v.  Worcester, 
153  Mass.  497,  27  N.  E.  664;  Boston  Belting 
Co.  V.  Boston,  153  Mass.  307,  25  N.  E.  613; 
Worcester  Gaslight  Co.  v.  Worcester  County, 
138  Mass.  289;  Brookline  V.  Mackintosh,  133 
Mass.  215;  iEtna  Mills  v.  Brookline,  127 
Mass.  59 ;  ^na  Mills  v.  Waltham,  126  Mass. 
422 ;  Bailey  v.  Woburn,  126  Mass.  416. 

Nebraska. —  Crawford  Countv  v.  Hathaway, 
(1903)  93  N.  W.  781,  60  L.  R.  A.  889. 

Neio  Jersey. —  Trenton  Water  Power  Co.  v. 
Reff,  36  N.  J.  L.  335. 

07iio.— Cooper  v.  Williams,  5  Ohio  391,  24 
Am.  Rep.  299,  4  Ohio  253,  22  Am.  Dec.  745. 

Pennsylvania. —  Leiby  v.  Clear  Spring 
Water  Co.,  205  Pa.  St.  634,  55  Atl.  782; 
Union  Canal  Co.  v.  Stump,  81*  Pa.  St.  255: 
Heilman  v.  Union  Canal  Co..  50  Pa.  St.  268. 

Utah.— Fisher  v.  Bountiful  City,  21  Utah 
29,  59  Pac.  520. 

United  States. —  Avery  v.  Fox,  2  Fed.  Cas. 
No.  674,  1  Abb.  246. 

England. —  Ferrand  v.  Bradford,  21  Beav< 
412,  2  Jur.  N.  S.  175. 
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10.  Flooding  Land.  When  land  is  injured  by  flooding  caused  by  the  obstruc- 
tion of  tlie  flow  of  water  or  its  diversion  from  its  natural  channel  there  is  such  a 
taking  as  entitles  the  owner  to  compensation.^  This  rule  is  subject  to  the  gen- 
eral limitation  that  when  tlie  injury  is  remote  and  consequential  the  owner  is  not 
entitled  to  compensation.^ 


See  18  Cent.  Dig.  tit.  "Eminent  Domain," 
§  252. 

But  see  De  Baker  v.  Southern  California 
R.  Co.,  106  Cal.  257,  39  Pac.  610,  46  Am.  St. 
Rep.  237;  Todhunter  r.  State,  (Cal.  1886)  11 
Pac.  604;  Green  v.  State,  73  Cal.  29,  11  Pac. 
602,  14  Pac.  610. 

Where  a  well  became  permanently  dry  on 
account  of  the  construction  of  a  water  chan- 
nel by  the  United  States  government  at  a  con- 
siderable depth  below  the  water  level  of  the 
well,  whereby  the  water  percolated  from  the 
Avell  into  the  channel,  but  the  channel  occu- 
pied no  part  of  the  premises  in  which  the  well 
was  situated,  this  did  not  constitute  a  taking. 
Alexander  v,  U.  S.,  25  Ct.  CI.  87.  But  under 
a  statute  providing  that  in  estimating  dam- 
ages regard  shall  be  had  to  all  the  damage 
done  to  the  party,  whether  by  taking  his  prop- 
erty or  by  injuring  it  in  any  manner,  if  a 
town  lawfully  takes  land  and  constructs  a 
sewer  therein,  whereby  a  well  upon  land  which 
is  neither  taken,  nor  adjoining  that  which 
is  taken,  is  made  dry,  the  well  being  fed  by 
water  percolating  through  the  soil,  such  town 
is  liable.  Trowbridge  v.  Brookline,  144  Mass. 
139,  10  N.  E.  796. 

The  permanent  destruction  of  a  waterfall 
by  the  construction  of  public  works  is  an  ap- 
propriation of  such  waterfall.  Canal  Com'rs 
V.  People,  5  Wend.  (N.  Y.)  423. 

43.  Arkansas. —  Springfield,  etc.,  R.  Co.  v. 
Rhea,  44  Ark.  258. 

California. —  Rudel  v.  Los  Angeles  County, 
118  Cal.  281,  50  Pac.  400. 

Illinois. —  Toledo,  etc.,  R.  Co.  v.  Morrison, 

71  111.  616. 

Irxliana. — North  Vernon  r.  Voegler,  89  Ind. 
77 ;  Indianapolis,  etc.,  R.  Co.  v.  Smith,  52 
Ind.  428. 

Iowa. —  Ellis  V.  lowj-  City,  29  Iowa  229. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Brin- 
ton,  109  Ky.  180,  58  S.  W.  604,  22  Ky.  L. 
Rep.  664;  Stith  v.  Louisville,  etc.,  R.  Co., 
109  Ky.  168,  58  S.  W.  600,  22  Ky.  L.  Rep. 
653;  Kemper  v.  Louisville,  13  Bush  87;  Mays- 
ville,  etc.,  R.  Co.  v.  Ingram,  30  S.  W.  8,  16 
Ky.  L.  Rep.  853. 

Louisiana. —  Mabire  v.  Canal  Bank,  11  La. 
83,  30  Am.  Dec.  710. 

Maryland. — Cumberland  v.  Willison,  50  Md. 
138,  33  Am.  Rep.  304. 

Massachusetts. —  Haskell  v.  New  Bedford, 
108  Mass.  208;  Gile  v.  Stevens,  13  Gray  146. 

Michigan. —  Grand  Rapids  Booming  Co.  v. 
Jarvis,  30  Mich.  308. 

Minnesota. —  Carlson  v.  St.  Louis  River 
Dam,  etc.,  Co.,  73  Minn.  128,  75  N.  W.  1044, 

72  Am.  St.  Rep.  610,  41  L.  R.  A.  371;  In  re 
Minnetonpa  Lake  Imp.  Co.,  56  Minn.  513,  58 
N.  W.  295,  45  Am.  St.  Rep.  494;  Weaver  v. 
Mississippi,  etc.,  R.,  etc.,  Co.,  28  Minn.  534, 
11  N.  W.  114. 


Mississippi. —  Rainey  v.  Hinds  County,  78 
Miss.  308,  28  So.  875. 

Missouri. —  Rose  v.  St.  Charles,  59  Mo. 
509. 

New  Hampshire. —  Eaton  v.  Boston,  etc., 
R.  Co.,  51  N.  H.  504,  12  Am.  Rep.  147. 

New  Jersey. —  Trenton  Water  Power  Co.  r. 
Raff,  36  N.  J.  L.  335. 

North  Carolina. —  Beach  v.  Wilmington, 
etc.,  R.  Co.,  120  N.  C.  498,  26  S.  E.  703. 

Oregon. —  Oregon,  etc.,  R.  Co.  v.  Barlow,  3 
Oreg.  311. 

Pennsylvania. —  Goulden  i\  Franklin,  3 
Lane.  L.  Rev.  340. 

Washington. —  Wendel  v.  Spokane  County, 
27  Wash.  121,  67  Pac.  576,  91  Am.  St.  Rep. 
825. 

Wisconsin. —  Smith  v.  Gould,  61  Wis.  31, 
20  N.  W.  369;  Arimond  v.  Green  Bay,  etc., 
Canal  Co.,  31  Wis.  316;  Pettigrew  v.  Evans- 
ville,  25  Wis.  223,  3  Am.  Rep.  50. 

United  States.— V.  S.  v.  Lynch,  188  U.  S. 
445,  23  S.  Ct.  349,  47  L.  ed.  539;  Pumpelly 
V.  Green  Bav,  etc.,  Canal  Co.,  13  Wall.  166, 
20  L.  ed.  557 ;  King  v.  U.  S.,  50  Fed.  9. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  253  et  seq. 

Although  the  flooding  of  the  land  is  only 
occasional,  it  is  still  within  the  provisions  of 
the  English  Lands  Clauses  Act.  Ware  v. 
Regent's  Canal  Co.,  3  De  G.  &  J.  212,  5  Jur. 
N.  S.  25.  28  L.  J.  Ch.  153,  7  Wkly.  Rep.  67, 
60  Eng.  Ch.  165. 

A  city  is  liable  for  the  permanent  submer- 
sion of  property  by  the  construction  of  a  dam 
for  the  purposes  of  water-supply,  although 
such  dam  is  authorized  by  the  legislature. 
Albany  r.  Sikes,  94  Ga.  30,  20  S.  E.  257,  47 
Am.  St.  Rep.  132,  26  L.  R.  A.  653;  Baltimore 
V.  Merryman,  86  Md.  584,  39  Atl.  98. 

Channel  made  through  the  land. —  When  a 
city  discharges  all  the  surface  water  carried 
to  a  particular  point  in  such  a  manner  that 
the  water  by  its  own  force  makes  a  channel 
through  the  land  of  an  individual,  this  is  a 
taking  of  such  land  for  public  use.  Miller  v. 
Morristown,  47  N.  J.  Eq.  62,  20  Atl.  61  [af- 
firmed in  48  N.  J.  Eq.  645,  25  Atl.  20]. 

Subsequent  rebuilding  of  dam. —  W^here  a 
mill-dam,  which  was  erected  under  a  law  in 
force  at  the  time,  was  carried  away  after 
the  act  was  repealed,  its  subsequent  rebuild- 
ing and  the  renewed  flowing  of  lands  caused 
thereby,  constituted  a  fresh  and  unauthorized 
taking  of  private  property.  Pratt  v.  Brown,  3 
Wis.  603. 

44.  Green  v.  State,  73  Cal.  29,  11  Pac.  602, 
14  Pac.  610;  Payne  v.  Kansas  City,  etc.,  R. 
Co.,  112  Mo.  6,  20  S.  W.  322,  17  L.  R.  A. 
628;  Norris  v.  Vermont  Cent.  R.  Co.,  28  Vt. 
99;  Mclntyre  v.  U.  S.,  25  Ct.  CI.  200;  Salli- 
otte  V.  King  Bridge  Co.,  122  Fed.  378,  58 
C.  C.  A.  466,  65  L.  R.  A.  620;  Holyoke 
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11.  Removal  of  Lateral  Support.  An  owner  of  land,  being  entitled  to  the 
lateral  support  of  the  adjoining  land,  must  be  compensated  for  an  injury  occa- 
sioned by  the  removal  of  such  lateral  support  by  a  municipality,^-^  a  railroad,''^  or 
a  plank-road  company.^^ 

12.  Obstructing  Street  or  Highway.  An  abutting  owner  on  a  street  or  high- 
way has  a  right  to  the  common  and  unobstructed  use  thereof,  so  far  as  is  neces- 
sary to  afford  him  incidental  easements  of  which  he  cannot  be  deprived  by 
legislative  action  without  his  consent  or  just  compensation/^ 

13.  Change  of  Grade  of  Street  or  Highway  —  a.  By  Municipality.  The  gen- 
eral rule  is  that  an  injury  caused  by  a  change  of  grade  in  a  street  made  by  a 
municipality  under  the  authority  of  law  and  with  due  care  does  not  entitle  an 
abutting  owner  to  compensation  in  the  absence  of  a  constitutional  or  statutory 
provision  to  that  effect.^^  Under  the  statutes  and  constitutional  provisions  of 
some  states  as  to  damaging  or  injuring  property,  municipalities  must  make  com- 


Water-Power  Co.  v>.  Connecticut  River  Co., 
20  Fed.  71. 

Illustrations. —  Where  a  levee  built  on  one 
side  of  the  Sacramento  river  caused  an  over- 
flow of  lands  two  miles  below,  seven  years  af- 
ter the  erection  of  the  levee,  this  was  held  not 
to  be  a  taking  of  the  overflov/ed  land.  Lamb 
%\  Reclamation  Dist.  No.  108,  73  Cal.  125,  14 
Pac.  625,  2  Am.  St.  Rep.  775.  So  damages 
cannot  be  recovered  for  injuries  to  land  which 
is  not  itself  overflowed,  but'  is  rendered  less 
valuable  by  reason  of  the  noxious  and  offen- 
sive smells  which  proceed  from  the  land  which 
is  overflowed.  Fuller  v,  Chicopee  Mfg.  Co., 
16  Gray  (Mass.)  46;  Fames  v.  New  England 
Worsted  Co.,  11  Mete.  (Mass.)  570. 

45.  Cabot  \j.  Kingman,  166  Mass.  403,  44 
N.  E.  344,  33  L.  R.  A.  45 ;  McCollough  v.  St. 
Paul,  etc.,  R.  Co.,  52  Minn.  12,  53  N.  W.  802 ; 
Nichols  V.  Duluth,  40  Minn.  389,  42  N.  W.  84, 
12  Am.  St.  Rep.  743:  Dyer  v.  St.  Paul,  27 
Minn.  457,  8  N.  W.  217. 

46.  Baltimore,  etc.,  R.  Co.  X).  Reaney,  42 
Md.  117;  Costigan  v.  Pennsylvania  R.  Co.,  54 
N.  J.  L.  233,  23  Atl.  810;  Mosier  v.  Oregon 
Nav.  Co.,  39  Oreg.  256,  64  Pac.  453,  87  Am. 
St.  Rep.  652;  Richardson  v.  Vermont  Cent. 
R.  Co.,  25  Vt.  465,  60  Am.  Dec.  283.  But  see 
Hortsman  v.  Covington,  etc.,  R.  Co.,  18 
B.  Mon.  (Ky.)  218;  Boothby  v.  Androscog- 
gin, etc.,  R.  Co.,  51  Me.  318. 

47.  Williams  v.  National  Bridge  Plank 
Road  Co.,  21  Mo.  580. 

48.  Connecticut. —  Bradley  v.  New  York, 
etc.,  R.  Co.,  21  Conn.  294. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Ayres,  106 
111.  511. 

Iowa. —  Dairy  v.  Iowa  Cent.  R.  Co.,  113 
Iowa  716,  84  N.  W.  688;  Cadle  v.  Muscatine 
Western  R.  Co.,  44  Iowa  11. 

Kansas. —  Ottawa,  etc.,  R.  Co.  v.  Peterson, 
51  Kan.  604,  33  Pac.  606;  Chicago,  etc.,  R. 
Co.  V.  Union  Invest.  Co.,  51  Kan.  600,  33  Pac. 
378. 

Kentucky. — Transylvania  University  v.  Lex- 
ington, 3  B.  Mon.  25,  38  Am.  Dec.  173 ;  Louis- 
ville Southern  R.  Co.  v.  Hooe,  35  S.  W.  266, 
18  Ky.  L.  Rep.  521 ;  Maysville,  etc.,  R.  Co.  v. 
Lynch,  14  Ky.  L.  Rep.  671;  Henderson  Belt 
R.  Co.  V.  Stapp,  14  Ky.  L.  Rep.  111. 

Missouri. —  Smith  v.  Kansas  City,  etc.,  R. 
Co.,  98  Mo.  20,  11  S.  W.  259. 
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New  York. —  Corey  v.  Buffalo,  etc.,  R.  Co., 
23  Barb.  482. 

United  States. — Shepherd  v.  Baltimore,  etc., 
R.  Co.,  130  U.  S.  426,  9  S.  Ct.  598,  32  L.  ed. 
970. 

Application  of  rule. —  The  rule  has  been  ap- 
plied in  case  of  construction  of  streets  by 
embankments  (Atchison,  etc.,  R.  Co.  v  Pratt, 
53  111.  App.  263;  Indianapolis,  etc.,  R.  Co.  r. 
Smith,  52  Ind.  428 ;  Park  v.  Chicago,  etc.,  R. 
Co.,  43  Iowa  636;  Fletcher  v..  Auburn,  eic, 
R.  Co.,  25  Wend.  462 ;  Cumberland  Valley  R. 
Co.  V.  Rhoadarmer,  107  Pa.  St.  214)  ;  or  by 
bridges  or  viaducts  (Rigney  v.  Chicago,  102 
111.  64;  Willamette  Iron  Works  v.  Oregon 
R.,  etc.,  Co.,  26  Oreg.  224,  37  Pac.  1016,  40 
Am  St.  Rep.  620,  29  L.  R.  A.  88;  Gibson  v. 
Fifth  Ave.,  etc..  Bridge  Co.,  192  Pa.  St.  55, 
43  Atl.  339,  73  Am.  St.  Rep.  795;  Jones  v. 
Erie,  etc.,  R.  Co.,  151  Pa.  St.  30,  25  Atl.  134, 
31  Am.  St.  Rep.  722,  17  L.  R.  A.  758 ;  Prater 
V.  Hamilton  Countv,  90  Tenn.  661,  19  S.  W. 
233 ;  Seattle  Transfer  Co.  v.  Seattle,  27  Wash. 
520,  68  Pac.  90).  But  when  a  bridge  is  so 
constructed  as  to  form  a  part  of  the  highway, 
abutting  owners  are  not  entitled  to  compensa- 
tion. Willets  Mfg.  Co.  V.  Mercer  County,  62 
N.  J.  L.  95,  40  Atl.  782;  Jones  v.  Keith,  37 
Tex.  394,  14  Am.  Ren.  382.  See  also  Hurt  r. 
Atlanta,  100  Ga.  274^,  28  S.  E.  65. 

Private  ways. —  It  has  been  held  that  the 
landowner  is  entitled  to  compensation  for  ob- 
struction of  a  private  way  for  railroad  tracks. 
Union  R.  Transfer,  etc.,  Co.  v.  Moore,  80  Ind. 
458;  Kansas  City,  etc.,  R.  Co.  v.  Farrell,  76 
Mo.  183.  So  the  owner  of  a  private  right  of 
way  is  entitled  to  compensation  where  its 
use  is  destroyed  by  a  culvert  constructed  by 
the  municipality.  De  Lauder  v.  Baltimore 
County  Com'rs,  94  Md.  1,  50  Atl.  427. 

49.  Arkansas. —  Simmons  v.  Camden,  20 
Ark.  276,  7  Am.  Rep.  620. 

Colorado. —  Aicher  v.  Denver.  10  Colo.  App, 
413,  52  Pac.  86. 

Connecticut. —  Gilpin  v.  Ansonia,  68  Conn. 
72,  35  Atl.  777. 

Florida. —  Selden  v.  Jacksonville,  28  Fla. 
558,  10  So.  457,  29  Am.  St.  Rep.  278,  14 
L.  R.  A.  370. 

Indiana. —  Princeton  v.  Geislie,  93  Ind.  102; 
Weis  V.  Madison,  75  Ind.  241,  39  Am.  Rep. 
135;  Macy  v.  Indianapolis,  17  Ind.  267. 
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pensation  for  injuries  so  caused.^  It  seems,  however,  that,  apart  from  any  statu- 
tory or  constitutional  provision  when  in  the  course  of  grading  or  improving 
streets  real  estate  is  actually  invaded  by  superinduced  additions  of  earth,  sand,  or 
other  material  or  is  otherwise  so  physically  injured  that  its  usefulness  is  effectually 


Kentucky. —  Newport  Bridge  Co.  v.  Foote, 
9  Bush  264.  This  case  was  decided  in  1873. 
It  will  be  noticed  that  the  Kentucky  consti- 
tution of  1891  does  contain  the  words  "  taken, 
injured,  or  destroyed."  Wolfe  v.  Covington, 
etc.,  R.  Co.,  15  B.  Mon.  404;  Keasy  f.  Louis- 
ville, 4  Dana  154,  29  Am.  Dec.  395. 

Maryland. —  Green  v.  City,  etc.,  R.  Co.,  78 
Md.  294,  28  Atl.  626,  44  Am.  St.  Rep.  288. 

"New  York. — Smith  v.  White  Plains,  67  Hun 
81,  22  N.  Y.  Suppl.  450;  Wilson  v.  New  York 
Cent.,  etc.,  R.  Co.,  2  N.  Y.  Suppl.  65. 

Oregon. —  Brand  v.  Multnomah  County,  38 
Oreg.  79,  60  Pac.  390,  62  Pac.  209,  84  Am.  St. 
Rep.  772,  50  L.  R.  A.  389. 

South  Carolina. —  Garraux  v.  Greenville,  53 
S.  C.  575,  31  S.  E.  597;  Cherry  v.  Rock  Hill, 
48  S.  C.  553,  26  S.  E.  798. 

Virginia. —  Roanoke  Gas  Co.  v.  Roanoke,  88 
Va.  810,  14  S.  E.  665. 

Wisconsin. —  Walish  v.  Milwaukee,  95  Wis. 
16,  69  N.  W.  818;  Colcough  v.  Milwaukee,  92 
Wis.  182,  65  N.  W.  1039 ;  Drummond  v.  Eau 
Claire,  85  Wis.  556,  55  N.  W.  1028;  Smith 
r.  Eau  Claire,  78  Wis.  457,  47  N.  W.  830. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  269. 

In  England  the  lessee  of  a  house  which  is 
injuriously  affected  by  the  raising  of  the 
grade  of  a  street  is  entitled  to  compensation, 
although  the  special  act  contains  no  provision 
allowing  it.  Reg.  v.  St.  Luke's  Church,  L.  R. 
7  Q.  B.  148,  41  L.  J.  Q.  B.  81,  25  L.  T.  Rep. 
N.  S.  914,  20  Wkly.  Rep.  209.  See  also  Fur- 
ness  R.  Co.  v.  Cumberland  Co-operative  Bldg. 
Soc,  49  J.  P.  292,  52  L.  T.  Rep.  N.  S.  144. 

What  constitutes  a  change. —  The  extension 
of  the  level  of  a  street  by  filling  in  its  sides  as 
far  as  the  front  line  of  the  abutting  lots, 
without  raising  the  level  of  the  street  above 
the  established  grade,  does  not  constitute  a 
change  of  grade.  Bissell  v.  Larchmont,  57 
N.  Y.  App.  Div.  61,  67  N.  Y.  Suppl.  962.  The 
construction  of  a  viaduct  along  a  street  is 
held  by  the  New  York  courts  not  to  be  a  mere 
change  of  grade.  Manhattan  R.  Co.  v.  New 
York,  89  Hun  (N.  Y.)  429,  35  N.  Y.  Suppl. 
505.  But  in  Wisconsin  it  is  held  that  the  oc- 
cupation of  the  entire  street  for  the  approach 
to  a  viaduct,  where  the  approach  is  supported 
by  columns  resting  on  the  surface  of  the 
street,  is  merely  a  change  of  grade.  Walish 
r.  Milwaukee,  95  Wis.  16,  69  N.  W.  818. 

Bridge  approach. —  An  approach  to  a  wagon 
bridge  which  gradually  ascends  from  the 
natural  level  of  the  street  to  the  level  of  the 
bridge  does  not  impose  any  additional  servi- 
tude on  the  street  so  as  to  render  the  city 
liable  to  an  abutting  owner.  Willis  v. 
Winona,  59  Minn.  27,  60  N.  W.  814,  26 
L.  R.  A.  142.  Where  the  legislature  granted 
a  franchise  to  a  company  to  build  a  bridge, 
providing  that  one  of  its  approaches  should 
conform  to  the  grade  of  a  certain  street,  it  in 


fact  merely  established  the  grade  of  that  part 
of  the  street,  and  hence  an  abutting  owner 
was  entitled  to  no  compensation.  Brand  v. 
Multnomah  County,  38  Oreg.  79,  60  Pac.  390, 
62  Pac.  209,  84  Am.  St.  Rep.  772,  50  L.  R.  A. 
389.  Raising  the  grade  of  a  street  by  build- 
ing approaches  for  a  street  bridge,  for  the 
purpose  of  abolishing  grade  railway  crossings, 
is  not  such  a  taking  of  the  property  of 
abutting  owners  as  to  entitle  them  to  dam- 
ages. Talbot  V.  New  York,  etc.,  R.  Co.,  151 
N.  Y.  155,  45  N.  E.  382. 

Cannot  authorize  railroad  to  change. —  A 
city  has  no  power  to  authorize  a  railroad  to 
so  change  the  grade  of  a  street  as  to  cause  in- 
jury to  one  abutting  owner  not  common  to 
other  owners  of  adjacent  lands,  unless  such 
owner  is  compensated.  Belt  Line  St.  R.  Co. 
V.  Crabtree,  2  Tex.  App.  Civ.  Cas.  §  662. 

No  compensation  to  non-abutting  owner. — 
In  re  Grade  Crossing  Com'rs,  46  N.  Y.  App. 
Div.  473,  61  N.  Y.  Suppl.  748  [affirmed  in 
166  N.  Y.  69,  59  N.  E.  706]. 

50.  Alabama. —  Montgomery  v.  Townsend, 
80  Ala.  489,  2  So.  155,  60  Am.  Rep.  112. 

California. —  Eachus  v.  Los  Angeles,  130 
Cal.  492,  62  Pac.  829,  80  Am.  St.  Rep.  147; 
Reardon  v.  San  Francisco,  66  Cal.  492,  6  Pac. 
317,  56  Am.  Rep.  109. 

Colorado. —  Denver  v,  Bonesteel,  30  Colo. 
107,  69  Pac.  595. 

Georgia. —  Peel  v.  Atlanta,  85  Ga.  138,  11 
S.  E.  582,  8  L.  R.  A.  787 ;  Moore  v.  Atlanta, 
70  Ga.  611;  Atlanta  v.  Green,  07  Ga.  386. 

/ZHnois.— Winnetka  v.  Clifford,  201  111.  475, 
6Q  N.  E.  384;  Chicago  v.  Lonergan,  196  111. 
518,  03  N.  E.  1018;  Chicago  v.  Jackson,  190 
111.  496,  63  N.  E.  1013,  1135;  Schroeder  v, 
Joliet,  189  111.  48,  59  N.  E.  550,  52  L.  R.  A. 
634;  Bloomington  v.  Pollock,  141  111.  346,  31 
N.  E.  146;  Elgin  v.  Eaton,  83  111.  535,  25  Am. 
Rep.  412;  Chicago  v.  McShane,  102  111.  App. 
239. 

Kentucky. — Layman  v.  Beeler,  113  Kj.  221, 
67  S.  W.  995,  24  Ky.  L.  Rep.  174;  Ludlow  v. 
Detweller,  47  S.  W.  881,  20  Ky.  L.  Rep.  894. 

Massachusetts. —  See  Putnam  v.  Boston, 
etc.,  R.  Corp.,  182  Mass.  351,  65  N.  E.  790. 

Minnesota. — Dickerman  v.  Duluth,  88  Minn. 
288,  92  N.  W.  1119. 

Missouri. —  St.  Louis,  etc.,  R.  Co.  v.  Knapp, 
160  Mo.  346,  61  S.  W.  300;  Hickman  r.  Kan- 
sas City,  120  Mo.  110,  25  S.  W.  225,  41  Am. 
St.  Rep.  684,  23  L.  R.  A.  658 ;  Van  de  Vere  v. 
Kansas  City,  107  Mo.  83,  17  S.  W.  695,  28 
Am.  St.  Rep.  396;  Sheehy  v.  Kansas  City 
Cable  Co.,  94  Mo.  574,  7  S.  W.  579,  48  Am.  St. 
Rep.  396 ;  Johnson  v.  Boonville,  85  INIo.  App. 
199.  Compare  Taylor  v.  St.  Louis,  14  Mo.  20, 
55  Am.  Dec.  89,  decided  before  the  words  "  or 
damaged "  were  inserted  in  the  constitution. 

Montana. —  Less  v.  Butte,  28  Mont.  27,  72 
Pac.  140,  98  Am.  St.  Rep.  545,  61  L.  R.  A. 
601. 
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destroyed  or  impaired,  it  is  a  taking  entitling  the  owner  to  compensation/'* 
Wiiere  the  city  lias  given  permission  to  a  private  corporation  to  use  its  streets, 
either  on  the  surface  or  below  it,  such  permission  is  subject  to  'the  right  of  the 
municipality  to  change  the  grade  of  any  street  as  public  convenience  may  require, 
and  it  is  not  liable  for  any  injury  caused  thereby  to  tlie  corporation  so  using  the 
street/^ 

b.  By  Railroad.  As  a  general  rule  the  owners  of  property  abutting  on  a  street 
are  entitled  to  compensation  or  damages  resulting  from  a  change  in  the  grade  of 
the  street  is  changed  for  the  construction  and  operation  of  either  a  commercials'^ 


l^ehraska. —  Harmon  v.  Omaha,  17  Nebr. 
548,  23  N.  W.  503,  52  Am.  Rep.  420. 

Ohio. —  Grant  v.  Hyde  Park,  67  Ohio  St. 
166,  65  N.  E.  891. 

Pennsylvania. —  In  re  Chatham  St.,  191  Pa. 
St.  604,  43  Atl.  365 ;  New  Brighton  v.  Peirsol, 
107  Pa.  St.  280;  Lloyd  v.  Philadelphia,  17 
Phila.  202;  Billinfelt  v.  Adamstown,  5  Lane. 
L.  Rev.  107. 

South  Dakota. — Whittaker  v.  Deadwood,  12 
S.  D.  608,  82  N.  W.  202. 

Tennessee. —  Hamilton  County  v.  Rape,  101 
Tenn.  222,  47  S.  W.  416. 

Texas. —  San  Antonio  v.  Mullaly,  11  Tex. 
Civ.  App.  596,  33  S.  W.  256;  Texarkana  V. 
Talbot,  7  Tex.  Civ.  App.  202,  26  S.  W.  451. 

United  States. — McElroy  v.  Kansas  City,  21 
Fed.  257,  construing  Missouri  constitution. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  269. 

Drainage  affected. —  In  re  Chatham  St.,  191 
Pa.  St.  604,  43  Atl.  365. 

In  Illinois  it  has  been  decided  that  any 
change  in  the  grade  of  a  street  by  which 
egress  and  ingress  are  obstructed  to  the 
private  property  of  an  owner  is  damaging 
private  property  for  public  use.  Chicago  v. 
Jackson,  196  HI.  496,  63  N.  E.  1013,  1135 
[affirming  88  111.  App.  130]  ;  Joliet  v.  Blower, 
155  111.  414,  40  N.  E.  619;  Bloomington  v. 
Polleck,  141  111.  346,  31  N.  E.  146;  Rigney  v. 
Chicago,  102  111.  104. 

51.  Nevins  v.  Peoria,  41  111.  502,  89  Am. 
Dec.  392;  Tinker  v.  Rockford,  36  111.  App. 
460;  Hendershott  v.  Ottumwa,  46  Iowa 
658,  26  Am.  Rep.  182;  Vanderlip  v.  Grand 
Rapids,  73  Mich.  522,  41  K  W.  677,  16  Am. 
St.  Rep.  597,  3  L.  R.  A.  247 ;  Stearns  v.  Rich- 
mond, 88  Va.  992,  14  S.  E.  847,  29  Am.  St. 
Rep.  758.  See  also  Broadwell  v.  Kansas,  75 
Mo.  213,  42  Am.  Rep.  406;  Pumpelly  v.  Green 
Bay,  etc..  Canal  Co.,  13  Wall.  (U.  S.)  166,  20 
L.  ed.  557. 

In  Ohio  it  seems  that,  apart  from  a  special 
statute  or  constitutional  provision,  the  owner 
of  an  improved  lot  abutting  on  a  street  must 
be  compensated  for  injuries  caused  by  a 
change  in  grade,  when  he  made  his  improve- 
ments in  good  faith  in  accordance  with  a 
grade  already  established,  or  if  in  the  exercise 
of  ordinary  discretion  and  judgment  he  made 
his  improvements  having  reference  to  probable 
future  improvements  in  the  municipality  and 
with  reference  also  to  the  right  possessed  by 
the  municipality  to  make  a  reasonable  and 
proper  grade  for  such  street.  Lotze  v.  Cin- 
cinnati, 61  Ohio  St.  272,  55  N.  E.  828;  Akron 
V.  Chamberlain,  34  Ohio  St.  328,  32  Am.  Rep. 
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367;  Cincinnati  v.  Penny,  21  Ohio  St.  499,  8 
Am.  Rep.  73;  Jackson  v.  Jackson,  16  Ohio  St. 
163;  Crawford  v.  Delaware,  7  Ohio  St.  459; 
McCombs  V.  Akron,  15  Ohio  474.  But  see 
Hickox  V.  Cleveland,  8  Ohio  543,  32  Am.  Dec. 
730;  Scovil  v.  Geddings,  7  Ohio,  Pt.  II,  211. 
No  compensation  is  to  be  made  for  an  injury 
caused  by  change  of  grade  in  front  of  an  un- 
improved lot.  Leonard  v.  Cassidy,  8  Ohio  Cir. 
Ct.  529,  4  Ohio  Cir.  Dec.  480. 

52.  The  rule  is  applied  to  a  gas  company 
in  Roanoke  Gas  Co.  v.  Roanoke,  88  Va,  810, 
14  S.  E.  665,  and  to  a  water  company  in 
National  Water  Works  Co.  v.  Kansas  City,  20 
Mo.  App.  237.  But  where  the  easement  of  a 
railroad  company  in  a  city  street  is  dominant 
to  the  estate  of  the  city  therein,  and  the  city 
orders  the  construction  of  a  sewer  in  such 
street  under  the  railroad  tracks,  the  city  must 
compensate  the  company  for  the  cost  of  altera- 
tions necessitated  thereby.  Baltimore  v. 
Cowen,  88  Md.  447,  41  Atl.  900. 

53.  Connecticut. —  Nicholson  v.  New  York, 
etc.,  R.  Co.,  22  Conn.  74,  56  Am.  Dec.  390. 

Illvnois. —  Chicago,  etc.,  R.  Co.  v.  Ayres,  106 
111.  511;  Indianapolis,  etc.,  R.  Co.  v.  Hartley, 
67  111.  439,  16  Am.  Rep.  624. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Cum- 
nock, 77  S.  W.  933,  25  Ky.  L.  Rep.  1330. 

Massachusetts. —  Springfield  v.  Connecticut 
River  R.  Co.,  4  Cush.  63. 

New  Jersey. — Clark  v.  Elizabeth,  61  N.  J.  L. 
565,  40  Atl.  616,  737;  Jersey  City  v.  New 
Jersey  Cent.  R.  Co.,  40  N.  J.  Eq.  417,  2  Atl. 
262. 

Pennsylvania. —  See  Ryan  v.  Pennsylvania 
Schuylkill  Valley  R.  Co.,  1  Pa.  Co.  Ct. 
650.  ' 

Wisconsin. —  Shealv  r.  Chicago,  etc.,  R.  Co., 
72  Wis.  471,  40  N.  W.  145. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain,'* 
§  270. 

Where  a  change  of  grade  at  a  railroad  cross- 
ing cuts  off  one  entrance  to  an  alley,  which 
affords  one  of  the  means  of  egress  and  access 
from  and  to  lots  abutting  on  the  alley,  which 
results  in  a  material  diminution  in  the  value 
of  the  lots,  the  right  of  the  owner  to  compen- 
sation cannot  be  defeated  on  the  ground  that 
his  injury  is  not  different  from  that  suffered 
by  the  public  generally.  Pennsylvania  Co.  ty. 
Stanley,  10  Ind.  App.  421,  37  N.  E.  288,  38 
N.  E.  421. 

Elevation  of  tracks  on  right  of  way  creates 
no  liability  to  adjoining  owners.  Chicago  v. 
Webb,  102  111.  App.  232. 

Change  by  turnpike  company. —  A  turnpike 
company  which  has  the  right  under  its  charter 
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or  a  street  railwaj.^^  But  where  a  railroad  which  has  acquired  a  right  of  way  iu 
a  street  acting  under  the  direction  of  lawful  authority,  and  in  order  to  benefit  the 
pubUc,  changes  the  grade  of  such  street,  or  in  some  manner  improves  it,  the  abut- 
ting owners  are  not  entitled  to  compensation.^^ 

14.  Vacation  or  Change  of  Highway  or  Street.  While  the  owner  of  a  lot 
abutting  on  a  pubHc  street  has  the  same  riglit  to  the  use  of  the  street  that  rests 
in  the  pubHc  he  at  the  same  time  has  other  rights  which  are  special  and  peculiar 
to  liini  and  the  right  of  ingress  and  egress  is  one  of  them.  The  right  of  access  is 
appurtenant  to  his  lot  and  is  private  property.  To  destroy  that  right  is  to  dam- 
age his  property,  and  when  this  is  done  for  the  public  good  just  compensation 
must  be  made  therefor.  When  therefore  a  person  owns  a  lot  which  abuts  upon 
a  portion  of  a  street  which  is  vacated,  so  tliat  access  to  the  lot  is  shut  off,  it  is 
clear  that  the  lot  owner  is  directly  injured  and  that  he  is  entitled  to  compensa- 
tion. The  closing  up  of  access  to  the  lot  is  the  direct  result  of  the  vacating  of 
the  street  and  he  by  the  loss  of  access  to  his  lot  suffers  an  injury  which  is  not 
common  to  the  public ;     and  this  is  true,  although  the  owner  still  has  access  to 


to  change  the  grade  of  its  road  is  not  liable  to 
an  abutting  owner  for  injuries  caused  by  such 
change  of  grade.  Green  v.  City,  etc.,  R.  Co., 
78  Md.  294,  28  Atl.  626,  44  Am.  St.  Rep. 
288. 

54.  Michigan. —  Nichols  v.  Ann  Arbor,  etc., 
St.  R.  Co.,  87  Mich.  361,  49  N.  W.  538,  16 
L.  R.  A.  371.  See  also  Detroit  City  R.  Co.  v. 
Mills,  85  Mich.  634,  48  N.  W.  1007.  But  see 
Austin  V.  Detroit,  etc.,  R.  Co.,  (1903)  96 
N.  W.  35. 

Minnesota. —  Newell  v.  Minneapolis,  etc.,  R. 
Co.,  35  Minn.  112,  27  N.  W.  839,  59  Am.  Rep. 
303. 

Missouri. —  Placke  v.  Union  Depot  R.  Co., 
140  Mo.  634,  41  S.  W.  915;  Farrar  v.  Midland 
Electric  R.  Co.,  101  Mo.  App.  140,  74  S.  W. 
500. 

Pennsylvania. —  Quinn  v.  Lancaster,  etc., 
Narrow-Gauge  R.  Co.,  7  Lane.  Bar  197. 

Wisconsin. —  See  La  Crosse  City  R,  Co.  v. 
Higbee,  107  Wis.  389,  83  N.  W.  701,  51 
L.  R.  A.  923;  Hobart  v.  Milwaukee  City  R. 
Co.,  27  Wis.  194,  9  Am.  Rep.  461. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  270. 

Elevated  road  affected  by  change  of  grade. 

—  The  rule  as  to  change  of  grade  is  not  ap- 
plicable when  an  elevated  railroad  company  is 
forced  to  make  extensive  changes  in  its  struc- 
ture by  reason  of  the  erection  of  a  viaduct  in 
a  street  by  the  city.  Manhattan  R.  Co.  r.  New 
York,  89  Hun  (N.  Y.)  429,  35  N.  Y.  Suppl. 
505. 

55.  Muhlker  v.  New  York,  fete,  R.  Co.,  173 
N.  Y.  549,  66  N.  E.  558 ;  Fries  v.  New  York, 
etc.,  R.  Co.,  169  N.  Y.  270,  62  N.  E.  358; 
.Lewis  v.  New  York,  etc.,  R.  Co.,  162  N.  Y. 
202,  56  N.  E.  540  [affirming  40  N.  Y.  App. 
Div.  343,  57  N.  Y.  Suppl.  1053]  ;  Rauenstein 
V.  New  York,  etc.,  R.  Co.,  136  N.  Y.  528,  32 
N.  E.  1047,  18  L.  R.  A.  768,  120  N.  Y.  661,  24 
N.  E.  1020  [distinguishing  Reining  v.  New 
York,  etc.,  R.  Co.,  128  N.  Y.  157,  28  N.  E. 
640,  14  L.  R.  A.  133;  Story  v.  New  York 
El.  R.  Co.,  90  N.  Y.  122,  43  Am.  Rep.  146]  ; 
Ottenot  V.  New  York,  etc.,  R.  Co.,  119  N.  Y. 
603,  23  N.  E.  169.  See  also  Wolfe  r.  Coving- 
ton, etc.,  R.  Co.,  15  B.  Mon.  (Ky.)  404;  Welde 
V.  New  York,  etc.,  R.  Co.,  168  N.  Y.  597,  61 


N.  E.  554  [reversing  66  N.  Y.  Suppl.  1147 
(affirming  29  Misc.  13,  60  N.  Y.  Suppl.  319)  ]  ; 
Conklin  v.  New  York,  etc.,  R.  Co.,  102  N.  Y. 
107,  6  N.  E.  663;  Uline  v.  New  York  Cent., 
etc.,  R.  Co.,  101  N.  Y.  98,  4  N.  E.  536,  54  Am. 
Rep.  661;  Welde  v.  New  York,  etc.,  R.  Co.,  28 
N.  Y.  App.  Div.  379,  51  N.  Y.  Suppl.  290; 
Iron  Mountain  R.  Co.  v.  Bingham,  87  Tenn. 
522,  11  S.  W.  705,  4  L.  R.  A.  622.  But  see 
Salazer  i'.  New  York,  etc.,  R.  Co.,  49  N.  Y. 
Suppl.  1065,  where  it  was  held  that  abutting 
owners  were  entitled  to  compensation  from  a 
railroad  company  which  in  consequence  of 
certain  river  improvements  Avas  compelled  by 
statute  to  elevate  its  railroad  structure, 
change  the  grade  of  its  road,  and  construct  a 
new  railroad  bridge  at  an  increased  eleva- 
tion. 

56.  Connecticut. — Cullen  v.  New  York,  etc., 
R.  Co.,  66  Conn.  211,  33  Atl.  910. 

Illinois. —  Chicago  v.  Burcky,  158  111.  103, 
42  N.  E.  178,  49  Am.  St.  Rep.  142,  29  L.  R.  A. 
568. 

Kansas. —  Heller  v.  Atchison,  etc.,  R.  Co., 
28  Kan.  625. 

Kentucky. —  Bannon  v.  Rohmeiser,  90  Ky. 
48,  13  S.  W.  444,  11  Ky.  L.  Rep.  987,  29  Am. 
St.  Rep.  355 ;  Transylvania  University  r. 
Lexington,  3  B.  Mon.  25,  38  Am.  Dec.  173. 

Maryland. — Van  Witsen  v.  Gutman,  79  Md. 
405,  29  Atl.  608,  24  L.  R.  A.  403. 

Massachusetts. — See  Webster  v.  Lowell,  142 
Mass.  324,  8  N.  E.  54. 

Michigan. —  Pearsall  v.  Eaton  County,  74 
Mich.  558,  42  N.  W.  77,  4  L.  R.  A.  193. 

Missouri. —  Heinrich  v.  St.  Louis,  125  Mo. 
424,  28  S.  W.  626,  46  Am.  St.  Rep.  490. 
Compare  Glasgow  v.  St.  Louis,  107  Mo.  198, 
17  S.  W.  743. 

Nebraska. —  Lindsay  v.  Omaha,  30  Nebr. 
512,  46  N.  E.  621,  27  Am.  St.  Rep.  415. 

New  York. —  See  Halloway  v.  Delano,  64 
Hun  34,  18  N.  Y.  Suppl.  704. 

North  Carolina. — Moose  v.  Carson,  104  N.  C. 
431,  10  S.  E.  689,  17  Am.  St.  Rep.  681,  7 
L.  R.  A.  548. 

Tennessee. — Anderson  v.  Turbeville,  6 
Coldw.  150. 

United  States. —  Chicago  v.  Baker,  98  Fed. 
830,  39  C.  C.  A.  318. 
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Lis  property  by  another  street/''  A  lot  owner  is  not  entitled  to  compensation  for 
the  vacation  of  a  portion  of  a  public  street  not  bordering  upon  his  lot  and  not 
necessary  to  afford  him  access  thereto.''^  Even  a  non-abutting  owner  has  a  right 
to  compensation  if  his  right  of  access  is  entirely  cut  ofP,^^  or  is  impaired  to  a  sub- 
stantial degree/^  Narrowing  a  street  on  which  a  lot  abuts  is  not  such  an  injury 
as  entitles  the  owner  of  the  lot  to  compensation  if  the  means  of  ingress  and 
egress  and  the  supply  of  light  and  air  are  not  impaired/^    An  abutting  owner  is 


See  ]  8  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  267. 

Contra. — Levee  Dist.  No.  9  v.  Farmer,  101 
Cal.  178,  35  Pac.  569,  23  L.  R.  A.  388;  Barr 
V.  Oskaloosa,  45  Iowa  275 ;  Brady  v.  Shinkle, 
40  Iowa  576;  Ellsworth  v.  Chickasaw  County, 
40  Iowa  571;  State  v.  Deer  Lodge  County,  19 
Mont.  582,  49  Pac.  147;  McGee's  Appeal,  114 
Pa.  St.  470,  8  Atl.  237 ;  Godley  v.  Philadel- 
phia, 7  Phila.  (Pa.)  637;  Bauer  v.  Andrews, 
7  Phila.  (Pa.)  359. 

New  highway  established. —  Huff  x.  Done- 
hoo,  109  Ga.  638,  34  S.  E.  1035. 

Vacating  alley. —  Horton  t;.  Williams,  99 
Mich.  423,  58  N.  W.  369. 

Vacated  by  construction  of  railroad. —  If  a 
highway  is  discontinued  by  reason  of  the  con- 
struction of  a  railroad  in  it,  an  abutting 
owner  may  recover  any  special  damages  sus- 
tained. Louisville,  etc.,  R.  Co.  v.  Lanter,  47 
111.  App.  339;  Ft.  Scott,  etc.,  R.  Co.  v.  Fox, 
42  Kan.  490,  22  Pac.  583;  Johnston  v.  Old 
Colony  R.  Co.,  18  R.  I.  642,  29  Atl.  594,  49 
Am.  St.  Rep.  800.  The  authority  contained 
in  the  general  railroad  laws  of  Pennsylvania 
to  a  railroad  company  occupying  a  public  road 
to  supply  it  by  another  road,  made  at  their 
expense,  does  not  divest  the  right  of  the 
abutting  owner  to  compensation  for  the  oc- 
cupation of  the  road  by  the  railroad.  Phillips 
V.  Dunkirk,  etc.,  R.  Co.,  78  Pa.  St.  177. 

No  compensation  for  diversion  of  traffic. — 
Damages  cannot  be  recovered  for  injury  to 
property  by  discontinuing  a  portion  of  the 
street  on  which  it  is  situated,  so  that  traffic 
is  diverted  from  it,  trade  diminished,  and  its 
value  lessened,  if  access  to  it  still  exists,  al- 
though by  a  longer  route.  Stanwood  v.  Mai- 
den, 157  Mass.  17,  31  N.  E.  702,  16  L.  R.  A. 
591;  Cram  Laconia,  71  N.  H.  41,  51  Atl. 
635,  57  L.  R.  A.  282.  See  also  Dennis  v. 
Mobile,  etc.,  R.  Co.,  137  Ala.  649,  35  So.  30, 
97  Am.  St.  Rep.  69 ;  Huff  v.  Donehoo,  109  Ga. 
638,  34  S.  E.  1035. 

Statutory  provisions  as  to  compensation 
for  vacation. —  Brown  v.  Robertson,  123  111. 
631,  15  N.  E.  30;  Fesser  v.  Achenbach,  29  111. 
App.  373;  Cook  v.  Quick,  127  Ind.  477,  26 
N.  E.  1007;  Cram  v.  Laconia,  71  N.  H.  41,  51 
Atl.  635,  57  L.  R.  A.  282;  People  v.  New  York, 
59  Hun  (N.  Y.)  407,  13  N.  Y.  Suppl. 
404. 

57.  Ft.  Scott,  etc.,  R.  Co.  v.  Fox,  42  Kan. 
490,  22  Pac.  583  [distinguishing  Kansas,  etc., 
R.  Co.  V.  Cuykendall,  42  Kan.  234,  21  Pac. 
1051,  16  Am.  St.  Rep.  479]  ;  Heinrich  v.  St. 
Louis,  125  Mo.  424,  28  S.  W.  626,  46  Am.  St. 
Rep.  490.  Contra,  In  re  Buffalo  Grade  Cross- 
ing Com'rs,  166  N.  Y.  69,  59  N.  E.  706; 
Egerer  v.  New  York  Cent.,  etc.,  R.  Co.,  130 
N.  Y.  108,  29  N.  E.  95,  14  L.  R.  A.  381 ;  Fear- 
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ing  V.  Irwin,  55  N.  Y.  486  [affirming  4  Dalv 
385]  ;  Coster  v.  Albany,  43  N.  Y.  399 ;  Rad- 
cliff  V.  Brooklyn,  4  N.  Y.  195,  53  Am.  Dec.  ' 
357. 

58.  Illinois. —  East  St.  Louis  r.  O'Flvnn,  | 
119  111.  200,  10  N.  E.  395,  59  Am.  Rep.  795. 

Massachusetts. —  Stanwood  v.  Maiden,  157 
Mass.  17,  31  N.  E.  702,  16  L.  R.  A.  591; 
Smith  V.  Boston,  7  Cush.  254. 

Missouri. —  Glascow  v.  St.  Louis,  107  Mo. 
198,  17  S.  W.  743. 

New  Hamvshire. —  Cram  v.  Laconia,  71 
N.  H.  41,  31  Atl.  635,  57  L.  R.  A.  282. 

New  Jersey. — Kean  v.  Elizabeth,  54  N.  J.  L. 
462,  24  Atl.  495. 

New  York. —  Kings  County  F.  Ins.  Co.  v. 
Stevens,  ICl  N.  Y.  411,  5  N.  E.  353. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  267. 

Compare  Gargan  v.  Louisville,  etc.,  R.  Co., 
89  Ky.  212,  12  S.  W.  259,  11  Ky.  L.  Rep.  489, 

6  L.  R.  A.  340.    See  also  In  re  Melon  St.,  182 
Pa.  St.  397,  38  Atl.  482,  38  L.  R.  A.  275. 

Altering  the  course  of  a  street  is  not  tak- 
ing private  property  for  public  use,  as  con- 
templated in  the  constitution.  A  citizen  of  a 
city  who  resides  on  a  street  whose  course  has 
been  changed  by  the  authorities,  and  is 
thereby  compelled  to  use  a  more  circuitous 
route  to  and  from  his  place  of  business,  does 
not  suffer  such  special  and  peculiar  damage 
as  will  enable  him  to  maintain  an  action 
against  the  city  for  damages  or  injunction. 
Cherry  v.  Rock  Hill,  48  S.  C.  553,  26  S.  E. 
798. 

59.  Brakken  v.  Minnesota,  etc.,  R.  Co.,  29 
Minn.  41,  UN.  W.  124.  See  also  Davis  v. 
Hampshire  County  Com'rs,  153  Mass.  218,  26 
N.  E.  848,  11  L.  R.  A.  750;  Smith  v.  Boston, 

7  Cush.  (Mass.)  254. 

Property  near  street  vacated. —  There  may 
be  a  special  injury  to  property  in  the  vicinity 
of  a  street  by  the  vacation  thereof,  for  which 
the  owner  might  recover  damages,  as  by  the 
shutting  off  of  property  or  egress  from  it,  or 
possibly  in  some  other  way.  Doppas  v.  Cin- 
cinnati, etc.,  R.  Co.,  19  Ohio  Cir.  Ct.  582. 
Where  a  street  by  obstruction  by  a  steam  rail- 
road is  cut  off  near  enough  to  property 
abutting  on  such  street  to  materially  affect  its 
value,  then  the  property-owner  has  a  right  to 
compensation,  and  it  makes  no  difference 
whether  the  fee  of  the  street  is  in  the  mu- 
nicipality or  in  the  property-owner.  Madden 
V.  Pennsylvania  R.  Co.,  21  Ohio  Cir.  Ct.  73. 

60.  Dantzer  v.  Indianapolis  Union  R.  Co., 
141  Ind.  604,  39  N.  E.  223,  50  Am.  St.  Rep. 
343,  34  L.  R.  A.  769. 

61.  Brown  v.  San  Francisco,  124  Cal.  274» 
57  Pac.  82.    Compare  Rensselaer  v.  Leopold,  i 
106  Ind.  29,  5  N.  E.  761.  | 
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entitled  to  compensation  for  land  taken  for  widening  a  high  way. The  conver- 
sion of  a  county  road  into  a  city  street  does  not  impose  an  additional  servitude  on 
the  land  occupied  by  the  road  requiring  additional  compensation  to  be  made  to 
the  owner  of  the  fee  thereof,  even  though  adjacent  property  becomes  liable  to 
assessment  for  maintaining  and  improving  the  street.*^^  The  designation  of  a  city 
street  as  a  public  driveway  for  pleasure  driving  only,  when  duly  authorized  by 
statute,  is  not  a  taking  of  private  property  for  public  use  for  which  compensation 
must  be  made.^  In  Texas,  where  the  public  highways  are  classified,  the  change 
of  a  road  from  a  third-class  one  to  a  second-class  one,  without  compensation  to  the 
owners  of  abutting  lands,  is  unconstitutional.^^ 

15.  Discontinuance  of  Park.  The  owners  of  land  around  a  public  park,  the 
fee  of  which  is  in  tlie  city,  have  no  such  right  or  interest  therein  as  will  entitle 
them  to  compensation  when  the  city  discontinues  it  under  legislative  sanction.^^ 

16.  Granting  Similar  Franchises.  Where  the  grant  is  not  by  its  terms  exclu- 
sive, the  legislature  is  not  precluded  from  granting  a  similar  franchise  or  author- 
izing the  construction  of  a  rival  way  or  structure  which  may  greatly  impair  or 
even  totally  destroy  the  value  of  the  former  grant  and  such  damage  is  not  a 
taking  of  the  former  franchise  which  entitles  its  owner  to  compensation.^'  But  if 
such  structure  is  erected  in  such  a  manner  as  to  invade  the  rights  of  the  lirst 
grantee  and  to  inflict  material  physical  injury  to  his  property,  there  is  a  taking  of 
private  property.^^ 

17.  Assessment  and  Taxation  of  Benefits.  The  fact  that  adjacent  property 
is  made  liable  to  assessment  for  the  purpose  of  paying  for  street  improvements 
does  not  constitute  a  taking  of  such  property  for  public  use,®^  unless  the  assess- 
ment is  grossly  disproportionate  to  the  benefit  which  may  be  reasonably  supposed 
to  accrue  to  the  land  assessed.™ 


62.  Georgia. —  Fulton  County  v.  Amorous, 
89  Ga.  614,  16  S.  E.  201. 

Massachusetts. —  White  v.  Foxborough,  151 
Mass.  28,  23  N.  E.  652;  Edmands  v.  Boston, 
108  Mass.  535. 

Neio  York. —  Matter  of  New  York,  74  N.  Y. 
App.  Div.  197,  77  N.  Y.  Suppl.  737. 

North  Carolina. —  Mullen  v.  Lake  Drum- 
mond  Canal,  etc.,  Co.,  130  N.  C.  496,  41  S.  E. 
1027,  61  L.  R.  A.  833. 

Pennsylvania. —  In  re  Barbadoes  St.,  8 
Phila.  498;  In  re  Girard  Ave.,  44  Leg.  Int. 
166. 

Instances. —  Wliere  a  public  highway  was 
originally  laid  out  six  rods  in  width,  but  was 
fenced  only  four  rods  wide  and  used  with  that 
width  for  thirty  years,  and  there  was  no  evi- 
dence that  the  public  had  suffered  any  injury 
from  the  fences,  the  commissioners  of  high- 
ways have  no  right  to  enter  upon  the  prem- 
ises of  those  through  whose  land  the  road  was 
originally  laid  out  and  remove  the  fences,  so 
as  to  make  the  road  six  rods  wide,  without  as- 
certaining and  paying  the  damages  to  such 
owners.  Peckham  v.  Henderson,  27  Barb. 
(X.  Y.)  207. 

63.  Huddleston  v.  Eugene,  34  Oreg.  343,  55 
Pac.  868,  43  L.  R.  A.  444. 

64.  Cicero  Lumber  Co.  v.  Cicero,  176  111. 
9,  51  N.  E.  758,  68  Am.  St.  Rep.  155,  42 
L.  R.  A.  696.  Compare  In  re  Euclid  Ave.,  8 
Ohio  S.  &  C.  PI.  Dec.  86,  6  .Ohio  N.  P.  160. 

65.  Bounds  v.  Kirven,  63  Tex.  159. 
Reason  for  rule. —  Wooldridge  v.  Eastland 

County,  70  Tex.  680,  8  S.  W.  503:  Bradlev 
V.  State,  22  Tex.  App.  330,  2  S.  W.  828; 


Thompson  v.  State,  22  Tex.  App.  328,  3  S.  W. 
232.  •* 

Change  from  second  to  first  class. —  The 

long  use  of  a  second-class  road  by  a  county 
would  not  give  it  the  right  to  chaiige  it  to  a 
first-class  road,  sixty  feet  in  width,  without 
compensation.  Llano  County  v.  Scott,  2  Tex. 
Civ.  App.  408,  21  S.  W.  177. 

66.  Clark  v.  Providence,  16  R.  I.  337,  15 
Atl.  763,  1  L.  R.  A.  725. 

67.  Dyer  v.  Tuskaloosa  Bridgo  Co.,  2  Port. 
(Ala.)  296,  27  J^.m.  Dec.  655;  Charles  River 
Bridge  v.  Warren  Bridge,  7  Pick.  (Mass.) 
344 ;  Rensselaer,  etc.,  R.  Co.  r.  Davis,  43  N.  Y. 
137 ;  Ft.  Plains  Bridge  Co.  v.  Smith,  30  N.  Y. 
44 ;  Auburn,  etc.,  Plank  Road  Co.  v.  Douglass, 
9  N.  Y.  444;  In  re  Hamilton  Ave.,  14  Barb. 
(N.  Y.)  405;  Charleston,  etc.,  Turnpike  Co.  v. 
Montg^omery  County,  100  Tenn.  417,  45  S.  W. 
345,  58  L.  R.  A.  155;  Hyde  Ferry  Turnpike 
Co.  V.  Davidson  County,  91  Tenn.  291,  18 
S.  W,.  626. 

Parallel  railroad.—  Sixth  Ave.  R.  Co.  r.  Gil- 
bert El.  R.  Co.,  43  N.  Y.  Super.  Ct.  292  [re- 
versing 41  N.  Y.  Super.  Ct.  489]. 

Exclusive  grant. —  Enfield  Toll  Bridge  Co. 
V.  Hartford,  etc.,  R.  Co.,  17  Conn.  40,  42  Am. 
Dec.  716. 

68.  Western  Union  Tel.  Co.  Champion 
Electric  Light  Co.,  0  Ohio  Dec.  (Reprint)  540, 
14  Cine.  L.  Bui.  527. 

69.  Roberts  v.  Smith,  115  Mich.  5,  72  N.  W. 
1091;  Huddleston  v.  Eugene,  34  Oreg.  343,  55 
Pac.  868,  43  L.  R.  A.  444. 

70.  Bloomington  v.  Latham,  142  111.  462, 
32  N.  E.  506,  18  L.  R.  A.  487 ;  Weed  v.  Boston, 
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18.  When  Property  Previously  Devoted  to  Public  Use  —  a.  Compensation  to 
Municipal  Corporations.  Over  property  which  a  municipality  has  acquired  and 
holds  exclusively  for  purposes  deemed  strictly  public,  tliat  is,  which  the  muiiici 
pality  holds  merely  as  an  agency  of  the  state  government  for  the  performance  of 
the  strictly  public  duties  devolved  upon  it  and  which  has  been  already  appro- 
priated to  one  public  use,  the  legislature  may  exercise  a  control  to  the  extent  of 
requiring  the  municipality,  without  receiving  compensation  therefor,  to  allow  the 
use  of  such  property  for  another  public  purpose.''^  Thus  w^iere  the  fee  of  the 
streets  in  a  city  is  vested  in  the  corporation  in  trust  for  the  public,  the  legislature 
may  authorize  them  to  be  used  by  a  railroad  company  in  the  construction  of  its 
road  without  the  consent  of  the  city  and  without  compensation  to  the  city.'^^  A 
teleplione  line  may  be  erected  in  the  streets  of  a  city,  which  holds  the  title  to  its 
streets,  without  compensation  to  the  city  for  such  use,  but  where  it  is  charged 
with  the  duty  of  keeping  the  streets  under  its  control  in  repair,  the  city  may  be 
allowed  compensation  to  an  amount  sufficient  to  make  the  repairs  rendered  neces- 
sary by  such  additional  use.'^^  This  legislative  power  of  control,  however,  is  not 
universal  and  does  not  extend  to  property  acquired  by  a  municipality  for  special 
purposes  not  deemed  strictly  and  exclusively  public  and  political,  but  in  respect 
to  which  a  municipality  is  deemed  rather  to  have  a  right  of  private  ownership,  of 
which  it  cannot  be  deprived  against  its  will,  save  by  the  right  of  eminent  domain 
with  payment  of  compensation."^*  The  transfer  of  property  held  by  a  municipal- 
ity for  strictly  public  purposes  from  one  agency  of  the  government  to  another,  to 
be  used  for  similar  purposes,  is  not  such  a  taking  as  necessitates  compensation  to 
the  municipality.'^^ 

b.  Compensation  to  Quasi-Public  Corporations  —  (i)  In  General.  One  cor- 
poration cannot  take  property  which  has  already  been  taken  by  another  under  the 
right  of  eminent  domain,  except  upon  payment  to  the  latter  of  just  compensation."^^ 


172  Mass.  28,  51  N.  E.  204,  42  L.  R.  A.  642; 
Ehoades  v.  Toledo,  6  Ohio  Cir.  Ct.  9,  3  Ohio 
Cir.  Dec.  325;  Hutcheson  f.  Storrie,  92  Tex. 
685,  51  S.  W.  848,  71  Am.  St.  Rep.  884,  45 
L.  R.  A.  289.  See  also  Zoeller  v.  Kellogg,  4 
Mo.  App.  163;  King  v.  Portland,  28  Oreg. 
402,  63  Pac.  2,  52  L.  R.  A.  812. 

71.  People  X).  Rochester,  50  N.  Y.  525.  See 
also  Prince  v.  Crocker,  166  Mass.  347,  44 
N.  E.  446,  32  L.  R.  A.  610;  Mt.  Hope  Ceme- 
tery v.  Boston,  158  Mass.  509,  33  N.  E.  695, 
35  Am.  St.  Rep.  515;  In  re  Lawrence,  119 
Fed.  453. 

A  bridge  belonging  to  a  county  may  be 

taken,  under  legislative  authority,  by  a  turn- 
pike company  for  a  part  of  its  road  without 
making  compensation  to  the  county.  Mon- 
mouth County  V.  Red  Bank,  etc..  Turnpike,  18 
N.  J.  Eq.  91. 

72.  Clinton  v.  Cedar  Rapids,  etc.,  R.  Co.,  24 
Iowa  455  (in  this  case  Cole,  J.,  was  of  opin- 
ion that  a  city  has  such  an  interest  in  its 
streets  as  to  be  entitled  to  compensation  for 
any  damages  resulting  from  their  use  by  a 
railroad)  ;  In  re  Milbridge,  etc.,  Electric  R. 
Co.,  96  Me.  110,  51  Atl.  818;  Portland,  etc., 
R.  Co.  V.  Portland,  14  Oreg.  188,  12  Pac.  265, 
58  Am.  Rep.  299  (public  levee  used  for  con- 
structing railroad).  Contra,  Donnaher  v. 
State,  8  Sm.  &  M.  (Miss.)  649. 

Rule  applies  to  street  railways. — Savannah, 
etc.,  R.  Co.  V.  Savannah,  45  Ga.  602 ;  Kellin- 
ger  p.  Forty-second  St..  etc.,  R.  Co.,  50  N.  Y. 
206;  People  v.  Kerr.  27  N.  Y.  188,  25  How. 
Pr.   (N.  Y.)  258  [affirming  37  Barb.  357]. 

[X.  D,  18.  a] 


See  also  People  v.  Kerr,  38  Barb.  (N.  Y.) 
369. 

In  England  the  rule  is  that  the  vesting  of  a 
street  in  a  municipal  authority  vests  no  prop- 
erty in  such  authority  beyond  the  surface  of 
the  street  and  such  portion  as  may  be  abso- 
lutely necessary  to  its  repairs  and  manage- 
ment, but  does  not  vest  the  soil  or  land  in 
such  municipality  as  owner.  Where  there- 
fore part  of  a  street  is  converted  into  a  tram- 
way, there  is  no  taking  of  property,  and  no 
compensation  is  payable  to  the  municipal 
authority.  Svdney  Municipal  Council  r. 
Young,  [1898]"  A.  C.  457,  67  L.  J.  P.  C.  40, 
78  L.  T.  Rep.  N.  S.  365,  46  Wkly.  Rep.  561. 

County's  right  to  damages. —  St.  Paul,  etc., 
R.  Co.  V.  Grayson  County,  31  Tex.  Civ,  App. 
611,  73  S.  W.  64. 

73.  Zanesville  v.  Zanesville  Tel.,  etc.,  Co., 
64  Ohio  St.  67,  59  N.  E.  781,  83  Am.  St.  Rep. 
725,  51  L.  R.  A.  150  [reversing  on  rehearing 
63  Ohio  St.  442,  59  N.  E.  109]. 

74.  See  Mt.  Hope  Cemetery  v.  Boston,  158 
Mass.  509,  33  N.  E.  695,  35  Am.  St.  Rep. 
515.  See  also  Browne  v.  Turner,  176  Mass.  9, 
56  N.  E.  969. 

Cannot  be  taken  for  state  armory. —  Daniel 
V.  Columbus,  8  Ohio  Ck.  Ct.  642,  4  Ohio  Cir. 
Dec.  293. 

Land  held  for  park  purposes. —  In  re  Ninth 
Ave.,  etc.,  45  N.  Y.  729. 

75.  Baltimore  v.  State,  15  Md.  376,  74  Am. 
Dec.  572;  Rawson  v.  Spencer,  113  Mass.  40. 

76.  Indianapolis,  etc..  Gravel  Road  Co.  r. 
Belt  R.  Co.,  110  Ind.  5,  10  N.  E.  923.  See 
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(ij)  Street  OR  Highway  ON  Bailro AD.  A  railroad  company  is  entitled  to 
compensation  for  the  location  of  a  public  highway  over  or  across  its  right  of  wayj"^ 

(ill)  HiGHWA  Y  OR  Railroad  on  Turnpike.  When  a  highway a  commer- 
cial railroad,"''  or  a  street  railroad  is  laid  out  over  a  turnpike  which  has  been  con- 
structed by  a  duly  authorized  turnpike  company  compensation  must  be  made  to 
such  company.^^ 

(iv)  Railroad  on  Right  of  Way  of  Another  Railroad.  One  railroad  or 
street  railway  company  has  no  right  to  appropriate  without  compensation  the 
right  of  way  or  other  property  of  another,  for  the  construction  and  operation  of 
its  road.^^    The  crossing  or  intersecting  of  one  railroad  by  another  is  such  a  tak- 


also  Denver  Power,  etc.,  Co.  r.  Denver,  etc., 
R.  Co.,  30  Colo.  204,  69  Pac.  568,  60  L.  R.  A. 
383. 

Right  of  street  railway  in  street. —  Third 
Ave.  R.  Co.  V.  New  York  EL  R.  Co.,  19  Abb. 
N.  Cas.  (N.  Y.)  261. 

77.  Illinois. —  Illinois  Cent.  R.  Co.  v.  Mat- 
toon  Highway  Com'rs,  161  111.  247,  43  N.  E. 
1100;  Illinois  Cent.  R.  Co.  r.  Bloomington, 
76  111.  447.  See  also  Chicago,  etc.,  R.  Co.  v. 
Cicero,  154  111.  656,  39  N.  E.  574. 

Kansas. —  Chicago,  etc.,  R.  Co.  v.  Chautau- 
qua County,  49  Kan.  763,  31  Pac.  736. 

Massachusetts. —  New  York,  etc.,  R.  Co.  v. 
Blackstone,  (1904)  69  N.  E.  315;  Old  Colony, 
etc.,  R.  Co.  V.  Plymouth,  14  Gray  155. 

New  Jersey. —  Paterson,  etc.,  R.  Co.  v.  New- 
ark, 61  N.  J.  L.  80,  38  Atl.  689;  New  York, 
€tc.,  R.  Co.  V.  Capner,  49  N.  J.  L.  555,  9  Atl. 
781 ;  In  re  Morris,  etc.,  R.  Co.,  9  N.  J.  L.  J. 
75. 

Ohio. —  Toledo,  etc.,  R.  Co.  v.  Fostoria,  7 
Ohio  Cir.  Ct.  293,  4  Ohio  Cir.  Dec.  602. 

Pennsylvania. —  Keim  v.  Philadelphia,  2 
Pa.  Co.  Ct.  149. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
H  224,  316. 

Compare  Baltimore,  etc.,  R.  Co.  r.  State, 
159  Ind.  510,  65  N.  E.  508. 

Street  under  railroad. —  Where  a  street  is 
extended  under  railroad  tracks,  the  company 
is  entitled  to  be  reimbursed  the  cost  of  a 
bridge  necessary  to  carry  its  trains  over  the 
street.  Cincinnati,  etc.,  R.  Co.  v.  Troy,  68 
Ohio  St.  510,  67  N.  E.  1051. 

Cost  of  constructing  and  maintaining  cross- 
ings.—  Railroads  cannot  be  compelled  to  erect 
and  maintain  crossings  at  their  own  expense. 
The  imposition  of  such  a  burden  would  be 
the  taking  of  private  property  for  public  use 
without  just  compensation.  Illinois  Cent.  R. 
Co.  V.  Bloomington,  76  111.  447.  See  also 
People  V.  Detroit,  etc.,  R.  Co.,  79  Mich.  471, 
44  N.  W.  934,  7  L.  R.  A.  717.  But  see  Al- 
bany Northern  R.  Co.  v.  Brownell,  24  N.  Y. 
345. 

In  New  York  it  is  provided  by  statute  that 
a  highway  may  be  laid  across  a  railroad  track 
without  compensation  and  this  statute  has 
been  held  to  be  constitutional.  Albany  North- 
ern R.  Co.  V.  Brownell,  24  N.  Y.  345 ;  Boston, 
etc.,  R.  Co.  V.  Greenbush,  5  Lans.  461.  And 
there  is  nothing  unlawful  in  compelling  the 
railroad  company  to  make  such  excavations  or 
embankments  as  may  be  necessary  for  taking 
the  highway  across  its  road.  Albany  North- 
ern R.  Co.  V.  Brownell,  24  N.  Y.  345  [over- 


ruling Miller  v.  New  York,  etc.,  R.  Co.,  21 
Barb.  513].  This  statute  does  not  authorize 
the  laying  out  of  a  highway  across  a  railroad 
without  compensation,  if  the  effect  is  to  take 
or  interfere  with  a  station  lawfully  con- 
structed by  the  company,  unless  compensation 
is  made.  Manhattan  R.  Co.  v.  New  York,  89 
Hun  429,  35  N.  Y.  Suppl.  505.  The  term 
"  tracks  "  is  held  to  include  only  such  tracks 
as  are  used  for  traffic,  turnouts,  and  switches ; 
the  statute  does  not  authorize  the  construc- 
tion without  compensation  of  streets  across 
land  on  which  tracks  are  laid  for  the  pur- 
pose of  storing  cars  and  making  up  trains. 
Boston,  etc.,  R.  Co.  v.  Greenbush,  52  N.  Y. 
510. 

78.  Barber  v.  Andover,  8  N.  H.  398 ;  In  re 
Kensington  Third  Div.,  2  Rawle  (Pa.)  445; 
Armington  v.  Barnet,  15  Vt.  745,  40  Am.  Dec. 
705. 

Under  the  California  statute,  a  plank-road, 
turnpike,  or  other  toll  road  becomes,  after  the 
expiration  of  the  period  during  which  it  is 
authorized  to  collect  tolls,  a  free  public 
highway,  and  the  owners  thereof  are  not 
entitled  to  compensation  for  its  use  as  such. 
McMullin  V.  Leitch,  83  Cal.  239,  23  Pac.  294; 
People  V.  O'Keefe,  79  Cal.  171,  21  Pac.  539; 
People  ?•.  Davidson,  79  Cal.  106,  21  Pac.  538. 

79.  Ellicottville,  etc..  Plank  Road  Co.  v. 
Buffalo,  etc.,  R.  Co.,  20  Barb.  (N.  Y.)  644. 

80.  New  York,  etc.,  R.  Co.  v.  Fair  Haven, 
etc.,  R.  Co.,  70  Conn.  610,  40  Atl.  607,  41  Atl. 
169;  Hinnershitz  v.  United  Traction  Co.,  206 
Pa.  St.  91,  55  Atl.  841.  See  also  Perkiomen, 
etc..  Turnpike  Road  Co.  v.  Berks  County,  196 
Pa.  St.  21,  46  Atl.  98;  Heilamer  v.  Lebanon, 
etc.,  R.  Co.,  145  Pa.  St.  23,  23  Atl.  389. 

81.  Illinois. —  Suburban  R.  Co.  v.  Metro- 
politan West  Side  El.  R.  Co.,  193  111.  217,  61 
N.  E.  1090. 

Michigan. —  Grand  Rapids,  etc.,  R.  Co.  r. 
Grand  Hapids,  etc.,  R.  Co.,  35  Mich.  265,  24 
Am.  Rep.  545. 

Minnesota. —  State  v.  Chicago,  etc.,  R.  Co., 
36  Minn.  402,  31  N.  W.  365. 

New  York. —  Sixth  Ave.  R.  Co.  v.  Kerr,  72 
N.  Y.  330. 

United  States. —  Fidelity  Trust,  etc.,  Co.  v. 
Mobile  St.  R.  Co.,  53  Fed.  687. 

No  right  to  use  rails  of  another  company. — 
Philadelphia  ?;.  Continental  Pass.  R.  Co.,  2 
Wkly.  Notes  Cas.  (Pa.)  283. 

A  horse  railroad  company  may  exclude  from 
its  tracks  the  cars  of  another  horse  railroad 
company,  although  the  latter  is  given  nuthor- 
ity  by  the  legislature  to  use  such  tracks,  \m- 
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ing  of  property  as  requires  compensation  to  be  made.^^  In  a  number  of  cases, 
however,  it  has  been  held  that  a  street  railway  company  may  lay  its  tracks  across 
a  railroad,  without  making  compensation.^^ 

(y)  Teleomaph  or  Telephone  on  Railroad.  A  telegraph  or  telephone 
company  cannot  establish  its  lines  oyer  the  right  of  way  of  a  railroad  company 
without  making  compensation  to  the  railroad  company  therefor.^^ 

e.  Compensation  to  Individuals  —  (i)  In  General.  Where  the  land  of  an 
individual  is  taken  under  legislative  authority  for  a  public  use,  and  a  full  com- 
pensation is  paid  to  the  owner  for  a  perpetual  easement  in  it,  the  owner  is  not 
entitled  to  further  compensation  when  the  same  land  is  afterward  appropriated 
by  legislative  authority  to  another  public  use  of  a  like  kind.^^ 

(ii)  For  New  Use  of  Street  or  Highway —  (a)  In  General.  It  is  well 
settled  that  where  the  public  have  only  an  easement  in  the  street,  and  the  fee  of 
the  soil  of  the  street  is  retained  in  the  abutting  owner,  any  new  use  of  the  street 
except  a  street  use  proper  constitutes  an  additional  servitude  for  which  the  abut- 
ting owner  must  be  compensated.^*^    Where  tliis  fee  is  taken  by  legislative  author- 


less  compensation  is  required  to  be  made. 
Citizens'  Coach  Co.  v.  Camden  Horse  R.  Co., 
33  N.  J.  Eq.  267,  36  Am.  Rep.  542. 

Use  of  common  right  of  way. —  Boston,  etc., 
R.  Corp.  V.  Old  Colony  R.  Corp.,  12  Cush. 
(Mccss.)  605. 

Constructing  road  over  sidings  of  another 
company. —  Philadelphia,  etc.,  R.  Co.  v.  Berks 
County  R.  Co.,  2  Woodw.  (Pa.)  361. 

82.  Alabama. — Birmingham  Traction  Co,  v. 
Birmingham  R.,  etc.,  Co.,  119  Ala.  129,  24 
So.  368;  Memphis,  etc.,  R.  Co.  v.  Birming- 
ham, etc.,  R.  Co.,  96  Ala.  571,  11  So.  642,  18 
L.  R.  A.  166. 

Georgia. —  Greorgia  Midland,  etc.,  R.  Co.  v. 
Columbus  Southern  R.  Co.,  89  Ga.  205,  18 
S.  E.  305. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Spring- 
field, etc.,  R.  Co.,  67  111.  142;  Chicago,  etc., 
R.  Co.  V.  Englewood  Connecting  R.  Co.,  17 
111.  App.  141 ;  Chicago,  etc.,  R.  Co.  v.  Chicago, 
etc.,  R.  Co.,  15  111.  App.  587. 

Massachusetts. —  Grand  Junction  R.,  etc., 
Co.  V.  Middlesex  County  Com'rs,  14  Gray  553. 

New  Jersey. —  See  National  Docks,  etc., 
Connecting  R.  Co.  v.  State,  53  N.  J.  L.  217, 
21  Atl.  570,  26  Am.  St.  Rep.  421.  Compare 
Lehigh  Valley  R.  Co.  v.  Dover,  etc.,  R.  Co.,  43 
N,  J.  L.  528. 

Ohio. —  Lake  Shore,  etc.,  R,  Co.  v.  Cincin- 
nati, etc.,  R.  Co.,  30  Ohio  St.  604. 

United  States. — See  Missouri,  etc.,  R.  Co.  v. 
Texas,  etc.,  R.  Co.,  10  Fed.  497,  4  Woods  360. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  226. 

Contra. —  Kansas  City,  etc.,  R.  Co.  v.  St. 
Joseph  Terminal  R.  Co.,  97  Mo.  457,  10  S.  W. 
826,  3  L.  R.  A.  240. 

83.  Connecticut. —  New  York,  etc.,  R.  Co. 
I'.  Fair  Haven,  etc.,  R.  Co.,  70  Conn.  610,  40 
Atl.  607,  41  Atl.  169;  New  York,  etc.,  R.  Co. 
V.  Bridgeport  Traction  Co.,  65  Conn.  410,  32 
Atl.  953,  29  L.  R.  A.  367. 

Indiana. —  Chicago,  etc.,  Terminal  R.  Co.  v. 
Whiting,  etc.,  R.  Co.,  130  Ind.  297,  38  N.  E. 
604,  47  Am.  St.  Rep.  264,  26  L.  R.  A.  337. 

Kentucky . — Elizabethtown,  etc.,  Co.  v.  Ash- 
land, etc.,  Co.,  96  Ky.  347,  26  S.  W.  181,  16 
Ky.  L.  Rep.  42. 
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Nebraska. —  Chicago,  etc.,  R.  Co.  v.  Steel, 
47  Nebr.  741,  65  N.  W.  830. 

Pennsylvania. —  Delaware,  etc.,  R.  Co.  i\ 
Wilkes-Barre,  etc.,  R.  Co.,  11  Pa.  Co.  Ct. 
165. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  318. 

But  see  Birmingham  Traction  Co.  v.  Bir- 
mingham R.,  etc.,  Co.,  119  Ala.  129,  24  So. 
268 ;  Central  Pass.  R.  Co.  v.  Philadelphia,  etc., 
R.  Co.,  95  Md.  428,  52  Atl.  752. 

84.  Southwestern  R.  Co.  v.  Southern,  etc.. 
Tel.  Co.,  46  Ga.  43,  12  Am.  Rep.  585.  Ameri- 
can Tel.,  etc.,  Co.  v.  Pearce,  71  Md.  535,  18 
Atl.  910,  7  L.  R.  A.  200;  Phillips  v.  Postal 
Tel.  Cable  Co.,  130  N.  C.  513,  41  S.  E.  1022; 
89  Am.  St.  Rep.  866;  Montana  Postal  Tel. 
Cable  Co.  v.  Oregon  Short  Line  R.  Co.,  114 
Fed.  787  ;  Atlantic,  etc..  Tel.  Co.  v.  Chicago, 
etc.,  R.  Co.,  2  Fed.  Cas.  No.  632,  6  Biss.  158. 
See  also  Western  Union  Tel.  Co.  v.  American 
Union  Tel.  Co.,  29  Fed.  Cas.  No.  17,444,  9 
Biss.  72. 

85.  Chase  i;.  Sutton  Mfg.  Co.,  4  Cush. 
(Mass.)  152;  In  re  Wellington,  16  Pick. 
(Mass.)  87,  26  Am.  Dec.  631;  Peirce  v. 
SumersM^orth,  10  N.  H.  369. 

Side-tracks  constructed  on  land  deeded  to  a 
railroad  for  a  right  of  way  are  not  an  addi- 
tional burden  entitling  the  grantor  to  com- 
pensation. San  Antonio,  etc.,  R.  Co.  v.  Faires, 
(Tex.  Civ.  App.  1893)  26  S.  W.  82. 

Change  of  railroad  grade. —  Where,  how- 
ever, a  change  is  made  in  the  grade  of  a 
railroad  after  damages  have  once  been  as- 
sessed, and  such  change  results  in  injury  to 
the  property  over  which  it  runs,  additional 
damages  may  be  recovered.  Chicago,  etc.,  R. 
Co.  V.  Cogswell,  44  111.  App.  388. 

Part  of  land  previously  taken. —  Wliere 
village  trustees  lay  out  a  road,  and  a  part 
of  the  land  taken  was  previously  used  as  a 
highway,  the  landowner  is  entitled  to  pay 
for  such  part  of  his  land  only  as  is  taken 
under  the  order  laying  out  the  new  road. 
People  V.  Haverstraw,  20  N.  Y.  Suppl.  7. 

86.  Alabama. —  Western  R.  Co.  v.  Alabama 
Great  Trunk  R.  Co.,  96  Ala.  272,  14  So.  483, 
17  L.  R.  A.  474. 
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itj,  the  abutting  owners  are  entitled  to  substantial  compensation.^^  In  a  number 
of  well  settled  cases  distinctions  based  upon  the  legal  ownership  of  the  fee  have 
been  disregarded  and  thu  doctrine  announced  by  tliem  is,  that  whether  the  fee  in 
the  street  is  in  the  abutter,  subje^jt  to  the  rights  of  the  public,  that  is,  to  the  para- 
mount rights  of  the  public  for  street  uses  proper,  or  whether  the  fee  is  in  the 
pubhc  for  street  uses  proper,  in  either  case  the  abutter  is  entitled  to  the  benefit 
of  the  street  for  all  uses  except  street  uses  proper,  subject  of  course  to  legislative 
and  municipal  regulations ;  and  that  such  rights  are  property  or  property  rights 
in  the  abutter  which  can  only  be  taken  away  by  the  legislature  on  the  condition 
of  making  compensation.  And  the  abutting  owner's  riglits  in  the  street  are  not 
affected  by  the  source  from  which  he  derives  his  title.  If  the  abutter  owns  the 
fee  of  the  street  his  rights  may  be  said  to  be  legal  in  their  nature.  If  he  does 
not  own  the  fee  those  rights  are  in  the  nature  of  equitable  easements  in  fee,  the 
soil  of  the  street  being  the  servient,  the  abutting  owner's  lot  being  the  dominant, 
tonement.^^  It  has  been  held  that,  even  where  the  fee  of  the  street  is  in  the 
abutting  owners,  an  abutting  owner  on  one  side  of  the  street,  owning  as  he  does 
the  fee  of  only  the  half  of  the  street  next  to  him,^^  is  not  entitled  to  compensation 
for  the  taking  of  the  other  half  of  the  street  for  another  public  use.^  According 
to  some  authorities  there  is  an  essential  distinction  between  the  right  to  use  city 
streets  and  suburban  highways ;  a  city  street  being  subject  to  a  greater  servitude 
in  favor  of  the  public  than  is  a  road  in  the  open  country .^^ 


California. — Porter  i\  Pacific  Coast  R.  Co., 
(1888)  18  Pac.  428. 

Connecticut. —  McKeon  v.  New  York,  etc., 
R.  Co.,  75.  Conn.  656,  53  Atl.  653,  61  L.  R.  A. 
730. 

Illinois. — '  Stetson  v.  Chicago,  etc.,  R.  Co., 
75  111.  74;  Indianapolis,  etc.,  R.  Co.  v.  Hart- 
ley, 67  111.  439,  16  Am.  Rep.  624. 

I&ica. —  Kucheman  v.  C.  C.  &  D.  R.  Co.,  46 
Iowa  366. 

Louisiana. —  See  Bruning  v.  New  Orleans 
Canal,  etc.,  R.  Co.,  12  La.  Ann.  541. 

Massachusetts. —  Springfield  v.  Connecticut 
River,  etc.,  R.  Co.,  4  Cush.  63. 

Neto  Jersey. —  Starr  v.  Camden,  etc.,  R.  Co., 
24  N.  J.  L.  592 ;  Chamber! ane  v.  Elizabethport 
Steam  Cordage  Co.,  41  N.  J.  Eq.  43,  2  Atl. 
775;  Higbie  v.  Camden,  etc.,  R.  Co.,  19  N.  J. 
Eq.  276. 

Neio  York. —  Williams  v.  New  York  Cent. 
R.  Co.,  16  N.  Y.  97,  69  Am.  Dec.  651;  Fan- 
ning r.  Osborne,  34  Hun  121 ;  Kelsey  v.  King, 
33  How.  Pr.  39,  1  Transcr.  App.  133. 

South  Dakota. —  Kirby  v.  Citizens'  Tele- 
phone Co.,  (1903)  97  N.'W.  3. 

Tennessee. —  East  End,  etc.,  R.  Co.  v.  Doyle, 
88  Tenn.  747,  13  S.  W.  936,  17  Am.  St.  Rep. 
933,  9  L.  R.  A.  100. 

Wisconsin. —  La  Crosse  City  R.  Co.  v.  Hig- 
bie, 107  Wis.  389,  83  N.  W.  701,  51  L.  R.  A. 
923;  Sherman  v.  Milwaukee,  etc.,  R.  Co.,  40 
Wis.  645. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  218.  • 

87.  Matter  of  Buffalo,  131  N.  Y.  293,  30 
N.  E.  233,  27  Am.  St.  Rep.  592,  15  L.  R.  A. 
413  [affirming  15  N.  Y.  Suppl.  775,  and  dis- 
tinguishing In  re  Twentv-Ninth  St.,  1  Hill 
IN.  Y.)  189;  In  re  Twenty-Second  St.,  19 
Wend.  (N.  Y.)  128;  Champ'lin  v.  Laytin,  18 
Wend.  (N.  Y.)  407,  31  Am.  Dec.  382;  Living- 
ston V.  New  York,  8  Wend.  (N.  Y.)  85,  22 
Am.  Dec.  622;  In  re  New  York,  2  Wend. 


(N.  Y.)  472:  Matter  of  New  York,  1  Wend. 
(N.  Y.)  262].  See  also  Matter  of  Central 
Park  Extension,  16  Abb.  Pr.  (N.  Y.)  56. 

88.  Colorado. —  Denver  Circle  R.  Co.  i*. 
Nestor,  10  Colo.  403,  15  Pac.  714. 

Minnesota. —  Lamm  v.  Chicago,  etc.,  R.  Co., 
45  Minn.  71,  47  N.  W.  453,  10  L.  R.  A.  268. 

Mississippi. —  Theobold  v.  Louisville,  etc., 
R.  Co.,  66  Miss.  279,  6  So.  230,  14  Am.  St. 
Rep.  564,  4  L.  R.  A.  735. 

Missouri. —  Lakeland  v.  North  Missouri  R. 
Co.,  31  Mo.  180. 

New  York. —  Wagner  v.  Metropolitan  El.  R. 
Co.,  104  N.  Y.  665,  10  N.  E.  535;  Lahr  v. 
Metropolitan  El.  R.  Co.,  104  N.  Y.  268,  10 
N.  E.  528. 

North  Carolina. —  White  v.  Northwestern 
North  Carolina  R.  Co.,  113  N.  C.  610,  18  S.  E. 
330,  37  Am.  St.  Rep.  639,  22  L.  R.  A.  627. 

Ohio. —  Schaaf  y.  Cleveland,  etc.,  R.  Co.,  66 
Ohio  St.  215,  64  N.  E.  145;  Calleu  v.  Colum- 
bus Edison  Electric  Light  Co.,  66  Ohio  St. 
166,  64  N.  E.  141. 

Oregon. —  Willamette  Iron  Works  Co.  v. 
Oregon  R.,  etc.,  Co.,  26  Oreg.  224,  37  Pac. 
1016,  46  Am.  St.  Rep.  620,  29  L.  R.  A.  88. 

89.  Florida  Southern  R.  Co.  v.  Brown.  23 
Fla.  104.  1  So.  512;  Harrington  v.  St.  Paul, 
etc.,  R.  Co.,  17  Minn.  215;  McQuaid  v.  Port- 
land, etc.,  R.  Co.,  18  Oreg.  237,  22  Pac.  899. 

90.  Haslett  v.  New  Albany  Belt,  etc.,  R. 
Co.,  7  Ind.  App.  603.  34  N.  E.  845;  Sinnott 
V.  Chicago,  etc.,  R.  Co.,  81  Wis.  95,  50  N.  W. 
1097:  Oshkosh  First  Cong.  Church,  etc.  v. 
Milwaukee,  etc.,  R.  Co.,  77  Wis.  158,  45 
N.  W.  1086;  Heiss  v.  Milwaukee,  etc.,  R.  Co., 
69  Wis.  55.5,  34  N.  E.  916.  Cotitra,  Madden 
V.  Pennsylvania  R.  Co.,  21  Ohio  Cir.  Ct.  73, 
11  Ohio  Cir.  Dec.  571.  And  see  Lake  Erie 
etc.,  R.  Co.  r.  Scott,  132  111.  429,  24  N.  E.  78, 
8  L.  R.  A.  330. 

91.  Kinraid  v.  Indianapolis  Natural  Gas 
Co.,  124  Ind.  577,  24  N.  E.  1066,  19  Am.  St. 
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(b)  What  Constitutes  a  New  Use  —  (1)  In  General.  Tliere  is  much  con- 
flict of  authority  as  to  what  constitutes  a  new  use  and  no  exact  rule  can  be  laid 
down.  On  this  subject  it  has  been  said  that  wjien  property  is  appropriated  to 
street  uses,  the  public  acquires  an  easement  of  passing  and  repassing  with  all  such 
incidents  as  properly  belong  thereto,  and  that  any  use  not  incident  to  sucli  right 
of  passage  is  a  new  use  —  an  additional  servitude  to  which  the  street  cannot  be 
subjected  without  flrst  making  proper  compensation  to  the  owner  of  the  bed  of 
the'street.^^ 

(2)  Plank-Roads  or  Turnpikes.  A  plank-road  or  turnpike  constructed  upon 
a  public  highway  is  not  sucii  an  additional  servitude  as  entitles  abutting  owners  to 
compensation,  if  such  plank-road  or  turnpike  remains  a  public  highway  subject  to 
the  same  uses  as  before.^^  And  abutting  owners  have  no  claim  for  further  com- 
pensation, when  a  highway  is  laid  over  a  turnpike  road  and  the  easement  or  fran- 
chise of  the  corporation  is  taken.^"^ 

(3)  Commercial  Railroads.  According  to  many  authorities  when  the  fee  of 
the  street  is  in  the  abutting  owners,  the  construction  of  a  commercial  railroad 
upon  it  is  such  a  taking  as  entitles  such  owners  to  compensation  or  damages.^^ 


Rep.  113,  8  L.  A.  602;  Pennsylvania  R.Co.^;. 
Montgomery  County  Pass.  R.  Co.,  167  Pa.  St. 
62,  31  Atl.  468,  46  Am.  St.  Rep.  659,  27  L.R.  A. 
766;  McDevitt  v.  People's  Nat.  Gas  Co.,  160 
Pa.  St.  367,  28  Atl.  948;  Lockhart  v.  Craig 
St.  R.  Co.,  139  Pa.  St.  419,  21  Atl.  26;  Ster- 
ling's Appeal,  111  Pa.  St.  35,  2  Atl.  105,  56 
Am.  Rep.  246.  See  also  Palmer  v.  Larchmont 
Electric  Light  Co.,  158  N.  Y.  231,  52  N.  E. 
1092,  43  L.  R.  A.  672  {reversing  6  N.  Y.  App. 
Div.  12,  39  N.  Y.  Suppl.  522] ;  Eels  v.  Ameri- 
can Telephone,  etc..  Co.,  143  N.  Y.  133,  28 
N.  E.  202,  25  L.  R.  A.  640;  Van  Brunt  v. 
Flatbush,  128  N.  Y.  50,  27  N.  E.  973 ;  Bloom- 
field,  etc.,  Natural  Gaslight  Co.  Calkins,  62 
N.  Y.  386;  Castle  v.  Bell  Telephone  Co.,  49 
N.  Y.  App.  Div.  437,  63  N.  Y.  Suppl.  482  {af- 
firming 30  Misc.  38,  61  N.  Y.  Suppl.  74a]. 
Contra,  Lonaconing,  etc.,  R.  Co.  v.  Consoli- 
dation Coal  Co.,  95  Md.  630,  53  Atl.  420; 
Lincoln  v.  Com.,  164  Mass.  1,  41  N.  E.  112; 
Callen  v.  Columbus  Edison  Electric  Light  Co., 
66  Ohio  St.  166,  64  N.  E.  141,  58  L.  R.  A. 
782;  Ranken  v.  St.  Louis,  etc..  Suburban  R. 
Co.,  98  Fed.  479.  See  infra,  X,  D,  18,  c,  (ii), 
(B),  (9). 

92.  Poole  V.  Falls  Road  Electric  R.  Co..  88 
Md.  533,  41  Atl.  1069;  Nicoll  v.  New  York, 
etc..  Telephone  R.  Co.,  62  N.  J.  L.  733,  42  Atl. 
583,  72  Am.  St.  Rep.  666;  Eels  v.  American 
Telephone,  etc.,  Co.,  143  N.  Y.  133,  38  N.  E. 
202,  25  L.  R.  A.  640;  Haverford  Electric 
Light  Co.  V.  Hart,  13  Pa.  Co.  Ct.  369.  See 
also  Chesapeake,  etc..  Telephone  Co.  v.  Mc- 
Kenzie,  74  Md.  36,  21  Atl.  690,  28  Am.  St. 
Rep.  219. 

Illustrations. —  The  erection  of  a  water- 
tank  and  the  operation  in  connection  there- 
with of  a  steam-engine  ust;d  to  supply  the 
city  with  water  (Morrison  v.  Hinkson,  87 
111.  587,  29  Am.  Rep.  77)  ;  the  erection  of  a 
platform  or  depot  for  passengers  (Higbie 
V.  Camden,  etc.,  R.  Co.,  19  N.  J.  Eq.  276)  ; 
holding  a  public  market  (State  v.  Laverack, 
34  N.  J.  L.  201);  the  construction  of  an 
elevated  approach  to  a  private  toll-bridge 
(Willamette  Iron  Works  v.  Oregon  R.,  etc., 
Co.,  26  Oreg.  224,  27  Pac.  1016,  46  Am.  St. 

[X.  D,  18,  e,  (II),  (b),  (1)] 


Rep.  620,  29  L.  R.  A.  88 )  ;  the  erection  by  a 
railroad  of  a  coal  house  and  hoisting  ap- 
paratus (Chicago,  etc.,  R.  Co.  v.  O'Connor, 
42  Nebr.  90,  60  S.  W.  326)  ;  or  the  erection 
and  maintenance  of  a  fire-alarm  system 
(Callen  v.  Columbus  Edison  Electric  Light 
Co.,  66  Ohio  St.  166,  64  N.  E.  141,  58  L.  R.  A. 
782),  in  a  street,  entitles  abutting  owners 
to  compensation.  But  it  was  decided  that 
the  extension  of  the  foot-way  of  the  New  York 
and  Brooklyn  bridge  over  a  street,  fifteen 
feet  above  the  leA^el  of  the  street,  with  a  rail- 
ing five  feet  high  and  uncovered,  leaving  an 
open  space  at  least  one  hundred  feet  between 
it  and  an  abutting  building,  did  not  entitle 
the  owner  of  such  building  to  compensa- 
tion (Ottendorfer  v.  Agnew,  13  Daly  (N.  Y.) 
16). 

Transmission  of  information. —  Pierce  v. 
Drew,  136  Mass.  75,  49  Am.  Rep.  7. 

93.  Dougk.ss  V.  Boonsborough  Turnpike  R. 
Co.,  22  Md.  219,  85  Am.  Dec.  647;  Chagrin 
Falls,  etc.,  Plank  Road  Co.  v.  Cane,  2  Ohio 
St.  419. 

Liability  for  additional  damage. —  Williams 
V.  Natural  Bridge  Plank  Road  Co.,  21  Mo. 
580. 

94.  Peirce  v.  Somersworth,  10  N.  H.  369. 
See  also  Heath  v.  Barman,  49  Barb.  (N.  Y.) 
496. 

95.  Alabama. —  Western  R.  Co.  v.  Alabama 
Grand  Trunk  R.  Co.,  96  Ala.  272,  11  So.  483, 
17  L.  R.  A.  474.  See  also  Columbus  R.  Co.  v. 
Witherow,  82  Ala.  190,  3  So.  23. 

Connecticut. — ^McKeon  v.  New  York,  etc., 
R.  Co.,  75  Conn.  343,  53  Atl.  656,  61  L.  R.  A. 
730;  Canastota  Knife  Co.  f.  Newington  Tram- 
way Co.,  69  Conn.  146,  36  Atl.  1107;  Imlay 
V.  Union  Branch  R.  Co.,  26  Conn.  249,  68  Am. 
Dec.  392 ;  Nicholson  v.  New  York,  etc.,  R.  Co., 
22  Conn.  74,  56  Am.  Dec.  390. 

Florida. —  Florida  Southern  R.  Co.  v. 
Brown,  23  Fla.  104,  1  So.  512. 

Illinois. —  Bond  v.  Pennsylvania  Co.,  171 
111.  508,  49  N.  E.  545;  Stetson  v.  Chicago, 
etc.,  R.  Co.,  75  111.  74;  Stone  v.  Fairbury, 
etc.,  R.  Co.,  68  111.  394,  18  Am.  Rep.  556; 
Indianapolis,  etc.,  R.  Co,  v.  Hartley,  67  HI. 
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In  several  well  considered  cases  it  has  been  decided  tliat  owners  of  property 
abutting  on  a  street  are  entitled  to  compensation  for  such  use  of  the  street, 
even  though  the  fee  of  the  street  is  not  in  them  but  in  the  municipality,^*^ 


439,  16  Am.  Kep.  624;  Moses  v.  Pittsburgh, 
etc.,  R.  Co.,  21  111.  516. 

Indiana. —  Cox  v.  Louisville,  etc.,  R.  Co., 
48  Ind.  178;  Protzman  v.  Indianapolis,  etc., 
R.  Co.,  9  Ind.  467,  68  Am.  Dec.  650. 

Maryland. —  Phipps  v.  Western  Maryland 
R.  Co.,  66  Md.  319,  7  Atl.  556. 

Massachusetts. —  Bullard  r.  New  York,  etc., 
R.  Co.,  178  Mass.  570,  60  N.  E.  380;  Spring- 
field V.  Connecticut  River  R.  Co.,  4  Cush.  63. 

Michigan. —  Grand  Rapids,  etc.,  R.  Co.  v. 
Heisel,  47  Mich.  393,  11  N.  W.  212,  38  Mich. 
62,  31  Am.  Rep.  306. 

Nebraska. —  Hastings,  etc.,  R.  Co.  t'.  In- 
galls,  15  Nebr.  123,  16  N.  W.  762.  See  also 
Chicago,  etc.,  R.  Co.  v.  Sturey,  55  Nebr.  137, 
75  N.  W.  557. 

New  Jersey. —  Chamberlain  r.  Elizabeth- 
port  Steam  Cordage  Co.,  41  N.  J.  Eq.  43,  2 
Atl.  775. 

Neic  York. — -Wager  v.  Troy  Union  R.  Co., 
25  N.  Y.  526;  Williams  v.  New  York  Cent. 
R.  Co.,  16  N.  Y.  97,  69  Am.  Dec.  651  [re- 
versing 18  Barb.  222]  ;  Syracuse  Solar  Salt 
Co.  V.  Rome,  etc.,  R.  Co.,  67  Hun  153.  22 
N.  Y.  Suppl.  321;  Burt  v.  Lima,  etc.,  R.  Co., 
21  N.  Y.  Suppl.  482.  See  also  In  re  Pros- 
pect Park,  etc.,  R.  Co.,  16  Hun  261. 

Pennsylvania. —  Jones  v.  Erie,  etc.,  R.  Co., 
151  Pa.  St.  30,  25  Atl.  134,  31  Am.  St.  Rep. 
122,  17  L.  R.  A.  758,  144  Pa.  St.  629,  23  Atl. 
251.  See  also  Fidelity  Ins.,  etc.,  Co.  v.  Phila- 
delphia, etc.,  Pass.  R.  Co.,  6  Pa.  Dist.  737. 

Tennessee. —  East  End  St.  R.  Co.  v.  Doyle, 
88  Tenn.  747,  13  S.  W.  936,  17  Am.  St.  Rep. 
933,  9  L.  R.  A.  100. 

Texas. —  Jones  v.  Keith.  37  Tex.  394,  14 
Am.  Rep.  382. 

Vermont, —  Wead  v.  St.  Johnsbury,  etc.,  R. 
Co.,  64  Vt.  52,  24  Atl.  361.  Qucere  in  Rich- 
ardson r.  Vermont  Cent.  R.  Co.,  25  Vt.  465, 
60  Am.  Dec.  283. 

Wisconsin. — Carl  v.  Sheboygan,  etc.,  R.  Co., 
46  Wis.  625,  1  N.  W.  295;  Sherman  v.  Mil- 
waukee, etc.,  R.  Co.,  40  Wis.  645;  Ford  v. 
Chicago,  etc.,  R.  Co.,  14  Wis.  609,  80  Am. 
Dec.  791. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
%  310. 

Abutting  owners  of  fee  entitled  to  com- 
pensation when  railroad  constructed  on  turn- 
pike.—Mahon  V.  New  York  Cent.  R.  Co.,  24 
N.  Y.  658.  See  also  Mifflin  v.  Harrisburg, 
«tc.,  R.  Co.,  16  Pa.  St.  182 ;  Mumma  v.  Har- 
risburg, etc.,  R.  Co.,  1  Pearson  (Pa.)  24. 
But  see  Brainard  v.  Missisquoi  R.  Co.,  48  Vt. 

Dependent  upon  time  of  acquiring  right  to 
construct.— Pape  v.  New  York,  etc.,  R.  Co., 
74  N.  Y.  App.  Div.  175,  77  N.  Y.  Suppl.  725. 

Reservation  of  right  to  lay  private  road. — 
Riedinger  v.  Marquette,  etc.,  R.  Co.,  62  Mich. 
29,  28  N.  W.  775. 

Subsequent  change  of  grade. —  Louisville, 
€tc.,  R.  Co.  V.  Cumnock,  77  S.  W.  933,  25  Ky. 
L.  Rep.  1330. 
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96.  Colorado. —  Denver  Circle  R.  Co.  v.  Big- 
ler,  10  Colo.  428,  15  Pac.  726;  Denver  Circle 
R.  Co.  V.  Clark,  10  Colo.  427,  15  Pac.  726; 
Denver  Circle  R.  Co.  v.  Nestor,  10  Colo.  403, 
15  Pac.  714;  Denver  v.  Bayer,  7  Colo.  113,  2 
Pac.  6. 

Georgia. —  South  Carolina  R.  Co.  v.  Steiner, 
44  Ga.  546. 

Mississippi. —  Alabama,  etc.,  R.  Co.  i\ 
Bloom,  71  Miss.  247,  15  So.  72;  Theobold  v. 
Louisville,  etc.,  R.  Co.,  66  Miss.  279,  6  So. 
230,  14  Am.  St.  Rep.  564,  4  L.  R.  A.  735. 

North  Carolina. —  White  v.  Northwestern 
North  Carolina  R.  Co.,  113  N.  C.  610,  18  S.  E. 
330,  37  Am.  St.  Rep.  639,  22  L.  R.  A. 
627. 

United  States. — Frankle  v.  Jackson,  30  Fed. 
398;  Mollandin  v.  Union  Pac.  R.  Co.,  14  Fed. 
394,  4  McCrary  290,  both  cases  construing 
Colorado  constitution. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§§  257,  310. 

In  Minnesota  the  rule  laid  down  in  the 
later  cases  is  as  follows :  "  That  the  owner 
of  a  lot  abutting  on  a  public  street  has,  in- 
dependent of  the  fee  in  the  street,  as  appur- 
tenant to  his  lot,  an  easement  in  the  street  in 
front  of  his  lot  to  the  full  width  of  the  street, 
for  admission  of  light  and  air  to  his  lot,  which 
easement  is  subordinate  only  to  the  public 
right.  That  depriving  him  of  or  interfering 
with  his  enjoyment  of  the  easement  for  any 
public  use  not  a  proper  street  use  is  a  taking 
of  his  property  within  the  meaning  of  the  con- 
stitution. That  appropriating  a  public  street 
to  the  construction  and  operation  of  an  ordi- 
nary commercial  railroad  upon  it  is  not  a 
proper  street  use.  That  where,  without  his 
consent  and  without  compensation  to  him, 
such  a  railroad  is  laid  and  operated  along  the 
portion  of  the  street  in  front  of  his  lot,  so  as 
upon  that  part  of  the  street  to  cause  smoke, 
dust,  cinders,  etc.,  which  darken  or  pollute 
the  air  coming  from  that  part  of  the  street 
upon  his  lot,  he  may  recover  whatever  dam- 
ages to  his  lot  are  caused  by  so  laying  and 
operating  such  railroad  on  that  part  of  the 
street."  Lamm  v.  Chicago,  etc.,  R.  Co.,  45 
Minn.  71,  47  N.  W.  455,  10  L.  R.  A.  268; 
Adams  v.  Chicago,  etc.,  R.  Co.,  39  Minn.  286, 
295,  39  N.  W.  629,  12  Am.  St.  Rep.  544,  1 
L.  R.  A.  493.  In  the  earlier  cases  the  dis- 
tinction between  the  rights  of  abutting  owners 
having  the  fee  of  the  street  and  of  such 
owners  when  not  having  the  fee  seems  to  have 
been  recognized.  Adams  v.  Hastings,  etc.,  R. 
Co.,  18  Minn.  260;  Harrington  v.  St.  Paul, 
etc.,  R.  Co.,  17  Minn.  215;  Molitor  v.  First 
Div.  St.  Paul,  etc.,  R.  Co.,  14  Minn.  285; 
Gray  v.  First  Div.  St.  Paul,  etc.,  R.  Co.,  13 
Minn.  315.  See  also  Schurmeier  v.  St.  Paul, 
etc.,  R.  Co.,  10  Minn.  82,  88  Am.  Dec.  59. 

In  Ohio  it  has  been  decided  that  an  abut- 
ting owner,  whether  the  fee  of  the  street  is  in 
him  or  in  the  public,  has  an  easement  in  the 
street  which  is  as  much  property  as  the  lot 
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although  this  is  denied  in  other  decisions.®^  In  some  cases  it  has  been  held 
that  the  test  of  the  right  to  compensation  is  the  manner  of  the  construction 
and  operation  of  the  railroad.  That  on  the  one  hand  the  construction  of  a 
railroad  along  a  street  is  not  jper  se  such  an  encroachment  on  the  individual 
right  of  an  abutting  owner  as  entitles  him  to  compensation,  even  though  he  owns 
the  fee ;  and  that  on  the  other  hand,  without  regard  to  whetlier  the  fee  is  in  the 
adjoining  owner  or  not,  he  can  recover  compensation  when  his  right  of  ingress 
and  egress  or  his  right  to  light  and  air  is  destroyed  or  interfered  with  unreason- 
ablybut  that  if  he  is  merely  inconvenienced  by  such  use  or  suffers  some  remote 
consequential  injury  he  cannot  recover.^^  Under  constitutional  provisions  against 
damaging  as  well  as  taking  private  property  without  compensation,  abutting 
owners  may  recover  when  they  are  deprived  of  their  easement  in  the  street  and 
their  property  rendered  less  valuable  by  the  construction  of  a  railroad  thereon 
without  regard  to  the  ownership  of  the  fee.^^    The  right  to  compensation  exists 


itself,  and  if  the  construction  of  a  railroad 
upon  the  street  will  materially  interfere  with 
this  easement  he  is  entitled  to  compensation. 
Cincinnati,  etc.,  R.  Co.  v.  Cumminsville,  14 
Ohio  St.  523;  Cleveland  Burial  Case  Co.  v. 
Erie  R.  Co.,  24  Ohio  Cir.  Ct.  107. 

97.  Indiana. —  Indianapolis,  etc.,  R.  Co.  v. 
Rayl,  69  Ind.  424;  New  Albany,  etc.,  R.  Co. 
V.  O'Daily,  13  Ind.  353,  12  Ind.  551. 

Kansas. —  Ottawa,  etc.,  R.  Co.  v.  Peterson, 
40  Kan.  310,  19  Pac.  666;  Ottawa,  etc.,  R.  Co. 
V.  Larson,  40  Kan.  301,  19  Pac.  661,  2  L.  R.  A. 
59. 

Maryland. —  Garrett  v.  Lake  Roland  El.  R, 
Co.,  79  Md.  277,  29  Atl.  830,  24  L.  R.  A.  396 ; 
O'Brien  v.  Baltimore  Belt  R.  Co.,  74  Md.  363, 
22  Atl.  141,  13  L.  R.  A.  126. 

'New  York. —  Fobes  v.  Rome,  etc.,  R.  Co., 
121  N.  Y.  505,  24  N.  E.  919,  8  L.  R.  A.  453; 
Drake  v.  Hudson  River  R.  Co.,  7  Barb.  508. 
But  see  Falker  v.  New  York,  etc.,  R.  Co.,  17 
Abb.  N.  Ca£.  (N.  Y.)  279. 

Tennessee. —  Brumit  v.  Virginia,  etc.,  R. 
Co.,  106  Tenn.  124,  60  S.  W.  505 ;  Iron  Moun- 
tain R.  Co.  V.  Bingham,  87  Tenn.  522,  11  S.  W. 
705,  4  L.  R.  A.  622. 

Wisconsm. —  Hanlin  v.  Chicago,  etc.,  R.  Co., 
61  Wis.  515,  21  N.  W.  623. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain," 
§§  257,  310. 

For  permanent  obstruction  and  deprivation 
of  access  compensation  may  be  recovered, 
even  though  the  fee  of  the  street  is  in  the 
public.  Burlington,  etc.,  R.  Co.  v.  Rein- 
hackle,  15  Nebr.  279,  18  N.  W.  69,  48  Am. 
Rep.  342;  Reining  v.  New  York,  etc.,  R.  Co., 
128  N.  Y.  157,  28  N.  E.  640,,  14  L.  R.  A.  133. 

98.  Montgomery  v.  Santa  Ana  Westmin- 
ster R.  Co.,  104  Cal.  186,  37  Pac.  786,  43  Am. 
St.  Rep.  89,  25  L.  R.  A.  654;  Fulton  v.  Short 
Route  R.  Transfer  Co.,  85  Ky.  640,  4  S.  W. 
332,  9  Ky.  L.  Rep.  291,  7  Am.  St.  Rep.  619; 
Cosby  V.  Owensboro,  etc.,  R.  Co.,  10  Bush  288; 
Louisville,  etc.,  R.  Co.  v.  Brown,  17  B.  Mon. 
763 ;  Lexington,  etc.,  R.  Co.  v.  Applegate,  8 
Dana  289,  33  Am.  Dec.  497;  Maysville,  etc., 
R.  Co.  V.  Ingram,  30  S.  W.  8,  16  Ky.  L.  Rep. 
853;  Holmes  v.  Louisville,  etc.,  R.  Co.,  16  Ky. 
L.  Rep.  318;  Elizabethtown,  etc.,  R.  Co.  v. 
Tierney,  11  Ky.  L.  Rep.  526;  Elizabethtown, 
etc.,  R.  Co.  V.  billon,  7  Ky.  L.  Rep.  607 ;  Ken- 

[X.  D.  18,  e.  (II).  (b),  (3)] 


tucky  Cent.  R.  Co.  v.  Clark,  5  Ky.  L.  Rep. 
184;  Elizabethtown,  etc.,  R.  Co.  v.  Thompson, 
1  Ky.  L.  Rep.  395.  See  also  gucere  in  O'Con- 
nor V.  Southern  Pac.  R.  Co.,  122  Cal.  681,  55 
Pac.  688;  Louisville,  etc.,  R.  Co.  v.  Orr,  91 
Ky.  109,  15  S.  W.  8,  12  Ky.  L.  Rep.  756; 
Kentucky,  etc..  Bridge  Co.  v.  Gregory,  13  Ky. 
L.  Rep.  878;  McQuaid  v.  Portland,  etc.,  R. 
Co.,  18  Oreg.  237,  22  Pac.  899.  Compare 
Porter  v.  Pacific  Coast  R.  Co.,  (Cal.  1888)  18 
Pac.  428;  Weyl  v.  Sonoma  Valley  R.  Co.,  69 
Cal.  202,  10  Pac.  510;  Carson  v.  Central  R. 
Co.,  35  Cal.  325,  making  the  ownership  of 
the  fee  the  test. 

In  Missouri  the  rule  is  that  laying  a  track 
on  the  established  grade  and  operating  a 
steam  railroad  thereon  in  the  transaction  of 
commercial  business  along  a  street  is  not  sub- 
jecting the  street  to  an  additional  servitude 
for  which  abutting  owners  are  entitled  to 
compensation ;  but  that  if  such  railroad  is  con- 
structed and  operated  in  such  a  way  as  to 
destroy  the  usefulness  of  the  street  as  a  public 
thoroughfare,  or  destroy  or  unreasonably  in- 
terfere with  the  right  of  abutting  owners  to 
access  to  and  from  their  property,  compensa- 
tion must  be  made.  Knapp  v.  St.  Louis 
Transfer  R.  Co.,  126  Mo.  26,  28  S.  W.  627; 
Gaus,  etc.,  Mfg.  Co.  v.  St.  Louis,  etc.,  R.  Co., 
113  Mo.  308,  20  S.  W.  658,  35  Am.  St.  Rep. 
706,  18  L.  R.  A.  339;  Lackland  v.  North 
Missouri  R.  Co.,  34  Mo.  259,  31  Mo.  180; 
Porter  v.  North  Missouri  R.  Co.,  33  Mo.  128 ; 
Osborne  v.  Missouri  Pac.  R.  Co.,  147  U.  S. 
248,  13  S.  Ct.  299,  37  L.  ed.  155. 

99.  Arkansas. —  Hot  Springs  R.  Co.  v.  Wil- 
liamson, 45  Ark.  429. 

Illinois. — ■  Chicago,  etc.,  R.  Co.  v.  Berg,  10 
111.  App.  607. 

Nehraska. —  Chicago,  etc.,  R.  Co.  v.  O'Neill, 
58  Nebr.  239,  78  N.  W.  521. 

Texas. —  Ft.  Worth,  etc.,  R.  Co.  v.  Downie, 
82  Tex.  383,  17  S.  W.  620;  Rosenthal  v.  Tay- 
lor, etc.,  R.  Co.,  79  Tex.  325,  15  S.  W.  268; 
Gainesville,  etc.,  R.  Co.  v.  Hall,  78  Tex.  169, 
14  S.  W.  259,  22  Am.  St.  Rep.  42,  9  L.  R.  A. 
298 ;  Gulf,  etc.,  R.  Co.  v.  Fuller,  63  Tex.  467. 
See  also  Gulf,  etc.,  R.  Co.  v.  Graves,  1  Tex. 
App.  Civ.  Cas.  §  579 :  Williams  v.  Gulf,  etc., 
R.  Co.,  1  Tex.  App.  Civ.  Cas.  §  312.  But  see 
Houston,  etc.,  R.  Co.  v.  Odum,  53  Tex.  343, 
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where,  for  the  benefit  of  the  public,  private  property  lias  been  specially  eyen 
though  lawfully  damaged.^  In  some  jurisdictions  the  right  to  compensation  when 
railroads  are  constructed  upon  gtreets  and  highways  has  been  made  the  subject 
of  legislative  enactments.^    The  fact  that  the  track  of  one  railroad  company  has 


decided  under  a  constitutional  provision  lim- 
iting damages  to  cases  of  "  taking." 

Washington. —  Kaufman  v.  Tacoma,  etc., 
R.  Co.,  11  Wash.  632,  40  Pac.  137. 

In  Pennsylvania  liability  exists  for  taking, 
injuring,  or  destroying.  Pennsylvania 
Schuylkill  Valley  R.  Co.  v.  Walsh,  124  Pa. 
St.  544,  17  Atl.  186,  10  Am.  St.  Rep.  611. 
Where  a  railroad  is  constructed,  not  on  the 
street,  but  on  property  owned  by  the  rail- 
road company  Avhich  abuts  on  the  street,  it 
is  not  liable  under  the  constitutional  pro- 
vision against  taking,  injuring,  or  destroy- 
ing private  property  for  a  public  use,  for  any 
depreciation  in  the  value  of  property  front- 
ing on  the  opposite  side  of  the  street.  Penn- 
sylvania R.  Co..  I'.  Lippincott,  116  Pa.  St. 
472,  9  Atl.  871,  2  Am.  St.  Rep.  618.  See 
supra,  X,  D,  2. 

1.  Kansas. —  Central  Branch  Union  Pac. 
R.  Co.  V.  Andrews,  41  Kan.  370,  21  Pac. 
276. 

Minnesota. —  Brakken  v.  Minneapolis,  etc., 
R.  Co.,  29  Minn.  41,  11  N.  W.  124. 

Missouri. —  Rude  v.  St.  Louis,  93  Mo.  408, 
6  S.  W.  257. 

Nebraska. —  Omaha,  etc.,  R.  Co.  v.  Janecek, 
30  Nebr.  276,  46  N.  W.  478,  27  Am.  St.  Rep. 
399;  Omaha,  etc.,  R.  Co.  v.  Rogers,  16  Nebr. 
117,  19  N.  W.  603;  Burlington,  etc.,  R.  Co. 
V.  Reinhackle,  15  Nebr.  279,  18  N.  W.  69,  48 
Am.  Rep.  342. 

Ohio. —  See  Robert  Mitchell  Furniture  Co. 
V.  Cleveland,  etc.,  R.  Co.,  10  Ohio  S.  &  C.  PI. 
Dec.  218,  7  Ohio  N.  P.  639. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Goldberg,  68 
Tex.  685,  5  S.  W.  824;  Gulf,  etc.,  R.  Co.  v. 
Eddins,  60  Tex.  656. 

Washington. —  Patton  v.  Olympia  Door, 
etc.,  Co.,  15  Wash.  210,  46  Pac.  237;  Hatch 
V.  Tacoma,  etc.,  R.  Co.,  6  Wash.  1,  32  Pac. 
1063. 

West  Virginia. —  Guinn  v.  Ohio  River  R. 
Co.,  46  W.  Va.  151,  33  S.  E.  87,  76  Am.  St. 
Rep.  806;  Stewart  v.  Ohio  River  R.  Co.,  38 
W.  Va.  438,  18  S.  E.  604.  See  also  Yates  v. 
West  Grafton,  34  W.  Va.  783,  12  S.  E.  1075 ; 
Spencer  v.  Point  Pleasant,  etc.,  R.  Co.,  23 
W.  Va.  406. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain," 
§fi  257,  310. 

"Special  damage"  is  defined  in  Rigney  v. 
Chicago,  102  111.  64;  Metropolitan  West  Side 
El.  R.  Co.  V.  Goll,  100  111.  App.  323. 

2.  In  Iowa  it  is  provided  by  statute  that 
no  railway  track  can  be  located  and  laid 
down  upoii  a  street,  alley,  or  other  public 
place  until  after  the  injury  to  the  property 
abutting  upon  such  street  or  public  place  has 
been  ascertained  and  compensated.  Fowler 
V.  Des  Moines,  etc.,  R.  Co.,  91  Iowa  533,  60 
N.  W.  116;  Nick  v.  Chicago,  etc.,  R.  Co.,  84 
Iowa  27,  50  N.  W.  222 ;  Cook  v.  Chicago,  etc., 


R.  Co.,  83  Iowa  278,  49  N.  W.  92;  Gates  v. 
Chicago,  etc.,  R.  Co.,  82  Iowa  518,  48  N.  W. 
1040;  Harbach  v.  Des  Moines,  etc.,  R.  Co., 
80  Iowa  593,  44  N.  W.  348,  11  L.  R.  A.  113; 
Enos  V.  Chicago,  etc.,  R.  Co.,  78  Iowa  28,  42 
N.  W.  575 ;  Strough  v.  Chicago,  etc.,  R.  Co., 
71  Iowa  641,  33  N.  W.  149;  Merchants'  Union 
Barb  Wire  Co.  r.  Chicago,  etc.,  R.  Co.,  70 
Iowa  105,  28  N.  W.  494;  Wilson  v.  Des 
Moines,  etc.,  R.  Co.,  67  Iowa  509,  25  N.  W. 
754;  Mulholland  V.  Des  Moines,  etc.,  R.  Co., 
60  Iowa  740,  13  N.  W.  726.  It  has  been  held 
that  if  the  tracks  were  laid  at  a  time  when 
there  was  no  law  in  force  requiring  compen- 
sation to  the  abutting  owners,  such  owners 
cannot,  on  a  subsequent  change  of  the  law, 
claim  damages.  Merchants'  Union  Barb 
Wire  Co.  v.  Chicago,  etc.,  R.  Co.,  70  Iowa 
105,  28  N.  W.  494,  29  N.  W.  822.  But  that 
if  the  railroad  company  had  simply  appro- 
priated the  street  for  its  track,  but  had 
not  actually  laid  it  down,  prior  to  the  adop- 
tion of  the  code,  it  did  not  thereby  acquire  a 
vested  right  which  would  preclude  the  abut- 
ters from  claiming  compensation  in  accord- 
ance with  the  provision  of  section  464  of  the 
code,  which  provides  that  no  railway  track 
can  be  "  located  and  laid  down  "  until  after 
the  injury  has  been  ascertained  and  com- 
pensated; and  it  is  immaterial  that,  before 
the  adoption  of  the  code,  no  compensation 
could  have  been  demanded.  Mulholland  v. 
Des  Moines,  etc.,  R.  Co.,  60  Iowa  740,  13 
N.  W.  726.  The  rule  in  Iowa  before  the 
passage  of  the  statute  is  discussed  in  the  fol- 
lowing cases:  Davis  v.  Chicago,  etc.,  R.  Co., 
46  Iowa  389 ;  Kucheman  r.  C.  C.  &  D.  R.  Co., 
46  Iowa  366;  Cadle  v.  Muscatine  Western  R. 
Co.,  44  Iowa  11;  Park  v.  Chicago,  etc.,  R.  Co., 
43  Iowa  636;  Ingram  r.  Chicago,  etc.,  R.  Co., 
38  Iowa  669;  Clinton  r.  Clinton,  etc..  Horse 
R.  Co.,  37  Iowa  61;  Cook  r.  Burlington,  36 
Iowa  357 ;  Chicago,  etc.,  R.  Co.  v.  Newton,  36 
Iowa  299;  Tomlin  v.  Dubuque,  etc.,  R.  Co., 
32  Iowa  106,  7  Am.  Rep.  176;  Clinton  r. 
Cedar  Rapids,  etc.,  R.  Co.,  24  Iowa  455 ;  Mil- 
burn  V.  Cedar  Rapids,  12  Iowa  246;  Barney 
V.  Keokuk,  94  U.  S.  324,  24  L.  ed.  224. 

In  Michigan  it  is  provided  by  statute  that 
no  railway  shall  be  constructed  on  any  street 
unless  compensation  shall  be  made  to  owners 
of  property  adjoining  the  street,  and  opposite 
where  such  railroad  is  to  be  constructed.  It 
was  held  that  an  abutting  owner  is  entitled 
to  damages  where  the  railroad  right  of  way 
lies  on  the  opposite  side  of  the  street.  The 
owner  of  a  lot  of  land  containing  a  residence 
situated  three  hundred  feet  from  the  street  is 
not  entitled  to  damages  owing  to  the  con- 
struction of  a  railroad  thereon.  Marquette, 
etc.,  R.  Co.  17.  Longyear,  (1903)  94  N.  W. 
670. 

In  Ohio  it  is  provided  by  statute  that  every 
company  which  lays  a  railroad  track  upon 
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been  laid  through  a  street  and  the  property-owners  have  received  compensation 
therefor  does  not  warrant  the  location  of  another  railroad  in  the  same  street 
without  compensation  to  the  owners.^  The  laying  of  additional  tracks  by  the  same 
railroad  in  a  street,  the  fee  of  which  is  in  the  abutting  owner,  is  an  additional 
servitude  for  which  such  owner  is  entitled  to  compensation.^  ]No  compensation 
is  due  owners  whose  lots  do  not  abut  upon  the  street^  or  that  particular  part  of 
the  street  upon  which  a  railroad  is  constructed,^  unless  thereby  all  access  to  his  lot 
is  cut  off/  Where  a  street  has  been  laid  out  but  not  opened,  a  railroad  company 
cannot  build  its  track  on  it  without  compensation  to  the  owner.^ 

(4)  Street  Railways.  According  to  the  great  w^eight  of  authority  the  use  of 
a  street,  when  duly  authorized,^  for  the  construction  and  operation  of  a  street  rail- 
way does  not  impose  an  additional  servitude  on  the  fee,  and  an  abutting  owner  can- 
not recover  compensation  or  damages  for  such  use,^^  unless  he  shows  that  he  has 


any  street,  alley,  road,  or  ground  shall  be 
responsible  for  injury  done  thereby  to  private 
or  public  property  lying  upon  or  near  to  said 
ground.  Zanesville  v.  Fannan,  53  Ohio  St, 
605,  42  N.  E.  703,  53  Am.  St.  Rep.  664; 
Dillenbaeh  v.  Xenia,  41  Ohio  St.  207.  This 
statute  is  intended  merely  to  provide  com- 
pensation for  consequential  injuries  not  cov- 
ered by  the  compensation  provided  for  the 
appropriation  of  property.  Robert  Mitchell 
Furniture  Co.  v.  Cleveland,  etc.,  R.  Co.,  10 
Ohio  S.  &  C.  PI.  Dec.  218,  7  Ohio  N.  P.  639. 
Property  is  "  near  to  "  the  street,  so  as  to  en- 
title the  owner  to  avail  himself  of  the  remedy 
given  by  this  statute,  if  the  injury  to  it  is 
the  direct  and  necessary  result  of  the  occu- 
pancy of  the  street  by  the  track  or  other 
structure  of  a  railroad  company.  Fliehman 
4;.  Cleveland,  etc.,  R.  Co.,  11  Ohio  Dec.  (Re- 
print) 543,  27  Cine.  L.  Bui.  302. 

In  Wisconsin  by  statute  the  construction 
■  of  a  railroad  in  a  street  by  the  consent  of  an 
abutting  owner  gives  such  owner  an  immedi- 
ate right  of  action  for  the  damages  caused 
to  his  land  abutting  on  the  street  without 
reference  to  the  side  on  which  the  railroad 
track  may  be  placed.  Kuhl  v.  Chicago,  etc., 
Pv.  Co.,  101  Wis.  42,  77  N.  W.  155. 

3.  Southern  Pac.  R.  Co.  v.  Reed,  41  Cal. 
256. 

4.  Rock  Island,  etc.,  R.  Co.  v.  Johnson,  204 
111.  488,  68  N.  E.  549.  See  also  Bond  v.  Penn- 
sylvania Co.,  171  111.  508,  49  N.  E.  545;  Pitts- 
burg, etc.,  R.  Co.  i'.  Reich,  101  111.  157;  Gulf, 
etc.,  R.  Co.  V.  Necco,  (Tex.  Sup.  1892)  18 
S.  W.  564.  Compare  Com.  v.  Hartford,  etc., 
R.  Co.,  14  Gray  (Mass.)  379. 

5.  Pennsylvania  L.  Ins.,  etc.,  Co.  v.  Penn- 
sylvania Schuylkill  Valley  R.  Co.,  151  Pa.  St. 
334,  25  Atl.  107,  31  Am.  St.  Rep.  762;  Rich- 
mond Traction  Co.  v.  Murphy,  98  Va.  104, 
34  S.  E.  982. 

6.  Iowa. —  Morgan  v.  Des  Moines,  etc.,  R. 
Co.,  64  Iowa  589,  21  N.  W.  96,  52  Am.  Rep. 
462. 

Massachusetts. —  Merrimack  River  Locks, 
etc.  V.  Nashua,  etc.,  R.  Corp.,  10  Cush. 
(Mass.)  385. 

Minnesota. —  Pochette  v.  Chicago,  etc.,  R. 
Co.,  32  Minn.  201,  20  N.  W.  140. 

New  York. —  In  re  Buffalo  Grade  Crossing 
Com'rs,  166  N.  Y.  69,  59  N.  E.  706. 

Wisconsin. —  Oshkosh  .First  Cong.  Church, 

[X,  D,  18.  e.  (ll),  (b),  (3)] 


etc.  V.  Milwaukee,  etc.,  R.  Co.,  77  Wis.  158, 
45  N.  W.  1086. 

Obstructing  street  not  in  front  of  lot. — 
Union  Pac.  R.  Co.  v.  Benson,  19  Colo.  285,  35 
Pac.  544 ;  Union  Pac.  R.  Co.  v.  Foley,  19  Colo. 
280,  35  Pac.  542. 

Vacation  of  portion  of  street  not  adjoining 
lot  does  not  entitle  to  compensation.  East 
St.  Louis  V.  O'Flynn,  119  111.  100,  10  N.  E. 
395,  59  Am.  Rep.  795. 

7.  Pochette  v.  Chicago,  etc.,  R.  Co.,  32 
Minn.  201,  20  N.  W.  140. 

8.  Beidler's  Appeal,  (1889)  17  Atl.  244; 
Quigley  v.  Pennsylvania  Schuvlkill  Valley  R. 
Co.,  121  Pa.  St.  35,  15  Atl.  478,  1  L.  R.  A. 
503. 

9.  Paterson,  etc.,  R.  Co.  v.  Paterson,  24 
N.  J.  Eq.  158;  Rafferty  v.  Central  Traction 
Co.,  147  Pa.  St.  579,  23  Atl.  884,  30  Am.  St. 
Rep.  763. 

10.  loica. —  Sears  v.  Marshalltown  St.  R. 
Co.,  65  Iowa  742,  23  N.  W.  150. 

Kentucky. — Ashland,  etc.,  St.  R.  Co.  r. 
Faulkner,  106  Ky.  332,  45  S.  W.  235,  51  S.  W. 
806,  21  Ky.  L.  Rep.  151,  43  L.  R.  A.  554; 
Fulton  V.  'Short  Route  R.  Transfer  Co..  85 
Ky.  640.  4  S.  W.  332,  9  Ky.  L.  Rep.  291,  7 
Am.  St.  Rep.  619. 

Maine. —  Taylor  v.  Portsmouth,  etc.,  R.  Co., 
91  Me.  193,  39  Atl.  560,  64  Am.  St.  Rep.  216. 

Maryland. —  Poole  v.  Falls  Road  Electric 
R.  Co.,  88  Md.  533,  41  Atl.  1069. 

Massachusetts. —  Eustis  v.  Milton  St.  R. 
Co.,  183  Mass.  586,  66  N.  E.  663. 

Michigan. —  Grand  Rapids,  etc.,  R.  Co.  v. 
Heisel,  47  Mich.  393,  11  N.  W.  212. 

Neio  Jersey. —  Jersey  City,  etc..  Belt  Co.  r. 
Jersey  City,  etc.,  R.  Co.,  20  N.  J.  Eq.  61. 

Ohio. —  Parrish  r.  Hamilton,  etc..  Traction 
Co.,  23  Ohio  Cir.  Ct.  527. 

Pennsylvania. —  In  re  Philadelphia,  etc.,  R. 
Co.,  6  Whart.  25,  36  Am.  Dec.  202;  Consho- 
hocken  R.  Co.  n.  Pennsylvania  R.  Co.,  15  Pa. 
Co.  Ct.  445 ;  Maris  v.  Union  Bass.  R.  Co.,  10 
Phila.  41 ;  Faust  v.  Passenger  R.  Co.,  3  Phila. 
164. 

Tennessee. —  Smith  v.  East  End  St.  R.  Co., 
87  Tenn.  626,  11  S.  W.  709;  Iron  Mountain 
R.  Co.  V.  Bingham,  87  Tenn.  522,  11  S.  W. 
705. 

Wisconsin. —  Younkin  i\  Mihvaukee  Light, 
etc..  Traction  Co.,  (1904)  98  N.  W.  215;  Chi- 
cago, etc.,  R.  Co.  V.  Milwaukee  R.,  etc...  Elec- 
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been  specially  damaged  thereby. It  is  immaterial  whether  or  not  the  fee  of  the 
street  is  in  the  abutting  owner.^''-    Nor  does  it  matter  what  motive  power  is 


trie  R.  Co.,  95  Wis.  561,  70  N.  W.  678,  60 
Am.  St.  Rep.  136,  37  L.  R.  A.  856;  Hobart  i'. 
Milwaukee  City  R.  Co.,  27  Wis.  194,  9  Am. 
Rep.  461. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain," 
§§  259,  305  et  seq. 

The  construction  of  a  subway  and  tunnel 
in  a  street  does  not  impose  an  additional 
servitude.  Sears  r.  Crocker,  184  Mass.  586, 
69  N.  E.  327. 

The  construction  of  a  street  railroad  in  a 
street  together  with  a  trestle  as  a  viaduct  to 
cross  an  intersecting  thoroughfare  is  not  an 
additional  servitude.  Winnetka  v.  Chicago, 
etc.,  Electric  R.  Co.,  107  111.  App.  117 
\aflirmed  in  204  111.  297,  68  N.  E.  407]. 

The  ordinary  use  of  the  street  must  not  be 
interfered  with  by  the  construction  of  such 
road.  Morris,  etc.,  R.  Co.  v.  Newark,  10 
N.  J.  Eq.  325.  See  also  Nichols  r.  Ann 
Arbor,  etc.,  R.  Co.,  87  Mich.  361,  49  N.  W. 
538,  16  L.  R.  A.  371.  And  so  it  has  been  held 
that  an  injunction  will  be  granted  to  prevent 
the  construction  of  a  street  railway  upon  a 
street  already  burdened  with  commercial  rail- 
road tracks  ( Lange  v.  La  Crosse,  etc.,  R.  Co., 
118  Wis.  558,  95  N.  W.  952),  or  when  there 
are  already  two  street-car  lines  and  various 
poles  and  wires  on  the  street  (Dooly  Block 
V.  Salt  Lake  Rapid  Transit  Co.,  9  Utah  31,  33 
Pac.  229,  24  L.  R.  A.  610).  It  has  been  held, 
however,  that  the  laying  by  a  street  railway 
company  of  a  double  track  along  a  street  so 
narrow  that  there  would  not  be  room  for 
vehicles  between  the  track  and  the  curb  did 
not  create  an  additional  servitude  (Poole  v. 
Falls  Road  Electric  R.  Co.,  88  Md.  833,  41 
Atl.  1069),  and  it  has  been  held  that  no 
compensation  will  be  allowed  abutting  own- 
ers, although  after  the  construction  of  such  a 
road  vehicles  cannot  stand  between  the  track 
and  the  .curb  (RafFerty  v.  Central  Traction 
Co.,  147  Pa.  St.  579,  23  Atl.  884,  30  Am.  St. 
Rep.  763).  See  also  Ashland,  etc.,  R.  Co.  v. 
Faulkner,  106  Ky.  332,  45  S.  W.  235,  51  S.  W. 
806,  21  Ky.  L.  Rep.  151,  43  L.  R.  A. 
554. 

No  compensation  for  removing  or  destroy- 
ing trees. —  Miller  v.  Detroit,  etc.,  R.  Co.,  125 
Mich.  171,  84  N.  W.  49,  84  Am.  St.  Rep.  569, 
51  L.  R.  A.  955  :  Akron,  etc.,  R.  Co.  r.  Keck, 
23  Ohio  Cir.  Ct.  57. 

Street  railway  on  toll-bridge. —  Pittsburg, 
etc.,  R.  Co.  r.  Point  Bridge  Co.,  165  Pa.  St. 
37,  30  Atl.  511,  26  L.  R.  A.  323. 

Street  railway  trestle. —  Winnetka  v.  Chi- 
cago, etc.,  Electric  R.  Co.,  107  111.  App.  117 
{affirmed  in  204  111.  297,  68  N.  E.  407]. 

11.  Florida. —  Florida  Southern  R.  Co.  v. 
Brown,  23  Fla.  104,  1  So.  512. 

Georgia. —  Campbell  v.  Metropolitan  St.  R. 
Co.,  82  Ga.  320,  9  S.  E.  1078. 

Illinois. —  Doane  r.  Chicago  Citv  R.  Co.,  51 
111.  App.  353. 

Missouri. —  Ruckert  r.  Grand  Ave.  R.  Co., 
163  Mo.  260.  63  S.  W.  814:  Spencer  r.  Metro- 
politan St.  R.  Co.,  120  Mo.  154,  23  S.  W.  126, 


22  L.  R.  A.  668,  access  obstructed  by  a  via- 
duct. 

New  Mexico. —  New  Mexico  R.  Co.  v.  Hen- 
dricks, 6  N.  M.  611,  30  Pac.  901. 

Neio  York. —  Mahadv  v.  Bushwick  R.  Co., 
9]  N.  Y.  148,  43  Am.  Rep.  661. 

Texas. —  Belt  Line  St.  R.  Co.  v.  Crabtree, 
2  Tex.  App.  Civ.  Cas.  §  662. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  305  et  seq. 

12.  Alabama. —  Birmingham  Traction  Co. 
V.  Birmingham  R.,  etc.,  Co.,  119  Ala.  137,  24 
So.  502,  43  L.  R.  A.  233. 

California. —  Finch  v.  Riverside,  etc.,  R. 
Co.,  87  Cal.  597,  25  Pac.  765  [distinguishing 
Weyl  V.  Sonoma  Valley  R.  Co.,  69  Cal.  203, 
10  Pac.  510]. 

Connecticut. —  Canastota  Knife  Co.  v.  New- 
ington  Tramway  Co.,  0-9  Conn.  146,  36  Atl. 
1107. 

Delaware. — ^Philadelphia,  etc.,  R.  Co.  r. 
Wilmington  City  R.  Co.,  (1897)  38  AtL 
1067. 

jPZoridrt.— Randall  v.  Jacksonville  St.  R. 
Co.,  19  Fla.  409. 

Georgia. —  Southern  R.  Co.  Atlantic  R.,^ 
etc.',  Co.,  Ill  Ga.  679,  36  S.  E.  873,  51  L.  R.A. 
125. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  General 
Electric  R.  Co.,  79  111.  App.  569. 

Indiana. — Decker  r.  Evansville,  etc.,  R.  Co., 
133  Ind.  493,  32  N.  E.  349. 

Kentucky. — Ashland,  etc.,  R.  Co.  v.  Faulk- 
ner, 106  Ky.  332,  45  S.  W.  235,  51  S.  W.  806, 
21  Ky.  L.  Rep.  151,  43  L.  R.  A.  554. 

Louisiana. —  Brown  r.  Duplessis,  14  La. 
Ann.  842. 

Maine. —  In  re  Milbridge,  etc..  Electric  R. 
Co.,  96  Me.  110,  51  Atl.  818;  Taylor  Port- 
smouth, etc.,  R.  Co.,  91  Me.  193,  39  Atl.  560, 
64  Am.  St.  Rep.  216. 

Man/land. —  Poole  r.  Falls  Road  Electric 
R.  Co.;  88  Md.  533,  41  Atl.  1069. 

Michigan. —  People  r.  Ft.  Wayne,  etc.,  R. 
Co.,  92  Mich.  522,  52  N.  W.  1010,  16  L.  R.  A. 
752. 

Minnesota.—  Elfelt  r.  Stillwater  St.  R.  Co., 
53  Minn.  68,  55  N.  W.  116. 

Missouri. —  Ransom  v.  Citizens'  R.  Co.,  104 
Mo.  375,  16  S.  W.  416. 

New  Jersey. —  Eh  ret  r.  Camden,  etc.,  R. 
Co.,  61  N.  J.  Eq.  171,  47  Atl.  562. 

"North  Carolina. — Merrick  v.  Intramontaine 
R.  Co.,  118  N.  C.  1081,  24  S.  E.  667. 

O/iio.— Akron,  etc.,  R.  Co.  r.  Keck,  23  Ohio 
Cir.  Ct.  57. 

Pennsylvania. —  RafTerty  r.  Central  Trac- 
tion Co.,  147  Pa.  St.  579,  23  Atl.  884,  30  Am. 
St.  Rep.  763 ;  Pennsylvania  R.  Co.  r.  Consho- 
hocken  R.  Co.,  15  Pa.  Co.  Ct.  454:  Pennsyl- 
vania R.  Co.  r.  Montgomery  County  Pass.  R. 
Co.,  3  Pa.  Dist.  58,  14  Pa.  Co.  Ct.  88;  Patter- 
son V.  Pittston.  8  Kulp  530. 

See  18  Cent.'  Dig.  tit.  "  Eminent  Domain," 
§§  259,  305  et  seq. 

In  New  York  an  abutting  owner  in  whom  is 
the  fee  of  the  street  may  recover  compensa- 
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employed/^  whether  horsepower,^^  steam/^  cable,^*'  or  electricity.^^    Such  a  road, 


lion  for  its  use  by  a  street  railway.  Peck  V. 
Schenectady  R.  Co.,  170  N.  Y.  298,  63  N.  E. 
357  [affirming  67  N.  Y.  App.  Div.  359,  73 
N  Y.  SuppL  794]  ;  Adee  v.  Nassau  Electric 
R.  Co.,  65  N.  Y.  App.  Div.  529,  72  N.  Y. 
Suppl.  992 ;  Matter  of  Southern  Boulevard  R. 
Co.,  58  Hun  497,  12  N.  Y.  Suppl.  466;  Craig 
V.  Rochester,  etc.,  R.  Co.,  39  Barb.  494 ;  Spof- 
ford  V.  Southern  Boulevard  R.  Co.,  15  Daly 
162,  4  N.  Y.  Suppl.  388;  McCruden  v.  Roch- 
ester R.  Co.,  28  N.  Y.  Suppl.  1135  [affirming 
5  Misc.  59,  25  N.  Y.  Suppl.  114].  But  when 
the  fee  is  in  a  municipality  an  abutting  owner 
is  not  entitled  to  compensation.  Mahady  v. 
Bushwick  R.  Co.,  91  N.  Y.  148,  43  Am.  Rep. 
661;  Kellinger  v.  Forty-Second  St.,  etc.,  R. 
Co.,  50  N.  Y.  206 ;  People  v.  Kerr,  38  Barb. 
369,  37  Barb.  357 ;  Park  v.  Rochester  Citv  R. 
Co.,  2  N.  Y.  Suppl.  563.  See  also  Brooklyn 
City,  etc.,  R.  Co.  c.  Coney  Island,  etc.,  R.  Co., 
35  Barb.  364;  People  v.  Law,  34  Barb.  494; 
Brooklyn  Cent.,  etc.,  R.  Co.  v.  Brooklyn  City 
R.  Co.,  33  Barb.  420. 

13.  Briggs  V.  Lewiston,  etc.,  R.  Co.,  79  Me. 
363,  10  Atl.  47,  1  Am.  St.  Rep.  316;  People 
V.  Ft.  Wayne,  etc.,  R.  Co..  92  Mich.  522,  52 
N.  W.  1010,  16  L.  R.  A.  752;  Akron,  etc.,  R. 
Co.  V.  Keck,  23  Ohio  Cir.  Ct.  57.  Whether 
the  use  made  of  a  street  is  an  additional 
burden  upon  the  easement  does  not  depend 
upon  the  motive  power  which  moves  the  vehi- 
cles employed  in  such  use,  but  depends  upon 
whether  the  vehicle  and  appliances  used  in 
and  necessary  to  effectuate  the  purpose  per- 
manently and  exclusively  occupy  a  portion  of 
the  street  to  the  continued  exclusion  of  the 
rest  of  the  public  therefrom.  Jaynes  v. 
Omaha  St.  R.  Co.,  53  Nebr.  631,  74  N.  W.  67, 
39  L.  R.  A.  751. 

Option  as  to  motive  power. —  Fox  v.  Cath- 
arine, etc.,  St.  R.  Co.,  12  Pa.  Co.  Ct.  180; 
Southern  R.  Co.  v.  Atlanta  R.,  etc.,  Co.,  Ill 
Ga.  679,  36  S.  E.  873,  51  L.  R.  A.  125. 

A  change  in  motive  power  from  horse-power 
to  electricity  or  cable  does  not  constitute  a 
new  burden,  so  as  to  entitle  the  abutting 
owners  to  compensation.  Roebling  v.  Trenton 
Pass.  R.  Co.,  58  N.  J.  L.  666,  34  Atl.  1090,  33 
L.  R.  A.  129;  Mt.  Adams,  etc.,  Inclined  R. 
Co,  V.  Winslow,  3  Ohio  Cir.  Ct.  425,  2  Ohio 
Cir.  Dec.  240;  Pelton  v.  East  Cleveland  R. 
Co.,  10  Ohio  Dec.  (Reprint)  545,  22  Cine.  L. 
Bui.  67 :  Clement  v.  Cincinnati,  9  Ohio  Dec. 
(Reprint)  688,  16  Cine.  L.  Bui.  355;  Tagart 
V.  Newport  St.  R.  Co.,  16  R.  I.  668,  19  Atl. 
326,  7  L.  R.  A.  205 ;  Reid  v.  Norfolk  City  R. 
Co.,  94  Va.  117,  26  S.  E.  428,  64  Am.  St.  Rep. 
708,  36  L.  R.  A.  274. 

14.  Connecticut. —  Elliott  v.  Fair  Haven, 
etc.,  R.  Co.,  32  Conn.  579. 

Florida. —  State  v.  Jacksonville  St.  R.  Co., 
29  Fla.  590,  10  So.  590. 

Georgia. —  Savannah,  etc.,  R.  Co.  V.  Sa- 
vannah, 45  Ga.  602. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  West 
Chicago  St.  R.  Co.,  156  111.  255,  40  N.  E. 
1008,  29  L.  R.  A.  485  [affirming  54  111.  App. 
273]. 

[X,  D,  18,  c,  (ll),  (b).  (4)] 


Indiana. —  Eichels  v.  Evansville  St.  R.  Co., 
78  Ind.  261,  41  Am.  Rep.  561. 

Maryland. —  Hodges  v.  Baltimore  Union 
Pass.  R.  Co.,  58  Md.  603 ;  Hiss  v.  Baltimore, 
etc..  Pass.  R.  Co.,  52  Md.  242,  36  Am.  Rep. 
371. 

Massachusetts. —  White  v.  Blan chard  Bros. 
Granite  Co.,  178  Mass.  363,  59  N.  E.  1025; 
Atty.-Gen.  v.  Metropolitan  R.  Co.,  125  Mass. 
515,  28  Am.  Rep.  264. 

Neio  Jersey. —  West  Jersey  R.  Co.  v.  Cape 
May,  etc.,  R.  Co.,  34  N.  J.  Eq.  164;  Citizens 
Coach  Co.  V.  Camden  R.  Co.,  33  N.  J.  Eq. 
267,  36  Am.  Rep.  542;  Jersey  City,  etc.,  R. 
Co.  V.  Jersey  City,  etc.,  R.  Co.,  20  N.  J.  Eq, 
61;  Hinchman  v.  Paterson  Horse  R.  Co.,  17 
N.  J.  Eq.  75,  86  Am.  Dec.  252. 

Ohio.— Sells  v.  Columbus  St.  R.  Co.,  11 
Ohio  Dec.  (Reprint)  643,  28  Cine.  L.  Bui. 
172. 

Pennsylvania. —  Patterson  v.  Pittston,  8 
Kulp  530. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Rosendale  St. 
R.  Co.,  64  Tex.  80,  53  Am.  Rep.  739. 

Wisconsin. —  Hobart  v.  Milwaukee  City  R. 
Co.,  27  Wis.  194,  9  Am.  Rep.  461. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain," 
§  306. 

15.  Briggs  V.  Lewiston,  etc.,  R.  Co.,  79  Me. 
363,  10  Atl.  47,  1  Am.  St.  Rep.  316;  Nichols 
t\  Ann  Arbor,  etc.,  R.  Co.,  87  Mich.  361,  49 
N.  W.  538,  16  L.  R.  A.  371;  Newell  v.  Min- 
nesota, etc.,  R.  Co.,  35  Minn.  112,  27  N.  W. 
839,  59  Am.  Rep.  303  ;  Paquet  v.  Mt.  Tabor  St. 
R.  Co.,  18  Oreg.  233,  22  Pac.  906;  Williams  v. 
City  Electric  St.  R.  Co.,  41  Fed.  556.  See 
also  Montgomery  v.  Santa  Ana  Westminster 
R.  Co.,  104  Cal.  186,  37  Pac.  786,  43  Am.  St. 
Rep.  89,  25  L.  R.  A.  654 ;  Fobes  v.  Rome,  etc., 
R.  Co.,  121  N.  Y.  505,  24  N.  E.  919,  8  L.  R.  A. 
453.  But  see  East  End  R.  Co.  v.  Doyle,  88 
Tenn.  747,  13  S.  W.  936,  17  Am.  St.  Rep.  933, 
9  L.  R.  A.  100. 

16.  Tuebner  v.  California  St.  R.  Co.,  66  Cal. 
171,  7  Pac.  1162;  Harrison  v.  Mt.  Auburn 
Cable  Co.,  9  Ohio  Dec.  (Reprint)  805,  17 
Cine.  L.  Bui.  265;  Rafferty  v.  Central  Trac- 
tion Co.,  147  Pa.  St.  579,  23  Atl.  884,  30  Am. 
St.  Rep.  763. 

17.  Alabama. —  Baker  v.  Selma  St.,  etc.,  R. 
Co.,  130  Ala.  474,  30  So.  464;  Birmingham 
Traction  Co.  v.  Birmingham  R.  Electric  Co., 
119  Ala.  137,  24  So.  502,  43  L.  R.  A. 
233. 

Connecticut. —  Canastota  Knife  Co.  v.  New- 
ington  Tramway  Co.,  69  Conn.  146,  36  Atl. 
1107. 

Georgia. —  Southern  R.  Co.  v.  Atlanta 
Rapid-Transit  Co.,  Ill  Ga.  679,  36  S.  E.  873, 
51  L.  R.  A.  125. 

Illinois. — Chicago,  etc.,  R.  Co.  v.  West  Chi- 
cago, etc.,  R.  Co.,  156  111.  255,  40  N.  E.  1008, 
29  L.  R.  A.  485  [affirming  54  111.  App.  273]  ; 
Chicago,  etc.,  R.  Co.  v.  General  Electric  R. 
Co.,  79  111.  App.  569. 

Iowa. —  Snyder  v.  Ft.  Madison  St.  R.  Co., 
105  Iowa  284,  75  N.  W.  179,  41  L.  R.  A.  345. 

Kentucky. —  Georgetown,  etc.,  Traction  Co. 
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althongli  operated  by  tlie  overhead  trolley  system,  does  not  entitle  an  abutting 
owner  to  compensation,^^  unless  he  is  deprived  of  his  right  of  access  by  the  poles 
and  wires.-^^  A  street  railroad  which  carries  freight  only,  or  freight  as  well  as 
passengers,  constitutes  an  additional  servitude,  for  then  it  is  not  to  be  distinguished 
from  a  commercial  road.^  According  to  some  of  the  decisions  a  railway,  although 
in  all  respects  like  a  street  railway,  when  constructed  upon  a  country  highway 
constitutes  an  additional  servitude,^^  while  this  is  denied  by  others.^^ 

(5)  Elevated  Roads.    In  New  York  where  a  large  majority  of  the  cases 


V.  Mulholland,  76  S.  W.  148,  25  Ky.  L.  Rep. 
578. 

Maryland. —  Green  v.  City,  etc.,  R.  Co.,  78 
Md.  294,  28  Atl.  626,  44  Am.  St.  Rep.  288; 
Koch  V.  North  Ave.  R.  Co.,  75  Md.  222,  23 
Atl.  463,  15  L.  R.  A.  377. 

Massachusetts. —  Howe  r.  West  End  St.  R. 
Co.,  167  Mass.  46,  44  N.  E.  386. 

Michigan. —  Dean  v.  Ann  Arbor  St.  R.  Co., 
<)3  Mich.  330,  53  N.  W.  396;  People  v.  Ft. 
Wayne,  etc.,  R.  Co.,  92  Mich.  522,  52  N.  W. 
1010,  16  L.  R.  A.  752;  Detroit  City  R.  Co.  v. 
Mills,  85  Mich.  634,  48  N.  W.  1007. 

Neto  Jersey. —  Kennelly  v.  Jersey  City,  57 
N.  J.  L.  293,  30  Atl.  531,  26  L.  R.  A.  281; 
Ehret  v.  Camden,  etc.,  R.  Co.,  61  N.  J.  Eq. 
171,  47  Atl.  562;  West  Jersey  R.  Co.  v.  Cam- 
den, etc.,  R.  Co.,  52  N.  J.  Eq.  31,  29  Atl.  423; 
Halsey  v.  Rapid  Transit  St.  R.  Co.,  47  N.  J. 
Eq.  380,  20  Atl.  859.  See  also  Paterson  R. 
Co.  V.  Grundy,  51  N.  J.  Eq.  213,  26  Atl.  788. 

Ohio. —  Simmons  v.  Toledo,  8  Ohio  Cir.  Ct. 
535,  4  Ohio  Cir.  Dec.  69;  Sells  v.  Columbus 
St.  R.  Co.,  11  Ohio  Dec.  (Reprint)  643,  28 
Cine.  L.  Bui.  172.  _ 

Pennsylvania. —  L-ockhart  v.  Craig  St.  R. 
Co.,  139  Pa.  St.  419,  21  Atl.  26;  Com.  i.  West 
Chester,  9  Pa.  Co.  Ct.  542 ;  Patterson  v.  Pitts- 
ton,  8  Kulp  530. 

Tennessee. —  Cumberland  Tel.,  etc.,  Co.  v. 
United  Electric  R.  Co.,  93  Tenn.  492,  29  S.  W. 
104,  27  L.  R.  A.  236. 

Texas. —  San  Antonio  Rapid  Transit  St.  R. 
Co.  V.  Limburger,  88  Tex.  79,  30  S.  W.  533, 
53  Am:  St.  Rep.  730. 

Virginia. —  Reid  v.  Norfolk  City  R.  Co.,  94 
Va.  117,  26  S.  E.  428,  64  Am.  St.  Rep.  708, 
36  L.  R.  A.  274. 

Wisconsin. —  Linden  Land  Co.  v.  Milwaukee 
Electric  R.,  etc.,  Co.,  107  Wis.  493,  83  N.  W. 
S51;  La  Crosse  City  R.  Co.  v.  Higbee,  107 
Wis.  389,  83  N.  W.  701,  51  L.  R.  A.  923. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain," 
$  307. 

Limitation  of  rule. —  An  electric  street  rail- 
way operating  passenger-cars  from  one  city  to 
the  streets  of  another  city  and  to  a  point 
beyond  is  an  additional  burden  on  the  lands 
cf  abutting  owners  on  the  streets  of  the  sec- 
ond city  through  which  the  line  passes. 
Younkin  v.  Milwaukee  Light,  etc.,  Co.,  (Wis. 
1904)  98  N.  W.  215. 

18.  See  cases  cited  supra,  note  17. 

19.  Michigan. — Detroit  City  R.  Co.  v.  Mills, 
S5  Mich.  634,  48  N.  W.  1007. 

Nebraska. —  Javnes  v.  Omaha  St.  R.  Co., 
53  Nebr.  631,  74  N.  W.  67,  39  L.  R.  A.  751. 

New  Jersey. —  West  Jersey  R.  Co.  v.  Cam- 
den, etc.,  R.  Co.,  52  N.  J.  Eq.  31,  29  Atl.  423. 


Ohio. —  Mt:  Adams,  etc..  Inclined  R.  Co.  v. 
Winslow,  10  Ohio  Dec.  (Reprint)  358,  20 
Cine.  L.  Bui.  420. 

Wisconsin. —  La  Crosse  City  R.  Co.  v.  Hig. 
bee,  107  Wis.  389,  83  N.  W.  701,  51  L.  R.  A. 
923;  Linden  Land  Co.  v.  Milwaukee  Electric 
R.,  etc.,  Co.,  107  Wis.  493,  83  N.  W.  851. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  305  et  seq. 

20.  Carli  v.  Stillwater  St.  R.,  etc.,  Co.,  28 
Minn.  373,  10  N.  W.  205,  41  Am.  Rep.  290; 
Rische  v.  Texas  Transp.  Co.,  27  Tex.  Civ. 
App.  33,  66  S.  W.  324;  Chicago,  etc.,  R.  Co, 
V.  Milwaukee,  etc..  Electric  R.  Co.,  95  Wis. 
561,  70  N.  W.  678,  60  Am.  St.  Rep.  136,  37 
L.  R.  A.  856.  See  also  Goddard  v.  Chicago, 
etc.,  R.  Co.,  104  111.  App.  533.  But  see  Mont- 
gomery V.  Santa  Ana  Westminster  R.  Co., 
104  Cal.  186,  37  Pac.  786,  43  Am.  St.  Rep.  73, 
25  L.  R.  A.  654;  White  v.  Blanchard  Bros. 
Granite  Co.,  178  Mass.  363,  59  N.  E.  1025. 

21.  Pennsylvania  R.  Co.  v.  Montgomery 
County  Pass.  R.  Co.,  167  Pa.  St.  62,  31  Atl. 
468,  46  Am.  St.  Rep.  659,  27  L.  R.  A.  766; 
Zehren  r.  Milwaukee  Electric  R.,  etc.,  Co.,  99 
Wis.  83,  74  N.  W.  538,  67  Am.  St.  Rep.  844, 
41  L.  R.  A.  575.  Compare  Heilman  v.  Leb- 
anon, etc.,  St.  R.  Co.,  145  Pa.  St.  23,  23  Atl. 
389  [affirming  10  Pa.  Co.  Ct.  241]. 

Use  of  rails  like  those  on  commercial  rail- 
roads.—  Nichols  V.  Ann  Arbor,  etc.,  R.  Co.,  87 
Mich.  361,  49  N.  W.  538,  16  L.  R.  A.  371. 

When  a  railroad  on  a  country  highway  ia 
operated  by  the  overhead  trolley  system  and 
the  poles  and  wires  are  used  for  supplying 
heat,  light,  and  power  to  private  consumers 
as  well  as  for  furnishing  power  for  the  road 
an  additional  servitude  is  imposed.  Goddard 
V.  Chicago,  etc.,  R.  Co.,  104  111.  App.  533; 
Schaaf  v.  Cleveland,  etc.,  R.  Co.,  66  Ohio  St. 
215,  64  N.  E.  145. 

22.  Kentucky. —  See  Ashland,  etc.,  R.  Co. 
V.  Faulkner,  106  Ky.  332,  45  S.  W.  235,  51 
S.  W.  806,  21  Ky.  L.  Rep.  151,  43  L.  R.  A. 
554. 

Maryland. —  Lonaconing  Midland,  etc.,  R. 
Co.  V.  Consolidated  Coal  Co.,  95  Md.  630,  53 
Atl.  420 ;  Hiss  v.  Baltimore,  etc..  Pass.  R. 
Co.,  52  Md.  242,  36  Am.  Rep.  371;  Peddicord 
V.  Baltimore,  etc..  Pass.  R.  Co.,  34  Md.  463. 

New  Jersey. — Ehret  v.  Camden,  etc.,  R.  Co., 
61  N.  J.  Eq.  171,  47  Atl.  562;  Ehret  v.  Cam- 
den, etc.,  R.  Co.,  60  N.  J.  Eq.  246,  46  Atl. 
578.  See  also  Borden  v.  Atlantic  Highlands, 
etc.,  Electric  R.  Co.,  (Ch.  1895)  33  Atl.  276. 

Ohio. —  See  Cincinnati,  etc.,  R.  Co.  v, 
Cumminsville,  14  Ohio  St.  523. 

United  iStates. —  Ranken  v.  St.  Louis,  etc., 
R.  Co.,  98  Fed.  479. 
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relating  to  elevated  roads  have  arisen,  it  has  been  decided  that  even  though  the 
fee  of  the  street  is  owned  by  the  municipality  the  owner  of  a  lot  abutting  thereon 
has  incorporeal  private  rights  therein,  such  as  the  right  to  have  it  kept  open  so> 
that  from  it  access  may  be  had  to  the  lot  and  liglit  and  air  furnished  across  the 
open  way,  and  the  right  to  be  undisturbed  by  the  unreasonable  use  of  the  neigh- 
boring property.  Tliese  rights  are  property.  The  erection  of  an  elevated  road, 
in  so  far  as  it  is  incompatible  with  and  destructive  of  these  rights,  is  a  taking  of 
private  property  for  public  use  for  which  compensation  must  be  made.^^  In 


23.  Hine  v.  New  York  El.  R.  Co.,  149  N.  Y. 
154,  43  N.  E.  414;  Malcolm  v.  New  York  El. 
R.  Co.,  147  N.  Y.  308,  41  N.  E.  790;  Steubing 
V.  New  York  El.  R.  Co.,  138  N.  Y.  658,  34 
N.  E.  369;  Bischoff  v.  New  York  El.  R.  Co., 
138  N.  Y.  257,  33  N.  E.  1073 ;  Sloane  v.  New 
York  El.  R.  Co.,  137  N.  Y.  595,  33  N.  E.  335; 
Bookman  v.  New  York  El.  R.  Co.,  137  N.  Y. 
302,  33  N.  E.  333 ;  Sperb  v.  Metropolitan  El. 
R.  Co.,  137  N.  Y.  155,  32  N.  E.  1050,  20 
L.  R.  A.  752;  Storek  v.  Metropolitan  El.  R. 
Co.,  131  N.  Y.  514,  30  N.  E.  497  [affirming 
59  N.  Y.  Super.  Ct.  588,  14  N.  Y.  Suppl. 
311]  ;  Hughes  v.  Metropolitan  El.  R.  Co.,  130 
N.  Y.  14,  28  N.  E.  765  [affirming  57  N.  Y. 
Super.  Ct.  379,  8  N.  Y.  Suppl.  535]  ;  Ameri- 
can Bank  Note  Co.  v.  New  York  El.  R.  Co., 
129  N.  Y.  252,  29  N.  E.  302;  Lawrence  v. 
Metropolitan  El.  R.  Co.,  126  N.  Y.  483,  27 
N.  E.  765,  13  L.  R.  A.  102  [affirming  16  Daly 
501,  12  N.  Y.  Suppl.  545];  Williams  v. 
Brooklyn  El.  R.  Co.,  126  N.  Y.  96,  26  N.  E. 
1048  [reversing  10  N.  Y.  Suppl.  929]  ; 
Duyckinck  v.  New  York  El.  R.  Co.,  125  N.  Y. 
710,  26  N.  E.  755;  Kane  v.  New  York  El.  R. 
Co.,  125  N.  Y.  164,  26  N.  E.  278,  11  L.  R.  A. 
640  [affirming  15  Daly  294,  6  N.  Y.  Suppl. 
526]  ;  Abendroth  v.  Manhattan  R.  Co.,  122 
N-  Y.  1,  25  N.  E.  496,  19  Am.  St.  Rep.  461, 
11  L.  R.  A.  634  [affirming  54  N.  Y.  Super.  Ct. 
417] ;  Powers  v.  Manhattan  R.  Co.,  120  N.  Y. 
178,  24  N.  E.  295;  Wagner  v.  Metropolitan 
El.  R.  Co.,  104  N.  Y.  665,  10  N.  E.  535; 
Lahr  v.  Metropolitan  El.  R.  Co.,  104  N.  Y. 
268,  10  N.  E.  528 ;  Story  v.  New  York  El.  R. 
Co.,  90  N.  Y.  122,  11  Abb.  N.  Cas.  (N.  Y.) 
236,  43  Am.  Rep.  146;  Mahon  v.  New  York 
Cent.  R.  Co.,  24  N.  Y.  658 ;  Manhattan  R.  Co. 
i\  O'Sullivan,  6  N.  Y.  App.  Div.  =S71,  40  N.  Y. 
Suppl.  326;  McElrov  v.  Manhattan  R.  Co.,  6 
N.  Y.  App.  Div.  367,  39  N.  Y.  Suppl.  497; 
Lazarus  v.  Metropolitan  El.  R.  Co.,  5  N.  Y. 
App.  Div.  398,  39  N.  Y.  Suppl.  294;  Otten  v. 
Manhattan  R.  Co.,  2  N.  Y.  App.  Div.  396,  37 
N.  Y.  Suppl.  982;  Boetzkes  v.  Manhattan  R. 
Co.,  1  N.  Y.  App.  Div.  526,  37  N.  Y.  Suppl. 
461;  Porter  v.  Seaside,  etc.,  El.  R.  Co.,  91 
Hun  (N.  Y.)  201,  39  N.  Y.  Suppl.  333; 
Ryder  v.  Brooklyn  El.  R.  Co.,  89  Hun  (N.  Y.) 
29,  35  N.  Y.  Suppl.  42 ;  Market  v.  Manhattan 
R.  Co.,  87  Hun  (N.  Y.)  213,  33  N.  Y.  Suppl. 
842;  Reilly  v.  Manhattan  R.  Co.,  86  Hun 

(N.  Y.)  618,  33  N.  Y.  Suppl.  391;  Kissam  v. 
Brooklyn  El.  R.  Co.,  86  Hun  (N.  Y.)  598,  33 
N.  Y.  Suppl.  740;  Elias  v.  Manhattan  R.  Co., 
85  Hun  (N.  Y.)  383,  32  N.  Y.  Suppl.  1053; 
Matter  of  Seaside,  etc..  El.  R.  Co.,  83  Hun 

(N.  Y.)  143,  31  N.  Y.  Suppl.  630;  Wagner  v. 
New  York  El.  R.  Co.,  79  Hun  (N.  Y.)  445,  29 
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N.  Y.  Suppl.  990;  Wright  v.  New  York  EL 
R.  Co.,  78  Hun  (N.  Y.)  450,  29  N.  Y.  Suppl. 
223;  McCready  v.  Metropolitan  El.  R.  Co.,  76 
Hun  (N.  Y.)  531,  28  N.  Y.  Suppl.  94;  Flood 
i\  Brooklyn  El.  R.  Co.,  75  Hun  (N.  Y.)  601, 
27  N.  Y.  Suppl.  662,  1111;  Ode  Manhattan 
R.  Co.,  56  Hun  (N.  Y.)  199,  9  N.  Y.  SuppL 
338;  American  Primitive  Methodist  Soc.  v. 
Brooklyn  El.  R.  Co.,  46  Hun  (N.  Y.)  530; 
In  re  Gilbert  El.  R.  Co.,  38  Hun  (N.  Y.)  438; 
In  re  East  River  Bridge,  etc..  Steam  Transit 
Co.,  26  Hun  (N.  Y.)  490,  10  Abb.  N.  Cas. 
(N.  Y.)  245;  Seebach  v.  Metropolitan  El.  R. 
Co.,  60  N.  Y.  Super.  Ct.  501,  18  N.  Y.  Suppl. 
208 ;  Johnston  v.  Manhattan  R.  Co.,  60  N.  Y. 
Super.  Ct.  494,  17  N.  Y.  Suppl.  953;  Alger  v. 
New  York  El.  R.  Co.,  60  N.  Y.  Super.  Ct.  1, 

15  N.  Y.  Suppl.  960;  Benson  v.  Manhattan  R. 
Co.,  59  N.  Y.  Super.  Ct.  578,  13  N.  Y.  SuppL 
957 ;  Cunningham  v.  Manhattan  R.  Co.,  59 
N.  Y.  Super.  Ct.  577,  13  N.  Y.  Suppl.  622; 
Kearney  v.  Metropolitan  El.  R.  Co.,  59  N.  Y. 
Super.  Ct.  563,  13  N.  Y.  Suppl.  608;  Jones 
i\  Metropolitan  El.  R.  Co.,  59  N.  Y.  Super. 
Ct.  437,  14  N.  Y.  Suppl.  632 ;  Stevens  v.  New 
York  El.  R.  Co.,  57  N.  Y.  Super.  Ct.  416,  8 
N.  Y.  Suppl.  313:  Mortimer  v.  New  York  El. 
R.  Co.,  57  N.  Y.  Super.  Ct.  244,  6  N.  Y. 
Suppl.  898 ;  Taylor  v.  Metropolitan  El.  R.  Co., 
55  N.  Y.  Super.  Ct.  555,  14  N.  Y.  St.  850; 
Ireland  v.  Metropolitan  El.  R.  Co.,  52  N.  Y. 
Super.  Ct.  450 ;  Rich  v.  New  York  El.  R.  Co.^ 

16  Daly  (N.  Y.)  518,  14  N.  Y.  Suppl.  167; 
Peyser  v.  Metropolitan  El.  R.  Co.,  12  Daly 
(N.  Y.)  70;  Kopetsky  v.  Metropolitan  El.  R. 
Co.,  14  Misc.  (N.  Y.)  311,  35  N.  Y.  SuppL 
766;  Steinert  v.  Metropolitan  El.  R.  Co.,  12 
Misc.  (N.  Y.)  370,  33  N.  Y.  Suppl.  560; 
Phyfe  V.  Metropolitan  El.  R.  Co.,  11  Misc. 
(N.  Y.)  70,  31  N.  Y.  Suppl.  1018;  Diehl  v. 
Metropolitan  El.  R.  Co.,  11  Misc.  (N.  Y.)  14, 
31  N.  Y.  Suppl.  839;  Johnson  v.  New  York 
El.  R.  Co.,  10  Misc.  (N.  Y.)  136,  30  N.  Y. 
Suppl.  920 ;  Skelly  v.  New  York  El.  R.  Co.,  7 
Misc.  (N.  Y.)  88,  27  N  Y.  Suppl.  304;  Lind- 
heim  v.  New  York  El.  R.  Co.,  5  Misc.  (N.  Y.) 
585,  25  N.  Y.  Suppl.  85;  Struthers  v.  New 
York  El.  R.  Co.,  5  Misc.  (N.  Y.)  239,  25 
N.  Y.  Suppl.  81;  Knapp  v.  New  I'ork  El.  R. 
Co.,  4  Misc.  (N.  Y.)  408,  24  N.  Y.  Suppl.  324; 
Mooney  v.  New  York  El.  R.  Co.,  3  Misc. 
(N.  Y.)  612,  22  N.  Y.  Suppl.  795:  Kahn  v. 
New  York  El.  R.  Co.,  3  Misc.  (N.  Y.)  611,22 
N.  Y.  Suppl.  793;  Cook  v.  New  York  El.  R. 
Co.,  3  Misc.  (N.  Y.)  248,  22  N.  Y.  SuppL 
790;  Purdv  u.  Manhattan  R.  Co.,  3  Misc. 
(N.  Y.)  50,  22  N.  Y.  Suppl.  943;  Nette  r. 
New  York  El.  R.  Co.,  2  Misc.  (N.  Y.)  62,  20 
N.  Y.  Suppl.  844;  Hoffman  v.  Manhattan  EL 
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Illinois  the  owner  of  a  lot  abutting  upon  a  street  upon  which  an  elevated  road  is 
erected  is  entitled  to  compensation  under  the  constitutional  provision  that  private 
property  shall  not  be  damaged  for  public  use  without  just  compensation.^^  In 
Washington  under  a  similar  constitutional  provision  the  same  decision  was  made 
in  a  case  involving  the  erection  of  a  high  trestle  for  a  street  railway.^^  In  Iowa 
it  has  been  decided  tliat  an  elevated  steam  railroad  operated  in  a  street  to  carry 
passengers  is  a  "  railway  "  and  not  "  a  street  railway,"  within  the  statute  provid- 
ing compensation  to  owners  of  lots  abutting  on  streets  in  which  a  railway  is  laid.^^ 
In  Maryland  it  has  been  decided  that  injuries  occasioned  by  the  erection  of  an 
abutment  to  serve  as  an  approach  for  an  elevated  road  do  not  constitute  a 
taking.^ 

(6)  Telegraph  and  Telephone  Structures.  There  is  a  sharp  conflict  in  the 
decisions  as  to  whether  the  use  of  a  street  for  the  poles  and  wires  of  a  telegraph 
or  telephone  company  is  or  is  not  such  a  use  of  the  street  as  entitles  the  abutting 
owner  to  compensation.  Some  courts  have  adopted  the  view  that  such  use  of  the 
street  is  one  which  was  contemplated  when  the  street  was  dedicated  or  the  land 
for  it  condemned,  and  hence  the  abutting  owner  is  not  entitled  to  be  compensated 
for  the  new  use ;    while  other  courts  have  taken  the  opposite  view,  holding  that 


R.  Co.,  1  Misc.  (N.  Y.)  155,  20  N.  Y.  Suppl. 
625;  Cunard  v.  Manhattan  R.  Co.,  1  Misc. 
(N.  Y.)  151,  20  N.  Y.  Suppl.  724;  Golden  v. 
Metropolitan  El.  R.  Co.,  1  Misc.  (N.  Y.)  142, 
20  N.  Y.  Suppl.  630;  Betjeman  v.  New  York 
El.  R.  Co.,  1  Misc.  (N.  Y.)  138,  20  N.  Y. 
Suppl.  628;  Jones  v.  New  York  El.  R.  Co.,  18 
N.  Y.  Suppl.  952;  Steinmetz  v.  Metropolitan 
El.  R.  Co.,  18  N.  Y.  Suppl.  209 ;  Jones  v.  New 
York  El.  R.  Co.,  18  N.  Y.  Suppl.  134;  Smith 
r.  New  York  El.  R.  Co.,  18  N.  Y.  Suppl.  132; 
Ottinger  v.  New  York  El.  R.  Co.,  17  N.  Y. 
Suppl.  912;  Kiep  v.  Metropolitan  El.  R.  Co., 
17  N.  Y.  Suppl.  804;  Brush  r.  Manhattan  R. 
Co.,  17  N.  Y.  Suppl.  540;  Johnston  v.  Man- 
hattan R.  Co..  le  N.  Y.  Suppl.  434;  Suarez  v. 
Manhattan  R.  Co.,  15  N.  Y.  Suppl.  222;  Korn 
y.  New  York  El.  R.  Co.,  13  N.  Y.  Suppl.  514; 
In  re  New  York  EL  R.  Co.,  12  N.  Y.  Suppl. 
857;  Mattlage  v.  New  York  El.  R.  Co.,  11 
N.  Y.  Suppl.  482 ;  Jewett  u.  Union  El.  R.  Co., 
1  N.  Y.  Suppl.  123 ;  Third  Ave.  R.  Co.  f.  New 
York  El.  R.  Co.,  19  Abb.  N.  Cas.  (N.  Y.) 
261 ;  Sixth  Ave.  R.  Co.  v.  Gilbert  El.  R.  Co., 
3  Abb.  N.  Cas.  (N.  Y.)  372. 

Compensation  for  damages  by  smoke,  steam, 
and  cinders. — Abendroth  v.  Manhattan  R.  Co., 
122  N.  Y.  1,  25  N.  E.  496,  19  Am.  St.  Rep. 
461,  11  L.  R.  A.  634.  See  also  Mattlage  v. 
New  York  El.  R.  Co.,  11  N.  Y.  Suppl.  482. 

The  owner  of  the  fee  of  the  street  is  en- 
titled to  compensation  for  interference  with 
a  vault  remained  under  the  street.  In  re 
New  York  El.  R.  Co.,  12  N.  Y.  Suppl. 
857. 

Street  opened  after  condemnation. —  Birrell 
V.  New  York,  etc.,  R.  Co.,  41  N.  Y.  App.  Div. 
506,  58  N.  Y.  Suppl.  650. 

That  injunction  will  lie  to  prevent  the  oper- 
ation of  an  elevated  railroad  in  a  street  in 
front  of  plaintiff's  premises  Siee  Storm  v.  New 
York,  etc.,  R.  Co.,  83  Hun  (N.  Y.)  86,  31 
N.  Y.  Suppl.  370;  Keller  v.  Metropolitan  El. 
R.  Co.,  59  N.  Y.  Super.  Ct.  589,  15  N.  Y. 
Suppl.  88;  Herold  v.  Manhattan  R.  Co.,  59 
N.  Y.  Super.  Ct.  564,  13  N.  Y.  Suppl.  610; 
Schmidt  v.   Manhattan  R.   Co.,    11  Misc. 


(N.  Y.)  18,  31  N.  Y.  Suppl.  832;  Betjeman 
V.  New  York  El.  R.  Co.,  1  Misc.  (N.  Y.)  138, 
20  N.  Y.  Suppl.  628 ;  Slater  v.  Manhattan  R. 
Co.,  18  N.  Y.  Suppl.  531;  Korn  y.  New  York 
El.  R.  Co.,  13  N.  Y.  Suppl.  514;  Giordano  v. 
Manhattan  R.  Co.,  9  N.  Y.  Suppl.  258; 
Woolsev  y.  New  York  El.  R.  Co.,  9  N.  Y. 
Suppl  133. 

24.  Aldis  V.  Union  El.  Co.,  203  111.  567,  68 
N.  E.  95  [distinguishing  Doane  r.  Lake  St. 
El.  R.  Co.,  165  111.  510,  46  N.  E.  520,  56  Am. 
St.  Rep.  265,  36  L.  R.  A.  97].  See  also 
Metropolitan  West  Side  El.  R.  Co.  r.  Goll, 
100  111.  App.  323. 

25.  State  v.  King  County  Super.  Ct.,  26 
Wash.  278,  66  Pac.  385. 

26.  Freiday  v.  Sioux  City  Rapid  Transit 
Co.,  92  Iowa  191,  60  N.  W.  656,  26  L.  R.  A. 
246. 

27.  Garrett  v.  Lake  Roland  El.  R.  Co.,  79 
Md.  277,  29  Atl.  830,  24  L.  R.  A.  396  [dis- 
approving Lahr  v.  Metropolitan  El.  R.  Co., 
104  N.  Y.  268,  10  N.  E.  528]  ;  Story  v.  New 
York  El.  R.  Co.,  90  N.  Y.  122,  43  Am.  Rep. 
146. 

28.  Indiana. —  Magee  v.  Overshiner,  150 
Ind.  127,  49  N.  E.  951,  65  Am.  St.  Rep.  358, 
40  L.  R.  A.  370. 

Louisiana. —  Irwin  V.  Great  Southern  Tel. 
Co.,  37  La.  Ann.  63. 

Massachusetts. —  Pierce  v.  Drew,  136  Mass. 
75,  49  Am.  Rep.  7. 

Missouri. —  Julia  Bldg.  Assoc.  v.  Bell  Tele- 
phone Co.,  88  Mo.  258,  57  Am.  Rep.  398.  See 
also  State  v.  St.  Louis,  145  Mo.  551,  46  S.  W. 
981,  42  L.  R.  A.  113. 

Montana. —  Hershfield  v.  Rocky  Mountain 
Bell  Tel.  Co.,  12  Mont.  102,  29  Pac.  883. 

Ohio. — Auerbach  v.  Cuyahoga  Telephone 
Co.,  9  Ohio  S.  &  C.  PI.  Dec.  389,  7  Ohio  N.  P. 
633;  Western  Union  Tel.  Co.  v.  Champion 
Electric  Light  Co.,  9  Ohio  Dec.  (Reprint) 
540,  14  Cine.  L.  Bui.  327. 

Pennsylvania. —  York  Telephone  Co.  v, 
Keesy,  5  Pa.  Dist.  366. 

South  Dakota. —  Kirby  v.  Citizens'  Tele- 
phone Co.,  (1903)  97  N.  W.  3. 
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siicli  use  of  the  street  constitutes  an  additional  servitude  for  which  the  owner 
should  be  compensated.'^^  According  to  the  decided  weight  of  authority,  the  use 
of  a  country  highway  for  the  poles  and  wires  of  a  telegraph  or  telephone  com- 
pany is  not  one  of  the  ordinary  and  legitimate  uses  of  such  a  liighway,  and  if  such 
use  is  made  of  it,  the  abutting  owners  must  be  compensated.^^ 

(7)  Light  and  Power  Structures.  When  poles  are  erected  and  wires  strung 
for  the  purpose  of  furnishing  heat,  light,  or  power  to  private  persons,  an  addi- 
tional servitude  is  imposed  entitling  abutting  owners  to  compensation;^^  but 
when  poles  and  wires  are  placed  upon  a  street  or  highway  to  serve  public  inter- 
ests, such  as  lighting  the  street  or  highway,  no  compensation  need  be  made.^'^ 


West  Virginia. —  Maxwell  v.  Central  Dist., 
etc.,  Tel.  Co.,  51  W.  Va.  121,  41  S.  E.  125. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain," 
§  312. 

An  ordinance  of  Baltimore,  giving  a  tele- 
phone company  the  right  to  maintain  its 
poles  in  the  foot-way  adjoining  plaintiff's 
warehouse,  does  not  enlarge  the  authority 
conferred  upon  the  company  by  Md.  Code,  art. 
23,  §§  224,  232,  which  provides  that  telephone 
companies  may  construct  their  lines  upon 
any  street,  provided  the  poles  and  fixtures  do 
not  interfere  with  the  convenience  of  any 
landowner  more  than  is  unavoidable,  and 
providing  further  that  the  company  shall  be 
responsible  for  any  resulting  damage.  Chesa- 
peake, etc..  Tel.  Co.  X).  Mackenzie,  74  Md.  36, 
21  Atl.  690,  28  Am.  St.  Rep.  219. 

29.  Illinois. —  Postal  Tel.  Cable  Co.  v.  Ea- 
ton, 170  111.  513,  49  N.  E.  365,  62  Am.  St. 
Rep.  390,  39  L.  R.  A.  722;  Union  Electric 
Telephone,  etc.,  Co.  v.  Applequist,  104  111. 
App.  517. 

Maryland. —  Chesapeake,  etc.,  Tel.  Co.  v. 
Mackenzie,  74  Md.  36,  21  Atl.  690,  28  Am.  St. 
Rep.  219. 

Mississippi. —  Stowers  v.  Postal  Tel.  Cable 
Co.,  68  Miss.  559,  9  So.  356,  24  Am.  St.  Rep. 
290,  12  L.  R.  A.  864. 

Nebraska. —  Bronson  v.  Albion  Telephone 
Co.,  (1903)  93  N.  W.  201,  60  L.  R.  A. 
426. 

New  Jersey. —  Nicoll  v.  New  York,  etc.. 
Telephone  Co.,  62  N.  J.  L.  156,  40  Atl.  627; 
Broome  v.  New  York,  etc..  Telephone  Co.,  42 
N.  J.  Eq.  141,  7  Atl.  851. 

New  York. —  Metropolitan  Telephone,  etc., 
Co.  V.  Colwell  Lead  Co.,  50  N.  Y.  Super.  Ct. 
488,  67  How.  Pr.  365;  Andrews  v.  Delhi, 
etc.,  Tel.  Co.,  73  N.  Y.  Suppl.  1129  [affirming 
36  Misc.  23,  72  N.  Y.  Suppl.  50]. 

North  Dakota. —  Donovan  v.  Allert,  (1902) 
91  N.  W.  441. 

Washington. —  Spokane  v.  Colby,  16  Wash. 
610,  48  Pac.  248. 

Wisconsin. —  Krueger  v.  Wisconsin  Tele- 
phone Co.,  106  Wis.  96,  81  N.  W.  1041,  50 
L.  R.  A.  298. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§312. 

30.  Jiiwois.— Board  of  Trade  Tel.  Co.  v. 
Barnett,  107  111.  507,  47  Am.  Rep.  453. 

Neto  York. —  Blashfield  v.  Empire  State 
Telephone,  etc.,  Co.,  147  N.  Y.  520,  42  N.  E. 
2;  Eels  v.  American  Telephone  Co.,  143  N.  Y. 
133,  38  N.  E.  202,  25  L.  R.  A.  640  [affirming 

[X.  D,  18,  e.  (II),  (b),  (6)] 


65  Hun  516,  20  N.  Y.  Suppl.  600] ;  Gray  v. 
New  York  State  Telephone  Co.,  41  Misc.  108, 
83  N.  Y.  Suppl.  920. 

Ohio. —  Smith  v.  Central  Dist.  Printing, 
etc.,  Co.,  2  Ohio  Cir.  Ct.  259,  1  Ohio  Cir.  Dec. 
475;  Denver  v.  U.  S.  Telephone  Co.,  10  Ohio 
S.  &  C.  PI.  Dec.  273. 

Pennsylvania. —  Lancaster,  etc..  Turnpike 
Road  Co.  V.  Columbia  Telephone  Co.,  18  Lane. 
L.  Rev.  161. 

Virginia. —  Western  Union  Tel.  Co.  v.  Wil- 
liams, 86  Va.  696,  11  S.  E.  106,  19  Am.  St. 
Rep.  908,  8  L.  R.  A.  429. 

United  States. —  Kester  v.  Western  Tel.  Co., 
108  Fed.  926 ;  Pacific  Postal  Tel.  Cable  Co.  v. 
Irvine,  49  Fed.  113. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain," 
§312. 

Contra.— -  People  v.  Eaton,  100  Mich.  208, 
59  N.  W.  145,  24  L.  R.  A.  721 ;  Cater  v.  North- 
western Telephone  Exch.  Co.,  60  Minn.  539, 
63  N.  W.  Ill,  51  Am.  St.  Rep.  543,  28  L.  R.  A. 
310;  Rugg  V.  Commercial  Union  Tel.  Co.,  66 
Vt.  208,  28  Atl.  1036.  See  also  Willis  v.  Erie 
Tel.,  etc.,  Co.,  37  Minn.  347,  34  N.  W.  237, 
where  the  court  was  equally  divided. 

31.  Illinois. —  Goddard  v.  Chicago,  etc.,  R. 
Co.,  104  111.  App.  533;  Goddard  v.  Chicago, 
etc.,  R.  Co.,  104  111.  App.  526. 

New  Jersey. —  See  Andreas  v.  Bergen 
County  Gas,  etc.,  Co.,  (Ch.  1900)  47  Atl.  555. 

Neio  York. —  Tuttle  v.  Brush  Electric  Il- 
luminating Co.,  50  N.  Y.  Super.  Ct.  464. 

Ohio. —  Schaaf  i\  Cleveland,  etc.,  R.  Co..  66 
Ohio  St.  215,  64  N.  E.  145;  Callen  v.  Colum- 
bus Edison  Electric  Light  Co.,  66  Ohio  St. 
166,  64  N.  E.  141,  58  L.  R.  A.  782;  McLean 
V.  Brush  Electric  Light  Co.,  8  Ohio  Dec.  (Re- 
print) 619,  9  Cine.  L.  Bui.  65. 

Pennsylvania. —  Haverford  Electric  Light 
Co.  V.  Hart,  13  Pa.  Co.  Ct.  369. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§312. 

32.  Gulf  Coast  Ice,  etc.,  Co.  v.  Bowers,  80 
Miss.  570,  32  So.  113;  Loeher  v.  Butte  Gen. 
Electric  Co.,  16  Mont.  1,  39  Pac.  912,  50  Am. 
St,  Rep.  468;  Palmer  i\  Larchmont  Electric 
Co.,  158  N.  Y.  231,  52  N.  E.  1092,  43  L.  R.  A. 
672  [reversing  6  N.  Y.  App.  Div.  12,  36  N.  Y. 
Suppl.  522] ;  People  t>.  Thompson,  65  How. 
Pr.  (N.  Y.)  407.  See  also  Andreas  v.  Bergen 
County  Gas,  etc.,  Co.,  (N.  J.  Ch.  1900)  47 
Atl.  555 ;  Johnson  v.  Thompson-Houston 
Electric  Co.,  54  Hun  (N.  Y.)  469,  7  N.  Y. 
Suppli  315;  Tuttle  v.  Brush  Electric  Il- 
luminating Co.,  50  N.  Y.  Super.  Ct.  464. 
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(8)  Bicycle  Path.  A  bicycle  path  along  a  public  road  or  street  does  not 
constitute  an  additional  servitude.^^ 

(9)  Use  of  Street  or  Highway  Below  Surface.  The  use  of  city  streets 
for  sewers,^^  water-pipes,^^  gas-pipes,^^  conduits  for  underground  wires,^^  or  tun- 
nels does  not  constitute  such  an  additional  servitude  as  entitles  abutting  owners 
to  compensation,  if  such  use  is  for  the  public  benetit.^^  It  is  said  in  the  last  two 
cases  that  the  temporary  inconvenience  to  which  the  adjoining  proprietors  are 
subject  while  the  work  of  excavation  and  tunneling  is  in  progress  is  not  such  an 
injury  as  will  entitle  the  abutting  owner  to  damages.^'^  Kot  only  the  bed  of  city 
streets  but  sidewalks  may  be  put  to  such  uses.^  It  has  been  decided  in  a  number 
of  cases  that  gas-pipes  cannot  be  laid  in  rural  highways  without  compensat- 
ing abutting  owners.^^  The  right  to  use  rural  highways  for  water-pipes  and 
sewers  without  compensation  to  abutting  owners  has  been  both  affirmed  and 
denied.^^ 

(ill)  Railroad  ox  Canal.    The  change  of  use  of  land  appropriated  for  canal 


33.  Ryan  v.  Preston,  59  N.  Y.  App.  Div. 
97,  69  N.  Y.  Suppl.  100. 

34.  Massachusetts. —  Lincoln  v.  Com.,  164 
Mass.  1,  41  N.  E.  112.  See  also  Cabot  i: 
Kingman,  166  Mass.  403,  44  N.  E.  344,  33 
L.  R.  A.  45;  Chelsea  Dye  House,  etc.,  Co.  r. 
Com.,  164  Mass.  350,  41  N.  E.  649. 

Michigan. —  Warren  r.  Grand  Haven,  30 
Mich.  24. 

New  Jersey. —  Stoudinger  v.  Newark.  28 
N.  J.  Eq.  446. 

New  York. —  Van  Brunt  v.  Flatbush,  128 
N.  Y.  50,  50  N.  E.  973 ;  In  re  Wells  Ave.,  4 
N.  Y.  Suppl.  301. 

Ohio. —  Cincinnati,  etc..  Turnpike  Co.  v. 
Avendale,  9  Ohio  Dec.  (Reprint)  813.  See 
also  Malone  i:  Toledo,  28  Ohio  St.  643. 

Oregon. — ■  See  Huddleston  v.  Eugene,  34 
Oreg.  343,  55  Pac.  868,  43  L.  R.  A.  444. 

Pennsylvania. —  See  Lockhart  v.  Craig  St. 
R.  Co.,  139  Pa.  St.  419,  21  Atl.  26. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§313. 

Limitations  of  rule. —  W^hen  a  sewer  was  in 
no  way  for  the  benefit  of  the'  owners  of  the 
lands  in  a  town  through  which  it  passed  or 
for  the  benefit  of  the  town  itself,  but  belonged 
to  a  neighboring  town  and  was  exclusively 
for  the  benefit  of  the  inhabitants  of  the  latter, 
the  principles  justifying  the  use  of  city  streets 
for  sewers  did  not  apply.  Van  Brunt  v.  Flat- 
bush,  128  N.  \^  50,  27  N.  E.  973  [reversing 
59  Hun  192,  13  N.  Y.  Suppl.  545].  A  village 
cannot  give  a  private  corporation  permission 
to  construct  its  water  mains  through  a  vil- 
lage street  not  worked  or  accepted  by  the 
village  as  a  street,  without  compensation  to 
the  owner  of  the  soil  in  the  street.  Jayne 
V.  Cortland  Water  Works  Co.,  42  Misc. 
(X.  Y.)  263,  86  N.  Y.  Suppl.  571. 

35.  Crooke  r.  Flatbush  Water  Works  Co., 
29  Hun  (N.  Y^)  245;  Memphis  v.  Memphis 
Water  Co.,  5  Heisk.  (Tenn.)  495.  See  also 
Citizens'  Coach  Co.  v.  Camden  Horse  R.  Co., 
33  N.  J.  Eq.  267,  36  Am.  Rep.  542;  Jersey 
City  Water  Com'rs  v.  Hudson,  13  N.  J.  Eq. 
420. 

As  to  the  highways  of  an  unincorporated 
village  the  same  rule  applies  as  to  the  streets 
of  municipalities.   Witcher  v.  Holland  Water 


Works  Co.,  66  Hun  (N.  Y.)  619,  20  N.  Y. 
Suppl.  560. 

36.  McDevitt  v.  People's  Natural  Gas  Co., 
160  Pa.  St.  367,  28  Atl.  948.  But  see  Webb 
V.  Ohio  Gas  Fuel  Co.,  9  Ohio  Dec.  (Reprint) 
662,  16  Cine.  L.  Bui.  121  (holding  that  when 
gas-pipes  are  laid  in  a  city  street  for  fur- 
nishing fuel  that  abutting  owners  must  be 
compensated)  ;  Mallory  v.  Bradford,  1  Pa. 
Dist.  670  (holding  that  an  incorporated  gas 
company,  although  duly  authorized  by  the" 
city,  cannot  make  such  a  use  of  the  streets 
without  compensation,  but  intimating  that 
the  city  itself  might  do  so). 

37.  Coburn  r.  New  Telephone  Co.,  156  Ind. 
90,  39  N.  E.  324,  52  L.  R.  A.  671;  Castle  v. 
Bell  Telephone  Co.,  49  N.  Y.  App.  Div.  437, 
63  N.  Y.  Suppl.  482  [affirming  30  Misc.  38,  61 
N.  Y.  Suppl.  743]. 

38.  Sears  v.  Crocker,  184  Mass.  586,  69 
N.  E.  327;  Souch  v.  East  London  R.  Co., 
L.  R.  16  Eq.  108,  42  L.  J.  Ch.  477,  21  Wkly. 
Rep.  590,  22  Wkly.  Rep.  566.  See  also  Adams 
V.  Saratoga,  etc.,  R.  Co.,  11  Barb.  (N.  Y.) 
414;  Plant  V.  Long  Island  R.  Co.,  10  Barb. 
(N.  Y.)  26. 

39.  See  cases  cited  supra,  note  38. 

40.  Coburn  v.  New  Telephone  Co.,  156  Ind. 
90,  59  N.  E.  346,  52  L.  R.  A.  671;  McDevitt 
V.  People's  Natural  Gas  Co.,  160  Pa.  St.  367, 
28  Atl.  948. 

41.  Kincaid  v.  Indianapolis  Natural  Gas 
Co.,  124  Ind.  577,  24  N.  E.  1066,  19  Am.  St. 
Rep.  112,  8  L.  R.  A.  602;  Consumers'  Gas 
Trust  Co.  V.  Huntsinger,  14  Ind.  App.  156, 
42  N.  E.  640;  Ward  v.  Triple-State  Natural 
Gas,  etc.,  Co.,  74  S.  W.  709,  25  Ky.  L.  Rep. 
116;  Bloomfield,  etc..  Natural  Gas  Light  Co. 
f.  Calkins,  62  N.  Y..  386  [affirming  1  Thomps. 
&  C.  541];  Sterling's  Appeal,  111  Pa.  St. 
35,  2  Atl.  105,  56  Am.  Rep.  246.  See  also 
McDevitt  V.  People's  Natural  Gas  Co.,  160 
Pa.  St.  367,  28  Atl.  948. 

42.  Water-pipes. —  Bishop  v.  North  Adams 
Fire  Dist.,  167  Mass.  364,  45  N.  E.  925. 

Sewers. —  Lincoln  v.  Com.,  164  Mass.  1,  41 
N.  E.  112.  See  also  Huddleston  v.  Eugene, 
34  Oreg.  343,  55  Pac.  868,  43  L.  R.  A.  444. 

43.  Water-pipes. —  Biddle  v.  W^ayne  Water 
Works  Co.,  7  Del.  Co.  (Pa.)  373. 
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purposes  to  use  as  a  railroad  right  of  way  entitles  the  owner  of  the  land  to  com- 
pensation for  the  additional  burden.** 

(iv)  Railroad  Over  Park.  Where  land  has  been  appropriated  by  a  city  for 
park  purposes,  the  owner  of  the  fee  is  entitled  to  compensation  for  a  subsequent 
railroad  right  of  way  across  the  land.*^ 

(v)  Telegraph  or  Telephone  on  Railroad.  A  telegraph  or  telephone 
line  constructed  for  general  commercial  purposes  along  a  railroad  and  on  the  right 
of  way  thereof  is  an  additional  burden  upon  the  land  for  which  abutting  land- 
owners are  entitled  to  just  compensation.**^  If,  however,  such  a  line  is  constructed 
over  the  right  of  way  of  a  railroad  company  in  good  faith  for  the  use  and  benefit 
of  the  latter  in  the  operation  of  its  road  and  to  facilitate  its  business,  or  is  reason- 
ably necessary  for  that  purpose,  the  landowners  have  no  ground  of  complaint, 
because  such  use  of  their  land  is  within  the  scope  of  the  original  easement  for 
which  they  have  already  received  compensation.*^ 

(vi)  Second  Railroad  on  Right  of  Way.  The  construction  of  a  second 
railroad  by  another  railroad  company  on  a  right  of  way  is  an  additional  burden 
for  which  landowners  are  entitled  to  compensation.*^  One  railroad  may,  how- 
ever, let  another  company  into  the  common  use  of  its  tracks,  for  terminal  pur- 
poses, especially  in  cities  and  towns,  and  this  does  not  impose  an  additional  burden^ 
entithng  the  owner  of  the  land  to  further  compensation.*^  And  a  railroad  may 
enter  into  an  arrangement  with  another  by  which  the  latter  may  jointly  use  a 
part  of  land  condemned  by  it  for  depot  purposes  for  the  same  purposes,  with  the 
necessary  switches,  side-tracks,  and  turnouts,  and  such  use  does  not  constitute  a 
new  servitude.^*^ 

(vii)  Effect  of  Abandonment.  When  lands  are  taken  for  streets,  high- 
ways, railroads,  or  other  such  purposes,  and  only  such  interest  is  acquired  as  is 
necessary  for  the  public  use,  when  this  use  ceases  the  lands  revert  to  the  owners 
of  the  fee,  and  an  additional  burden,  such  as  a  railroad,  cannot  be  imposed  upon 
them  by  law,  without  making  further  compensation  to  such  owners.^^ 

E.  Measure  and  Elements  of  Damag'es — l.  In  General.  The  measure 
and  amount  of  the  compensation  for  property  taken  by  the  exercise  of  the  right  of 
eminent  domain  should  be  ascertained  under  the  laws  in  force  at  the  time  the  pro- 


Sewers.—  Van  Brunt  v.  Flatbush,  128  N.  Y. 
50,  27  N.  E.  973. 

44.  Vought  V.  Columbus,  etc.,  R.  Co.,  58 
Ohio  St.  123,  50  N.  E.  442;  Hatch  v.  Cin- 
cinnati, etc.,  R.  Co.,  18  Ohio  St.  92. 

If  a  railroad  company  occupies  with  its 
tracks  the  banks  of  a  canal,  this  constitutes 
an  additional  easement  to  that  of  the  canal 
bank,  for  which  the  owner  of  the  fee  is  en- 
titled to  compensation.  Lafayette,  etc.,  R. 
Co.  V.  Murdock,  68  Ind.  137. 

45.  Newton  v.  Manufacturers'  R.  Co.,  115 
Fed.  781,  53  C.  C.  A.  599. 

46.  Prather  v.  Jeffersonville,  etc.,  R.  Co., 
52  Ind.  16;  American  Tel.,  etc.,  Co.  f.  Pearce, 
71  Md.  535,  18  Atl.  910,  7  L.  R.  A.  200; 
Hodges  V.  Western  Union  Tel.  Co.,  133  N.  C. 
225,  45  S.  W.  572;  Phillips  v.  Postal  Tel. 
Cable  Co.,  130  N.  C.  513,  41  S.  E.  1022,  89 
Am.  St.  Rep.  868 ;  Kansas,  etc.,  R.  Co.  v.  Le 
Flore,  49  Fed.  119,  1  C.  C.  A.  192  [reversing 
46  Fed.  546] ;  Kansas,  etc.,  R.  Co.  v.  Payne, 
49  Fed.  114,  1  C.  C.  A.  183. 

Joint  construction  by  railroad  and  third 
party. —  Western  Union  Tel.  Co.  r.  Rich,  19 
Kan.  517,  27  Am.  Rep.  159. 

47.  American  Tel.,  etc.,  Co.  v.  Pearce,  71 
Md.  535,  18  Atl.  910,  7  L.  R.  A.  200;  Hodges 
V.  Western  Union  Tel.  Co.,  133  N.  C.  225, 

[X,  D,  18,  C,  (III)] 


45  S.  E,  572.  See  also  Western  Union  Tel. 
Co.  V.  Rich,  19  Kan.  517,  27  Am.  Rep. 
159. 

48.  Piatt  V.  Pennsylvania  Co.,  43  Ohio  St. 

228,  1  N.  E.  420;  Ft.  Worth,  etc.,  R.  Co.  v. 
Jennings,  76  Tex.  373,  13  S.  W.  270,  8 
L.  R.  A.  108. 

49.  Miller  v.  Green  Bay,  etc.,  R.  Co.,  59 
Minn.  169,  60  N.  W.  1006,  26  L.  R.  A.  443. 

50.  Stevens  v.  St.  Louis,  etc.,  R.  Co.,  152 
Mo.  212,  53  S.  W.  1066. 

51.  Omaha  Southern  R.  Co.  v,  Beeson,  36 
Nebr.  361,  54  N.  W.  557.  See  also  Heard  v. 
Brooklyn,  60  N.  Y.  242;  Heath  i\  Barmore, 
50  N.  Y.  302  [affirmivg  49  Barb.  496]; 
In  re  Central  Park  Com'rs,  54  How.  Pr. 
(N.  Y.)  313;  Piatt  v.  Pennsvlvania  Co.,  43 
Ohio  St.  228,  1  N.  E.  420.  But  see  Northern 
R.  Co.  r.  Earhardt,  167  Mo.  612,  67  S.  W. 

229.  See  also  XIII,  E,  1,  b. 

Under  the  Iowa  statute,  which  provides 
that  an  abandoned  right  of  way  may  be  con- 
demned by  a  new  railroad  company,  but  that 
an  owner  who  has  previously  received  com- 
pensation, which  has  not  been  refunded  by 
him,  cannot  recover  the  second  time,  a  gran- 
tee of  the  original  owner  to  whom  the  com- 
pensation for  the  first  right  of  way  was  paid 
has  no  greater  rights  than  such  first  owner. 
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ceedings  are  began,^^  and  the  elements  of  compensation  depend  largely  upon  the 
nature  and  extent  of  the  right  taken  or  the  interest  acquired  as  well  as  upon  the 
resulting  injury  or  benefit  to  the  owner  of  the  property  affected.^^  An  element  of 
damage  cannot  be  considered  which  is  based  on  an  unlawful  use  or  condition  of 
the  premises.^^ 

2.  Where  Entire  Tract  Is  Taken.  The  measure  of  damages  when  the  whole 
of  any  particular  piece  of  property  is  taken  for  a  public  use  under  the  power  of 
eminent  domain  is  the  market  value  of  it.^^    Market  value  means  the  fair  value  as 


Dubuque,  etc.,  R.  Co.  r.  Diehl,  64  Iowa  635, 
21  N.  W.  117. 

52.  Emerson  r.  Western  Union  R.  Co.,  75 
111.  176. 

53.  See  inira,  X,  E,  2  et  seq. 

54.  Burke  v.  Chicago  Sanitary  Dist.,  152 
111.  125,  38  N.  E.  670  (holding  that  the  pos- 
sibility of  the  land  being  improved  by  diking 
the  river  flowing  in  front  of  it  cannot  be  con- 
sidered if  the  efl'ect  of  the  diking  would  be 
to  wrongfully  overflow  the  lands  of  others)  ; 
McKinnev  v.  Nashville,  102  Tenn.  131,  52 
S.  W.  781,  73  Am.  St.  Rep.  859  (holding  that 
the  fact  that  the  premises  have  an  increased 
value  because  of  being  used  for  an  illegal 
purpose  cannot  be  considered  as  enhancing 
the  compensation ) .  S'ee  also  Matter  of  Dalv, 
45  N.  Y.  App.  Div.  622,  61  N.  Y.  Suppl.  480, 
holding  that  the  fact  that  a  part  of  the  prop- 
erty consisting  of  a  mill-dam  has  been  de- 
clared a  nuisance  may  be  taken  into  consid- 
eration in  the  assessment.  However,  damages 
may  be  recovered  for  the  removal  of  an  em- 
bankment on  which  a  private  railroad  was 
placed  leading  to  the  owner's  property,  al- 
though the  embankment  was  above  the  es- 
tablished grade  of  a  street,  where  the  street 
has  not  been  opened.  Quigley  v.  Pennsyl- 
vania Schuylkill  Valley  R.  Co..  121  Pa.  St. 
35,  15  Atl.  478,  1  L.  R.  A.  503. 

55.  Alabama. —  Jones  v.  New  Orleans,  etc., 
R.  Co.,  70  Ala.  227. 

Arkansas. —  Little  Rock,  etc.,  R.  Co.  v.  Mc- 
Gehee,  41  Ark.  202. 

California. —  Kishlar  r.  Southern  Pac.  R. 
Co.,  134  Cal.  636,  66  Pac.  848 ;  Santa  Ana  v. 
Brunner,  132  Cal.  234,  64  Pac.  287. 

Illinois. —  Sexton  v.  Union  Stock  Yard, 
etc.,  Co.,  200  111.  244,  65  N.  E.  638;  Chicago 
r.  Jackson,  196  111.  496,  63  N.  E.  1013,  1135; 
Calumet,  etc.,  Canal,  etc.,  Co.  t\  Morawetz, 
195  111.  398,  63  N.  E.  165;  Phillips  v.  Scales 
Mound,  195  111.  353,  63  N.  E.  180;  Davis  v. 
Northwestern  El.  R.  Co.,  170  111.  595,  48 
N.  E.  678;  Dupuis  v.  Chicago,  etc.,  R.  Co., 
166  111.  249,  46  N.  E.  803.  See  also  Wabash, 
etc.,  R.  Co.  V.  McDougall,  118  111.  229,  8 
N.  E.  678;  Dupuis  v.  Chicago,  etc.,  R.  Co., 
115  111.  97,  3  N.  E.  720. 

Indiana. — .Lafayette,  etc.,  R.  Co.  v.  Mur- 
dock,  68  Ind.  137;  Pittsburgh,  etc.,  R.  Co.  v. 
Swinney,  59  Ind.  100 ;  Lake  Erie,  etc.,  Co.  v. 
Shelley,  (App.  1903)  67  N.  E.  564. 

Iowa. —  Bennett  v.  Marion,  106  Iowa  628, 
76  N.  W.  844;  Hollingsworth  v.  Des  Moines, 
etc.,  R.  Co.,  63  Iowa  443,  19  N.  W.  325; 
Cummins  v.  Des  Moines,  etc.,  R.  Co.,  63  Iowa 
397,  19  N.  W.  268. 

Kansas. —  Kansas  City,  etc.,   R.   Co.  v. 


Fisher,  49  Kan.  17,  30  Pac.  Ill;  Kansas  City, 
etc.,  R.  Co.  V.  Ryan,  49  Kan.  1,  30  Pac.  108. 

Kentucky. —  Barrall  r.  Quick,  111  Ky.  22, 
63  S.  W.  33,  23  Ky.  L.  Rep.  421 ;  Henderson, 
etc.,  R.  Co.  V.  Dickerson,  17  B.  Mon.  173,  66 
Am.  Dec.  148. 

Maine. —  Bangor,  etc.,  R.  Co.  v.  McComb, 

60  Me.  290. 

Massachusetts. —  Beale  v.  Boston,  166 
Mass.  53,  43  N.  E.  1029;  Old  Colony  R.  Co.  v. 
Miller,  125  Mass.  1,  28  Am.  Rep.  194;  Hamp- 
den Paint,  etc.,  Co.  v.  Springfield,  etc.,  R. 
Co.,  124  Mass.  118;  Edmands  v.  Boston,  108 
Mas^.  535;  Whitman  v.  Boston,  etc.,  R.  Co., 

7  Allen  313;  Dickenson  v.  Fitchburg,  13  Gray 
546;  Parks  v.  Boston,  15  Pick.  198. 

Michigan. —  Detroit  v.  Beecher,  75  Mich. 
454,  42  N.  W.  986,  4  L.  R.  A.  813. 

Minnesota. —  Robbins  v.  St.  Paul,  etc.,  R. 
Co.,  22  Minn.  286. 

Missouri. —  Missouri  Pac.  R.  Co.  v.  Porter, 
112  Mo.  361,  20  S.  W.  568. 

Nebraska. —  Fremont,  etc.,  R.  Co.  v. 
Whalen,  11  Nebr.  585,  10  N.  W.  491. 

Nevada. —  Virginia,  etc.,  R.  Co.  v.  Henry, 

8  Nev.  165. 

New  Jersey. —  Henderson  v.  Orange,  9 
N.  J.  L.  J.  71. 

New  York. —  Matter  of  Armory  Bd.,  73 
N.  Y.  App.  Div.  152,  76  N.  Y.  Suppl.  766; 
Matter  of  Public  Parks,  53  Hun  280,  6  N.  Y. 
Suppl.  750;  People  r.  Eldridge,  6  Thomps. 
&  C.  20. 

Ohio. —  Giesy  v.  Cincinnati,  etc.,  R.  Co., 
4  Ohio  St.  308;  Cincinnati  v.  Kemper,  7  Ohio 
Dec.  (Reprint)  245,  2  Cine.  L.  Bui.  5. 

Pennsylvania. —  Friday  v.  Pennsylvania  R. 
Co.,  204^  Pa.  St.  405.  54  Atl.  339 ;  Reading, 
etc.,  R.  Co.  V.  Balthasar,  126  Pa.  St.  1,  17 
Atl.  518;  Delaware,  etc.,  R.  Co.  r.  Burson, 

61  Pa.  St.  369. 

Rhode  Island. —  Howard  v.  Providence,  6 
R.  I.  514. 

Tennessee. —  Memphis  V.  Boltin.  9  Heisk. 
508. 

Texas. —  Eastern  Texas  R.  Co.  v.  Eddings, 
30  Tex.  Civ.  App.  170.  70  S.  W.  98;  Gulf, 
etc.,  R.  Co.  V.  Lyons,  2  Tex.  App.  Civ.  Cas. 
§  139. 

West  Virginia. —  Ward  r.  Ohio  River  R. 
Co.,  35  W.  Va.  481,  14  S.  E.  142. 

Wisconsin. —  West  f.  Milwaukee,  etc.,  R. 
Co.,  56  Wis.  318,  14  N.  W.  292. 

United  States. —  Shoemaker  v.  U.  S.,  147 
U.  S.  282,  13  S.  Ct.  361,  37  L.  ed.  170; 
Kerr  v.  South  Park  Com'rs,  117  U.  S.  379, 
6  S.  Ct.  801,  29  L.  ed.  924;  U.  S.  v.  Hono- 
lulu Plantation  Co.,  122  Fed.  581,  58  C.  C.  A. 
279;  U.  S.  V.  Inlots,  26  Fed.  Cas.  No.  15,441. 
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between  one  who  wants  to  purchase  and  one  who  wants  to  sell,  not  what  conld  be 
obtained  for  it  under  peculiar  circumstances  when  a  greater  than  its  fair  price 


See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  352  et  seq. 

The  object  of  the  statutes  on  eminent  do- 
main is  not  to  enable  corporations  to  acquire 
property  for  a  less  sum  than  the  owners 
would  be  able  to  secure  in  the  open  market. 
The  object  is  that  corporations,  upon  pay- 
ing such  sum  as  the  owners  might  reasonably 
and  fairly  expect  to  receive  in  tlie  open  mar- 
ket, may  be  enabled  to  possess  and  enjoy  such 
property  as  public  policy  requires  to  be  de- 
voted to  their  purposes.  In  re  Staten  Island 
R.  Co.,  10  N.  Y.  St.  393. 

"  Cash  market  value  "  and  "  fair  cash  mar- 
ket value "  are  substantially  synonymous 
terms.  Conness  v.  Indiana,  etc.,  R.  Co.,  193 
111.  464,  62  N.  E.  221. 

Fee  or  perpetual  easement  taken. —  It  is 
immaterial  whether  the  condemnation  pro- 
ceedings pass  the  fee  (Cincinnati  v.  Kemper, 
7  Ohio  Dec.  (Reprint)  245,  2  Cine.  L.  Bui. 
5 ) ,  or  an  easement  which  is  practically  per- 
petual (Robbins  v.  St.  Paul,  etc.,  R.  Co.,  22 
Minn.  286). 

In  estimating  the  market  value  of  the 
shares  of  a  dissenting  stock-holder  which  are 
taken  under  the  power  of  eminent  domain  for 
the  purpose  of  effectuating  a  lease  of  the  cor- 
porate property,  the  decrease  in  their  market 
price  caused  by  the  execution  of  a  contract 
for  the  lease  falls  on  the  owner  the  same  as 
if  he  were  voluntarily  selling  them.  Gregg 
V.  Northern  R.  Co.,  67  N.  H.  452,  41  Atl. 
271. 

Land  abutting  on  a  street. —  In  re  New 

State  House,  19  R.  I.  382,  33  Atl.  523. 

In  determining  the  value  of  lands  appro- 
priated for  public  purposes,  the  same  consid- 
erations are  to  be  regarded  as  in  a  sale  be- 
tween private  persons,  the  inquiry  in  such 
cases  being  what  are  they  worth  in  the  mar- 
ket. Mississippi,  etc..  River  Boom  Co.  v. 
Patterson,  98  U.  S.  403,  25  L.  ed.  206.  See 
also  Muller  v.  Southern  Pac.  R.  Co.,  83  Cal. 
240,  23  Pac.  265;  San  Diego  Land,  etc., 
Co.  V.  Neale,  78  Cal.  63,  20  Pac.  372,  3 
L.  R.  A.  83  ;  Ligare  v.  Chicago,  etc.,  R.  Co., 
166  111.  249,  46  N.  E.  803;  Low  v.  Concord 
R.  Co.,  63  N.  H.  557,  3  Atl.  739;  Reg.  v. 
Brown,  L.  R.  2  Q.  B.  630,  8  B.  &  S.  456,  36 
L.  J.  Q.  B.  322,  16  L.  T.  Rep.  N.  S.  827,  16 
Wkly.  Rep.  988.  The  owner  should  be  al- 
lowed to  prove  every  fact  which  he  would 
naturally  be  disposed  to  adduce  if  he  were 
attempting  to  effect  a  private  sale;  and  op- 
posing counsel  should  be  allowed  to  make 
every  inquiry  which  one  about  to  buy  the 
property  would  feel  it  to  his  interest  to 
make.  Little  Rock  Junction  R.  Co.  v.  Wood- 
ruff, 49  Ark.  381,  5  S.  W.  792,  4  Am.  St. 
Rep.  51.  Everything  which  gives  the  land 
intrinsic  value  is  to  be  taken  into  considera- 
tion. Shenango,  etc.,  R.  Co.  v.  Braham,  79 
Pa.  St.  447. 

Value  as  affected  by  presence  of  minerals, 
etc. —  Pittsburgh,  etc.,  R.  Co.  v.  Swinney,  59 
Ind.  100;  People  v.  Eldridge,  6  Thomps.  &  C. 
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(N.  Y.)  20;  Reading,  etc.,  R.  Co.  r.  Bal- 
thaser,  126  Pa.  St.  1,  17  Atl.  518.  In  Iowa 
it  is  held  that  where  there  is  no  evidence 
that  the  estate  is  of  any  value  by  reason  of 
anything  on  or  under  the  surface  which  can 
be  removed  without  interfering  with  the  rail- 
road company's  easement,  damages  are  prop- 
erly awarded  on  the  basis  of  the  market  value 
of  the  land.  Hollingsworth  v.  Des  Moines, 
etc.,  R.  Co.,  63  Iowa  443,  19  N.  W.  325.  A 
mining  prospect  upon  which  shafts  have  been 
sunk  —  one  forty-one  feet,  another  twenty 
feet  —  but  which  has  produced  no  return 
has  a  market  value,  and  such  value  is  to  be 
ascertained,  in  proceedings  for  condemnation 
of  the  claim  for  railroad  purposes,  under  the 
same  rule  as  is  the  value  of  other  property; 
and  testimony  as  to  the  value  is  not  neces- 
sarily based  upon  sales  of  the  same  and 
similar  property.  Montana  R.  Co.  v.  War- 
ren, 6  Mont.  275,  12  Pac.  641. 

Profits  of  a  business  carried  on  in  a  store 
on  the  land  cannot  be  considered  for  the 
purpose  of  proving  the  market  value.  Mat- 
ter of  Gilroy,  26  N.  Y.  App.  Div.  314,  49 
N.  Y.  Suppl.  798.  So  in  proceedings  to  assess 
damages  for  condemning  certain  ground,  the 
value  of  a  salt  water  well  on  the  premises  is 
to  be  determined  not  by  the  profits  in  oper- 
ating the  same,  but  from  its  selling  value. 
Kossler  v.  Pittsburg,  etc.,  R.  Co.,  208  Pa.  St. 
50,  57  Atl.  66. 

The  market  value  is  not  to  be  enhanced  or 
affected  by  different  or  conflicting  rights  of 
parties  having  different  estates  or  interests. 
The  sovereign  must  pay  for  the  property 
taken  but  once,  and  but  one  price  for  the 
whole,  embracing  all  estates  and  claims. 
Matter  of  Buffalo,  Sheld.  (N.  Y.)  408. 

What  the  owner  paid  for  the  property  is 
immaterial,  since  the  market  value  at  the 
time  of  the  taking  is  the  measure  of  com- 
pensation. Gulf,  etc.,  R.  Co.  V.  Lyons,  2 
Tex.  App.  Civ.  Cas.  §  139. 

What  was  offered  for  the  land  five  years 
before  is  immaterial.  Eastern  Texas  R.  Co. 
V.  Eddings,  30  Tex.  Civ,  App.  170,  70  S.  W. 
98. 

Not  a  universal  test. —  'While  ordinarily  the 

market  value  is  the  best  test,  yet  it  is  not  the 
universal  test,  and  cases  often  arise  where 
some  other  mode  of  ascertaining  value  must 
be  resorted  to.  Beale  v.  Boston,  166  Mass. 
53,  43  N.  E.  1029.  Thus  in  proceedings  to 
take  a  private  toll-bridge  for  public  use,  the 
principle  of  market  A^alue  does  not  apply, 
since  the  property  cannot  be  said  to  have  a 
market  value.  Montgomery  Countv  v. 
Schuylkill  Bridge  Co.,  110  Pa.  St.  54,  20  Atl. 
407. 

Cost  of  marketing.— Lehigh  Coal  Co.  v. 
Wilkesbarre,  etc.,  R.  Co.,  187  Pa.  St.  145, 
41  Atl.  37. 

Burden  of  proving  value  see  infra,  XI,  M. 
9,  a. 

Evidence  and  proof  of  market  value  of  land 
see,  generally,  Evidence. 
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could  be  obtained,  nor  its  speculative  value,  nor  a  value  obtained  from  the  neces- 
sity of  another  its  present  value  at  a  sale  which  a  prudent  owner  would  make 
if  he  had  the  power  of  election  as  to  the  time  and  terms  its  value  in  view  of  all 
the  purposes  to  which  it  is  adapted ;  the  amount  for  which  it  w^ould  actually  sell 
at  the  time,  not  what  it  might  bring  or  ought  to  bring  at  some  future  time ; 
such  a  sum  as  it  is  fairly  worth  in  the  market,  not  its  value  at  a  forced  sale ;  ^ 
not  merely  the  value  to  the  owner  or  to  the  person  seeking  to  condemn  it.^^  Its 
fair  market  value  is  to  be  reached  without  any  regard  to  the  external  causes  which 
may  have  contributed  to  make  up  its  value  at  the  time  of  the  assessment.^^ 

3.  Where  Part  of  Tract  Is  Taken.^^  Where  only  a  part  of  a  tract  is  taken  in 
the  exercise  of  the  power  of  eminent  domain,  the  just  compensation  which  the 
constitution  guarantees  to  the  owner  includes  not  only  the  value  of  the  part  taken 
but  also  the  damages  accruing  to  the  residue  from  the  improvement.^^  The 


56.  Tedens  v.  Chicago  Sanitary  Dist.,  l49 
111.  87,  36  N.  E.  1033;  Brown  r.  Calumet 
River  R.  Co.,  125  111.  600,  18  N.  E.  283;  Cal- 
umet River  R.  Co.  v.  Moore,  124  111.  329,  15 
N.  E.  764;  Kiernan  v.  Chicago,  etc.,  R.  Co., 
123  111.  188,  14  N.  E.  18;  Kansas  City,  etc., 
R.  Co.  V.  Fisher,  49  Kan.  17,  30  Pac.  111. 

57.  Doughty  v.  Somerville,  etc.,  R.  Co.,  22 
N.  J.  L.  495. 

The  market  value  has  also  been  said  to  be: 
*'  Such  a  sum  of  money  as  the  property  v^^as 
worth  in  the  market  to  persons  generally  who 
would  pay  its  just  and  full  value,"  Esch 
V.  Chicago,  etc.,  R.  Co.,  72  Wis.  229,  231,  39 
N.  W.  129.  "  The  price  that  he  could  obtain 
after  a  reasonable  and  ample  time,  such  as 
would  ordinarily  be  taken  by  an  owner." 
Little  Rock  Junction  R.  Co.  v.  Woodruff,  49 
Ark.  381,  5  S.  W.  792,  4  Am.  St.  Rep.  51; 
Santa  Ana  v,  Harlin,  99  Cal.  538,  542,  34 
Pac.  224. 

58.  Shoemaker  v.  U.  S.,  147  U.  S.  282,  13 
S.  Ct.  361,  37  L.  ed.  170;  Kerr  v.  South 
Park  Com'rs,  117  U.  S.  379,  6  S.  Ct.  801,  29 
L,  ed.  924.  Accordingly  if  it  is  unoccupied, 
its  value  is  to  be  fixed  by  the  most  valuable 
of  such  purposes.  Cochrane  v.  Com.,  175 
Mass.  299,  56  N.  E.  610,  78  Am.  St.  Rep. 
491.  The  value  is  estimated  upon  a  fair 
consideration  of  the  location  of  the  land,  the 
extent  and  condition  of  its  improvements, 
its  quantity  and  productive  qualities,  and  the 
uses  to  which  it  may  reasonably  be  applied, 
taken  in  connection  with  the  general  selling 
price  of  lands  in  the  neighborhood  at  the 
time  (Cochran  v.  Missouri,  etc.,  R.  Co.,  94 
Mo.  App.  469,  68  S.  W.  367 ;  Pittsburgh,  etc., 
R.  Co.  V.  Vance,  115  Pa.  St.  325,  8  Atl.  764; 
Hewitt  V.  Pittsburgh,  etc.,  R.  Co.,  19  Pa. 
Super.  Ct.  304;  Wever  v.  Chicago,  etc.,  R. 
Co.,  68  Wis.  180,  3f  N.  W.  710),  keeping  in 
view  all  the  facts  which  would  naturally 
affect  its  value  in  the  minds  of  purchasers 
generally  (Spring  Valley  Waterworks  v. 
Drinkhouse,  92  Cal.  528,  28  Pac.  681).  See 
also  inira,  X,  E,  19,  a. 

59.  Tide  Water  Canal  Co.  v.  Archer,  9  Gill 
&  J.  (Md.)  479;  Yazoo-Mississippi  Delta 
Levee  Com'rs  v.  Hendricks,  77  Miss.  483,  27 
So.  613;  Friday  v.  Pennsylvania  R.  Co.,  204 
Pa.  St.  405,  54  Atl.  339. 

In  determining  the  value  of  agricultural 
land|  its  worth  at  some  future  time  is  not  to 


be  considered,  but  the  fair  market  value  for 
any  purpose  for  which  it  might  reasonably 
be  used  in  the  immediate  future  may  be  con- 
sidered; and  if  it  could  be  platted  into  lots, 
the  resulting  increase  in  value  is  properly 
allowed.  Alexian  v.  Oshkosh,  95  Wis.  221,  70 
N.  W.  162.    See  also  X,  E,  15,  a. 

If  the  condemnation  takes  place  during  a 
temporary  depression  due  to  a  stringency  in 
the  money  market,  it  seems  the  value  may  be 
estimated  as  of  the  period  immediately  pre- 
ceding such  depression.  Kohl  v.  U.  S.,  91 
U.  S.  367,  23  L.  ed.  449;  U.  S.  ^.  Inlots,  24 
Fed.  Cas.  No.  15,441a. 

60.  Illinois. —  Tedens  v.  Chicago  Sanitary 
Dist.,  149  111.  87,  36  N.  E.  1033. 

Kansas. — ■  Kansas  City,  etc.,  R.  Co.  v. 
Fisher,  49  Kan.  17,  30  Pac.  111. 

Maine. —  Kennebec  Water  Dist.  v.  Water- 
ville,  97  Me.  185,  54  Atl.  6,  60  L.  R.  A.  856. 

Missouri. —  Kansas  City  v.  Bacon,  157  Mo. 
450,  57  S.  W.  1045. 

Neiv  Yorfc.— Matter  of  Collis,  76  N.  Y. 
App.  Div.  368,  78  N.  Y.  Suppl.  495;  Matter 
of  Buffalo,  Sheld.  408. 

Pennsylvania. —  Pittsburgh,  etc.,  R.  Co.  v. 
Vance,  115  Pa.  St.  325,  8  Atl.  764. 

Washington. —  Seattle,  etc.,  R.  Co.  v.  Roe- 
der,  30  Wash.  244,  70  Pac.  498,  94  Am.  St. 
Rep.  880. 

Wisconsifi. —  Esch  v.  Chicago,  etc.,  R.  Co., 
72  Wis.  229,  39  N.  W.  129. 

United  States.— Kohl  v.  U.  S.,  91  U.  S. 
367,  23  L.  ed.  449;  U.  S.  v.  Inlots,  26  Fed. 
Cas.  No.  15,441a. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  353. 

61.  Santa  Ana  v.  Harlin,  99  Cal.  538,  34 
Pac.  224;  San  Diego  Land,  etc.,  Co.  v.  Neale, 
88  Cal.  50,  25  Pac.  977,  11  L.  R.  A.  604.  See 
also  infra,  X,  E,  19,  a,  k. 

62.  Sater  v.  Burlington,  etc.,  Plank  Road 
Co.,  1  Iowa  386;  Shreveport,  etc..  Valley  R. 
Co.  V.  Hinds,  50  La.  Ann.  781,  24  So.  287; 
Packard  v.  Bergen  Neck  R.  Co.,  54  N.  J.  L. 
553,  25  Atl.  506;  Giesy  v.  Cincinnati,  etc., 
R.  Co.,  4  Ohio  St.  308. 

63.  What  constitutes  an  entire  tract  see 
infra,  X,  E,  19,  c. 

64.  Alabama. —  Southern  R.  Co.  v.  Cowan, 
129  Ala.  577,  29  So.  985;  Hooper  v.  Savan- 
nah, etc.,  R.  Co.,  69  Ala.  529. 

District  of  Columbia. —  District  of  Colum- 
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measure  of  damages  is  the  injury  done  to  the  fair  market  vahie  of  tlie  entire 
tract  by  the  taking. In  other  words  in  case  of  depreciation  the  owner  is  enti- 


bia  V.  Prospect  Hill  Cemetery,  5  App.  Cas. 
4.97. 

Illinois. —  Chicago,  etc.,  Electric  R.  Co.  v. 
Mawman,  206  111.  182,  69  N.  E.  66;  Miller 
V  Sterling,  198  111.  523,  65  N.  E.  132;  Board 
of  Trade  Tel.  Co.  v.  Blume,  176  111.  247,  52 
N  E.  258;  West  Chicago  St.  R.  Co.  v.  Chi- 
cago, 172  111.  198,  50  N.  E.  185;  Metropoli- 
tan West  Side  El.  R.  Co.  v.  Springer,  171 
111.  170,  49  N.  E.  416. 

Indiana.— F iter  v.  Ritter,  159  Ind.  8,  64 
N.  E.  463. 

lotoa. —  Haggard  v.  Algona  Independent 
School  Dist.,  113  Iowa  486,  85  N.  W.  777; 
Cummins  v.  Des  Moines,  etc.,  R.  Co.,  63  Iowa 
397,  19  N.  W.  268. 

Kansas. — Reisncr  v.  Atchison  Union  Depot, 
etc.,  Co.,  27  Kan.  382. 

Kentucky. —  3^olloek  v.  Mavsville,  etc.,  R. 
Co.,  103  Ky.  84,  44  S.  W.  359,*^  19  Ky.  L.  Rep. 
1717. 

Massachusetts. —  Penney  v.  Com.,  173 
Mass.  507,  53  N.  E.  865,  73  Am.  St.  Rep. 
312;  Lincoln  v.  Com.,  164  Mass.  368,  41  N.  E. 
489. 

Minnesota. —  Winona,  etc.,  R.  Co,  v.  Den- 
man,  10  Minn.  267. 

Missouri. —  Chicago,  etc.,  R,  Co.  v.  George, 
145  Mo.  38,  47  S.  W.  11;  Doyle  v.  Kansas 
City,  etc.,  R.  Co.,  113  Mo.  280,  20  S.  W.  970. 

Nebraska. —  Chicago,  etc.,  R.  Co.  f.  Buel, 
56  Nebr.  205,  76  N.  W.  571;  Howard  v.  Clay 
County,  54  Nebr.  443,  74  N.  W.  953 ;  Omaha 
Southern  R.  Co.  v.  Todd,  39  Nebr.  818,  58 
N.  W.  289;  Fremont,  etc..  R.  Co.  v.  Meeker, 
28  Nebr.  94,  44  N.  W.  79;  Chicago,  etc.,  R. 
Co.  17.  Wiebe,  25  Nebr.  542,  41  N.  W.  297; 
Blakeley  v.  Chicago,  etc.,  R.  Co.,  25  Nebr. 
207,  40  N.  W.  956;  Fremont,  etc.,  R.  Co.  v. 
Ward,  11  Nebr.  597,  10  N.  W.  524;  Fremont, 
etc.,  R.  Co.  V.  Lamb,  11  Nebr.  592,  10  N.  W. 
493;  Fremont,  etc.,  R.  Co.  v.  Whalen,  11 
Nebr.  585,  10  N.  W.  491;  Wagner  v.  Gage 
County,  3  Nebr.  237. 

Nevada. —  Virginia,  etc.,  R.  Co.  v.  Henry,  8 
ISiev.  165. 

Neiv  Jersey. —  Gautier  v.  Hudson  County, 
55  N.  J.  L.  88,  25  Atl.  322,  17  L.  R.  A.  785. 

Neio  York.—  South  Buffalo  R.  Co.  i).  Kirk- 
over,  176  N.  Y.  301,  68  N.  E.  366  [affirming 
8G  N.  Y.  App.  Div.  55,  83  N.  Y.  Suppl.  613] ; 
In  re  Poughkeepsie,  etc.,  R.  Co.,  63  Barb. 
151 ;  Albany,  etc.,  R.  Co.  v.  Dayton,  10  Abb. 
Pr.  N.  S.  182;  Rochester,  etc.,  R.  Co.  v. 
Budlong,  6  How.  Pr.  467. 

North  Carolina. —  Liverman  v.  Roanoke, 
etc.,  R.  Co.,  114  N.  C.  692,  19  S.  E.  64. 

Ohio. —  Cincinnati,  etc.,  R.  Co.  v.  Long- 
worth,  30  Ohio  St.  108 ;  Kramer  v.  Cleveland, 
etc.,  R.  Co.,  1  Ohio  Dec.  (Reprint)  474,  10 
West.  L.  J.  138. 

Oregon. —  Willamet  Falls  Canal,  etc.,  Co. 
V.  Kelly,  3  Oreg.  99. 

Pennsylvania. —  Finn  v.  Providence,  etc., 
R.  Co.,  99  Pa.  St.  631. 

Texas. —  Dallas  v.  Taylor,  (Civ.  App. 
1903)  69  S.  W.  1005. 

[X,  E.  3] 


Virginia. —  Mitchell  v.  Thornton,  21  Gratt. 
164. 

Washington. —  Sultan  Water,  etc.,  Co.  v. 
Weyerhauser  Timber  Co.,  31  Wash.  558,  72 
Pac.  114;  Seattle,  etc.,  R.  Co.  v.  Roeder,  30 
Wash.  244,  70  Pac.  498,  94  Am.  St.  Rep.  880. 

Wisconsin. —  Parks  v.  Wisconsin  Cent.  R. 
Co.,  33  Wis.  413;  Driver  v.  Western  Union 
R.  Co.,  32  Wis.  569,  14  Am.  Rep.  726;  Bige- 
low  V.  West  Wisconsin  R.  Co.,  27  Wis.  478. 

United  States. —  Laflin  v.  Chicago,  etc.,  R. 
Co.,  33  Fed.  415. 

Canada. —  McQuade  v.  Rex,  7  Can.  Exeh. 
318. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  365. 

Elements  of  compensation. —  The  elements 
of  compensation  are :  ( 1 )  The  abstract 
value  of  the  land  taken;  (2)  the  value  aris- 
ing from  the  relative  situation  of  the  land 
taken  in  connection  with  the  remaining  land 
of  the  same  owner;  (3)  the  effect  upon  the 
value  of  the  residue  of  the  owner's  land  aris- 
ing from  the  use  for  which  the  appropria- 
tion is  to  be  made.  Lorain  St.  R.  Co.  v.  Sin- 
ning, 17  Ohio  Cir.  Ct.  649,  6  Ohio  Cir.  Dec. 
753. 

Value  of  residue. —  Miller  v.  Weber,  1  Ohio 
Cir.  Ct.  130,  1  Ohio  Cir.  Dec.  77. 

Depreciation  in  value. —  Where  the  market 
value  of  the  adjoining  land  is  depreciated  by 
the  construction  of  the  improvement,  it  forms 
a  proper  element  of  damages. 

Illinois. —  Galesburg,  etc.,  R.  Co.  v.  Milroy, 
181  111.  243,  54  N.  E.  939;  Chicago,  etc.,  R. 
Co.  V.  Eaton,  136  111.  9,  26  N.  E.  575  [distin- 
guishing Jacksonville,  etc.,  R.  Co.  v.  Walsh, 
106  111.  253]. 

Iowa. —  Hoyt  v.  Chicago,  etc.,  R.  Co.,  117 
Iowa  296,  90  N.  W.  724. 

Missouri. —  Missouri  Pac.  R.  Co.  v.  Porter, 
112  Mo.  361,  20  S.  W.  568;  Pacific  R.  Co.  v. 
Chrystal,  25  Mo.  544. 

New  York. —  Rome,  etc.,  R.  Co.  v.  Gleason, 
42  N.  Y.  App.  Div.  530,  59  N.  Y.  Suppl.  647. 

Pennsylvania. —  Shenango,  etc.,  R.  Co.  v, 
Braham,  79  Pa.  St.  447. 

England. —  Reg.  v.  Brown,  L.  R.  2  Q.  B. 
630,  8  B.  &  S.  456,  36  L.  J.  Q.  B.  322,  16 
L.  T.  Rep.  N.  S.  827,  15  Wkly.  Rep.  988. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  247. 

Sale  of  residue  pendente  lite. —  Little  Rock, 
etc.,  R.  Co.  V.  Allister,  68  Ark.  600,  60  S.  W. 
953. 

65.  Alabama. —  Mobile,  etc.,  R.  Co.  v.  Riley, 
119  Ala.  260,  24  So.  858. 

Georaia. —  Smith  v.  Floyd  County,  85  Ga. 
420,  iTs.  E.  850. 

Illinois. —  Chicago  Lonergan,  196  111. 
518,  63  N.  E.  1018;  Illinois  Cent.  R.  Co.  v. 
Terrell,  108  111.  App.  659. 

Massachusetts. —  Cochrane  v.  Com.,  175 
Mass.  299,  56  N.  E.  610,  78  Am.  St.  Rep. 
491. 

Minnesota. —  Havnes  v.  Duluth,  47  Minn, 
458,  50  N.  W.  693." 
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tied  to  the  difference  in  tlie  value  of  the  wliole  tract  immediately  before,  and 
immediately  after  the  appropriation  is  made.^^  It  is  to  be  observed  that  the  dam- 
ages sustained  by  the  owner  are  a  unit,  although  composed  of  integral  parts,  viz., 


Missouri. —  Jamison  v.  Springfield,  53  Mo. 
224. 

Nebraska. —  Chicago,  etc.,  R.  Co.  v.  Buel, 
5G  Nebr.  205,  76  N.  W.  571. 

Neio  York. —  /n  re  Utica,  etc.,  R.  Co.,  56 
Barb.  456 ;  Rochester,  etc.,  R.  Co.  v.  Budlong, 
12  N.  Y.  Leg.  Obs.  46.  , 

North  Carolina. —  Rice  v.  Norfolk,  etc.,  R. 
Co.,  130  N.  C.  375,  41  S.  E.  1031. 

Ohio. —  Cincinnati,  etc.,  R.  Co.  v.  Pfitzer, 
Ohio  Prob.  248. 

Wisconsin. —  Esch  V.  Chicago,  etc.,  R.  Co., 
72  Wis.  229,  39  N.  W.  129. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  363  et  scq. 

The  question  is  for  how  much  less  lands 
taken  for  the  public  purpose  would  sell  in 
the  market  by  reason  of  the  construction  and 
operation  of  the  improvement.  Davis  v. 
Northwestern  El.  R.  Co.,  170  III.  595,  48 
N.  E.  1058;  Hornstein  v.  Atlantic,  etc.,  R. 
Co.,  51  Pa.  St.  87 ;  Shirk  r.  Pennsylvania  R. 
Co.,  9  Lane.  Bar  (Pa.)  198. 

The  actual  damage  resulting  from  the  in- 
vasion of  the  owner's  rights  of  property  is 
the  measure  of  damages.  Selma,  etc.,  R.  Co. 
r.  Camp,  45  Ga.  180. 

66.  Arkansas. —  St.  Louis,  etc.,  R.  Co.  v. 
Anderson,  39  Ark.  107. 

California. —  San  Francisco,  etc.^  R.  Co.  v. 
Caldwell,  31  Cal.  307. 

Connecticut. —  New  Milford  Water  Co^  v. 
Watson,  75  Conn.  237,  52  Atl.  947,  53  Atl. 
57. 

Illinois. —  Illinois  Cent.  R.  Co.  v.  Turner, 
194  111.  575,  62  N.  E.  798  [affirming  97  111. 
App.  219]  ;  Davis  r.  Northwestern  El.  R.  Co., 
170  111.  595,  48  N.  E.  1058;  Allmon  v.  Chi- 
cago, etc.,  R.  Co.,  155  111.  17,  39  N.  E.  569; 
Metropolitan  West  Side  El.  R.  Co.  v.  Stick- 
ney,  150  111.  362,  37  N.  E.  1098,  26  L.  R.  A. 
773;  Chicago,  etc.,  R.  Co.  v.  Eaton,  136  111. 
9,  26  N.  E.  575 ;  Wabash,  etc.,  R.  Co.  v.  Mc- 
Dougall,  118  IH.  229,  8  N.  E.  678;  Dupuia 
V.  Chicago,  etc.,  R.  Co.,  115  111.  97,  3  N.  E. 
720;  Green  v.  Chicago,  97  111.  370;  Eberhart 
r.  Chicago,  etc.,  R.  Co.,  70  111.  347;  Page  v. 
Chicago,  etc.,  R.  Co.,  70  111.  324;  Chicago, 
etc.,  R.  Co.  V.  Leali,  41  111.  App.  584. 

Indiana. —  Chicago,  etc.,  R.  Co.  v.  Hunter, 
128  Ind.  213,  27  N.  E.  477;  Evansville,  etc., 
R.  Co.  V.  Swift,  128  Ind.  34,  27  N.  E.  420. 

loioa. —  Lough  r.  Minneapolis,  etc.,  R.  Co., 
116  Iowa  31.  89  N.  W.  77 ;  Bennett  v.  Marion, 
106  Iowa  628,  76  N.  W.  844 ;  Ham  v.  Wiscon- 
sin, etc.,  R.  Co.,  61  Iowa  716,  17  N.  W.  157; 
Henry  v.  Dubuque,  etc.,  R.  Co.,  2  Iowa  288. 

Kansas. —  Chicago,  etc.,  R.  Co.  v.  Broquet, 
47  Kan.  571,  28  Pac.  717;  Wichita,  etc.,  R. 
Co.  V.  Kuhn,  38  Kan.  104,  16  Pac.  75. 

Kentucky. —  West  Vircrinia,  etc.,  R.  Co.  v. 
Gibson,  94  Ky.  234.  21  ^S.  W.  1055,  15  Ky. 
L.  Rep.  7;  Elizabethtown,  etc.,  R.  Co.  v. 
Helm,  8  Bush  681;  Louisville,  etc.,  R.  Co. 
V.  Asher,  15  S.  W.  517,  12  Ky.  L.  Rep.  815; 
Louisville,  etc.,  R.  Co.  t\  Ingram,  14  S.  W. 
[44] 


534,  12  Ky.  L.  Rep.  456;  Ohio  Valley  R.  Co. 
V.  Simpson,  11  Ky.  L.  Rep.  719. 

Massachusetts. —  Driscoll  v.  Taunton,  160 
Mass.  486,  36  N.  IC.  495. 

Minnesota. —  Colvill  v.  St.  Paul,  etc.,  R. 
Co.,  19  Minn.  283;  Winona,  etc.,  R.  Co.  v. 
Denman,  10  Minn.  267. 

Missouri. —  Kansas  City  Suburban  Belt  R. 
Co.  V.  Norcross,  137  Mo.  415,  38  S.  W. 
299. 

Nebraska. —  Atchison,  etc.,  R.  Co.  v.  Boer- 
ner,  45  Nebr.  453,  63  N.  W.  787.  ' 

New  J ersey. —  Packard  v.  Bergen  Neck  R; 
Co.,  54  N.  J.  L.  553,  25  Atl.  506;  Henderson 
V.  Orange,  9  N.  J.  L.  71. 

New  York. —  Lenhart  v.  State,  75  N.  Y. 
App.  Div.  162,  77  N.  Y.  Suppl.  397;  In  re 
Prospect  Park,  etc.,  R.  Co.,  13  Hun  345; 
Black  River,  etc.,  R.  Co.  v.  Barnard,  9  Hun 
104;  Troy,  etc.,  R.  Co.  v.  Lee,  13  Barb.  169; 
In  re  W^illiam,  etc.,  Sts.,  19  Wend.  678;  In  re 
Furman  St.,  17  Wend.  649. 

Ohio. —  Lorain  St.  R.  Co.  v.  Sinning,  17 
Ohio  Cir.  Ct.  649,  6  Ohio  Cir.  Dec.  753 ;  Cin- 
cinnati, etc.,  R.  Co.  V.  Pfeitzer,  Ohio  Prob. 
248. 

Pennsylvania. —  Struthers  t*.  Philadelphia, 
etc.,  R.  Co.,  174  Pa.  St.  291,  34  Atl.  443; 
Walker  v.  South  Chester  R.  Co.,  174  Pa.  St, 
288,  34  Atl.  560;  Hoffman  v.  Bloomsburg, 
etc.,  R.  Co.,  157  Pa.  St.  174,  27  Atl.  564; 
Harris  v.  Schuylkill  River  East  Side  R.  Co., 
141  Pa.  St.  242,  21  Atl.  590,  23  Am.  St.  Rep. 
278;  Geissinger  v.  Hellertown  Borough,  133 
Pa.  St.  522,  19  Atl.  412;  Baltimore,  etc.,  R. 
Co.  V.  Springer,  (1888)  13  Atl.  76;  Cresson-, 
etc.,  Short  Route  R.  Co.  v.  Aunsman,  (1887) 
11  Atl.  561;  Setzler  v.  Pennsylvania  Schuyl- 
kill Valley  R.  Co.,  112  Pa.  St.  56,  4  Atl. 
370;  Cummings  i\  Williamsport,  84  Pa.  St. 
472;  Hornstein  i'.  Atlantic,  etc.,  R.  Co.,  51 
Pa.  St.  87 ;  Harvey  v.  Lackawanna,  etc.,  R. 
Co.,  47  Pa.  St.  428 ;  East  Pennsylvania  R.  Co. 
V.  Hottenstine,  47  Pa.  St.  28;  Brown  v. 
Corev,  43  Pa.  St.  495 ;  Watson  v.  Pittsburgh, 
etc.,  R.  Co.,  37  Pa.  St.  469;  Pennsylvania  R. 
Co.  V.  Heister,  8  Pa.  St.  445;  Marshall  v. 
American  Tel.,  etc.,  Co.,  16  Pa.  Super.  Ct. 
615  (holding  that  in  a  proceeding  to  assess 
damages  against  a  telegraph  company  for 
cutting  trees,  the  measure  of  damages  is  the 
difference  in  the  value  of  the  property  before 
and  after  the  cutting  of  the  trees)  ;  In  re 
Chatham  St.,  16  Pa.  Super.  Ct.  103;  Hankey 
V.  Philadelphia  Co.,  5  Pa.  Super.  Ct.  148; 
Galbraith  v.  Philadelphia  Co.,  2  Pa.  Super. 
Ct.  359 ;  In  re  Passyunk  Ave.,  2  Pa.  Co.  Ct. 
269;  Pennsvlvania,  etc..  Canal,  etc.,  Co.  v. 
Bunnell,  2  Wkly.  Notes  Cas.  633;  Danville, 
etc.,  R.  Co.  V.  McKelvey,  1  Wkly.  Notes  Cas. 
338;  Danville,  etc.,  R.  Co.  v.  Gearhart,  1 
Wkly.  Notes  Cas.  237;  Pittsburgh,  etc.,  R. 
Co.  V.  Robinson,  38  Leg.  Int.  22;  McFerren 
V.  Mont  Alto  R.  Co..  32  Leg.  Int.  328 ;  Lodge 
V.  Frankford,  etc.,  R.  Co.,  30  Leg.  Int.  92; 
Pittsburg,  etc.,  R.  Co.  v.  Patterson,  32  Pittsb. 
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the  value  of  the  land  taken  and  the  injury  to  tlie  remaining  portion.^^  So  the 
improvement  is  to  be  considered  as  a  unit  in  determining  the  damages  resulting 
from  its  construction.^^  In  determining  the  amount  of  the  damages,  it  is  proper 
to  consider  the  nature  of  the  improvement  and  the  manner  in  which  it  is  made, 
the  character  and  quality  of  the  tract  of  which  a  part  is  taken,  the  situation  of 
the  part  taken  with  reference  to  the  residue,  and  the  effect  of  the  improvement 
and  the  severance  of  the  tract  generally .^^ 


Leg.  J.  257;  Robinson  v.  Pittsburgh,  etc., 
R.  Co.,  27  Pittsb.  Leg.  J.  137;  Robinson  r. 
South  Chester,  3  Del.  Co.  176;  Griffin  v. 
Pennsylvania  Schuylkill  Valley  R.  Co.,  2  Del. 
Co.  425;  Philadelphia,  etc.,  R.  Co.  v.  Rogers, 
2  Walk.  275.  See,  however,  Hays  v.  South 
Easton,  10  Pa.  Super.  Ct.  390,  holding  that 
where  a  city  takes  a  private  sewer  for  public 
use,  the  fact  that  the  land  may  be  worth  as 
much  after  as  before  the  taking  is  not  con- 
clusive against  the  owner  as  to  the  amount 
of  his  damages. 

Texas. —  Ft.  Worth,  etc.,  R.  Co.  v.  Downie, 
82  Tex.  383,  17  S.  W.  620  ;  St.  Louis  South- 
western R.  Co.  r.  Hughes.  (Civ.  App.  1903) 
73  S.  W.  976 ;  Denison,  etc..  Suburban  R.  Co. 
r.  Smith,  19  Tex.  Civ.  App.  114,  47  S.  W. 
278;  Giersa  r.  Dennison,  etc.,  R.  Co.,  (Civ. 
App.  1898)  45  S.  W.  925:  Denison,  etc.,  R. 
Co.  V.  Scholz,  (Civ.  App.  1898)  44  S.  W.  560; 
Worsham  v.  Gainesville,  etc.,  R.  Co.,  3  Tex. 
App.  Civ.  Cas.  §  425;  Texas  Trunk  R.  Co.  v. 
Elam,  1  Tex.  App.  Civ.  Cas.  §  445. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  363  et  seq. 

This  test  is  inapplicable  to  ascertain  the 
damages  resulting  from  the  construction  of 
levees;  but  the  value  of  the  land  deprived 
of  levee  protection  as  compared  with  its 
value  when  protected  is  a  legitimate  subject 
of  inquiry.  Richardson  v.  Board  of  Levee 
Com'rs,  68  Miss.  539,  9  So.  351.  See  also 
Yazoo-Mississippi  Delta  Levee  Com'rs  r.  Har- 
kleroads,  62  Miss.  807,  holding  that  where 
land  is  taken  for  levee  purposes,  the  owner 
is  entitled  to  damages  for  the  depreciation  of 
his  tillable  land,  so  cut  off  by  the  levee  as 
to  be  unfit  for  cultivation,  and  for  the  filling 
of  his  drains,  but  not  for  injury  to  that  part 
of  his  land,  unprotected  by  the  levee,  which 
might  result  from  the  raising  of  the  flood 
line  by  the  building  of  the  levee. 

67.  Winona,  etc.,  R.  Co.  r.  Waldron,  11 
Minn.  515,  83  Am.  Dec.  100;  Ragan  v.  Kan- 
sas City,  etc.,  R.  Co.,  Ill  Mo.  456,  20  S.  W. 
234 ;  McReynolds  v.  Kansas  Citv,  etc.,  R.  Co., 
110  Mo.  484,  19  S.  W.  824;  Quincy,  etc.,  R. 
Co,  V.  Ridge,  57  Mo.  599;  Chicago,  etc.,  R. 
Co.  V.  Vivian,  33  Mo.  App.  583;  Hewitt  v. 
Pittsburg,  etc.,  R.  Co.,  19  Pa.  Super.  Ct. 
''.04,  holding  that  the  owner's  loss  is  meas- 
ured by  the  difference  in  the  market  value 
of  the  property  before  and  after  the  con- 
struction, including  all  the  elements  of  de- 
preciation and  representing  the  whole  loss, 
but  that  the  separate  items  are  to  be  con- 
sidered not  as  distinct  items  of  loss,  but 
as  they  affect  the  market  value. 

The  damages  to  the  residue  are  also  to  be 
considered  as  a  unit;  and  accordingly  the 
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fact  that  a  portion  of  the  residue  is  injured 
does  not  entitle  the  owner  to  recover,  if  on  the 
whole  the  residue  is  not  injured.  See  infra^ 
X,  E,  20,  b. 

68.  Chicago,  etc.,  R.  Co.  v.  Van  Cleave,  52 
Kan.  665,  33  Pac.  472  (holding  that  in  de- 
termining the  damages  of  one  a  portion  of 
whose  land  is  appropriated  for  a  right  of  way 
for  a  railroad,  the  railroad  is  to  be  regarded 
as  one  entire  thing,  and  he  is  entitled  to 
compensation  for  all  damages  directly  result- 
ing to  the  residue  of  his  land  from  the  loca- 
tion and  construction  of  the  road,  Avhether 
the  road-bed  be  actually  placed  on  that  por- 
tion of  the  right  of  way  taken  from  his  land 
or  not)  ;  Blesch  r.  Chicago,  etc..  R.  Co.,  48 
Wis.  168,  2  N.  W.  113.  See,  however,  Kuche- 
man  v.  C.  C.  &  D.  R.  Co.,  46  Iowa  366. 

69.  Kentucky. —  Louisville,  etc.,  R.  Co.  v. 
Barrett,  91  Ky.  487,  16  S.  W.  278,  13  Ky.  L. 
Rep.  57,  holding  that  in  determining  the 
damages  the  jury  should  consider  what  ease- 
ments have  been  impaired  or  destroyed. 

Maine. —  Bangor,  etc.,  R.  Co.  v.  McComb, 
60  Me.  290. 

Massachusetts. —  Walker  v.  Old  Colony, 
etc.,  R.  Co.,  103  Mass.  10,  4  Am.  Rep.  509, 
holding  that  the  turning  of  surface  water 
upon  land  by  a  railroad  embankment  is  a 
proper  element  of  damages. 

Minnesota. —  Ely  r.  Conan,  (1903)  97 
N.  W.  737,  holding  in  proceedings  to  con- 
demn a  piece  of  land  appropriated  from  a 
larger  tract  by  a  city  to  extend  its  water- 
works, that  the  rule  of  damages  is  the  mar- 
ket value  of  the  property  taken,  and  the  fact 
that  a  valuable  spring  thereon  enhances  such 
value  is  proper  to  be  eonsidej:ed. 

Missouri. —  Ragan  v.  Kansas  City,  etc.,  R. 
Co.,  144  Mo.  623,  46  S.  W.  602,  holding  that 
the  jury  may  consider  the  quality  of  the 
land  as  an  element  of  damages. 

New  Jersey. —  Gautier  i\  Hudson  County 
Bd.  of  Chosen  Freeholders,  55  N.  J.  L.  88, 
25  Atl.  322,  17  L.  R.  A.  785. 

Neio  York. —  Matter  of  New  York,  39 
N.  Y.  App.  Div.  589,  57  N.  Y.  Suppl.  657,  hold- 
ing that  the  question  whether  or  not  a  manu- 
facturing plant  on  land  of  which  a  part  is 
taken  is  to  be  treated  as  a  going  concern  has 
a  bearing  on  the  amount  of  the  damages. 

Pennsylvania. —  Searle  r.  Lackawanna,  etc., 
R.  Co.,  33  Pa.  St.  57  (holding  that  in  esti- 
mating the  damages  caused  by  the  construc- 
tion of  a  railroad,  the  jury  may  allow  all 
actual  damages  arising  from  the  manner  in 
which  the  road  passes  through  the  property 
and  affects  the  improvements,  but  not  the 
value  of  unopened  mines)  ;  McFerren  r.  Mont 
Alto  R.  Co.,  32  Leg.  Int.  328. 
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4.  Where  Property  Is  Injured  But  No  Part  Is  Taken.  If  property,  no  part  of 
which  is  actually  taken  in  the  exercise  of  the  right  of  eminent  domain,  is  damaged 
by  tlie  construction  of  a  pnblic  improvement  near  it,  the  measure  of  tlie  owner's 
damages  is  the  difference  between  tlie  value  of  the  property  immediately  before 
the  construction  of  the  improvement  and  its  value  afterward.''^    The  compensa- 


Texas. —  Harrison  r.  Sulphur  Springs, 
(Civ.  App.  1899)  50  S.  W.  10C4. 

Vermont. —  Sabin  r.  Vermont  Cent.  R.  Co., 
25  Vt.  363,  holding  that  all  special  damages 
to  the  land  not  taken,  having  reference  not 
only  to  the  operation  of  the  road  laid  through 
tlie  tract  but  to  all  special  annoyances,  are 
to  be  considered. 

See  18  Cent.  Dig.  tit.  "  P'.minent  Domain," 
§  305. 

If  the  value  of  one  part  is  entirely  de- 
stroyed by  a  railroad  which  divides  the  tract 
into  two  parts,  while  that  of  the  other  part 
is  diminished,  the  owner  is  entitled  to  the 
value  of  the  part  actually  taken,  and  the 
value  of  the  part  v.iiich  is  destroyed,  to- 
gether with  compensation  for  the  diminution 
in  value  of  the  other  part.  ^Mobile,  etc.,  R. 
Co.  V.  Riley,  119  Ala.  200,  24  So.  858. 

Improvements  and  expenses. —  In  assessing 
the  damages  tha  additional  improvements 
necessary  to  the  enjoyment  of  the  residue 
should  be  considered.  Russell  r.  St.  Louis, 
etc.,  R.  Co.,  71  Ark.  451,  75  S.  W.  725: 
Louisville,  etc.,  R.  Co.  r.  Barrett,  91  Kv.  487. 
10  S.  W.  278,  13  Ky.  L.  Rep.  57.  So  it  is 
an  element  of  damage  that  the  improvement 
imposes  expenses  upon  the  landowner. 
Bloomfield,  etc.,  Natural  Gas-light  Co.  r.  Calk- 
ins, 1  Thomps.  &  C.  (N.  Y.)  549;  Seattle,  etc., 
R.  Co.  V.  Roeder.  30  Wash.  244,  70  Pac.  498. 
04  Am.  St.  Rep.  864.  See,  however.  Searlo 
r.  Lackawanna,  etc..  R.  Co.,  33  Pa.  St.  57, 
liolding  that  in  making  roads  over  unopened 
mines  it  is  not  a  subject  of  damages  that  the 
owner  of  the  property  will  be  thereby  put 
to  expense  and  inconvenience  when  he  i)egins 
to  work  his  mines.  See  also  infra,  X,  E,  19, 
d,  (III). 

The  disfigurement  of  the  residue  by  reason 
of  the  taking  and  of  the  use  made  of  the 
land  should  be  considered  on  the  question  of 
damages.  Bangor,  etc.,  R.  Co.  r.  McComb.  00 
Me.  290.  See  also  Louisville,  etc.,  R.  Co.  r. 
Barrett,  91  Ky.  487,  16  S.  W.  278,  13  Ky. 
L.  Rep.  57. 

The  distance  of  the  owner's  buildings  from 
the  improvement  may  be  considered  on  the 
question  of  damages.  Bangor,  etc..  R.  Co.  r. 
McComb,  00  Me.  290:  Cedar  Rapids,  etc.,  R. 
Co.  V.  Raymond.  37  Minn.  204,  33  N.  W.  704. 
However,  in  estimating  the  damages  occa- 
sioned by  taking  land  for  a  railroad,  depre- 
ciation in  value  of  the  residue  arising  from 
the  proximity  of  the  road  and  running  of  the 
trains  is  to  be  considered  so  far,  and  only  so 
far,  as  it  is  due  to  proximity  wliich  is  caused 
by  and  would  not  have  resulted  but  for  such 
taking.  Walker  i:  Old  Colony,  etc.,  R.  Co., 
103  Mass.  10,  4  Am.  Rep.  509. 

The  uses  to  which  the  part  taken  is  to  be 
put  avp  to  be  considered  in  connection  with 
the  effect  of  the  taking  of  the  part  on  the 


market  value  of  the  whole.  Cincinnati 
Southern  R.  Co.  r.  Garrard,  8  Ohio  Dec.  (Re- 
print) 389,  7  Cine.  L.  Bui.  272.  Actual  or 
probable  use  of  the  residue  as  an  element 
of  damage  see  infra,  X,  E,  19,  a. 

Taking  for  gas  main. —  Where  an  easement 
in  a  farm  was  appropriated  for  the  laying  of 
natural  gas  mains,  the  jury  should  con- 
sider the  relation  of  the  residue  to  the  part 
condemned,  the  fact  that  the  owner  was  de- 
prived of  the  privilege  of  improving  certain 
portions  of  his  land,  and  the  liability  of  the 
soil  and  crops  to  injury  by  leakage.  Manu- 
facturers' Natural  Gas  Co.  r.  I^^slie.  (Ind. 
Sup.  1898)  49  N.  E.  940.  In  the  absence  of 
evidence  that  a  natural  gas  main  will  pre- 
vent the  future  improvement  of  land,  how- 
ever, damages  cannot  be  allowed  based  on 
such  far't.  Manufacturers'  Natural  Gas  Co. 
V.  Leslie,  29  Ind.  App.  077,  51  N.  E.  510. 

Taking  for  public  sewer. —  For  an  appro- 
priation of  his  property  for  a  public  sewer 
an  action  accrues  to  the  owner,  and  the  meas- 
ure of  his  damages  is  the  value  of  the  land 
so  appropriated.  In  estimating  such  value 
the  fact  that  the  owner  could  still  apply 
the  premises  to  any  use  not  inconsistent  with 
the  servitude  for  sewer  purposes  may  prop- 
eily  be  considered.  Atlanta  r.  Hunnicutt,  95 
Ga.  138,  22  S.  E.  130.  If  a  municipality 
takes  a  private  seAver  for  public  use,  the 
owner  is  entitled  to  compensation  for  the 
permanent  and  more  onerous  servitude  im- 
posed on  the  land,  as  well  as  for  the  value 
of  the  sewer  which  the  municipality  has 
taken.  Wright  r.  Mt.  Vernon,  44  N.  Y. 
App.  Div.  574,  00  N.  Y.  Suppl.  1017  [af- 
firmed in  107  N.  Y.  541,  00  N.  E.  1123]; 
Hays  r.  South  Easton,  10  Pa.  Super.  Ct.  390, 
ui  which  case  it  is  held  that  the  measure  of 
value  of  the  sewer  taken  is  the  cost  of  an 
adequate  sewer  at  the  time  of  the  taking,  not 
exceeding  the  actual  cost  of  the  sewer  taken. 

Taking  of  vacant  or  wild  lands. —  The  jury 
may  estimate  damages  to  the  land  not  taken, 
although  it  be  wild  land  (Orange  Belt  R.  Co. 
r.  Graver.  32  Fla.  28,  13  So.  444),  tlie  ques- 
tion being  whether,  for  any  and  all  purposes 
for  which  the  property  may  be  used  or  sold, 
its  market  value  would  be  less  with  the 
proposed  improvement  than  witliout  it;  but 
where  the  land  is  in  use  for  a  certain  pur- 
pose, and  it  is  especially  adapted  to  that  pur- 
pose, the  question  is  whetlier  its  market 
value  for  that  purpose  is  lessened  (Snod- 
grass  r.  Chicago,  152  111.  000,  38  N.  E.  790). 

70.  7 ?/mois.— Osgood  r.  Chicago.  154  111. 
194,  41  N.  E.  40:  Wabash,  etc.,  R.  Co.  r.  Mc- 
Dougall,  118  111.  229,  8  N.  E.  078;  Dupuis 
r.  Chicago,  etc..  R.  Co.,  115  111.  97,  3  N.  E. 
720:  Rockford  r.  Doughty,  103  111.  App.  48: 
Illinois  Cent.  R.  Co. '  r. 'Schmidgall,  91  111. 
App.  23. 
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tion  should  equal  the  depreciation  in  tlie  actual  market  value  of  the  property  Ijy 
reason  of  the  improvement.'^^ 

5.  Where  Taking  or  Interference  Is  Temporary.  If  property  is  taken  only 
temporarily,  and  possession  is  relinquished  before  an  action  is  brought  for 
damages,  the  measure  of  damages  is  not  the  full  value  of  the  property.''^  A  mere 
temporary  interference  with  a  right  of  ]:>roperty  during  the  time  of  constructing 
the  work  is  not  an  element  of  damage,  the  constitutional  or  statutory  provisions 
allowing  damages  for  property  injured  by  the  construction  of  an  improvement 
applying  only  to  permanent  injuries  resulting  from  the  completed  work  and  its 
subsequent  use.'^ 


loim. —  Richardson  V).  Webster  City,  111 
Iowa  427,  82  N.  W.  920. 

Kansas. —  Harding  v.  Funk,  8  Kan.  315. 

Kentucky. — Louisville,  etc.,  R.  Co.  v.  Cum- 
nock, 77  S.  W.  933,  25  Ky.  L.  Rep.  1330; 
Elizabethtown,  etc.,  R.  Co.  v.  Borders,  10 
Ky.  L.  Rep.  725. 

Missouri. —  Chouteau  v.  St.  Louis,  8  Mo. 
App.  48. 

Nebraska. —  Chicago,  etc.,  R.  Co.  v.  Sturey, 
55  Nebr.  137,  75  N.  W.  557;  Plattsmouth  v. 
Boeck,  32  Nebr.  297,  49  N.  W.  167;  Omaha 
Belt  R.  Co.  V.  McDermott,  25  Nebr.  714,  41 
N,  W.  648. 

Pennsylvania. —  Philadelphia,  etc.,  R.  Co. 
V.  Getz,  113  Pa.  St.  214,  6  Atl.  356;  Wood- 
ward V.  Webb,  65  Pa.  St.  254;  Schuylkill 
Nav.  Co.  V.  Thoburn,  7  Serg.  &  R.  411;  Hew- 
itt V.  Pittsburg,  etc.,  R.  Co.,  19  Pa.  Super. 
Ct.  304;  Osborne  d.  Delaware  County,  etc.. 
Electric  R.  Co.,  9  Pa.  Super.  Ct.  632;  Pitts- 
burgh Junction  R.  Co.  v.  McCutcheon,  18 
Wkly.  Notes  Cas.  527. 

Texas. —  Bover  v.  St.  Louis,  etc.,  R.  Co., 
(Civ.  App.  1903)  72  S.  W.  1038;  Ft.  Worth, 
etc.,  R.  Co.  V.  Garvin,  (Civ.  App.  1894)  29 
S.  W.  794. 

West  Virginia. —  Ward  v.  Ohio  River  R. 
Co.,  35  W.  Va.  481,  14  S.  E.  142. 

United  States. —  Lehigh  Valley  Coal  Co.  v. 
Chicago,  26  Fed.  415. 

See  18  Cent.  Dig.  tijb.  "  Eminent  Domain," 
§  371  et  seq. 

This  applies  to  the  construction  of  a  rail- 
road in  a  street  adjacent  to  plaintiff's  prop- 
erty. Denison,  etc.,  Suburban  R.  Co.  v.  Ev- 
ans, (Tex.  Civ.  App.  1898)  47  S.  W.  280. 

Knowledge  of  projected  improvement. —  In 
an  action  by  a  property-OAvner  against  a  rail- 
road for  damages  resulting  to  his  property 
from  a  change  of  the  railroad's  grade,  the 
measure  of  damages  is  the  difference  between 
the  market  value  of  the  property  just  before 
it  was  generally  known  that  the  work  was 
to  be  done,  and  the  market  value  after  the 
completion  of  the  Avork.  Louisville,  etc.,  R. 
Co.  V.  Cumnock,  77  S.  W.  933,  25  Ky.  L.  Rep. 
1330. 

71.  Galesburg,  etc.,  R.  Co.  v.  Milroy,  181 
111.  243,  54  N.  E.  939;  Metropolitan,  etc.,  R. 
Co.  V.  Springer,  171  111.  170,  49  N.  E.  416; 
Metropolitan  West  Side  El.  R.  Co.  v.  Goll, 
100  111.  App.  323 ;  Elizabethtown,  etc.,  R.  Co. 
V.  Combs,  10  Bush  (Kv.)  382,  19  Am.  Rep. 
67;  Paducah  v.  xMlen,  63  S.  W.  981,  23  Ky. 
L.  Rep.  701 ;  Bailey  v.  Boston,  etc.,  R.  Corp., 
182  Mass.  537,  66  N.  E.  203;  Matter  of  New. 
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York,  89  N.  Y.  App.  Div.  490,  85  N.  Y.  Suppl. 
858. 

72.  Griswold  v.  St.  Louis,  etc.,  R.  Co.,  8 
Mo.  App.  582;  Johnson  v.  U.  S.,  2  Ct.  CI. 
391,  holding  that  the  measure  of  damages  for 
the  temporary  occupation  of  land  by  the 
government  is  the  value  of  such  occupancy 
at  the  time  of  entry,  regard  being  had  to  the 
nature  of  the  occupancy,  and  treating  it  as 
a  lease  by  the  government  for  an  indefinite 
time. 

73.  Springfield,  etc.,  R.  Co.  v.  Henry,  44 
Ark.  360 ;  St.  Louis,  etc.,  R.  Co.  v.  Capps,  72 
111.  188;  In  re  Buflalo  Grade  Crossing 
Com'rs,  165  N.  Y.  605,  58  N.  E.  1088  {af- 
firming 52  N.  Y.  App.  Div.  27,  64  N.  Y. 
Suppl.  769];  In  re  Squires,  125  N.  Y.  131, 
26  N.  E.  142  [affirming  57  Hun  591,  10  N.  Y. 
Suppl.  881]  ;  Van  Alstine  v.  Belden,  41  N.  Y. 
App.  Div.  123,  58  N.  Y.  Suppl.  521;  Sabin  v. 
Vermont  Cent.  R.  Co.,  25  Vt.  363.  See,  how- 
ever, In  re  Chatham  St.,  16  Pa.  Super  Ct. 
103. 

Evidence  of  temporary  taking. —  Where  a 
railroad  company,  while  constructing  its 
road,  deposited  boulders  on  adjacent  land, 
the  owner  is  not  precluded  from  recovering 
as  for  a  permanent  injury  by  testimony  on 
the  part  of  the  company  that  the  boulders 
AverG  deposited  temporarily  until  the  track 
should  be  laid.  Colorado  Midland  R.  Co. 
V.  Brown,  15  Colo.  193,  25  Pac.  87. 

Rule  under  English  Lands  Clauses  Act. — 
An  injury  to  business  by  reason  of  a  tem- 
porary occupation  of  a  highAA-ay  or  of  lands 
not  belonging  to  plaintiff  is  a  subject  of 
compensation.  Ford  v.  Metropolitan,  etc.,  R. 
Co.,  17  Q.  B.  D.  12,  50  J.  P.  661,  55  L.  J. 
Q.  B.  296,  54  L.  T.  Rep.  N.  S.  718,  34  Wkly. 
Rep.  426;  East  India,  etc.,  R.  Co.  v.  Gattke, 
15  Jur.  261,  20  L.  J.  Ch.  217,  3  Macn.  &  G. 
155,  6  R.  &  Can.  Cas.  371,  49  Eng.  Ch.  118, 
42  Eng.  Reprint  220.  Compare  Picket  v.  Met- 
ropolitan R.  Co.,  L.  R.  2  H.  L.  175,  36  L.  J. 
Q.  B.  205,  16  L.  T.  Rep.  N.  S.  542,  15  Wkly. 
Rep.  937;  Herring  v.  Metropolitan  Bd.  of 
Works,  19  C.  B.  N.  S.  510,  34  L.  J.  M.  C. 
224,  115  E.  C.  L.  510. 

Excavations  on  right  of  way. —  Where  a 
railroad  company  has  condemned  its  right 
of  way,  it  has  a  right  to  make  excavations 
thereon  for  the  purpose  of  obtaining  dirt 
for  surfacing  its  road-bed.  and  is  not  liable 
to  an  adjacent  property-owner  by  reason  of 
the  unsightliness  of  his  plantation,  or  its 
supposed  unhealthfulness  from  standing 
water,  nor  for  the  inconvenience  of  crossing 
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6.  Where  Claimant  Owns  Less  Than  Fee  —  a.  In  General.  If  land  is  taken 
from  one  who  owns  less  than  the  fee,  he  can  recover  for  the  diminished  value  of 
whatever  interest  he  has  and  for  that  only  J* 


caused  by  the  pits  made  in  excavating.  New 
Orleans,  etc.,  R.  Co.  f.  Brown,  64  Miss.  479, 
1  So.  637. 

Injury  by  blasting,  inflicted  upon  land  ad- 
joining the  public  work,  is  an  element  of 
damage,  although  the  blasting  is  done  in  a 
proper  manner.  Whitehouse  r.  Androscog- 
gin R.  Co.,  52  Me.  208 ;  Dodge  v.  Essex  County 
Com'rs,  3  Mete.  (Mass.)  380;  Matter  of 
Thompson,  48  Hun  (N.  Y.)  618,  2  N.  Y. 
Suppl.  34,  35;  Booth  r.  Rome,  etc.,  R.  Co., 
17  N.  Y.  Suppl.  336;  Sabin  v.  Vermont  Cent. 
R.  Co.,  25  Vt.  363.  A  railroad  company  is 
liable  to  an  owner  for  failing  to  remove 
rock  which  has  been  thrown  upon  his  land 
by  blasting  in  building  its  road.  Sabin  f. 
Vermont  Cent.  R.  Co.,  supra.  Contra, 
Whitehouse  v.  Androscoggin  R.  Co.,  supra. 

Loss  of  rent  caused  by  obstruction  of  ac- 
cess to  the  property  during  the  construction 
of  the  improvement  is  not  an  element  of  dam- 
age. Osgood  V.  Chicago,  154  111.  194,  41 
N.  E.  40  {affirminq  44  111.  App.  532].  Contra, 
Williams  v.  Brooklvn  El.  R.  Co.,  126  N.  Y. 
96,  26  N.  E.  1048  [reversing  57  Hun  591,  10 
N.  Y.  Suppl.  929]. 

Sewers. —  One  through  whose  land  an  ease- 
ment has  been  taken  for  a  sewer  may  recover 
damages  for  injury  to  adjoining  land  not 
taken,  caused  by  the  draining  of  wells  there- 
on, although  such  injury  was  but  temporary, 
and  the  wells  filled  again  as  soon  as  the 
sewer  was  complete.  Penney  r.  Com.,  173 
Mass.  507,  53  N.  E.  865,  73  Am.  St.  Rep.  312. 
So  where  a  city,  in  constructing  a  sewer  in  a 
street,  obstructed  the  natural  drainage,  in 
consequence  of  which  water  was  turned  into 
the  cellars  of  the  houses  fronting  thereon, 
it  was  an  element  of  damage,  although  tem- 
porary. In  re  Chatham  St.,  16  Pa.  Super. 
Ct.  103. 

Street  railroads  and  subways.— The  tem- 
porary inconvenience  to  which  abutting  pro- 
prietors are  subjected  while  the  work  of  ex- 
cavation and  tunneling  is  going  on  in  the 
construction  of  a  railroad  beneath  the  sur- 
face of  the  street  is  damnum  absque  injuria. 
Adams  v.  Saratoga,  etc.,  R.  Co.,  11  Barb. 
(N.  Y.)  414;  Plant  v.  Long  Island  R.  Co., 
10  Barb.  (N.  Y.)  26.  So  a  temporary  inter- 
ference with  access  to  abutting  property, 
which  results  from,  and  is  necessarily  inci- 
dent to,  the  construction  of  a  street  rail- 
way, is  not  an  element  of  damage.  Glidden 
r.  Cincinnati,  4  Ohio  S.  &  C.  PI.  Dec.  423,  30 
Cine.  L.  Bui.  213. 

Temporary  expenses. —  Injury  to  crops 
from  the  destruction  of  fences  occasioned  by 
the  building  of  a  railroad,  and  the  conse- 
quent expense  of  keeping  animals  from  the 
crops,  are  not  elements  of  damage :  such  mat- 
ters being  an  independent  tort.  Springfield, 
etc.,  R.  Co.  r.  Henry.  44  Ark.  360.  But 
where,  in  the  construction  of  an  underground 
public  ditch  across  the  right  of  way  of  a 
railroad,  it  becomes  necessary  to  make  an 


excavation  under  the  tracks,  and  the  com- 
pany is  put  to  expense  in  supporting  the 
tracks  while  the  ditch  is  being  constructed, 
the  expense  is  properly  taken  into  considera- 
tion. Lake  Erie,  etc.,  R.  Co.  v.  Hancock 
County,  63  Ohio  St.  23,  57  N.  E.  1009. 

Trespass  in  constructing  work  see  infra,  X, 
E,  19,  b. 

74.  Chicago,  etc.,  R.  Co.  v.  Hurst,  41  Kaii. 
740,  21  Pac.  781  (holding  that  where  a  right 
of  way  is  laid  over  a  timber  culture  claim 
the  title  to  which  is  still  in  the  government, 
the  occupant  can  recover  only  for  the  dimin- 
ished value  of  his  interest  in  the  land,  and 
not  for  the  diminished  value  of  the  land  it- 
self) ;  Ellisworth,  etc.,  R.  Co.  v.  Gates,  ^41 
Kan.  574,  21  Pac.  632  (holding  that  where 
the  occupant  of  land  appropriated  for  a 
railroad  right  of  way  has  only  a  homestead 
right,  the  measure  of  damages  is  not  the 
same  as  if  he  owned  the  fee)  ;  Warren  v. 
Spencer  Water  Co.,  143  Mass.  155,  9  N.  E. 
527;  Law  of  Burial,  4  Bradf.  Surr.  (N.  Y.) 
503  (holding  that  under  a  conveyance  in 
fee  of  land  "  underneath  the  earth,"  with 
a  passage  for  the  purpose  of  burial,  and 
also  the  right  to  cover  the  entries  into  the 
vault  with  a  stone  or  stones  even  with  the 
surface  of  the  ground,  or  under  a  lease  for 
nine  hundred  and  ninety-nine  years,  with  a 
restriction  against  the  use  of  the  land  for  any 
purpose  other  than  for  burial,  if  tlie  land  is 
taken  for  tlie  widening  of  a  street  the  owners 
of  the  vaults  may  recover  the  expense  of 
providing  suitable  burial-places  elsewhere, 
while  the  remainder  of  the  compensation 
for  the  land  should  go  to  the  grantor)  ; 
Bobbins  v.  Milwaukee,  etc.,  R.  Co.,  6  Wis. 
636. 

A  settler  on  public  lands  who  has  made  a 
valid  homestead  entry  and  is  in  possession 
perfecting  his  title  is  entitled  to  full  value 
for  all  injury  done  to  his  possession,  where 
a  part  of  the  homestead  is  appropriated  for 
a  railroad  right  of  way;  and  the  measure  of 
his  damages  differs  only  in  degree  from  that 
sustained  by  one  who  has  a  perfect  title. 
Ellisworth,  etc.,  R.  Co.  V.  Gates,  41  Kan.  574, 
21  Pac.  632:  Burlington,  etc..  R.  Co.  v.  John- 
son, 38  Kan.  142,  16  Pac.  125. 

Base  fee. —  The  fact  that  the  owner  has 
only  a  base  fee  in  a  part  of  the  land  is  not 
admissible  in  reduction  of  the  damages. 
Chandler  r.  Jamaica  Pond  Aqueduct  Corp., 
125  Mass.  544. 

Easement. —  The  owner  of  a  part  of  a 
building  may  recover  for  the  loss  of  support 
and  shelter  caused  by  removing  the  part 
which  he  does  not  own.  Marsden  r.  Cam- 
bridge, 114  Mass.  490. 

Life-tenancy. —  If  the  life-tenant  puts  fix- 
tures into  a  building  on  the  premises,  and 
the  land  is  taken  under  condemnation  pro- 
ceedings, the  fixtures  should  be  included  in 
the  dainages  awarded,  and  the  life-tenant  can- 
not recover  therefor  as  for  damages  special 
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b.  Rights  of  Lessee.  Where  a  leaseliokl  is  taken,  tlie  rneasnre  of  damages  in 
the  difference  between  the  fair  market  value  of  the  lessee's  interest  before  and 
after  the  construction  of  the  improvement.'^-' 

7.  Where  Franchise  or  Property  of  Corporation  Is  Taken.'^  Where  the  prop- 
erty of  a  corporation  holding  a  franchise  is  condemned,  the  measure  of  damages 
is  not  merely  the  value  of  the  physical  structure,  as  the  road  or  bi'idge,  but  its 
entire  property  rights,  including  tlie  value  of  the  franchise  under  and  by  virtue 
of  which  they  are  used  and  enjoyed."    This  rule  applies  to  the  taking  of  the 


to  his  separate  estate.  Williams  r.  Com., 
168  Mass.  364,  47  N.  E.  115. 

Mining  right. —  Where  one  has  an  estate  in 
land  consisting  in  the  right  to  remove  gyp- 
sum-, the  measure  of  damages  is  the  dilfei- 
ence  between  the  value  of  such  estate  be- 
fore and  after  the  improvement  is  made. 
People  V.  Eldridge,  6  Tliomps.  &  C.  (N.  Y.) 
20. 

Temporary  interest. —  The  jury  may  take 
into  consideration  the  fact  that  the  owner 
has  only  a  temporarj'^  right  or  interest  in 
the  property,  as  where  he  holds  by  mere 
license.  Chicago  Sanitary  Dist.  v.  Loughran, 
160  111.  362,  43  N.  E.  359;  Matter  of  White 
riains  Water  Com'rs,  71  N.  Y.  App.  Div.  544, 
76  N.  Y.  Suppl.  11. 

Tenancy -in  common. —  Where  a  railroad 
company  has  acquired  the  interest  of  one  of 
two  cotenants,  and  has  laid  its  track  across 
the  land,  and  thereby  depreciated  its  value, 
it  cannot  compel  the  other  part  owner  to  sell 
his  interest  at  the  value  which  such  inter- 
est v.^ould  then  have  in  the  market,  but  such 
cotenant  is  entitled  to  half  the  actual  value 
of  the  entire  land.  Foote  v.  Lorain,  etc.,  R. 
Co.,  21  Ohio  Cir.  Ct.  319,  11  Ohio  Cir.  Dec. 
685. 

75.  California. —  Kishlar  v,.  Southern  Pac. 
R.  Co.,  134  Cal.  636,  60  Pac.  848. 

Maryland. —  Baltimore  ?;.  Rice,  73  Md.  307, 
21  Atl.  181. 

WeiD  York. —  Tilson  r.  Manhattan  R.  Co., 
24  .N.  Y.  App.  Div.  623,  48  N.  Y.  Suppl.  224 ; 
In  re  Armory  Bd.,  60  N.  Y.  Suppl.  882,  30 
N.  Y.  Civ.  Proc.  123. 

Pennsylvania. —  Shaaber  v.  Reading  City, 
150  Pa.  St.  402,  24  Atl.  692;  Lafferty  'i\ 
Schuylkill  River  East  Side  R.  Co.,  124  Pa. 
St.  297,  16  Atl.  869,  10  Am.  St.  Rep.  587, 
3  L.  R.  A.  124;  Philadelphia,  etc.,  R.  Co.  v. 
Getz,  113  Pa.  St.  214,  6  Atl.  356;  Pennsyl- 
vania R.  Co.  V.  Ehj,  107  Pa.  St.  166;  Pitts- 
burgh, etc.,  R.  Co.  V.  Bentley,  88  Pa.  St.  178; 
Taylor  r.  Baltimore,  etc.,  R.  Co.,  3  Del.  Co 
545. 

Washington. —  Seattle,  etc.,  R.  Co.  v. 
Scheike,  3  Wash.  625,  29  Pac.  217,  30  Pac 
503. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  395. 

The  test  of  the  value  of  the  lessee's  right 
lies  in  the  excess  of  the  sum  for  which  such 
right  will  sell  over  the  amount  he  has  agreed 
to  pay  for  it  by  way  of  rental,  fn  re  Mor- 
gan  R.,  etc.,  Co.,  32  La.  Ann.  371  ;  Matter  of 
Buffalo,  Sheld.  (N.  Y.)  408.  The  value  must 
be  over  and  above  the  rent  reserved,  but  is 
subject  to  no  arbitrary  rule,  and  must  de- 
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pend  very  much  on  location,  business  facili- 
ties, and  state  of  trade,  all  which  elements 
must  be  taken  into  consideration.  Matter  of 
Central  Park  Com'rs,  54  How.  Pr.  (N.  Y.) 
313.  Thus  the  fact  that  the  lessees  are 
under  contract  to  remove  all  the  tar  from  the 
lessor's  gas-works  adjoining  the  leasehold, 
and  that  to  do  so^  after  the  taking  of  the 
land,  it  became  necessary  to  erect  temporary 
works  for  distilling  it,  and  to  convey  the  tar 
to  the  works  by  a  specially  constructed  boat, 
is  a  proper  element  of  damages.  Ehret  v. 
Schuylkill  River  East  Side  R.  Co.,  151  Pa. 
St.  158,  24  Atl.  1068. 

Special  value  to  lessee. —  The  value  of  the 
lease  at  the  time  of  the  injury  is  not  its 
value  to  the  lessee  for  a  particular  piirpose 
but  its  fair  market  value.  Kishlar  v.  South- 
ern Pac.  R.  Co.,  134  Cal.  636,  66  Pac.  848. 
See,  however,  Tavlor  v.  Baltimore,  etc.,  R. 
Co.,  3  Del.  Co.  (Pa.)  545. 

Covenant  for  renewal. —  Where  there  is  a 
covenant  for  renewal  of  the  term,  and  such 
renewal  at  the  rent  reserved  will  add  to  the 
value  of  the  tenant's  interest,  such  value 
should  be  allowed  in  addition  to  the  present 
value  of  the  term.  Baltimore  v.  Rice,  73  Md. 
307,  21  Atl.  181;  Stark  v.  Mansfield,  178 
Mass.  76,  59  N.  E.  643 ;  In  re  William,  etc., 
Sts.,  19  Wend.  (N.  Y.)  678;  North  Pennsyl- 
vania R.  Co.  V.  Davis,  26  Pa.  St.  238;  Mc- 
Goldrick  r.  Rex,  8  Can.  Exch.  169.  So  the 
lessee  may  show  that  a  new  lease  had  been 
made  before  the  appropriation,  which  was  to 
take  effect  on  the  expiration  of  the  old  lease, 
although  the  land  was  actually  appropriated 
before  the  expiration  of  the  original  lease. 
Cobb  V.  Boston,  109  Mass.  438.  See,  however, 
l^^mery  v.  Boston  Terminal  Co.,  178  Mass. 
172,  59  N.  E.  763,  86  Am.  St.  Rep.  473. 
Where  the  property  was  leased  for  a  specified 
time,  with  a  covenant  of  renewal  on  terms  to 
be  agreed  on  by  the  parties,  and  the  lessee 
had  erected  a  building  on  the  premises,  the 
fact  that  the  rent  for  the  renewed  term  was 
fixed  with  reference  to  the  presence  of  an 
elevated  railroad  in  front  of  the  premises, 
which  had  been  erected  during  the  original 
term,  would  not  preclude  the  lessee  from  re- 
covering damages  to  the  leasehold.  Storms 
r.  Manhattan  R.  Co.,  77  N.  Y.  App.  Div.  94, 
79  N.  Y.  Suppl.  60. 

Interference  with  business  as  element  of 
damages  see  infra,  X,  E,  19,  d,  (iv). 

Right  to  improvements  see  infra,  X,  E,  19, 
n.  (II). 

76.  See  also  infra,  X,  E,  9,  a. 

77.  Cincinnati,  etc..  Turnpike  Co.  v.  Cin- 
cinnati, 9  Ohio  S.  &  C.  PI.  Dec.  259,  6  Ohio 
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franchise  or  property  of  a  corporation  owning  a  bridge,'^  a  ferry j"^^  or  a  turnpike,' 


N.  P.  233;  Montgomery  County  v.  Schuylkill 
Bridge  Co.,  110  Pa.  St.  54,  20  Atl.  407;  In  re 
Somerton  Turnpike,  16  Pa.  Super.  Ct.  400. 

The  value  of  the  property  to  the  owner 
at  the  time  it  is  taken  is  the  measure  of  dam- 
ages. Kennebec  Water  Dist.  r.  Waterville, 
97  Me.  185,  54  Atl.  G,  60  L.  R,  A.  856;  Allen- 
town,  etc.,  Turnpike  Co.  r.  Lehigh  Valley 
Traction  Co.,  174  Pa.  St.  273,  34  Atl.  565; 
Clarion  Turnpike,  etc.,  Co.  v.  Clarion  County, 
172  Pa.  St.  243,  33  Atl.  580;  In  re  Chambers- 
burg,  etc..  Turnpike  Road.  20  Pa.  Super.  Ct. 
173;  In  re  Royersford  Toll  Bridge,  2  Montg. 
Co.  Rep.  (Pa.)  21. 

Valuation  of  franchise.^ —  Where  a  franchise 
is  taken,  the  profits  are  to  be  considered, 
since  the  value  of  a  franchise  is  its  product- 
ive capacity.  Kennebec  Water  Dist.  f.  Water- 
ville, 97  Me.  185,  54  Atl.  6,  60  L.  R.  A.  856; 
Matter  of  White  Plains  Water  Com'rs,  71 
N.  Y.  App.  Div.  544,  76  N.  Y.  Suppl.  11.  If 
the  franchise  is  not  exclusive,  but  the  busi- 
ness of  the  company  is  ])ractically  exclusive 
in  that  it  has  no  competitor,  sucli  fact  should 
be  considered  in  fixing  the  value  of  the  prop- 
erty as  a  going  concern.  The  fact  that  the 
franchise  is  to  be  taken  in  no  respect  impairs 
its  value  for  the  purposes  of  appraisal;  nor 
is  the  liability  of  the  company  to  forfeit  its 
franchise  on  account  of  past  misbehavior  to 
be  considered.  Kennebec  Water  Dist.  v.  Wa- 
terville, supra. 

Partial  and  entire  taking. —  Compensation 
must  be  made  for  the  injury  to  the  whole 
franchise,  if  the  whole  be  taken,  or  for  the 
special  injury,  if  the  franchise  is  lowered  in 
value.  Union  Pass.  R.  Co.  r.  Continental  R. 
Co.,  11  Phila.  (Pa.)  321. 

If  its  franchise  and  right  to  construct  its 
works  are  not  taken  away,  tlie  company  own- 
ing land  which  is  taken  for  a  public  use  is 
entitled  to  the  value  of  the  land  only.  Indi- 
ana Power  Co.  v.  St.  Joseph,  etc..  Power  Co., 
159  Ind.  42,  63  N.  E.  304,  64  N.  E.  468. 

78.  In  re  Sunderland  Bridge,  122  Mass. 
459  (holding  that  a  bridge  company  is  enti- 
tled to  the  damages  resulting  from  the  fact 
that  it  is  deprived  of  its  right  to  receive 
tolls  to  the  end  of  the  chartered  term)  ; 
Clarion  Turnpike,  etc.,  Co.  v.  Clarion  County, 
172  Pa.  St.  243,  33  Atl.  580  (holding  that 
the  measure  of  damages  is  the  value  of  the 
substructure,  superstructure,  and  approaches, 
together  with  the  franchise  or  right  to  take 
tolls)  ;  Montgomery  County  r.  Schuylkill 
Bridge  Co.,  110  Pa.  St.  54,  20  Atl.  407  (hold- 
ing that  the  measure  of  damages  is  not  alone 
the  cost  of  a  similar  bridge,  diminished  by 
the  wear  and  tear  of  the  existing  one,  but 
the  value  of  the  franchise  also  is  to  be  con- 
sidered) ;  In  re  Roversford  Toll  Bridge,  2 
Montg.  Co.  Rep.  (Pa.)  21  (holding  that  no 
bridge  company  authorized  by  its  charter  to 
take  toll  can  be  compelled  to  surrender  its 
property  for  public  use  for  a  sum  less  than 
it  is  worth  at  a  valuation  legally  made). 
Where,  however,  a  bridge  charter  allowed  a 
specified  toll  for  seventy  years,  subject  to  be 


redeemed  sooner,  as  the  remuneration  for  the 
cost  of  building  and  maintaining  the  bridge, 
upon  the  taking  of  such  bridge  as  a  public 
way  the  owner  was  not  entitled  to  receive  as 
compensation  the  value  of  the  bridge  struc- 
ture,  but  only  the  value  of  the  right  to  take 
tolls.  Central  Bridge  Corp.  v.  Lowell,  15 
Gray  (Mass.)  106. 

79.  Richmond,  etc..  Turnpike  Road  Co.  r. 
Rogers,  1  Duv.  (Ky.)  135;  Moses  v.  Sanford, 
11  Lea  (Tenn.)  731;  Jones  v.  Keith,  37  Tex. 
394,  14  Am.  Rep.  382,  all  holding  that  if 
land  is  taken  for  a  highway  and  bridge  the 
owner  is  entitled  to  the  value  of  the  land 
taken,  and  compensation  for  any  collateral 
or  incidental  damage  which  such  taking 
would  produce  to  the  residue  of  his  land. 

Danger  and  inconvenience. —  Where  part  of 
a  tract  has  been  taken  by  a  railroad  company, 
the  residue  of  which  was  used  by  the  owner 
as  a  ferry,  in  estimating  the  injury  done  the 
property  by  reason  of  the  proximity  of  the 
tracks,  the  increased  inconvenience  and  dan- 
ger to  the  public  in  reaching  the  ferry  cannot 
be  considered,  unless  it  appears  that  the  pub- 
lic are  for  this  reason  largely  deterred  from 
using  the  ferrv-  Missouri  Pac.  R.  Co.  i\ 
Porter,  112  Mo'.  361,  20  S.  W.  568. 

Profits. — Where  the  construction  of  a  bridge 
or  railroad  will  interpose  no  physical  obstruc- 
tion to  the  enjoyment  of  a  ferry  franchise, 
the  owner  of  the  ferry  is  not  entitled  to  com- 
pensation for  .any  incidental  impairment  of 
the  profits  of  the  ferry  which  results  merely 
from  the  use  by  the  public  of  the  bridge  or 
railroad  instead"^  of  the  ferry.  Piatt  v.  Coving- 
ton, etc..  Bridge  Co.,  8  Bush  (Ky.)  31;  Rich- 
mond, etc..  Turnpike  Road  Co.  r.  Rogers,  1 
Duv.  (Kv.)  135;  Missouri  Pac.  R.  Co.  v. 
Porter,  112  Mo.  361,  20  S.  W.  568;  Hydes 
Ferry  Turnpike  Co.  v.  Davidson  Coimty,  91 
Tenn.  291.  18  S.  W.  626:  Moses  v.  Sanford, 
11  Lea  (Tenn.)  731.  See  also  Prosser  v. 
Wapello  County.  18  Iowa  327. 

80.  Stockton,  etc..  Gravel  Road  Co.  v. 
Stockton,  etc.,  R.  Co..  53  Cal.  11  (holding 
that  in  trespass  for  disturbing  the  bed  of  a 
turnpike  by  building  a  railroad  on  it,  the 
measure  of  damages  is  the  injury  actually 
sustained,  not  the  entire  value  of  the  land 
composing  the  road-bed)  :  Cincinnati,  etc.. 
Turnpike  Co.  r.  Cincinnati,  9  Ohio  S.  &  C.  PI. 
Dec.  259,  6  Ohio  N.  P.  233  (holding  that  the 
capital  invested  in  the  property  should  be 
considered,  as  well  as  such  percentage  of  the 
future  earnings  as  the  permanency  of  the  in« 
vestment  may  justify)  :  Allentown,  etc.. 
Turnpike  Co.  r.  Lehigh  Vallev  Traction  Co., 
174  Pa.  St.  273,  34  Atl.  565"^  (holding  that 
the  compensation  which  a  railroad  is  re- 
quired to  pay  for  using  a  turnpike  for  its 
tracks  is  not  measured  by  the  mere  ad- 
ditional expense  of  keeping  the  turnpike  in 
repair,  but  by  the  depreciation  in  value  of 
the  property  as  a  whole :  but  that  there 
should  not  be  included  loss  of  tolls  by  reason 
of  the  improved  facilities  for  travel  furnished 
by  the  railroad)  ;  hi  re  Chambersburg,  etc., 
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and  it  applies  also  where  the  franchise  or  property  of  a  water-supply  company  is 
condemned  for  purchase.^^ 

8.  Where  Highway  or  Right  of  Way  Is  Broadened.  Where  a  street  or  a  right 
of  way  is  widened,  the  measure  of  damages  is  the  value  of  the  additional  land 
taken,  the  depreciation  in  value  of  the  residue  caused  by  the  change  in  the  way, 
and  the  expense  necessarily  caused  by  it.^^ 

9.  Where  Property  Is  Already  Devoted  to  Public  Use  —  a.  Taking  of  Rail- 
road Right  of  Way^^  —  (i)  For  Highway  or  Street  — (^j^)  General  Rule. 
Where  a  railroad  right  of  way  is  appropriated  for  a  street  or  otlier  highway,  the 
measure  of  compensation  to  the  railroad  company  is  the  diminution  in  vahie  of 
the  property  for  railroad  uses,^^  and  this  has  been  held  to  be  the  true  measure  of 


Turnpike  Road,  20  Pa.  Super.  Ct.  173  (hold- 
ing that  the  value  of  the  property  is  to  be 
determined  from  its  physical  condition,  its 
substructure,  superstructure,  and  the  ap- 
proaches to  its  bridges,  together  with  the 
right  of  the  company  to  collect  tolls )  ;  In  re 
Somerton  Turnpike,  16  Pa.  Super.  Ct.  400 
(holding  that  the  measure  of  damages  is  not 
alone  the  mere  value  of  the  road  itself,  the 
mere  structure  or  physical  turnpike,  its  toll- 
house and  gates,  but  its  entire  property 
rights  and  franchises). 

81.  Kennebec  Water  Dist.  v.  Waterville,  97 
Me.  185,  54  Atl.  6,  60  L.  E.  A.  856  (holding 
that  the  property  of  a  water  company,  both 
its  plant  and  its  franchises,  is  to  be  ap- 
praised, having  in  vicAv  the  value  as  prop- 
erty in  itself  and  the  value  as  a  source  of 
income;  that  the  value  of  the  franchise  de- 
pends upon  its  net  earning  power,  present 
and  prospective,  developed  and  capable  of 
development,  at  reasonable  rates,  and  that 
such  value  is  the  value  to  the  seller  and  not 
to  the  buyer;  that  consideration  must  be 
given  to  the  fact  that  further  investment  may 
be  necessary  to  develop  the  use,  and  that  at 
any  stage  of  the  development  the  owner  of 
the  franchise  will  be  entitled  to  charge  only 
reasonable  rates  under  the  conditions  then 
existing;  that  in  fixing  the  structure  value  of 
the  plant,  while  considering  that  the  system 
is  a  going  concern  and  subject  to  all  proper 
legal  duties  governing  such  quasi-public  cor- 
porations, the  appraisers  should  also  consider 
the  present  efficiency  of  the  system,  the  length 
of  time  necessary  to  construct  it  de  novo, 
the  time  and  cost  needed  after  construction 
to  develop  the  system  to  the  level  of  the 
present  one  in  respect  to  business  and  income, 
and  such  added  new  income  and  profits  as 
would  reasonably  accrue  to  a  purchaser  dur- 
ing the  time  required  for  such  new  con- 
struction and  such  developrnent  of  business 
and  income;  and  that  the  company  is  en- 
titled to  any  appreciation  in  the  value  of  its 
franchise  due  to  natural  causes)  ;  Matter  of 
White  Plains  Water  Com'rs,  71  N.  Y.  App. 
Div.  544,  76  N.  Y.  Suppl.  11  (holding  that 
the  fact  that  the  contract  of  the  condemning 
municipality  with  the  water  company  stipu- 
lates for  its  termination  at  a  fixed  period  and 
confers  on  the  municipality  the  power  to  pur- 
chase the  works  at  the  expiration  of  that 
period,  thus  ending  the  company's  franchise, 
must  be  considered). 
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82.  White  v.  Foxborough,  151  Mass.  28,  23 
N.  E.  052  (holding  that  the  jury  may  take 
into  consideration  the  value  of  the  land 
taken,  the  injury  to  the  remaining  land,  the 
value  of  trees  and  a  stone  wall  on  the  land 
taken,  if  they  are  used  or  destroyed  in 
widening  the  way  and  no  proper  notice  to  re- 
move them  was  given,  and  also  the  cost  of 
fencing  and  grading  the  remaining  land,  if 
rendered  necessary  by  the  widening  of  the 
way);  Edmands  v.  Boston,  108  Mass.  535; 
Zeibold  v.  Foster,  118  Mo.  349,  24  S.  W.  155 
( holding  that  where  a  highway  is  changed, 
and  both  the  old  and  the  new  road  are  on 
the  same  person's  land,  the  measure  of  dam- 
ages is  the  value  of  the  land  taken,  together 
with  the  expense  of  moving  the  fence  and 
putting  it  on  the  new  line)  ;  Mullen  v.  Lake 
Drummond  Canal,  etc.,  Co.,  130  N.  C.  490,  41 
S.  E.  1027,  61  L.  R.  A.  833  (holding  that 
where  a  canal  was  broadened  so  as  to  ex- 
ceed the  limits  of  its  original  right  of  way, 
and  there  was  an  additional  condemnation, 
all  damages  occasioned  to  the  land  should  be 
included)  ;  St.  Louis,  etc.,  R.  Co.  r.  Hender- 
son, (Tex.  Civ.  App.  1893)  32  S.  W.  143 
(holding  that  if  a  railroad  company,  after 
paying  the  award  assessed  as  for  a  certain 
route,  constructs  its  road  on  a  new  align- 
ment, the  damages  are  the  diflTerence  in  value 
of  the  land  before  and  after  the  construction 
of  the  road)  ;  Parker  County  ?;.  Jackson,  5 
Tex.  Civ.  App.  36,  23  S.  W.  924.  See,  how- 
ever. Brooks  V.  Boston,  19  Pick.  (Mass.)  174 
(holding  that  where  the  lessee  of  a  store  was 
prevented  by  the  terms  of  the  lease  from 
making  any  alterations  without  the  lessor's 
consent,  and  while  the  lease  was  in  force, 
the  street  was  widened,  the  city  was  not  re- 
sponsible to  the  lessee  for  any  damage  caused 
by  a  delay  on  the  part  of  the  lessor  to  give 
his  consent  to  the  alterations  rendered 
necessary  by  the  widening  of  the  street)  ; 
In  re  Girard  Ave.,  44  Leg.  Int.  (Pa.)  166; 
In  re  Barbadoes  St.,  8  Phila.  (Pa.)  498  (both 
holding  that  upon  the  widening  of  a  street 
the  OAvner  is  not  entitled  to  the  cost  of  the 
curbing  and  paving). 

Location  of  railroad  see  infra,  X,  E,  10. 
Opening  of  street  or  highway  see  mfra,  X, 
E,  12. 

83.  See  also  supra,  X,  E,  7. 

84.  Illinois  Cent.  R.  Co.  v.  Chicago,  169  111. 
329,  48  N.  E.  492;  Chicago,  etc.,  R.  Co.  v. 
Pontiac,  169  111.  155,  48  N.  E.  485;  Chicago, 
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damages  without  reference  to  such  expenditures  as  tlie  railroad  company  may  be 
obliged  to  make  in  complying  with  police  regulations  in  regard  to  street  cross- 
ings.®^ In  some  jurisdictions,  however,  the  rule  is  laid  down  that  where  a  street 
or  other  highway  is  established  to  cross  a  railroad  right  of  way,  the  company  is 
entitled  to  compensation  for  the  value  of  the  land  actually  taken,  the  burden 
imposed  on  the  company  by  the  opening  of  the  street,  and  the  actual  damage  to 
the  residue  of  the  land  by  interference  with  its  use,  caused  by  the  opening  and 
operation  of  the  street  or  highway  and  under  this  rule  all  expenses  incurred  in 
making  the  structural  changes  which  are  necessary  to  isomply  with  the  statutory 
regulations  and  which  must  necessarily  continue  in  the  future  operation  of  the 
road  should  be  included.®^  In  some  jurisdictions  the  fact  that  a  railway  company 
is  the  owner  in  fee  of  land  condemned  for  a  street  makes  no  difference  in  the 
measure  of  compensation,  since  the  railway  company  has  no  right  to  use  any  land 
for  other  than  railroad  purposes.^^ 

(b)  Crossing  Gates,  Cattle- Guai^ds,  Etc.  In  many  jurisdictions  it  is  held 
that  damages  should  not  include  the  expense  of  crossing  gates,  as  they  are  not 
structural  changes  in  the  track  and  are  not  a  necessary  part  of  crossing  construc- 
tion.^^   In  other  jurisdictions,  however,  it  is  held  that  the  expense  of  providing 


etc.,  R.  Co.  V.  Naperville,  166  111.  87,  47  N.  E. 
734;  Illinois  Cent.  R.  Co.  r.  Chicago,  156  111. 
98,  41  N.  E.  45;  Lake  Shore,  etc.,  R.  Co.  v. 
Chicago,  151  111.  359,  37  N.  E.  880;  Chicago, 
etc.,  R.  Co.  f.  Chicago,  149  111.  495,  36  N.  E. 
1006:  Chicago,  etc.,  R.  Co.  v.  Chicago,  140 
111.  309,  29  N.  E.  1109;  Chicago,  etc.,  R.  Co. 
i\  Englewood  Connecticut  R.  Co.,  115  111. 
375,  4  N.  E.  246,  56  Am.  Rep.  173;  Boston, 
etc.,  R.  Co.  V.  Cambridge,  159  Mass.  283,  34 
N.  E.  382;  Detroit  Park,  etc.,  Coni'rs  \j. 
Detroit,  etc.,  R.  Co.,  91  Mich.  291,  51  N.  W. 
934;  Chicago,  etc.,  R.  Co.  v.  Chicago,  166 
U.  S.  226,  17  S.  Ct.  581,  41  L.  ed.  979.  See 
also  Illinois  Cent.  R.  Co.  f.  Normal,  175  111. 
562,  51  N.  E.  781,  holding  that  the  market 
value  of  the  land  for  general  purposes  can- 
not enter  into  the  estimate  of  compensation 
for  taking  it  for  a  street  crossing,  since  the 
company  continues  to  own  the  property,  and 
the  public  acquires  only  the  right  to  use  it 
jointly  with  the  company  and  only  as  a  cross- 
ing. 

85.  Chicago,  etc.,  R.  Co.  v.  Morrison,  195 
111.  271,  63  N.  E.  96;  Lake  Shore,  etc.,  R. 
Co.  V.  Chicago,  152  111.  101,  37  N.  E.  1029; 
Chicago,  etc.,  R.  Co.  v.  Chicago,  150  111.  597, 
37  N.  E.  1029;  Chicago,  etc.,  R.  Co.  v.  Chi- 
cago, 149  111.  535,  37  N.  E.  80;  Chicago,  etc., 
R.  Co.  y.  Chicago,  149  111.  464,  37  N.  E.  79; 
Chicago,  etc.,  R.  Co.  v.  Chicago,  149  111.  457, 
37  N.  E.  78 ;  Lake  Shore,  etc.,  R.  Co.  r.  Chi- 
cago, 148  111.  509,  37  N.  E.  88 :  Chicago,  etc., 
R.  Co.  V.  Chicago,  140  111.  309,  29  N.  E.  1109; 
Morris,  etc.,  R.  Co.  r.  Orange,  63  N.  J.  L. 
252,  43  Atl.  730,  47  Atl.  363. 

86.  Boston,  etc.,  R.  Co.  v.  Cambridge,  159 
Mass.  283.  34  N.  E.  382;  Massachusetts  Cent. 
R.  Co.  V.  Boston,  etc..  R.  Co.,  121  Mass.  124 
(holding,  however,  that,  where  a  highway 
is  laid  out  across  a  railroad  right  of  way 
and  twenty  feet  above  the  grade,  this  does 
not  entitle  the  company  to  damages  for  the 
interruption  or  inconvenience  occasioned  to 
its  business)  ;  Old  Colony,  etc.,  R.  Co.  v. 
Plymouth  County,   14  Gray    (Mass.)  155; 


Matter  of  First  St.,  58  Mich.  641,  46  N.  W. 
159;  Toledo,  etc..  Cent.  R.  Co.  v.  Fostoria,  7 
Ohio  Cir.  Ct.  293,  4  Ohio  Cir.  Dec.  602 ;  Chi- 
cago, etc.,  R.  Co.  i;.  Milwaukee,  97  Wis,  418, 
72  N.  W.  1118. 

87.  Kansas. —  Southern  Kansas  R,  Co.  v. 
Johnson  County,  52  Kan.  138,  34  Pac.  396; 
Atchison,  etc.,  R.  Co.  i\  Osage  County,  48 
Kan.  576,  29  Pac.  1084;  Greenwood  County 
t\  Kansas  City,  etc.,  R.  Co.,  46  Kan.  104,  26 
Pac.  397 ;  Kansas  City,  etc.,  R.  Co.  v.  Jack- 
son County,  45  Kan.  716,  26  Pac.  394. 

Massachusetts. —  Old  (jolony,  etc.,  R.  Co. 
V.  Plymouth  County,  14  Gray  155. 

Michigan. —  Matter  of  First  St.,  66  Mich. 
42,  33  N.  W.  15;  Chicago,  etc.,  R.  Co.  f. 
Hough,  61  Mich.  507,  28  N.  W.  532. 

Missouri. —  Kansas  City  v.  Kansas  City 
Belt  R.  Co.,  102  Mo.  633,  14  S.  W.  808,  10 
L.  R.  A.  851. 

Neio  Jersey. —  Morris,  etc.,  R.  Co.  v. 
Orange,  63  N.  J.  L.  252,  43  Atl.  730,  47  Atl. 
363  (holding  that  the  expense  incurred  in  the 
readjustment  of  a  switch  conformed  to  a 
grade  of  the  street  should  be  included)  ;  State 
V.  Bayonne,  51  N.  J.  L.  428,  17  Atl.  971. 

Oklahoma. —  Southern  Kansas  R.  Co.  V. 
Oklahoma  City,  12  Okla.  50,  69  Pac.  1050. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain,'^ 
§  351. 

See  also  supra,  X,  E,  19,  d,  (iii). 

88.  Chicago,  etc.,  R.  Co.  v.  Chicago,  150  III. 
597,  37  N.  E.  1029;  Chicago,  etc.,  R.  Co.  v. 
Chicago,  149  111.  457,  37  N.  E.  78;  Lake 
Shore,  etc.,  R.  Co.  v.  Chicago,  148  111.  509, 
37  N.  E.  88;  Grand  Rapids  v.  Bennett,  106 
Mich.  528,  64  N.  W.  585. 

89.  Chicago,  etc.,  R.  Co.  v.  Morrison,  195 
111.  271,  63  N.  E.  96;  Morris,  etc.,  R.  Co.  v. 
Orange,  63  N.  J.  L.  252,  43  Atl.  730,  47  Atl. 
363  [overruling  Paterson,  etc.,  R.  Co.  v. 
Newark,  61  N.  J.  L.  80,  38  Atl.  689]  ;  State 
V.  Bayonne,  51  N.  J.  L.  428,  17  Atl.  971; 
Morris,  etc.,  R.  Co.'s  Case,  9  N.  J.  L.  J.  75; 
Chicago,  etc.,  R.  Co,  v.  Milwaukee,  97  Wis. 
418,  72  N.  W.  1118. 

[X.  E,  9,  a,  (I),  (b)] 
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crossing  gates,  cattle-guards,  railroad  signs,  and  other  guards  against  accident, 
€onstitutes  an  element  of  damage  to  be  considered  in  making  the  award  \  ^  like- 
wise, the  employment  of  flagmen.**^ 

(c)  Increased  'Cost  of  Operation  and  Interruption  of  Traffic.  There  is  con- 
siderable conflict  of  authority  as  to  whether  the  railroad  company  may  recover 
for  the  interruption  of  traffic,  or  the  increased  cost  of  operation,  caused  by  the 
establishment  of  a  street  or  highway  along  its  riglit  of  way,  the  rule  being  laid 
down  in  some  jurisdictions  that  comj^ensation  should  not  inchide  inconvenience 
to  or  interference  with  the  traffic  of  the  road  while  in  other  jurisdictioils  it  is 
held  that  the  company  is  entitled  to  recover  for  the  interruption  of  its  business, 
and  for  the  increased  cost  of  its  transaction.^-^  Under  the  former  line  of  deci- 
sions, the  increased  risk  in  the  physical  operation  of  the  railroad  caused  by  the 
opening  of  the  street  or  highway  is  not  to  be  taken  into  consideration. 

{^\)~  Uhe  by  Another  Bailiwad — (a)  Ear  Crossing.  Where  one  railroad 
company  appropriates  the  right  of  way  of  another  railroad,  the  measure  of  dam- 
ages is  the  loss  and  inconvenience  necessarily  incidental  to  the  reconstruction  and 
keeping  in  repair  of  that  part  of  the  first  road  which  is  occupied  by  the  secoiid,-''' 
excluding  the  loss  resulting  from  mere  competition.^^  The  lirst  company  is  like- 
wise entitled  to  damages  for  all  actual  or  direct  injuries  resulting  from  a  new  and 
additional  use  to  be  made  of  its  right  of  waj^^^  However,  the  inconvenience  to 
or  interruption  of  a  company's  business,  such  as  the  stopping  of  trains  at  the 
crossing,  is  not  an  element  to  be  considered  in  estimating  damages  nor  is  the 
increased  liability  to  accident  by  reason  of  the  crossing  a  proper  element  of  dam- 


90.  Southern  Kansas  R.  Co.  v.  Johnson 
County,  52  Kan.  138,  34  Pac.  396;  Atchison, 
■etc.,  R.  Co.  V.  Osage  County,  48  Kan.  576,  29 
Pac.  1084 :  Greenwood  Countv  r.  Kansas 
City,  etc.,  R.  Co.,  46  Kan.  104,'^26  Pac.  397  ; 
Kansas  Cent.  R.  Co.  v.  Jackson  County,  45 
Kan.  716,  26  Pac.  394;  Old  Colony,  etc.,  R. 
Co.  V.  Plymouth  County,  14  Gray  (Mass.) 
155;  Detroit  Park,  etc.,  Com'rs  r.  Detroit, 
«tc.,  R.  Co.,  93  Mich.  58,  52  N.  W.  1083; 
Detroit  Park,  etc.,  Com'rs  v.  Michigan  Cent. 
R.  Co.,  90  Mich.  385,  51  N.  W.  447;  Chicago, 
etc.,  R.  Co.  V.  Hough,  61  Mich.  507,  28  N.  W. 
532;  Matter  of  First  St.,  58  Mich.  641,  26 
N.  W.  159. 

91.  Detroit  v.  Detroit,  etc.,  R.  Co.,  112 
Mich.  304,  70  N.  W.  573;  Grand  Rapids  v. 
Bennett,  106  Mich.  528,  64  N.  W.  585;  De- 
troit Park,  etc.,  Com'rs  v.  Detroit,  etc.,  R. 
Co.,  91  Mich.  291,  51  N.  W.  934. 

92.  Portland,  etc.,  R.  Co.  v.  Deering,  78 
Me.  61,  2  Atl.  670,  57  Am.  Rep.  784;  Morris, 
etc.,  R.  Co.'s  Case,  9  N.  J.  L.  J.  75. 

93.  Chicago,  etc.,  R.  Co.  v.  Naperville,  166 
111.  87,  47  N.  E.  734  [overruling  in  effect  Chi- 
cago, etc.,  R.  Co.  V.  Chicago,  140  111.  309, 
29  N.  E.  1109,  and  distinguishing  Lake 
Shore,  etc.,  R.  Co.  r.  Chicago,  148  111.  509, 
37  N.  E.  88]  ;  Lake  Shore,  etc.,  R.  Co.  v. 
Chicago,  151  111.  359,  37  N.  E.  880.  See  also 
Chicago,  etc.,  R.  Co.  v.  Cicero,  154  111.  656. 
39  N.  E.  574. 

94.  Portland,  etc.,  R.  Co.  v.  Deering,  78 
Me.  61,  2  Atl.  670,  57  Am.  St.  Rep.  784; 
Massachusetts  Cent.  R.  Co.  v.  Boston,  etc., 
R.  Co.,  121  Mass.  124;  Boston,  etc.,  R.  Co.  i\ 
Middlesex  County,  1  Allen  (Mass.)  324;  Old 
Colony,  etc.,  R.  Co.  v.  Plymouth  County,  14 
Gray  (Mass.)  155:  Morris,  etc.,  R.  Co.'s 
€ase,  9  N.  J.  L.  J.  75. 

[X,  E,  9,  a,  (i),  (b)] 


95.  St.  Louis,  etc.,  R.  Co.  r.  Springfield, 
etc.,  R.  Co.,  96  111.  274;  Chicago,  etc.,  R. 
Co.  r.  Springfield,  etc.,  R.  Co.,  67  111.  142; 
Massachusetts  Cent.  R.  Co.  v.  Boston,  etc., 
R.  Co.,  121  Mass.  124. 

96.  Omaha  Horse  R.  Co.  r.  Cable  Tramway 
Co.,  32  Fed.  727.  See  also  Boston,  etc.,  R. 
Corp.  f.  Old  Colony  R.  Corp.,  12  Cush. 
(Mass.)  605. 

97.  Grand  Rapids  v.  Grand  Rapids,  etc.,  R. 
Co.,  66  Mich.  42,  33  N.  W.  15;  Toledo,  etc., 
R.  Co.  r.  Detroit,  etc.,  R.  Co.,  62  Mich.  564, 
29  N.  W.  500,  4  Am.  St.  Rep.  875;  National 
Docks,  etc..  Junction  Connecting  R.  Co.  v. 
Pennsylvania  R.  Co.,  57  N.  J.  L.  637,  32  Atl. 
274;  National  Docks,  etc..  Junction  Connect- 
ing R.  Co.  V.  State,  53  N.  J.  L.  217,  21  Atl. 
570,  26  Am.  St.  Rep.  421  (holding  that  where 
the  condemning  company  fails  to  define  in 
its  petition  how  it  will  cross  the  right  of 
way  of  another  company,  but  seeks  to  con- 
demn the  privilege  of  crossing  generally,  the 
damages  are  to  be  assessed,  not  only  for  any 
manner  of  crossing  at  present  lawful  and 
necessary,  but  also  for  lawful  changes  in  the 
manner  of  crossing  in  the  future)  ;  In  re 
Lockport,  etc.,  R.  Co.,  19  Hun  (N.  Y.) 
38. 

Nominal  damages  see  infra,  X,  E,  14,  b,  (ii). 

98.  Illinois. — Chicago,  etc.,  R.  Co.  v.  Joliet, 
etc.,  R.  Co.,  105  111.  388,  44  Am.  Rep.  799; 
Peoria,  etc.,  Union  R.  Co.  r.  Peoria,  etc..  R. 
Co.,  105  111.  110,  holding  that  the  injury 
caused  to  the  company  whose  right  of  wav  \v, 
crossed  by  the  delay,  danger,  inconvenience, 
and  impairment  of  the  hauling  capacity  of 
its  rolling-stock  in  stopping  before  crossing 
the  tracks  of  a  new  company  as  required  by 
law  is  too  vague  and  uncertain  to  be  taken 
in  consideration  in  estimating  the  damages, 
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age.^  However,  tlie  cost  of  erecting  signals  and  maintaining  a  crossing  system,  as 
well  as  the  cost  of  a  watchman,  is  a  pro])er  element  to  be  considered  in  awarding 
damages  to  the  company  whose  right  of  way  is  sought  to  be  crossed  by  another 
railroad.^ 

(b)  Use  or  Occupation  of  Tracks.  Where  one  railroad  company  is  allowed 
by  statute  to  appropriate  the  right  to  use  the  tracks  of  another  company,  it  should 
make  compensation  for  the  use  and  wear  and  tear  of  the  tracks  of  said  company.^ 

(ill)  Uhe  by  Telegraph  or  Telephone  Lixes.  The  compensation  which 
a  telegraph  or  telephone  company  must  pay  for  the  right  of  constructing  and 
maintaining  its  lines  upon  a  railroad  right  of  way  is  the  amount  of  decrease  in 
the  value  of  the  use  of  such  right  of  way  fur  railroad  purposes  necessarily  and 
reasonably  resulting  from  its  use  by  the  telegraph  or  telephone  company.^  The 


since  they  are  contingent  upon  the  regulation 
of  the  legislature  which  might  be  changed  at 
any  time. 

Massachusetts. —  Massachusetts  Cent.  R. 
Co.  r.  Boston,  etc.,  R.  Co.,  121  Mass.  124; 
Boston,  etc.,  R.  Corp.  v.  Old  Colony  R.  Corp., 
12  Cush.  605. 

Michigan. —  Flint,  etc.,  R.  Co.  v.  Detroit, 
etc.,  R.  Co.,  04  Mirh.  350,  31  N.  W.  281. 

Missouri. —  Kansas  City  Suburban  Belt  R. 
Co.  V.  Kansas  City,  etc.,  R.  Co.,  118  Mo.  599, 
24  S.  W.  478. 

Ohio. —  Lake  Shore,  etc.,  R.  Co.  v.  Cin- 
cinnati, etc..  R.  Co.,  30  Ohio  St.  604,  holding 
that  Ihe  additional  expense  to  the  company 
whose  right  of  way  is  oro'^spd,  rendered  neces- 
*?ary  in  order  to  operate  its  road  in  compli- 
ance with  the  statutory  requirements,  cannot 
be  taken  into  consideration. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  350. 

99.  Massachuf^etts  Cent.  R.  Co.  r.  Boston, 
etc.,  R.  Co.,  121  Mass.  124;  Boston,  etc.,  R. 
Co.  r.  Middlesex  County,  1  Allen  (Mass.)  324; 
Old  Colony,  etc.,  R.  Co.  r.  Plymouth  County. 
14  Gray  (Mass.)  155';  Boston,  etc.,  R.  Corp. 
V.  Old  Colony,  etc.,  R.  Corp.,  12  Cush. 
(Mass.)  605;  Proprietors  Locks,  etc.  v. 
Nashua,  etc.,  R.  Corp.,  10  Cush.  (Mass.) 
385 ;  Morris,  etc.,  R.  Co.'s  Case,  9  N.  J.  L.  J. 
75. 

1.  Flint,  etc.,  R.  Co.  v.  Detroit,  etc.,  R.  Co., 
64  Mieh.  350,  31  N.  W.  281;  Toledo,  etc.,  R. 
Co.  r.  Detroit,  etc..  R.  Co.,  62  Mich.  564,  20 
N.  W.  500,  4  Am.  St.  Rep.  875.  See,  how- 
ever, I,ake  Shore,  etc.,  R.  Co.  v.  Cincinnati, 
etc.,  R.  Co.,  30  Ohio  St.  604. 

2.  Metropolitan  R.  Co.  v.  Quincy  R.  Co., 
94  Mass.  262  (holding  that  in  estimating  the 
damages,  the  commissioners  may  base  their 
estimate  upon  the  amount  of  business  done 
by  the  second  company  upon  the  road  of  the 
first  company,  and  may  require  an  account 
to  be  kept,  exhibiting  the  amount  of  such 
business,  and  to  require  such  account  to  be 
open  to  the  inspection  of  the  officers  of  the 
first  company)  ;  Grand  Ave.  R.  Co.  v.  Citi- 
zens' R.  Co.,  148  Mo.  665,  50  S.  W.  305  (hold- 
ing, hoAvever,  that  the  commissioners,  in 
assessing  the  damages,  cannot  allow  for  the 
first  company's  loss  of  passengers  by  reason 
of  the  division  of  its  patronage ;  nor  for  the 
delays,  inconA'eniences.  and  jolts  arising  from 
making  the  connections  from  one  track  to  the 


otlier)  ;  Grand  Ave.  K.  Co.  r.  People's  R.  Co., 
132  Mo.  34,  33  S.  W.  472;  Union  Depot  R. 
Co.  v.  Southern  R.  Co.,  105  Mo.  562,  16  S.  W. 
920;  Toledo  Consol.  St.  R.  Co.  i:  Toledo 
Electric  St.  R.  Co.,  6  Ohio  Cir.  Ct.  362,  -3 
Ohio  Cir.  Dec.  49.S  (holding  that  where  one 
street  railroad  oceui)ies  part  of  the  tracks 
of  another,  the  jury  should  take  into  con- 
sideration the  value  of  so  much  of  the  rail- 
road structure  and  materials  in  place  of 
defendant  company  as  is  sought  to  be  ap- 
propriated, including  the  cost  of  the  paving 
constructed  by  defendant  in  conformitj^  with 
city  ordinances;  also  the  damages  which  the 
structure  will  sustain  in  adapting  it  to  the 
use  of  plaintiff  company;  but  that  defend- 
ant is  not  entitled  to  compensation  for  any 
depreciation  in  value  of  the  franchise  by  the 
proposed  joint  use  of  its  tracks  ;  nor  for  the 
loss  of  fares  which  may  be  occasioned 
thereby :  nor  for  the  inconvenience  or  inter- 
ruption to  business  which  may  be  caused ; 
nor  for  the  consequential  diminution  in 
value  of  other  portions  of  the  line  forming 
part  of  its  system  ;  and  that  the  compensa- 
tion awarded  for  the  use  of  the  tracks  should 
be  limited  to  the  value  of  such  use  during  the 
unexpired  term  of  the  franchise  granted  by 
the  city  to  defendant). 

3.  Mississippi. —  Mobile,  etc.,  R.  Co.  r.  Pos- 
tal Tel.  Cable  Co.,  76  Miss.  731.  26  So.  370, 
45  L.  R.  A.  223. 

Ohio. —  Cleveland,  etc.,  R.  Co.  r.  Ohio  Pos- 
tal Tel.  Cable  Co.,  68  Ohio  St.  306,  67  N.  E. 
890,  62  L.  R.  A.  941. 

Texas. — Texas  Midland  R.  Co.  v.  South- 
western Tel.,  etc..  Co.,  (Civ.  App.  1900),  57 
S.  W.  312;  San  Antonio,  etc.,  R.  Co.  r. 
Southwestern  Tel.,  etc.,  Co.,  (Civ.  App.  1900) 
56  S.  W.  201  ;  Texas,  etc.,  R.  Co.  r.  Postal 
Tel.  Cable  Co.,  (Civ.  App.  1899)  52  S.  W. 
108;  Gulf,  etc.,  R.  Co.  r.  Southwestern  Tel., 
etc.,  Co.,  (Civ.  App.  1899)  52  S.  W.  86. 

C7fa^.— Postal  Tel.,  etc.,  Co.  r.  Oregon, 
etc.,  R.  Co.,  23  Utah  474,  65  Pac.  735,  90 
Am.  St.  Rep.  705. 

United  States. —  Montana  Postal  Tel. 
Cable  Co.  Oregon  Short  Line  R.  Co.,  114 
Fed.  787  :  Idaho  Postal  Tel.  Cable  Co.  r.  Ore- 
gon Short  Line  R.  Co.,  104  Fed.  623. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain," 
§  317. 

Nominal  damages  see  infra,  X,  E,  14,  b, 

(IV). 
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value  of  the  fee^  or  the  expense  to  the  raHroad  company  of  acquiring  and  main- 
taining its  right  of  way  ^  is  not  a  proper  element  of  damage.  Kor  is  the  particu- 
lar advantage  which  the  telegraph  or  telephone  company  will  derive  from  the  use 
of  the  railroad's  right  of  way  an  element  to  be  considered.^ 

b.  Taking  of  Street  or  Highway  —  (i)  Occupation  or  Obstruction — (a) 
General  Rule.  An  owner  of  land  abutting  on  a  street  or  highway  upon  which 
a  railroad  or  other  public  work  is  constructed  is  entitled  to  sucii  damages  only  as 
are  peculiar  to  him  and  are  not  shared  with  him  by  the  public  generally.'^  He 
may,  however,  recover  all  the  damages  resulting  proximately  to  his  property 
from  the  use  to  which  such  highway  or  street  is  put  by  the  appropriating  party, 
in  addition  to  the  value  of  his  interest  in  the  fee  of  the  highway.^ 


4.  St.  Louis,  etc.,  R.  Co.  f.  Postal  Tel.  Co., 
173  111.  508,  51  N.  E.  382  (holding  that  the 
measure  of  damages  is  the  value  of  the  land 
actually  taken  for  placing  the  poles  and  the 
extent  to  which  the  value  of  the  use  of  the 
portions  between  poles  and  under  the  wires 
for  railroad  purposes  is  diminished  by  the 
telegraph  company,  since  such  company  ac- 
quires no  fee  in  any  portion  of  the  right  of 
way,  but  merely  an  easem.ent  in  what  it  con- 
demns) ;  Postal  Tel.  Cable  Co.  y.  Louisiana 
Western  R.  Co.,  49  La.  Ann.  1270,  22  So. 
219;  Mobile,  etc.,  R.  Co.  v.  Postal  Tel.  Cable 
Co.,  76  Miss.  731,  26  So.  370,  45  L.  R.  A. 
223. 

5]  Texas,  etc.,  R.  Co.  v.  Postal  Tel.  Cable 
Co.,  (Tex.  Civ.  App.  1899)  52  S.  W.  108; 
Postal  Tel.  Cable  Co.  v.  Oregon,  etc.,  R.  Co., 
23  Utah  474,  65  Pac.  735,  90  Am.  St.  Rep. 
705.  See  also  Texas  Midland  R.  Co.  v. 
Southwestern  Tel.,  etc.,  Co.,  (Tex.  Civ.  App. 
1900)  57  S.  W.  312;  Southwestern  Tel.,  etc., 
Co.  V.  Gulf,  etc.,  R.  Co.,  (Tex.  Civ.  App. 
1899)  52  S.  W.  106,  holding  that  the  cost 
of  clearing  the  grass  from  the  poles  where 
the  company  desires  to  burn  off  its  right  of 
way  is  not  to  be  considered  in  estimating  the 
damages,  since  the  telegraph  company  will  be 
charged  with  the  performance  of  such  duty. 
See,  however.  Postal  Tel.  Cable  Co.  v.  Mor- 
gan's Louisiana,  etc.,  Steamship  Co.,  49  La. 
Ann.  58,  21  So.  183,  holding  that  a  company 
condemning  a  railroad  right  of  w^ay  for  the 
erection  of  a  telegraph  line  must  make  pro- 
portionate compensation  for  the  expense 
which  the  railroad  company  will  incur  in 
putting  its  right  of  way  in  condition. 

Change  of  route  by  railroad. —  The  possibil- 
ity that  a  railroad  company  may  in  the 
future  change  its  route  and  use  for  other 
purposes  the  land  embraced  in  its  right  of 
way  does  not  operate  to  make  such  possible 
use  an  element  of  damage  on  condemnation 
of  the  right  of  Avay  for  a  telegraph  line,  as 
such  contingency  is  too  remote.  Mobile,  etc., 
R.  Co.  f.  Pastai  Tel.,  etc.,  Co.,  76  Miss.  731, 
26  So.  370,  45  L.  R.  A.  223. 

6.  Texas,  etc.,  R.  Co.  v.  Postal  Tel.  Cable 
Co.,  (Tex.  Civ.  App.  1899)  52  S.  W.  108; 
Culf,  etc.,  R.  Co.  Southwestern  Tel.,  etc., 
Co.,  (Tex.  Civ.  App.  1899)  52  S.  W.  86. 

7.  /iiinois.— Winnetka  v.  Clifford,  201  111. 
475,  66  N.  E.  384, 

Iowa. —  McClean  i\  Chicago,  etc.,  R.  Co., 
67  Iowa  568,  25  N.  W.  782. 

[X.  E,  9.  a,  (III)] 


Kansas. —  Central  Branch  Union  Pac.  R. 
Co.  V.  Andrews,  30  Kan.  590,  2  Pac.  677. 

Massachusetts. —  Bailey  r.  Boston,  etc.,  R. 
Corp.,  182  Mass.  537,  66  N.  E.  203,  holding 
that  interference  with  the  use  of  property 
for  about  twelve  months  while  the  work  of 
construction  is  going  on  and  properly  in- 
cident thereto  may  be  considered  by  a  jury 
so  far  as  the  interference  diminished  the 
rental  value  of  the  property  or  its  value  for 
the  uses  to  winch  it  was  adapted,  and  so 
far  as  the  damage  was  special  and  peculiar 
as  distinguislied  from  that  suffered  in  a 
greater  or  less  degree  by  the  public  generally. 

Neiv  York. —  Mahady  v.  Bushwick  R.  Co., 
91  N.  Y.  148,  43  Am.  Rep.  061. 

Texas. —  Morrow  r.  St.  Louis,  etc.,  R.  Co., 
81  Tex.  405,  17  S.  W.  44;  Gulf,  etc..  R.  Co. 
V.  Fuller,  63  Tex.  467;  Haney  v.  Gulf,  etc., 
R.  Co.,  3  Tex.  App.  Civ.  Cas.  §  278. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain,'* 
§  348. 

Change  in  character  of  street. —  The  owner 
in  not  entitled  to  recover  damages  resulting 
merely  from  the  fact  that  the  presence  of 
the  railroad  has  changed  the  character  of 
the  street  or  neighborhood.  Stacev  r.  Met- 
ropolitan El.  R.  Co.,  15  N.  Y.  App.^Div.  534, 
44  N.  Y.  Suppl.  534:  Moore  v.  New  York  El. 
R.  Co.,  15  Daly  (N.  Y.)  510,  8  N.  Y.  Suppl. 
769,  24  Abb.  N.  Cas.  (N.  Y.)  74. 

8.  loioa. —  McClean  v.  Chicago,  etc.,  R.  Co., 
67  Iowa  568,  25  N.  W.  782;  Kucheman  r. 
C.  C.  &  D.  R.  Co.,  46  Iowa  366. 

Kentucky. —  Covington,  etc.,  El.  R.,  etc., 
Co.  V.  Ruffra,  40  S.  W.  383,  19  Ky.  L.  Rep. 
284. 

Nebraska. —  Chicago,  etc.,  R.  Co.  v.  O'Con- 
nor, 42  Nebr.  90,  60  N.  W.  326,  holding  that 
cuts  or  fills  made  in  the  street,  the  proximity 
of  the  track,  the  danger  of  fire  from  passing 
trains,  the  ])robability  of  damage  to  the 
house  from  jars,  the  inconvenience  to  the 
occupants  arising  from  the  presence  and  ordi- 
nary use  of  the  track  for  all  time,  the  an- 
noyance from  smoke,  dust,  and  noise  and 
every  other  circumstance  which  would  in- 
fluence the  market  value  of  the  property  in 
the  mind  of  a  hona  fide  prospective  pur- 
chaser, are  all  elements  for  consideration  in 
computing  the  damages. 

New  York. —  Drucker  v.  Manhattan  R.  Co., 
106  N.  Y.  157,  12  N.  E.  568,  60  Am.  Rep. 
437  [affirming  51  N.  Y.  Super.  Ct.  429] 
(holding  that  it  is  proper  to  take  into  con- 
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(b)  Diminution  in  Marliet  Value,  The  general  rule  is  that  the  measure  of 
damages  of  an  abutting  owner  is  the  depreciation  in  the  market  value,  for  any 
use  to  which  it  may  reasonably  be  put,  of  liis  property  abutting  on  the  street  or 
liigliway  where  the  railroad  or  other  public  improvement  is  constructed  and  oper- 
ated,^ and  the  amount  of  such  damages  should  ordinarily  be  the  difference  between 
the  fair  value  of  the  property  before  the  appropriation  of  the  street  or  highway 
to  be  usedj  or  the  contemplation  thereof,  and  its  value  thereafter. 


sideration  as  elements  of  damages  the  im- 
pairment of  plaintiff's  easement  of  air 
caused  by  smoke,  gases,  ashes,  and  cinders 
from  passing  trains,  the  lessening  of  the 
casement  of  light  caused  by  the  construction 
of  the  road  itself  and  passage  of  trains,  and 
the  interference  with  convenience  of  access 
caused  by  the  drippings  of  oils  and  water)  ; 
Cooper  r.  Manhattan  R.  Co.,  85  Hun  217.  32 
N.  Y.  Suppl.  1054.  See  alsc  BischoflF  t?. 
New  York  El.  R.  Co.,  138  N.  Y.  257,  33 
N.  E.  1073. 

Texas. —  Williams  r.  Gulf,  etc.,  R.  Co.,  1 
Tex.  App.  Civ.  Cas.  §  312. 

Wisconsin. —  Blcsch  v.  Chicago,  etc.,  R. 
Co.,  48  Wis.  168.  2  N.  W.  113. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  348. 

Legality  of  intermittent  obstruction. —  A 

town  ordinance  prohibiting  the  obstruction 
of  crossings  by  railroad  trains  for  more  than 
fifteen  minutes  at  a  time  does  not  so  legalize 
such  obstruction  for  that  interval  as  to  ex- 
clude it  from  the  estimate  of  damages  in  a 
proceeding  to  condemn  the  right  of  way  for  a 
side-track  along  the  street  and  to  assess 
damages  to  lots  abutting  within  less  than 
twenty  feet.  Mix  r.  Lafayette,  etc.,  R.  Co., 
67  111.  319. 

Number  of  trains. —  The  fact  that  but  feAv 
trains  are  run  over  an  e,levated  railroad  can- 
not be  considered  in  estimating  the  damages 
as  showing  that  the  injury  to  the  property 
is  small,  since  after  compensation  has  once 
been  made  the  owner  has  no  further  right  to 
complain,  although  the  number  of  trains  is 
increased.  Huohes  v.  New  York  El.  R.  Co., 
2]  N.  Y.  Suppl.  693. 

Rights  of  owner  of  corner  lot. —  In  ascer- 
taining the  compensation  to  be  made  to  the 
owner  of  a  lot  on  a  corner  forming  a  right 
angle  for  so  much  of  his  easement  in  one  of 
the  streets  as  is  appropriated  by  a  railroad, 
the  street  space  affected  is  properly  deter- 
mined by  a  line  drawn  from  said  corner  of 
the  two  streets  to  the  corner  diagonally 
opposite.  Metropolitan  El.  R.  Co.  v.  Levy, 
13  N.  Y.  Suppl.  367. 

Title  of  abutter. —  It  is  immaterial,  so  tar 
as  the  rights  of  an  owner  of  land  abutting 
on  a  street  are  concerned,  as  to  damages  sus- 
tained by  reason  of  a  diversion  of  the  street 
from  the  use  for  which  it  was  originally 
taken  and  its  appropriation  to  other  incon- 
sistent uses,  whether  he  obtained  title  by 
deed  from  the  municipality,  containing  cove- 
nants protecting  the  street  from  any  other 
use  than  that  of  a  highway,  or  the  street 
was  laid  out  through  the  premises  by  pro- 
ceedings in  invitum,  under  a  statute  appro- 


priating the  fee,  but  providing  that  the  land 
shall  be  held  in  trust  for  the  purposes  of  a 
street.  Lahr  v.  Metropolitan  El.  R.  Co.,  104 
N.  Y.  268,  10  N.  E.  528. 
iQ.  California. —  Muller  v.  Southern  Pac.  R. 
Co.,  83  Cal.  240,  23  Pac.  265. 

Colorado. —  Denver,  etc.,  R.  Co.  v.  Bourne, 
11  Colo.  59,  16  Pac.  839;  Denver,  etc.,  R. 
Co.  V.  Schmitt,  11  Colo.  56,  16  Pac.  842; 
Denver  Circle  R.  Co.  v.  Nestor,  10  Colo.  403, 
15  Pac.  714;  Denver  v.  Bayer,  7  Colo.  113,  2 
Pac.  6. 

Georgia. —  Streyer  v.  Georgia  Southern, 
etc.,  n.  Co.,  90  Ca.  50,  15  S.  E.  637. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Hall,  90 
111.  42;  St.  Louis,  etc.,  R.  Co.  v.  Haller,  82 
111.  208. 

loiva. —  Nicks  v.  Chicago,  etc.,  R.  Co.,  84 
Iowa  27,  50  N.  Vv.  222. 

Kentucky.  Jeffersonville,  etc.,  R.  Co.  v. 

Esterle,  13  Bush  667 ;  Elizabethtown,  etc.,  R. 
Co.  V.  Combs,  10  Bush  382,  19  Am.  Rep.  67. 

Massachusetts. —  Bailey  v.  Boston,  etc.,  R. 
Corp.,  182  Mass.  C37,  66  N.  E.  203. 

Nebraska. —  Chicago,  etc.,  R.  Co.  v.  O'Con- 
nor, 42  Nebr.  90,  GO  N.  W.  326. 

New  York. —  Fappenheim  v.  Metropolitan 
El.  R.  Co.,  128  N.  Y.  436,  28  N.  E.  518,  26 
Am.  St.  Rep.  486,  13  L.  R.  A.  401  [affirming 
59  N.  Y.  Super.  Ct.  576,  13  N.  Y.  Suppl. 
955]  ;  Matter  of  Brooklyn  El.  R.  Co.,  55  Hun 
165,  8  N.  Y.  Suppl.  78;  In  re  Prospect  Park, 
etc.,  R.  Co.,  16  Hun  261;  In  re  Union  El.  R. 
Co.,  8  N.  Y.  Suppl.  813;  Matter  of  New  York 
Cent.  R.  Co.,  11  N.  Y.  St.  866. 

West  Virginia. —  Stewart  v.  Ohio  River  R. 
Co.,  38  W.  Va.  438,  18  S.  E.  604. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  372. 

10.  Georgia. — Streyer  v.  Georgia  Southern, 
etc.,  R.  Co.,  90  Ga.  56,  15  S.  E.  637. 

Kentucky. —  Chesapeake,  etc.,  R.  Co.  v. 
Smith,  51  S.  W.  12,  21  Ky.  L.  Rep.  175; 
Maysville,  etc.,  R.  Co.  v.  Ingram,  30  S.  W. 
8,  16  Ky.  L.  Rep.  853;  Maysville,  etc.,  R. 
Co.  V.  Conner,  29  S.  W.  344,  16  Ky.  L.  Rep. 
635;  M.  &  B.  S.  R.  Co.  v.  Urban,  10  Ky.  L. 
Rep.  1061;  Louisville,  etc.,  R.  Co.  v.  Geikel, 
9  Ky.  L.  Rep.  813:  E.  L.  &  B.  S.  R.  Co.  v. 
Walton,  9  Ky.  L.  Rep.  243. 

Missouri. —  Stevenson  v.  Missouri  Pac.  R. 
Co.,  (1895)  -31  S.  W.  793;  Slattery  r.  St. 
Louis,  120  Mo.  183,  25  S.  W.  521;  Auten- 
rieth  i\  St.  Louis,  etc.,  R.  Co.,  36  Mo.  App. 
354. 

New  York. —  Roberts  v.  New  York  El.  R. 
Co.,  128  N.  Y.  455,  28  N.  E.  486,  13  L.  R.  A. 
499. 

Pennsylvania. —  Lafean  /;.  York  County,  20 
Pa.  Super.  Ct.  573. 
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(c)  Diminution  in  Rental  Value.  It  Ims  been  lield  in  some  jurisdictions 
tliat  a  dimimition  in  the  rental  value  of  the  property  furnishes  no  basis  for  esti- 
mating the  owner's  compensation,  except  in  its  bearing  on  the  general  market 
value  of  the  property."  In  other  jurisdictions,  however,  the  dilference  in  the 
fair  rental  value  before  and  after  the  construction  of  the  road  is  held  to  be  the 
controlling  factor  in  estimating  the  damages.'^ 

(d)  Value  of  Property  For  Particular  Purposes.    The  general  rule  is  that 


Rhode  Island. —  Johnston  v.  Old  Colony  R. 
Co..  18  R.  I.  642,  29  Atl.  594,  49  Am.  St. 
Rep.  800. 

Texas. —  Eastern  Texas  R.  Co.  v.  Eddings, 
30  Tex.  Civ.  App.  170,  70  S.  W.  98  ;  Haney  A". 
Gulf,  etc.,  R.  Co.,  3  Tex.  App.  Civ.  Cas. 
§  278. 

See  18  Cent.  Die.  tit.  "  Eminent  Domain," 
§  373. 

Compare  Chicago,  etc.,  R.  Co.  r.  McGinnis, 
79  111.  269. 

Where  a  dirt  road  paralleling  a  macadam- 
ized public  road  is  appropriated  by  a  railroad 
company,  the  measure  of  damages  is  the  cost 
of  putting  the  macodamized  road  in  as  good 
order  as  the  dirt  road  was,  and  the  company 
has  the  right  to  do  the  work  itself,  if  it  so 
elects.  Louisville,  etc.,  R.  Co.  v.  Hart 
Countv,  50  S.  W.  60,  20  Kv.  L.  Rep. 
1820. 

Where  a  railroad  obstructs  a  street  in 

operating  its  road,  the  abutter's  measure  of 
damages  is  not  the  diminution  in  value  of 
the  abutting  property,  since  the  injury  is 
not  to  the  freehold,  nor  necessarily  perma- 
nent in  its  nature,  but  the  recovery  should 
be  confined  to  compensation  for  the  injury 
occasioned  up  to  the  time  the  suit  was  com- 
menced. Brakken  r.  Minneapolis,  etc.,  R. 
Co.,  29  Minn.  41,  11  N.  V\7.  124. 

For  an  unlawful  excavation  made  in  a 
street  by  a  railroad  company  and  removal  of 
soil,  an  abutting  owner  is  entitled  to  recover, 
not  the  cost  of  refilling,  but  the  amount  of 
the  diminution  of  the  value  of  the  property 
injured  by  the  excavation  and  removal.  Bald- 
win V.  Chicago,  etc.,  R.  Co..  35  Minn.  354,  29 
N.  W.  5;  Karst  t\  St.  Paul,  etc.,  R.  Co.,  22 
Minn.  118. 

Fee  damages  and  past  damages. —  There  is 
no  inconsistency  in  awarding  fee  damages 
and  refusing  past  damages  for  the  construc- 
tion of  an  elevated  road  in  front  of  plaintiff's 
property  where  it  was  not  used  by  its  owner 
for  the  purpose  of  obtaining  proper  rentals, 
but  was  leased  at  a  merely  nominal  rent  for 
a  school  which  was  controlled  and  managed 
by  the  directors  of  the  corporation  owning 
the  property.  Clinical  Instruction  Co.  r. 
New  York  El.  R.  Co.,  81  Hun  (N.  Y.)  608, 
30  N.  Y.  Suppl.  1006. 

Where  one  cause  of  action  is  barred. — 
Where  the  right  of  action  of  an  abutting 
owner  for  the  construction  and  operation  of 
a  railroad  track  is  barred  by  limitations,  but 
his  right  of  action  for  another  track  laid  in 
the  same  street  is  not  barred,  the  measure  of 
his  damages  i.s  the  amount  of  damages  sus- 
tained by  reason  of  the  construction  and  op- 
eration of  the  two  tracks^  less  the  damage 
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which  would  have  been  caused  by  the  con- 
btruction  and  operation  of  one  track  only. 
Klosterman  v.  Chesapeake,  etc.,  R.  Co.,  71 
S.  W.  6,  24  Ky.  L.  Rep.  1233. 

11.  Streyer  v.  Georgia  Soutliern,  etc.,  R. 
Co.,  90  Ga.  56,  15  S.  E.  637;  Chicago,  etc., 
R.  Co.  V.  McGinnis,  79  111.  269. 

Probable  loss  of  rent  before  commencement 
of  action  is  not  a  proper  element  of  damages. 
Slattery  v.  St.  Louis,  etc.,  R.  Co.,  120  Mo. 
183,  25  S.  W.  521. 

12.  Birch  v.  Lake  Roland  El.  R.  Co.,  83 
Md.  362,  34  Atl.  1013;  Lake  Roland  El.  R. 
Co.  V.  Webster,  81  Md.  529,  32  Atl.  180; 
Bailey  v.  Boston,  etc.,  Corp.,  182  Mass.  537, 
66  N.  E.  203;  Woolsey  r.  New  York  El.  R. 
Co.,  134  N.  Y.  323,  30  N.  E.  .387,  31  N.  E. 
891  ;  Rumsey  v.  New  York,  etc.,  R.  Co.,  133 
N.  Y.  79,  30  N.  E.  654,  28  Am.  St.  Rep.  000, 
15  L.  R.  A.  618;  McElrov  v.  Manhattan  R. 
Co.,  6  N.  Y.  App.  Div.  307.  39  N.  Y.  Suppl. 
497;  Flynn  v.  Kings  County  El.  R.  Co..  3 
N.  Y.  App.  Div.  254,  38  N.  Y.  Suppl.  204; 
Matter  of  Brooklyn  El.  R.  Co.,  87  Hun 
(N.  Y.)  88,  33  N.  Y.  Suppl.  881  :  Mortimer  r. 
Manhattan  R.  Co.,  57  N.  Y.  Super.  Ct.  509, 
8  N.  Y.  Suppl.  536 ;  Mooney  v.  New  York  El. 
R.  Co.,  16  Daly  (N.  Y.)  145,  9  N.  Y.  Suppl. 
522  (holding,  however,  that  where  the  rental 
value  of  the  premises  was  unfavorably  af- 
fected by  changes  in  the  business  character 
of  the  street,  the  owner  should  not  be  allowed 
the  whole  difference  between  the  value  of  the 
})remises  before  and  after  the  construction  of 
the  road)  ;  Day  v.  New  York  El.  R.  Co.,  3 
Misc.  (N.  Y.)  616,  23  N.  Y.  Suppl.  179:  Fitz- 
patrick  v.  New  York  El.  R.  Co.,  17  N.  Y. 
Suppl.  943;  Kane  V.  Manhattan  R.  Co.,  17 
N.  Y.  Suppl.  109;  Korn  r.  New  York  El.  R. 
Co.,  15  N.  Y.  SuppL  10;  Conkling  r.  Man- 
hattan R.  Co.,  12  N.  Y.  Suppl.  846 ;  Kearney 
r.  Metropolitan  El.  R.  Co.,  14  N.  Y.  St.  854 ; 
Blesch  V.  Chicago,  etc.,  R.  Co.,  43  Wis.  183. 
See  also  Tallman  V.  Metropolitan  El.  R.  Co., 
121  N.  Y.  119,  23  N.  E.  1134,  8  L.  R.  A.  173,- 
Crampton  v.  Brooklyn  El.  R.  Co..  3  N.  Y. 
App.  Div.  263,  38  N.  Y.  Suppl.  384. 

Obstruction  of  street. —  The  measure  of 
damages  for  the  obstruction  of  an  abutter's 
right  of  way  in  a  street  by  a  railway  company 
in  the  operation  of  the  road  is  the  difference 
between  the  fair  rental  value  of  the  property 
with  the  right  obstructed  and  the  rental 
value  of  the  same  unobstructed,  and  this  rule 
applies,  although  the  property  is  occupied  by 
the  abutter  himself  and  is  not  rented,  Brak- 
ken V.  Minneapolis,  etc.,  R.  Co.,  31  Minn. 
45.  16  N.  W.  459. 

Party  claiming  under  owner. —  The  measure 
of  damages  is  the  difference  between  the 
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evidence  of  the  value  of  the  abutting  property  for  a  particular  purpose  or  use  is 
inadmissible,'^  except  as  such  evidence  tends  to  show  the  market  value  of  the 
property." 

(ii)  Alteration  of  Grade.  The  measure  of  damages  to  an  abutting  owner 
caused  by  a  change  of  grade  of  a  street  or  highway  is  generally  held  to  be  the 
difference  between  the  value  of  the  abutting  property  before  the  change  of  grade 
and  its  value  thereafter ;  consequential  damages  caused  by  the  intervention  of 
an  independent  agency  not  put  in  operation  by  the  act  of  defendant  being  too 
remote  to  be  considered.'^  Depreciation  in  the  rental  value  of  the  property 
and  interference  with  the  right  of  ingress  and  egress'^  are  elements  to  be  con- 
sidered in  estimating  such  damages. 

(ill)  Vacation  or  Change  of  Route,  Where  a  street  or  highway  is  closed 
or  tlie  route  is  changed  the  measure  of  damages  to  an  abutting  owner  ^'^  or  other 


rental  value  of  the  property  before  the  erec- 
tion of  the  railroad  and  the  rental  value 
thereafter,  regardless  of  the  fact  that  plaintiff 
became  the  owner  of  the  premises  after  the 
erection  of  the  railroad  during  the  existence 
of  a  lease  of  the  premises,  Werfelman  v. 
Manhattan  R.  Co..  16  Daly  (N.  Y.)  355,  11 
N.  Y.  Suppl.  66;  Korn  V.  New  York  El.  R. 
Co.,  15  N.  Y.  Suppl.  10. 

13.  Streyer  v.  Georgia  Southern,  etc.,  R. 
Co.,  90  Ga.  56,  15  S.  E.  637:  Woolsey  r.  New 
York,  etc.,  R.  Co.,  134  N.  Y.  323,  30  N.  E. 
387,  31  N.  E.  891  (holding  that  the  question 
is  what  did  the  owner  suffer  and  not  what 
he  might  have  suflfered  had  the  land  been 
devoted  to  some  particular  use  to  which  it 
was  not  put)  ;  Rumsev  r.  New  York,  etc.,  R. 
Co.,  133  N.  Y.  79,  30'N.  E.  654,  28  Am.  St. 
Rep.  600,  15  L.  R.  A.  618;  Sixth  Ave.  R.  Co. 
r.  Metropolitan  El.  R.  Co.,  56  Hun  (N.  Y.) 
182.  9  N.  Y.  Suppl.  207. 

14.  Streyer  v.  Georgia  Southern,  etc.,  R. 
Co.,  90  Ga.  56,  15  S.  E.  m ;  Bailev  r.  Bos- 
ton, etc.,  R.  Corp.,  182  Mass.  537,  66  N.  E. 
203.  See  also  Wadham  r.  North  Eastern  R. 
Co.,  16  Q.  B.  D.  227,  55  L.  J.  Q.  B.  272,  34 
Wkly.  Rep.  342  [affirming  49  J.  P.  599,  52 
L.  T.  Rep.  N.  S.  894],  where  a  railroad  com- 
pany stopped  up  a  street  in  which  stood  a 
house  and  premises  used  as  a  hotel,  and 
thereby  the  value  of  the  premises  as  a  hotel 
or  public  house  was  diminished,  and  the 
owner  was  held  to  be  entitled  to  compensation 
for  special  injury  caused  by  the  depreciation 
of  the  premises  as  a  hotel  or  public  house. 

15.  Colorado. —  Denver  v.  Bonesteel,  30 
Colo.  107,  69  Pac.  595.  60  L.  R.  A.  383. 

Georgia. —  Moore  r.  Atlanta,  70  Ga.  611. 

Illinois. —  Chicago  r.  Lonergan,  196  111. 
r.l8,  63  N.  E.  1018;  Chicago  v.  Jackson,  196 
111.  496,  63  N.  E.  1013.  1135. 

Kansas. —  Parker  v.  Atchison,  46  Kan.  14, 
26  Pac.  435. 

Maryland. —  Baltimore  Belt  R.  Co.  r.  Mc- 
Colgan,  83  Md.  650,  35  Atl.  59. 

Ma^.sachusetfs. —  New  York,  etc..  R.  Co.  v. 
Blacker,  178  Mass.  386,  59  N.  E.  1020;  Buell 
V.  Worcester  County,  119  Mass.  372. 

Minnesota. —  Brakken  r,  Minneapolis,  etc, 
R.  Co.,  32  Minn.  425,  21  N.  W.  414,  31  Minn. 
45,  16  N.  W.  459,  29  Minn.  41,  11  N.  W. 
124. 

Missouri. —  Stickford  i;.  St.  Louis,  75  Mo. 


309  [affirming  7  Mo,  App.  217]  ;  Farrar  r. 
Midland  Electric  R.  Co.,  101  Mo.  App.  140, 
74  S.  W.  500. 

Neio  York. —  Henderson  v.  New  York  Cent. 
R.  Co.,  78  N.  Y.  423  [affirming  17  ITuii 
344], 

Pennsylvania. —  May  r.  Carbondale  Trac- 
tion Co.,  167  Pa.  St.  343,  31  Atl.  667;  Billin- 
felt  V.  Adamstown,  5  Lane.  L.  Rev.  107. 

South  Carolina. —  Mauldin  r.  Greenville,  64 
S.  C.  444,  42  S.  E.  202,  holding  that  the 
cost  of  lowering  the  floor  of  a  house,  the 
loss  of  tenants,  and  the  depreciation  in  the 
rental  value  of  the  property  are  to  be  con- 
sidered. 

Tennessee. —  Hamilton  County  r.  Rape,  101 
Tenn.  222,  47  S.  W.  416. 

Wisconsin. —  Shealy  v.  Chicago,  etc.,  R. 
Co.,  77  Wis.  653,  46  N.  W.  887. 

See  18  Cent,  Dig.  tit.  "  Eminent  Domain," 
§  374. 

16.  Montgomery  v.  Townsond,  80  Ala.  4S9, 
2  So.  155,  60  Am.  Rep.  112  (where  the  fall- 
ing of  a  brick  fence  and  the  apprehended  un- 
dermining of  a  house  caused  by  subsequent 
rains  were  held  to  be  too  remote  to  be 
considered  as  elements  of  damage)  ;  Chicago 
V.  Jackson,  19o  111.  496,  63  N.  E.  1013.  1135 
(holding  that  diversion  of  traffic  is  not  a 
proper  element  for  the  consideration  of  the 
jury,  either  as  an  element  of  damage  or  as 
bearing  on  the  question  whether  access  to. 
the  property  has  been  interfered  with  by  tlie 
change  of  grade)  ;  Chicago  v.  McShane,  102 
111.  App,  239, 

17.  Chicago  v.  Lonergan,  196  III.  518,  (13 
N.  E.  1018;  Chicago  v.  Jackson,  196  111.  496, 
63  N.  E.  1013,  1135;  Chicago  v.  McShane,  102 
111.  App.  239 ;  Mauldin  r.  Greenville,  64  S.  C. 
444,  42  S.  E.  202. 

18.  Chicago  v.  Lonergan,  196  111.  518,  63- 
N.  E.  1018.    See  also  infra,  X,  E,  19,  g. 

19.  Illinois.— Winnetka  v.  Clifford,  201  II L 
475,  66  N.  E.  384  (holding  that  the  measure 
of  damages  in  an  action  for  injury  to  prop- 
erty in  closing  a  street  in  front  of  the  prop- 
erty and  building  a  subway  in  the  adjoining 
street  is  the  difference  between  the  fair  cash 
value  of  the  property  as  a  whole  before  and 
after  the  improvement  was  made)  ;  Chicaga 
r.  Webb,  102  111.  App.  232. 

Maryland. —  Baltimore  Belt  R.  Co,  r,  Mc- 
Colgan,  83  Md.  650,  35  Atl.  59. 

[X,      9,  b,  (III)] 
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person  having  a  vested  interest  in  the  way  ^  is  the  actual  injarv  caused  thereby  ; 
and  vi^here  such  property  has  ab-eady  deteriorated  in  vabie  by  reason  of  tlie 
exercise  of  the  right  of  eminent  domain  damages  must  be  assessed  with  reference 
to  such  deterioration  upon  the  exercise  of  the  same  poM^er  by  another  corporation.^^ 
10.  Where  Railroad  Is  Located.  Wliere  a  part  of  a  tract  is  condemned  for 
raih'oad  purposes,  the  measure  of  damages  is  the  difference  between  the  fair 
market  vahie  of  the  entire  tract  at  the  time  of  the  taking  and  the  fair  market 
vakie  of  the  residue  after  the  taking,  in  the  condition  in  which  it  will  be  after 
the  road  is  in  operation.^^    The  general  rule  being  that  railroad  companies 


Massachusetts. —  Natick  Gas  Light  Co.  v. 
Natick,  175  Mass.  246,  56  N.  E.  292. 

New  Hampshire. —  Beard  V.  Henniker,  70 
N.  H.  197,  46  Atl.  738. 

Neio  York. —  Matter  of  Kingsbridge  Road, 
34  Misc.  729,  70  N.  Y.  Suppl.  1029,  holding 
that  in  making  the  award  the  assessors  should 
not  consider  what  benefit  the  owner  of  the 
property  received  from  the  opening  of  new 
streets,  and  that  they  could  not  deduct  the 
value  of  the  land  which  the  owner  obtained 
by  the  closing  of  the  road.  See,  however,  Mat- 
ter of  Gilroy,  43  N.  Y.  App.  Div.  359,  60  N.  Y. 
Suppl.  200  [affirmed  in  164  N.  Y.  576,  68 
N.  E.  1087],  holding  that  where  a  statute 
authorized  a  city  to  take  a  highway  in  a 
town  without  imposing  on  the  city  the  ex- 
pense of  maintaining  a  new  highway  in  place 
of  the  one  destroyed,  the  town  was  not  en- 
titled to  damages  for  the  estimated  cost  of 
fiuch  maintenance. 

Yirginia. —  Mitchell  v.  Thornton,  21  Gratt. 
164. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  267. 

20.  Kentucky. —  Richmond,  etc..  Turnpike 
Road  Co.  V.  Madison  County  Fiscal  Ct.,  70 
S.  W.  1044,  24  Ky.  L.  Rep.  1260,  holding 
that  the  just  measure  of  compensation  to  be 
paid  upon  the  condemnation  of  a  turnpike 
is  its  actual  value  at  the  time  of  condem- 
nation and  not  merely  the  cost  of  its  con- 
struction. 

Missouri. —  St.  Louis,  etc.,  R.  Co.  v.  Han- 
nibal Union  Depot  Co.,  125  Mo.  82,  28  S.  W. 
483. 

Ohio. —  Avondale  v.  Cincinnati,  etc.  Turn- 
pike Co.,  10  Ohio  Dec.  (Reprint)  82,  18 
Cine.  L.  Bui.  308  (holding  that  in  assessing 
the  value  of  that  part  of  a  turnpike  which  is 
within  the  limits  of  a  municipal  corporation 
the  jury  may  ascertain  the  probable  future 
net  income  of  the  whole  road  by  considering 
the  past  net  income,  the  probable  future 
travel,  the  facilities  for  evading  toll  from 
cross  streets  that  may  be  opened,  also  any 
contract  with  a  street  railway  company  for 
the  use  of  the  road,  contracts  for  keeping  the 
road  in  repair,  and  other  expenses,  and  then 
what  proportion  of  the  net  income  will  be 
taken  by  the  appropriation  of  this  part  of 
Ihe  road)  ;  Cincinnati,  etc..  Turnpike  Co.  v. 
Cincinnati,  9  Ohio  S.  &  C.  PL  Dec.  259,  6 
Ohio  N.  P.  233. 

Pennsylvania. —  In  re  Chambersburg,  etc.. 
Turnpike  Road,  20  Pa.  Super.  Ct.  173,  hold- 
ing that  where  the  entire  rights  of  a  turn- 
pike company  are  taken,  it  is  the  value  of 

[X,  E,  9,  b,  (III)] 


the  property  to  the  owner  and  not  to  the 
party  taking  it  that  is  to  be  determined. 
See  also  Perkiomen,  etc..  Turnpike  Road  v. 
Berks  County,  196  Pa.  St.  21,  46  Atl.  98; 
In  re  Kensington,  etc..  Turnpike  Co.,  97  Fa. 
St.  260. 

Texas. —  St.  Louis,  etc.,  R.  Co.  v.  Grayson 
County,  31  Tex.  Civ.  App.  611,  73  S.  W. 
64. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  267. 

21.  California. —  Muller  v.  Southern  Pac. 
Branch  R.  Co.,  83  Cal.  240,  23  Pac.  265. 

Illinois. —  Emerson  v.  Western  Union  R. 
Co.,  75  111.  176.  See  Trotier  v.  St.  Louis, 
etc.,  R.  Co.,  180  111.  471,  54  N.  E.  487. 

Maine. —  Thomson  v.  Sebasticook,  etc.,  R. 
Co.,  81  Me.  40,  16  Atl.  332. 

Massachusetts. —  See  Murray  v.  Berkshire 
County  Com'rs,  12  Mete.  455. 

New  Jersey. —  Laing  v.  United  New  Jersey 
R.,  etc.,  Co.,  54  N.  J.  L.  576,  25  Atl,  409,  33 
Am.  St.  Rep.  682,  holding  that  the  damages 
should  be  estimated  upon  the  basis  of  the 
value  of  the  land  subject  to  the  public 
servitude. 

Pennsylvania. —  Lycoming  Gas,  etc.,  Co.  v. 
Moyer,  99  Pa.  St.  615.  See  also  Schuylkill 
River  East  Side  R.  Co.  v.  Stocker,  128  Pa. 
St.  233,  18  Atl.  399. 

Texas. —  See  Rio  Grande,  etc.,  R.  Co.  v. 
Ortiz,  75  Tex.  602,  12  S.  W.  1129,  holding 
that  where  the  property  sought  to  be  con- 
demned had  already  been  condemned  for 
similar  purposes  by  the  predecessor  of  the 
condemning  corporation,  the  amount  of  the 
judgment  rendered  upon  a  prior  condemna- 
tion is  the  proper  amount  of  damages. 

United  States. —  See  U.  S.  v.  Seufert  Bros. 
Co.,  87  Fed.  35. 

22.  Little  Rock,  etc.,  R.  Co.  v.  Allen,  41 
Ark.  431;  South  Buffalo  R.  Co.  i\  Kirkover, 
176  K  Y.  301,  68  N.  E.  366;  Pochila  v. 
Calvert,  etc.,  R.  Co.,  31  Tex.  Civ.  App.  398, 
72  S.  W.  255. 

Value  of  land  taken  and  injury  to  residue. 
—  The  rule  for  assessing  the  damages  for  a 
railroad  right  of  way  is  the  actual  value  of 
the  land  condemned,  and  such  consequen- 
tial damages  as  may  result  from  the  par- 
ticular manner  in  which  the  road  is  con- 
structed, or  the  shape  in  which  the  residue 
is  left.  East  Pennsylvania  R.  Co.  v.  Hotten- 
stine,  47  Pa.  St.  28 ;  McDonald  V.  Texas,  etc., 
R.  Co.,  1  Tex.  Unrep.  Cas.  191. 

The  owner  of  a  private  way  may  recover 
damages  for  its  occupancy,  but  not  neces- 
sarily to  the  amount  required  to  construct 
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acquire  by  condemnation  not  tlie  absolute  fee  but  only  the  right  to  use  the  lands 
taken,  it  is  proper  in  fixing  the  compensation  to  estimate  what  of  value,  if  anj- 
tliing,  will  be  left  to  the  owner  consistent  with  the  enjoyment  by  the  railroad 
company  of  its  easement  in  the  lands  yet  if  the  right  acquired  is  a  perpetual 
easement,  the  presumption  is  that  it  will  be  exercised  forever,  and  the  compensa- 
tion should  be  assessed  upon  the  basis  of  a  permanent  deprivation  of  the  use  of 
the  land  equivalent  to  the  value  of  the  land  itself,  if  the  whole  is  taken,  or  to  the 
•extent  of  the  depreciation  in  the  value  of  the  whole  if  a  part  only  is  taken. ^ 
The  damages  recoverable  include  whatever  of  injury  results  to  the  owner  from 
the  structure  itself  and  such  as  is  incidental  to  its  use.^ 


another.  Gear  f.  C.  C.  &  D.  R.  Co.,  39  Iowa 
23. 

Unopened  mines. —  In  estimating  the  dam- 
ages that  will  be  sustained  by  the  construc- 
tion of  a  railroad,  the  value  of  unopened 
mines  beneath  the  surface  cannot  be  con- 
sidered. Searle  v.  Lackawanna,  etc.,  R.  Co., 
33  Pa.  St.  57. 

23.  Alabama,  etc.,  R.  Co.  v.  Burkett,  42 
Ala.  83;  Bate  v.  Philadelphia,  etc.,  R.  Co., 
1  Montg.  Co.  Rep.  (Pa.)  47. 

24.  Arkansas. —  Fayetteville,  etc.,  R.  Co.  v. 
Combs,  51  Ark.  324,  11  S.  W.  418. 

Illinois. — ■  Sexton  v.  Union  Stock  Yard, 
etc.,  Co.,  200  111.  244,  65  N.  E.  638 ;  Wabash, 
etc.,  R.  Co.  f.  McDougall,  126  111.  Ill,  18 
N.  E.  291,  9  Am.  St.  Rep.  539,  1  L.  R.  A. 
207. 

Iowa. —  Smith  r.  Hall,  103  Iowa  95,  72 
K.  W.  427. 

North  Carolina. —  Haislip  v.  Wilmington, 
<!tc.,  R.  Co.,  102  N.  C.  376,  8  S.  E.  926. 

Pennsylvania. —  Bate  v.  Philadelphia,  etc., 
R.  Co.,  1  Montg.  Co.  Rep.  47. 

25.  Arkansas. —  Little  Rock,  etc.,  R.  Co.  v. 
Allen,  41  Ark.  431,  holding  that  in  esti- 
mating the  value  the  jury  should  consider  the 
present  and  prospective  actual  damages  re- 
sulting to  the  owner  from  the  prudent  con- 
struction and  operation  of  the  road,  and  the 
effect  the  road  will  have  in  decreasing  the 
value  of  the  land  for  gardening  purposes,  and 
for  the  building  of  stables  and  outhouses. 

Illinois. —  Chicago  Office  Bldg.  v.  Lake  St. 
El.  R.  Co.,  87  111.  App.  594. 

Neio  York. —  Drucker  v.  Manhattan  R.  Co., 
106  N.  Y.  157,  12  N.  E.  568,  60  Am.  Rep. 
437  [affirming  51  N.  Y.  Super.  Ct.  429]; 
Glover  v.  Manhattan  R.  Co.,  66  How.  Pr. 
77. 

Pennsylvania. —  Pittsburgh,  etc.,  R.  Co.  v. 
Vance,  115  Pa.  St.  325,  8  Atl.  764  (holding 
that  all  such  matters  as  may  affect  the  con- 
venient use  and  future  enjoyment  of  the 
property  should  be  considered  in  assessing 
the  damages  in  comparison  with  the  advan- 
tages as  they  affect  the  value  of  the  land)  ; 
Pennsylvania,  etc.,  R.,  etc.,  Co.  v.  Bunnell, 
81  Pa.  St.  414  (holding  that  where  a  company 
constructed  a  canal,  and  afterward  con- 
structed a  railroad  through  the  same  land, 
the  fact  that  the  canal  was  a  cheap  and  suf- 
ficient means  of  conveying  to  market  the 
owner's  products  was  a  material  element  in 
the  assessment  of  damages,  and  the  fact  that 
the  company  owned  and  might  abandon  the 
canal  did  not  alter  the  case). 
[45] 


Texas. —  Roy  v.  Missouri,  etc.,  R.  Co.,  ( Civ. 
App.  1895)  32  S.  W.  72. 

See,  however,  Kansas  City,  etc.,  R.  Co.  V. 
Farrell,  76  Mo.  183  (holding  that  where  a 
railroad  company  which  was  about  to  erect 
a  bridge  over  its  road  was  requested  by  the 
owner  to  make  a  grade  crossing  instead,  and 
it  proceeded  to  do  so,  but  before  it  was 
completed  the  owner  changed  his  mind  and 
demanded  a  bridge,  he  could  not  recover  for 
the  additional  damages  caused  by  the  com- 
pany having  made  a  grade  crossing)  ;  Mis- 
souri, etc.,  R.  Co.  V.  O'Connor.  (Tex.  Civ. 
App.  1899)  51  S.  W.  511  (holding  that  where 
the  question  is  as  to  damages  to  property 
caused  by  the  construction  of  a  raihoad,  it 
cannot  be  shown  that  the  city  had  not,  by  rea- 
son of  the  railroad  being  on  it,  graded  the 
street  in  front  of  the  lot,  although  it  had 
graded  other  contiguous  streets). 

Cuts  and  fills  necessary  in  the  construction 
of  a  railroad  should  be  considered  as  enhanc- 
ing the  damages.  Little  Rock,  etc.,  R.  Co.  v. 
Allen,  41  Ark.  431;  Ellsworth  v.  Chicago, 
etc.,  R.  Co.,  91  Iowa  386,  59  N.  W.  78;  Cum- 
mins r.  Des  Moines,  etc.,  R.  Co.,  63  Iowa  397, 
19  N.  W.  268;  Kansas  City,  etc.,  R.  Co.  v. 
Story,  96  Mo.  611,  10  S.  W.  203. 

Fencing. —  It  is  proper  to  consider  the  in- 
jury, if  any,  by  reason  of  the  farm  being 
thrown  open  until  the  company  fences  the 
right  of  way.  Chicago,  etc.,  R.  Co.  v. 
Greiney,  137  111.  028,  25  N.  E.  798;  Centralia, 
etc.,  R.  Co.  V.  Brake,  125  HI.  393,  17  N.  E. 
820;  St.  Louis,  etc.,  R.  Co.  v.  Kirby,  104  111. 
345.  So  the  additional  expense  to  the  owner 
of  fencing  rendered  necessary  by  taking  the 
strip  for  a  railroad  is  to  be  considered  in 
ascertaining  the  damages  where  the  company 
is  not  bound  to  erect  fencjes  (Louisville,  etc., 
R.  Co.  V.  Glazebrook,  1  Bush  (Ky.)  325;  Wi- 
nona, etc.,  R.  Co.  r.  Denman,  10  Minn.  267; 
Pittsburgh,  etc.,  R.  Co.  v.  Vance,  115  Pa.  St. 
325,  8  Atl.  764),  bui  not  otherwise  (Chicago, 
etc.,  R.  Co.  V.  Baker,  102  Mo.  553,  15  S.  W. 
64.  See  also  King  v.  loAva  Midland  R.  Co., 
34  Iowa  458).  Danger  arising  from  absence 
of  fencing  see  infra,  X,  E,  19,  i. 

Inconvenience  arising  from  a  division  of 
the  property  should  be  considered.  Pitts- 
burgh, etc.,  R.  Co.  V.  Vance,  115  Pa.  St.  325, 
8  Atl.  764. 

Interference   with   use   of   residue.— The 

owner  is  entitled  to  the  use  and  enjoyment 
of  his  farm  for  the  highest  and  best  use  to 
which  it  is  adapted,  and  if  a  large  portion 
of  the  farm  is  cut  off  from  the  water-supply 

[X,  E,  10] 
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11.  Where  Riparian  Lands  or  Rights  Are  Taken '^^  —  a.  Taking  Lands.  Where 
lands  liaving  appurtenant  water-riglits  are  condemned,  the  owner  is  entitled  to 
the  market  value  of  the  part  actually  taken,^''  and  to  the  damages  accruing  to  tlie 
residue  of  his  property  and  the  loss  of  the  incidental  water-rights  or  an  injury 
thereto  is  a  proper  element  of  damage.^^ 


and  the  several  parts  rendered  inconvenient 
of  access,  so  that  the  whole  is  depreciated  in 
market  value  and  damaged  for  all  time,  such 
facts  should  be  considered  in  estimating  the 
damages.  Galesburg,  etc.,  R.  Co.  v.  Milroy, 
181  111.  243,  54  N.  E.  939. 

Substitution  of  trestle  for  embankment.— 
Where  a  railroad  embankment  which  had 
been  used  as  a  continuation  of  defendant's 
levee  was  washed  away  and  was  replaced  by 
the  railroad  company  with  a  trestle,  the  jury 
might  upon  a  reassessment  of  damages  prop- 
erly take  into  consideration  that  but  for  the 
opening  in  the  embankment  defendant  could 
continue  to  use  it  as  a  levee.  Wabash,  etc., 
R.  Co.  V.  McDougall,  126  111.  Ill,  18  N.  E. 
291,  9  Am.  St.  Rep.  539,  1  L.  R.  A.  207. 

Breach  of  crossing  agreement. —  An  agree- 
ment by  a  railroad  company  to  give  a  land- 
owner a  free  subwaj'^  under  its  bridge,  as  part 
consideration  for  a  right  of  way  over  his 
land,  secures  a  valuable  right,  the  loss  of 
which,  by  the  erection  by  the  company  of  a 
dam  for  a  reservoir,  constitutes  a  part  of 
the  damages  to  be  allowed  in  a  proceeding 
by  it  to  condemn  other  lands  belonging  to  the 
same  owner  for  such  reservoir.  Chicago, 
etc.,  R.  Co.  V.  Miller,  106  Mo.  458,  17  S.  W. 
499. 

If  there  are  two  railroads  already  on  the 
land  over  which  a  right  of  way  for  a  new 
road  is  sought  to  be  condemned,  and  the  new 
road  is  to  be  near  them,  crossing  both  on  the 
tract  and  joining  one  of  them  with  its 
switch,  the  existing  condition  and  operation 
of  the  two  roads  already  there  ought  to  be 
considered  in  estimating  the  value  of  the  land 
taken  by  the  new  road  and  the  value  of  the 
remaining  land.  Union  R.  Transfer,  etc.,  Co. 
r.  Moore,  80  Ind.  458. 

Interference  with  access,  air,  light,  and  view 
as  element  of  damages  see  infra,  X,  E,  19,  g. 

Risk  of  injuring  by  fire  or  otherwise  as 
element  of  damages  see  infra,  X,  E,  19,  i. 

Smoke,  cinders,  noise,  vibration,  etc.,  as 
element  of  damage  see  infra,  X,  E,  19,  j. 

26.  Interference  with  access  to  water  see 
infra,  X,  E.  19,  g. 

27.  Langdon  v.  New  York,  59  Hun  (N.  Y.) 
434,  13  N.  Y.  Suppl.  864,  holding  that  the 
compensation  to  be  paid  for  bulkhead  prop- 
erty taken  by  a  city  in  the  construction  of 
a  new  bulkhead  line  in  front  of  it  is  not  to 
be  limited  to  a  capitalization  of  the  amount 
which  might  be  received  at  the  bulkhead  for 
wharfage  and  cranage,  since  there  is  nothing 
in  the  nature  of  the  property  to  take  it  out 
of  the  ordinary  rule  as  to  the  measure  of 
compensation,  which  is  the  market  value  of 
the  property. 

28.  Finn  v.  Providence  Gas,  etc.,  Co.  99  Pa. 
St.  631,  holding  that  the  rule  that  the  owneT 
is  entitled  to  compensation  not  only  for  the 
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land  actually  taken  but  for  injury  to  the 
residue  applies  where  land  containing  springs 
is  taken  by  a  water  company  for  a  reservoir. 
See  also  Ely  v.  Conan,  (Minn.  1903)  97  N.  W. 
737. 

29.  Rock  Island,  etc.,  R.  Co.  v.  Leisy  Brew- 
ing Co.,  174  111.  547,  51  N.  E.  572  (holding 
that  it  is  an  element  of  damage  that  the 
construction  of  the  improvement  will  deprive 
the  owners  of  their  ice  privileges)  ;  Concord 
R.  Co.  V.  Greely,  23  N.  H.  237  (holding  that 
where,  before  a  railroad  was  constructed,  a 
river  deposited  sediment  on  meadow  land, 
which  greatly  enriched  it,  and  the  deposit  is 
greatly  diminished  in  quantity  and  fertiliz- 
ing properties  by  the  construction  of  the  road, 
this  may  be  taken  into  consideration  in  fix- 
ing the  compensation)  ;  Foote  v.  Lorain,  etc., 
R.  Co.,  21  Ohio  Cir.  Ct.  319,  11  Ohio  Cir.  Dec. 
685  (holding  that  where  there  is  a  well  on 
the  land,  it  is  admissible,  as  one  element  of 
the  value,  to  show  the  cost  of  it). 

Bulkhead. —  Where  plaintiff's  wharf  rights 
were  destroyed  by  the  construction  by  a  city 
of  a  bulkhead  in  front  of  his  own,  the  fact 
that  the  city  has  granted  to  his  lessees  a  revo- 
cable license  to  build  a  shed  on  a  platform  in 
front  of  the  bulkhead,  thus  greatly  increasing 
its  value,  does  not  authorize  the  additional 
revenue  from  such  improvement  to  be  consid- 
ered in  measuring  plaintiff's  damages.  Kings- 
land  V.  New  York,  110  N.  Y.  569,  18  N.  E.. 
435  [affirming  45  Hun  198]. 

Docks  and  wharves. —  Where  by  the  exer- 
cise of  the  right  of  eminent  domain  a  perma- 
nent injury  is  caused  to  property  used  for 
dock  or  wharf  purposes,  it  is  proper  to  show 
how  much  less  the  property  would  sell  for 
in  consequence  of  the  interference.  Chicago, 
etc.,  R.  Co.  V.  Stein,  75  111.  41.  Where,  how- 
ever, the  legislature  authorized  a  public 
wharf  and  landing  to  be  made  on  land  on 
which  there  was  a  private  wharf  and  landing, 
from  which  the  owner  derived  large  profits, 
he  was  not  entitled  to  compensation  for  the- 
loss  of  profits.  Eddings  v.  Seabrook,  12  Rich. 
(S.  C.)  504. 

Ferry. —  The  value  of  a  private  ferry  oper- 
ated by  a  riparian  owner  cannot  be  con- 
sidered in  estimating  the  compensation  due 
him  for  land  taken  for  a  public  ferry  landing. 
Mills  V.  St.  Clair  County  Com'rs,  4  111.  53; 
Prosser  v.  Wapello  County,  18  Iowa  327; 
Jones  V.  Keith,  37  Tex.  394,  14  Am.  Rep.  382. 
Nor  are  riparian  owners  entitled  to  recover 
damages  caused  by  the  operation  of  a  ferry- 
boat, where  there  is  no  license  authorizing 
the  maintenance  of  a  ferry  for  hire.  Organ 
r.  Memphis,  etc.,  R.  Co.,  51  Ark.  235,  11 
S.  W.  96. 

Percolating  waters. —  In  determining  the 
value  of  percolating  waters,  it  is  competent 
to  consider  whether  the  owner  might  not  at 
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b.  Flooding  Lands.  Permanent  injury  to  land  by  flooding  it  is  a  proper  ele- 
ment of  damage.^  Thus  if  surface  water  is  deflected  the  owner  of  the  lands 
injured  thereby  is  entitled  to  compensation,^^  the  measure  of  damages  being  the 
depreciation  in  the  value  of  the  land.^^ 

e.  Taking  or  Diverting  Waters.  The  measure  of  damages  to  a  riparian  owner 
by  the  appropriation  or  diversion  of  the  waters  is  the  depreciation  in  the  value 
of  the  property  affected  by  the  taking.^^ 


any  time  be  deprived  of  them  by  the  exercise 
by  others  of  the  same  right  in  their  lands 
as  that  claimed  by  him  with  respect  to  his 
own.  Los  Angeles  v.  Pomeroy,  124  Cal.  597, 
57  Pac.  585. 

Submerged  lands. —  Where  it  is  sought  to 
condemn  land  covered  by  water,  and  there  is 
no  question  respecting  the  title  to  the  water 
itself  other  than  that  arising  from  the  owner- 
ship of  the  land  beneath  it,  the  owner  is 
entitled  to  no  compensation  other  than  the 
value  of  the  land  taken  and  the  resulting 
damage  to  the  residue  of  the  land.  Siedler 
i;.  Seely,  8  Colo.  App.  499,  46  Pac.  848. 

30.  Arkansas. — Arkansas  Cent.  R.  Co.  V. 
Smith,  71  Ark.  189,  71  S.  W.  947:  Spring- 
field, etc.,  R.  Co.  V.  Rhea,  44  Ark.  258. 

Illinois. —  Illinois  Cent.  R.  Co.  v.  Terrell, 
108  111.  App.  659. 

Maine. — -Tones  v.  Phillips,  30  Me.  455,  hold- 
ing that  where  the  owner  claims  damages  for 
flowage,  compensation  for  injury  done  to  his 
fences  and  for  the  future  annual  expense  of 
maintaining  the  fences  may  be  included. 

Maryland. —  Baltimore  v.  Merryman,  86 
Md.  584,  39  Atl.  98. 

Michigan. —  Grand  Rapids  Booming  Co.  v. 
Jarvis,  30  Mich.  308. 

31.  Illinois. —  Chicago,  etc.,  R.  Co.  ^. 
Moore,  63  111.  App.  163. 

Kansas. —  Wichita,  etc.,  R.  Co.  v.  Kuhn, 
38  Kan.  104,  16  Pac.  75. 

Missouri. —  Moss  v.  St.  Louis,  etc.,  R.  Co., 
85  Mo.  86;  Jones  v.  St.  Louis,  etc.,  R.  Co., 
84  Mo.  151. 

North  Carolina. —  Mullen  v.  Lake  Drum- 
mond  Canal,  etc.,  Co.,  130  N.  C.  496,  41  S.  E. 
1027,  61  L.  R.  A.  833;  Bell  v.  Norfolk  South- 
ern R.  Co.,  101  N.  C.  21,  7  S.  E.  467. 

Pennsylvania. —  In  re  Chatham  St.,  16  Pa. 
Super.  Ct.  103. 

Necessity  of  obstruction  —  In  an  action  for 
permanent  damages  to  land  caused  by  divert- 
ing water  on  to  it,  the  question  whether  it 
would  have  been  very  expensive  to  drain  the 
water  any  other  wav  is  immaterial.  Rice  v. 
Norfolk,  etc.,  R.  Co.',  130  N.  C.  375,  41  S.  E. 
1031. 

32.  Arkansas. —  Newgass  v.  St.  Louis,  etc., 
R.  Co.,  54  Ark.  140,  15  S.  W.  188;  Benton- 
ville  R.  Co.  V.  Baker,  45  Ark.  252. 

Illinois. —  Jacksonville,  etc.,  R.  Co.  v.  Cox, 
91  111.  500.  See,  however,  Kankakee,  etc.,  R. 
Co.  V.  Horan,  22  111.  App.  145,  holding  that 
in  case  a  railroad  company  obstructs  the  flow 
of  surface  water  to  the  injury  of  adjoining 
lands,  the  measure  of  damages,  if  the  obstruc- 
tion cannot  be  remedied,  is  the  depreciation 
in  the  value  of  the  lands  injured:  but  if  the 
injury  can  be  obviated  by  a  ditch  or  other- 


wise, the  measure  of  damages  is  the  cost  of 
the  ditch  or  other  necessary  remedy,  the  value 
of  the  land  used,  and  the  cost  of  maintain- 
ing the  ditch. 

Massachusetts. —  Walker  v.  Old  Colony, 
etc.,  R.  Co.,  103  Mass.  10,  4  Am.  Rep.  509. 

Minnesota. —  Pfleger  v.  Hastings,  etc.,  R. 
Co.,  28  Minn.  510,  11  N.  W.  72. 

Missouri. —  Clark  v.  Hannibal,  etc..  R.  Co., 
36  Mo.  202. 

North  Carolina. —  Fleming  v.  Wilmington, 
etc.,  R.  Co.,  115  N.  C.  676,  20  S.  E.  714. 

United  States. —  Chicago  r.  Taylor,  125 
U.  S.  161,  8  S.  Ct.  520,  31  L.  ed.  638,  hold- 
ing, however,  that  no  recovery  can  be  had 
for  the  flooding  as  such  unless  it  alTects  the 
selling  or  rental  value  of  the  property ;  nor 
for  the  improvements  on  the  lots,  made  for 
the  purpose  of  putting  it  to  a  certain  use, 
unless  the  lot  was  rendered  useless  for  such 
purpose. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  253. 

33.  Illinois  Cent.  R.  Co.  v.  Smith,  110  Ky. 
112,  61  S.  W.  2,  22  Ky.  L.  Rep.  1655;  Syra- 
cuse V.  Stacey,  169  N.  Y.  231,  62  N.  E.  354 
[affirming  45  N.  Y.  App.  Div.  249,  61  N.  Y. 
Suppl.  165]  (holding  that  the  damages  to 
riparian  owners  on  the  outlet  of  a  lake,  where 
the  right  to  divert  the  waters  of  the  lake  is 
appropriated,  is  the  difi'erence  in  the  value  of 
their  lands  with  and  without  the  water- 
rights  ;  and  as  to  the  waters  of  the  lake  itself 
they  have  no  rights  for  which  they  are  en- 
titled to  any  other  compensation)  ;  Lee  v. 
Springfield  Water  Co.,  176  Pa. 'St.  223,  35  Atl. 
184;  Hankey  v.  Philadelphia  Co.,  5  Pa.  Super. 
Co.  148.  Accordingly,  where  a  town  con- 
demned the  waters  of  a  brook,  the  fact  that 
the  owner  was  thereby  wholly  deprived  of 
water  for  his  pasturage  land  is  a  proper  ele- 
ment of  damage.  Fosgate  v.  Hudson,  178 
Mass.  225,  59  N.  E.  809. 

Extent  of  use  of  water. —  Where  a  city  di- 
verted a  stream  of  water  for  its  purposes, 
and  a  riparian  owner  had  a  factory  building 
on  the  stream  below  a  dam,  with  the  right 
to  use  the  water  for  manufacturing  purposes, 
but  he  had  ceased  to  use  the  building  as  a 
factory,  and  had  converted  it  into  a  tenement- 
house,  and  also  possessed  the  right  to  flow 
certain  lands  above  the  dam,  the  committee 
is  not  required  as  a  matter  of  law  to  assess 
the  damages  to  the  property  below  the  dam 
at  what  it  might  be  worth  for  manufacturing 
purposes,  and  that  above  the  dam  as  equiva- 
lent to  the  gain  to  the  owners  of  the  land  in 
being  relieved  of  the  flowage.  New  Britain 
r.  Sargent,  42  Conn.  137.  Where  the  right 
to  use  all  the  waters  of  a  stream  at  a  cer- 
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d.  Polluting  Waters.  The  injury  caused  bj  the  pollution  of  water  in  a  stream 
constitutes  an  element  of  damage  in  connection  with  the  taking  of  land.^ 

e.  Taking  Water-Power.  Ihe  measure  of  damages  for  taking  or  diminishing 
a  water-power  is  the  difference  between  the  market  value  of  the  property  before 
the  power  is  affected  and  afterward.^^ 


tain  point  is  appropriated,  the  compensation 
should  be  on  the  basis  of  the  market  value 
©f  the  use  of  all  the  water  at  that  point; 
and  the  right  to  compensation  for  the  value 
®f  all  the  water  is  not  affected  by  the  fact 
that  the  city  which  condemned  the  right  was 
not  then  capable  of  holding  or  diverting  the 
whole  supply.  Henderson  v.  Orange,  9  N.  J. 
L,  J.  71.  See  also  Smith  v.  Concord,  143 
Mass.  253,  9  N.  E.  642.  Where  a  stream  run- 
ning through  a  farm  is  taken  by  a  village  for 
its  waterworks,  the  owner  is  entitled  not  only 
to  the  damages  caused  by  being  deprived  of 
the  water  for  farm  purposes,  but  also,  if  he 
lias  laid  out  a  part  of  the  farm  in  village 
lots,  to  damages  for  being  deprived  of  the 
opportunity  to  sell  water-rights  to  purchas- 
ers of  lots.  Bridgeman  i\  Hardwick,  67  Vt. 
653,  32  Atl.  502.  Where  a  stream  is  taken  by 
a  water-supply  company,  the  owner  is  enti- 
tled to  compensation,  notwithstanding  that 
he  made  no  use  of  the  stream  prior  to  its 
being  taken,  as  the  amount  of  the  compensa- 
tion is  to  be  based  not  upon  the  past  ad- 
vantage to  the  owner  of  the  use  of  the  stream 
l)ut  upon  the  value  of  the  right  of  which  he 
iR  deprived.  Trent- Stoughton  i\  Barbados 
Water  Supply  Co.,  [1893]  A.  C.  502,  62  L.J. 
F.  C.  123,  69  L.  T.  Rep.  N.  S.  164,  1  Re- 
ports 403. 

Rights  affected. —  The  rights  of  a  riparian 

proprietor  in  the  waters  of  one  stream  above 
its  junction  with  another  are  not  impaired 
l)y  the  appropriation  of  his  rights  in  the 
^^aters  of  the  other;  nor  does  such  taking  al- 
ter the  existing  rights  of  proprietors  below 
the  junction  of  the  streams.  Accordingly  the 
award  need  include  no  compensation  as  for 
a,  consequential  loss  which  he  may  subse- 
quently suflFer  should  his  interruption  of  the 
natural  flow  of  the  stream  not  taken  be  at 
any  time  an  infringement  of  the  rights  of 
the  lower  proprietors.  New  London  Water 
Com'rs  V.  Perry,  69  Conn.  461,  37  Atl.  1059. 

Worthlessness  of  water. —  Where  it  was 
claimed  that  a  right  of  way  through  a  farm 
involved  injury  by  the  diversion  of  a  stream 
which  was  useful  for  stock-watering  pur- 
poses, evidence  is  competent  that  the  stream 
liad  become  worthless  for  such  purposes  by 
reason  of  pollution,  although  such  pollution 
was  the  wrongful  act  of  a  third  person.  Kier- 
iian  V.  Chicago,  etc.,  R.  Co.,  123  111.  188,  14 
N.  E.  18. 

Obstruction  of  waters. —  If  land  bordering 
upon  a  navigable  river  is  taken  under  legis- 
lative authority  for  the  erection  of  a  bridge, 
the  owner  of  the  land,  a  part  of  which  was 
taken  for  the  bridge,  cannot  claim  compensa- 
tion for  the  anticipated  obstruction  to  navi- 
gation. Matter  of  Water  Com'rs,  3  Edw. 
(N.  Y.)  290.  And  where  the  flow  of  water 
in  a  stream  is  merely  obstructed,  the  corpora- 
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tion  so  obstructing  it,  if  acting  under  legis- 
lative authority,  is  liable  for  only  such  in- 
jury as  results  from  the  want  of  due  care 
and  skill  in  arranging  its  works.  Bellinger 
V.  New  York  Cent.  R.  Co.,  23  N.  Y.  42. 

34.  Joplin  Consol.  Min.  Co.  v.  Joplin,  124 
Mo.  129,  27  S.  W.  406  (holding  that,  al- 
though the  ordinance  providing  for  the  con- 
demnation of  a  strip  of  land  through  a  farm 
for  the  construction  of  a  sewer  does  not  ex- 
pressly give  the  right  to  discharge  the 
sewage  into  a  stream  passing  through  the 
farm,  still  if  this  is  necessary,  the  owner 
should  be  compensated  for  the  injury  result- 
ing from  such  discharge)  ;  Rudolph  v,  Penn- 
sylvania Schuylkill  Valley  R.  Co.,  186  Pa.  St, 
511,  40  Atl.  1083  (holding  that  consequential 
damages  from  pollution  of  water  on  a  tract  of 
land  over  which  a  railroad  is  located  are  to 
be  recovered  in  the  condemnation  proceedings, 
with  the  other  damages  for  taking  the  right 
of  way  and  the  construction  and  operation  of 
the  road)  ;  New  Odorless  Sewerage  Co.  v.  Wis- 
dom, 30  Tex.  Civ.  App.  224,  70  S.  W.  354 
(holding  that  where  defendant  emptied  its 
sewers  into  a  creek  which  flowed  through 
plaintiff's  land,  it  is  liable  for  the  injuries 
caused,  notwithstanding  care,  science,  and 
skill  were  exercised  in  constructing  the 
sewers,  and  the  creek  was  the  natural  drain- 
age of  the  territory  included  in  the  sewerage 
system).    See  also  supra,  X,  D,  8. 

35.  Hot  Springs  R.  Co.  v.  Tyler,  36  Ark. 
205;  Cowdry  v.  Woburn,  136  Mass.  409  (hold- 
ing that,  in  assessing  damages  to  a  mill  privi- 
lege caused  by  the  taking  of  water  from  the 
pond  for  a  public  municipal  purpose,  the 
diminution  in  the  fair  market  value  of  the 
mill  with  its  appurtenant  water-rights,  caused 
by  the  present  and  prospective  right  to  use 
the  waters  which  would  otherwise  come  to  the 
mill,  with  interest  from  the  time  the  water 
\i'as  first  actually  diverted,  is  the  proper 
measure  of  compensation)  ;  Butler  Hard  Rub- 
ber Co.  V.  Newark,  61  N.  J.  L.  32,  40  Atl.  224 
(holding  that  where  two  methods  of  ascertain- 
ing such  difference  in  value  are  suggested,  one 
based  on  a  readjustment  of  an  old  engine,  and 
the  other  on  the  installation  of  a  new  plant,  it 
is  proper  to  submit  to  the  jury  the  feasibility 
of  either  of  the  two  methods,  with  instruc- 
tions to  estimate  the  cost  of  supplying  said 
power,  as  a  means  of  deciding  the  question  of 
compensation,  and  in  case  they  decide  on  a 
readjustment  to  allow  the  owner  the  cost  of 
the  old  engine,  in  comparison  with  the  amount 
of  work  done  by  it  elsewhere,  and  the  amount 
to  be  done  there).    See  also  supra,  X,  E,  7. 

Injury  to  the  unused  and  surplus  water- 
power  is  a  legal  ground  of  claim.  Dorian  V. 
East  Brandywine,  etc.,  R.  Co.,  46  Pa.  St.  520. 

Storage  reservoir  privileges. —  One  having 
a  mill  on  an  outlet  of  a  lake  the  waters  of 
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12.  Where  Street  or  Highway  Is  Opened  —  a.  General  Rules.  Where  a  highway 
is  laid  out  tlirougli  a  tract  of  land,  the  owner  is  to  be  compensated  for  all  injury 
done  to  his  land,  including  not  only  the  value  of  the  land  actually  taken,^^  but  also 
the  injury  to  the  residue.^^  It  is  connnonly  held  that  the  proper  elements  of  dam- 
age are  whatever  tend  to  make  the  land  of  less  value  after  the  location  than  it  was 
before.^  Thus  the  injury  caused  by  separating  a  tract  of  land  into  inconvenient 
divisions,^  by  establishing  a  different  grade,^^  or  by  cutting  off  tlie  owner  from 
water  has  been  held  a  proper  element  of  damage.  By  the  general  rule  the 
necessity  of  building  additional  fences  caused  by  the  opening  of  the  higliway  is, 
at  least  when  country  property  is  taken,  an  element  of  the  owner's  damage,'*^ 


which  are  condemned  for  a  city  water-supply 
can  claim  compensation  only  for  the  water- 
power  privileges,  and  not  for  storage  reser- 
voir privileges.  Matter  of  Daly,  72  N.  Y.  App. 
Div.  394,  70  N.  Y  Suppl.  28. 

Separate  award. —  In  condemning  land  for  a 
public  park,  there  can  be  no  separate  award 
for  a  water-power  which  is  merely  appur- 
tenant to  the  land  taken,  but  its  value  should 
be  included  in  the  award  for  the  land.  Mat- 
ter of  Public  Parks,  53  Hun  (N.  Y.)  280, 
6  N  Y.  Suppl.  750 

36.  Com.  r.  Coombs,  2  Mass.  489;  In  re 
Mt  Washington  Road  Co.,  35  N.  H.  134. 

Damages  where  a  highway  is  laid  out  across 
a  railroad  right  of  way  see  supra,  X,  E,  9, 
a,  (I). 

37  District  of  Columbia  i'.  Moore,  5  App. 
Cas.  (D.  C.)  497  (where  the  owner  was 
divested  of  the  beneficial  use  of  the  residue)  ; 
Dickinson  County  v.  Hogan,  39  Kan.  606,  18 
Pac.  611;  Com.  v.  Coombs,  2  Mass.  489;  In  re 
Mt.  Washington  Road  Co.,  35  N.  H.  134. 

38.  Dickinson  County  v.  Hogan,  39  Kan. 
606,  18  Pac.  611. 

39.  Dickinson  County  v.  Hoga-n,  39  Kan. 
606,  18  Pac  611;  In  re^Ut.  Washington  Road 
Co.,  35  N.  H  134;  Perryman,  etc.,  Plank- 
Road  Co.  V.  Ramage,  20  Pa.  St.  95,  holding 
that  damage  was  recoverable  for  destroying 
the  symmetry  of  the  owner's  fields  if  any  real 
injury  was  done  thereby  to  the  farm. 

40.  Hartshorn  v.  Worcester  County,  113 
Massk  111  (holding  that,  where  the  new  grade 
ip  below  the  level  of  the  adjoining  house  and 
lot,  the  cost  of  cutting  down  the  land  and 
building  a  basement  under  the  house  with  a 
door  and  interior  ascent  are  proper  elements 
of  damage,  if  such  alterations  are  the  most 
reasonable  and  economical  means  of  restoring 
the  property  to  its  former  condition ;  and  that 
the  damages  are  not  confined'  simply  to  the 
injury  caused  to  the  right  of  lateral  support 
for  the  soil  exclusive  of  the  building)  ;  In  re 
Oration  St.,  9  N.  J.  L.  J  346 ;  Patton  v.  Phila- 
delphia, 175  Pa.  St  88^  34  Atl.  344  (holding 
that  if  the  new  grade  is  above  the  abutting 
property,  evidence  of  the  amount  it  would 
cost  to  fill  up  the  lot  so  that  it  may  conform 
to  and  be  available  for  use  at  the  new  grade 
is  admissible  to  be  considered  in  connection 
with  the  other  circumstances  in  determining 
the  value  of  the  lot  before  and  after  the  street 
was  opened) . 

Damages  sufficient  to  erect  a  retaining  wall 
to  support  the  soil  of  the  lot  cannot  be  re- 
covered by  the  owner,  but  his  damages  must 


be  reckoned  only  by  the  actual  value  of  the 
property  taken,  less  the  enhanced  value,  if 
any,  resulting  from  the  improvement  of  the 
street.  "  The  appellant  may  build  a  wall  and 
continue  in  the  enjoyment  of  his  garden;  but 
upon  no  legal  principle  can  he  charge  the  ex- 
pense to  the  public,  if,  by  adopting  another 
course,  he  might  avoid  the  necessity  of  in- 
curring it."  In  re  Furman  St.,  17  Wend. 
(N.  Y.)  649,  671. 

Where  the  city  appropriates  only  the  ease- 
ment of  lateral  support  and  leaves  to  the 
owner  the  general  dominion  over  the  property 
and  the  use  of  it  for  all  purposes  not  incon- 
sistent with  the  special  purpose  of  furnishing 
the  necessary  support  to  the  street,  the  owner 
is  not  entitled  to  the  value  of  the  fee,  but  his 
damages  are  only  for  the  taking  of  the  ease- 
ment.   Dodson  V.  Cincinnati,  34  Ohio  St.  276. 

4U  Readington  r.  Dilley,  24  N.  J.  L.  209. 
See  also  Parker  County  v.  Jackson,  5  Tex. 
Civ.  App.  36,  23  S.  W.  924,  holding,  however, 
that  evidence  of  this  fact  is  admissible  only 
to  show  the  diminution  in  the  value  of  the 
land, 

43.  Indiana. —  Watson  v.  Crowsore,  93  Ind. 
220. 

Kansas. —  Van  Bentham  v.  Osage  County, 
49  Kan.  30,  30  Pac.  Ill;  Dickinson  County  v. 
Hogan,  39  Kan.  606,  18  Pac.  611. 

Massachusetts. —  Stone  v.  Heath,  135  Mass. 
561;  Com.  v.  Coombs,  2  Mass.  489. 

New  Hampshire. —  In  re  Mt.  Washington 
Road  Co.,  35  N.  H.  134. 

New  Jersey. —  Readington  Tp.  v.  Dilley,  24 
N.  J.  L.  209. 

Oregon. —  Putnam  v.  Douglas  County,  6 
Oreg.  328,  25  Am.  Rep.  527. 

Pennsylvania. —  Perrysville,  etc.,  Plank- 
Road  Co.  V.  Ramage,  20  Pa.  St.  95.  Contra, 
McClenachan  v.  Curwen,  6  Binn.  509,  the 
difference  in  the  two  cases  being  due  to  the 
fact  that  the  supplement  of  April  27,  1849, 
had  not  been  passed  when  the  latter  case  was 
decided. 

South  Carolina. —  Eddings  v.  Seabrook,  12 
Rich.  504. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  248. 

See,  however,  Dulaney  v.  Nolan  County,  85 
Tex.  225,  20  S.  W.  70,  holding  that  if,  before 
the  land  is  inclosed  or  the  claimant  for  dam- 
ages has  an  interest  therein,  the  highway  is 
laid  out,  the  claim  for  damages  will  not  be 
allowed. 

If  a  road  is  laid  along  the  line  of  a  farm, 
but  takes  no  portion  of  the  farm,  the  owner 
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whether  such  necessity  is  a  present  one  or  one  which  will  arise  in  the  f  uture.'^^  In 
some  jurisdictions,  however,  no  allowance  can  be  made  for  a  fence  as  such, 
although  the  fact  that  the  land  has  been  thrown  open  and  left  unfenced  may  enter 
into  the  consideration  of  the  appraisers  in  arriving  at  the  appreciative  value  of  the 
remaining  premises/^  If  the  land  taken  is  city  property  the  owner  is  not  entitled, 
in  the  absence  of  an  ordinance  requiring  it,  to  damages  for  fencing  his  property, 
unless  the  fencing  is  shown  to  be  necessary .^^  Upon  opening  a  street  in  a  city  no 
compensation  need  be  made  for  injury  to  lots  not  abutting  on  the  street.*^  The 
owner  is  not  entitled,  as  a  distinct  element  of  damage,  to  the  cost  of  curbing,  pav- 
ing, etc.,  which  will  probably  be  required  in  the  future ;  ^'^  neither  can  he  have 
damages  for  the  cost  of  removing  snow  from  the  sidewalk  of  the  street  to  be 
opened.^^  Injuries  which  may  arise  from  the  opening  of  a  neighboring  street 
which  has  been  laid  out  but  which  is  not  yet  opened  cannot  be  considered,^^  and 
the  fact  that  another  street  had  many  years  before  been  laid  out  across  the  same 
plat  but  never  opened  cannot  be  considered,  for  the  damages  should  be  assessed 
with  reference  only  to  the  proposed  opening.^^ 

b.  Taking  of  Private  Way.  A  private  way  cannot  be  changed  into  a  public 
highway  without  compensation  to  the  owner  of  the  land,  even  though  the  new 
way  may  be  straighter,  wider,  and  a  better  road  for  the  public,^^  and  the  damages 
should  be  sufficient  to  cover  all  the  incidents  of  its  condition.^^  The  value  of  tlie 
existing  way  with  reference  to  the  cost  of  construction  and  state  of  repairs  should 
be  considered. 

13.  General  and  Special  Damages.  To  entitle  an  owi.er  to  damages  for  inju- 
ries to  the  residue  of  a  tract  of  which  a  part  is  taken,  the  injuries  must  be  special 
and  peculiar  to  that  tract,  and  not  such  as  are  general  and  common  to  other  lands 
in  the  neighborhood  not  abutting  on  the  improvement.^"^ 


is  not  entitled  to  compensation  for  the  extra 
expense  of  maintaining  the  fence  after  the 
road  is  used.  People  v.  Oneida  County  Sup'rs, 
19  Wend.  (N.  Y.)  102,  so  holding  under  a 
statute  which  provided  for  damages  to  be  as- 
sessed by  a  jury  upon  the  application  of  the 
commissioners,  or  of  the  owner  of  the  land 
"  through  which  the  road  is  laid  out." 

43.  Jones  X).  Barclay,  2  J.  J.  Marsh.  (Ky.) 
73. 

44.  Hanrahan  Fox,  47  Iowa  102  [follow- 
ing Henry  v.  Dubuque,  etc.,  E,.  Co.,  2  Iowa 
2881  ;  Parker  County  v.  Jackson,  5  Tex.  Civ. 
App.  36,  23  S.  W.  924. 

45.  Detroit  v.  Beecher,  75  Mich.  454,  42 
N.  W.  986,  4  L.  R.  A.  813. 

46.  Beale  v,  Boston,  166  Mass.  53,  43  N.  E. 
1029.  See  also  Evansville,  etc.,  R.  Co.  v. 
Charlton,  6  Ind.  App.  56,  33  N.  E.  129. 

47.  Detroit  v.  Beecher,  75  Mich.  454,  42 
N.  W.  986,  4  L.  R.  A.  813;  In  re  Barbadoes 
St.,  8  Phila.  (Pa.)  498;  In  re  Fifty-Second 
St.,  2  Pa.  Co.  Ct.  554,  in  which  case  it  was 
held  that  such  a  charge  is  merely  speculative. 
See  In  re  Passyunk  Ave.,  2  Pa.  Co.  Ct.  269. 

48.  Detroit  v.  Beecher,  75  Mich.  454,  42 
N.  W.  986,  4  L.  R.  A.  813. 

49.  Grugan  v.  Philadelphia,  158  Pa.  St. 
337,  27  Atl.  1000.  See  also  Gamble  v.  Phila- 
delphia, 162  Pa.  St.  413,  29  Atl.  739. 

50.  In  re  Negley  Ave.,  146  Pa.  St.  456,  23 
Atl.  221. 

'51.  Ayres  v.  Richards,  41  Mich.  680,  3 
N.  W.  179. 

52.  Ford  v.  Lincoln  County  Com'rs,  64  Me\ 
408,  holding  that  a  bridge  upon  the  way  is 
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not  the  subject  of  distinct  appraisal,  but  the 
land  as  it  existed  at  the  time  of  its  taking 
should  be  so  appraised  as  to  give  the  owner 
full  compensation  for  all  damages  sustained 
by  the  sequestration  of  his  property. 

53.  Beale  v.  Boston,  166  Mass.  53,  43  N.  E. 
1029  (holding  that  where  the  city  has  taken 
the  private  way  of  a  man  who  owned  the  fee 
thereof,  it  is  proper  to  admit  evidence  to 
show  not  only  the  market  value  of  the  land 
but  the  value  of  the  improvement  made  by  the 
owner  in  grading  the  way  and  putting  a  sewer 
into  it,  as  well  as  the  increased  cost  of  build- 
ing on  the  owner's  remaining  abutting  lots  by 
reason  of  the  existing  city  ordinances  and 
regulations  applicable  to  public  streets,  and 
the  increased  cost  of  the  movement  of  soil 
from  the  lots)  ;  In  re  Reed,  13  N.  H.  381. 
Contra,  Prince  v.  Braintree,  64  Vt.  540,  542, 
26  Atl.  1095. 

54.  Chicago,  etc.,  R.  Co.  v.  Stein,  75  111.  41 ; 
Bangor,  etc.,  R.  Co.  v.  McComb,  60  Me.  290; 
Kansas  City,  etc.,  R.  Co.  v.  Dawley,  50  Mo. 
App.  480. 

A  mere  delay  in  travel  resulting  from  the 
lawful  construction  of  railroad  tracks  in  a 
street  is  not  a  damage  to  property  not  directly 
abutting  upon  that  street,  for  the  reason  that 
whatever  injury  is  suffered  thereby  is  an  in- 
jury suffered  in  common  with  the  entire  com- 
munity; and  even  though  one  piece  of  prop- 
erty may  suffer  in  a  greater  degree  than  an- 
other, nevertheless  the  injury  is  not  different 
in  kind.  Robert  Mitchell  Furniture  Co.  v. 
Cleveland,  etc.,  R.  Co.,  10  Ohio  S.  &  C.  PI. 
Dec.  218,  7  Ohio  N.  P.  639. 
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14.  Nominal  Damages  —  a.  In  General.  While  substantial  damages  should  be 
■awarded  where  there  is  a  reasonable  probability  that  the  owner  may  suffer  sub- 
stantial injury,  yet  where  there  is  no  evidence  tending  to  show  that  fact,  only 
nominal  damages  should  be  assessed,  even  if  any  are  to  be  allowed. 

b.  Taking  Property  Previously  Devoted  to  Public  Use  or  Subject  to  Easement 
—  (i)  For  Street  Purposes  —  (a)  Easement  Taken  —  (1)  In  General.  One 
whose  property  is  taken  for  street  purposes  is  not  ipso  facto  entitled  to  even 
nominal  damages.^*^  Where  real  estate  taken  for  a  street  is  already  subject  to  an 
easement  requiring  the  owner  to  keep  open  a  private  way  having  all  the  charac- 
teristics of  a  public  street,  as  where  for  example  he  has  platted  it  and  sold  lots 
with  reference  to  the  streets  shown  on  the  plot,  the  measure  of  damages  to  the 
owner  of  the  fee  is  not  the  full  value  of  the  property,  but  its  value  subject  to  the 


Depreciation  in  value. — Both  values  of  land 
of  which  a  part  is  taken  for  a  railroad,  that 
before  and  that  after  the  taking,  are  the  gen- 
-eral  market  values  of  the  particular  lot,  con- 
sidering such  advantages  or  disadvantages  as 
are  special  and  peculiar  to  it,  without  refer- 
ence to  the  rise  or  fall  common  to  that  lot 
with  the  property  in  the  neighborhood  conse- 
quent on  the  coming  in  of  the  railroad.  Harris 
V.  Scliuylkill  River  East  Side  R.  Co.,  141  Pa. 
St.  242,  21  Atl.  590,  23  Am.  St.  Rep.  278. 

Inconveniences  and  annoyances  common  to 
other  lands  in  the  neighborhood  do  not  con- 
stitute elements  of  damage.  Gates  v.  Kansas 
City,  etc.,  R.  Co.,  Ill  Mo.  28,  19  S.  W.  957; 
Sedalia,  etc.,  R.  Co.  v.  Abell,  18  Mo.  App. 
632;  Ft.  Worth,  etc.,  R.  Co.  v.  Garvin,  (Tex. 
Civ.  App.  1894)  29  S.  W.  794;  Chicago,  etc., 
R.  Co.  V.  Ritter,  1  Tex.  App.  Civ.  Cas.  §  266 ; 
Brainard  v.  Mississippi  R.  Co.,  48  Vt.  107, 
holding  that  where  a  plank-road  running 
through  a  farm  is  taken  by  a  railroad  for  its 
right  of  way,  the  deprivation  of  the  use  of  the 
plank- road  by  the  owner  of  the  farm  was  not 
an  injury  different  from  that  sustained  in 
common  by  the  whole  public. 

Special  damages. — The  proximity  of  a  depot 
and  the  number  of  tracks  laid  upon  the  right 
of  way  (Cummins  v.  Des  Moines,  etc.,  R.  Co., 
63  Iowa  397,  19  N.  W.  268),  as  well  as  the 
exposure  of  the  property  to  particular  injuries 
from  the  proximity  of  the  road  (Fremont, 
etc.,  R.  Co.  V.  Meeker,  28  Nebr.  94,  44  N.  W. 
79;  Missouri  Pac.  R.  Co.  v.  Hays,  15  Nebr. 
224,  18  N.  W.  51),  are  proper  to  be  considered 
in  assessing  damages  for  taking  a  right  of 
way  for  a  railroad.  Injury  to  land  arising 
from  the  proximity  of  a  sew^er,  so  far  as  it  is 
due  to  proximity  caused  by  taking  part  of  the 
land  and  is  such  as  would  not  have  resulted 
but  for  the  taking,  may  be  considered  in  de- 
termining the  damages,  although  the  owner 
would  not  be  entitled  to  compensation  for 
similar  injury  if  no  land  had  been  taken. 
Lincoln  v.  Com.,  164  Mass.  368,  41  N.  E.  489. 

Special  injury:  To  business  see  infra,  X, 
E,  19,  d,  (I).  Where  street  or  highway  is 
taken  for  other  public  use  see  supra,  X,  E,  9, 
b.  (I),  (A). 

55.  Brown  v.  Waterbury,  75  Conn.  727,  54 
Atl.  1005;  Matter  of  Brookfield,  78  N.  Y. 
App.  Div.  520,  79  N.  Y.  Suppl.  1022,  81  N.  Y. 
Suppl.  10  (a  case  in  which  it  was  held  that, 
•even  if  it  be  conceded  that  the  fee  in  land 


deeded  for  flowage  was  in  the  successors  of 
the  grantors,  their  interest  was  so  intangible 
and  practically  valueless  that  a  commis- 
sioners' report  fixing  the  damages  at  a  nom- 
inal sum  would  not  be  considered  erroneous)  ; 
Crary  v.  Port  Arthur  Channel,  etc.,  Co.,  (Tex. 
Civ.  App.  1899)  49  S.  W.  703  (holding  that 
where  land  on  a  water  front  is  appropriated 
for  a  ship  channel,  evidence  that  the  channel 
will  interfere  with  navigation  in  a  certain 
bayou  is  inadmissible,  in  the  absence  of  a 
showing  that  the  land  not  taken  extends  to 
the  bayou  or  will  at  least  be  substantially 
damaged ) . 

Bare  legal  title. —  Petitioner  is  at  liberty 
to  show  that  defendant  has  only  a  bare  legal 
title,  without  any  equitable  interest,  and  that 
consequently  his  damages  are  merely  nominal. 
Colorado  Cent.  R.  Co.  v.  Allen,  13  Colo.  229, 
22  Pac.  605. 

Street  taken  for  park. — Substantial  awards 
should  be  made  for  those  streets  which  are 
embraced  within  park  limits,  where  the  de- 
partment of  parks  may  close  them ;  because 
the  land,  being  thus  diverted  from  the  pur- 
pose to  which  it  was  dedicated,  would  revert 
to  the  original  owner.  Matter  of  Public 
Parks,  53  Hun  (N.  Y.)  280,  6  N.  Y.  Suppl. 
750. 

Value  of  reversion. —  Where  the  land 
sought  to  be  condemned  has  been  leased  by 
one  defendant  to  another  defendant  for  a 
term  of  nine  hundred  and  ninety-nine  years, 
and  the  only  evidence  as  to  the  value  of  the 
reversion  is  that  it  has  no  market  value,  it  is 
not  erroneous  to  refuse  even  nominal  damages 
to  the  lessor.  Chicago  West  Div.  R.  Co.  v. 
Metropolitan  West  Side  El.  R.  Co.,  152  111. 
519,  38  N.  E.  736. 

Personal  property. —  Where  personal  prop- 
erty is  taken,  the  owner  cannot  recover  even 
nominal  damages,  if  there  was  no  actual  in- 
jurv.  Morris,  etc.,  Mut.  Coal  Co.  v.  Dela- 
ware, etc.,  R.  Co.,  190  Pa.  St.  448,  42  Atl. 
883. 

Nominal  damages  for  taking  possession  be- 
fore award  see  infra-,  X,  E,  18,  n. 

56.  Matter  of  One  Hundred  and  Sixteenth 
St.,  1  N.  Y.  App.  Div.  436,  37  N.  Y.  Suppl. 
508  (holding  that  if  an  easement  in  land 
taken  for  a  street  is  for  a  purpose  with  which 
the  use  of  the  land  as  a  street  will  not  inter- 
fere, the  owner  of  the  easement  is  entitled  to 
no  damages)  ;  Gamble  v.  Philadelphia,  2  Pa- 
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easement,^^  the  general  rule  being  tliat  the  damages  are  norninal.^^  So  the  holder 
of  the  fee  in  a  street  which  lias  not  been  opened  is  not  entitled  to  substantial  but 
only  to  nominal  compensation  on  its  being  opened,  where  it  has  been  previously 
dedicated  as  a  street.^^  Where  a  grantee  takes  under  a  conveyance  bounding  him 
on  a  road  reserved  by  his  grantors  for  a  public  highway,  he  is  not  entitled  to  com- 
pensation when  the  road  is  opened  by  the  public  authorities,  there  not  having 
been  twenty  years'  adverse  possession.^ 

(2)  Highway  Over  Railroad.  Where  a  municipality  extends  a  street  across 
a  railroad  right  of  way,  the  damages  are  ordinarily  only  nominal,  since  the  rail- 
road company  still  retains  the  i-ight  to  use  its  land  as  before.^^ 

(b)  Eee  Talcen.  It  is  well  settled  that  the  owner  of  land  which  is  subject  to 
easements  vested  in  adjoining  owners  is  entitled  to  substantial  damages,  where  the 
fee  is  sought  to  be  acquired  under  legislative  or  municipal  authority  for  the 
purposes  of  a  public  street.^^ 

(ii)  For  Railroad  Purposes.  An  abutting  owner  can  recover  only  nominal 
damages  for  the  occupation  of  a  street  by  a  railroad,  unless  he  shows  that  he  has 
sustained  actual  damages.^^    Where  one  railroad  company  crosses  the  tracks  of 


Dist.  560  (so  holding,  although  the  land  taken 
is  all  the  owner  possesses,  and  although  it  lies 
wholly  within  the  body  of  the  proposed  street, 
as  the  jury  may  find  it  to  be  substantially 
worthless ) . 

57.  Moale  v.  Baltimore,  5  Md.  314,  61  Am. 
Dec.  276;  In  re  Eleventh  St.,  169  N.  Y.  607, 
62  N.  E.  1098;  Matter  of  One  Hundred  and 
Sixteenth  St.,  1  N.  Y.  App.  Div.  436,  37  N.  Y. 
Suppl.  508;  Matter  of  Ninety-Fourth  St.,  22 
Misc.  (N.  Y.)  32,  49  N.  Y.  Suppl.  600. 

The  fact  that  the  land  is  already  subject  to 
a  right  of  way  is  one  for  the  consideration  of 
the  jury.  Crowell  v.  Beverly,  134  Mass.  98; 
Gamble  v,  Philadelphia,  162  Pa.  St.  413,  29 
Atl.  739.  See,  however,  Easton  Borough  v. 
Rinek,  116  Pa.  St.  1,  9  Atl.  63. 

The  owner  is  entitled  to  at  least  nominal 
damages.  Speir  v.  Utrecht,  121  N.  Y.  420,  24 
N.  E.  692  [modifying  49  Hun  294,  2  N.  Y. 
Suppl.  426].  See  also  Keinhardt  v.  Buffalo, 
15  N.  Y.  Suppl.  844.  And  where  a  house  is 
built  on  land  over  which  a  private  way  exists 
in  favor  of  a  third  person,  and  a  street  is  laid 
out  over  the  way,  the  owner  may  recover  the 
value  of  the  right  to  have  the  house  remain  on 
the  land  until  its  removal  is  required  for  the 
purposes  of  the  way.  Tufts  v.  Charlestown,  4 
Gray  (Mass.)  537. 

58.  Stetson  v.  Bangor,  73  Me.  357 ;  Bartlett 
v.  Bangor,  67  Me.  460;  Moale  v.  Baltimore,  5 
Md.  314,  61  Am.  Dec.  276;  In  re  Adams,  141 
N.  Y.  297,  36  N.  E.  318;  Clean  v.  Steyner, 
135  N.  Y.  341,  32  N.  E.  9,  17  L.  R.  A.  640; 
In  re  Buffalo,  131  N.  Y.  293,  30  N.  E.  233,  27 
Am.  St.  Rep.  592,  15  L.  R.  A.  413;  Matter  of 
North  Fifth  St.,  64  N.  Y.  App.  Div.  611,  71 
N.  Y.  Suppl.  644 ;  Matter  of  Eleventh  St.,  64 
N.  Y.  App.  Div.  609,  71  N.  Y.  Suppl.  824; 
Matter  of  New  York,  54  N.  Y.  App.  Div.  479, 
67  N.  Y.  Suppl.  57;  Matter  of  Ethel  St.,  3 
Misc.  (N.  Y.)  403,  24  N.  Y.  Suppl.  689;  In  re 
Olean,  14  N.  Y.  Suppl.  54;  In  re  North  Third 
Ave.,  3  N.  Y.  Suppl.  641 ;  Matter  of  Munson, 
9  N.  Y.  St.-  126.  See,  however.  In  re  Brook- 
lyn Heijrhts,  48  Barb.  (N.  Y.)  288. 

59.  Franklin  Wharf  Co.  v.  Portland,  46  Me. 
42;  Walker  r.  Manchester,  58  N.  H.  438; 

[X,  E.  14,  b,  (I),  (A),  (1)] 


In  re  Public  Parks,  6  Hun  (N.  Y.)  486;  In  re 
Twenty-Ninth  St.,  1  Hill  (N.  Y.)  189. 

Previous  user. —  Where  village  trustees 
commence  proceedings  to  lay  out  a  road,  the 
landowner  is  entitled  to  compensation  for 
such  part  of  his  land  as  is  luaken  for  the  road, 
evidence  being  admissible  to  show  what  part 
of  the  road  was  used  as  a  highway  before  the 
order  was  made.  People  v.  Haverstraw,  20 
N.  Y.  Suppl.  7. 

60.  Baldwin  v.  Buffalo,  35  N.  Y.  375 ;  In  re 
Thirty-Second  St.,  19  Wend.  (N.  Y.)  128. 

61.  Chicago,  etc.,  R.  Co.  v.  Pontiac,  169  111. 
155,  48  N.  E.  485  (holding  that  this  is  the 
rule  unless  actual  damages  are  shown)  ;  Chi- 
cago, etc.,  R.  Co.  V.  Cicero,  155  111.  51,  39 
N.  E.  577  (holding  that  where  the  part  of  the 
right  of  way  taken  for  a  street  is  used  only 
for  the  two  main  tracks  of  the  railroad,  and 
there  is  nothing  to  show  that  it  is  peculiarly 
adapted  to  any  special  use,  only  nominal  dam- 
ages should  be  allowed ) . 

The  possible  future  use  of  the  land  by  the 
company  for  other  purposes  cannot  be  con- 
sidered (Illinois  Cent.  R.  Co.  v.  Chicago,  169 
111.  329,  48  N.  E.  492),  the  possibility  of  such 
use  being  purely  speculative  (Chicago,  etc., 
R.  Co.  V.  Cicero,  157  111.  48,  41  N.  E.  640). 

62.  Matter  of  One  Hundred  and  Seventy- 
Third  St.,  78  Hun  (N.  Y.)  487,  29  N.  Y. 
Suppl.  205 ;  Matter  of  Summit  Ave.,  35  Misc. 
(N.  Y.)  59,  71  N.  Y.  Suppl.  207;  Matter  of 
Trinity  Ave.,  35  Misc.  (N.  Y.)  56,  71  N.  Y. 
Suppl.  24.  See  also  Buffalo  v.  Pratt,  131 
N.  Y.  293,  30  N.  E.  233,  27  Am.  St.  Rep.  592, 
15  L.  R.  A.  413. 

Where  the  fee  is  taken  under  authority  of 
the  legislature,  the  owner  is  entitled  to  sub- 
stantial damages,  although  other  parties  have 
easetnents  in  the  land.  Matter  of  Summit 
Ave.,  35  Misc.  (N.  Y.)  59,  71  N.  Y.  Suppl. 
207;  Matter  of  Trinity  Ave.,  35  Misc.  (N.  Y.) 
56,  71  N.  Y.  Suppl.  24. 

63.  Baltimore  Belt  R.  Co.  v.  McColgan,  83 
Md.  650,  35  Atl.  59  (holding  that  if  the  mere 
right  of  way  of  an  abutting  owner  on  an  un- 
opened street  freed  from  the  railroad  cut 
would  not  add  to  the  value  of  his  land  with- 
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another,  the  compensation  of  the  latter  is  not  limited  to  nominal  damages,  but  it 
is  entitled  to  be  compensated  for  such  injuries  as  depreciate  the  value  of  its 
property.^ 

(ill)  For  Sewem  Purposes.  Where  land  has  been  dedicated  as  a  public 
street  in  a  city,  the  owner  of  the  fee  is  entitled  to  no  more  than  nominal  damages 
for  the  additional  burden  imposed  by  reason  of  placing  a  sewer  in  the  street.^^ 

(iv)  For  Telegraph  Purposes.    Where  poles  are  erected  and  wires  strung 
in  front  of  property  in  the  country,  the  owner  is  ordinarily  entitled  only  to  nomi- 
nal damages.^^    So  a  telegraph  company  will  ordinarily  be  required  to  pay  only 
nominal  damages  where  it  constructs  its  line  over  the  right  of  way  of  a  railroad 
company. 

15.  Prospective  Damages  —  a.  Prospective  Increase  in  Value.  While  every- 
thing wliich  actually  enhances  the  present  worth  of  the  land  which  is  to  be  appro- 
priated may  be  considered  in  awarding  compensation  or  estimating  damages,*^^  yet 
a  speculative  or  prospective  increase  in  its  value  cannot  be  considered,^^  whether 
it  be  such  as  will  result  from  tlie  proposed  improvement'^^  or  from  other 


out  the  opening  of  the  street  and  material 
changes  in  the  grade,  only  nominal  damages 
can  be  recovered)  ;  Iron  Mountain  R.  Co,  v. 
Bingham,  87  Tenn.  522,  11  S.  W.  705,  4 
L.  R.  A.  622. 

The  owner  is  entitled  to  at  least  nominal 
damages,  although  no  excess  of  injuries  over 
benefits  is  shown.  Moore  v.  New  York  El.  R. 
Co.,  4  Misc.  (N.  Y.)  132,  23  N.  Y.  Suppl. 
863,  30  Abb.  N.  Cas.  (N.  Y.)  306.  See  also 
Quigley  r.  Pennsylvania  Schuylkill  Valley  R. 
Co.,  22  Wkly.  Notes  Cas.  (Pa.)  214.  Contra, 
Burkham  v.  Ohio,  etc.,  R.  Co.,  122  Ind.  344, 
23  N.  E.  799. 

Easements  in  a  street  occupied  by  an  ele- 
vated railroad  have  in  themselves  only  a  nomi- 
nal value,  aside  from  any  damage  to  the  land 
from  the  taking.  Sullivan  v.  North  Hudson 
County  R.  Co.,  51  N.  J.  L.  518,  18  Atl."  689; 
Saxton  V.  New  York  El.  R.  Co.,  139  N.  Y.  320, 
34  N.  E.  728;  Sperb  v.  Metropolitan  El.  R. 
Co.,  137  N.  Y.  596,  33  N.  E.  319;  Sloane  v. 
New  York  El.  R.  Co.,  137  N.  Y.  595,  33  N.  E. 
335;  Bookman  v.  New  Y^ork  El.  R.  Co.,  137 
N.  Y.  302,  33  N.  E.  333 ;  Hadden  v.  Metropoli- 
tan El.  R.  Co.,  75  Hun  (N.  Y.)  63,  26  N.  Y. 
Suppl.  995 ;  Lazarus  v.  Metropolitan  El.  R. 
Co.,  69  Hun  (N.  Y.)  190,  23  N.  Y.  Suppl. 
515;  Kahn  v.  New  York  El.  R.  Co.,  3  Misc. 
(N.  Y.)  611,  22  N.  Y.  Suppl.  793;  Mooney  v. 
New  York  El.  R.  Co.,  3  Misc.  (N.  Y.)  312,  22 
N.  Y.  Suppl.  795;  Cook  v.  New  York  El.  R. 
Co.,  3  Misc.  (N.  Y.)  248,  22  N.  Y.  Suppl.  790. 

64.  Chicago,  etc.,  R.  Co.  v.  Englewood  Con- 
necting R.  Co.  U5  111.  375,  4  N.  E.  246,  56 
Am.  Rep.  173.  See  also  supra,  X,  E,  9,  a, 
(n),  (A). 

65.  In  re  Wells  Ave.,  4  N.  Y.  Suppl.  301. 

66.  Postal  Tel.-Cable  Co.  v.  Bruen,  39  N.  Y. 
Suppl.  220.  If,  however,  there  is  evidence 
that  the  value  of  the  land  with  the  telegraph 
line  on  the  highway  in  front  of  it  is  less  than 
its  value  without  the  line,  it  is  erroneous  to 
limit  the  recovery  to  nominal  damages. 
Shevalier  v.  Postal  Tel.  Co.,  22  Pa.  Super.  Ct. 
506. 

67.  Ohio  Postal  Tel.  Co.  v.  Cleveland,  etc., 
R.  Co.,  11  Ohio  S.  &  C.  PI.  Dec.  52,  8  Ohio 
N.  P.  121;  Postal  Tel.  Cable  Co.  v.  Oregon 


Short  Line  R.  Co.,  23  Utah  474,  65  Pac.  735, 
90  Am.  St.  Rep.  705;  Montana  Postal  Tel. 
Cable  Co.  v.  Oregon  Short  Line  R.  Co.,  114 
Fed.  787. 

Where  the  part  of  the  right  of  way  taken 
is  not  in  actual  use  by  the  railroad  company, 
the  damages  for  such  taking  should  be  only 
nominal.  Mobile,  etc.,  R.  Co.  v.  Postal  Tel. 
Cable  Co.,  120  Ala.  21,  24  So.  408;  Mobile, 
etc.,  R.  Co.  V.  Postal  Tel.  Cable  Co.,  101  Tenn. 
62,  46  S.  W.  571,  41  L.  R.  A.  403. 

68.  Chicago  Sanitary  Dist.  v.  Loughran, 
160  111.  362,  43  N.  E.  359;  Virginia,  etc.,  R. 
Co.  V.  Elliott,  5  Nev.  358 ;  Canandaigua,  etc., 
R.  Co.  V.  Payne,  16  Barb.  (N.  Y.)  273. 

69.  Missouri. —  St.  Louis,  etc.,  R.  Co.  v. 
Knapp,  etc.,  Co.,  160  Mo.  396,  61  S.  W.  300. 

Texas. —  Sullivan  v.  Missouri,  etc.,  R.  Co., 
29  Tex.  Civ.  App.  429,  68  S.  W.  745. 

Virginia. —  Richmond,  etc.,  R.  Co.  v.  Cham- 
blin,  100  Va.  401,  41  S.  E.  750. 

Washington. —  Bellingham  Bay,  etc.,  R.  Co. 
r.  Strand,  4  Wash.  311,  30^  Pac.  144. 

United  States. —  Shoemaker  v.  U.  S.,  147 
U.  S.  282,  13  S.  Ct.  361,  37  L.  ed.  170;  Kerr 
V.  South  Park  Com'rs,  117  U.  S.  379,  6  S.  Ct. 
801,  29  L.  ed.  924. 

England.—  Reg.  v.  Poulter,  20  Q.  B.  D.  132, 
52  J.  P.  244,  57  L.  J.  Q.  B.  138,  58  L.  T.  Rep. 
N.  S.  534,  36  Wkly.  Rep.  117. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain,'^ 
§  237. 

70.  California. —  San  Diego  Land,  etc.,  Co. 
V.  Neale,  78  Cal.  63,  20  Pac.  372,  3  L.  R.  A. 
83,  holding  that  in  proceedings  to  condemn 
lands  for  a  reservoir  to  be  used  for  irrigation 
purposes,  the  fact  that  the  lands  are  con- 
siderably enhanced  in  value  by  having  irriga- 
tion facilities  afforded  them  cannot  be  taken 
into  account ;  nor  can  the  fact  that  a  dam  was 
already  in  course  of  construction  by  plaintiff 
for  its  reservoir  and  the  consequent  increase 
in  the  value  of  defendant's  land.  • 

Illinois. —  Chicago  Sanitary  Dist.  v.  Lough- 
ran, 160  111.  362,  43  N.  E.  359;  South  Park 
Com'rs  V.  Dunlevy,  91  111.  49. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  In- 
gram, 14  S.  W.  534,  12  Ky.  L.  Rep.  456. 

Maryland. —  McCormick  v.  Baltimore,  45 
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causes."^^  In  some  jurisdictions,  liowever,  the  rule  is  laid  down  that  while  the  pos- 
sible increase  in  value  on  account  of  the  proposed  improvement  cannot  be  con- 
sidered, yet  the  present  value  of  the  tract  of  which  the  whole  or  a  part  is  con- 
demnned  may  properly  be  taken  into  consideration,  although  such  value  is 
enhanced  by  the  prospective  improvement  for  which  it  is  condemned  ;  some  of 
the  cases  going  to  the  length  of  holding  that  the  present  condition  of  the  locality 
as  to  business  and  demand  for  property,  and  also  any  increase  or  development 


Md.  512;  Moale  v.  Baltimore,  5  Md.  314,  61 
hva.  Dec.  276,  both  holding  that  in  an  assess- 
ment of  damages  in  opening  a  street,  the  lot 
taken  should  be  valued  precisely  as  though  no 
street  was  to  be  opened. 

Massachusetts. —  Bowditch  v.  Boston,  164 
Mass.  107,  41  N.  E.  132 ;  May  v.  Boston,  158 
Mass.  21,  32  N.  E.  902  (holding  under  the 
betterment  act  that  land  taken  for  a  park  at 
9  time  when  its  use  for  that  purpose  had  long 
been  contemplated,  and  when  the  expectation 
of  such  use  had  increased  the  value  of  land 
in  the  neighborhood,  must  be  assessed  at  its 
market  value  before  the  contemplated  im- 
provement) :  Benton  v.  Brookline,  151  Mass. 
250,  23  N.  E  846 

Minnesota. —  Union  Depot,  etc.,  Co.  t\ 
Brunswick,  31  Minn.  297.  17  N.  W.  626,  47 
Am.  Rep.  789;  Carli  v.  Stillwater,  etc.,  R. 
Co.,  16  Minn.  260. 

Missouri. —  Pacific  R.  Co.  v.  Chrystal,  25 
Mo.  544.  See  Kansas  City  v.  Hill,  80  Mo. 
523,  holding  that  in  proceedings  to  extend  a 
street  long  since  located,  the  fact  that  the 
land  sought  to  be  condemned  lies  in  the  line 
of  the  street  extended  and  that  its  value  was 
diminished  in  consequence  may  be  considered. 

New  York. —  Water  Com'rs  v.  Lawrence,  3 
Edw.  552,  holding  that  where  land  is  taken 
for  the  purpose  of  obtaining  materials,  the 
increased  value  of  the  land  or  materials  in 
■consequence  of  the  proximity  of  the  public 
work  is  not  to  be  taken  into  consideration. 

Ohio.—  Gibson  Norwalk,  13  Ohio  Cir.  Ct. 
428,  7  Ohio  Cir  Dec.  6. 

Pennsylvania. —  Reiber  v.  Butler,  etc.,  R. 
Co.,  20]  Pa.  St  49,  50  Atl.  311;  Whitaker  v 
Phcenixville  Borough,  141  Pa.  St  327,  21  Atl. 
€04;  Harvey  v.  Lloyd,  3  Pa.  St.  331. 

Tennessee. —  Woodfolk  V.  Nashville,  etc.,  R. 
Co.,  2  Swan  422. 

Washington. —  Northern  Pac,  etc.,  R  Co.  v. 
Coleman,  3  Wash.  228,  28  Pac>  514. 

See  18  Cent.  Dig,  tit,  ''Eminent  Domain," 
§  355. 

71»  Connecticut. —  New  Milford  Water  Co. 
V.  Watson,  75  Conn.  237,  52  Atl.  947,  53  Atl, 
57. 

Massachusetts. —  Emery  v.  Boston  Terminal 
■Co.,  178  Mass.  172,  59  N  E.  763,  86  Am.  St. 
Rep  473  (holding  that  where  the  rights  of 
lessees  in  a  wharf  were  to  be  condemned, 
the  fact  that  the  owners  had  renewed  the 
lease  for  many  years  did  not  render  admis- 
sible evidence  to  show  an  increased  value  to 
the  lessees  by  reason  of  the  probability  of 
their  lease  being  further  renewed)  ;  May  y, 
Boston,  158  Mass.  21,  32  N.  E.  902. 

Nebraska. —  Omaha  Belt  R  Co.  v  McDer- 
mott,  25  Nebr.  714,  41  N.  W.  648. 
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New  York, —  In  re  New  York,  etc.,  R.  Co. 
27  Hun  151. 

Ohio. —  Powers  v.  Hazelton,  etc.,  R.  Co., 
33  Ohio  St.  429,  holding  that  in  proceedings 
to  appropriate  land  for  a  railroad,  the  differ- 
ence in  the  value  of  the  property  with  the 
improvement  and  its  value  without  it  is  the 
rule  of  compensation;  and  that  this  is  to  be 
ascertained  with  reference  to  the  present 
character  and  surroundings  of  the  land,  and 
not  by  proof  of  facts  of  a  contingent  and 
prospective  character,  such  as  probable  rents 
or  an  anticipated  monopoly  of  a  road\fav 
for  transporting  coal  through  a  ravine. 

Pennsylvania. —  Reiber  v.  Butler,  etc.,  R. 
Co.,  201  Pa.  St.  49,  50  Atl.  311. 

United  States. —  Gage  v.  Judson,  111  Fed 
350. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  237. 

72.  Arkansas. —  See  Newgass  v.  St.  Louis, 
etc.,  R.  Co.,  54  Ark.  140,  15  S.  W  188,  hold- 
ing that,  in  determining  the  value  of  the  land 
taken  for  a  railroad,  any  appreciation  or  de- 
terioration caused  to  it  especially  from  the 
building  of  the  road  on  it  will  be  disregarded, 
but  such  as  may  have  resulted  to  the  specific 
land  in  common  with  other  lands  in  the 
neighborhood  will  be  considered. 

Illinois. —  Chicago  Sanitary  Dist.  v.  Lough- 
ran,  160  111.  362,  43  N.  E.  359. 

lotva. —  Snouffer  v.  Chicago,  etc.,  R.  Co., 
105  Iowa  681,  75  N.  W.  501,  holding  that 
where  land  is  taken  for  railroad  purposes, 
the  jury  may  consider  the  prospective  location 
of  a  depot  thereon  at  the  time  of  the  taking 

Minnesota. —  See  Morin  v.  St.  Paul,  etc., 
R.  Co.,  30  Minn.  100,  14  N.  W.  460,  holding 
that  while  the  effect  of  the  construction  and 
operation  of  a  railroad  in  increasing  the 
general  market  value  of  real  estate  would 
necessarily  be  included  in  the  estimate  by  the 
witnesses  of  the  market  value  of  the  particu- 
lar tract  in  question,  yet  the  jury  should  not 
be  instructed  that  they  may  consider  "  what 
the  value  of  the  farm  would  be  if  the  rail 
road  was  not  on  it,  but  if  it  ware  in  the  im- 
mediate neighborhood,  and  then  consider  what 
it  is  now,  and  the  difference  would  be  the 
general  damage  to  the  farm." 

Rhode  Island. —  In  re  New  State  House, 
19  R.  L  382,  33  Atl.  523. 

Texas. —  Gulf,  etc.,  R.  Co.  v  Brugger,  24 
Tex.  Civ  App.  367,  59  S.  W.  556;  Allen  v. 
Missouri,  etc.,  R.  Co.,  (Civ.  App.  1894)  25 
S  W.  826. 

Wisconsin. —  Aspinwall  v.  Chicago,  etc.,  R. 
Co.,  41  Wis.  474 

See  18  Cent.  Dig.  tit.  '  Eminent  Domain," 
§  355. 
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thereof  that  may  reasonably  be  expected  in  the  near  future,  in  the  natural  course 
of  events,  may  properly  be  considered.''^ 

b.  Ppospeetive  Injury.  In  estimating  the  damages  to  the  residue  of  a  tract 
of  which  a  part  is  taken,  such  prospective  damages  should  be  included  as  will 
naturally  result  from  the  permanent  appropriation  of  the  pro23erty  for  public 
use.''*  However,  only  such  injuries  as  are  capable  of  ascertainment  at  the  time 
of  the  construction  of  the  improvement  should  be  considered. 

16.  Remote  and  Speculative  Damages.  The  general  rule  is  that  damages,  to 
be  recoverable,  must  be  direct  and  certain.    Contingent  or  speculative  damages,'^ 


73.  Sullivan  v.  Missouri,  etc.,  R.  Co.,  29 
Tex.  Civ.  App.  429,  68  S.  W.  745.  Thus  the 
fact  that  provision  has  been  made  by  law  for 
bringing  the  land  within  the  corporate  limits 
of  a  city  (Duluth.  etc.,  R.  Co.  v.  West,  51 
Minn.  1G3,  53  N.  W.  197),  or  that  a  car  line 
is  to  be  extended  to  it  (St.  Louis  Southwest- 
ern R.  Co.  y.  Hughes,  (Tex.  Civ.  App.  1903) 
73  S.  W.  976)  may  be  considered. 

74.  Georgia. —  Young  v.  Harrison,  17  Ga. 
30. 

Illinois. —  Centralia  v.  Wright,  156  111. 
f)61,  41  N.  E.  217;  Penn  Mut,  L.  Ins.  Co.  v. 
Heiss,  141  111.  35,  31  N.  E.  138,  33  Am.  St. 
Rep.  273;  Pinckneyville  v.  Hutchings,  63  111. 
App.  137 ;  Chicago,  etc.,  R,  Co.  v.  Brinkman, 
47  111.  App.  287": 

Indiana. —  Chicago,  etc.,  R.  Co.  v.  Hunter, 
128  Ind.  213,  27  N.  E.  477. 

Maine. —  Joy  r.  Grindstone-Neck  Water 
Co.,  85  Me.  109,  26  Atl.  1052,  holding  that 
so  long  as  the  appropriation  of  the  land  is 
kept  within  tlie  scope  of  the  original  seques- 
tration, compensation  is  made  once  for  all, 
and  is  to  be  estimated  according  to  the  full 
measure  of  the  right  acquired  under  the 
icharter,  and  not  merely  according  to  the  mt)de 
and  time  of  the  exercise  of  that  right  in  the 
first  instance. 

Missouri. —  Kansas,  etc.,  Coal  Co.  v.  North- 
western Coal,  etc..  Co.,  161  Mo.  288,  61  S.  W. 
684,  84  Am.  St.  Rop.  717,  51  L.  R.  A.  936 
(holding,  however,  that  the  court  must  deal 
with  conditions  existing  at  the  time  of  the 
institution  of  condemnation  proceedings  and 
cannot  take  into  account  conditions  which 
may  or  may  not  arise  or  be  created  there- 
after) ;  Bennett  v.  Woodv,  137  Mo.  377,  38 
S.  W.  972. 

Nebraska. —  Chicago,  etc.,  R.  Co.  v.  Hazels, 
26  Nebf.  364,  42  N.  W.  93;  Blakelev  r.  Chi- 
-cago,  etc.,  R.  Co.,  25  Nebr.  207,  40  N.  W. 
956. 

Neio  Jersey. —  Packard  v.  Bergen  Neck  R. 
Co.,  54  N.  J.  L.  553,  25  Atl.  506;  Columbia 
Delaware  Bridge  Co.  v.  Geisse,  35  N.  J.  L. 
474  (where  in  authorizing  the  erection  of  a 
bridge  the  intent  plainly  was  to  perpetually 
extinguish  the  rights  of  the  owners  in  a 
near-bv  ferrv)  ;  Van  Schoick  v.  Delaware, 
etc..  Canal  Co.,  20  N.  J.  L.  249;  Trenton 
Water  Power  Co.  v.  Chambers,  13  N.  J.  Eq. 
199. 

Rhode  Island. — Nason  v.  Woonsocket  Union 
R.  Co.,  4  R.  I.  377. 

Tennessee. —  Colcough  V.  Nashville,  etc.,  R. 
Co.,  2  Head  171. 


Canada. —  McQuade  v.  Rex,  7  Can.  Exch. 
318. 

All  injuries  should  be  included  which  are 
appreciably  the  result  of  the  construction  of 
the  railroad  over  the  land  ( St.  Louis,  etc., 
R.  Co.  v.  Mollet,  59  111.  235),  such  as  the 
necessity  of  additional  fences  (Grand  Rapids, 
etc.,  R.  Co.  V.  Horn,  41  Ind.  479 ;  Dickinson 
County  V.  Hogan,  39  Kan.  606,  18  Pac.  611; 
Dalrymple  v.  W^hitingham,  26  Vt.  345.  See 
also  supra,  X,  E,  10;  X,  E,  12;  X,  E,  19, 
d,  (m)),  the  overflowing  of  other  parts 
of  the  land  caused  by  embankments,  in- 
juries caused  by  excavations  for  earth  made 
outside  of  a  strip  appropriated  (Gr.^nd  Rap- 
ids, etc.,  R.  Co.  i:.  Horn,  41  Ind.  479),  the 
destruction  of  wells,  springs,  barns,  and  out- 
houses (Robbins  v.  Milwaukee,  etc.,  R.  Co., 
6  Wis.  636),  or  the  destruction  of  a  drainage 
system  (Vicksburg,  etc.,  R.  Co.  v.  Dillard, 
35  La.  Ann.  1045). 

75.  Los  Angeles  v.  Pomeroy,  124  Cal.  597, 
57  Pac.  585 ;  Pennsylvania  R.  Co.  v.  Mar- 
chant,  119  Pa.  St.  541,  13  Atl.  690,  4  Am 
St.  Rep.  659;  Pennsylvania  R.  Co.  v.  Lippin- 
cott,  116  Pa.  St.  472,  9  Atl.  871,  2  Am.  St. 
Rep.  618;  Searle  v.  Lackawanna,  etc.,  R.  Co., 
33  Pa.  St.  57  (holding  that  in  valuing  land 
taken  for  public  use,  the  gross  estimates  of 
common  life,  the  market  prices,  are  all  that 
courts  and  juries  can  use  as  measures  of 
value ;  all  other  measures  are  necessarily 
arbitrary  and  fanciful)  ;  High  Bridge  Lum- 
ber Co.  V.  U.  S.,  69  Fed.  320,  16  C.  C.  A. 
460;  Wetzel  r.  U.  S.,  25  Ct.  CI.  277. 

Where  the  United  States  Condemns  land  for 
an  addition  to  a  reservation  on  which  it  had 
already  constructed  permanent  fortifications, 
but  there  is  no  evidence  as  to  the  purpose 
for  which  the  land  so  taken  is  to  be  used, 
or  thtit  it  is  the  intention  to  construct  ad- 
ditional fortifications  or  additional  guns  on 
it,  the  possibility  or  probability  of  damages 
to  the  remaining  land  of  the  owner  from  the 
use  which  might  be  made  of  the  additional 
land  so  taken  is  too  vague  and  indefinite  to 
afford  a  basis  for  the  allowance  of  damages. 
Sharpe  v.  U.  S.,  112  Fed.  893,  50  C.  C.  A.  597, 
57  L.  R.  A.  932. 

76.  Illinois.— S])ohr  v.  Chicago,  206  111. 
441,  69  N.  E.  515;  East  Indiana,  etc.,  R.  Co. 
V.  Miller,  201  111.  413,  06  N.  E.  275;  Board 
of  Trade  Tel.  Co.  v.  Darst,  192  111.  47,  61 
N.  E.  398,  85  Am.  St.  Rep.  288;  Chicago, 
etc.,  R.  Co.  v.  Pontiac,  169  111.  155,  48  N.  E. 
485. 

Massachusetts. —  Taft  r.  Com.,  158  Mass. 
526,  33  N.  E.  1046,  holding  that  in  assessing 
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sucli  as  speculative  profits,^^  will  not  be  allowed.    Likewise  damages  wliicli 


damages  for  a  sewer  it  is  improper  to  take 
into  account  imagined  annoyances  which 
would  have  been  actionable  unless  author- 
ized by  the  taking,  and  possible  quasi-annoy- 
ances  which  would  not  have  been  actionable, 
or  the  detrimental  effect  resulting  from  the 
mere  fact  of  the  existence  of  the  sewer  apart 
from  any  annoyances. 

l^ehraslca. —  Otoe  County  v.  Heye,  19  Nebr. 
289,  27  N.  W.  145;  Fremont,  etc.,  R.  Co.  v. 
Ward,  11  Nebr.  597,  10  N.  W.  524;  Fremont, 
etc.,  R.  Co.  V.  Lamb,  11  Nebr.  592,  10  N.  W. 
493;  Fremont,  etc.,  R.  Co.  v.  Whalen,  11 
Nebr.  585,  10  N.  W.  491. 

'New  York. —  Tallman  v.  Metropolitan  El. 
R.  Co.,  121  N.  Y.  119,  23  N.  E.  1134,  8 
L.  R.  A.  173 ;  Canandaigua,  etc.,  R.  Co.  v. 
Payne,  16  Barb.  273. 

Pennsylvania. —  Pittsburgh,  etc.,  R.  Co.  v. 
McCloskey,  110  Pa.  St.  436,  1  Atl.  555  (hold- 
ing that  an  amount  to  recover  the  cost  of 
fencing,  or  to  provide  indemnity  against 
losses  by  fire,  or  to  provide  for  casualties  to 
stock  on  a  farm  cannot  be  awarded  for  the 
appropriation  of  land  for  the  construction 
of  a  railroad)  ;  Schuylkill  Nav.  Co.  v.  Tho- 
burn,  7  Serg.  &  R.  411 ;  Shaw  v.  Pennsylvania 
Schuylkill  Valley  R.  Co.,  17  Phila.  210. 

South  Dakota. —  Bockoven  v.  Lincoln  Tp., 
13  S.  D.  217,  83  N.  W.  335. 

Virginia. —  Richmond,  etc.,  R.  Co.  v. 
Chamblin,  100  Va.  401,  41  S.  E.  750. 

Washington. —  Bellingham  Bay,  etc.,  R.  Co. 
V.  Strand,  4  Wash.  311,  30  Pac.  144. 

Wisconsin. —  Chapman  v.  Oshkosh,  etc.,  Co., 
33  Wis.  629,  holding  that  an  owner  is  not 
entitled  to  compensation  for  any  remote  or 
possible  injuries  which  might  result  from 
the  building  of  a  railroad,  but  only  for  such 
as  would  result  from  the  construction  thereof 
in  a  suitable  manner  with  proper  crossings. 

United  States. —  In  re  Jamestown,  112  Fed. 
622;  Laflin  V.  Chicago,  etc.,  R.  Co.,  33  Fed. 
415. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  237. 

The  fact  that  the  life-tenant  had  fitted  up  a 
building  for  his  business,  and  that  he  would 
lose  the  use  in  his  business  of  the  conveniences, 
is  not  an  element  of  damage,  any  more  than 
the  loss  of  the  good-will  would  be.  Williams 
V.  Com.,  168  Mass.  364,  47  N.  E.  115. 

Speculative  increase  in  value  see  supra,  X, 
E,  15,  a. 

77.  Illinois. —  Illinois  Cent.  R.  Co.  v.  Lost- 
ant,  167  111.  85,  47  N.  E.  62;  Dupuis  t'.  Chi- 
cago, etc..  R.  Co.,  ]  15  111.  97,  3  N.  E.  720,  both 
holding  that  supposed  profits  arising  from  a 
business  carried  on  in  connection  with  the 
lands  taken  are  not  a  proper  element  of 
damage. 

Maryland. —  Tide  Water  Canal  Co.  v. 
Archer,  9  Gill  &  J.  479. 

New  York. —  Sutro  r.  Manhattan  R.  Co., 
137  N.  Y.  592,  33  N.  E.  334;  Tallman  v.  Met- 
ropolitan El.  R.  Co..  121  N.  Y.  119,  23  N.  E. 
1134,  8  L.  R.  A.  173,  holding  that  where 
damages  are  caused  by  the  construction  of 
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an  elevated  railroad,  evidence  of  what  it 
would  have  cost  to  erect  dwelling-houses  on 
the  abutting  lots,  what  they  would  have 
rented  for  if  they  had  been  built  with  the 
road  in  the  street,  and  what  they  would  have 
rented  for  if  the  road  had  not  been  con- 
structed is  inadmissible  as  eliciting  elements 
of  damage  which  are  merely  speculative  and 
contingent. 

Pennsylvania. —  Philadelphia  Ball  Club  v. 
Philadelphia,  192  Pa.  St.  632,  44  Atl.  265, 
73  Am.  St.  Rep.  835,  46  L.  R.  A.  724;  Ham- 
ilton V.  Pittsburg,  etc.,  R.  Co.,  190  Pa.  St. 
51,  42  Atl.  369,  51  L.  R.  A.  319;  Becker  v. 
Philadelphia,  etc.,  R.  Co.,  177  Pa.  St.  252, 
35  Atl.  617,  35  L.  R.  A.  583;  Wallace  v. 
Jefferson  Gas  Co.,  147  Pa.  St.  205,  23  Atl. 
416;  Schuylkill  Nav.  Co.  v.  Freedley,  & 
Whart.  109.  Compare  Davis  v.  Jefferson  Gas^ 
Co.,  147  Pa.  St.  130,  23  Atl.  218. 

United  States.—  U.  S.  v.  Taffe,  86  Fed.  830. 

See,  however,  Ripley  v.  Great  Northern  R. 
Co.,  L.  R.  10  Ch.  435,  31  L.  T.  Rep.  N.  S. 

869,  23  Wkly.  Rep.  685,  holding  that  where 
land  was  taken  by  a  railroad  company  upon 
which  there  would  probably  have  been  built 
cotton  mills,  and  the  owner  of  the  land  had 
built  a  reservoir  on  other  land  belonging  to 
him  from  which  water  might  have  been  sup- 
plied to  such  mills  if  built,  the  umpire  prop- 
erly received  evidence  as  to  the  profits  which 
might  have  been  realized  from  supplying- 
water  to  the  mills  when  built. 

Illustrations. — Where  the  premises  are  used 
as  a  box  factory,  the  fact  that  it  costs  more 
for  insurance  to  pile  lumber  nearer  the  mill 
does  not  constitute  a  proper  element  of  dam- 
age; nor  is  the  probable  difference  in  freight 
which  the  owner  will  have  to  pay  in  the  en- 
suing five  years  for  hauling  lumber  by  rail 
rather  than  by  water.  Cook,  etc.,  Co.  v.  Chi- 
cago Sanitary  Dist.,  177  111.  599,  52  N.  E. 

870.  Damages  for  the  inability  of  the  owner 
to  open  streets  and  alleys  on  the  land  taken 
are  contingent  and  speculative.  Ellsworth, 
etc.,  R.  Co.  V.  Maxwell,  39  Kan.  651.  18  Pac. 
819.  The  fact  that  because  of  the  proximity 
of  the  railroad  the  danger  of  fire  is  increased, 
and  customers  are  thereby  rendered  unwilling 
to  bring  their  cotton  to  the  ownef's  gin- 
house,  is  too  remote.  Kansas  City,  etc.,  R. 
Co.  V.  Roberts,  49  La.  Ann.  859,  21  So.  630. 
See  also  supra,  X,  E,  19,  i.  It  is  not  a 
proper  element  of  damage  that  the  railroad 
company  may  remove  a  farm  crossing  already 
established.  St.  Louis,  etc.,  R.  Co.  v.  North, 
31  Mo.  App.  345.  On  a  question  as  to  the 
damage  for  being  deprived  of  a  right  to  col- 
lect wharfage,  caused  by  the  extinguishment 
of  a  bulk-head  line  by  a  city,  evidence  that 
the  extinguishment  precluded  the  wharf 
owner  from  ever  obtaining  the  privilege  of 
erecting  a  platform  and  shed,  valuable  by  way 
of  increasing  the  wharfage,  is  not  admissible, 
where  the  acquisition  of  such  a  privilege  is 
only  a  mere  possibility.  Langdon  v.  New 
York,  9  N.  Y.  St.  766.  Although  contingent 
disadvantages  arising  from  the  inconvenience 


EMINENT  DOMAIN 


[15  Cyc]  717 


are  too  remote"^  or  indirect to  form  the  proper  basis  for  a  recovery  slionld  be 
excluded  from  consideration. 

17.  Diminution  or  Reduction  of  Damages  ^  Any  fact  which,  by  reason  of  the 
conditions  upon  wliich  the  property  is  taken,  or  the  character  of  the  improvement 
or  the  manner  in  which  it  is  made,  or  the  nature  and  situation  of  the  land  taken 
or  of  the  residue,  tends  to  ameliorate,  counteract,  diminish,  mitigate,  or  reduce 
the  damages  otherwise  accruing  to  the  landowner,  may  properly  be  considered  in 
favor  of  the  appropriator  in  the  assessment  of  damages,  although  the  benefit  is 
not  one  necessarily  accruing  from  the  construction  of  the  improvement.^^  Thus 


that  may  be  sustained  in  future  in  case  of 
some  possible  use  of  the  property  may  be  set 
off  against  the  advantages  to  be  derived  from 
the  construction  of  the  road,  they  cannot  be 
taken  into  consideration  as  a  substantive 
claim  for  damages.  Searle  v.  Lackawanna, 
etc.,  R.  Co.,  33  Pa.  St.  57.  The  fact  that  the 
construction  of  a  ship  channel  would  divert 
the  waters  of  a  navigable  bayou,  would  cause 
the  deposit  of  debris  in  it,  and  thereby  in- 
crease the  cost  of  dredging,  thus  hindering 
navigation,  is  not  an  element  of  damage  to 
land,  a  part  of  which  was  taken  for  the  chan- 
nel, since  the  cost  of  dredging  is  borne  by 
the  United  States,  and  the  damage  is  too 
speculative  and  remote.  Crary  f.  Port  Ar- 
thur Channel,  etc.,  Co.,  (Tex.  Civ.  App.  1899) 
49  S.  W.  703.  Where  the  purpose  of  the 
condemnation  is  the  construction  of  a  boat 
railway  over  the  land,  the  injuries  likely  to 
result  to  the  fishing  grounds  of  tha  owner  are 
too  conjectural  to  be  the  basis  of  an  award; 
and  so  is  the  possibility  of  the  construction 
of  the  road  being  followed  by  a  change  in  the 
track  of  a  railroad  company,  so  as  to  injure 
the  owner's  shipping  facilities.  U.  S.  r.  Taffe, 
86  Fed.  830.  Nor  can  an  anticipated  change 
in  the  current  of  a  stream  be  considered. 
High  Bridge  Lumber  Co.  v.  U.  S.,  69  Fed. 
320,  16  C.  C.  A.  460. 

Adaptability  of  land. —  The  probable  re- 
turns from  an  investment  of  land. because  of 
the  use  which  may  be  made  of  it  may,  how- 
ever, properly  be  considered.  Gearhart  v. 
Clear  Spring  Water  Co.,  202  Pa.  St.  292, 
51  Atl.  891.    See  intra,  X,  E,  19,  a. 

78.  Connecticut. —  Clark  v.  Saybrook,  21 
Conn.  313. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Hilde^ 
brand,  136  111.  467,  27  N.  E.  69;  Kiernan  v. 
Chicago,  etc.,  R.  Co.,  123  111.  188,  14  N.  E. 
18;  Hyde  Park  v.  Dunham,  85  111.  569  See 
also  East  St.  Louis  v.  Lockhead,  7  111.  App. 
83 

Massachusetts. —  Woburn  First  Parish  v. 
Middlesex  County,  7  Gray  106,  holding  that, 
upon  the  taking  for  a  highway  of  a  part 
of  land  held  by  a  parish  for  a  meeting-house 
and  its  appurtenances,  there  could  be  no  re- 
covery for  the  anticipated  annoyances  of  the 
worshipers  in  the  meeting-house  by  the  use 
of  the  highway  on  Sunday  by  noisy  and  dis- 
solute persons  riding  for  pleasure. 

Michigan. —  Detroit  v.  Beecher,  75  Mich. 
454,  42  N.  W.  986,  4  L.  R.  A.  813. 

Wisconsin. —  Robbins  v.  Milwaukee,  etc., 
R.  Co.,  6  Wis.  636. 

United  -Sffates.— Sharpe  v.  U.  S.,  112  Fed. 


893,  50  C.  C.  A.  597,  57  L.  R.  A.  932;  Wetzel 
V.  U.  S.,  25  Ct.  CI.  277. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  237. 

79  Bangor,  etc.,  R.  Co.  v.  McComb,  60  Me. 
290;  Kansas  City,  etc.,  R.  Co.  v.  Dawley,  50 
Mo.  App.  480;  Paine  Lumber  Co.  v.  U.  S.,  55 
Fed.  854.  See  also  Alexander  v.  U.  S.,  25  Ct. 
CI.  329. 

80.  Deduction  of  benefits  accruing  from  im- 
provement see  infra,  X,  E,  20. 

81.  Atlanta  v.  Hunnicutt,  95  Ga.  138,  22 
S.  E.  130  (holding  that  the  fact  that  the 
owner  of  land  taken  for  sewer  purposes  may 
still  use  the  premises  in  any  way  not  incon- 
sistent with  the  servitude  for  the  sewer  is 
proper  to  be  considered)  ;  Illinois,  etc.,  R., 
etc.,  Co.  V.  Switzer,  117  111.  399,  7  N.  E.  664, 
57  Am.  Rep.  875  (holding  that  where  a  rail- 
way company  takes  a  strip  of  property  cross- 
ing a  mill-pond,  and  thereby  damages  the 
w^ater-supply  of  the  mill,  the  fact  that  there 
are  several  other  water-supplies  available 
may  be  considered  by  the  jury  in  estimating 
the  compensation)  ;  Rex  v.  Young,  7  Can. 
Exch.  282  (holding  that  where  a  lessee  is 
under  covenant  to  build  on  the  premises,  and 
a  part  of  the  land  is  expropriated  for  a  pub- 
lic work,  the  fact  that  by  the  expropriation 
the  lessee  is  relieved  from  his  covenant,  and 
the  further  fact  that  his  rent  is  reduced  by 
reason  of  the  taking  of  a  part  of  the  prem- 
ises, will  be  taken  into  consideration  in  fix- 
ing the  amount  of  compensation  to  be  paid 
him) . 

Bridge  or  crossing  over  railroad. —  The  fact 

that  a  railroad  company  has  constructed  a 
private  crossing  over  its  right  of  way  where 
it  passes  through  the  owner's  premises  may 
be  considered  (Kansas  City,  etc.,  R.  Co.  v. 
Kregelo,  32  Kan.  608,  5  Pac.  15),  but  if  it 
has  not  done  or  agreed  to  do  this,  and  the 
right  to  cross  is  not  reserved  by  agreement 
or  by  the  judgment,  the  damages  are  to  be  as- 
sessed on  the  theory  that  the  owner  has  no 
right  of  crossing  (Presbrey  v.  Old  Colony, 
etc.,  R.  Co.,  103  Mass.  1 ;  Cedar  Rapids,  etc., 
R.  Co.  V.  Raymond,  37  Minn.  204.  33  N.  W. 
704;  Seattle,  etc.,  R.  Co.  v.  Roeder,  30 
Wash.  244,  70  Pac.  498,  94  Am.  St.  Rep. 
864.  See  also  infra,  notes  82,  84).  It  has 
been  held,  however,  that  the  fact  that  some 
time  after  the  road  was  constructed  a  bridge 
was  built  across  the  cut  in  which  it  was 
laid,  so  as  to  lessen  the  inconvenience  suf- 
fered by  the  owner,  will  not  be  considered 
in  mitigation  of  damages,  at  least  unless  it 
is  so  pleaded.    Denison,  etc..  Suburban  R. 
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a  stipulation  entered  into  between  the  owner  and  the  appropriator  whereby  some 
right  or  privilege  is  granted  to  the  owner  or  reserved  by  him  with  reference  to 
the  property  or  its  use  may  properly  be  considered  in  reduction  of  the  compensa- 
tion to  which  he  would  otherwise  be  entitled.^^  In  some  states  a  condemning^ 
party  cannot  diminish  the  damages  by  an  offer  to  allow  a  right  or  privilege  to  be 


Co.  V.  Smith,  19  Tex.  Civ.  App.  114,  47  S.  W. 
278. 

Drainage  and  irrigation. —  Where,  according 
to  the  plans  for  construction  of  the  railroad, 
certain  irrigating  ditches  were  to  be  placed 
by  the  company  in  the  same  condition  as  be- 
fore, and  afterward  maintained  in  that  con- 
dition at  the  company's  expense,  this  should 
be  considered  on  the  question  of  damages. 
Oregon  R.,  etc.,  Co.  y.  Owsley,  3  Wash.  Terr. 
38,  13  Pac.  186.  See,  however,  Seattle,  etc., 
E.  Co.  h\  Roeder,  30  Wash.  244,  70  Pac.  498, 
94  Am.  St.  Rep.  864,  holding  that  where,  in 
an  action  to  condemn  land  for  a  railroad 
right  of  way,  the  company  stipulates  to  con- 
struct culverts  to  carry  the  water  across  the 
right  of  way,  but  the  stipulation  contains 
nothing  binding  it  not  to  obstruct  the  flow 
of  water,  or  to  carry  it  across  the  right  of 
way  at  any  particular  place  or  places  as 
should  be  convenient  to  defendants,  as  the 
water  naturally  flows,  the  jury  may  con- 
sider as  an  element  of  damage  any  interfer- 
ence with  the  bringing  of  water  over  the 
right  of  way. 

Removal  of  timber  or  improvements. —  If 
timber  (Gardner  v.  Brookline,  127  Mass.  358) 
or  improvements  (New  York,  etc.,  R.  Co.  t?. 
Price,  4  Pennyp.  (Pa.)  200)  on  the  land 
taken  are  removed  by  the  owner,  the  damages 
are  reduced  by  the  amount  of  the  value 
thereof. 

Switching  facilities. — Although  it  has  been 
the  custom  of  a  railroad  company  to  make 
no  charge  for  switching  on  to  its  road,  yet 
it  is  under  no  obligation  to  continue  such 
custom,  and  hence  the  damages  are  not 
thereby  reduced,  St.  Louis^  etc.,  R.  Co.  v. 
Clark,  121  Mo.  169,  25  S.  W.  192,  906,  26 
L.  R.  A.  751. 

Telegraph  lines. — A  stipulation  in  a  petition 
for  condemnation  of  part  of  a  railroad  right 
of  way  for  a  telegraph  line  that  if  the  rail- 
road company  ever  desires  to  change  the  loca- 
tion of  its  track  or  to  construct  new  ones, 
the  telegraph  company  will  remove  its  poles 
to  such  other  points  on  the  right  of  way  a8 
the  railroad  company  shall  designate,  is 
binding  on  the  telegraph  company,  and  is 
properly  considered  as  affecting  the  question 
of  compensation.  St.  Louis,  etc.,  R.  Co.  vi. 
Postal  Tel.  Co.,  173  111.  508,  51  N.  E.  382; 
Mobile,  etc.,  R.  Co.  v.  Postal  Tel.  Cable  Co., 
76  Miss.  731,  26  So.  370,  45  L.  R.  A.  223. 
So  the  fact  that,  while  wires  are  usually 
strung  twenty-five  feet  from  the  road,  the 
telegraph  company  intends,  for  the  greater 
portion  of  the  distance,  to  erect  its  lines  more 
than  twenty-five  feet  from  the  center  of  the 
track,  is  admissible.  Houston,  etc.,  R.  Co.  v. 
Postal  Tel.  Cable  Co.,  18  Tex.  Civ.  App.  502, 
45  S.  W.  179. 

82.  Lieberman  X)s  Chicago,  etc.,  R.  Co.,  141 
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111.  140,  30  N.  E.  544  (holding  that  in  a 
proceeding  by  an  elevated  railroad  company, 
a  stipulation  that  the  road  should  be  used 
only  for  passenger  traffic,  that  no  soft  coal 
should  be  used  in  its  locomotives,  and  that, 
its  motive  power  should  be  fully  equipped 
with  the  best  modern  devices  to  render  it 
noiseless  and  smokeless,  is  proper  for  consid- 
eration in  assessing  the  damages)  ;  Hayes  v. 
Ottawa,  etc.,  R.  Co.,  54  111.  373  (holding  that 
a  stipulation  that  a  railroad  company  should 
erect  a  depot  near  the  land  should  be  con- 
sidered, although  the  location  of  the  depot 
was  not  determined  upon  until  the  time  of 
trial  of  the  action  brought  by  the  owner)  ; 
Tyler  v.  Hudson,  147  Mass.  609,  18  N.  E.  58^ 
(holding  that  a  reservation  allowing  the 
owner  access  over  the  land  to  a  pond  to 
water  his  cattle,  cut  ice,  etc.,  may  be  shown 
in  reduction  of  his  damages). 

Ability  to  comply  with  condition. —  It  is 
not  proper  to  submit  to  the  jury  the  question 
whether  the  government  can  comply  with  a 
condition  on  which  its  proposed  condemnation 
is  sought,  and  permit  them  to  award  dam- 
ages in  advance  based  upon  its  failure  tO' 
comply  therewith.  U.  S.  v.  Seufert  Bros.  Co., 
87  Fed.  35. 

Legality  of  stipulation. —  The  condemning 
company  cannot  lawfully  agree  to  dispense 
with  the  future  exercise  of  its  powers,  and 
cannot  therefore  agree  that  their  use  of  the 
land  should  be  restricted  in  any  way.  Ayr 
Harbour  Trustees  v.  Oswald,  8  App.  Cas» 
623. 

License. —  Where  a  strip  is  so  taken  as  to 
leave  land  of  the  owner  on  each  side  of  it, 
the  fact  that  suitable  provision  is  made  for 
crossing  from  one  side  to  the  other  and  for 
draining  the  land,  and  that  the  owner  ac- 
cepts and  uses  such  provision,  with  the  per- 
mission of  the  company  but  without  any 
reservation  of  such  right  in  the  original  loca- 
tion, should  not  be  considered  in  reduction 
of  damages,  since  such  permission  may  be  at 
any  time  revoked.  Old  Colonv  R.  Co.  v.  Mil- 
ler, 125  Mass.  1,  28  Am.  Rep.' 194;  St.  Louis, 
etc.,  R.  Co.  f.  St.  Louis  Union  Stock  Yards 
Co.,  120  Mo.  541,  25  S.  W.  399. 

Private  crossing  over  railroad. — A  stipula- 
tion giving  an  owner,  a  part  of  whose  land  is 
taken  for  a  railroad,  a  right  of  crossing  which 
is  not  enjoyed  by  the  public  generally  should 
be  considered  in  reduction  of  damages.  Lvon 
V.  Hammond,  etc.,  R.  Co.,  167  111.  527,^47 
N.  E.  775 ;  Atchison,  etc.,  R.  Co.  v.  Daven- 
port, 65  Kan.  206.  69  Pac.  195;  Boston,  etc., 
R.  Corp.  V.  Doherty,  154  Mass.  314,  28  N.  E. 
277 ;  Boston,  etc.,  R.  Co.  v.  Middlesex  County, 
1  Allen  (Mass.)  324;  St.  Louis,  etc.,  R.  Co. 
V,  Clark,  121  Mo.  169,  25  S.  W.  192,  906,  26 
L.  R.  A.  751.  See  also  swpm,  note  81;  infra, 
note  84. 
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reserved  to  the  owner,^  but  there  are  cases  to  the  contrary .^^  It  is  proper  to- 
deduct  from  the  amount  awarded  the  vahie  of  the  nse  and  occupation  of  the 
property  by  tlie  owner  from  the  date  of  the  appropriation  to  the  time  of  pay- 
ment but  the  compensation  to  be  awarded  in  a  proceeding  to  acquire  a  right  to 
continue  a  raih-oad  upon  certain  land  is  not  affected  by  the  fact  tiiat  the  owner 
lias  recovered  damages  in  trespass  for  the  unlawful  construction  and  operation  of 
the  road  thereon. The  fact  that  the  condemning  party  does  not  exercise  to  the 
full  extent  the  rights  acquired  should  not  be  considered  in  reduction  of  the  dam- 
ages, where  there  is  nothing  to  prevent  a  full  exercise  thereof,^'  since  the  pre- 
sumption is  that  the  appropriator  will  exercise  his  rights  and  use  and  enjoy  thu 
property  taken  to  the  full  extent.^^ 

18.  Time  as  of  Which  Damages  Are  Estimated  —  a.  Time  of  Taking*.  The  fun- 
damental doctrine  that  private  property  cannot  be  taken  for  public  use  without 
just  compensation  requires  that  the  owner  shall  receive  the  niarket  value  of  his 
property  at  the  time  of  the  taking.^^    Upon  this  the  courts  are  well  agreed,  but 


83.  Old  Colony  R.  Co.  v.  Miller,  125  Mass. 
1,  28  Am.  Rep.  194  (holding  that  an  offer  on 
the  part  of  a  railroad  company  that  suitable 
provision  shall  be  made  for  draining  the  land 
through  which  the  right  of  way  is  taken 
cannot  be  considered  in  reduction  of  the  com- 
pensation) ;  Matter  of  New  York,  etc.,  R.  Co., 
49  Hun  (N.  Y.)  539,  2  N.  Y.  Suppl.  478 
(holding  that  the  commissioners  should  not 
consider  a  voluntary  offer  by  a  condemning 
party  which,  if  accepted,  might  tend  to 
counteract  an  inconvenience  otherwise  result- 
ing to  the  owner ) . 

84.  St.  Louis,  etc.,  R.  Co.  v.  Clark,  121  Mo. 
169,  25  S.  W.  192,  906,  26  L.  R.  A.  751  (hold- 
ing that  where  the  strip  which  a  railroad 
company  seeks  to  condemn  is  used  as  a  whole 
for  sawmill  purposes  and  ends  in  a  wharf, 
the  land  being  within  the  limits  of  a  city 
where  the  speed  of  trains  is  regulated  by  or- 
dinance, the  company  may  offer  to  build  and 
maintain  for  the  owner  open  crossings  to  en- 
able him  to  use  his  land  as  one  tract.  See 
also  St.  Louis,  etc.,  R.  Co.  v.  Postal  Tel.  Co., 
173  111.  508,  51  N.  E.  382;  Mobile,  etc.,  R. 
Co.  V.  Postal  Tel.  Cable  Co.,  76  Miss.  731, 
26  So.  370,  45  L,  R.  A.  223;  Houston,  etc., 
R.  Co.  V.  Postal  Tel.  Cable  Co.,  18  Tex.  Civ. 
App.  502,  45  S.  W.  179. 

Enforceability  of  offer. —  Where  petitioner 
offers  certain  reservations  in  favor  of  the 
owner,  the  jury  may  consider  whether  such 
offers  are  so  made  as  to  be  binding.  Indiana, 
etc.,  R.  Co.  V.  Rinehart,  14  Ind.  App.  588,  43 
N.  E.  238;  Lind  v.  Chicago,  etc.,  R.  Co.,  42 
Kan.  352,  22  Pac.  423;  Ham  v.  Salem,  100 
Mass.  350;  Boston,  etc.,  R.  Co.  v.  Middlesex 
County,  1  Allen  (Mass.)  324. 

Time  of  offer. —  If  it  io  proposed  to  take  an 
unqualified  right  of  way,  and  the  award  is 
made  on  that  basis,  an  offer  made  by  the 
company,  after  an  appeal  taken  by  it,  to 
maintain  a  perpetual  crossing,  cannot  be  con- 
sidered. Schermeely  v.  Stillwater,  etc.,  R. 
Co.,  16  Minn.  506. 

85.  Fink  v.  Newark,  40  N.  J.  L.  11;  In  re 
New  York,  167  N.  Y.  627.  60  N.  E.  1116  [a^ 
ixrming  59  N.  Y.  App.  Div.  603,  69  N.  Y. 
Suppl.  742]  :  Matter  of  New  York,  40  N.  Y. 
App.  Div.  281,  58  N.  Y.  Suppl.  58.  Contray 


Pegler  v.  Hyde  Park,  176  Mass.  101,  57  N.  E. 
327  [citing  Imbescheid  v.  Old  Colony  R.  Co., 
171  Mass.  209,  50  N.  E.  609;  Old  Colony  R. 
Co.  V.  Miller,  125  Mass.  1,  28  Am.  Rep.  194; 
Edmands  v.  Boston,  108  Mass.  535]. 

86.  Lafayette,  etc.,  R.  Co.  v.  Murdock,  6& 
Ind.  137;  Hopson  v.  Louisville,  etc.,  R.  Co., 
71  Miss.  503,  15  So.  37;  Canton,  etc.,  R.  Co. 
V.  French,  68  Miss.  22.  8  So.  512. 

87.  Old  Colony  R.  Co.  v.  Miller,  125  Mass. 
1,  28  Am.  Rep.  194;  St.  Louis,  etc.,  R.  Co.  v. 
St.  Louis  Union  Stock  Yards  Co.,  120  Mo. 
541,  25  S.  W.  399;  In  re  Barre  Water  Co.,  72 
Vt.  413,  48  Atl.  653,  holding  that  the  damage 
sustained  by  the  owners  of  a  water-power  on 
a  stream  below  the  point  from  which  a  city 
draws  its  water-supply  is  not  diminished  by 
the  fact  that  a  large  part  of  the  water  taken 
is  returned  to  the  stream  in  the  form  of  sew- 
age, since  such  sewage  is  entirely  under  the 
control  of  the  city  and  may  be  diverted  at 
any  time. 

88.  St.  Louis,  etc.,  R.  Co.  v.  Clark,  121  Mo. 
169,  25  S.  W.  192,  906,  26  L.  R.  A.  751; 
Seattle,  etc.,  R.  Co.  v.  Roeder,  30  Wash.  244, 
70  Pac.  498,  94  Am.  St.  Rep.  864. 

Presumption  of  permanent  deprivation  of 
land  taken  for  railroad  see  supra,  X,  E, 
10. 

89.  Arkansas. — Little  Rock  Junction  R.  Co. 
V.  Woodruff,  49  Ark.  381,  5  S.  W.  792,  4  Am. 
St.  Rep.  51. 

California. —  San  Francisco,  etc.,  R.  Co.  v. 
Mahoney,  29  Cal.  112;  Bensley  v.  Mountain 
Lake  Water  Co.,  13  Cal.  306,  73  Am.  Dec. 
575. 

Georgia. —  Young  v.  Harrison,  17  Ga.  30. 

Idaho. —  Spokane,  etc.,  R.  Co.  v.  Lieuallen, 
3  Ida.  381,  29  Pac.  854. 

Illinois. —  Wabash,  etc.,  R.  Co.  v.  McDou- 
gall,  118  111.  229,  8  N.  E.  678. 

Indiana. —  Logansport,  etc.,  R.  Co.  v.  Bu- 
chanan, 52  Ind.  163;  Indiana  Cent.  R.  Co.  D. 
Hunter,  8  Ind.  74;  Vanblaricum  v.  State,  7 
Blackf .  209 ;  Muncie  Natural  Gas  Co.  v.  Alli- 
son, 31  Ind.  App.  50,  67  N.  E.  111. 

Iowa. —  Van  Husen  v.  Omaha  Bridge,  etc.,. 
R.  Co.,  118  Iowa  366,  92  N.  W.  47. 

Kansas. —  Central  Branch  Union  Pac.  R. 
Co,  V.  Andrews,  26  Kan.  702. 
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owing  to  the  diversity  of  the  various  statutes  in  the  several  states  there  is  much 
apparent  conflict  upon  the  question  of  what  constitutes  a  taking  wdtliin  the  mean- 
ing of  the  rule.^  Generally  speaking  the  land  may  be  regarded  as  taken  at  that 
moment  when  by  the  terms  of  the  statute  the  owner  is  divested  of  his  title  and  it 
vests  in  the  condemning  party.^^ 

b.  Time  of  Filing  Plat.  If  the  statute  provides  that  the  condemning  party 
shall  acquire  no  rights  until  the  filing  of  a  location  or  plan,  the  damages  are  to  be 
assessed  as  of  the  date  of  such  flling.^^ 

e.  Time  of  Decision  to  Take  Particular  Tract.  Under  a  statutory  provision 
that  such  lands  shall  be  taken  as  shall  be  by  proper  authority  declared  to  be 
requisite  for  the  proposed  improvement,  the  date  of  such  decision  is  to  be  con- 
sidered the  date  of  appropriation.^^ 

d.  Time  of  Filing  Bond  For  Payment.    In  some  states  the  damages  are  to  be 


Massachusetts. —  Hampden  Paint,  etc.,  Co. 
V.  Springfield,  etc.,  R.  Co.,  124  Mass.  118; 
Wood  V.  West  Boston,  etc.,  Bridges,  122  Mass. 
394;  Squire  v.  Somerville,  120  Mass.  579; 
Cobb  V.  Boston,  109  Mass.  438;  Whitman  v. 
Boston,  etc.,  R.  Co.,  7  Allen  313;  Dickenson 
V.  Fitchburg,  13  Gray  54G;  Parks  v.  Boston, 
15  Pick.  198. 

Missouri. —  McElrov  v.  Kansas  Citv,  etc., 
Air  Line  R.  Co.,  172  Mo.  546,  72  S.  W.  913; 
Miller  v.  St.  Louis,  etc.,  R.  Co.,  162  Mo.  424, 
63  S.  W.  85;  Kosher  v.  Kansas  City,  etc.,  R. 
Co.,  60  Mo.  303. 

New  Jersey. —  Price  v.  Weehawketi  Ferry 
Co.,  31  N.  J.  Eq.  31. 

New  York. —  Matter  of  New  York,  80  N.  Y. 
App.  Div.  622,  80  N.  Y.  Suppl.  842;  Port 
Henry  v.  Kidder,  39  N.  Y.  App.  Div.  640,  57 
N.  Y.  Suppl.  102;  Sternberger  v.  Manhattan 
R.  Co.,  16  N.  Y.  Suppl.  539. 

Pennsylvania. —  In  re  Devine,  29  Leg.  Int. 
220. 

Texas.— GuU,  etc.,  R.  Co.  v.  Brugger,  24 
Tex.  Civ.  App.  367,  59  S.  W^  556. 

Virginia. —  Richmond,  etc.,  R.  Co.  v.  Hum- 
phreys, 90  Va.  425,  18  S.  E.  901. 

West  Virginia. —  Chesapeake,  etc.,  R.  Co.  v. 
Tyree,  7  W.  Va.  693. 

United  States. —  Bauman  v.  Ross,  167  U.  S. 
548,  17  S.  Ct.  966,  42  L.  ed.  270;  U.  S.  v. 
Honolulu  Plantation  Co.,  122  Fed.  581,  58 
C.  C.  A.  279 ;  Benedict  v.  New  York  City,  98 
Fed.  789,  39  C.  C.  A.  290. 

Canada. — ^McQuade  v.  Rex,  7  Can.  Exch. 
318. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§§  332,  333. 

Prior  depreciation  in  value. —  The  amount 
of  the  compensation  depends  upon  the  value 
of  the  land  at  the  time  of  the  taking,  al- 
though it  has  depreciated  in  value  since  the 
owner  acquired  it.  Rex  v.  Sedgsr,  7  Can. 
Exch.  274. 

A  subsequent  release  to  the  claiming  owner 
from  another  owner  of  contiguous  land  can- 
not enlarge  the  claimant's  rights.  Wood  v. 
West  Boston,  etc..  Bridges,  122  Mass. 
394. 

Subsequent  change  in  property. —  The  valu- 
ation of  property  injured  in  the  exercise  of 
eminent  domain  must  be  made  immediately 
before  and  immediately  after  the  damage  is 
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inflicted,  and  the  measure  of  damages  recov- 
erable is  the  difference  between  those  valua- 
tions, unaffected  by  any  subsequent  change  in 
the  circumstances  or  condition  of  the  prop- 
erty. Philadelphia  Ball  Club  v.  Philadelphia, 
192  Pa.  St.  632,  44  Atl.  265,  73  Am.  St.  Rep. 
835,  46  L.  R.  A.  724. 

Subsequent  losses  by  fire  are  not  to  be  con- 
sidered in  assessing  the  damages  for  the  tak- 
ing. Gilmore  v.  Pittsburgh,  etc.,  R.  Co.,  104 
Pa.  St.  275. 

Subsequent  taking  of  same  land. —  The 
value  of  land  covered  by  a  public  road  which 
was  laid  out  through  the  land  after  the  rail- 
road company  had  taken  it  should  not  be  ex- 
cluded. New  York,  etc.,  R.  Co.  v.  Stanley, 
39  N.  J.  Eq.  361. 

Subsequent  improvements  as  an  element  of 
damage  see  infra,  X,  E,  19,  n,  (i),  (b). 

Subsequent  use  and  occupation  as  diminish- 
ing damages  see  supra,  X,  E,  17. 

90.  See  Benedict  r.  New  York  City,  98  Fed. 
789,  39  C.  C.  A.  290. 

91.  Kentucky. — Arnold  v.  Covington,  etc., 
Bridge  Co.,  1  Duv.  372. 

Massachusetts. —  Bancroft  v.  Cambridge, 
126  Mass.  438. 

Mississippi. —  Louisville,  etc.,  R.  Co.  v. 
Hopson,  73  Miss.  773,  19  So.  718. 

Neio  Hampshire. —  Gregg  v.  Northern  R. 
Co.,  67  N.  H.  452,  41  Atl.  271. 

Pennsylvania. —  In  re  Devine,  29  Leg.  Int. 
220. 

Wisconsin. — Aspinwall  v.  Chicago,  etc.,  R. 
Co.,  41  Wis.  474;  Driver  v.  Western  Union  R. 
Co.,  32  Wis.  569,  14  Am.  Rep.  726. 

United  States. — Benedict  v.  New  York  City, 
98  Fed.  789,  39  C.  C.  A.  290. 

See,  however,  Matter  of  New  York,  80  N.  Y. 
App.  Div.  622,  80  N.  Y.  Suppl.  842. 

92.  Spaulding  v.  Arlington,  126  Mass.  492; 
Hampden  Paint,  etc.,  Co.  v.  Springfield,  etc., 
R.  Co.,  124  Mass.  118;  Com.  v.  Boston,  etc., 
R.  Co.,  3  Cush.  (Mass.)  25;  In  re  Munson,  29 
Hun  (N.  Y.)  325.  Contra,  San  Francisco, 
etc.,  R.  Co.  V.  'ahoney,  29  Cal.  112;  Bene- 
dict V.  New  York  City,  98  Fed.  789,  39  C.  C.  A. 
290. 

93.  Shannahan  v.  Waterbury,  63  Conn.  420, 
28  Atl.  611;  Matter  of  New  York,  40  N.  Y. 
App.  Div.  281,  58  N.  Y.  Suppl.  58;  In  re 
New  State  House,  19  R.  1.  382,  33  Atl.  523. 
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assessed  as  of  the  time  tlie  condemning  party  files  a  bond  for  the  payment  of 
damages.'-'"* 

e.  Time  of  Entry.  Ordinarily  the  actual  entry  upon  the  property  is  not  a  test 
of  the  time  of  taking  so  as  to  render  the  damages  assessable  as  of  that  time.®^ 

f.  Time  of  Construction  of  Improvement.  It  has  been  held  that  the  time  of 
the  construction  of  the  improvement  is  not  the  time  as  of  which  the  compensation 
should  be  estimated, but  there  are  cases  to  the  contrary.^ 

g.  Time  of  Enactment  of  Law  Authorizing*  Improvement.  In  some  instances 
the  requirement  is  that  the  damages  shall  be  assessed  as  of  the  date  of  the  enact- 
ment of  the  statute  under  which  tlie  power  of  eminent  domain  is  exercised.^^ 

h.  Time  of  Institution  of  Proceeding.  In  many  states  the  appropriation  by 
the  condemning  party  and  the  divesting  of  the  owners  title  take  efiect  by  relation 
to  the  date  of  commencing  the  condemnation  proceedings,  and  the  damages  are  to 
be  assessed  as  of  that  date.^^ 


94.  Graham  v.  Pittsburgh,  etc.,  R.  Co.,  145 
Fa.  St.  504,  22  Atl.  983. 

95.  Arkansas. —  Newgass  v.  St.  Louis,  etc., 
R.  Co.,  54  Ark.  140,  15  S.  W.  188. 

California. —  San  Francisco,  etc.,  R.  Co.  v. 
Mahoney,  29  Cal.  112. 

Massachusetts. —  Hampden  Paint,  etc.,  Co. 
r.  Springfield,  etc.,  R.  Co.,  124  Mass.  118. 

Minnesota. — Blue  Earth  County  v.  St.  Paul, 
etc.,  R.  Co.,  28  Minn.  503,  11  N.  W.  73; 
Winona,  etc.,  R.  Co.  v.  Denman,  lO  Minn.  267. 

New  Jersey. —  Leeds  v.  Camden,  etc.,  R. 
Co.,  53  N.  J.  L.  229,  23  Atl.  168,  holding  that 
the  commissioners  ^ust  award  the  present 
value  of  the  land  and  the  damages  incident 
to  the  construction  of  the  road,  and  have  no 
authority  to  determine  whether  the  original 
entry,  made  many  years  before,  was  legal,  and 
assess  the  damages  as  of  that  time. 

Pennsylvania. —  Graham  i\  Pittsburgh,  etc., 
R.  Co.,  145  Pa.  St.  504,  22  Atl.  983. 

Texas. —  San  Antonio,  etc.,  R.  Co.  v.  Ruby, 
80  Tex.  172,  15  S.  W.  1040  ;  Texas  Western 
R.  Co.  V.  Cave,  80  Tex.  137,  15  S.  W.  786. 

See,  however,  iyifra,  X,  E,  18,  k. 

96.  Lyon  v.  Green  Bay,  etc.,  R.  Co.,  42  W^is. 
538  (holding  that  the  rule  extends  to  the  ap- 
praisement of  damages  to  contiguous  lands  of 
the  same  owner)  ;  Milwaukee,  etc.,  R.  Co.  v. 
Eble,  3  Finn.  (Wis.)  334,  4  Chandl.  (Wis.) 
G8. 

97.  Pitkin  v.  Springfield,  112  Mass.  509 
(holding  that  where  a  highway  has  been  ille- 
gally laid  out  and  damages  awarded  for  the 
land  taken,  and  the  location  and  assessment 
have  been  declared  valid  by  statute,  the  dam- 
ages are  to  be  assessed,  not  as  of  the  time  the 
statute  takes  effect  but  as  of  the  time  of  the 
location)  ;  Matter  of  New  York,  80  N.  Y.  App. 
Div.  622,  80  N.  Y.  Suppl.  842  (holding  that 
damages  to  buildings  on  the  line  of  a  pro- 
posed street  are  to  be  ascertained,  so  far  as 
can  be,  as  of  the  time  when  the  street  is 
actually  opened,  and  not  the  time  when  the 
citv  acquired  the  land  for  the  street). 

98.  Mowrv  r.  Boston,  173  Mass.  425,  53 
N.  E.  885;  Matter  of  Public  Parks,  53  Hun 
(N.  Y.)  280,  6  N.  Y.  Suppl.  750.  See,  how- 
ever, Pitkin  V.  Springfield,  112  Mass.  509. 

Passage  of  ordinance. —  Tt  has  been  held, 
however,  that  in  a  proceeding  to  appropriate 
private  propertv  for  street  purposes,  the  value 
[46] 


of  the  property  is  to  be  taken  at  the  time  of 
the  trial,  and  not  at  the  date  of  the  condemna- 
tion ordinance.  Stribley  v.  Cincinnati,  9  Ohio 
Cir.  Ct.  122,  6  Ohio  Cir.  Dec.  54  [reversing 
11  Ohio  Dec.  (Reprint)  859,  30  Cine.  L.  Bui. 
249].  Contra,  ^I'oledo  v.  Bayer,  5  Ohio  S.  & 
C.  PI.  Dec.  87,  7  Ohio  N.  P.  324. 

99.  Arkansas. —  Newgass  v.  St.  Louis,  etc., 
R.  Co.,  54  Ark.  140,  15  S.  W.  188. 

California. — San  Jose,  etc.,  R.  Co.  v.  Mayne, 
83  Cal.  566,  23  Pnc.  522 ;  Pacific  Coast  R.  Co. 
V.  Porter,  74  Cal.  261,  15  Pac.  774;  Tehama 
County  V.  Bryan,  68  Cal.  57,  8  Pac.  673.  See, 
however,  infra,  X,  E,  18,  i. 

Illinois. —  Concordia  Cemetery  Assoc.  v. 
Minnesota,  etc.,  R.  Co.,  121  111.  199,  12  N.  E. 
536;  Chicago,  etc.,  R,  Co.  v.  Catholic  Bishop, 
119  111.  525,  10  N.  E.  372;  Dupuis  v.  Chicago, 
etc.,  R.  Co.,  115  111.  97,  3  N.  E.  720;  South 
Park  Com'rs  v.  Dunlevy,  91  111.  49;  McAuley 
V.  Columbus,  etc.,  R.  Co.,  83  111.  348. 

Massachusetts. —  Burt  v.  Merchants'  Ins. 
Co.,  115  Mass.  1. 

Minnesota. —  Miller  v.  Troost,  14  Minn. 
365. 

Missouri. —  Chicago,  etc.,  R.  Co.  v.  Ran- 
dolph Town-Site  Co.,  103  Mo.  451,  15  S.  W. 
437;  In  re  Pasco,  78  Mo.  App.  518. 

Nebraska. —  Hogsett  v.  Harlan  County, 
(1903)  93  N.  W.  1001;  Harlan  County  v. 
Hogsett,  60  Nebr.  362,  83  N.  W.  171;  Fre- 
mont, etc.,  R.  Co.  V.  Bates,  40  Nebr.  381,  58 
N.  W.  959 ;  Northeastern  Nebraska  R.  Co.  v. 
Frazier,  25  Nebr.  53,  40  N.  W,  609;  Missouri 
Pac.  R.  Co.  V.  Hays,  15  Nebr.  224,  18  N.  W. 
51. 

New  York.—  In  re  New  York  El.  R.  Co.,  12 
N.  Y.  Suppl.  857. 

Ohio. —  Schaible  v.  Lake  Shore,  etc.,  R.  Co., 
10  Ohio  Cir.  Ct.  334,  6  Ohio  Cir.  Dec.  505. 

Oregon. —  Oregon,  etc.,  R.  Co.  v.  Barlow,  3 
Oreg.  311. 

Pennsylvania. —  Walker  v.  South  Chester 
R.  Co.,  174  Pa.  St.  288,  34  Atl.  560;  Shevalier 
r.  Postal  Tel.  Co.,  22  Pa.  Super.  Ct.  506,  hold- 
ing that  the  damages  are  to  be  assessed  from 
the  time  when  the  greatest  injury, is  imposed 
on  the  land,  and  that  is  when  petitioner  first 
indicates  by  a  lawful  proceeding  its  intention 
to  impose  a  permanent  servitude. 

Rhode  Island. —  Stafford  v.  Providence,  10 
R.  L  567,  14  Am.  Rep.  710. 

[X.  E,  18,  h] 
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i.  Time  of  Trial.  In  some  states  the  damages  are  to  be  assessed  as  of  the 
date  of  the  trial. ^ 

j.  Time  of  Award.  In  some  states  and  under  some  statutes  the  damages  are 
to  be  assessed  as  of  the  date  of  the  award  by  the  commissioners.^ 

k.  Where  Taking  Is  by  Consent.  The  foregoing  rules  ^  are  not  always 
applicable  where  the  improvement  is  constructed  with  the  landowner's  consent.'* 


See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  338. 

Amendment  of  petition. —  Where  the  pe- 
tition is  amended  for  the  purpose  of  giving  a 
fuller  and  more  certain  description  of  the 
land,  and  not  in  order  to  substitute  one  piece 
of  land  for  another,  evidence  as  to  value 
should  be  limited  to  the  date  of  filing  the 
original  petition  ( Lieberman  v.  Chicago,  etc., 
R.  Co.,  141  111.  140,  30  N.  E.  544)  ;  but  if  the 
proceedings  are  commenced  by  summons 
against  a  trustee  in  a  deed  of  trust,  and  the 
owner  is  afterwr^d  made  a  party  by  amend- 
ment and  by  voluntary  appearance,  the  dam- 
ages should  be  estimated  as  of  the  date  of  his 
appearance  (Oregon,  etc.,  R.  Co.  v.  Mitchell, 
7  Utah  505,  27  Pac.  693). 

Evidence. —  While  the  date  of  filing  the  pe- 
tition is  deemed  the  time  of  the  appropriation, 
yet  evidence  is  not  limited  to  that  particular 
day,  and  although  the  petition  was  filed  in 
June,  a  witness  may  testify  to  the  value  in 
the  following  August.  Northeastern  Ne- 
braska R.  Co.  V,  ^vazier,  25  Nebr.  53,  40  N.  W. 
609. 

1.  California. —  Stockton,  etc.,  R.  Co.  v. 
Galgiani,  49  Cal.  139 ;  Bensley  v.  Mountain 
Lake  Water  Co.,  13  Cal.  306,  73  Am.  Dec. 
575 ;  California  Southern  R.  Co.  v.  Colton 
Land,  etc.,  Co.,  (1884)  2  Pac.  38.  See,  how- 
ever, supra,  X,  E,  18,  h,  note  99. 

Colorado. —  Denver,  etc.,  R.  Co.  v.  Griffith, 
17  Colo.  598,  31  Pac.  171. 

Ma>ssachusetts. —  Burt  v.  Merchants'  Ins. 
Co.,  115  Mass.  1. 

Minnesota. —  See  Winona,  etc.,  R,  Co.  v. 
Denman  10  Minn.  267. 

Missouri. —  St.  Louis,  etc.,  R.  Co.  v.  Fowler, 
142  Mo.  670,  44  S.  W.  771. 

Ohio. —  Stribley  v.  Cincinnati,  9  Ohio  Cir. 
Ct.  122,  6  Ohio  Cir.  Dec.  54  [reversing  11 
Ohio  Dec.  (Reprint)  859,  30  Cine.  L.  Bui. 
249].  See  also  Pittsburgh,  etc.,  R.  Co.  v. 
Perkins,  49  Ohio  St.  326,  31  N.  E.  350. 

Texas. —  San  Antonio,  etc.,  R.  Co.  v.  Ruby, 
80  Tex.  172,  15  S.  W.  1040;  Texas  Western 
R.  Co.  V.  Cave,  80  Tex.  137,  15  S.  W.  786; 
San  Antonio,  etc.,  R.  Co.  v.  Hunnicutt,  18 
Tex.  Civ.  App.  310,  44  S.  W.  535. 

Wisconsin. —  West  v.  Milwaukee,  etc.,  R. 
Co.,  56  Wis.  318,  14  N.  W.  292. 

United  States.—  New  York  Fifth  Nat.  Bank 
V.  New  York  El.  R.  Co.,  28  Fed.  231. 

Contra. —  Logansport,  etc.,  R.  Co.  v.  Bu- 
chanan, 52  Ind.  163;  Indiana  Cent.  R.  Co.  v. 
Hunter,  8  Ind.  74 ;  (Jentral  Branch  Union  Pac. 
R.  Co.  V.  Andrews,  26  Kan.  702. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  340. 

See  infra,  X,  E,  18,  k. 

2.  Colorado. —  Lamborn  v.  Bell.  18  Colo. 
346,  32  Pac.  989,  20  L.  R.  A.  241;  Twin 

[X  E.  18,  i] 


Lakes  Hydraulic  Gold  Min.  Syndicate  v.  Colo- 
rado Midland  R.  Co.,  16  Colo.  1,  27  Pac.  258; 
Colorado  Cent.  R.  Co.  v.  Allen,  13  Colo.  229, 

22  Pac.  605. 

Minnesota. —  Leber  v.  Minneapolis,  etc.,  R. 
Co.,  29  Minn.  256,  13  N.  W.  31 ;  Blue  Earth 
County  V.  St.  Paul,  etc.,  R.  Co.,  28  Minn.  503, 
11  N.  W.  73;  Sherwood  v.  St.  Paul,  etc.,  R. 
Co.,  21  Minn.  122;  St.  Paul,  etc.,  R.  Co.  v. 
Murphy,  19  Minn.  500;  Winona,  etc.,  R.  Co. 
V.  Denman,  10  Minn.  267. 

Missouri. —  Doyle  v.  Kansas  City,  etc.,  R. 
Co.,  113  Mo.  280,  -Zi)  S.  W.  970;  Missouri  Pac. 
R.  Co.  V.  Wernwag,  35  Mo.  App.  449,  holding 
that  any  change  in  the  condition  of  the  prop- 
erty after  the  date  of  the  commissioners' 
award  cannot  be  considered. 

New  Jersey. —  Trimmer  v.  Pennsylvania, 
etc.,  R.  Co.,  55  N.  J.  L.  46,  25  Atl.  932;  Leeds 
v.  Camden,  etc.,  R.  Co.,  53  N.  J.  L.  229,  233, 

23  Atl.  168,  169. 

New  York. —  Manhattan  R.  Co.  v.  Comstock, 
35  Misc.  326,  71  N.  Y.  Suppl.  941. 

Wisconsin. —  West  v.  Milwaukee,  etc.,  R. 
Co.,  56  Wis.  318,  14  N.  W.  292;  Lyon  v. 
Green  Bay,  etc.,  R.  Co.,  42"  Wis.  538;  Mil- 
Avaukee,  etc.,  R.  Co.  c.  Eble,  3  Pinn.  334,  4 
Chandl.  68. 

United  States. —  Reed  V.  Chicago,  etc.,  R. 
Co.,  25  Fed.  886. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  341. 

Filing  of  report. —  In  Nebraska  the  valua- 
tion should  not  be  as  of  the  date  of  the  filing 
of  the  commissioners'  report.  Missouri  Pac. 
R.  Co.  V.  Hays,  15  Nebr.  224,  18  N.  W.  51. 
In  New  York,  however,  owners  are  not  al- 
lowed damages  "  -^m  the  time  of  the  confirma- 
tion of  the  commissioners'  report,  but  from 
the  time  of  the  filing,  if  the  delay  has  been 
occasioned  by  their  conduct.  In  re  Lexington 
Ave.,  17  N.  Y.  Suppl.  872. 

3.  See  supra,  X,  E,  18,  a-j. 

4.  Wier  v.  St.  Louis,  etc.,  R.  Co.,  40  Kan. 
130,  19  Pac.  316  (holding  that  where  a  rail- 
road company  enters  on  land  and  constructs 
its  road  by  consent  of  the  owner  upon  condi- 
tions to  be  performed  by  it,  both  parties  treat- 
ing the  taking  as  a  permanent  appropriation, 
and  later  the  owner  institutes  proceedings  to 
obtain  compensation  on  the  ground  that  the 
company  has  not  perfornijed  the  conditions,  the 
compensation  must  be  assessed  as  of  the  time 
w^hen  the  company  first  took  possession)  ; 
Trimmer  r.  Pennsvlvania,  etc.,  R.  Co.,  55 
N.  J.  L.  46,  25  Atl.  '<^32  (holding  that  if,  after 
a  railroad  company  is  permitted  to  construct 
its  road  without  compensation  first  made,  the 
question  of  compensation  arises  in  a  suit  in 
equity,  the  measure  of  compensation  is  the 
value  of  the  land  and  damages  at  the  time  9f 
entry,  with  interest;  but  if  in  such  case  the 
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1.  Where  Taking  Was  Wrongful.  Where  lands  are  wrongfully  entered  npou 
and  afterward  condemned,  the  prior  trespass  cannot  be  considered,  and  the  dam- 
ages are  to  be  assessed  in  some  states  as  of  the  time  of  the  lawfnl  appropriation,^ 
and  in  others  as  of  the  time  of  trial.*' 

m.  Assessment  on  Appeal  or  Second  Trial.'  The  general  rale  is  that  where 
damages  are  assessed  on  appeal  thej  are  to  be  estimated  as  of  the  date  when  the 
report  of  the  commissioners  was  filed.^  This  rnle  is  not  affected  by  any  interme- 
diate change  of  title,^  nor  by  the  fact  that  expenses  were  subseqnently  incurred 
by  the  owner ;  but  where  the  constitution  requires  that  payment  or  tender  of 
the  damages  shall  be  made  before  the  condemning  party  can  take  possession,  and 
no  tender  is  made,  the  owner  is  entitled  to  the  land  pending  the  appeal,  and  is 
therefore  entitled  to  its  value  at  the  time  of  the  trial  of  tlie  appeal. Where 
the  first  proceeding  has  been  abandoned,  it  cannot  be  shown  on  the  trial  of  a 
second  proceeding  what  the  value  of  the  land  was  at  the  time  of  the  first 
proceeding.^^ 


company  institutes  a  statutory  proceeding  to 
condemn  the  land,  the  measure  of  compensa- 
tion is  the  value  of  the  land  and  damages  at 
the  time  of  the  appraisement)  ;  Aspinwall  v. 
Chicago,  etc.,  R.  Co.,  41  Wis.  474  (holding 
that  the  value  of  mo^-^^gaged  lands  which  have 
been  conveyed  by  *he  mortgagor  to  a  railroad 
company  must  be  estimated  as  they  were  when 
the  company  acquired  the  title). 

5.  Lafayette,  etc.,  R.  Co,  r.  Murdock,  68 
Ind.  137;  Daniels  r.  Cincinnati,  etc.,  R.  Co., 
41  Iowa  52;  Hempstead  r.  Carghill.  46  Minn. 
118,  48  N.  W.  558;  Canton,  etc.,  R.  Co.  r. 
French,  68  Miss.  22,  8  So.  512.  Contra, 
Childs  v.  Newport,  70  Vt.  62,  39  Atl.  627, 
holding  that  where  a  municipality  author- 
ized to  take  land  has  commenced  condemna- 
tion proceedings,  all  the  damages  occasioned 
by  such  a  taking  as  the  act  authorized, 
whether  before  or  after  the  proceedings  were 
commenced,  are  to  be  included  in  the  assess- 
ment. 

Time  of  filing  bond. —  If  a  railroad  con- 
structs its  road  across  a  farm  under  a  con- 
tested claim  of  title  in  fee  which  is  after- 
ward decided  against  it,  the  measure  of  dam- 
ages is  the  difference  between  the  value  of 
the  entire  farm  at  the  time  the  company  filed 
its  statutory  bond  for  damages,  in  the  condi- 
tion the  farm  was  in  Avhen  the  company  first 
entered  upon  it,  and  its  value  as  affected  by 
the  existence  of  the  road.  Graham  v.  Pitts- 
burgh, etc.,  R.  Co.,  145  Pa.  St.  504,  22  Atl. 
983. 

6.  Pittsburgh,  etc.,  R.  Co.  v.  Perkins,  49 
Ohio  St.  326,  31  N.  E.  350  (time  of  assess- 
ment) ;  San  Antonio,  etc.,  R.  Co.  v.  Hunni- 
cutt,  18  Tex.  Civ.  App.  310,  44  S.  W.  535; 
Lyon  r.  Green  Bay,  etc.,  R.  Co.,  42  Wis.  538. 

Right  of  election. —  If  a  railroad  company, 
with  full  knowledge  of  the  owner,  takes  and 
uses  land  for  a  right  of  way,  and  subsequently 
secures  the  condemnation  of  that  and  an  addi- 
tional tract  for  depot  purposes,  but  makes 
no  entry  thereon,  the  owner  is  entitled  to 
compensation  for  the  land  actually  taken, 
with  election  to  take  the  present  value  or 
the  value  at  the  time  of  entry,  and  the  com- 
pany may  elect  to  take  all  the  land  con- 
demned or  only  that  used  for  its  right  of  way. 


Williams  v.  New  Orleans,  etc.,  R.  Co.,  60 
Miss.  689. 

7.  See  also  infra,  X,  E,  18,  n. 

8.  Iowa. —  Ellsworth  v.  Chicago,  etc.,  R. 
Co.,  91  Iowa  386,  59  N.  W.  78. 

Minnesota. —  Minneapolis  v.  Wilkin,  30 
Minn.  145,  15  N.  W.  668;  Conter  v.  St.  Paul, 
etc.,  R.  Co.,  22  Minn.  342. 

Missouri. —  St.  Louis,  etc.,  R.  Co.  v.  Fow- 
ler, 113  Mo.  458,  20  S.  W.  1069;  Missouri 
Pac.  R.  Co.  r.  Wernwag,  35  Mo.  App.  449, 
both  holding  that  if  a  railroad  company  pays 
into  court  the  amount  awarded  as  soon  as 
the  award  is  made,  a  subsequent  reassessment 
by  a  jurj'-  should  be  made  on  the  basis  of  the 
value  at  the  time  of  the  commissioners'  re- 
port. See,  however.  Matter  of  Forsyth  Boule- 
vard, 127  Mo.  417,  30  S.  W.  188,  holding  that 
under  Mo.  Rev.  St.  (1899)  §§  9418,  9419, 
the  date  of  an  assessment  of  value  in  the 
county  court  of  land  taken  for  a  highway  is 
the  date  of  the  appropriation,  and  that  on 
a  trial  of  the  case  in  the  circuit  court  two 
years  later  the  testimony  should  show  the 
value  of  the  land  at  the  date  of  the  trial  in 
the  county  court. 

Neic  Hampshire. — Dearborn  r.  Boston,  etc., 
R.  Co.,  24  N.  H.  179. 

New  Jersey. — Metier  v.  Easton,  etc.,  R.  Co., 
37  N.  J.  L.  222. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  34.']. 

Time  of  taking. —  The  owner  will  not  be  al- 
lowed on  a  second  trial  to  show  the  compara- 
tive value  of  his  property  before  and  after 
the  construction  of  the  improvement  between 
the  dates  of  the  two  trials.  Los  Angeles,  etc., 
R.  Co.  V.  Rumpp,  104  Cal.  20,  37  Pac.  859. 

9.  Trogden  r.  Winona,  etc.,  R.  Co.,  22  Minn. 
198. 

10.  Holton  r.  Butler,  22  Iowa  557. 

11.  Georgia  Southern,  etc.,  R.  Co.  r.  Small, 
87  Ga.  355,  13  S.  E.  515;  Arnold  v.  Coving- 
ton, etc.,  Bridge  Co.,  1  Duv.  (Ky.)  372; 
Louisvihe,  etc.,  R.  Co.  r.  Asher,  10  Ky.  L. 
Rep.  1021;  Morris  r.  Coleman  Countv,  (Tex. 
Civ.  App.  1894)  28  S.  W.  380:  Gulf,' etc.,  R. 
Co.  r.  Lyons,  2  Tex.  App.  Civ.  Cas.  §  139. 

12.  Kansas  City  v.  Mulkey,  176  Mo.  229,  75 
S.  W.  973. 
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n.  Damages  Accruing  Pendente  Lite.^^  In  some  states  the  award  o{  damages 
sliOLild  include  those  accruing  between  the  institution  of  the  proceedings  and  the 
judgment.^^ 

19.  Particular  Elements  of  Damage  —  a.  Adaptability  of  Property  to  Particu- 
lar Uses  —  (i)  General  Rules.  If  a  tract  of  which  the  whole  or  a  part  is 
taken  for  a  public  use  possesses  a  special  value  to  the  owner  which  can  be  meas- 
ured by  money,  he  is  entitled  to  have  that  value  considered  in  the  estimate  of 
^compensation  and  damages.^'^  Compensation  is  not  to  be  estimated  simply  v^^ith 
reference  to  the  vahie  of  the  land  to  the  owner  in  the  condition  in  which  he  has 
maintained  it,  but  with  reference  to  what  its  present  value  is  in  view  of  the  uses 
to  which  it  is  reasonably  capable  of  being  put.^^    If  a  part  of  a  lot  or  tract  is 


13.  See  also  supra,  X,  E,  18,  m. 

14.  Matter  of  Buffalo  Grade  Crossing 
Gom'rs,  52  N.  Y.  App.  Div.  27,  64  K  Y. 
Suppl.  769  (holding  that  the  owner  is  enti- 
tled to  recover  for  damages  suffered  while  the 
Twork  of  changing  the  grade  of  a  street  is 
progressing  and  before  the  easement  has  been 
acquired  under  the  condemnation  proceedings, 
as  well  as  those  resulting  permanently  to  the 
fee)  ;  Rice  V.  Norfolk,  etc.,  R.  Co.,  130  N.  C. 
375,  41  S.  E.  1031. 

Nominal  damages. —  Wliere  condemnation 
proceedings  are  instituted  by  a  railroad  com- 
pany, and  an  award  is  made  to  the  owner 
lor  the  value  of  his  title  in  the  street,  and 
the  award  is  accepted  by  him,  he  is  entitled 
to  only  nominal  damages  for  the  withholding 
of  the  locus  in  quo  from  the  time  of  the 
tompany's  entry  to  the  time  of  the  award  by 
the  commissioners.  Judge  V.  New  York  Cent., 
etc.,  R.  Co.,  56  Hun  (N.  1^)  60,  9  N.  Y. 
Suppl.  158. 

15.  Costs  and  counsel  fees  as  an  element  of 
compensation  see  infra,  XI,  A,  2. 

16.  Adaptability  to  use  of  taker  see  infra, 
X,  E,  19,  k. 

Unlawful  use  see  supra,  X,  Q,  1. 

17.  In  re  Rugheimer,  36  Fed.  376. 

18.  California. —  Muller  v.  Southern  Pac. 
Branch  R.  Co.,  83  Cal.  240,  23  Pac.  265. 

Colorado. —  Colorado  Midland  R.  Co.  v. 
Browr,  15  Colo.  193,  25  Pac.  87,  holding  that 
where  a  railroad  company  sought  to  condemn 
a  rig~ht  of  way  through  land  used  as  a  mill 
site  and  lumber  yard,  and  particularly  valu- 
able on  account  of  the  water-power,  evidence 
is  admissible  to  show  the  market  value  of  the 
water-power  and  its  adaptability  to  the  opera- 
tion of  mining  machinery  and  electric  motors 
iii  and  about  a  neighboring  city,  although 
such  uses  had  not  been  actually  arranged  for 
at  the  time. 

Georgia. —  Harrison  r.  l^oung,  9  Ga.  359, 
holding  that  its  value  is  not  restricted  to  its 
agricultural  or  productive  qualities. 

Illinois. —  Galesburg,  etc.,  R.  Co.  v.  Milroy, 
T81  HI.  243,  54  N.  E.  939:  Chicago,  etc..  R. 
Co.  V.  Pontiac,  169  HI.  155,  48  N.  E.  485; 
Reed  v.  Ohio,  etc.,  t.  Co.,  126  111.  48,  17 
N.  E.  807:  Calumet  River  R.  Co.  v.  Moore, 
124  111.  329,  15  N.  E.  764  (holding  that 
where  the  situation  of  property  on  a  river 
increases  its  market  value  in  that  the  land 
ffin  in  the  future  be  used  for  dock  purposes, 
this  fact  may  be  considered  in  estimating 
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the  compensation )  ;  Chicago,  etc.,  R.  Co.  v. 
Catholic  Bishop,  119  111.  525,  10  N.  E.  372 
( holding  that  the  fact  that  a  strip  of  ground, 
owned  by  the  catholic  bishop  and  lying  across 
the  street  from  a  cemetery,  was  especially 
adapted  to  the  location  of  a  restaurant,  may 
be  taken  into  consideration,  although  it  had 
never  been  in  fact  used  for  that  purpose, 
where  it  does  not  appear  that  the  title  of  the 
church  authorities  is  such  as  to  place  any 
restrictions  on  its  use). 

Kentucky. —  West  Virginia,  etc.,  R.  Co.  v. 
Gibson,  94  Ky.  234,  21  S.  W.  1055,  15  Ky. 
L.  Rep.  7. 

Massachusetts. —  Muskeget  Island  Club  v. 
Nantucket,  185  Mass.  303,  70  N.  E.  61;  Bos- 
ton Belting  Co.  v.  Boston,  183  Mass.  254,  67 
N.  E.  428;  Chandler  v.  Jamaica  Pond  Aque- 
duct Corp.,  125  Mass.  544.  See  Fosgate  v. 
Hudson,  178  Mass.  225,  59  N.  E.  809.  See 
also  Fales  v.  Easthampton,  162  Mass.  422,  38 
N.  E.  1129,  holding  that,  where  a  town 
takes  certain  water-rights  belonging  to  plain- 
tiff and  lays  water-pipes  on  his  land,  it  is 
proper  to  consider  the  value  of  the  land  as 
a  mi'l  site,  not  only  in  connection  with  the 
water-power  then  possessed,  but  also  with 
reference  to  the  right  the  owner  might  ac- 
quire under  a  statute  to  flood  lands  on  the 
stream  above  his  own  by  building  a  mill. 

Mississippi. —  Louisville,  etc.,  R.  Co.  V. 
Ryan,  64  Miss.  399,  8  So.  173,  holding  that 
vrhere  the  land  taken  is  a  narrow  street  on  a 
navigable  stream  where  the  commerce  of  a 
city  enters  and  is  discharged,  evidence  as  to 
its  value  as  a  mill  site  is  admissible,  if  its 
adaptability  as  such  gives  it  a  present  value, 
although  no  one  presently  proposes  to  use  it 
for  that  purpose. 

Missouri. —  Mississippi  River  Bridge  Co.  v. 
Ring,  58  Mo.  491. 

New  Hampshire. —  Low  V.  Concord  R.  Co., 
63  N.  H.  557,  3  Atl.  739. 

Neio  Yorfc.— Hall  v.  State,  72  N.  Y.  App. 
Div.  360,  77  N.  Y.  Suppl.  282;  Shepard  v. 
Metropolitan  El.  R.  Co.,  48  N.  Y.  App.  Div. 
452,  62  N.  Y.  Suppl.  977;  College  Point  v. 
Dennett,  2  Hun  669,  5  Thomps.  &  C.  217. 
But  see  In  re  William,  etc.,  Sts.,  19  Wend. 
678. 

Tennessee. —  McKinnev  v.  Nashville,  102 
Tenn.  131,  52  S.  W.  781,^73  Am.  St.  Rep.  859. 

Texas. —  Dallas  Terminal  R.,  etc.,  Co.  v. 
Mosher  Mfg.  Co.,  (Civ.  App.  1901)  60  S.  W. 
893. 
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taken,  the  owner  may,  in  order  to  prove  the  injury  to  the  remaining  part,  show 
the  uses  to  which  it  might  profitably  he  applied  before  and  after  the  taking.^* 
All  facts  which  contribute  to  produce  injury,  as  that  the  residue  is  put  into  a 
worse  condition  for  a  particular  use,  or  for  the  use  for  which  it  was  designed,^  or 
that  it  is  rendered  useless  for  a  profitable  purpose,^^  may  be  considered.  In  deter- 
mining the  uses  of  which  the  property  is  capable,  it  is  necessary  to  have  regard 
to  the  existing  business  or  wants  of  the  community  or  such  as  may  reasonably  be 
expected  in  the  immediate  future.^  This  does  not  mean  tliat  the  estimate  may 
be  based  on  any  future  profits  that  may  be  derived  from  the  property  when 
improved  for  a  particular  use  when  the  business  wants  of  the  community  may 
make  it  profitable  to  use  the  land  in  that  particular  waj^  but  it  means  only  that 
the  fact  of  the  property's  capabiUty  or  adaptability  to  the  use  may  be  considered 
as  an  element  of  its  present  value.^^    The  land  must  be  shown  to  be  marketable 


Virginia. —  Richmond,  etc.,  R.  Co.  v.  Cham- 
blin,  100  Va.  401,  41  S.  E.  750. 

Washi7igton. —  Seattle,  etc.,  R.  Co.  v.  Mur- 
phine,  4  Wash.  448,  30  Pac.  720. 

Wisconsin. —  Washburn  v.  Milwaukee,  etc., 
R.  Co.,  59  Wis.  364,  18  N.  W.  328. 

United  States. —  See  Cumberland  Tp.  v. 
U.  S.,  101  Fed.  661,  41  C.  C.  A.  580. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§§  356,  366. 

That  the  land  has  a  mine  under  it  and  that 
there  is  water-power  on  it  may  be  consid- 
ered, if  these  two  facts  add  to  the  market 
value  of  the  land,  although  neither  the  mine 
nor  the  water-power  has  ever  been  used. 
Haslam  r.  Galena,  etc.,  R.  Co.,  64  111.  353. 

Witnesses  should  not  give  their  opinions 
as  to  the  value  of  property  for  a  particular 
purpose,  but  should  state  its  market  value  in 
view  of  anv  purpose  to  which  it  is  adapted. 
Santa  AnaV.  Harlin,  99  Cal.  538,  34  Pac.  224. 

19.  Drury  v.  Midland  R.  Co.,  127  Mass. 
571;  Henderson  v.  Orange,  9  N.  J.  L.  J.  71 ; 
Cincinnati,  etc.,  R.  Co.  v.  Longworth,  30  Ohio 
St.  108;  Shenango,  etc.,  R.  Co.  v.  Braham,  79 
Pa.  St.  447. 

20.  Arkansas. —  Little  Rock,  etc.,  R.  Co.  r. 
Allen,  41  Ark.  431,  holding  that  the  decreased 
value  of  the  land  for  gardening  purposes,  and 
for  building  stables  and  outhouses,  may  be 
considered, 

Illinois. —  Snodgrass  v.  Chicago,  152  111. 
600,  38  N.  E.  790;  Hercules  Iron  Works  r. 
Elgin,  etc.,  R.  Co.,  141  111.  491,  30  N.  E.  1050; 
Chicago,  etc.,  R.  Co.  v.  Blume,  137  111.  448, 
27  N.  E.  601:  Chicago,  etc.,  R.  Co.  i\  Nix, 
137  111.  141,  27  N.  E.  81;  St.  Louis,  etc.,  R. 
Co.  V.  Kirby,  104  111.  345;  Keithsburg,  etc., 
R.  Co.  V.  Henry,  79  111.  290. 

Indiana. —  Baltimore,  etc.,  R.  Co.  r.  Lans- 
ing, 52  Ind.  229;  Chicago,  etc.,  R.  Co.  r. 
Curless,  27  Ind.  App.  306,  60  N.  E.  467. 

Massachusetts. — Lincoln  r.  Com.,  164  Mass. 
368,  41  N.  E.  489;  Mavnard  r.  Northampton, 
157  Mass.  218,  31  N.  E.  1062. 

Pennsylvania. —  East  Pennsylvania  R.  Co, 
V.  Hottenstine,  47  Pa.  St.  28;  Searle  r.  Lacka- 
wanna, etc.,  R.  Co.,  33  Pa.  St.  57  ;  Pennsyl- 
vania Canal  Co.  r.  Hill.  6  Wkly.  Notes  Cas. 
182  (holding  that  where  a  strip  of  a  farm 
is  taken  for  a  cannl.  the  fact  that  Hnd  near 
tlie  c;inal  is  rendered  imfit  for  cultivation  by 
reason  of  the  water  permeating  it  by  leakage 


through  the  banks  of  the  canal  is  proper  te 
be  considered)  ;  Griffin  v.  Pennsylvania 
Schuylkill  Valley  R.  Co.,  2  Del.  Co.  425. 

United  States. —  Laflin  v.  Chicago,  etc..  R, 
Co.,  33  Fed.  415;  Lyons  v.  U.  S.,  26  Ct,  CL 
31. 

21.  Chicago,  etc.,  R.  Co.  v.  Bowman,  122 
111.  595,  13  N.  E.  814. 

Where  part  of  a  school  lot  is  taken  for  a 
railroad,  the  measure  of  depreciation  to  the 
residue  is  the  difference  between  the  value 
of  the  property  for  school  purposes  before  the 
construction  of  the  railroad  and  its  market 
value  for  any  purpose  afterward,  in  case  its 
value  for  school  purposes  has  been  wholly 
destroyed;  but  if  it  has  not  been  wholly  de- 
stroyed, then  the  difference  between  its  value 
for  school  purposes  before  and  after  the  con- 
struction of  the  road.  Board  of  Education 
r.  Kanawha,  etc.,  R.  Co.,  44  W.  Va.  71,  29 
S.  E.  503. 

22.  California. —  Santa  Ana  v.  Harlin,  9St 
Cal.  538,  34  Pac.  224. 

Illinois. —  Calumet  River  R.  Co.  v.  Moore, 
124  HI.  329,  15  N.  E.  764. 

Kentucky. —  West  Virginia,  etc.,  R.  Co.  v.. 
Gibson,  94  Ky.  234,  21  S.  W.  1055,  15  Ky. 
L.  Rep.  7. 

Netv  Hampshire. —  Low  v.  Concord  R.  Co., 
03  N.  H.  557,  3  Atl.  739;  Amoskeag  Mfg.  Cou 
r.  Worcester,  60  N.  H.  522. 

Texas. —  Gulf,  etc.,  R.  Co.  i".  Burger,  (Civ. 
App.  1898)  45  S.  W.  613. 

West  Virginia. —  Shenandoah  Valley  R.  Co. 
V.  Shepherd,  26  W.  Va.  672. 

Wisconsin. —  Munkwitz  f.  Chicago,  etc.,  IL 
Co.,  64  Wis.  403,  25  N.  W.  438. 

United  States. —  Mississippi,  etc.,  Boom  Ca 
r.  Patterson,  98  U.  S.  403,  25  L.  ed.  206.; 
Laflin  r.  Chicago,  etc.,  R.  Co.,  33  Fed.  415. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§§  356,  366. 

23.  Calumet  River  R.  Co.  Moore,  124  IlL 
329,  16  N.  E.  764;  Harris  r.  Schuylkill  River 
East  Side,  etc.,  R.  Co.,  141  Pa.  St.  242,  21 
Atl.  590,  23  Am.  St.  Rep,  278.  And  see  Con- 
cordia  Cemeterv  Assoc.  r.  Minnesota,  etc.,  R. 
Co.,  121  111.  199,  12  N.  E.  536,  holding  that 
where  a  railroad  condemned  a  part  of  a  tract 
of  land  not  yet  laid  out  for  cemetery  pur- 
poses, the  proposed  right  of  way  being  about 
four  hundred  feet  from  the  grounds  improved 
for  a  cemetery,  and  where,  before  burials  were 
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for  the  particular  purpose,^''  or  that  there  is  a  reasonable  expectation  of  some 
demand  at  some  time  for  the  use  of  the  land  for  that  purpose.^  Tlie  particular 
use  to  which  the  property  is  adapted  or  applied,  although  a  proper  matter  to  be 
considered,  is  not  controlling  as  to  the  value  witnesses  may  be  required  in  esti- 
mating the  market  value  to  show  its  value  for  other  purposes  also.^^ 

(ii)  Instances  of  Uses  or  Adaptabilities — (a)  lidaptability  Ear  Build- 
ing Lots,  It  may  be  shown  that  the  ground  is  adapted  to  be  cut  up  into  city  lots 
and  used  for  city  improvements.^^  It  is  immaterial  that  the  land  is  not  at  the 
time  built  upon,^**  that  tlie  owner  has  not  filed  a  town  plat,''^  or  that  the  land  is 
used  by  the  owner  only  for  farming  or  dairy  purposes.^^  If  the  land  is  suitable 
for  another  purpose  as  well  as  for  being  adapted  to  division  into  city  lots,  the 
owner  cannot  be  compelled  to  elect  whether  he  will  prove  the  value  for  one 
purpose  or  the  other  but  evidence  as  to  the  number  of  lots  into  which  the 
tract  of  land  in  question  can  be  divided  and  the  value  of  each  lot  is  inadmissible. 
It  is  proper  to  inquire  what  the  tract  is  worth,  having  in  view  the  purposes  for 
which  it  is  best  adapted  ;  but  it  is  the  tract,  not  the  lots  into  which  it  may 
be  divided,  that  is  to  be  valued.^^    Evidence  is  admissible  in  behalf  of  the  con- 


allowed  on  the  grounds  of  the  corporation,  the 
lots  therein  were  laid  out  and  improved,  only 
that  part  of  the  tract  actually  used  as  a 
cemetery  could  be  considered  as  such,  and  the 
corporation  could  not  recover  the  value  for 
cemetery  purposes  of  the  strip  of  land  con- 
demned. 

24.  Dalv  V.  Smith,  18  N.  Y.  App.  Div.  194, 
45  N.  Y.  "Suppl.  785.  See  also  Bellingham 
Bay,  etc.,  R.  Co.  v.  Strand,  4  Wash.  311,  30 
Pac.  144,  holding  that  if  the  lands  are  shore 
lands  no  damage  should  be  allowed  for  any 
rights  in  the  lands  below  the  high-tide  mark, 
where  at  the  time  of  the  proceedings  there  is 
no  law  in  force  giving  to  the  littoral  pro- 
prietor any  rights  whatever  in  tide  lands,  the 
possibility  of  the  legislature  granting  him 
such  rights  being  too  remote. 

25.  U.  S.  V.  Seufert  Bros.  Co.,  78  Fed. 
520. 

26.  McKinney  ?•.  Nashville,  102  Tenn.  131, 
52  S.  W.  781,  73  Am.  St.  Rep.  859. 

27.  St.  Louis  Terminal  R.  Co.  v.  Heiger, 
139  Mo.  315,  49  S.  W.  947.  See  also  Lough  v. 
Minneapolis,  etc.,  R.  Co.,  116  Iowa,  31,  89 
N.  W.  77. 

28.  Illinois. —  South  Park  Com'rs  v.  Dun- 
levy,  91  111.  49. 

Kansas. —  Chicago,  etc.,  R.  Co.  v.  Davidson, 
49  Kan.  589,  31  Pac.  131. 

Massachusetts. —  Dickenson  v.  Fitchburg, 
13  Gray  546. 

Nebraska. —  Omaha  Southern  R,  Co.  v.  Bee- 
son,  36  Nebr.  361,  54  N.  W.  557. 

New  Jersey. —  Doughty  v.  Somerville,  etc., 
R.  Co.,  22  N.  J.  L.  495. 

New  York. —  Daly  v.  Smith,  18  N.  Y.  App. 
Div.  194,  45  N.  Y.  Suppl.  785.  See  also  Mat- 
ter of  Armory  Bd.,  73  N.  Y.  App.  Div.  152, 
76  N.  Y.  Suppl.  766. 

Pennsylvania. —  Warden  v.  Philadelphia, 
167  Pa.  St.  523,  31  Atl.  928;  Wilson  r.  Equi- 
table Gas  Co.,  152  Pa.  St.  566,  25  Atl.  635. 

Texas. —  St.  Louis  Southwestern  R,  Co.  v. 
Hughes,  (Civ.  App.  1903)  73  S.  W.  976,  hold- 
ing that  where  land  is  near  the  city  and  there 
is  a  probability  of  an  extension  of  a  car  line 
to  it,  evidence  as  to  its  probable  character 
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and  condition  as  high  class  suburban  property 
is  admissible. 

Vermont. —  Hooker  v.  Montpelier,  etc.,  R. 
Co.,  62  Vt.  47,  19  Atl.  775. 

Wisconsin. —  Alexian  v.  Oshkosh,  95  Wis. 
221,  70  N.  W.  162;  Washburn  v.  Milwaukee, 
etc.,  R.  Co.,  59  Wis.  364,  18  N.  W.  328. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§§  356,  366. 

Contra. —  Everett  v.  Union  Pac.  R.  Co.,  59 
Iowa  243,  13  N.  W.  109,  holding  that  the 
value  must  be  estimated  from  what  the  prop- 
erty is  worth  in  its  condition  at  the  time,  not 
what  its  prospective  value  would  be  if  laid 
out  into  city  lots,  in  case  it  is  not  in  fact  so 
laid  out.  In  Cedar  Rapids,  etc.,  R.  Co.  v. 
Ryan,  37  Minn.  38,  33  N.  W.  6,  it  was  held 
that  the  eligible  situation  of  land  near  a  town 
and  the  effect  th'^'^eof  upon  the  present  value 
of  the  land  were  proper  subjects  for  consid- 
eration, but  that  the  opinions  of  the  witnesses 
as  to  the  probable  future  use  of  the  land  were 
inadmissible. 

29.  See  Montana  R.  Co.  v.  Warren,  6  Mont. 
275,  12  Pac.  641  [affirmed  in  137  U.  S.  348,  11 
S.  Ct.  98,  34  L.  ed.  681]. 

30.  Cincinnati,  etc.,  R.  Co.  v.  Longworth, 
30  Ohio  St.  108,  where  the  owner  showed  that 
before  he  knew  that  the  land  was  to  be  con- 
demned he  had  laid  it  out  for  sale  as  town 
lots. 

31.  Hooker  v.  Montpelier,  etc.,  R.  Co.,  62 
Vt.  47,  19  Atl.  775.  See  also  Chicago,  etc.,  R. 
Co.  V.  Davidson,  49  Kan.  589,  31  Pac.  131; 
Wilson  V.  Equitable  Gas  Co.,  152  Pa.  St.  566, 
25  Atl.  635 ;  Rex  v.  Turnbull  Real  Estate  Co., 
8  Can.  Exch.  163. 

32.  Northern  Pac,  etc.,  R.  Co.  v.  Forbis,  15 
Mont.  452,  39  Pac.  571,  48  Am.  St.  Rep.  692 
{explaining  Montana  R.  Co.  v.  Warren,  6 
Mont.  275,  12  Pac.  641,  as  meaning  that  the 
owner  is  put  to  his  election  only  where  one 
use  is  exclusive  of  the  other].  See  Matter  of 
Armory  Board,  73  N.  Y.  App.  Div.  152,  76 
N.  Y.  Suppl.  766. 

33.  Pennsylvania  Schuylkill  Valley  R.  Co. 
V.  Cleary.  125  Pa.  St.  442,  17  Atl.  468,  11 
Am.  St.  Rep.  913.    See  Matter  of  Armory 
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dernning  party  to  sliow  the  expense  necessary  to  be  incurred  in  making  the  land 
suitable  for  city  lots.^ 

(b)  Use  to  Which  Property  Is  Already  Devoted.  The  particular  use  to 
which  the  property  is  devoted  and  in  consequence  of  which  it  has  an  intrinsic  value 
to  the  owner  is  a  fact  which  he  has  a  right  to  have  considered.^^ 

(c)  Otcner'^s  Inteyided  Use.  In  some  jurisdictions  evidence  of  what  the 
owni  r  intended  to  do  with  the  land  may  be  considered  as  one  of  the  facts  in 
estimating  the  compensation  due  him;^^  in  others  this  fact  cannot  be  considered. 


Board,  73  N.  Y.  App.  Div.  152,  7G  N.  Y.  Suppl. 
700. 

That  the  witnesses  based  their  estimates  on 

the  dividing  of  the  property  into  lots  and 
valuing  each  lot  is  no  ground  for  an  objection, 
where  the  jury  was  instructed  that  whether 
this  method  was  the  best  for  determining  the 
value  was  a  matter  for  them  to  consider^  but 
that  the  ultimate  question  for  their  considera- 
tion was  the  value  of  the  entire  block  as  it 
stood  and  the  extent  to  which  that  value 
had  been  diminished.  Blue  Earth  County  v. 
St.  Paul,  etc.,  R.  Co.,  28  Minn.  503,  11  N.  W. 
73. 

34.  Farwell  v.  Chicago,  etc.,  R.  Co.,  52 
Nebr.  614,  72  N.  W.  1036,  where  it  was  shown 
that  the  ground  was  so  low  that  it  would  be 
necessary  to  fill  in  and  grade  it  to  make  it 
entirely  fit  for  the  purpose  of  city  lots. 

35.  California. —  Santa  Ana  v.  Harlin,  99 
Cal.  538,  34  Pac.  224,  holding  that  it  is  error 
for  the  court  to  refuse  to  allow  evidence 
showing  the  adaptability  of  the  land  for  a 
college  or  for  a  school  or  for  other  particular 
purposes. 

Illinois. —  Chicago,  etc.,  R.  Co.  r.  Pontiac, 
169  111.  155,  48  N.  E.  485 ;  Dupuis  v.  Chicago, 
etc.,  R.  Co.,  115  111.  97,  3  N.  E.  720;  Chicago, 
etc.,  R.  Co.  17.  Jacobs,  110  111.  414  (holding 
that  the  owner  may  show  that  the  land  has 
been  highly  fertilized  and  is  consequently 
especially  valuable  for  gardening  purposes)  ; 
St.  Louis,  etc.,  R.  Co.  i'.  Kirby,  104  111.  345. 

Massachusetts. —  Boston  Belting  Co.  v.  Bos- 
ton, 183  Mass.  254,  67  N.  E.  428,  holding  that 
in  awarding  damages  to  a  manufacturer  of 
rubber  products  against  a  city  for  diversion 
01  water  in  carrying  out  an  authorized  im- 
provement of  a  stream,  the  amount  of  dam- 
ages is  to  be  determined  by  the  diminution  in 
value  of  petitioner's  real  estate  for  the  uses  to 
which  it  is  adapted,  including  that  to  which 
it  was  being  put  when  the  water  was  diverted, 
but  allowing  nothing  for  loss  of  business  pr 
diminution  of  profits. 

Texas.— McFadden  v.  Schill,  84  Tex.  77,  19 
S.  W.  368. 

Wisconsin. —  Welch  v.  Milwaukee,  etc.,  R. 
Co.,  27  Wis.  108. 

In  a  proceeding  to  condemn  land  belonging 
to  a  railroad  company  the  company  may 
prove  that  the  land  taken  has  a  special  value 
by  reason  of  the  fact  that  the  company  needed 
a  large  tract  untraversed  by  alleys  or 
streets;  and  it  may  in  addition  give  evidence 
ap  to  the  land's  value  for  the  best  use  to 
which  it  could  be  put.  West  Chicago  St.  R. 
Co.  V.  Chicago,  172  111.  198,  50  N.  E.  185.  So 
it  is  proper  to  admit  estimates  of  the  value 


of  the  land  with  reference  to  the  special  use 
of  making  railroad  transfers  to  which  it  is 
devoted.  Lake  Shore,  etc.,  R.  Co.  v.  Chicago, 
etc.,  R.  Co.,  100  111.  21. 

Where  the  property  is  used  as  a  homestead, 
the  owner  may  show  the  injury  to  it  as  a 
homestead,  since  the  party  causing  the  injury 
has  no  right  to  lessen  its  value  for  home  pur- 
poses without  compensation  (Eastern  Texas 
R.  Co.  V.  Scurlock,  (Tex.  Civ.  App.  1903)  75 
S.  W.  366),  but  the  sentimental  value  as  a 
homestead  is  not  a  proper  element  of  damage 
(Cane  Belt  R.  Co.  v.  Hughes,  31  Tex.  Civ. 
App.  565,  72  S.  W.  1020.  See,  however.  Rex 
V.  Sedger,  7  Can.  Exch.  274,  where  it  was  held 
that  where  the  property  appropriated  to  the 
public  use  is  the  owner's  home  and  he  has  no 
desire  to  sell  it,  the  compensation  ought  to  be 
liberally  assessed). 

That  the  land  would  continue  to  be  devoted 
to  the  same  use  may  properly  be  assumed  by 
the  jury.  Phillips  v.  Scales  Mound,  195  111. 
353,  63  N.  E.  180. 

As  to  the  special  value  to  the  lessee  see 
supra,  note  75. 

36.  Illinois.— See  Illinois  Cent.  R.  Co.  v. 
Lostant,  167  111.  85,  4/  N.  E.  62. 

Kansas. —  See  Union  Terminal  R.  Co.  v. 
Peet  Bros.  Mfg.  Co.,  58  Kan.  197,  48  Pac.  860, 
holding  that  it  is  not  substantial  error  to  ad- 
mit testimony  showing  the  plans  of  the  owner 
for  the  future  use  of  the  land,  where  the  esti- 
mates of  damages  are  confined  to  the  market 
value  of  the  land  immediately  before  and  after 
the  appropriation  to  public  use,  and  where  no 
evidence  is  off'ered  of  future  profits  or  values 
based  on  contemplated  improvements. 

New  York. —  Roundout,  etc.,  R.  Co.  v.  Deyo, 
5  Lans.  298,  holding  that  the  owner's  inten- 
tion may  be  shown  as  one  of  the  circum« 
stances  under  which  the  land  is  taken. 

Ohio. —  Cincinnati,  etc.,  R.  Co.  i\  Long- 
worth,  30  Ohio  St.  108,  holding  that  the  owner 
may  show  that  before  he  knew  the  land  was  to 
be  condemned  he  had  laid  it  out  for  sale  as. 
town  lots,  although  there  had  been  no  legal 
dedication  and  no  filing  of  a  town  plat. 

Texas. —  See  Hamilton  County  v.  Garrett, 
62  Tex.  602,  holding  that  the  compensation  to 
v/hich  the  owner  of  uninclosed  land  which  he 
has  intended  to  fence  and  use  as  a  pasturage 
is  entitled  is  the  full  permanent  injuries  sus- 
tained by  him,  and  recovery  is  not  limited  to 
a  fair  rental  for  the  portion  of  the  land 
actually  appropriated. 

England. — Ripley  v.  Great  Northern  R.  Co., 
L.  R.  10  Ch.  435,  31  L.  T.  Rep.  N.  S.  869,  23 
Wkly.  Rep.  685,  holding  that  where  land  was 
taken  by  a  railway  company  upon  which, 
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but  the  damages  must  be  estimated  with  reference  to  tlie  use  of  the  land  and  its 
condition  at  the  time,  and  by  inquiring  as  to  what  extent,  if  at  all,  the  appropri- 
ation to  public  use  would  affect  its  market  value.^^  But  if  the  intended  use  is 
shown  this  does  not  prevent  tlie  admission  of  testimony  as  to  tlie  market  value  of 
the  land  in  consideration  of  other  purposes  for  wliich  it  is  adapted.^ 

b.  Injury  From  Negligence,  Nuisance,  and  Trespass.  In  ])roceedings  to  con- 
demn land  or  to  obtain  compensation  for  land  already  taken  or  injured,  damages 
are  assessed  upon  tlie  theory  of  a  lawful  taking  and  a  proper  construction  and 
operation  of  the  improvement  in  question.^^  IS^o  damages  are  included  except 
such  as  will  necessarily  arise  in  the  proper  construction  and  operation  of  the 
work.^  Anticipated  or  past  negligence  in  the  construction  of  the  improvement 
is  not  therefore  an  element  of  damage,^^  and  the  same  is  true  where  the  com- 
pleted improvement  is  maintained  and  operated  in  a  negligent  manner     or  so  as 


there  would  probably  have  been  built  cotton 
mills,  and  the  owner  had  built  a  reservoir 
on  other  lands  belonging  to  hira,  from  which 
water  might  have  been  supplied  to  such  mills 
if  built,  the  umpire  properly  received  evi- 
dence as  to  the  rents  which  might  have  been 
realized  from  supplying  water  to  the  mills 
when  built. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§§  356,  366. 

37.  Goodwine  i\  Evans,  134  Ind.  262,  33 
N.  E.  1031  (holding  that  proof  that  the  owner 
contemplated  converting  a  portion  of  his 
farm  at  some  time  in  the  future  into  a  stock 
or  grazing  farm  was  inadmissible)  ;  Cumber- 
land Tp.  V.  U.  S.,  101  Fed.  661,  41  C.  C.  A. 
680.  See  also  Pinkham  v.  Chelmsford,  109 
Mass.  225. 

If  the  intended  use  is  dependent  upon  an 
uncertain  act  of  another  person,  the  intention 
cannot  be  considered.  Munkwitz  v.  Chicago, 
etc.,  E.  Co.,  64  Wis.  403,  25  N.  W.  438, 
where  it  was  held  that  it  could  not  be  shown 
that  the  construction  of  a  railroad  would 
prevent  the  dredging  of  the  canal  by  which 
the  land  would  be  improved,  if  it  appeared 
that  the  dredging  work  could  be  made  only 
by  a  connection  with  another  proposed  canal 
the  construction  of  which  was  uncertain  and 
dependent  upon  many  contingencies. 

38.  Lough  V.  Minnesota,  etc.,  R.  Co.,  116 
Iowa  31,  89  N.  W.  77;  St.  Louis  Terminal 
R.  Co.  r.  Hieger,  139  Mo.  315,  40  S.  W. 
947. 

39.  King  f.  Iowa  Midland  R.  Co.,  34  Iowa 
458;  Fleming  v.  Chicago,  etc.,  R.  Co.,  34 
Iowa  353;  Oregon,  etc.,  R.  Co.  v.  Barlow,  3 
Oreg.  311;  Norfolk,  etc.,  R.  Co.  v.  Carter,  91 
Va.  587,  22  S.  E.  517. 

40.  Mullen  i?.  Lake  Drummond  Canal,  etc., 
Co.,  130  N.  C.  496,  41  S.  E.  1027,  61  L.  R.  A. 
833;  Stolze  v.  Manitowoc  Terminal  Co.,  100 
Wis.  287,  75  N.  W.  987;  Nelson  v.  Chicago, 
etc.,  R.  Co.,  58  Wis.  516;  Lyon  v.  Green  Bay, 
etc.,  R.  Co.,  42  Wis.  538. 

41.  Arkansas. — Arkansas  Cent.  R.  Co.  v. 
Smith,  71  Ark.  189,  71  S.  W.  947;  Newgass 
V.  St.  Louis,  etc.,  R.  Co.,  54  Ark.  140,  15 
S.  W.  183,  both  holding  that  if  the  appropria- 
tion of  part  of  a  tract  for  a  railroad  results 
in  flooding  the  residue  because  of  an  improper 
construction  or  maintenance  of  the  road-bed 
the  injury  cannot  be  considered. 
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Indiana. —  Chicago,  etc.,  R.  Co.  v.  Hunter, 
128  Ind.  213,  27  N.  E.  477. 

Iowa.—  Gear  v.  C.  C.  &  D.  R.  Co.,  43  Iowa 
83. 

Kentucky. — Louisville,  etc.,  R.  Co.  v.  Asher, 
15  S.  W.  517,  12  Ky.  L.  Rep.  815. 

New  Hampshire. —  Dearborn  v.  Boston,  etc., 
R.  Co.,  24  N.  H.  179,  holding  that  if  a  part 
of  the  land  is  liable  to  be  washed  and  to  cave 
of}'  as  an  unavoidable  result  of  building  a 
railroad  in  a  suitable  and  proper  manner  it 
should  be  considered  in  assessing  the  dam- 
ages ;  but  if  it  results  from  the  building  of 
the  road  in  an  improper  manner  it  should 
not  be  allowed. 

Pennsylvania. —  Edmundson  v.  Pittsburgh, 
etc.,  R.  Co.,  Ill  Pa.  St.  316,  2  Atl.  404;  In 
re  Chatham  St.,  16  Pa.  Super.  Ct.  103,  hold- 
ing that  in  assessing  damages  resulting  from 
the  construction  of  a  sewer,  the  fact  that  the 
city  had  not  relaid  the  pavement  since  the 
work  of  constructing  the  sewer  was  done,  and 
that  the  surface  of  the  street  consequently 
had  been  in  such  a  condition  as  was  incon- 
sistent with  tolerable  use  by  vehicles,  cannot 
be  considered,  as  there  is  no  necessary  con- 
nection between  the  exercise  of  eminent  do- 
main and  the  condition  in  which  the  street 
was  negligently  permitted  to  be  since  the 
act  was  complete. 

Vermont. —  Clark  v.  Vermont,  etc.,  R.  Co., 
28  Vt.  103. 

Wisconsin. —  Stolze  v.  Manitowoc  Terminal 
Co.,  100  Wis.  208,  75  N.  W.  987. 

United  States. —  Laflin  v.  Chicago,  etc.,  R. 
Co.,  33  Fed.  415. 

42.  Newgass  r.  St.  Louis,  etc.,  R.  Co.,  54 
Ark.  140,  15  S.  W.  188;  Louisville,  etc.,  R. 
Co.  V.  Asher,  15  S.  W.  517,  12  Ky.  L.  Rep. 
815;  Edmundson  v.  Pittsburgh,  etc.,  R.  Co., 
Ill  Pa.  St.  316,  2  Atl.  404;  Darlington  r. 
Allegheny  City,  28  Pittsb.  Leg.  J.  N.  S.  381. 

Risk  of  fire. —  It  is  only  the  risk  of  fire  from 
the  ordinary  and  careful  use  of  the  railroad, 
and  not  from  the  negligence  of  employees, 
which  can  be  so  considered  in  estimating  the 
damages  for  taking  a  right  of  way.  Kansas 
City,  etc.,  R.  Co.  v.  Kregelo.  32  Kan.  608,  5 
Pac.  15;  Mundorf  v.  New  York  El.  R.  Co., 
62  Hun  (N.  Y.)  465,  17  N.  Y.  SuppL  124; 
Pennsylvania,  etc..  Canal,  etc.,  Co.  v.  Roberts, 
2  Walk.  (Pa.)  482.  But  compare  Chicago, 
etc.,  R.  Co.  V.  Palmer,  44  Kan.  110,  24  Pac. 
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to  constitute  a  nuisance.^  So  in  such  a  proceeding  there  can  be  no  recovery  for 
an  original  wrongful  entry,^  nor  for  trespasses  conniiitted  in  constructing  the 
improvement/^  Tlie  remedy  of  the  landowner  in  such  cases  is  a  common-law 
action  for  damages."^^  The  rules  stated  in  tliis  section  are  strictly  applicable, 
although  the  constitution  provides  that  compensation  shall  be  made  for  injuring 
or  destroying  property  as  well  as  for  taking  it,^'  and  they  also  apply  under  statutes 
providing  not  only  that  just  compensation  for  the  land  taken  shall  be  made  but 
likewise  for  incidental  loss  or  damage  such  as  must  necessarily  or  reasonably 
result  from  the  appropriation  of  the  land  and  construction  of  the  road.''^ 

c.  Injury  to  Contiguous  Tracts.  The  owner  of  contiguous  lots  or  tracts  of 
which  one  or  a  part  of  one  is  taken  under  the  power  of  eminent  domain  is  not 
ordinarily  entitled  to  damages  accruing  from  the  improvement  to  the  other  lots 
or  tracts  owned  by  him.^^    If,  however,  several  contiguous  lots  or  tracts  in  reality 


342,  where  the  court  said  that  the  liability 
that  fires  Avill  be  set  out  by  locomotives,  pas- 
sengers, and  employees  is  an  element  of  dam- 
age, regardless  of  whether  the  acts  be  done 
negligently  or  accidentally. 

43.  Gear  v.  C.  C.  &  D.  R.  Co.,  43  Iowa  83, 
holding  that  the  obstruction  of  the  public 
highway  should  not  be  considered  in  the  esti- 
mation of  the  damages  to  which  the  owner 
of  adjacent  land  is  entitled  for  the  appropria- 
tion of  right  of  way  by  a  railway  company. 

44.  See  swpra,  X,"  E,  18,  1. 

45.  Doud  V.  Mason  City,  etc.,  R.  Co.,  76 
Iowa  438,  41  N.  W.  65  (holding  that  the 
owner  cannot  recover  for  detriment  to  his 
land  outside  of  the  right  of  way  of  a  rail- 
road caused  by  the  taking  of  soil  from  it)  ; 
People  V.  Schuyler,  69  N.  Y.  242  (holding 
that  damages  sustained  by  an  appropriation 
of  land  for  a  canal  cannot  be  extended  to 
include  those  for  trespasses  committed  on 
other  lands  of  the  same  person  by  workmen 
employed  in  taking  the  lands  and  in  con- 
structing the  canal)  ;  In  re  Tliompson,  2 
N.  Y.  Suppl.  34  (applying  the  same  rule 
where  the  trespass  was  committed  by  a  con- 
tractor for  a  public  work)  ;  Marshall  i'. 
American  Tel.,  etc.,  Co.,  16  Pa.  Super.  Ct. 
615. 

46.  Iowa. —  Doud  v.  Mason  Citv,  etc.,  R. 
Co.,  76  Iowa  438,  41  N.  W.  65. 

Ulew  York. —  In  re  Thompson,  2  N.  Y. 
Suppl.  34. 

Pennsylvania. —  Marshall  v.  American  Tel., 
etc.,  Co.,  16  Pa.  Super.  Ct.  615;  In  re  Chat- 
ham St.,  16  Pa.  Super.  Ct.  103. 

Virginia. —  Norfolk,  etc.,  R.  Co.  t*.  Carter, 
91  Va.  587,  22  S.  E.  517. 

Wisconsin. —  Lyon  v.  Green  Bay,  etc.,  R. 
Co.,  42  Wis.  538. 

If  a  fire  is  due  to  negligence  of  railroad 
employees  the  owner  may  recover  full  dam- 
ages therefor  in  an  action  at  law.  Kansas 
City,  etc.,  R.  Co.  v.  Kregelo,  32  Kan.  608,  5 
Pac.  15;  Pennsylvania,  etc.,  Canal,  etc.,  Co. 
r.  Roberts,  2  Walk.  (Pa.)  482. 

Injury  from  smoke,  noise,  vibration,  foul 
odors,  etc.,  if  due  to  negligence  or  improper 
construction  or  operation  of  a  railroad  or 
other  improvement,  may  be  recovered  for  in 
a  common-law  action  for  damages.  Metro- 
politan West  Side  El.  R.  Co.  v.  Goll,  100  111. 
App.  323;  Louisville  R.  Co.  v.  Foster,  108 


Ky.  743,  57  S.  W.  480,  22  Ky.  L.  Rep.  458, 
50  L.  R.  A  813;  Louisville  Southern  R.  Co. 
V.  Cogar,  15  Ky.  L.  Rep.  444. 

47.  Denniston  v.  Philadelphia  Co.,  161  Pa. 
St.  41,  28  Atl.  1007;  Edmundson  v.  Pitts- 
burgh, etc.,  R.  Co.,  Ill  Pa.  St.  316,  2  AtL 
404 ;  Denniston  v.  Philadelphia  Co.,  1  Pa. 
Super.  Ct.  599. 

48.  Colcough  V.  Nashville,  etc.,  R.  Co.,  2 
Head  (Tenn.)  171.  See  also  In  re  Thomp- 
son, 43  Hun  (N.  Y.)  416,  holding  that  where 
land  is  taken  for  an  aqueduct,  damages  can- 
not be  awarded  for  an  injury  caused  by  a 
dynamite  explosion  to  a  house  and  land  not 
taken,  the  court  saying  that  the  statute  was 
not  intended  to  include  possible  accidents 
as  a  part  of  land  damage,  even  if  caused  by 
negligence. 

49.  Illinois. —  Metropolitan  West  Side  El. 
R.  Co.  V.  Johnson,  159  111.  434,  42  N.  E. 
871. 

Indiana. —  Evansville,  etc.,  R.  Co.  v.  Charl- 
ton, 6  Ind.  App.  56,  33  N.  E.  129. 

Maine. —  Kennebec  Water  Dist.  v.  Water- 
ville,  97  Me.  185,  54  Atl.  6,  60  L.  R.  A.  856. 

Massachusetts. — Wellington  v.  Boston,  etc., 
R.  Co.,  158  Mass.  185,  33  N.  E.  393. 

Minnesota. —  Minnesota  Valley  R.  Co.  v. 
Doran,  15  Minn.  230. 

Neio  York. —  Reilly  r.  Manhattan  R.  Co., 
43  N.  Y.  App.  Div.  80,  59  N.  Y.  Suppl.  335. 

Pennsylvania. —  Potts  t'.  Pennsylvania,  etc., 
R.  Co.,  119  Pa.  St.  278,  13  Atl.  291,  4  Am. 
St.  Rep.  646. 

Washington. —  Sultan  Water,  etc.,  Co.  v. 
Weyerhauser  Timber  Co.,  31  Wash.  558,  72 
Pac.  114. 

United  8tates.— Sharp  v.  U.  S.,  191  U.  S. 
341,  24  S.  Ct.  114,  48  L.  ed.  211. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  370. 

Plottage  value. —  Where  the  lots  are  con- 
tiguous, the  ow^ler  is  entitled  to  their  value 
considered  as  one  parcel,  thus  including  their 
plottage  value,  but  is  not  in  that  case  enti- 
tled to  the  full  value  of  each  building  on 
each  lot,  if  the  buildings  would  have  to  be 
destroyed  to  give  the  land  its  plottage  value; 
or  he  may  have  the  value  of  each  lot  and 
each  building,  in  which  case  he  is  not  entitled 
to  the  plottage  value.  Matter  of  Armory 
Bd.,  73  N.  Y.  App.  Div.  152,  76  N.  Y.  Suppl. 
766. 
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constitute  an  entire  parcel  used  for  one  general  purpose  by  the  common  owner, 
the  inquiry  should  embrace  all  injuries  which  will  be  caused  to  the  entire  body  of 
land.^  Thus  if  several  tracts  are  used  together  as  one  farm,  in  determining  the 
compensation  to  be  paid  the  owner  for  the  location  of  a  railroad  across  one  or 
more  of  the  tracts  the  injury  to  the  whole  farm  should  be  considered.^^  So  in 
estimating  the  value  of  the  part  actually  taken,  the  part  is  to  be  considered  with 
reference  to  the  whole  tract  and  as  a  portion  thereof.^^  To  constitute  a  unity  ot 
property  between  two  or  more  contiguous  but  prima  facie  distinct  parcels  of 


50.  Illinois. —  Galena,  etc.,  R.  Co.  v.  Birk- 
beck,  70  111.  208. 

Iowa. —  Haggard  v.  Algona  Independent 
School  Dist.,  113  Iowa  486,  85  N.  W.  777; 
Cummins  v.  Des  Moines,  etc.,  R.  Co.,  63  Iowa 
397,  19  N.  W.  268. 

Minnesota. — Blue  Earth  County  v,  St.  Paul, 
etc.,  R.  Co.,  28  Minn.  503,  11  N.  W.  73; 
Sherwood  v.  St.  Paul,  etc.,  R.  Co.,  21  Minn. 
127. 

Missouri. —  Kansas  City  Suburban  Belt  R. 
Co.  V.  Norcross,  137  Mo.  415,  38  S.  W.  299. 

Nebraska. —  Atchison,  etc.,  R.  Co.  v.  Boer- 
ner,  34  Nebr.  240,  51  N.  W.  842,  33  Am.  St 
Rep.  637. 

Nen)  York. —  Matter  of  Armory  Bd.,  73 
N.  Y.  App.  Div.  152,  76  N.  Y.  Suppl.  766. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
^  367. 

51.  Illinois. —  Conness  v.  Indiana,  etc.,  R. 
Co.,  193  111.  464,  62  N.  E.  221. 

Iowa. —  Lough  V.  Minneapolis,  etc.,  R.  Co., 
116  Iowa  31,  89  N.  W.  77;  Winklemans  v. 
Des  Moines,  etc.,  R.  Co.,  62  Iowa  11,  17  N.  W. 
«2;  Hartshorn  v.  Burlington,  etc.,  R.  Co.,  52 
Iowa  613,  3  N.  W.  648. 

Minnesota. —  Cedar  Rapids,  etc.,  R.  Co.  v. 
Ryan,  36  Minn.  546,  33  N.  W.  35;  St.  Paul, 
etc.,  R.  Co.  V.  Murphy,  19  Minn.  500;  Minne- 
sota Valley  R.  Co.  v.  Doran,  15  Minn.  230. 

Missouri. —  Kansas  City,  etc.,  R.  Co.  v. 
Story,  96  Mo.  611,  10  S.  W.  203;  Springfield, 
etc.,  R.  Co.  t?. -Calkins,  90  Mo.  538,  3  S.  W. 
■82. 

Nebraska. —  Omaha  Southern  R.  Co.  v. 
Todd,  39  Nebr.  818,  58  N.  W.  289;  North- 
eastern Nebraska  R.  Co.  v.  Frazi»r,  25  Nebr. 
42,  40  N.  W.  604. 

Neio  York. —  New  York,  etc.,  R.  Co.  v.  Le 
Fevre,  27  Hun  537. 

OMo.— Miller  v.  Weber,  1  Ohio  Cir.  Ct. 
130,  1  Ohio  Cir.  Dec.  77  [affirmed  in  19  Cine. 
L.  Bui.  350]. 

Pennsylvania. —  Sloan  v.  Baltimore,  etc.,  R. 
Co.,  131  Pa.  St.  568,  18  Atl.  903. 

Wisconsin. —  Parks  v.  Wisconsin  Cent.  R. 
Co.,  33  Wis.  413;  Robbins  v.  Milwaukee,  etc., 
R.  Co.,  6  Wis.  636. 

Division  by  creek  and  county  line. —  Where 
a  farm  lay  in  one  compact  tract,  except  that 
a  creek  which  was  also  the  boundary  line  be- 
tween two  counties  ran  through  it,  and  a 
railroad  company  commenced  condemnation 
proceedings  in  one  county  to  appropriate  a 
right  of  way  through  that  part  of  the  farm 
which  lay  in  that  county,  compensation  for 
the  injury  to  the  entire  farm  should  be  as- 
sessed in  that  proceeding  without  regard  to 
the  fact  that  a  part  of  it  was  in  the  other 
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county.  Atchison,  etc.,  R.  Co.  v.  Gough,  29 
Kan.  94. 

52.  Connecticut. —  Imlay  v.  Union  Branch 
R.  Co.,  26  Conn.  249,  68  Am.  Dec.  392. 

Georgia. —  Selma,  etc.,  R.  Co.  v.  Redwine, 
51  Ga.  470. 

Illinois. —  Illinois,  etc.,  R.  Co.  v.  Humiston, 
208  111.  100,  69  N.  E.  880  (holding  that  where 
the  part  taken  is  of  greater  value  in  connec- 
tion Avith  the  whole  than  as  a  separate  par- 
cel, the  measure  of  damages  for  the  part  taken 
is  the  fair  cash  value  of  the  part  taken  as  a 
part  of  the  whole)  ;  Chicago,  etc..  Electric  R. 
Co.  V.  Mawman,  206  111.  182,  69  N.  E.  66; 
Chicago,  etc.,  R.  Co.  v.  Bowman,  122  111.  595, 
13  N.  E.  814;  Chicago,  etc.,  R.  Co.  v.  Blake, 
116  111.  163,  4  N.  E.  488;  Chicago,  etc.,  R. 
Co.  V.  Hopkins,  90  111.  316;  Bloomington  v. 
Miller,  84  111.  621;  Osgood  v.  Chicago,  44  111. 
App.  532  [affirmed  in  154  111.  194,  41  N.  E. 
40]. 

Indiana.— Yifer  v.  Ritter,  159  Ind.  8,  64 
N.  E.  463;  Manufacturers'  Natural  Gas  Co.  v. 
Leslie,  (Sup.  1898)  49  N.  E.  946. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Bar- 
rett, 91  Ky.  487,  16  S.  W.  278,  13  Ky.  L.  Rep. 
57 ;  Henderson,  etc.,  R.  Co.  v.  Dickerson,  17 
B.  Hon.  173,  66  Am.  Dec.  148;  Louisville, 
etc.,  R.  Co.  V.  Asher,  15  S.  W.  517,  12  Ky. 
L.  Rep.  815.  See  also  Robb  v.  Maysville,  etc., 
Turnpike  Road  Co.,  3  Mete.  117. 

Minnesota. —  Kremer  v.  Chicago,  etc.,  R. 
Co.,  51  Minn.  15,  52  N.  W.  977,  38  Am.  St. 
Rep.  468;  Scott  v.  St.  Paul,  etc.,  R.  Co.,  21 
Minn.  322;  Winona,  etc.,  R.  Co.  v.  Denman, 
10  Minn.  267. 

Mississippi. —  Balfour  v.  Louisville,  etc.,  R. 
Co.,  62  Miss.  508;  Sullivan  v.  Lafayette 
County,  58  Miss.  790. 

Neiv  Jersey. —  Gautier  v.  Hudson  County 
Bd.  of  Chosen  Freeholders,  55  N.  J.  L.  88,  25 
Atl.  322,  17  L.  R.  A.  785. 

New  York. —  Westphal  v.  New  York,  75 
N.  Y.  App.  Div.  252,  78  N.  Y.  Suppl.  56 ;  In  re 
New  York,  etc.,  R.  Co.,  6  Hun  149;  DiecR- 
man  v.  New  York,  34  Misc.  684,  70  N.  Y. 
Suppl.  1021. 

Ohio.— Grant  v.  Hyde  Park,  67  Ohio  St. 
166,  65  N.  E.  891;  Cleveland,  etc.,  R.  Co.  v. 
Ball,  5  Ohio  St.  568. 

Pennsylvania. —  Baltimore,  etc.,  R.  Co.  V. 
Springer,  (1888)  13  Atl.  76. 

South  Carolina. —  Greenville,  etc.,  R.  Co.  t?. 
Partlow,  5  Rich.  428. 

Teiras.— Telephone,  etc.,  Co.  v.  Porke,  2  Tex. 
App.  Civ.  Cas.  §  365. 

Virginia. —  Richmond,  etc.,  R.  Co.  r.  Cham- 
blin,  100  Va.  401,  41  S.  E.  750. 

Wisconsin. —  Orth  v.  Milwaukee,  92  Wis. 
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land,  there  must  be  such  a  connection  or  relation  of  adaptation,  convenience,  and 
actual  and  permanent  use  as  to  make  the  enjoyment  of  the  parcel  taken  reasonably 
and  substantially  necessary  to  the  enjoyment  of  the  parcels  left,  in  the  most  advan- 
tageous and  profitable  manner  in  the  business  for  which  they  are  used.^    The  fact 


230,  65  N.  W.  1029 ;  Washburn  v.  Milwaukee, 
etc.,  R.  Co.,  59  Wis.  364,  13  N.  W.  328; 
Driver  v.  Western  Union  R.  Co.,  32  Wis.  569, 
14  Am.  Rep.  726 ;  Snyder  v.  Western  Union 
R.  Co.,  25  Wis.  60. 

United  States. —  Lehigh  Valley  Coal  Co.  v. 
Chicago,  26  Fed.  415. 

England. —  Reg.  r.  Brown,  L.  R.  2  Q.  B. 
630,  8  B.  &  S.  456,  36  L.  J.  Q.  B.  322,  16 
L.  T.  Rep.  N.  S.  827,  12  Wkly.  Rep.  988, 
holding  that  if  the  part  taken  is  of  greater 
value  in  connection  with  the  whole  than  as 
a  separate  parcel,  the  measure  of  damages 
would  be  the  fair  cash  value  of  the  part 
taken  oh  a  part  of  the  whole. 

Canada. —  In  re  Ontario,  etc.,  R.  Co.,  6  Ont. 
338  [explaining  Buccleuch  v.  Metropolitan  Bd. 
of  Works,  L.  R.  5  H.  L.  418,  41  L.  J.  Exch. 
137,  27  L.  T.  Rep.  N.  S.  1]. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain," 
§  363. 

Contra. —  New  Orleans,  etc.,  R.  Co.  v.  La- 
garde,  10  La.  Ann.  150. 

Test  of  value. —  The  actual  value  of  prop- 
erty condemned  for  public  use  is  determined 
solely  by  its  market  value  when  available  for 
business  purposes,  and  by  its  relative  value 
as  part  of  the  entire  lot,  and  by  other  con- 
siderations, Avhen  not  available  for  such  pur- 
poses. Metropolitan  West  Side  El.  R.  Co.  r. 
Springer,  171  111.  170,  49  N.  E.  416;  Green 
V.  Chicago,  97  111.  370. 

Improvements  on  residue. —  In  condemna- 
tion proceedings  for  a  portion  of  a  farm  by 
a  railroad  for  a  right  of  way,  the  value  of 
the  land  taken,  as  a  part  of  the  farm,  should 
be  determined  with  the  improvements  on  the 
balance  of  the  farm.  Illinois,  etc.,  R.  Co.  r. 
Humiston,  208  111.  100,  69  N.  E.  880.  If, 
however,  taking  a  part  does  not  affect  the 
value  of  the  residue,  evidence  is  inadmissible 
to  show  the  value  or  extent  of  improvements 
upon  the  remaining  portion  of  the  tract. 
U.  S.  V.  Honolulu  Plantation  Co.,  122  Fed. 
581,  58  C.  C.  A.  279. 

53.  Illinois. —  White  v.  Metropolitan  West 
Side  El.  R.  Co.,  154  111.  620,  39  N.  E.  270. 

Iowa. —  Westbrook  r,  Muscatine,  etc.,  R. 
Co.,  115  Iowa  106.  88  N.  W.  202. 

Maine. —  Kennebec  Water  Dist.  v.  Water- 
ville,  97  Me.  185,  54  Atl.  6,  60  L.  R.  A.  856, 
holding  that  where  the  property  of  a  water 
company  is  condemned  no  compensation  can 
be  allowed  it  for  incidental  damages  to  its 
other  property,  if  such  other  property  has  no 
relation  to  it  except  that  which  grows  out  of 
common  ownership. 

Minnesota. —  Koerper  v.  St.  Paul,  etc.,  R. 
Co.,  42  Minn.  340,  44  N.  W.  195;  Cedar  Rap- 
ids, etc.,  R.  Co.  V.  Ryan,  37  Minn.  38,  33 
N.  W.  6 ;  Peck  v.  Superior  Short  Line  R.  Co., 
S6  Minn.  34.3,  31  N.  W.  217;  Wilcox  v.  St. 
Paul,  etc.,  R.  Co.,  35  Minn.  439,  29  N.  W. 
148. 


Pennsylvania. —  Kossler  v.  Pittsburg,  etc., 
R.  Co.,  208  Pa.  St.  50,  57  Atl.  66. 

United  States. —  Sharpe  v.  U.  S.,  112  Fed. 
893,  50  C.  C.  A.  597,  57  L.  R.  A.  932  [affirmed 
in  191  U.  S.  341,  24  S.  Ct.  114,  48  L.  ed.  2111. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  367. 

Abuttal  on  two  streets. — Although  a  build- 
ing which  abuts  on  a  street  upon  which  an 
elevated  railroad  has  been  constructed  also 
abuts  on  anoth*  :  street,  this  does  not  render 
it  any  the  less  or  >  property,  if  it  is  ^  j  treated 
bv  the  owner,  rischoflf  i.  New  York  ^  I.  R. 
Co.,  138  N.  Y.  257,  33  N.  E.  1073;  Ste\>  as  v. 
New  York  El.  R.  Co.,  130  N.  Y.  95,  28  N.  E. 
667  [affirming  57  N.  Y.  Super.  Ct.  416,  8 
N.  Y.  Suppl.  313].  Where,  however,  a  build- 
ing is  divided  into  separate  and  distinct 
apartments,  damages  are  t )  be  awarded  only 
for  those  fronting  <  i  t'  ■  street  in  which  the 
structure  is  built.  Re  illy  v.  Manhattan  R. 
Co.,  43  N.  Y.  App.  Div.  80,  59  N.  Y.  Suppl. 
335;  Keene  v.  Metropolitan  El.  R.  Co.,  79  Hun 
(N.  Y.)  451,  29  N.  Y.  Suppl.  971.  Where  the 
property  extends  back  to  another  street  paral- 
lel to  that  occupied  by  the  railroad,  having  a 
frontage  and  entrance  on  both  streets,  and 
basements  connected,  so  thai  access  to  either 
frontage  can  be  had  from  the  other,  the 
owner  will  be  entitled  to  compensation  only 
for  the  easements  of  light,  air,  and  access 
appurtenant  to  the  frontage  on  the  street 
occupied  bv  the  railroad  (Ottinger  v.  New 
York  El.  R.  Co.,  18  N.  Suppl.  238),  but 
the  fact  that  access  from  one  street  is  un- 
impaired will  not  defeat  a  recovery  for  in- 
terference with  access  from  the  other  street 
( Hulett  V.  Missouri,  etc.,  R.  Co.,  80  Mo.  App. 
S7). 

Connection  of  tracts  by  right  of  way. —  Al- 
though the  several  tracts  do  not  actually 
adjoin,  yet  they  may  be  regarded  as  one  if 
the  owner  has  a  connecting  right  of  way 
over  the  intervening  lajids.  Westbrook  v. 
Muscatine  North,  etc.,  R.  Co.,  115  Iowa  106, 
88  N.  W.  202  (holding  that  the  mere  fact 
that  the  private  way  over  an  intervening 
tract  owned  by  a  third  person  existed  only 
by  the  latter's  license  was  not  sufficient  to 
show  that  the  other  tracts  did  not  constitute 
a  single  farm);  Union  Terminal  R.  Co.  v. 
Peet  Bros.  Mfg.  Co.,  58  Kan.  197,  48  Pac. 
860;  Cameron  r.  Pittsburg,  etc.,  R.  Co.,  157 
Pa.  St.  617,  27  Atl.  668,  22  L.  R.  A.  443. 
But  see  Pennsvlvania  Co.  v.  Pennsvlvania 
Schuvlkill  Val.'R.  Co.,  151  Pa.  St.  334,  25 
Atl.  107,  31  Am.  St.  Rep.  762. 

Contiguity  of  tracts. —  Where  one  owns  a 
farm  consisting  of  distinct  parcels  of  land, 
separated  by  lands  which  he  does  not  own 
and  over  which  he  has  no  private  right  of 
way.  he  is  not  entitled  to  have  the  parcels 
treated  as  one  tract.  Cameron  v.  Chicago, 
ttc,  R.  Co.,  42  Minn.  75,  43  N.  W.  785.  See 
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that  several  ti'acts  used  as  one  are  separated  1)j  a  street  or  highway  ^  or  a  railroad 


also  White  r.  Metropolitan  West  Side  El.  11. 
Co.,  154  111.  G20,  30  N.  E.  270.  So,  in  pro- 
ceedings to  condemn  land  for  the  construc- 
tion of  a  dam  and  flume^  damage  to  lands 
not  adjacent  to  those  taken  caused  by  in- 
creased expense  of  floating  logs  therefrom 
cannot  be  considered.  Sultan  Water,  etc., 
Co.  f.  Weyerhaeuser  Timber  Co.,  31  Wash. 
558,  72  Pac.  114. 

Fee  and  leasehold. —  Where  a  livery-stable 
keeper  owned  stables  on  one  side  of  an  alley, 
and  leased  a  building  on  the  opposite  side 
for  use  in  connection  with  his  business,  and 
the  leased  property  was  that  which  was  con- 
demned, he  is  entitled  only  to  the  value  of 
the  lease.  Kohl  v.  U.  S./91  U.  S.  367,  23 
L.  ed.  449;  U.  S.  v.  Inlots,  24  Fed.  Cas. 
No.  15,441a. 

Nature  and  use  of  tracts.—  If  the  separate 
tracts  of  which  a  part  of  one  is  taken  are 
not  put  to  a  joint  use,  they  cannot  be  con- 
sidered as  one  parcel  in  assessing  the  dam- 
ages to  the  land  not  taken.  Haines  r.  St. 
Louis,  etc.,  R.  Co.,  65  Iowa  216,  21  N.  W. 
573  (holding  that  where  one  owns  village 
property  suitable  for  residence  purposes,  and 
farm  lands  adjoining,  and  a  portion  of  the 
village  property  is  taken,  there  should  not  be 
included  any  damages  to  the  farm  lands)  ; 
Leavenworth,  etc.,  R.  Co.  v.  Wilkins,  45  Kan. 
674,  26  Pac.  16  (holding  that  no  damages 
can  be  awarded  on  account  of  outlying  lands 
which  corner  with  a  farm  and  are  used  as 
pastures  in  connection  with  it)  :  Providence, 
etc.,  R.  Co.  V.  Worcester,  155  Mass.  35,  29 
N.  E.  56  (holding  that  where  three  acres  be- 
longing to  a  railroad  company  are  taken,  in 
which  there  is  a  large  quantity  of  gravel,  the 
company  is  not  entitled  to  damages  to  its 
plant  as  a  whole)  ;  Cameron  v.  Chicago,  etc., 
R.  Co.,  51  Minn.  153,  53  N.  W.  199  (holding 
that  where  the  portion  of  a  farm  taken  is 
chiefly  valuable  as  a  gravel-pit,  the  injury 
done  to  the  resid\ie  of  the  farm  is  not  to  be 
considered).  This  is  especially  true  where 
the  tracts  are  separated  by  a  street  (White 
r.  Metropolitan  West  Side  El.  R.  Co..  154  111. 
620,  39  N.  E.  270;  Wellington  v.  Boston,  etc., 
R.  Co.,  164  Mass.  380,  41  N.  E.  652)  or 
watercourse  (Kossler  v,.  Pittsburg,  etc.,  R. 
Co.,  208  Pa.  St.  50,  57  Atl.  66).  However, 
the  fact  that  part  of  the  land  is  river  bottom 
and  part  upland,  and  that  different  parts  of 
it  might  be  most  advantageously  used  for 
different  purposes,  does  not  preclude  its  being 
regarded  as  one  tract,  if  the  owner  has  treated 
the  land  as  an  entirety,  and  has  not  contem- 
plated any  division.  Doud  v.  Mason  City, 
etc.,  R.  Co.,  76  Iowa  438.  41  N.  W.  65. 

Separate  buildings. —  The  fact  that  there 
are  two  buildings  on  a  tract  does  not  pre- 
clude its  being  regarded  as  one  parcel  (Cooper 
v.  Manhattan  R.  Co..  85  Hun  (N.  Y.)  217,32 
N.  Y.  Suppl.  1054;  White  v.  Fifth  Ave.,  etc., 
Bridge  Co.,  189  Pa.  St.  500,  42  Atl.  136), 
but  two  buildings  on  adjoining  lots  cannot  be 
regarded  as  one,  although  both  are  operated 
as  a  hotel  under  a  single  management  (Shaw 
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Manhattan  Ave.  R.  Co.,  35  Misc.  (N.  Y.) 
47,  71  N.  Y.  Supjd.  22). 

Separate  ownership  of  tracts. —  The  fact 
that  .several  tracts  are  owned  by  different  per- 
sons does  not  preclude  them  from  be'.ng  re- 
garded as  one  in  the  assessment  of  damages 
where  they  are  contiguous  and  are  used  in 
common  by  the  owners  under  a  contract  and 
each  tract  is  more  valuable  by  reason  of  that 
use  than  if  used  separately.  Smith  County 
r.  Lebore,  37  Kan.  480,  15  Pac.  577.  Where 
tlie  one  who  owns  the  tract  from  which  a 
railroad  right  of  v»ay  is  taken  owns  also  the 
remainder  after  a  life-estate  in  the  undivided 
half  of  the  adjacent  tract,  his  interests  must 
nevertheless  be  considered  separately,  al- 
though he  has  farmed  the  two  tracts  as  one, 
since  they  are  distinct  at  law.  and  this  is  so,, 
although  he  holds  a  verbal  lease  of  the  life- 
estate,  since  such  a  lease  is  voidable.  Con- 
ness  v.  Indiana,  etc.,  R.  Co.,  193  111.  464,  62 
N.  E.  221.  Where,  however,  both  life-tenant 
and  remainder-men  join  in  a  proceeding 
against  the  railroad  company,  the  two  tracts 
mav  be  regarded  as  one.  Westbrook  v.  Musca- 
tine North,  etc.,  R.  Co.,  115  Iowa  106,  88 
N.  W.  202. 

Severance  of  mortgaged  tract. —  Where  a 
mortgagor  grants  a  right  of  way  across  the 
premises  for  a  railroad,  which  is  built,  and  (m 
foreclosure  the  land  is  sold  in  two  parcels, 
first  the  land  not  covered  by  the  road  and 
then  the  residue,  the  purchaser  of  the  lattsr 
parcel,  although  he  also  purchased  the  former, 
cannot,  in  a  proceeding  subsequently  insti- 
tuted by  the  railroad  company  to  condonm 
the  right  of  way,  recover  damages  to  that 
portion  of  the  land  outside  the  right  of  way. 
St.  Louis,  etc.,  R.  Co.  v.  Nyce,  61  Kan.  394, 
59  Pac.  1040,  48  L.  R.  A.  241. 

54.  Westbrook  v.  Muscatine  North,  etc.,  R. 
Co.,  115  Iowa  106,  88  N.  W.  202;  Ham  r. 
Wisconsin,  etc.,  R.  Co.,  61  Iowa  716,  17  N.  W. 
157;  Renwick  i\  Davenport,  etc.,  R=  Co.,  49 
Iowa  664 ;  Kansas  City,  etc.,  R.  Co.  r.  Mer- 
rill, 25  Kan.  421 ;  Colvill  f.  St.  Paul,  etc.,  R. 
Co.,  19  Minn.  283:  Union  Elevator  Co.  t\ 
Kansas  Citv  Suburban  Belt  R.  Co.,  135  Mo. 
353,  36  S.  V.  1071  [affirming  (Sup.  1896) 
33  S.  W.  926].  See  also  Cameron  v.  Pitts- 
burg, etc.,  R.  Co.,  157  Pa.  St.  617,  27  AtL 
668,  22  L.  R.  A.  443.  See,  however.  White  i\ 
Metropolitan  West  Side  El.  R.  Co.,  154  111. 
620,  39  N.  E.  270;  Fleming  r.  Chicago,  etc., 
R.  Co.,  34  Iowa  353;  Wellington  r.  Boston, 
etc.,  R.  Co.,  164  Mass.  380,  41  N.  E.  652; 
Sharpe  v.  U.  S.,  112  Fed.  893,  50  C.  C.  A. 
597,  57  L.  R.  A.  932  [affirmed  in  191  U.  S. 
341.  24  S.  Ct.  114,  48  L.  ed.  211]. 

Alley. —  The  rule  is  the  same  where  the 
land  is  intersected  by  an  alley.  Haggard  V. 
Algona  Independent  School  Dist.,  113  Iowa 
486,  85  N.  W.  777 :  Port  Huron,  etc.,  R.  Co. 
V.  Voorheis,  50  »Mich.  506,  15  N.  W.  882. 
See,  however,  Kohl  v.  U.  S.,  91  U.  S.  367,  2^ 
L.  ed.  449;  U.  S.  r.  Inlots,  26  Fed.  Cas.  No. 
15.441a. 

Unopened  way. —  The  mere  intervention  of 
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Ti<i'lit  of  waj^^  does  not  necessarily  preclude  tliem  from  being  considered  as  one  in 
<leternnning  the  damages ;  nor  does  the  mere  platting  of  a  tract  of  land  on  a  map 
constitute  such  a  division  of  it  into  separate  lots  that  the  owner's  damage  must  be 
limited  to  the  particular  lot  a  portion  of  which,  as  shown  on  the  map,  is  actually 
taken.^''  The  fact  that  less  than  all  the  tracts  are  described  in  a  petition  for 
condemnation^^  or  in  a  bond  for  appeaP^  does  not  preclude  them  from  being 
considered  as  one  in  assessing  the  damages,  if  in  fact  they  constitute  but  one 
tract. 

d.  Injury  to  Business,  Inconvenience,  Expense,  Etc. —  (i)  Injury  to  Trade 
OR  Business  in  General.  Strictly  speaking  business  is  not  property  within  the 
meaning  of  the  statutes  relating  to  eminent  domain,-'^^  and  in  the  absence  of 
statutory  provision  therefor,^*^  one  whose  land  is  taken  cannot  ordinarily  recover 
compensation  for  loss  or  interruption  of  business  or  trade,^^  inability  to  perform 


a  way  which  has  been  legally  established 
but  is  not  visible  on  the  surface  of  the  ground 
does  not  prevent  the  treatment  of  the  tract 
as  a  whole  (Lincoln  f.  Com.,  164  Mass.  368, 
41  N.  E.  489)  unless  the  land  covered  by 
the  wav  is  owned  bv  the  city  (In  re  New 
York  Cent.,  etc.,  R.  Co.,  6  Hun  (X.  Y.)  149). 

55.  Chicago,  etc.,  R.  Co.  v.  Hildebrand,  136 
111.  467,  27  N.  E.  69 ;  Cook  v.  Boone  Suburban 
Electric  R.  Co.,  122  Iowa  437,  98  N.  W.  293 ; 
Rudolph  V.  Pennsylvania  Schuvlkill  Valley  R. 
€o.,  186  Pa.  St.  541,  40  Atl.  1083.  47  L.  R.  A. 
782.  See,  however.  In  re  New  York  Cent., 
*tc.,  R.  Co.,  6  Hun  (N.  Y.)  149. 

56.  Metropolitan  West  Side  El.  R.  Co.  v. 
Johnson,  159  111.  434,  42  N.  E.  871;  Chicasro, 
etc.,  R.  Co.  r.  Dresel,  110  111.  89;  Cox^t\ 
Mason  City,  etc.,  R.  Co.,  77  Iowa  20,  41  N.  W. 
475;  Currie  r.  Waverlv,  etc.,  R.  Co.,  52 
N.  J.  L.  381,  20  Atl.  56.  19  Am.  St.  Rep.  452; 
Phillips  V.  St.  Clair  Inclin  Plane  Co..  166  Pa. 
St.  21,  31  Atl.  69,  71.  See,  however.  Todd  v. 
Kankakee,  etc.,  R.  Co.,  78  111.  530  (holding 
that  where  a  town  has  for  many  years  been 
laid  out  into  blocks  and  streets,  and  they 
have  always  been  recognized  and  dealt  with 
by  the  owners  and  the  people  as  blocks  and 
streets,  each  block  should  be  treated  as  a 
distinct  tract  of  land,  although  the  plat  may 
not  have  been  made  according  to  the  re- 
quirements  of  the  statute)  :  Wilcox  v.  St. 
Paul,  etc.,  R.  Co.,  35  Minn.  439,  29  N.  W. 
148  (holding  that  the  platting  of  vacant 
and  unused  land  constitutes  a  severance  of 
it)  ;  Banning  v.  Southern  R.  Co.,  7  Ohio  Dec. 
(Reprint)  560,  3  Cine.  L.  Bui.  965  (holding 
that  where  a  landow^ler  records  the  plat,  and 
one  buys  the  land  so  subdivided,  the  lots  are 
subdivided  for  all  purposes  as  if  actually 
separated  by  real  lines). 

Government  subdivisions. — The  owner  is  en- 
titled to  full  damages  for  the  decreased  value 
of  the  body  of  his  land  taken  as  a  whole,  and 
is  not  confined  to  the  government  subdivisions 
as  they  are  described  in  the  petition  for  con- 
demnation. Chicago,  etc.,  R.  Co.  v.  Baker, 
102  Mo.  553,  15  S.  W.  64.  See  also  Atchi- 
son, etc.,  R.  Co.  f.  Gough,  29  Kan.  94. 

57.  Wilmes  v.  Minneapolis,  etc.,  R.  Co.,  29 
Minn.  242,  13  N.  W.  39;  Chicago,  etc.,  R. 
€o.  V.  Baker,  102  Mo.  553,  15  S.  W.  64. 

58.  Chicago,  etc.,  R.  Co.  f.  Brunson,  43 
Kan.  371,  23  Pac.  495.. 


59.  Sawyer  v.  Com.,  182  Mass.  245,  65 
N.  E.  52.  59  L.  R.  A.  726;  Stanwood  V.  Mai- 
den, 157  Mass.  17,  31  N.  E.  702,  16  L.  R.  A. 
591. 

60.  The  Massachusetts  ^letropolitan  Water 
Supply  Act  (St.  (1895)  c.  488,  §  14)  allows 
compensation  to  the  owners  of  an  established 
business  decreased  in  value  by  the  carrying 
out  of  the  act.  See  Earle  v.  Com.,  180  Mass. 
579,  63  N.  E.  10,  57  L.  R.  A.  292,  holding 
that  the  professional  practice  of  a  physician 
is  "  business  "  within  the  meaning  of  the  act. 
Compare  Gavin  ?:.  Com.,  182  Mass.  190,  65 
N.  E.  37,  holding  that  the  act  does  not  apply 
to  a  widow  who  keeps  a  home  for  herself  and 
children,  they  paying  board,  and  occasionally 
boards  relatives  during  their  vacations. 

61.  Illinois. —  Chicago  v.  Jackson,  196  111. 
496,  63  N.  E.  1013,  1135  (holding  that  di- 
version of  traffic  by  changing  the  grade  of  a 
street  is  not  a  proper  element  of  damage  to 
abutting  owners)  ;  Chicago,  etc.,  R.  Co.  v. 
Dresel,  110  111.  89.  In  this  state,  however, 
it  is  held  that  loss  from  interruption  of 
business  may  be  allowed  in  exceptional  cases. 
Braun  v.  Metropolitan  W^est  Side  El.  R.  Co., 
166  111.  434,  46  N.  E.  974;  St.  Louis,  etc.,  R. 
Co.  V.  Capps,  72  111.  188. 

Massachusetts. —  Bailev  r.  Boston,  etc.,  R. 
Corp.,  182  Mass.  537,  66  N.  E.  203;  New 
Y'ork,  etc.,  R.  Co.  i'.  Blacker,  178  Mass.  386, 
59  N.  E.  1020;  Pegler  v.  Hyde  Park,  176 
Mass.  101,  57  N.  E.  327;  Massachusetts 
Cent.  R.  Co.  v.  Boston,  etc.,  R.  Co.,  121  Mass. 
124;  Edmands  v.  Boston,  108  Mass.  535. 

Missouri. —  St.  Louis,  etc.,  R.  Co.  v.  Knapp, 
etc.,  Co.,  160  Mo.  396,  61  S.  W.  300.  But  see 
Chicago,  etc.,  R.  Co.  v.  McGrew,  104  Mo.  282, 
15  S.  W.  931,  holding  that  where  a  railroad 
was  constructed  over  land  on  which  there  was 
a  coal-mine,  so  as  to  shut  off  railway  connec- 
tion and  facilities  for  transportation  of  coal, 
if  the  business  of  defendant  as  a  miner  of  coal 
Avas  necessarily  interrupted  by  reason  of  the 
appropriation  of  a  part  of  his  land  compensa- 
tion should  be  allowed  for  the  reasonable 
value  of  the  use  of  the  mine  during  the 
period  of  such  necessary  interruption. 

Nevada. —  Virginia,  etc.,  R.  Co.  v.  Henry, 
8  Nev.  165. 

New  York. —  Matter  of  Public  Parks.  53 
Hun  280,  6  N.  Y.  Suppl.  750;  In  re  New 
York,  etc!,  R.  Co.,  35  Hun  633;  Taylor  V. 
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contracts,^^  or  inconvenience  in  carrying  on  trade  or  busiiiesSj^  wlietlier  the  loss 
be  a  present  or  future  one,^^  and  whether  the  inconvenience  and  interruption  be 
temporary  or  pernianent.^^  Much  less  can  compensation  be  recovered  for  such 
injuries,  when  the  land  of  the  person  injured  is  not  taken,  but  the  improvement 
is  placed  upon  a  public  highway,  or  upon  land  belonging  to  the  corporation  con- 
structing it.^  Loss  arising  from  the  competition  of  the  condemning  ])arty  does 
not  constitute  an  element  of  damage  ;  and  the  same  is  true  of  loss  arising  from 
increased  competition  on  the  part  of  others,  growing  out.of  the  use  to  which  the 


lUetropolitan  El.  R.  Co.,  50  N.  Y.  Super.  Ct. 
311;  In  re  New  York,  etc^,  Bridge,  4  N.  Y. 
Suppl.  222;  Matter  of  Buffalo,  1  N.  Y.  St. 
742.  See  also  In  re  New  York,  etc.,  R.  Co.,  29 
Hun  1. 

Ohio. —  Lake  Shore,  etc.,  R.  Co.  v.  Cin- 
cinnati, etc.,  R.  Co.,  30  Ohio  St.  604. 

Pennsylvania. —  Spring  City  Gaslight  Co. 
i;.  Pennsylvania  Schuylkill  Valley  R.  Co.,  167 
Pa.  St.  6,  31  Atl.  368. 

Virginia. — Richmond,  etc.,  R.  Co.  v.  Chamb- 
lin,  100  Va.  401,  41  S.  E.  750. 

United  States. —  Laflin  v.  Chicago,  etc.,  R. 
Co.,  33  Fed.  415  (loss  of  patronage  to  a 
hotel)  ;  U.  S.  v.  Inlots,  26  Fed.  Cas.  No. 
15,441  (holding  that  there  can  be  no  allowance 
for  loss  of  custom  of  storekeepers  carrying 
on  business  in  the  condemned  building  by  fail- 
ure to  find  or  delay  in  finding  another  place, 
or  for  depreciation  of  stock  during  suspension 
of  business,  or  loss  of  sales  by  removal  to  a 
less  favorable  location). 

England. —  Bigg  v.  London,  L.  R.  15  Eq. 
376,  28  L.  T.  Rep.  N.  S.  336;  Cameron  v. 
The  Charing-Cross  R.  Co.,  19  C.  B.  N.  S. 
764,  11  Jur.  N.  S.  282,  12  L.  T.  Rep.  N.  S. 
121,  13  Wkly.  Rep.  390,  115  E.  C.  L.  764. 
But  see  Senior  v.  Metropolitan  R.  Co.,  2 
H.  &  C.  258,  9  Jur.  N.  S.  802,  32  L.  J.  Exch. 
225,  8  L.  T.  Rep.  N.  S.  544,  11  Wkly.  Rep. 
836. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  291  et  seq. 

Contra. —  Detroit  Park,  etc.,  Com'rs  v. 
Moesta,  91  Mich.  149,  51  N.  W.  903;  Grand 
Rapids,  etc.,  R.  Co.  v.  Weiden,  70  Mich.  390, 
38  N.  W.  294  (holding  that  where  landowners 
were  using  their  property  in  a  lucrative  busi- 
ness, in  which  the  locality  and  its  surround- 
ings have  some  bearing  on  its  value  apart 
from  the  money  value  of  the  property  itself, 
they  are  entitled  to  be  compensated  so  as 
to  lose  nothing  by  the  interruption  of  their 
business  and  its  damage  by  the  change)  ; 
State  V.  Chapman,  69  N.  J.  L.  464,  55  Atl. 
94.  And  see  Allison  v.  Chandler,  11  Mich. 
542. 

Interruption  of  railroad  traffic  by  condem- 
nation of  right  of  way  see  supra,  X,  E,  9,  a, 
(I),  (c). 

Rights  of  lessee  see  infra,  X,  E,  19,  d, 

(IV). 

62.  In  re  New  York,  etc.,  R.  Co.,  35  Hun 
(N.  Y.)  633;  Matter  of  Buffalo,  1  N.  Y.  St. 
742. 

63.  Massachusetts  Cent.  R.  Co.  v.  Boston, 
etc.,  R.  Co.,  121  Mass.  124;  St.  Louis,  etc., 
R.  Co.  17.  Knapp,  etc.,  Co.,  160  Mo.  396,  61 
S.  W.  300;  Missouri  Pac.  R.  Co.  v.  Porter, 
112  Mo.  361,  20  S.  W.  568;  Toledo  Consol.  St. 

[X,  E.  19,  d,  (l)] 


R.  Co.  V.  Toledo  Electric  St.  R.  Co.,  6  Ohio 
Cir.  Ct.  362,  3  Ohio  Cir.  Dec.  493.  See  also 
infra,  X,  E,  19,  d,  (ir). 

Loss  of  gratuitous  privilege. —  A  party 
whose  land  is  taken  for  public  use  cannot 
have  his  damages  increased  on  account  of 
the  loss  of  a  gratuitous  privilege  which  he  has 
been  enjoying  by  the  sufferance  of  another ► 
Ranlet  v.  Concord  R.  Corp.,  62  N.  H.  561. 

64.  See  Lake  Shore,  etc.,  R.  Co.  r.  Cincin- 
nati, etc.,  R.  Co.,  30  Ohio  St.  604;  Spring 
City  Gaslight  Co.  v,  Pennsylvania  Schuyl- 
kill Valley  R.  Co.,  167  Pa.  St.  6,  31  Atl. 
368 ;  and  other  eases  above  cited. 

65.  Cameron  v.  Charing-Cross  R.  Co.,  19 
C.  B.  N.  S.  764,  11  Jur.  N.  S.  282,  12  L.  T. 
Rep.  N.  S.  121,  13  Wkly.  Rep.  390,  115 
E.  C.  L.  764;  and  other  cases  cited  above. 

Temporary  taking  or  injury  see  supra,  X^ 
E,  5. 

66.  Bailey  v.  Boston,  etc.,  R.  Corp.,  182 
Mass.  537,  66  N.  E.  203;  Cameron  v.  Charing- 
Cross  R.  Co.,  19  C.  B.  N.  S.  764,  11  Jur. 
N.  S.  282,  12  L.  T.  Rep.  N.  S.  121,  13  Wkly. 
Rep.  390,  115  E.  C.  L.  764;  Bigg  v.  London, 
L.  R.  15  Eq.  376,  28  L.  T.  Rep.  N.  S. 
336. 

67.  Illinois. —  Mills  V,  St.  Clair  County 
Com'rs,  4  111.  53. 

loiva. —  Prosser  v.  Wapello  County,  18 
Iowa  327. 

Kentucky. — Piatt  v.  Covington,  etc.,  Bridge 
Co.,  8  B«sh  31;  Richmond,  etc.,  Turnpike 
Road  Co.  V.  Rogers,  1  Duv.  135. 

Missouri. —  Missouri  Pac.  R.  Co.  v.  Porter^ 
112  Mo.  361,  20  S.  W.  568. 

'New  Hampshire. —  In  re  Mt.  Washington 
Road  Co.,  35  N.  H.  134. 

New  York. —  Troy,  etc.,  R,  Co.  v.  Northern 
Turnpike  Co.,  16  Barb,  100. 

OMo.— Toledo  Consol.  St.  R,  Co.  v.  Toledo 
Electric  St.  R.  Co.,  6  Ohio  Cir.  Ct.  362,  3 
Ohio  Cir.  Dec.  493.  See  also  Cincinnati,  etc., 
R.  Co;     Zinn,  18  Ohio  St.  417. 

Pennsylvania. —  Allentown,  etc..  Turnpike 
Co.  V.  Lehigh  Valley  Traction  Co.,  174  Pa. 
St.  273,  34  Atl.  565. 

South  Carolina. —  Eddings  V.  Seabrook,  12 
Rich.  504;  Fuller  ^,  Edings,  11  Rich.  239. 
But  see  Ragsdale  Southern  R.  Co.,  60  S.  C. 
381,  38  S.  E.  609. 

Tennessee. —  Hydes  Ferry  Turnpike  Co.  v. 
Davidson  County,  91  Tenn.  291,  18  S.  W. 
626;  Moses  v.  Sanford,  11  Lea  731. 

Texas.— Jone&  v.  Keith,  37  Tex.  394,  14 
Am.  Rep.  382. 

United  States. —  Omaha  Horse  R.  Co.  v. 
Cable  Tramway  Co.,  32  Fed.  727. 

See  18  Cent  Dig.  tit.  "  Eminent  Domain," 
§  291. 
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condemned  land  is  to  be  piit.^^  Nor  as  a  rule  does  the  loss  or  inconvenience 
arising  from  a  removal  of  one's  business  or  property  which  is  necessitated  bj  tlie 
appropriation  of  the  land  constitute  an  element  of  the  damages  to  be  allowed.^* 
There  are  njanj  decisions  to  the  effect  not  only  that  loss  of  profits,  present  or 
future,  does  not  constitute  an  element  of  damage,*^  but  also  that  neither  the  value 
of  the  business  carried  on  upon  land  taken,'^  nor  the  amount  of  the  profits 
derived  from  it,'^  is  to  be  considered  in  determining  the  market  value  of  the  land. 
The  good-will  of  a  business  is  not  property  for  which  compensation  can  be 
claimed.'^^  There  is,  however,  much  authority  in  support  of  the  doctrine  that 
while  profits  which  are  merely  speculative  cannot  be  considered  as  an  element  of 
damage,"^*  and  while  profits,  although  not  merely  speculative,  cannot  be  con- 
sidered as  elements  of  damage  strictly  speaking,'^^  yet  it  is  proper  to  take  into 
consideration,  as  bearing  upon  the  question  of  the  market  value  of  the  property, 
the  advantages  for  business  of  the  land  taken  or  injured,'**'  and  its  productiveness,, 


Diminution  of  rental  value  by  reason  of 
competition  has  been  held  a  proper  element 
of  damages.  Ragsdale  v.  Soutliern  R.  Co.,  60 
S.  C.  381,  38  S.  E.  609. 

68.  Harvey  f.  Lackawanna,  etc.,  R.  Co.,  47 
Pa.  St.  428;  Shenandoah  Valley  R.  Co.  r. 
Shepherd,  26  W.  Va.  672. 

69.  California. —  Central  Pac.  R.  Co.  v. 
Pearson,  35  Cal.  247. 

Illinois. —  Braun  v.  Metropolitan  West  Side 
El.  R.  Co.,  166  111.  434,  46  N.  E.  974.  In 
exceptional  cases,  however,  the  damage  to 
personal  property,  cost  of  removal,  interrup- 
tion, and  reestablishment  of  business,  etc., 
may  be  considered  in  estimating  the  just  com- 
pensation to  be  paid  for  the  property  con- 
demned. Braun  v.  Metropolitan  West  Side 
El.  R.  Co.,  supra;  St.  Louis,  etc.,  R.  Co.  v. 
Capps,  72  111.  188. 

Massachusetts. —  New  York,  etc.,  R.  Co.  v. 
Blacker,  178  Mass.  386,  59  N.  E.  1020. 

Missouri. —  St.  Louis,  etc.,  R.  Co.  v.  Knapp, 
etc.,  Co.,  160  Mo.  396,  61  S.  W.  300. 

New  Hampshire. —  Ranlet  v.  Concord  R. 
Corp.,  62  N.  H.  561. 

New  York. —  In  re  New  York,  etc.,  R.  Co., 
35  Hun  633 ;  New  York  Cent.,  etc.,  R.  Co.  v. 
Pierce,  35  Hun  306 ;  In  re  New  York,  etc.. 
Bridge,  4  N.  Y.  Suppl.  222;  Matter  of  Buf- 
falo, 1  N.  Y.  St.  742. 

Pennsylvania. — Becker  v.  Philadelphia,  etc., 
R.  Co.,  177  Pa.  St.  252,  35  Atl.  617,  35 
L.  R.  A.  583. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  273. 

Contra. — Colorado  Midland  R.  Co.  v.  Brown, 
15  Colo.  193,  25  Pac.  87. 

Right  of  lessee  to  recover  for  removal  of 
property  see  ijifra,  X,  E,  19,  d,  (iv). 

Cost  of  removing  improvements  see  infra, 
X,  E,  19,  n,  (I),  (c). 

70.  Illinois. —  Chicago,  etc.,  R.  Co.  v. 
Dresel,  110  111.  89;  Jacksonville,  etc.,  R.  Co. 
V.  Walsh,  106  111.  253. 

Massachusetts. —  Bailey  v.  Boston,  etc.,  R. 
Co.,  182  Mass.  537,  66  N.  E.  203. 

Missouri. —  St.  Louis,  etc.,  R.  Co.  v.  Knapp, 
etc.,  Co.,  160  Mo.  396,  61  S.  W.  300. 

Neio  York. —  Svracuse  r.  Stacey,  45  N.  Y. 
App.  Div.  249,  61  N.  Y.  Suppl.  165  (hold- 
ing that  evidence  of  profits  earned  in  a  mill- 


ing business  is  not  admissible  on  the  ques- 
tion of  damages  for  condemnation  of  water- 
rights)  ;  In  re  New  York,  etc.,  R.  Co.,  35 
Hun  633;  Taylor  v.  Metropolitan  El.  R.  Co., 
60  N.  Y.  Super.  Ct.  311. 

Pennsylvania. — Becker  v.  Philadelphia,  etc., 
R.  Co.,  177  Pa.  St.  252,  35  Atl.  617,  35 
L.  R.  A.  583;  Pittsburgh,  etc.,  R.  Co.  v.  Pat- 
terson, 32  Pittsb.  Leg.  J.  257. 

South  Carolina. —  Eddings  v.  Seabrook,  12 
Rich.  504. 

United  States. —  Laflin  v.  Chicago,  etc.,  R. 
Co.,  33  Fed.  415. 

England. —  Cameron  v.  Charing-Cross  R. 
Co.,  19  C.  B.  N.  S.  764,  11  Jur.  N.  S.  282,  12 
L.  T.  Rep.  N.  S.  121,  13  Wkly.  Rep.  390,  115 
E.  C.  L.  764. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain," 
§  291. 

Loss  of  profits  see  also  supra,  p.  695  notes 
78-81. 

71.  Jacksonville,  etc.,  R.  Co.  v.  Walsh,  106 
111.  253. 

The  prospective  value  of  the  business  can- 
not be  considered.  Spring  City  Gaslight  Co. 
c.  Pennsylvania  Schuylkill  Valley  R.  Co.,  167 
Pa.  St.  6,  31  Atl.  368. 

72.  Jacksonville,  etc.,  R.  Co.  v.  Walsh,  loa 
111.  253 ;  Matter  of  Gilroy,  26  N.  Y.  App.  Div. 
314,  49  N.  Y.  Suppl.  798. 

73.  Maine. —  See  Kennebec  Water  Dist.  r, 
Waterhill,  97  Me.  185,  54  Atl.  6,  60  L.  R.  A. 
856. 

Massachusetts. —  Williams  v.  Com.,  168 
Mass.  364,  47  N.  E.  115;  Edmands  v.  Boston. 
108  Mass.  535. 

New  York. —  In  re  New  York,  etc.,  R.  Co., 
35  Hun  633. 

Pennsylvania. —  In  re  Race  St.,  9  Pa.  Dist. 
615,  24  Pa.  Co.  Ct.  433. 

England. —  Cameron  v.  Charing-Cross  R. 
Co.,  19  C.  B.  N.  S.  764,  11  Jur.  N.  S.  282,  12 
L.  T.  Rep.  N.  S.  121,  13  Wkly.  Rep.  390,  115 
E.  C.  L.  764. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  291. 

74.  See  supra,  X,  E,  16.. 

75.  See  supra,  note  70. 

76.  Illinois. — Chicago,  etc.,  R.  Co.  v.  Eaton, 
136  111.  9,  26  N.  E.  575;  Jacksonville,  etc.,  R. 
Co.  i-.  Walsh,  106  HI.  253. 
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and  the  income  and  net  profits  wliicli  naay  reasonably  be  derived  from  it;*^"  and 
further  tliat  in  fixing  the  compensation  evidence  is  competent  which  tends  to 
show  such  incidental  loss,  inconvenience,  injury  to  business,  present  or  prospec- 
tive, and  other  like  injuries,  as  may  be  known,  or  may  reasonably  be  expected,  to 
result  from  the  construction  and  operation  in  a  legal  manner  of  the  proposed 
improvement,'^^  whetlier  it  is  constructed  on  the  land  condemned,  on  a  highway^ 
-or  on  other  lands ; and  this  includes  a  deprivation  of  lateral  or  subjacent  sup. 


'New  York. —  Coatsworth  v.  Lehigh  Valley 
R.  Co.,  24  N.  Y.  App.  Div.  273,  48  N.  Y. 
Suppl.  511. 

Washington. —  Seattle,  etc.^  R.  Co.  v.  Mur- 
phine,  4  Wash.  448,  30  Pae.  720. 

West  Virginia. —  Shenandoah  Valley  R.  Co, 
V.  Shepherd,  26  W.  Va.  672. 

United  States. —  Laflin  v.  Chicago,  etc.,  R. 
Co.,  33  Fed.  415. 

England. — Ripley  v.  Great  Northern  R.  Co., 
L.  R.  10  Ch.  435,  31  L.  T.  Rep.  N.  S.  869,  23 
Wkly.  Rep.  685. 

Compare  Spring  City  Gaslight  Co.  v.  Penn- 
sylvania, etc.,  R.  Co.,  167  Pa.  St.  6,  31  Atl. 
368. 

Adaptability  of  property  to  particular  uses 

see  supra,  X,  E,  19,  a. 

77.  Maine. — Kennebec  Water  Dist.  v.  Water- 
ville,  97  Me.  185,  54  Atl.  6,  60  L.  R.  A.  856. 

New  York. —  Matter  of  State  Reservation, 
16  Abb.  N.  Cas.  159. 

Ohio. —  Cincinnati,  etc.,  R.  Co.  i?.  Zinn,  18 
Ohio  St.  417. 

Pennsylvania. —  Pittsburgh,  etc.,  R.  Co.  v. 
Vance,  115  Pa.  St.  325,  8  Atl.  764. 

Wisconsin. —  Stolze  v.  Manitowoc  Terminal 
Co.,  100  Wis.  208,  75  N.  W.  987;  Weyer  v. 
Chicago,  etc.,  R.  Co.,  68  Wis.  180,  31  N.  W. 
710. 

United  States. —  See  Laflin  v.  Chicago,  etc., 
R.  Co.,  33  Fed.  415. 

England. —  Ripley  v.  Great  Northern  R. 
Co.,  L.  R.  10  Ch.  435,  31  L.  T.  Rep.  N.  S. 
869,  23  Wlisr.  Rep.  685. 

Contra. — Jacksonville,  etc.,  R.  Co.  v.  Walsh, 
106  111.  253. 

78.  Colorado. —  Colorado,  etc.,  R.  Co.  v. 
Brown,  15  Colo.  193,  25  Pac.  87. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Pontiac, 
169  111.  155,  48  N.  E.  485;  Chicago,  etc.,  R, 
Co.  V.  Atterbury,  156  111.  281,  40  N.  E.  826; 
Chicago,  etc.,  R.  Co.  v.  Eaton,  136  111.  9,  26 
N.  E.  575 ;  St.  Louis,  etc.,  R.  Co.  v.  Capps,  72 
111.  188;  Peoria,  etc.,  It  Co.  v.  Sawyer,  71 
111.  361. 

Kansas. — St.  Louis,  etc.,  R.  Co.  v.  McAulilf, 
43  Kan.  185,  23  Pac.  102;  Missouri,  etc.,  R. 
Co.  V.  Haines,  10  Kan.  439. 

Kentucky. —  Maysville,  etc.,  R.  Co.  v.  Con- 
ner, 29  S.  W.  344,  16  Ky.  L.  Rep.  635. 

Nebraska. —  Fremont,  etc.,  R.  Co.  v.  Ward, 
11  Nebr.  597,  10  N.  W.  524;  Fremont,  etc.,  R. 
Co.  V.  Lamb,  11  Nebr.  592,  10  N.  W.  493; 
Fremont,  etc.,  R.  Co.  v.  Whalen,  11  Nebr. 
585,  10  N.  W.  491. 

Neiv  York. —  Sloan  v.  New  York  El.  R.  Co., 
63  Hun  300,  17  N.  Y.  Suppl.  769. 

Pennsylvania. —  Allentown,  etc.,  Turnpike 
Co.  V.  Lehigh  Valley  Traction  Co.,  174  Pa.  St. 
273,  34  Atl.  565;  Baird  v.  Schuylkill  River 

[X,  E,  19,  d,  (l)] 


East  Side  R.  Co.,  154  Pa.  St.  459,  25  Atl. 
833;  Griffin  v.  Pennsylvania  Schuylkill  Val- 
ley R.  Co.,  2  Del.  Co.  425.  But  see  Clements 
V.  Philadelphia  Co.,  3  Pa.  Super.  Ct.  14,  39 
Wkly.  Notes  Cas.  299. 

South  Carolina. —  Ragsdale  v.  Southern  R. 
Co.,  60  S.  C.  381,  38  S.  E.  609. 

Virginia. —  Richmond,  etc.,  R.  Co.  v.  Cham- 
blin,  100  Va.  401,  41  S.  E.  750. 

Wisconsin. —  Chapman  v.  Oshkosh,  etc.,  R. 
Co.,  33  Wis.  629. 

United  States. —  Laflin  v.  Chicago,  etc.,  R. 
Co.,  33  Fed.  415;  Omaha  Horse  R.  Co.  v. 
Tram- Way  Co.,  32  Fed.  727. 

Homestead. —  Where  property  is  used  as  a 
homestead  the  owner  may  show  damage  to 
its  use  as  such.  Eastern  Texas  R.  Co.  v.  Ed- 
dings,  30  Tex.  Civ.  App.  170,  70  S.  W.  98. 

Elevation  of  railroad  grade  crossing. —  In  as- 
sessing damages  to  land,  which  was  used  as  a 
lumber  yard,  and  which  lay  along  a  railroad 
track,  caused  by  the  elevation  of  a  railroad 
grade  crossing,  whereby  the  owner  was  pre- 
vented from  maintaining  two  side-tracks 
running  into  his  lumber  yard,  it  was  held 
that  the  value  given  the  land  by  its  being 
next  to  the  railroad  and  on  a  level  wath  it 
was  not  -^iffected  by  the  passage  of  the  Mas- 
sachusetts grade  crossing  act  (St.  (1890) 
c.  428 ) ,  which  rendered  it  probable  that  the 
grade  would  be  changed.  New  York,  etc.,  R. 
Co.  V.  Blacker,  178  Mass.  386,  59  N.  E.  1020. 

79.  Kentucky. —  Maysville,  etc.,  R,  Co.  v. 
Conner,  29  S.  W.  344,  16  Ky.  L.  Rep.  635. 

Maryland. —  Birch  v.  Lake  Roland  El.  R. 
Co.,  83  Md.  362,  34  Atl.  1013. 

Massachusetts. —  Ashby  v.  Eastern  R.  Co., 
5  Mete.  368,  38  Am.  Dec.  426. 

New  York. —  Rorke  v.  Kings  County  El.  R. 
Co.,  22  N.  Y.  App.  Div.  511,  48  N.  Y.  Suppl. 
42,  construction  of  elevated  railroad  in  street. 

Oregon. —  McQuaid  r.  Portland,  etc.,  R.  Co., 
18  Oreg.  237,  22  Pac.  899. 

Wisconsin. —  Chapman  v.  Oshkosh,  etc.,  R. 
Co.,  33  Wis.  629. 

England. —  An  injury  to  business  bv  reason 
of  a  temporary  occupation  of  a  highway  or 
of  lands  not  belonging  to  plaintiff  is  a  sub- 
ject of  compensation.  Ford  v.  Metropolitan, 
etc.,  R.  Co.,  17  Q.  B.  D.  12,  50  J.  P.  661,  55 
L.  J.  0.  B.  296,  54  L.  T.  Rep.  N.  S.  718,  34 
Wkly.  Rep.  426;  East  India,  etc.,  R.  Co.  v. 
Gattke,  15  Jur.  261,  20  L.  J.  Ch.  217,  3 
Macn.  &  G.  155,  6  R.  &  Can.  Cas.  371,  49 
Eng.  Ch.  118,  42  Eng.  Reprint  220.  Compare 
Picket  V.  Metropolitan  R.  Co.,  L.  R.  2  H.  L. 
175,  36  L.  J.  Q.  B.  205.  16  L.  T.  Rep.  N.  S. 
542,  15  Wkly.  Rep.  937;  Herring  v.  Metro- 
politan Bd.  of  Works,  19  C.  B.  N.  S.  510, 
34  L.  J.  M.  C.  224,  115  E.  C.  L.  510.  Where 
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port.^^  But  the  injuries  referred  to  above  must  be  special  to  the  individual,  and 
not  merely  such  as  he  suffers  in  common  with  the  community  at  large.®^ 

(ii)  Inconvenience  in  Use  of  Property.  While  mere  inconvenience  in 
carrying  on  business  and  mere  interruption  of  business  do  not  of  themselves  con- 
stitute elements  of  damage  for  which  the  owner  of  land  must  be  compensated,^^ 
yet  it  by  no  means  follows  that  inconvenience  in  the  use  of  property,  whether  for 
business  or  for  other  purposes,  is  never  to  be  considered.  On  tlie  contrary  it  may 
be  stated  as  a  general  rule  that  inconvenience  arising  from  a  division  of  property, 
or  from  increased  difficulty  of  access,  the  burden  of  increased  fencing,  ordinary 
dangers  from  accidental  fires,  and  generally  all  such  matters  as  owing  to  the  loca- 
tion of  the  improvement  may  affect  tlie  convenient  use  and  future  enjoyment  of 
the  property  are  proper  for  consideration,^^  not  as  in  themselves  elements  of  dam- 


fi  railway  company  so  constructs  its  road 
upon  a  highway  as  to  obstruct  and  divert 
passage  thereon,  thereby  rendering  the  houses 
on  the  highway  difficult  of  access  and  there- 
fore less  suitable  to  be  used  as  shops,  such 
injury  is  an  element  of  compensation.  Cham- 
berlain V.  West  End  of  London,  etc.,  R.  Co., 
2  B.  &  S.  605,  9  Jur.  N.  S.  1051,  32  L.  J. 
Q.  B.  173,  8  L.  T.  Rep.  N.  S.  149,  11  Wkly. 
Rep.  472,  110  E.  C.  L.  605.  See  also  Wood 
t\  Stourbridge  R.  Co.,  16  C.  B.  N.  S.  222,  111 
E.  C.  L.  222.  Where  a  municipality,  in  con- 
structing a  roadway,  destroys  a  puBlic  dock 
which  is  principally  used  by  the  occupants  of 
the  adjoining  premises,  such  occupants  are 
entitled  to  compensation  for  the  diminished 
value  of  their  premises  for  business  purposes 
by  reason  of  the  destruction  of  the  dock. 
Metropolitan  Bd.  of  Works  v.  McCarthy,  L.  R. 
7  H.  L.  243,  43  L.  J.  C.  P.  38.5,  31  L.  T.  Rep. 
N.  S.  182,  23  Wkly.  Rep.  115. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain," 
§  271  et  seq. 

80.  Hartshorn  v.  Worcester  County,  113 
Mass.  111. 

Taking  for  purpose  of  gas  mains. — The  fact 
that  a  gas  company,  seeking  to  condemn  a 
right  of  way  for  the  purpose  of  laying  its 
pipe-line  across  coal  land,  has  released  all 
claim  to  the  owner's  coal  as  a  means  of  sub- 
jacent support  for  its  pipe-line  and  accepted 
the  risk  of  subsidence  does  not  eliminate 
from  the  case  the  element  of  risk  and  conse- 
quent damage  to  the  mine  owner  arising  from 
the  removal  of  such  support,  since  the  prop- 
erty will  still  be  depreciated  by  the  danger  of 
gas  escaping  into  the  mine  from  the  breaking 
of  pipes.  Davis  v.  Jefferson  Gas  Co.,  147  Pa. 
St.  130,  23  Atl.  218.  Compare  Wallace  v. 
Jefferson  Gas  Co.,  147  Pa.  St.  205,  23  Atl. 
416.  The  landowner's  measure  of  damages 
in  such  case  is  the  actual  damage  done  in  the 
construction  of  the  line  over  the  surface,  in- 
cluding injury  to  fences  and  crops,  and  the 
depreciation  in  value  of  the  land  as  a  whole 
by  the  entry  and  appropriation  of  the  gas 
company,  excluding  from  consideration  all 
servitude  of  the  coal  to  the  surface,  and  all 
damage  that  may  result  from  the  negligence 
of  the  company.  McGregor  v.  Equitable  Gas 
Co.,  139  Pa.  St.  230,  21  Atl.  13. 

81.  Bailey  v.  Boston,  etc.,  R.  Corp.,  182 
Mass.  537,  66  N.  E.  203 ;  Jn  re  Mt.  Washing- 
ton Road  Co.,  35  N.  H.  134;  Gorgas  v.  Phila- 

[47] 


delphia,  etc.,  R.  Co.,  144  Pa.  St.  1,  22  Atl. 
715;  Shenandoah  Valley  R.  Co.  v.  Shepherd, 
26  W.  Va.  672. 

Illustrations. —  The  danger  that  the  cars 
of  a  railroad  company  may  injure  the  cattle 
of  the  landowner  without  negligence  is  not 
peculiar  to  the  landowner,  a  part  of  whose 
land  is  taken  for  the  road.  Raleigh,  etc.,  R. 
Co.  V.  Wicker,  74  N.  C.  220.  So  an  owner  of 
land  abutting  on  a  street  over  which  a  rail- 
road has  been  built  cannot  recover  for  loss  of 
trade  occasioned  by  the  diversion  of  travel  to 
another  street  on  account  of  the  presence  of 
the  railroad.  Jackson  v.  Chicago,  etc.,  R. 
Co.,  41  Fed.  656.  But  see  Hatch  v.  Cincin- 
nati, etc.,  R.  Co.,  18  Ohio  St.  92;  Williams 
f.  Tripp,  11  R.  I.  447  (holding  that  injury  to 
the  business  of  a  shopkeeper  by  reason  of  the 
fact  that  he  is  prevented  from  receiving  and 
delivering  goods,  and  that  the  attendance  of 
customers  is  interfered  wdth,  all  caused  by 
obstruction  of  the  street  on  which  his  shop 
stands,  is  not  an  injury  common  to  the  pub- 
lic, but  one  peculiar  to  himself)  ;  Schuler  v. 
Lincoln  Tp.,  12  S.  D.  460,  81  N.  W.  890. 

82.  See  cases  cited  supra,  note  59  et 
seq. 

83.  Arkansas. —  Texas,  etc.,  R.  Co.  v.  Cella, 

42  Ark.  528:  Little  Rock,  etc.,  R.  Co.  v.  Al- 
len, 41  Ark.  431. 

Colorado. —  Colorado  Midland  R.  Co.  v. 
Brow^n,  15  Colo.  193,  25  Pac.  87. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Greiney, 
137  111.  628,  25  N.  E.  798;  Peoria,  etc.,  R.  Co. 
V.  Sawyer,  71  111.  361;  St.  Louis,  etc.,  R.  Co. 
V.  Teters,  68  111.  144.  See  also  Chicago,  etc., 
R.  Co.  V.  Atterburv,  156  111.  281,  40  N.  E. 
826;  Keithsburg,  etc.,  R.  Co.  v.  Henry,  79 
HI.  290. 

Indiana.— Fifer  v.  Fifer,  159  Ind.  8,  64 
N.  E.  463;  Montmorencv  Gravel  Road  Co.  v. 
Stockton,  43  Ind.  328 ;  White  Water  Valley  R. 
Co.  V.  McClure,  29  Ind.  536,  to  the  same 
effect. 

lotoa. —  Dudley  v.  Minnesota,  etc.,  R.  Co.,  77 
Iowa  408,  42  N.  W.  359. 

Kansas. — St.  Louis,  etc.,  R.  Co.  v.  McAuliff, 

43  Kan.  185,  23  Pac.  102. 

Kentucky. —  Maysville,  etc.,  R.  Co.  r.  Con- 
nor, 29  S.  W.  344,' 16  Ky.  L.  Rep.  635. 

Massachusetts. —  Bailev  r.  Boston,  etc..  R. 
Corp.,  182  Mass.  537,  66  N.  E.  537;  New 
York,  etc.,  R.  Co.  v.  Blacker,  178  Mass.  386, 
59  N.  E.  1020. 
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age,  but  as,  when  weighed  witli  the  advantages  resulting  from  the  improvement, 
affecting  the  market  vahie  of  the  land.^^  Thus  where  land  is  taken  for  a  railroad 
or  for  a  public  highway,  evidence  as  to  inconvenience,  annoyance,  and  discomfort 
which  will  necessarily  be  caused  by  the  construction  and  use  of  such  improve- 
ment is  competent  as  bearing  on  the  diminished  value  of  the  property.®^    So  too 


Minnesota. —  Minnesota  Valley  R.  Co.  v. 
Doran,  17  Minn.  188. 

Missouri. —  Chicago,  etc.,  R.  Co.  v.  McGrew, 
104  Mo.  282,  15  S.  W.  931. 

Nebraska. —  Fremont,  etc.,  R.  Co.  i".  Bates, 
40  Nebr.  381,  58  N.  W.  959;  Omaha  Southern 
R.  Co.  V.  Todd,  39  Nebr.  818,  58  N.  W.  289,  to 
the  same  effect. 

New  HampsJiire. —  In  re  Mt.  Washington 
Road  Co.,  35  N.  H.  134. 

ISletv  Jersey. —  Doughty  v.  Somerville,  etc., 
R.  Co.,  22  N.  J.  L.  495. 

ISfeiD  York. —  In  re  New  York  Cent.,  etc.,  R. 
Co.,  15  Hun  63 ;  In  re  Utica,  etc.,  R.  Co.,  56 
Barb.  456. 

Ohio. —  See  Lake  Shore,  etc.,  R.  Co.  v.  Cin- 
cinnati, etc.,  R.  Co.,  30  Ohio  St.  604. 

Oregon. —  Putnam  v.  Douglas  County,  6 
Greg.  328,  25  Am.  Rep.  527. 

Pennsylvania. —  Allentown,  etc.,  Turnpike 
Co.  V.  Lehigh  Valley  Traction  Co.,  174  Pa. 
St.  273,  34  Atl.  565;  Pittsburgh,  etc.,  R.  Co. 
V.  Vance,  115  Pa.  St.  325,  8  Atl.  764;  Penn- 
sylvania R.  Co.  V.  Bruner,  55  Pa.  St.  318; 
Watson  V.  Pittsburgh,  etc.,  R.  Co.,  37  Pa.  St. 
469;  Pittsburgh  Junction  R.  Co.  v.  Mc- 
Cutcheon,  18  Wkly.  Notes  Cas.  527.  See  Mc- 
Millan V.  Philadelphia  Co.,  1  Pa.  Super.  Ct. 
648,  38  W^kly.  Notes  Cas.  222.  See,  however. 
Patten  v.  Northern  Cent.  R.  Co.,  33  Pa.  St. 
426,  75  Am.  Dec.  612,  holding  that  in  esti- 
mating the  damages  to  be  sustained  by  the 
construction  of  a  railroad  an  owner  of  lands 
through  which  it  passes  is  not  entitled  to 
compensation  for  the  increased  rates  of  in- 
surance which  he  may  have  to  pay,  because 
of  the  danger  to  his  property  from  loco- 
motives. 

South  Dakota. —  Schuler  D.  Lincoln  Tp.,  12 
S.  D.  460,  81  N.  W.  890. 

Texas. —  Gainesville,  etc.,  R.  Co.  v.  Waples, 
3  Tex.  App.  Civ.  Cas.  §  409. 

Virginia. — Richmond,  etc.,  R.  Co.  v.  Chamb- 
lin,  100  Va.  401,  41  S.  E.  750.  See  also 
Norfolk,  etc.,  R.  Co.  v.  Carter,  91  Va.  587,  22 
S.  E.  517. 

Washington. — ■  Seattle,  etc.,  R.  Co.  v.  Roe- 
der,  30  Wash.  244,  70  Pac.  498,  94  Am.  St. 
Rep.  864. 

Wisconsin. —  Weyer  v.  Chicago,  etc.,  R.  Co., 
68  Wis.  180,  31  N.  W.  710. 

United  States. —  Laflin  v.  Chicago,  etc.,  R. 
Co.,  33  Fed.  415.  Compare  Jackson  v.  Chi- 
cago, etc.,  R.  Co.,  41  Fed.  656. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
'  §  271  et  seq. 

Extension  of  highway  over  railroad. —  The 
above  rules  apply  to  a  case  where  a  highway 
is  extended  over  a  railroad.  New  York,  etc., 
R.  Co.  V.  Blackstone,  184  Mass.  491,  69  N.  E. 
315.    See  also  supra,  X,  E,  9,  a,  (i). 

Where  land  is  taken  for  a  highway,  the 
value  of  the  land  taken  and  the  expense 
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of  fencing  against  the  highway  are  the  only 
damages  to  be  considered.  Dalryraple  v. 
Whitingham,  26  Vt.  345. 

Fencing  as  an  element  of  damage:  Where 
highway  is  opened  see  supra,  X,  E,  12.  Where 
railroad  is  located  see  supra,  X,  E,  10.  See 
also  infra,  X,  E,  19,  d,  (ill). 

Obstruction  of  light,  air,  access,  etc.,  see 
infra,  X,  E,  19,  g. 

Risk  of  injury  to  person  or  property  see 
infra,  X,  E,  19,  i. 

84.  Iowa. —  Dudley  v.  Minnesota,  etc.,  R. 
Co.,  77  Iowa  408,  42  N.  W.  359. 

Massachusetts. —  New  York,  etc.,  R.  Co.  v. 
Blacker,  178  Mass.  386,  59  N.  E.  1020. 

Missouri. —  Chicago,  etc.,  R.  Co.  v.  Mc- 
Grew, 104  Mo.  282,15  S.  W.  931. 

New  York.—  Matter  of  Buffalo,  1  N.  Y.  St. 
742. 

Pennsylvania. —  Pittsburgh,  etc.,  R.  Co.  V, 
Vance,  il5  Pa.  St.  325,  8  Atl.  764. 

Washington. —  Seattle,  etc.,  R.  Co.  v.  Mur- 
phine,  4  Wash.  448,  30  Pac.  720. 

85.  Arkansas. —  Little  Rock,  etc.,  R.  Co.  v. 
Allen,  41  Ark.  431. 

Illinois. —  Illinois  Cent.  R.  Co.  V.  Turner, 
194  111.  575,  62  N.  E.  798  [affirming  97  111. 
App.  219] ;  Chicago,  etc.,  R.  Co.  v.  Atterbury, 
156  111.  281,  40  N.E.  826;  Chicago,  etc.,  R.  Co. 
V.  Eaton,  136  111.  9,  26  N.  E.  575;  Lake 
Shore,  etc.,  R.  Co.  v.  Chicago,  etc.,  R.  Co.,  100 
111.  21;  Peoria,  etc.,  R.  Co.  v.  Sawyer,  71  111. 
361;  Illinois  Cent.  R.  Co.  i:  Kuehle,  95  111. 
App.  185. 

Indiana. —  Fifer  r.  Ritter,  159  Ind.  8,  64 
N.  E.  463. 

Kansas. —  St.  Louis,  etc.,  R.  Co.  v.  Mc- 
Auliff,  43  Kan.  185,  23  Pac.  102;  Missouri, 
etc.,  R.  Co.  V.  Haines,  10  Kan.  439.  But  it  is 
held  in  Florence,  etc.,  R.  Co.  v.  Pember,  45 
Kan.  625,  26  Pac.  1,  that  evidence  is  not 
competent  that  teams  used  in  cultivating  the 
land  near  the  railroad  are  liable  to  be  fright- 
ened, and  that  in  crossing  the  railroad  the 
owner  has  to  leave  his  team  while  opening 
and  shutting  gates. 

Kentucky. —  In  this  state  a  decision  goes 
so  far  as  to  hold  that  the  jury  are  not 
confined  to  the  market  value  of  the  property, 
but  may  consider  the  inconvenience  and  loss 
resulting  to  the  owner  from  being  deprived 
of  his  home  and  established  place  of  business. 
Covington  Short  Route  Transfer  Co.  v.  Piel, 
87  Ky.  267,  8  S.  W.  449,  10  Ky.  L.  Rep.  146. 

Minnesota. — Blue  Earth  County  v.  St.  Paul, 
etc.,  R.  Co.,  28  Minn.  503,  11  N.  W.  73; 
Spencer  v.  St.  Paul,  etc.,  R.  Co.,  22  Miim.  29; 
Minnesota  Valley  R.  Co.  r.  Doran,  17  Minn. 
188,  holding  that  the  delay  to  the  owner  in 
time  and  labor  in  necessarily  opening  and 
shutting  down  and  putting  up  bars,  in  cross- 
ing the  track  from  one  side  to  the  other,  is 
proper  to  be  considered. 
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it  is  proper  to  take  into  consideration,  as  bearing  on  the  diminution  in  market 
value,  or  in  some  states  as  a  distinct  element  of  damage,  the  inconvenience  aris- 
ing from  the  manner  in  which  the  tract  is  divided,  and  the  increased  difficulty  or 
entire  destruction  of  communication  between  the  different  parts  of  the  tract,^^  or 


Vevo  York. —  In  re  New  York  Cent.,  etc., 
R.  Co.,  15  Hun  63;  In  re  Utica,  etc.,  R.  Co., 
56  Barb.  456.  But  see  American  Bank  Note 
Co.  V.  Ne^v  York  El.  R.  Co.,  59  N.  Y.  Super. 
Ct.  175,  13  N.  Y.  Suppl.  626. 

Oregon. —  Putnam  v.  Douglas  County,  6 
Oreg.  328,  25  Am.  Rep.  527. 

Pennsylvania. — Philadelphia  v.  Linnard,  97 
Pa.  St.  242. 

South  Carolina. —  Eddings  v.  Seabrook,  12 
Rich.  504. 

Virginia. —  Richmond,  etc.,  R.  Co.  v.  Cham- 
blin,  iOO  Va.  401,  41  S.  E.  750. 

Wisconsin. —  Weyer  v.  Chicago,  etc.,  R.  Co., 
68  Wis.  180,  31  N.  W.  710. 

Compare  Jamison  v.  Springfield,  53  Mo. 
224  (holding  that  the  owner  of  land  cannot 
claim  compensation  for  the  damage  and  in- 
convenience caused  him  by  bringing  the 
street  near  his  door)  ;  Laflin  i".  Chicago,  etc., 
R.  Co.,  33  Fed.  415  (holding  that  in  an  action 
for  damages  by  the  construction  of  a  railroad 
across  a  tract  of  land  plaintiff  cannot  re- 
cover for  injury  to  drives  about  the  premises). 

Injury  to  church  property. —  Upon  an  in- 
quiry in  a  summary  proceeding  by  a  railroad 
company  to  condemn  land  belonging  to  a 
church  for  the  purpose  of  constructing  its 
road,  evidence  of  the  value  of  the  land  prior 
to  the  construction  of  the  road  and  subse- 
quent thereto,  for  church  purposes,  and  also 
evidence  that  the  congregations  accustomed 
to  worship  there  were  disturbed,  and  facili- 
ties for  the  accommodation  of  their  horses 
and  vehicles  were  destroyed  or  impaired, 
.whereby  the  utility  and  value  of  the  land  was 
diminished  as  church  property,  is  competent 
in  ascertaining  the  damages  to  be  assessed. 
•Durham,  etc.,  R.  Co.  v.  Bullock  Church,  104 
N.  C.  525,  10  S.  E.  761. 

86.  Arkansas. —  Springfield,  etc.,  R.  Co.  v. 
Rhea,  44  Ark.  258. 

Illinois. —  Rock  Island,  etc.,  R.  Co.  v.  Gor- 
don, 184  111.  456,  56  N.  E.  810;  McReynolds 
V.  Burlington,  etc.,  R.  Co.,  106  111.  152; 
Louisville,  etc.,  R.  Co.  v.  Chalcraft,  14  111. 
App.  516. 

Indiana. —  Baltimore,  etc.,  R.  Co.  v.  Lan- 
sing, 52  Ind.  229. 

loica. —  Bell  v.  Chicago,  etc.,  R.  Co.,  74 
Iowa  343,  37  N.  W.  768. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Bar- 
rett, 91  Ky.  487,  16  S.  W.  278,  13  Kv.  L.  Rep. 
57. 

Maine. —  Mason  v.  Kennebec,  etc.,  R.  Co., 
31  Me.  215. 

Massachusetts. —  Tucker  v.  Massachusetts 
Cent.  R.  Co.,  118  Mass.  546. 

Minnesota. —  Schmidt  v.  Minneapolis,  etc., 
R.  Co.,  38  Minn.  491,  38  N.  W.  487. 

Missouri. —  St.  Joseph,  etc..  R.  Co.  v.  Sham- 
baugh,  106  Mo.  557,  17  S.  W.  581;  Chicago, 
etc.,  R.  Co.  V.  Baker,  102  Mo.  553,  15  S.  W. 
64;  Autenrieth  v.  St.  Louis,  etc.,  R.  Co.,  36 
Mo.  App.  254. 


New  Hampshire. —  In  re  Mt.  Washington 
Road  Co.,  35  N.  H.  134. 

Neto  Jersey. —  Doughty  v.  Somerville,  etc., 
R.  Co.,  22  N.  J.  L.  495. 

Neto  York. —  In  re  Utica,  etc.,  R.  Co.,  56 
Barb.  456. 

Pennsylvania. —  Watson  v.  Pittsburgh,  etc., 
R.  Co.,  37  Pa.  St.  469. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Durrett,  57 
Tex.  48.  See  also  International,  etc.,  R.  Co, 
V.  Pape,  62  Tex.  313  (holding  that  damages 
which  result  from  the  increased  difficulty  of 
communication  between  the  parts  of  a  tract 
of  land  severed  by  the  bed  of  a  railroad  are 
such  as  are  construed  to  have  been  included 
in  the  assessment  of  damages  in  proceedings 
condemning  the  land  for  the  use  of  the  road)  ; 
Gainesville,  etc.,  R.  Co.  v.  Waples,  3  Tex. 
App.  Civ.  Cas.  §  409. 

England. —  Where  a  railroad  so  passes 
through  a  farm  as  to  separate  the  farm 
buildings  from  the  arable  land,  so  that  the 
buildings  cannot  be  conveniently  used,  this 
constitutes  an  injury  to  the  farm  buildings 
within  the  meaning  of  section  68  of  the  Eng- 
lish Lands  Clauses  Act.  Re  Oxford,  etc.,  R. 
Co.,  27  Beav.  571,  6  Jur.  N.  S.  478,  29  L.  J. 
Ch.  245,  1  L.  T.  Rep.  N.  S.  153. 

In  condemning  a  railroad  right  of  way  over 
a  farm,  evidence  as  to  the  inconvenience  of 
crossing  the  track  from  one  part  of  the  farm 
to  another  is  competent  for  the  jury's  con- 
sideration in  determining  the  depreciation  in 
value  of  the  residue.  St.  Louis,  etc.,  R. 
Co.  V.  Teters,  68  111.  144;  Fremont,  etc.,  R. 
Co.  V.  Bates,  40  Nebr.  381,  58  N.  W.  959; 
Omaha  Southern  R.  Co.  v.  Todd,  39  Nebr. 
818,  58  N.  W.  289.  And  they  may  take  into 
consideration  not  only  the  value  of  the  land 
actually  taken,  but  the  fact  that  the  land  is 
cut  in  an  inconvenient  shape  for  farming  pur- 
poses, and  that  there  will  be  inconvenience  in 
crossing  the  track.  Chicago,  etc.,  R.  Co.  v. 
Greiney,  137  111.  628,  25  N.  E.  798;  Mont- 
morencv  Gravel  Road  Co.  v.  Stockton,  43  Ind. 
328 ;  White  Water  Valley  R.  Co.  v.  McClure, 
29  Ind.  536.  It  is  a  matter  proper  to  be  con- 
sidered that  the  track  will  lie  in  a  four-foot 
cut.  Cummins  v.  Des  Moines,  etc.,  R.  Co.,  63 
Iowa  397,  19  N.  W.  268.  The  fact  that  the 
railroad  separates  the  wood,  water,  and  tim- 
ber from  the  balance  of  the  farm,  and  the 
inconvenience  from  the  perpetual  use  of  the 
track  for  moving  trains  may  also  be  con- 
sidered. Chicago,  etc.,  R.  Co.  v.  Hopkins,  90 
111.  316.  And  the  necessary  labor  and  delay 
in  opening  and  shutting  gates,  putting  up  and 
letting  down  bars,  rendered  necessary  by  the 
construction  of  the  railroad  through  the 
farm,  may  be  taken  into  consideration.  Min- 
nesota Valley  R.  Co.  v.  Doran,  17  Minn.  188. 
See  also  Hatch  v.  Cincinnati,  etc.,  R.  Co.,  18 
Ohio  St.  92. 

Canals. —  Where  a  person  claimed  damages 
of  the  state  because  a  canal  was  cut  through 
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the  separation  of  the  owner's  land  from  convenient  and  necessary  facilities," 


his  land,  separating  that  part  of  it  on  which 
liis  dwelling-house  stood  from  the  rest  and 
causing  a  part  of  the  land  to  be  overflowed, 
the  state  may  prove  to  lessen  the  damages 
how  much  it  would  cost  to  bridge  the  canal 
and  what  would  be  the  expense  of  draining 
ofl"  the  water.  State  v.  Beachmo,  6  Blackf. 
(Ind.)  488. 

Crossings. —  In  estimating  the  market  value 
of  land  before  and  after  it  is  appropriated 
for  railroad  purposes,  the  jury  may  consider 
the  owner's  right  to  a  passageway  across  the 
track.  Bell  u.  Chicago,  etc.,  R.  Co.,  74  Iowa 
343,  37  N.  W.  768.  They  may  allow  the 
actual  damages  incident  to  taking  the  road, 
arising  from  inconvenience  in  crossing,  and 
from  interference  with  crossings  already  es- 
tablished, and  also  arising  from  the  failure 
or  neglect  of  the  company  to  construct  the 
crossings  as  required  by  law,  but  not  for 
making  the  crossings  themselves.  East  Penn- 
sylvania E.  Co.  V.  Hiester,  40  Pa.  St.  53. 
See  also  Lough  v.  Minneapolis,  etc.,  R.  Co., 
116  Iowa  31,  89  N.  W.  77.  In  Kansas,  how- 
ever, it  has  been  held  that  it  is  proper  to 
consider  the  probable  expense  of  constructing 
and  maintaining  farm  crossings.  Kansas 
City,  etc.,  R.  Co.  r.  Baird,  41  Kan.  69,  21 
Pac.  227.  Where  a  large  machine  shop  and  a 
foundry  were  erected  on  land  which  was  cut 
in  two  by  a  railroad,  but  plaintiff  did  not 
request  the  company  to  construct  a  crossing, 
it  was  held  that  neither  the  cost  of  making 
the  crossing  nor  damages  to  plaintiff  oc- 
casioned by  its  want  could  be  considered. 
Robinson  r.  Pittsburgh,  etc.,  R.  Co.,  27  Pittsb. 
Leg.  J.  (Pa.)  137.  And  in  Arkansas,  it  is 
lield  that  it  is  only  where  the  construction 
of  the  railroad  is  completed  before  the  trial 
that  the  absence  of  proper  crossings  is  an 
element  of  damage.  Springfield,  etc.,  R.  Co. 
V.  Rhea,  44  Ark.  258,  Where,  as  under  the 
general  railroad  act  of  New  York,  the  owner 
is  entitled  to  farm  crossings  wherever  they 
are  needed,  his  damages  are  less  than  if  the 
privilege  of  crossings  were  denied  him. 
Rochester,  etc.,  R.  Co.  Myers,  17  N.  Y. 
Suppl.  311.  If  the  jury  finds  that  a  certain 
crossing  is  necessary,  they  should  assess  dam- 
ages on  the  theory  of  its  perpetual  mainte- 
nance. St.  Paul,  etfc.,  R.  Co.  y.  Murphy,  19 
Minn.  500.  Where  the  statute  requires  the 
railroad  company  to  provide  and  keep  in  re- 
pair a  suitable  passage  across  its  road,  the 
jury  cannot  include  the  expense  of  construct- 
ing a  bridge.  Philadelphia,  etc.,  R.  Co.  r. 
Trimble,  4  Whart.  (Pa.)  47.  In  Massa- 
chusetts, where  the  statutes  conferred  upon 
railroad  companies  no  right  to  inclose  land 
taken  for  their  road  with  high  fences,  so  as 
to  prevent  the  passage  of  the  landowner  to 
and  from  the  different  portions  of  his  estate, 
it  was  held  that  the  landowner  cannot  present 
such  anticipated  obstruction  as  a  ground  of 
compensation.  Boston,  etc.,  R.  Corp.  v.  Old 
Colony  R.  Corp.,  12  Cush.  (Mass.)  605.  And 
in  New  York  the  inconvenience  of  grade 
crossings  is  ordinarily  not  a  proper  item  of 
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damages.  Beardsley  v.  Lehigh  Valley  R.  Co., 
65  Hun  (N.  Y.)  502,  20  N.  Y.  Suppl.  458. 
It  is  held  in  Bell  v.  Chicago,  etc.,  R.  Co.,  74 
Iowa  343,  37  N.  W.  768,  that  where  a  track 
on  plaintiff's  land  was  carried  over  trestle- 
work  which  was  not  fenced  in,  under  which 
plaintiff  was  accustomed  to  cross  the  road, 
but  had  acquired  no  right  to  do  so,  he  was 
not  entitled  to  damages  for  being  deprived  of 
it ;  but  if  the  company  closed  it  up  they  must 
provide  another  crossing.  An  owner  cannot 
recover  for  constructing  cattle-guards,  since 
they  are  an  obstruction  of  the  free  use  by 
the  railroad  of  its  right  of  way,  and  there- 
fore cannot  be  constructed  without  the  per- 
mission of  the  company.  St.  Louis,  etc.,  R. 
Co.  X).  Mollet,  59  111.  235.  Where  the  right 
of  way  of  a  railroad  divides  a  tract  of  land, 
the  owner  has  no  right  to  make  crossings  un- 
less the  necessities  of  the  farm  may  require  it. 
Chicago,  etc.,  R.  Co.  v.  Cosper,  42  Kan.  561, 
22  Pac.  634.  Where  a  tract  of  land  is  inter- 
sected by  a  railroad,  the  owner  is  entitled  to 
one  adequate  crossing  to  be  furnished  at  his 
request  at  a  place  designated;  but  the  dam- 
ages should  be  fixed  without  regard  to 
whether  the  crossing  will  be  a  surface  or  an 
under  crossing,  and  it  should  be  assumed  that 
the  crossing  will  be  provided  as  requested. 
Lough  X,.  Minneapolis,  etc.,  R.  Co.,  116  Iowa 
31,  89  N.  W.  77.  Where  the  value  of  a 
piece  of  land  cut  off  from  the  rest  of  a  farm 
is  less  than  the  cost  of  constructing  a  farm 
crossing,  the  court  may  in  its  discretion  au- 
thorize the  payment  of  the  value  of  the  land, 
instead  of  requiring  the  construction  of  the 
crossing.  Martin  r.  Maine  Cent.  R.  Co.,  19 
Quebec  Super.  Ct.  561. 

87.  Massachusetts. —  New  York,  etc.,  R.  Co. 
v.  Blacker,  178  Mass.  386,  59  N.  E.  1020. 

Minnesota. —  Brakken  v.  Minneapolis,  etc., 
R.  Co.,  31  Minn.  45,  16  N.  W.  459. 

Missouri. —  Chicago,  etc.,  R.  Co.  v.  Mc- 
Grew,  104  Mo.  282,  15  S.  W.  931;  Auten- 
rieth  v.  St.  Louis,  etc.,  R.  Co.,  36  Mo.  App. 
254,  where  the  only  outlet  from  plaintiff's 
farm  to  a  public  road  was  cut  off,  and  where 
it  was  held  to  be  no  answer  to  a  claim  for 
damages  that  the  best  possible  crossing  was 
made  for  the  owner,  in  view  of  the  topo- 
graphical and  physical  surroundings. 

Nebraska. —  Sioux  City,  etc.,  R.  Co.  v. 
Weimer,  16  Nebr.  272,  20  N.  W.  349. 

New  Jersey. —  Readington  Tp.  v.  Dilley,  24 
N.  J.  L.  209. 

New  York. —  Rumsev  v.  New  York,  etc..  R. 
Co.,  133  N.  Y.  79.  30  N.  E.  654,  44  N.  Y.  St. 
248,  28  Am.  St.  Rep.  600,  15  L.  R.  A.  618 
(holding  that  where  a  railroad  was  laid 
across  a  riparian  owner's  water  front,  evi- 
dence offered  to  prove  the  additional  ex- 
pense of  shipping  bricks  to  market  on  the 
river  was  proper)  ;  Coatsworth  v.  Lehigh 
Valley  R.  Co.,  24  N.  Y.  App.  Div.  273,  48 
N.  Y.  Suppl.  511 ;  In  re  Utica,  etc.,  R.  Co.,  56 
Barb.  456. 

Ohio. —  Cleveland,  etc..  R.  Co.  v.  Ball,  5 
Ohio  St.  668,  holding,  however,  that  where 
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unless  it  appears  that  such  separation  does  not  violate  any  legal  right  of  the  land- 
owner.^*^ 

(ill)  Expenses  Incurred.  The  right  of  one  whose  land  is  taken  under  the 
power  of  eminent  domain  to  recover  as  a  part  of  his  damages  for  necessary 
expense  occasioned  thereby  is  considered  to  some  extent  in  other  connections.^^ 
As  a  general  rule  it  is  proper  to  take  into  consideration  as  bearing  on  the  diminu- 
tion in  the  market  value  of  the  land  not  taken,  or  in  some  states  as  a  distinct 
item  of  damage,  the  expense  necessarily  incurred  by  reason  of  the  improvement,^ 


compensation  was  claimed  for  the  building  of 
a  railroad  between  a  navigable  river  and  coal- 
mines, whereby  the  river  transportation  was 
injured  or  cut  off,  the  railroad  company 
might  show  in  reduction  of  damages  that  the 
river  transportation  was  lessened  in  value  by 
the  facilities  furnished  by  the  railroad. 

Pennsylvania. —  Pennsylvania,  etc..  Canal 
Co.  V.  Bunnell,  2  Wkiy.  Notes  Cas.  633.  But 
it  seems  that  a  landowner  may  not  recover 
for  the  inconvenience  and  delay  caused  by 
having  to  convey  his  manufactured  articles 
across  the  railroad,  nor  for  that  arising  from 
the  obstruction  by  trains  passing  along  it. 
Patten  r.  Northern  Cent.  R.  Co.,  33  Pa.  St. 
426,  75  Am.  Dec.  612. 

Virginia. —  Richmond,  etc.,  R.  Co.  v. 
Chamblin,  100  Va.  401,  41  S.  E.  750. 

88.  Union  Elevator  Co.  v.  Kansas  City 
Suburban  Belt  R.  Co.,  135  Mo.  353,  36  S.  W. 
1071;  Bergen  Neck  R.  Co.  v.  Point  Breeze 
Ferry,  etc.,  Co.,  57  N.  J.  L.  163,  30  Atl.  584, 
(1895)  31  Atl.  724;  Ranlet  v.  Concord  R. 
Corp.,  62  N.  H.  561 ;  Gorgas  v.  Philadelphia, 
etc.,  R.  Co.,  144  Pa.  St.  1,  22  Atl.  715;  Phila- 
delphia, etc.,  R.  Co.  i*.  Reading,  etc.,  R.  Co., 
2  Pa.  Dist.  857 ;  Philadelphia,  etc.,  R.  Co.  v. 
Rochester,  etc.,  R.  Co.,  12  Pa.  Co.  Ct.  513. 

89.  Expenses:  Incurred  by  lessee  see  infra, 
X,  E,  19,  a,  (iv).  Of  crossings,  etc.,  see 
supra,  X,  E,  9,  a,  (i),  (ii)  ;  X,  E,  19,  d, 
(ii).  Of  removing  propertv  see  supra,  X, 
E,  19,  d,  (I)  ;  infra,  X,  E,  "19,  n,  (i),  (c). 
Where  railroad  right  of  way  is  taken  for 
other  use  see  supra,  X,  E,  9,  a. 

Temporary  expense  see  supra,  X,  E,  5. 

90.  California. —  San  Bernardino,  etc.,  R. 
Co.  V.  Haven,  94  Cal,  489,  29  Pac,  875,  in- 
creased cost  of  irrigating. 

Colorado. —  Colorado,  etc,  R.  Co,  v.  Brown, 
15  Colo.  193,  25  Pac.  87,  cost  of  making  cer- 
tain changes  in  a  flume. 

Illinois. —  Chicago,  etc.,  R.  Co.  f.  Wolf,  137 
111.  360,  27  N,  E.  78  (holding  that  if,  by  the 
construction  and  operation  of  a  railroad  over 
the  property  of  a  coal  mining  company  situ- 
ated near  another  railway,  the  switches  and 
side-tracks  of  such  company  must  be  taken 
up  and  relaid,  in  whole  or  in  part,  and  its 
tram-way  remodeled  or  rebuilt,  and  its  scales 
taken  up  and  removed  to  another  place,  are 
proper  to  be  considered)  ;  St.  Louis,  etc.,  R. 
Co.  V.  Mollet,  59  111.  235  (holding  that  the 
cost  of  ditching  the  adjacent  land  is  a  proper 
element  of  damage,  hut  that  the  cost  of 
cattle-guards  is  not  j , 

Kansas. — Kansas  City,  etc.,  R.  Co.  v.  Baird, 
41  Kan.  69,  21  Pac.  227;  Atchison,  etc.,  R. 
Co.  v.  Gough,  29  Kan.   67,  both  holding 


that  where  the  railroad  company  is  not  re- 
quired by  statute  to  go  to  the  expense  of 
constructing  and  maintaining  farm  crossings, 
the  jury  are  justified  in  taking  into  account 
the  probable  expense  of  constructing  and  main- 
taining them.    See  supra,  note  86. 

Massachusetts. —  New  York,  etc,  R.  Co.  V. 
Blackstone,  184  Mass.  491,  69  N.  E.  315  (cost 
of  removing  fixtures);  Butchers'  Slaughter- 
ing, etc,  Assoc,  V.  Com.,  163  Mass.  386,  40 
N.  E.  176  (holding  that  if  land  is  to  be  con- 
demned for  a  public  sewer,  the  reasonable 
cost  of  any  necessary  and  reasonable  adapta- 
tion of  the  land  to  the  new  conditions  caused 
by  the  sewer  may  be  shown)  ;  Hartshorn  v. 
Worcester  County,  113  Mass,  111  (holding 
that  in  the  assessment  of  damage  caused  by 
the  laying  out  of  a  highway  at  a  grade  be- 
low the  level  of  the  petitioner's  adjoining 
house  and  land,  the  cost  of  cutting  down  the 
land  and  of  building  a  basement  under  the 
house,  with  a  door,  and  an  interior  ascent  in 
the  house,  is  an  admissible  element).  But 
see  Blood  v.  Nashua,  etc.,  R.  Corp.,  2  Gray 
137,  61  Am,  Dec,  444,  holding  that  a  rail- 
road corporation,  building  a  bridge  across  a 
stream,  is  not  liable  for  the  damage  suffered 
by  the  owner's  being  impeded  and  put  to 
increased  expense  in  getting  logs  up  the 
stream  to  his  mill, 

Michigan. —  Detroit  v.  Beecher,  75  Mich. 
454,  42  N.  W.  986,  4  L,  R.  A.  813,  holding, 
however,  that  in  the  absence  of  an  ordinance 
requiring  streets  to  be  fenced,  a  property- 
owner  through  whose  land  one  is  opened  is 
not  charged  with  such  a  duty;  and,  in  the 
absence  of  evidence  showing  the  necessity  for 
such  fencing,  the  condemnation  jury  is  not 
warranted  in  allowing  the  expense  of  such 
fencing  as  an  item  of  damages ;  and  holding 
further  that  the  landowner  is  not  entitled 
to  an  allowance  for  the  expense  of  clearing 
snow  from  sidewalks  along  the  proposed 
street,  or  because  of  a  claim  that  the  cost 
of  grading  and  paving  such  street  may  be 
assessed  upon  his  adjoining  property. 

Missouri. —  Chicago,  etc.,  R.  Co.  v.  McGrew, 
104  Mo,  282,  15  S,  W,  931,  holding  that  where 
a  railroad  was  constructed  across  land  on 
which  the  owner  had  a  coal-mine,  the  con- 
nection of  the  mine  with  a  railroad  other 
than  plaintiffs  was  a  valuable  property  right, 
and  if  necessary  changes  and  readjustment 
of  engine,  shaft,  and  other  appliances  ren- 
dered it  necessary  to  change  the  railroad  con- 
nection the  reasonable  expense  of  the  same 
should  be  allowed  in  estimating  damages. 

Pennsylvania. —  Baird  ?;,  Schuylkill  River 
East  Side  R,  Co.,  154  Pa.  St.  459,  25  Atl. 
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including  expense  incurred  in  preserving  the  property and  the  expense  of  fenc- 
ing.^^    But  the  cost  of  fencing  may  be  considered  only  where  there  is  no  obli- 


833.  But  see  Wallace  v.  Jefferson  Gas  Co., 
147  Pa.  St.  205,  23  Atl.  416  (holding  that 
where  land  was  underlaid  with  coal  at  a 
depth  of  one  hundred  and  forty-three  feet, 
and  a  gas-pipe  sixteen  inches  in  diameter 
was  laid  across  it  three  feet  below  the  sur- 
face, the  increased  cost  of  mining  the  coal 
on  account  of  the  manner  in  which  the  pipe 
was  laid  could  not  be  considered)  ;  In  re 
Barbadoes  St.,  8  Phila.  498  (holding  that 
it  was  error  for  a  jury  appointed  to  as- 
sess damages  occasioned  by  widening  a  street 
to  increase  the  assessment  of  damages  by 
including  in  it  the  estimated  costs  of  the 
curbing  and  paving  rendered  necessary  by 
such  opening  and  widening,  although  the 
charter  of  the  city  required  the  landowners 
to  do  the  curbing  and  paving ) . 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Waples, 
3  Tex.  App.  Civ.  Cas.  §  409.  But  it  was  held 
that  a  landowner  was  not  entitled  to  re- 
cover the  cost  of  drains  and  ditches  along 
a  railroad,  in  the  absence  of  any  claim  of 
actual  pecuniary  loss  thereby,  or  that  he 
had  constructed  such  drains,  or  done  any 
work  on  them,  or  paid  for  them.  Interna- 
tional, etc.,  R.  Co.  V.  Pape,  62  Tex.  313. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  273. 

Railroad  crossings. — A  railroad  corporation, 

across  and  twenty  feet  above  whose  road  an- 
other railroad  is  laid  out,  cannot  recover 
damages  for  the  expense  of  maintaining  a 
flagman,  at  the  crossing  of  a  highway,  al- 
leged to  be  necessary  to  guard  against  the 
greater  liability  to  accidents  occasioned  by 
the  obstruction  of  the  view  along  its  rail- 
road, by  means  of  the  abutments  of  the  new 
railroad  of  the  other  corporation.  Massachu- 
setts Cent.  E.  Co.  v.  Boston,  etc.,  R.  Co.,  121 
Mass.  124.  So  in  a  proceeding  under  the  Ohio 
statute  by  a  railroad  company  to  appropriate 
a  strip  of  land  across  the  track  of  another 
company  to  be  used  in  common  by  each  as  a 
railroad  crossing  at  a  common  grade,  it  was 
held  that  the  owner  of  such  track  had  no 
right  to  recover  as  consequential  damages  the 
additional  expense  rendered  necessary  in  op- 
erating its  road  caused  by  complying  with  the 
provisions  of  the  statute.  The  Lake  Shore, 
etc.,  R.  Co.  V.  Cincinnati,  etc.,  R.  Co.,  30 
Ohio  St.  604.  See  further  as  to  crossings, 
supra,  note  86. 

91.  Thompson  v.  Milwaukee,  etc.,  R.  Co.,  27 
Wis.  93. 

Cost  of  retaining  wall. —  It  has  been  held 
that  the  owner  cannot  recover  for  the  cost  of 
erecting  or  maintaining  a  retaining  wall 
along  an  excavation  made  by  the  party  tak- 
ing a  part  of  his  land.  In  re  Furman  Street, 
17  Wend.  (N.  Y.)  649;  Laflin  v.  Chicago, 
etc.,  R.  Co.,  33  Fed.  415.  Contra,  Manson  r. 
Boston,  163  Mass.  479,  40  N.  E.  850;  Thomp- 
son V.  Milwaukee,  etc.,  R.  Co.,  27  Wis. 
03. 

92.  Arkansas. —  Newgass  v.  St.  Louis,  etc., 
R.  Co.,  54  Ark.  140,  15  S.  W.  188;  Texas, 
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etc.,  R.  Co.  V.  Cella,  42  Ark.  528.  If  there 
is  no  evidence  that  in  order  to  use  the  land 
as  it  will  probably  be  used  in  the  future 
any  additional  fences  are  necessary  it  is 
proper  to  charge  the  jury  that  the  owner  is 
entitled  to  nothing  for  fences.  Newgass  v. 
St.  Louis,  etc.,  R.  Co.,  supra. 

California. —  Butte  County  v.  Boydston,  64 
Cal.  110,  29  Pac.  511  (holding  that  the  fact 
that  a  statute  relieves  every  person  from  an 
obligation  to  fence  his  land  does  not  pre- 
clude the  cost  of  fencing  from  being  consid- 
ered where  it  is  necessary;  and  that  the  fact 
that  a  statute  requires  the  cost  of  fencing  to 
be  assessed  where  land  is  taken  for  a  railroad 
right  of  way  does  not  preclude  its  being  con- 
sidered in  other  cases)  ;  Sacramento  Vallev 
R.  Co.  V.  Moffatt,  6  Cal.  74.  However,  the 
cost  of  fencing  is  not  necessarily  an  element 
of  damage  ( California  Southern  R.  Co.  v. 
Southern  Pac.  R.  Co.,  67  Cal.  59,  7  Pac.  123), 
and  a  statute  authorizing  the  cost  of  fencing 
to  be  considered  does  not  include  the  cost  of 
maintaining  the  fence  (Los  Angeles,  etc.,  R. 
Co.  V.  Rumpp,  104  Cal.  20,  37  Pac.  859). 

Illinois. —  Under  the  Illinois  railroad  act  of 
1855  providing  that  the  cost  of  erecting  and 
maintaining  a  fence  is  a  proper  element  of 
damage,  if  the  company  itself  erected  the 
fence  the  owner  was  entitled  only  to  such 
sum  as  would  cover  the  cost  of  keeping  it  in 
repair.  St.  Louis,  etc.,  R.  Co.  v.  Mitchell,  47 
111.  165. 

Indiana. —  Fifer  t>.  Ritter,  159  Ind.  8,  64 
N.  E.  463  (holding,  however,  that  an  instruc- 
tion that  if  the  additional  fences  added  to  the 
value  of  the  farm  as  much  as  it  was  worth 
to  build  them,  the  property-owner  was  en- 
titled to  nothing  on  their  account,  was 
proper)  ;  Baltimore,  etc.,  R.  Co.  v.  Lansing, 
52  Ind.  229;  Montmorency  Gravel  Road  Co. 
V.  Stockton,  43  Ind.  328;  White  Water  Val- 
ley R.  Co.  V.  McClure,  29  Ind.  536;  Evans- 
ville,  etc..  Straight  Line  R.  Co.  v.  Cochran, 
10  Ind.  560;  Evansville,  etc..  Straight  Line 
R.  Co.  V.  Stringer,  10  Ind.  551;  Evansville, 
etc..  Straight  Line  R.  Co.  v.  Fitzpatrick,  10 
Ind.  120. 

Kentucky. —  Barrall  v.  Quick,  111  Ky.  22, 
63  S.  W.  33,  23  Kv.  L.  Rep.  421;  Louisville, 
etc.,  R.  Co.  V.  Barrett,  91  Ky.  487,  16  S.  W. 
278,  13  Ky.  L.  Rep.  57  [overruling  Louisville, 
etc.,  R.  Co.  V.  Glazebrook,  1  Bush  325]. 

Louisiana. —  Street  V.  New  Orleans,  etc., 
R.  Co.,  43  La.  Ann.  116,  9  So.  15. 

Massachusetts. —  Stone  v.  Heath,  135  Mass. 
561;  Massachusetts  Cent.  R.  Co.  v.  Boston, 
etc.,  R.  Co.,  121  Mass.  124. 

Minnesota. —  Winona,  etc.,  R.  Co.  r.  Den- 
man,  10  Minn.  267. 

New  Hampshire. —  In  re  Mt.  Washington 
Road  Co.,  35  N.  H.  134. 

NeiD  Jersey. —  Readington  Tp.  V.  Dilley,  24 
N.  J.  L.  209';  New  York,  etc.,  R.  Co.  v.  Stan- 
ley,  35  N.  J.  Eq.  283. 

North  Carolina. —  Raleigh,  etc.,  Air  Line 
R.  Co.  V.  Wicker,  74  N.  C.  220,  holding  that 
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gation,  statutory  or  otherwise,  on  the  part  of  the  corporation  to  construct  the 
necessary  fences  along  its  right  of  way.^^ 

(iv)  Injuries  to  Iessees.  The  question  whether,  when  a  leasehold  is 
taken,  the  lessee  can  recover  for  interruption  of  or  interference  with  a  business 


the  owner  is  entitled  to  the  expenses  of  ad- 
ditional fencing  of  cultivated  lands,  made 
necessary  by  reason  of  the  construction  of  the 
road:  but  as  he  is  not  required  by  law  to 
fence  uncleared  or  uncultivated  land,  the  ex- 
pense of  fencing  such,  should  it  at  any  future 
time  be  cleared  or  cultivated,  is  too  remote 
and  uncertain  to  be  estimated. 

Oregon. —  Putnam  v.  Douglas  County,  6 
Oreg.  328,  25  Am.  Rep.  527. 

Pennsylvania. —  In  this  state  the  cost  of 
fencing  may  be  considered  for  the  purpose  of 
<;letermining  how  much  the  burden  of  fencing 
will  detract  from  the  value  of  the  land,  but 
it  cannot  be  recovered  as  a  distinct  item  of 
damages.  Curtin  v.  Nittany  Valley  R.  Co., 
135  Pa.  St.  20,  19  Atl.  740;  Pittsburgh,  etc., 
R.  Co.  V.  Vance,  115  Pa.  St.  325,  8  Atl.  764; 
Pittsburgh,  etc.,  R.  Co.  v.  McCloskey,  110  Pa. 
St.  436,  1  Atl.  555;  Delaware,  etc.,  R.  Co.  v. 
Burson,  61  Pa.  St.  369;  Watson  v.  Pittsburgh, 
etc.,  R.  Co.,  37  Pa.  St.  469;  Montour  R.  Co. 
t.  Scott,  11  Wkly.  Notes  Cas.  51;  Pennsyl- 
vania, etc..  Canal,  etc.,  Co.  v.  Bunnell,  2 
Wkly.  Notes  Cas.  633;  Griffin  v.  Pennsyl- 
vania Schuylkill  Valley  R.  Co.,  2  Del.  Co. 
425;  Robinson  v.  South  Chester,  3  Del.  Co. 
176. 

South  Carolina. —  Eddings  v.  Seabrook,  12 
Rich.  504;  Greenville,  etc.,  R.  Co.  v.  Partlow, 
f)  Rich.  428.  The  cost  of  fencing  along  a 
railroad  through  uninclosed  land  used  for 
grazing  is  not  to  be  considered,  however. 
North  Eastern  R.  Co.  v.  Sineath,  8  Rich. 
185. 

South  Dakota. —  Schuler  v.  Lincoln  Tp.,  12 
S.  D.  460,  81  N.  W.  890. 

Texas. —  Anderson  v.  Wharton  County,  27 
Tex.  Civ.  App.  115,  65  S.  W.  643.  Compare 
Texas  Midland  R.  Co.  v.  Southwestern  Tel., 
etc.,  Co.,  (Civ.  App.  1900)  57  S.  W.  312. 

Vermont. —  Dalrymple  r.  Whitingham,  26 
Vt.  345. 

Virginia. —  Norfolk,  etc.,  R.  Co.  v.  Stephens, 
85  Va.  302,  7  S.  E.  251. 

Washington. —  Seattle,  etc.,  R.  Co.  v.  Mur- 
phine,  4  Wash.  448,  30  Pac.  720,  holding  that 
where  fencing  is  made  necessary  by  reason 
of  the  appropriation  of  lands  for  a  right  of 
way,  no  specific  sum  should  be  allowed  for 
fences  or  crossings  as  distinct  items  of  dam- 
age, but  the  allowance  should  be  made  only 
to  the  extent  of  the  depreciation  of  the 
market  value  of  the  land. 

Wisconsin. — Milwaukee,  etc.,  R.  Co.  V.  Eble, 
3  Pinn.  334,  4  Chandl.  68. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  274  et  seq. 

Contra. —  Kennedy  v.  Dubuque,  etc.,  R.  Co., 
2  Iowa  521 ;  Henry  v.  Dubuque,  etc.,  R.  Co., 
2  Iowa  288 ;  St.  Louis,  etc.,  R.  Co.  v.  Knapp, 
etc.,  Co.,  160  Mo.  396,  61  S.  W.  300.  And  see 
Alabama,  etc.,  R.  Co.  v.  Burkett,  46  Ala.  569. 

Expense  of  fencing:     Where  highway  is 


opened  see  supra,  X,  E,  12.  Where  railroad  is 
located  see  supra,  X,  E,  10. 

93.  California. —  California  Southern  R. 
Co.  f.  Southern  Pac.  R.  Co.,  67  Cal.  59,  7 
Pac.  123. 

Illinois. —  See  Jones  v.  Chicago,  etc.,  R.  Co., 
68  111.  380. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Bar- 
rett, 91  Ky.  487,  16  S.  W.  278,  13  Ky.  L. 
Rep.  57  {overruling  Louisville,  etc.,  R.  Co.  V. 
Glazebrook,  1  Bush  325]. 

Minnesota. —  Winona,  etc.,  R.  Co.  v.  Wal- 
dron,  11  Minn.  515,  88  Am.  Dec.  100.  See 
Minnesota  Valley  R.  Co.  v.  Doran,  17  Minn. 
188,  holding  that  it  is  proper  for  the  jury  to 
consider  as  an  element  of  damages  for  run- 
ning a  railroad  through  a  farm  whether  a 
fence  which  the  company  is  required  by  law 
to  construct  on  each  side  of  its  line  does  not 
create  a  further  obstruction  to  the  free  use 
of  the  farm;  that  is,  whether  the  fence  and 
road  do  not  damage  the  farm  more  than  the 
road  alone  would  do. 

Missouri. —  St.  Joseph,  etc.,  R.  Co.  v.  Shaili- 
baugh,  106  Mo.  557,  17  S.  W.  581;  Chicago, 
etc.,  R.  Co.  v.  Baker,  102  Mo.  553,  15  S.  W. 
64;  Sedalia,  etc.,  R.  Co.  i\  Abell,  18  Mo.  App. 
632. 

New  York. —  See  Matter  of  Rensselaer,  etc., 
R.  Co.,  4  Paige  553,  where  it  was  held  that 
equity  will  compel  a  railroad  company  and 
an  adjoining  landowner  to  contribute  equally 
toward  the  erection  and  maintenance  of  par- 
tition fences ;  and  therefore  that  in  estimat- 
ing the  damages  which  the  landowner  would 
sustain  by  the  running  of  the  roads  through 
his  lands  he  should  be  allowed  for  the  ex- 
pense of  making  and  maintaining  only  one 
half  of  the  necessary  partition  fences. 

Wisconsin. — Milwaukee,  etc.,  R.  Co.  v.  Eble, 
3  Pinn.  334,  4  Chandl.  68. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  275. 

Statutes  imposing  penalty  merely. —  This 

rule  does  not  apply  where  the  statute  does 
not  impose  upon  a  railroad  company  the  duty 
of  constructing  fences,  but  merely  imposes, 
in  case  of  its  failure  to  do  so,  the  penalty  of 
paying  for  stock  killed  or  injured  on  its 
right  of  way.  Such  a  statute  is  no  ground 
for  disallowing  the  expense  of  fencing  as  an 
element  of  damages  to  the  owner.  Balti- 
more, etc.,  R.  Co.  V.  Lansing,  52  Ind.  229; 
Curtin  v.  Nittany  Valley  R.  Co.,  135  Pa.  St. 
20,  19  Atl.  740. 

Under  Va.  Acts  (1883-1884),  c.  524,  §  6, 
providing  that,  where  a  railroad  runs  through 
an  inclosed  farm,  and  the  company  has  paid 
the  owner  damages  for  making  fences  on  each 
side  and  for  keeping  them  in  repair,  the  act 
imposing  a  penalty  upon  the  company  for 
failure  to  build  and  keep  such  fences  in  re- 
pair shall  not  apply,  the  company  does  not 
have  the  option  of  fencing  the  road-bed  or 
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conducted  by  him  on  the  premises  is  an  unsettled  one,  and  the  decisions  are  not 
harmonious.''^ 

e.  Interest.^^  According  to  the  weight  of  authority,  the  owner  of  land  con- 
demned is  entitled  to  interest,  to  be  allowed  from  the  time  of  the  taking,^^  and  tho 


suffering  the  penalty,  and  an  assessment  qf 
damages  which  includes  the  cost  of  fencing  is 
proper.  Norfolk,  etc.,  R.  Co.  v.  Stephens,  85 
Va.  302,  7  S.  E.  251. 

94.  In  Georgia  where  the  lessee  has  aban- 
doned the  premises  because  the  improvement 
has  made  them  valueless  to  him,  he  may  show 
that  the  business  conducted  by  him  on  the 
premises  was  profitable,  but  he  cannot  recover 
the  profits  of  the  business,  nor  the  cost 
of  fixtures  or  improvements,  nor  of  articles 
purchased  for  the  business,  nor  the  diminu- 
tion in  the  value  of  such  fixtures^  improve- 
ments, or  articles  as  are  removed  from  the 
premises,  although  the  increased  value  of 
the  premises  for  rent  by  reason  of  such  fix- 
tures and  improvements  may  be  considered. 
Pause  v.  Atlanta,  98  Ga.  92,  26  S.  E.  489,  58 
Am.  St.  Rep.  290. 

In  Illinois  a  diversion  of  customers  from  a 
saloon  is  not  an  element  of  damages  for 
which  the  lessee  can  recover.  Hohmann  v. 
Chicago,  140  111.  226,  29  N.  E.  671.  In  pro- 
ceedings to  condemn  a  leasehold  interest  in 
premises  used  as  a  factory,  the  lessees  are 
not  entitled  to  the  cost  of  taking  down  and 
putting  up  a  sprinkling  apparatus  in  the 
premises,  nor  for  injury  to  it,  although  it  is 
a  permanent  attachment  to  the  building,  and 
cannot  be  taken  down  and  put  up  elsewhere 
to  any  advantage.  Nor  are  they  entitled  to 
be  allowed  the  salary  of  employees,  engaged 
at  a  yearly  salary,  during  the  time  required 
to  remove  the  stock  and  machinery  from  such 
premises  to  a  new  location,  where  such  em- 
ployees are  mostly  buyers  and  sellers  en- 
gaged elsewhere  than  at  the  factory;  es- 
pecially if  the  lessees  are  allowed  for  the  in- 
terruption to  their  business.  Metropolitan 
West  Side  El.  R.  Co.  v.  Siegel,  161  111.  638, 
44  N.  E.  276. 

In  Massachusetts,  under  a  statute  which 
provides  that  a  lessee  of  the  land  condemned 
shall  be  allowed  three  months  in  which  to 
remove,  a  lessee  is  not  entitled  to  damages 
on  account  of  a  depreciation  in  his  fixtures 
because  of  the  removal,  since  the  same  de- 
preciation would  occur  by  removing  at  the 
expiration  of  the  lease.  Emery  v.  Boston 
Terminal  Co.,  178  Mass.  172,  59  N.  E.  763, 
86  Am.  St.  Rep.  473.  In  an  early  case  it  is 
held  that,  where  part  of  a  building  leased  as  a 
store  is  taken  by  the  city  for  the  purpose  of 
Mddening  a  street,  the  lessee  may  recover  for 
the  injury  caused  by  being  deprived  of  the 
use  of  the  store  for  the  time  necessary  to 
remove  his  goods  and  make  repairs,  and  move 
back  again  (Patterson  v.  Boston,  20  Pick. 
159)  ;  also  that  the  lessee  was  entitled  to  be 
compensated  for  the  loss  of  earnings  for  the 
few  days  occupied  in  removing,  and  a  rea- 
sonable sum  for  the  rent  of  another  store  for 
so  Ions:  a  time  as  would  reasonably  have  been 
required  for  eTecting  a  new  front  wall  to  the 
store   (Patterson  v.  Boston,  23  Pick.  425). 

[X,  E.  19.  d,  (IV)] 


It  is  proper  to  admit  evidence  of  the  value  of 
the  lessee's  plants,  flowers,  and  potted  soil, 
and  the  extent  of  his  business,  for  the  pur- 
pose of  showing  the  capacity  of  the  real  estate 
for  use,  the  jury  being  unable  to  view  the 
property  in  its  condition  at  the  time  of  the 
taking,  because  of  the  removal  of  the  green- 
houses and  the  filling  up  of  the  land;  but  no 
damages  can  be  allowed  for  the  good-will,  nor 
for  injury  to  the  business,  plants,  or  flowers. 
Pegler  h\  Hyde  Park,  176  Mass.  101,  57  N.  E. 
327. 

In  New  York  the  compensation  to  be  paid 
to  the  lessee  is  the  value  of  the  unexpired 
term,  less  the  rent  reserved,  and*  he  is  not 
entitled  to  compensation  for  removing  his 
personal  property,  nor  for  the  resulting  in- 
terruption of  his  business.  Matter  of  New 
York,  etc..  Bridge,  4  N.  Y.  Suppl.  222. 

In  Pennsylvania  the  lessee  is  entitled  to 
compensation  for  the  time  necessarily  re- 
quired in  removing,  and  the  expense  oi  such 
removal,  and  for  other  losses  directly  result- 
ing from  the  company's  acts.  Pennsylvania 
R.  Co.  V.  Eby,  107  Pa.  St.  166.  And  it  seems 
the  value  of  the  leasehold  is  not  prima  facie 
the  rental  value  of  the  term,  if  it  appears 
that,  although  the  rent  was  a  fair  one  so  far 
as  concerned  the  landlord,  yet  as  the  lessee 
had  established  his  business  on  the  lands^ 
had  his  hot-beds  prepared,  his  stock  on  the 
ground,  and  was  carrying  on  his  trade  when 
interrupted  by  the  railroad  company,  his 
lease  was  worth  to  him  what  he  could  make 
out  of  the  ground  after  paying  the  rent. 
Taylor  v.  Baltimore,  etc.,  R.  Co.,  3  Del.  Co. 
545. 

95.  Interest  on  award  see  infra,  XI,  N,  10.. 

96.  Georgia. —  Selma,  etc.,  R.  Co.  v.  Red- 
wine,  51  Ga.  470. 

Iowa. —  Hayes  v.  Chicago,  etc.,  R.  Co.,  64 
Iowa  753,  19  N.  W.  245. 

Kansas. —  Cohen  v.  St.  Louis,  etc.,  R.  Co., 
34  Kan.  158,  8  Pac.  138,  35  Am.  Rep.  242; 
Missouri  River,  etc.,  R.  Co.  v.  Owen,  8  Kan. 
409. 

Louisiana. —  Lawrence  v.  Second  Municipal- 
ity, 2  La.  Ann.  651.  Compare  Shreveport, 
etc.,  R.  Co.  V.  Hollingsworth,  42  La.  Ann.  749, 
7  So.  693,  holding  that  interest  is  allowable 
on  the  amount  assessed  as  the  value  of  the 
land,  from  judicial  demand,  when  the  com- 
pany has  taken  possession  and  has  not  paid 
prior  thereto,  but  on  the  damages  only  from 
judicial  liquidation. 

Maine. —  Bangor,  etc.,  R.  Co.  v.  McComb,  60 
Me.  290. 

Massachusetts. —  Hay  r.  Com.,  183  Mass. 
294,  67  N.  E.  334;  Imbescheid  v.  Old  Colony 
R.  Co.,  171  Mass.  209,  50  N.  E.  609;  Sawyer 
V.  Boston,  144  Mass.  470,  11  N.  E.  711; 
Frazer  v.  Bigelow  Carpet  Co.,  141  Mass.  126, 
4  N.  E.  620;  Sherwin  v.  Wigglesworth,  129 
Mass.  64;  Drury  v.  Midland  R.  Co.,  127  Mass. 
571;   Chandler  v.  Jamaica  Pond  Aqueduct 
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fact  that  there  has  been  a  delay  for  many  years  in  bringing  a  petition  for  damages 
seasonably  tiled  to  a  hearing  is  immaterial,  as  it  is  in  the  power  of  either  party  to 


Corp.,  125  Mass.  544;  Old  Colony  R.  Co.  v. 
Miller,  125  Mass.  1,  28  Am.  Rep.  194;  Hamp- 
den Paint,  etc.,  Co.  f.  Springfield,  etc.,  R.  Co., 
124  Mass.  118;  First  Baptist  Soc.  v.  Fall 
River,  119  Mass.  95;  Kidder  v.  Oxford,  116 
Mass.  165;  Edmands  r.  Boston,  108  Mass. 
585;  Reed  v.  Hanover  Branch  R.  Co.,  105 
Mass.  303 ;  Whitman  v.  Boston,  etc.,  R.  Co., 
7  Allen  313;  Parks  v.  Boston,  15  Pick.  198. 

Missouri. —  Webster  v.  Kansas  City,  etc., 
R.  Co.,  116  Mo.  114,  22  S.  W.  474. 

Neio  York. —  See  Moore  ?;.  New  York  El.  R. 
Co.,  126  N.  Y.  671,  27  N.  E.  701,  holding  that 
while  the  jury  may  award  interest  on  dam- 
ages for  property  by  eminent  domain  the 
power  is  discretionary  and  they  are  not  bound 
to  do  so. 

North  Carolina. —  Miller  v.  Asheville,  112 
N.  C.  759,  16  S.  E.  762. 

Ohio. —  Longworth  v.  Cincinnati,  48  Ohio 
St.  637,  29  N.  E.  274. 

Pennsylvania. —  Weiss  v.  South  Bethlehem 
Borough,  136  Pa.  St.  294,  20  Atl.  801;  Dela- 
ware, etc.,  R.  Co.  V.  Burson,  61  Pa.  St.  369; 
Philadelphia,  etc.,  R.  Co.  r.  Gesner,  20  Pa. 
St.  240.  And  see  Klages  v.  Philadelphia,  etc.. 
Terminal  Co.,  160  Pa.  St.  386,  28  Atl.  862; 
Richards  v.  Citizens'  Natural  Gas  Co.,  130 
Pa.  St.  37,  18  Atl.  600;  Shevalier  v.  Postal 
Tel.  Co.,  22  Pa.  Super.  Ct.  506;  Hewitt  v. 
Pittsburg,  etc.,  R.  Co.,  19  Pa.  Super.  Ct.  304; 
Pennsylvania  Schuylkill  Valley  R.  Co.  v. 
Ziemer,  23  Wkly.  Notes  Cas.  42,  which  are 
to  the  effect  that  in  this  state  interest  as  such 
is  not  allowable  on  damages  in  condemnation 
proceedings,  but  that  the  jury  may  properly 
consider  the  lapse  of  time  between  the  taking 
of  the  land  and  the  time  of  trial  in  making 
up  the  amount  of  damages  for  which  to  ren- 
der the  verdict;  and  that  the  reasonable 
"  compensation  "  for  delay  or  "  detention  in 
payment "  may  be  added  to  the  damages,  in 
no  case  to  exceed  legal  interest.  There  is  no 
substantial  conflict  in  these  two  lines  of  cases 
as  they  reach  approximately  the  same  result 
by  a  different  method. 

Tennessee. —  Allowaj'-  v.  Nashville,  88  Tenn. 
510,  13  S.  W.  123,  8  L.  R.  A.  123. 

Texas. —  Missouri,  etc.,  R.  Co.  v.  O'Connor, 
(Civ.  App.  1899)  51  S.  W.  511. 

Vermont. —  Bridgeman  f.  Hardwick,  67  Vt. 
653,  32  Atl.  502. 

Wisconsin. —  Sweaney  r.  U.  S.,  62  Wis.  396, 
22  N.  W.  609. 

England. —  Rhys  v.  Dare  Valley  R.  Co., 
L.  R.  19  Eq.  93,  23  Wkly.  Rep.  23;  Cooper  v. 
Metropolitan  Bd.  of  Works,  25  Ch.  D.  472, 
53  L.  J.  Ch.  109,  50  L.  T.  Rep.  N.  S.  602,  32 
Wkly.  Rep.  709;  Blount  v.  Great  Southern, 
etc.,  R.  Co.,  2  Ir.  Ch.  40;  In  re  Navan,  etc., 
R.  Co.,  Ir.  R.  10  Eq.  113. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain," 
397  et  seq. 

The  date  of  the  taking  is  to  be  established 
by  evidence,  and  calls  for  an  adjudication. 
Hayes  v.  Chicago,  etc.,  R.  Co.,  64  Iowa  753, 
19  N.  W.  245. 


What  is  a  taking  within  the  rule. —  The  de- 
cisions on  this  question  are  not  harmonious. 
In  cases  of  condemnation  for  railroad  j)ur- 
poses,  some  decisions  hold  that  the  location 
of  the  road  constitutes  the  taking  and  that 
interest  or  damages  in  the  nature  of  interest 
are  to  be  computed  from  that  date.  Old 
Colony  R.  Co.  v.  Miller,  125  Mass.  1,  28  Am. 
Rep.  194;  Hagner  v.  Pennsylvania  Schuylkill 
Valley  R.  Co.,  154  Pa.  St.  475,  25  Atl.  1082; 
Williamsport,  etc.,  R.  Co.  v.  Philadelphia, 
etc.,  R.  Co.,  141  Pa.  St.  407,  21  Atl.  645,  12 
L.  R.  A.  220 ;  Pittsburgh,  etc.,  R.  Co.  v.  Com., 
101  Pa.  St.  192;  Myers  v.  Schuylkill  River 
East  Side  R.  Co.,  5  Pa.  Co.  Ct.  643;  Getz  v. 
Philadelphia,  etc.,  R.  Co.,  15  Wkly.  Notes 
Cas»  (Pa.)  357.  Others  hold  that  the  loca- 
tion is  not  a  taking  and  that  interest  is  al- 
lowable only  after  there  has  been  an  actual 
taking  of  possession.  Selma,  etc.,  R.  Co.  v. 
Redwine,  51  Ga.  470;  South  Park  Com'rs  v. 
Dunle\y,  91  111.  49.  Yet  others  hold  that  the 
filing  of  the  award  of  the  commissioners  is 
a  constructive  entering  and  taking  and  that 
interest  should  be  allowed  from  the  date  of 
the  filing  thereof  to  the  time  of  entering 
judgment,  unless  it  appears  that  such  inter- 
est was  included  in  the  verdict  for  second  as- 
sessment, and  that  in  the  absence  of  anything 
in  the  record  to  the  contrary  it  must  be  pre- 
sumed that  the  verdict  had  reference  to  the 
damages  which  the  claimant  was  entitled  to 
receive  at  the  time  the  award  appealed  from 
was  filed  and  that  no  interest  was  included. 
Minneapolis  v.  Wilkin,  30  Minn.  145,  15  N.  W. 
668;  Whitacre  r.  St.  Paul,  etc.,  R.  Co.,  24 
Minn.  311;  Knauft  v.  St.  Paul,  etc.,  R.  Co., 
22  Minn.  173 ;  Warren  v.  First  Div.  St.  Paul, 
etc.,  R.  Co.,  21  Minn.  424.  And  «ep  Metier  v. 
Easton,  etc.,  R.  Co.,  37  N.  J.  L.  222.  With 
respect  to  lands  completely  submerged  and 
their  use  destroyed  by  a  government  dam,  the 
time  of  the  submergence  and  not  the  date  of 
an  appraisement  by  commissioners  is  the 
time  of  the  actual  taking  and  interest  runs 
from  that  date.  Velte  v.  U.  S.,  76  Wis.  278, 
45  N.  W.  119.  With  respect  to  highways, 
where  the  statute  gives  to  persons  claiming 
damages  no  right  to  demand  them  until  the 
land  is  entered  upon  and  possession  taken  for 
the  purpose  of  constructing  the  way,  interest 
does  not  run  from  the  date  of  the  location 
but  only  after  the  land  is  entered  upon  for 
the  purpose  of  such  construction  (Pegler  r. 
Hyde  Park,  176  Mass.  101,  57  N.  E.  327; 
Edmands  v.  Boston,  108  Mass.  535),  but 
where  commissioners  of  parks  decide  what 
land  shall  be  acquired  and  the  same,  already 
by  a  statute  under  which  the  commissioners 
are  acting,  are  declared  to  be  a  public  park, 
the  appropriation  takes  place  as  of  tliat  date 
(Matter  of  New  York,  40  N.  Y.  App.  Div.  281, 
58  N.  Y.  Suppl.  58).  In  regard  to  the  tak- 
ing of  water-rights,  it  has  been  held  in  one 
state  that  on  an  application  under  the  stat- 
ute, the  landowner  is  not  entitled  to  interest 
on  the  damages  from  the  time  when  the  in- 
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bring  it  to  trial.®'^  Where,  liowever,  by  constitutional  and  statutory  provisions, 
the  party  who  seeks  to  condemn  is  not  entitled  to  possession  until  the  damages 
have  been  assessed  and  actually  paid,  it  has  been  held  that  the  owner  of  the  prop- 
erty condemned  is  not  entitled  to  interest  on  the  sura  assessed  as  damages  for  the 
taking,^^  nor  should  interest  be  allowed  where  the  taking  of  possession  pending 
condemnation  proceedings  was  prevented  by  injunction  until  after  verdict,^^  nor 
where  the  delay  in  payment  of  damages  is  due  to  the  unreasonable  demands  of 
the  owner.^  So  it  has  been  held  that  if  the  owner  continues  to  have  the  beneficial 
use  after  the  taking,  an  allowance  must  be  made  for  the  value  of  such  use,^  and  if 
such  use  is  equal  in  value  to  the  interest,  interest  should  not  be  allowed.^ 

f.  Loss  of  Privacy.  In  estimating  the  damages  to  easements  caused  by  the 
construction  and  operation  of  an  elevated  railway  or  other  public  work,  the  court 
should  submit  to  the  consideration  of  the  jury,  as  an  element  of  damage,  the 
resulting  loss  of  privacy.'* 

g.  Obstruction  of  Light.  Air,  Access,  Etc.  The  owner  of  land  abutting  on  a 
street  is  entitled  to  damages  for  a  permanent  diminution  in  the  value  of  his  prop- 
erty, caused  by  loss  or  obstruction  of  light,  air,  and  access,  resulting  directly  from 
a  structure  in  the  street  and  its  use  tliere,^  although  lie  does  not  own  the  fee  of 


terest  commenced,  since  there  is  no  taking  in 
the  sense  of  a  constitutional  guarantee  until 
the  commencement  of  condemnation  proceed- 
ings. New  Milford  Water  Co.  v.  Watson,  75 
Oonn.  237,  52  Atl.  947,  53  Atl.  57. 

Where  the  proceedings  are  against  two  rail- 
road companies,  one  of  which  was  the  original 
taker  of  the  land  and  the  other  the  present 
owner  under  a  foreclosure,  interest  should  be 
assessed  against  each  from  the  date  of  its 
possession.  Adams  v.  St.  Johnsbury,  etc.,  R. 
Co.,  57  Vt.  240,  660. 

One  who  purchases  land  subsequent  to  its 
occupancy  by  the  condemning  party  is  not 
entitled  to  interest  accruing  prior  to  his  pur- 
chase. Pick  V.  Rubicon  Hydraulic  Co.,  27 
Wis.  433. 

Interest  on  deposit  in  court. —  A  railroad 
company  is  required  to  deposit  money  in 
court  before  it  can  take  possession  of  land  in 
a  condemnation  proceeding,  as  security  that 
compensation  will  be  paid  when  ascertained 
in  a  subsequent  proceeding.  The  landowner, 
if  he  does  not  withdraw  it,  is  entitled  to 
whatever  interest  it  earns  while  so  deposited, 
and  if  not  loaned  while  so  deposited  the  rail- 
road company  is  not  chargeable  with  inter- 
est thereon.  St.  Louis,  etc.,  R.  Co.  r.  Fowler, 
142  Mo.  670,  44  S.  W.  771.  See  also  Chicago, 
€tc.,  R.  Co.  Eubanks,  130  Mo.  270,  32  S.  W. 
658;  St.  Louis,  etc.,  R.  Co.  v.  Clark,  121 
Mo.  169,  25  S.  W.  192,  906,  26  L.  R.  A. 
751. 

Necessity  of  demand  in  complaint. —  It  has 

been  held  that  if  interest  on  the  damages  is 
not  demanded  in  the  complaint,  interest  will 
not  be  allowed  from  the  time  of  the  injury. 
Morris  t\  Coleman  County,  (Tex.  Civ.  App. 
1896)  35  S.  W.  29;  Cunningham  v.  San  Saba 
County,  11  Tex.  Civ.  App.  557,  32  S.  W.  928, 
33  S.  W.  892. 

97.  Drury  v.  Midland  R.  Co.,  127  Mass. 
571.  To  the  same  effect  see  Philadelphia,  etc., 
R.  Co.  7;.  Gesner,  20  Pa.  St.  240. 

98.  Bauman  v.  Ross,  167  U.  S.  548,  17 
S.  Ct.  966,  42  L.  ed.  270;  Shoemaker  f. 
U.  S.,  147  "U.  S.  282,  321,  13  S.  Ct.  361,  37 
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L.  ed.  170,  in  which  it  was  said:  "  It  is  true 
that,  by  the  institution  of  proceedings  to 
condemn,  the  possession  and  enjoyment  by 
the  owner  are  to  some  extent  interfered  with. 
He  can  put  no  permanent  improvements  on 
the  land,  nor  sell  it,  except  subject  to  the 
condemnation  proceedings.  But  the  owner 
was  in  receipt  of  rents,  issues,  and  profits 
during  the  time  occupied  in  fixing  the  amount 
to  which  he  was  entitled,  and  the  incon- 
veniences to  which  he  was  subjected  by  the 
delay  are  presumed  to  be  considered  and  al- 
lowed for  in  fixing  the  amount  of  the  com- 
pensation." See  also  South  Park  Com'rs  v, 
Dunlevy,  91  111.  49. 

99.  Cincinnati  v.  English,  6  Ohio  Dec. 
(Reprint)  972,  9  Am.  L.  Rec.  310. 

1.  Philadelphia  Ball  Club  x,.  Philadelphia, 
192  Pa.  St.  632,  44  Atl.  265,  73  Am.  St.  Rep. 
835,  46  L.  R.  A.  724. 

2.  Fink  v.  Newark,  40  N.  J.  L.  11;  Matter 
of  New  York,  40  N.  Y.  App.  Div.  281,  58 
N.  Y.  Suppl.  58. 

3.  Matter  of  New  York,  40  N.  Y.  App.  Div. 
281,  58  N.  Y.  Suppl.  58;  Matter  of  Public 
Parks,  53  Hun  (N.  Y.)  280,  6  N.  Y.  Suppl. 
750. 

4.  Moore  v.  New  York  El.  R.  Co.,  130  N.  Y. 
523,  29  N.  E.  997,  14  L.  R.  A.  731  [reversing 
15  Daly  506,  8  N.  Y.  Suppl.  329,  18  N.  Y. 
Civ.  Proc.  146,  24  Abb.  N.  Cas.  77];  Shano 
v.  Fifth  Ave.,  etc..  Bridge  Co.,  189  Pa.  St. 
245,  42  Atl.  128,  69  Am.  St.  Rep.  808.  See, 
however,  Patten  v.  Northern  Cent.  R.  Co.,  33 
Pa.  St.  426,  75  Am.  Dec.  612,  holding  that 
in  estimating  the  damages  sustained  by  the 
construction  of  a  railroad,  the  fact  that  the 
owner  is  deprived  of  the  advantage  of  keep- 
ing off  others  from  his  neighborhood,  and 
thus  saving  himself  from  the  risk  and  an- 
noyance of  their  proximity,  is  not  to  be  con- 
sidered; the  court  remarking  that  such  a 
claim  is  essentially  anti-social  in  its  prin- 
ciple. 

5.  Arkansas. —  Little  Rock,  etc.,  R.  Co.  V, 
Allen,  41  Ark.  431. 

Colorado.— Fuehlo  v.  Strait,  20  Colo.  13, 
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the  street,^  for  the  right  to  air  is  private  property  which  cannot  be  taken  without 


36  Pae.  789,  46  Am.  St.  Rep.  273,  24  L.  R.  A. 
392. 

Connecticut. —  Bradley  v.  New  York,  etc., 
R.  Co.,  21  Conn.  294. 

Illinois. —  Galesburg,  etc.,  R.  Co.  v.  Milroy, 
181  111.  243,  54  N.  E.  939;  Chicago,  etc.,  E. 
Co.  V.  Berg,  10  III.  App.  607. 

Kansas. —  Central  Branch  Union  Pac.  R. 
Co.  V.  Andrews,  41  Kan.  370,  21  Pac.  276; 
Central  Branch  Union  Pac.  R.  Co.  v.  Twine, 
23  Kan.  585,  33  Am.  Rep.  203. 

Kentucky. —  Jeffersonville,  etc.,  R.  Co.  v. 
Esterle,  13  Bush  667;  Louisville,  etc.,  R.  Co. 
r.  Finley,  7  Ky.  L.  Rep.  129. 

Missouri. —  St.  Louis,  etc.,  R.  Co.  v.  Clark, 
121  Mo.  169,  25  S.  W.  192,  906,  26  L.  R.  A. 
751,  holding  that  the  fact  that,  by  the  con- 
demnation by  one  railroad  company  of  a 
strip  of  land,  another  railroad  company  em- 
powered by  the  city  to  run  spurs  for  private 
use  is  cut  off  from  access  to  an  adjoining 
wharf,  is  to  be  considered  in  assessing  dam- 
ages to  the  owner  of  such  wharf. 

New  York. —  Sloane  v.  New  York  El.  R.  Co., 
137  N.  Y.  595,  33  N.  E.  335;  Bookman  V. 
New  York  El.  R.  Co.,  137  N.  Y.  302,  33  N.  E. 
333 ;  Drucker  v.  Manhattan  R.  Co.,  106  N.  Y. 
157,  12  N.  E.  568,  60  Am.  St.  Rep.  437  [af- 
firming 51  N.  Y.  Super.  Ct.  429]  ;  Story  v. 
New  York  El.  R.  Co.,  90  N.  Y.  122,  43  Am. 
Rep.  146  [reversing  3  Abb.  N.  Cas.  478]  ; 
Egerer  v.  New  York  Cent.,  etc.,  R.  Co.,  70 
N.  Y.  App.  Div.  421,  75  N.  Y.  Suppl.  476; 
Stacey  v.  Metropolitan  El.  R.  Co.,  15  N.  Y. 
App.  Div.  534,  44  N.  Y.  Suppl.  534;  Matter 
of  Seaside,  etc.,  R.  Co.,  83  Hun  143,  31  N.  Y. 
Suppl.  630;  Peyser  v.  Metropolitan  El.  R. 
Co.,  13  Daly  122;  Mattlage  r.  New  York  El. 
R.  Co.,  11  N.  Y.  Suppl.  482.  See  also  Welde 
V.  New  York,  etc.,  R.  Co.,  29  Misc.  13,  60 
N.  Y.  Suppl.  319  [affirmed  in  53  N.  Y.  App. 
Div.  637,  66  N.  Y.  Suppl.  1147],  holding  a 
railroad  company  liable  to  abutting  owners 
for  blockading  the  street  during  the  con- 
struction of  the  work. 

Ohio. —  Hatch  v.  Cincinnati,  etc.,  R.  Co.,  18 
Ohio  St.  92. 

Pennsylvania. —  Pittsburgh,  etc.,  R.  Co.  v. 
Vance,  115  Pa.  St.  325,  8  Atl.  764;  In  re 
Chatham  St.,  16  Pa.  Super.  Ct.  103. 

South  Carolina. —  South  Bound  R.  Co.  v. 
Burton,  67  S.  C.  515,  46  S.  E.  340. 

Texas.—  See  Ft.  Worth,  etc.,  R.  Co.  v.  Gar- 
vin, (Civ.  App.  1894)  29  S.  W.  794. 

Vermont. —  Wead  v.  St.  Johnsbury,  etc., 
R.  Co.,  64  Vt.  52,  24  Atl.  361. 

Virginia. — Richmond,  etc.,  R.  Co.  v.  Chamb- 
lin,  100  Va.  401,  41  S.  E.  750,  holding  that 
where  land  not  taken  is  occupied  by  a 
foundry,  the  fact  that  the  movement  of 
freight  to  and  from  the  foundry  will  be  ren- 
dered more  difficult  and  expensive  may  be 
taken  into  consideration. 

"West  Virginia. —  See  Fox  v.  Baltimore,  etc., 
R.  Co.,  34  W.  Va.  466,  12  S.  E.  757. 

Camada. —  McQuade  v.  Rex,  7  Can.  Exch. 
318. 

See  18  Cent.  Dig.  tit.  ''Eminent  Domain," 
§  282  et  seq. 


Contra. —  Nottingham  v.  Baltimore,  etc.,  R. 
Co.,  3  MacArthur  (D.  C.)  517,  holding  that 
although  a  railroad,  which  is  constructed 
according  to  law  upon  the  established  grade 
cf  a  street,  renders  abutting  lots  inaccessible 
and  useless  for  business  or  residence,  this 
gives  no  right  of  action  to  the  abutting 
owner ;  and  this  too  notwithstanding  the  land 
was  further  damaged  by  the  neglect  of  the 
railroad  company  to  provide  means  for  carry- 
ing off  water.  See  also  Selden  v.  Jackson- 
ville, 28  Fla.  558,  10  So.  457,  29  Am.  St.  Rep. 
278,  14  L.  R.  A.  370. 

The  rule  is  especially  applicable  where  the 
owner  or  his  grantor  has  paid  an  assessment 
for  the  improvement  of  the  street  in  front 
of  his  premises.  Stevens  v.  New  York  El. 
R.  Co.,  57  N.  Y.  Super.  Ct.  416,  8  N.  Y.  Suppl. 
313. 

Discontinuance  of  street. —  The  owner  of 
abutting  property  cannot  recover  for  obstruc- 
tion of  light  and  air,  where  that  portion  of 
the  street  upon  which  his  lot  abuts  has  been 
discontinued  by  proper  authority.  Egerer  v. 
New  York  Cent.,  etc.,  R.  Co.,  2  N.  Y.  Suppl. 
69. 

Abandonment  of  easements. —  The  fact  that 
an  abutting  owner  whose  premises  front  a 
street  occupied  by  an  elevated  railroad  erects 
an  awning  from  his  building  to  the  railroad 
structure  does  not  constitute  an  abandon- 
ment of  the  easement  of  light  and  air,  espe- 
cially if  the  structure  interferes  with  the 
light  and  air  to  the  stories  above  the  awning. 
Mattlage  v.  New  York  El.  R.  Co.,  11  N.  Y. 
Suppl.  482. 

Rule  applies  to  obstruction  caused  by  grad- 
ing or  changing  grade.  Dana  v.  Rock  Creek 
R.  Co.,  7  App.  Cas.  (D.  C.)  482;  Macon  v. 
Wing,  113  Ga.  90,  38  S.  E.  392;  Chicago  v. 
Lonergan,  196  111.  518,  63  N.  E.  1018;  Hulett 
V.  Missouri,  etc.,  R.  Co.,  80  Mo.  App.  87. 

What  matters  proper  for  consideration. — 
Where  defendant's  railroad  ran  along  the 
eastern  line  of  plaintiff's  land,  crossing  at 
right  angles  two  other  railroads,  which  cut 
plaintiff's  land  in  two,  it  was  held  that  the 
jury  should  take  into  consideration  not  only 
the  condition  of  the  two  existing  railroads,  as 
affecting  ingress  and  egress,  but  the  condi- 
tions which  would  exist  when  all  three  roads 
v.ere  constructed  and  in  operation.  Union  R. 
Transfer,  etc.,  Co.  v.  Moore,  80  Ind.  458. 

Question  for  jury. —  Where  there  was  not 
enough  space  for  two  vehicles  to  pass  be- 
tween the  railroad  track  and  a  gutter  next 
to  the  sidewalk,  the  question  whether  ingress 
and  egress  to  the  abutting  lot  were  unreason- 
ably obstructed  was  properly  submitted  to 
the  jury.  Chesapeake,  etc.,  R.  Co.  v.  Moats, 
50  S.  W.  31,  20  Ky.  L.  Rep.  1757. 

6.  Little  Rock,  etc.,  R.  Co.  v.  Shelton,  45 
Ark.  446;  Hot  Springs  R.  Co.  v.  Williamson, 
45  Ark.  429;  Lamm  v.  Chicago,  etc.,  R.  Co., 
45  Minn.  71,  47  N.  W.  455,  10  L.  R.  A.  268; 
Adams  v.  Chicago,  etc.,  R.  Co.,  39  Minn.  286, 
39  N.  W.  629,  12  Am.  St.  Rep.  644,  1  L.  R.  A. 
493 ;  Duyckinck  v.  New  York  El.  R.  Co.,  125 
N.  Y.  710,  26  N.  E.  755;  Kane  v.  New  York 
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compensation,'^  and  the  same  is  true  of  the  right  to  light,^  and  of  access  to  the 
owner's  premises,^  and  to  a  river  or  tide  water. He  is  also  entitled  to  compen- 
sation for  an  obstruction  of  his  view/^  and  for  being  deprived  of  the  use  of  the 
front  of  his  building  for  the  placing  of  signs.^^  The  easements  of  light,  air,  and 
access  extend  to  the  full  widtli  of  the  street  in  front  of  the  lot,'^  but  are  appurte- 
nant only  to  the  buildings  or  apartments  fronting  on  the  street/^  and  on  that  part 


El.  R.  Co.,  125  N.  Y.  164,  26  N.  E.  278,  11 
L.  R.  A.  640  [affirming  15  Daly  294,  6  N.  Y. 
Suppl.  526]  ;  Abendroth  v.  Manhattan  R.  Co., 
122  N.  Y.  1,  25  N.  E.  496,  19  Am.  St.  Rep. 
461,  11  L.  R.  A.  634  [affirming  54  N.  Y. 
Super.  Ct.  417];  Story  v.  New  York  El.  R. 
Co.,  90  N.  Y.  122  [reversing  3  Abb.  N.  Cas. 
478] ;  Egerer  v.  New  York  Cent.,  etc.,  R.  Co., 
70  N.  Y.  App.  Div.  421,  75  N.  Y.  Suppl.  476. 

7.  Sperb  v.  Metropolitan  El.  R.  Co.,  61  Hun 
(N.  Y.)  539,  16  N.  Y.  Suppl.  392;  In  re  New 
York  El.  R.  Co.,  36  Hun  (N.  Y.)  427;  Lewis 
V.  New  York,  etc.,  R.  Co.,  25  Misc.  (N.  Y.) 
13,  54  N.  Y.  Suppl.  434;  Carter  v.  New  York 
El.  R.  Co.,  14  N.  Y.  St.  859;  State  v.  King 
County  Super.  Ct.,  30  Wash.  219,  70  Pac. 
484. 

8.  Rorke  v.  Kings  County  El.  R.  Co.,  22 
N.  Y.  App.  Div.  511,  48  N.  Y.  Suppl.  42; 
Sperb  V.  Metropolitan  El.  R.  Co.,  61  Hun 
(N.  Y.)  539,  16  N.  Y.  Suppl.  392;  In  re  New 
York  El.  R.  Co.,  36  Hun  (N.  Y.)  427;  Lafean 
V.  York  County,  20  Pa.  Super.  Ct.  573;  Lewis 
V.  New  York,  etc.,  R.  Co.,  25  Misc.  (N.  Y.) 
13,  54  N.  Y.  Suppl.  434;  Stanley  v.  New 
York  El.  R.  Co.,  17  N.  Y.  Suppl.  931;  State 
V.  King  County  Super.  Ct.,  30  Wash.  219,  70 
Pac.  484. 

Extra  consumption  of  gas. —  Where  an  al- 
lowance has  been  made  for  injury  to  the 
rental  value  of  the  property,  it  is  improper 
to  allow  further  damages  for  extra  consump- 
tion of  gas  caused  by  the  obstruction  of  light, 
especially  where  the  allowance  as  to  the  ren- 
tal value  was  based  principally  on  the  loss  of 
light.  Mattlage  v.  New  York  El.  R.  Co.,  17 
N.  Y.  Suppl.  536. 

Advantage  of  artificial  light. —  The  facts 
that  the  building  is  used  for  the  display  of 
cut  glass,  and  that  artificial  light  is  better 
than  natural  light  for  that  purpose,  cannot 
be  considered  in  determining  the  injury  to  the 
rental  value.  Scott  V.  Manhattan  R.  Co.,  60 
N.  Y.  Super.  Ct.  233,  17  N.  Y.  Suppl.  364. 

9.  Alabama. —  Hooper  v.  Savannah,  etc.,  R. 
Co.,  69  Ala.  529. 

Arkansas. —  Little  Rock,  etc.,  R.  Co.  v.  Al- 
len, 41  Ark.  431. 

Georgia. —  Macon  v.  Wing,  113  Ga.  90,  38 
S.  E.  392. 

Illinois. —  Chicago  v.  Lonergan,  196  111.  518, 
63  N.  E.  1018. 

Kentucki/. — ■  Henderson  Belt  R.  Co.  v. 
Dechamp,  95  Ky.  219,  24  S.  W.  605,  16  Ky. 
L.  Rep.  82;  Jeffersonville,  etc.,  R.  Co.  V. 
Esterle,  13  Bush  667;  Elizabethtown,  etc., 
R.  Co.  V.  Catlettsburg  Water  Co.,  61  S.  W. 
47,  22  Ky.  L.  Rep.  1632;  Mavsville,  etc.,  R. 
Co.  V.  Ingram,  30  S.  W.  8,  16  Kv.  L.  Rep. 
853;  Maysville,  etc.,  R.  Co.  v.  Connor,  29 
S.  W.  344,  16  Ky.  L.  Rep.  635. 
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Massachusetts. —  Parker  v.  Boston,  etc.,  R. 
Co.,  3  Cush.  107,  50  Am.  Dec.  709. 

Pennsylvania. —  Lafean  v.  York  County,  20 
Pa.  Super.  Ct.  573. 

England. — Wedmore  v.  Bristol,  7  L.  T.  Rep. 
N.  S.  459. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain,'* 
§  284. 

10.  Drury  v.  Midland  R.  Co.,  127  Mass. 
571;  Rumsey  v.  New  York,  etc.,  R.  Co.,  133 
N.  Y.  79,  30  N.  E.  654,  28  Am.  St.  Rer).  600, 
15  L.  R.  A.  618  [reversing  15  N.  Y.  Suppl. 
509] ;  Rumsey  v.  New  York,  etc.,  R.  Co.,  63 
Hun  (N.  Y.)  200.  17  N.  Y.  Suppl.  672;  Clark 
V.  Peckham,  10  R.  I.  35,  14  Am.  Rep.  654. 
Contra,  Tomlin  v.  Dubuque,  etc.,  R.  Co.,  32 
Iowa  106,  7  Am.  Rep.  176  (holding  that  the 
owner  of  land  lying  along  a  navigable  stream 
cannot  recover  for  deprivation  of  access  to 
the  stream  by  reason  of  the  construction  of  a 
railroad  along  the  bank  between  high  and  low 
water  mark)  ;  Scranton  v.  Wheeler,  113  Mich. 
565,  71  N.  W.  1091,  67  Am.  St.  Rep.  484  [af- 
firmed in  179  U.  S.  141,  21  S.  Ct.  48,  45 
L.  ed.  126]  (holding  that  a  pier  erected  by 
the  United  States  on  land  submerged  under 
navigable  water,  the  title  to  which  is  in  the 
riparian  proprietor,  will  not  entitle  such 
owner  to  compensation,  if  done  merely  for 
the  improvement  of  navigation,  although  it 
permanently  destroys  his  access  to  the  navi- 
gable waters)  ;  Getty  v.  Hudson  River  R.  Co., 
21  Barb.  (N.  Y.)  617  (where  the  obstruction 
was  built  by  authority  of  the  state,  and  on 
lands  belonging  to  the  state)  ;  Gould  v.  Hud- 
son River  R.  Co.,  12  Barb.  (N.  Y.)  616. 

Obstruction  of  access  to  ferry  see  supra^ 
p.  695,  note  79. 

11.  Shepard  v.  Metropolitan  El.  R.  Co.,  48 
N.  Y.  App.  Div.  452,  62  N.  Y.  Suppl.  977. 
But  see  In  re  New  York  El.  R.  Co.,  36  Hun 
(N.  Y.)  427,  holding  that  it  was  error  to 
allow  compensation  for  the  damages  arising 
from  the  unsightly  character  of  the  structure. 

12.  Hine  v.  New  York  El.  R.  Co.,  54  Hun 
(N.  Y.)  425,  7  N.  Y.  Suppl.  464;  Mortimer 
V.  New  York  El.  R.  Co.,  57  N.  Y.  Super.  Ct. 
244,  6  N.  Y.  Suppl.  898. 

13.  Lamm  v.  Chicago,  etc.,  R.  Co.,  45  Minn. 
71,  47  N.  W.  455,  10  L.  R.  A.  268;  Adams 
V.  Chicago,  etc.,  R.  Co.,  39  Minn.  286,  39 
N.  W.  629,  12  Am.  St.  Rep.  644,  1  L.  R.  A. 
493. 

14.  Keene  v.  Metropolitan  El.  R.  Co.,  79 
Hun  (N.  Y.)  451,  29  N.  Y.  Suppl.  971; 
Mooney  v.  New  York  El.  R.  Co.,  16  Dalv 
(N.  Y.")  145,  9  N.  Y.  Suppl.  522,  holding  that 
damages  are  not  recoverable  for  a  rear  build- 
ing, wholly  unconnected  with  the  main  build- 
ing, and  havinff  its  entrance  on.  and  receiv- 
ing its  light  and  air  from  another  street. 
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of  the  street  which  is  occupied  for  the  railroad  or  otlier  public  use ;  but  the 
right  of  recovery  is  not  limited  to  the  injury  caused  by  that  portion  of  the  struc- 
ture which  is  directly  in  front  of  the  property.^^  The  right  to  compensation  is  not 
affected  by  the  fact  that  the  obstruction  is  occasional  only  and  not  continuous/''' 
that  it  is  the  necessary  concomitant  of  the  construction  and  operation  of  the  rail- 
road and  not  the  consequence  of  negligence,^^  that  the  proposed  location  of  the 
tracks  would  be  as  little  injurious  as  in  any  other  part  of  the  highway that  the 
structure  is  a  necessary  street  improvement,^  that  the  structure  does  not  encroach 
upon  the  premises  and  is  skilfully  built,^^  that  the  owner's  deed  to  the  lot  con- 
tained no  covenant  that  the  street  should  remain  open  forever,^  or  that  tlie  lot  is 
a  vacant  one.^  But  in  order  to  warrant  a  recovery  as  for  obstruction  of  access, 
there  must  be  a  real  and  substantial  obstruction  resulting  from  the  structures 
erected  by  the  corporation  from  which  damages  are  claimed.^^  The  rule  of  dam- 
ages, where  it  is  sought  to  condemn  the  easements  of  light,  air,  and  access  appui- 


Connection    with    adjoining    property. — 

Where  it  is  claimed  that  an  elevated  rail- 
road obstructs  the  easements  of  light,  air, 
and  access  appurtenant  to  premises  fronting 
on  the  street,  if  the  rear  of  the  premises 
adjoins  other  premises  owned  by  plaintiffs, 
the  advantages  from  such  connection  with 
the  adjoining  property  are  not  to  be  taken 
into  consideration,  especially  where  no  al- 
lowance is  made  to  the  owner  for  indirect 
damage  to  such  adjoining  property  by  ob- 
struction of  the  easements  to  the  property 
directly  in  question.  Fitzpatrick  v.  New 
York  El.  R.  Co.,  17  N.  Y.  Suppl.  943;  Kane 
t'.  Manhattan  R.  Co.,  17  N.  Y.  Suppl.  109. 
Property  abutting  on  two  streets  see  also 
supra,  p.  731,  note  53. 

15.  Lamm  v.  Chicago,  etc.,  R.  Co.,  45  Minn. 
71,  47  N.  W.  455,  10  L.  R.  A.  268;  Rummel 
v.  New  York,  etc.,  R.  Co.,  9  N.  Y.  Suppl.  404. 
But  compare  McQuade  v.  Rex,  7  Can.  Exch. 
318,  holding  that  the  owner  of  premises  is 
entitled  to  compensation  for  depreciation  in 
their  value  occasioned  by  the  closing  of  a 
highway  on  which  they  front  by  the  construc- 
tion of  a  public  work,  although  the  closing 
is  at  a  point  two  hundred  and  fifty  feet  dis- 
tant from  the  premises,  and  no  part  of  the 
premises  is  taken, 

16.  Kearnev  v.  Metropolitan  El.  R.  Co.,  59 
N.  Y.  Super."  Ct.  563,  13  N.  Y.  Suppl.  608 
(holding  that  where  plaintiff's  light  was  cut 
off  by  shadows  cast  by  defendant's  station, 
which  was  not  in  front  of  plaintiff's  prem- 
ises, but  on  the  street  some  twenty-five  feet 
distant,  plaintiff  was  nevertheless  entitled  to 
compensation)  ;  Galway  v.  Metropolitan  El. 
R.  Co.,  13  N.  Y.  Suppl.  47  (holding  that 
where  an  elevated  railway  company  con- 
structed its  road  in  front  of  plaintiff's  lot, 
and  erected  a  station  on  the  street,  nearly 
twenty-five  feet  of  which  was  directly  in 
front  of  plaintiff's  property,  the  remainder 
extending  beyond  it  along  the  street,  the 
abutting  owner  Avas  entitled  to  compensation 
not  only  for  the  obstruction  of  light  and  air 
by  that  part  of  the  structure  which  was  in 
front  of  his  land,  but  also  for  that  caused 
by  the  extended  portion ) , 

17.  Hayes  v.  Chicago,  etc.,  R.  Co.,  46  Minn. 
349,  49  N.  W.  61. 

18.  Drucker  v.  Manhattan  R.  Co.,  106  N.  Y. 


157,  12  N.  E.  568,  60  Am.  Rep.  437  [affirm- 
ing 51  N.  Y.  Super.  Ct.  429]. 

19.  Cincinnati,  etc.,  St.  R.  Co.  v.  Cummins- 
ville,  14  Ohio  St.  523. 

20.  Pueblo  V.  Strait,  20  Colo.  13,  36  Pac. 
789,  46  Am.  St.  Rep.  273,  24  L.  R.  A.  392,  a 
case  of  a  viaduct. 

21.  Little  Rock,  etc.,  R.  Co.  v.  Shelton,  45 
Ark.  446;  Hot  Springs  R.  Co.  v.  William- 
son, 45  Ark.  429;  Leavenworth,  etc.,  R.  Co. 
V.  Curtan,  51  Kan.  432,  33  Pac.  297. 

22.  Little  Rock,  etc.,  R.  Co.  v.  Shelton,  45 
Ark.  446;  Hot  Springs  R.  Co.  v.  William- 
son, 45  Ark.  429. 

23.  Peyser  v.  Metropolitan  El.  R.  Co.,  12 
Daly  (N.  Y.)  70. 

24.  Chesapeake,  etc.,  R.  Co.  v.  Rice,  50 
S.  W.  541,  20  Ky.  L.  Rep.  1930. 

25.  See  Chicago,  etc.,  R.  Co.  v.  Union  In- 
vest. Co.,  51  Kan.  000,  33  Pac.  378  [folloioed 
in  Ottawa,  etc.,  R.  Co.  v  Peterson,  51  Kan.  604, 
33  Pac.  606],  holding  that  where  a  railroad 
company,  laying  its  road  in  a  street  under 
state  or  municipal  authority,  leaves  sufficient 
space  between  its  road  and  the  abutting  lots 
for  ordinary  travel,  there  is  no  such  obstruc- 
tion of  access  as  to  warrant  compensation  for 
any  depreciation  in  the  value  of  the  abutting 
lots. 

Illustrations. — The  proper  construction  and 
operation  of  an  electric  railway  on  a  street 
where  there  are  two  other  such  railways,  and 
so  near  a  store  building  on  the  street  as  to  in- 
convenience the  occupants  in  receiving  and 
delivering  goods,  is  nevertheless  not  such  an 
infringement  of  the  right  of  access  as  to  en- 
title the  owner  to  compensation  based  on  the 
depreciation  of  the  value  of  the  property 
(San  Antonio  Rapid  Transit  St.  R.  Co.  v. 
Limburger,  88  Tex.  79,  30  S.  W.  533,  53  Am. 
St.  Rep.  730)  ;  nor  is  it  an  unlawful  infringe- 
ment of  an  abutting  owner's  easement  to  con- 
struct a  double  track  street  railway  so  close 
to  the  sidewalk  as  to  prevent  teams  standing 
at  right  angles  with  the  street  between  the 
curb  and  the  car  track  (Sells  r.  Columbus 
St.  R.  Co.,  11  Ohio  Dec.  (Reprint)  643,  23 
Cine.  L.  Bui.  172)  ;  nor  will  the  mere  failure 
of  a  railroad  company  properly  to  ballast  its 
road-bed  warrant  a  recovery  for  damages 
occasioned  by  the  interference  with  ingress 
and  egress,  if  sufficient  space  is  left  in  the 
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tenant  to  abutting  property,  is  tlie  same  as  in  proceedings  by  the  owner  for  the 
invasion  of  his  general  property  rights  and  a  diminution  in  the  value  of  the 
property  may  be  shown  by  evidence  of  loss  of  rents  resulting  from  the  use  to 
which  the  street  is  put.^^ 

h.  Productiveness  and  Rental  Value.  Where  a  tract  of  land  is  injured  or 
partially  taken  in  the  exercise  of  the  power  of  eminent  domain,  it  is  proper, 
in  determining  the  damages,  to  consider  its  productiveness  and  the  income  which 
may  be  derived  from  it.^^  Accordingly,  if  the  rental  value  of  the  land  has  been 
permanently  decreased,  it  is  a  proper  element  of  damage.^^ 


street  for  ordinary  vehicles  and  teams  to 
pass  in  front  of  the  property  (Wichita,  etc., 
K.  Co.  V.  Smith,  45  Kan.  264,  25  Pac.  623). 
The  fact  that  horses  in  front  of  plaintiff's 
property  might  be  frightened  by  passing 
trains  is  not  such  an  interference  with  access 
as  to  entitle  the  abutting  owner  to  compensa- 
tion. Jones  V.  Erie,  etc.,  R.  Co.,  151  Pa.  St. 
30,  25  Atl.  134,  31  Am.  St.  Rep.  722,  17 
L.  R.  A.  758. 

26.  Matter  of  Brooklyn  El.  R.  Co.,  6  N.  Y. 
App.  Div.  53,  39  N.  Y.  Suppl.  474;  San  An- 
tonio Rapid  Transit  St.  R.  Co.  v.  Limburger, 
88  Tex.  79,  30  S.  W.  533,  53  Am.  St.  Rep.  730. 

27.  Autenrieth  v.  St.  Louis,  etc.,  R.  Co.,  36 
Mo.  App.  254;  Mattlage  v.  New  York  El.  R. 
Co.,  17  N.  Y.  Suppl.  536. 

28.  Weyer  v.  Chicago,  etc.,  R.  Co.,  68  Wis. 
180,  31  N.  W.  710. 

29.  Illinois. —  Chicago  v.  Lonergan,  196  111. 
518,  63  N.  E.  1018. 

Michigan. —  Hoffman  v.  Flint,  etc.,  R.  Co., 
114  Mich.  316,  72  N.  W.  167,  holding  that  the 
measure  of  yearly  damages  accruing  to  an 
abutting  owner  for  the  wrongful  occupancy 
of  the  street  by  a  railroad  is  the  diminished 
rental. 

Nebraska. —  Chicago,  etc.,  R.  Co.  v.  Sturey, 
55  Nebr.  137,  75  N.  W.  557. 

New  York. —  Roberts  v.  New  York  El.  R. 
Co.,  155  N.  Y.  31,  49  N.  E.  262;  Malcolm  v. 
New  York  El.  R.  Co.,  147  N.  Y.  308,  41  N.  E. 
790 ;  Manhattan  R.  Co.  v.  O'Sullivan,  6  N.  Y. 
App.  Div.  571,  40  N.  Y.  Suppl.  326;  McElroy 
V.  Manhattan  R.  Co.,  6  N.  Y.  App.  Div.  367, 
39  N.  Y.  Suppl.  497 ;  Lazarus  v.  Metropolitan 
El.  R.  Co.,  5  N.  Y.  App.  Div.  398,  39  N.  Y. 
Suppl.  294;  Boetzkes  v.  Manhattan  R.  Co.,  1 
N.  Y.  App.  Div.  526,  37  N.  Y.  Suppl.  461; 
Ryder  v.  Brooklyn  El.  R.  Co.,  89  Hun  29,  35 
N.  Y.  Suppl.  42 ;  Elias  v.  Manhattan  R.  Co.,  85 
Hun  383,  32  N.  Y.  Suppl.  1053 ;  Alger  v.  New 
York  El.  R.  Co.,  60  N.  Y.  Super.  Ct.  1,  15  N.Y. 
Suppl.  960;  Benson  v.  Manhattan  R.  Co.,  59 
N.  Y.  Super.  Ct.  578,  13  N.  Y.  Suppl.  957 ;  Rich 
V.  New  York  El.  R.  Co.,  16  Daly  518,  14  N.  Y. 
Suppl.  167;  Johnson  v.  New  York  El.  R.  Co., 
10  Misc.  136,  30  N.  Y.  Suppl.  920 ;  Lindheim  v. 
New  York  El.  R.  Co.,  5  Misc.  585,  25  N.  Y. 
Suppl.  85 ;  Struthers  v.  New  York  El.  R.  Co., 
5  Misc.  239,  25  N.  Y.  Suppl.  81;  Knapp  v. 
New  York  El.  R.  Co.,  4  Misc.  408,  24  N.  Y. 
Suppl.  324 ;  Mooney  v.  New  York  El.  R.  Co., 
3  Misc.  612,  22  N.  Y.  Suppl.  795;  Kahn  v. 
New  York  El.  R.  Co.,  3  Misc.  611,  22  N.  Y. 
Suppl.  793;  Cook  v.  New  York  El.  R.  Co.,  3 
Misc.  248,  22  N.  Y.  Suppl.  790;  Hoffman  v. 
Manhattan  El.  R.  Co.,  1  Misc.  155,  20  N.  Y. 
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Suppl.  625;  Brush  v.  Manhattan  R.  Co.,  17 
N.  Y.  Suppl.  540;  Cunningham  v.  Manhattan 
R.  Co.,  13  N.  Y.  Suppl.  622:  Korn  v.  New 
York  El.  R.  Co.,  13  N.  Y.  Suppl.  514. 

United  States. —  Chicago  v.  Tavlor,  125 
U.  S.  161,  8  S.  Ct.  820,  31  L.  ed.  638. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  375. 

However,  the  owner  is  not  entitled  to  the 
depreciation  in  the  rental  value  so  long  as  he 
continues  to  occupy  the  premises  for  hisbusi- 
"ness  as  before  the  interference  with  it. 
Seventh  Ward  Nat.  Bank  v.  New  York  El.  R. 
Co.,  53  N.  Y.  Super.  Ct.  412.  So  if  the  prop- 
erty has  not  been  held  for  rental  purposes, 
the  difference  in  its  rental  value  furnishes  no 
criterion  for  estimating  the  damages.  St. 
Louis,  etc.,  R.  Co.  v.  Haller,  82  111.  208.  And 
if  the  owner  recovers  damages  measured  by 
the  entire  value  of  the  property  he  is  not 
entitled  in  addition  to  the  amount  of  the 
rental  value.  Ireland  v.  Metropolitan  El.  R. 
Co.,  52  N.  Y.  Super.  Ct.  450. 

The  rental  value  for  a  particular  appropri- 
ate purpose  may  be  shown  where  access  to  a 
river  is  obstructed,  although  the  premises 
have  never  been  used  for  such  purpose. 
Rumsey  v.  New  York,  etc.,  R.  Co.,  63  Hun 
(N.  Y.)  200,  17  N.  Y.  Suppl.  672.  But  in  an 
action  against  a  railroad  company  by  a  ri- 
parian owner  for  damages  to  his  uplands, 
caused  by  the  construction  of  the  railroad 
across  plaintiff's  water  front,  thereby  cutting 
off  access  to  the  river,  if  it  appears  that  the 
use  of  the  uplands  as  a  brick-yard  was  dis- 
continued by  plaintiff  some  years  prior  to  the 
construction  of  the  railroad,  the  damages  can- 
not be  based  on  the  rental  or  usable  value  of 
the  property  as  a  brick-yard,  but  they  are 
the  diminished  rental  or  usable  value  of  the 
property  in  the  condition  in  which  it  is  in 
consequence  of  the  loss  of  access  to  the  river. 
Rumsey  v.  New  York,  etc.,  R.  Co.,  133  N.  Y. 
79,  30  N.  E.  654,  28  Am.  St.  Rep.  600,  15 
L.  R.  A.  618  [reversing  15  N.  Y.  Suppl.  509]. 

Temporary  loss  of  rents  is  ground  for  re- 
covery. St.  Louis  V.  Brown,  155  Mo.  545,  56 
S.  W.  298. 

Future  value. —  An  owner  of  a  lot  injured 
by  the  construction  of  a  sewer  mouth  on  it  is 
entitled  to  compensation  for  the  injury  to  the 
rental  value  of  the  lot  as  it  originally  stood, 
but  not  its  rental  value  after  improvements 
are  placed  on  it.  Harris  v.  Philadelphia, 
155  Pa.  St.  76,  26  Atl.  874.  However  the 
jury  may  assume  that  the  amount  of  rental 
paid  at  the  time  of  the  trial  would  continue 
in  the  future.    Seattle,  etc.,  R.  Co.  v.  Roeder, 
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i.  Risk  of  Injury  to  Person  or  Property.  While  it  has  been  frequently  laid 
down  that  the  risk  or  possibility  of  future  injury  to  person  or  to  property  by 
reason  of  the  construction  and  operation  of  a  contemplated  improvement  cannot 
be  considered  as  a  distinct  element  of  damage,^^  there  are  also  a  number  of  cases 


30  Wash.  244,  70  Pac.  498,  94  Am.  St.  Rep. 
880. 

Value  to  other  persons. —  The  measure  of 
damages  for  temporary  use  of  property  by  a 
railroad  company  cannot  be  confined  to  the 
rental  value  at  market  rates  to  any  person 
other  than  the  company,  thus  ignoring  the 
purpose  for  which  the  land  was  used.  Balti- 
more, etc.,  R.  Co.  \y.  Boyd,  (Md.  1890)  20  Atl. 
902. 

Partial  taking. —  Where  part  of  a  store  is 
taken  for  widening  a  street,  the  lessee  of  the 
store  is  entitled  to  compensation  for  loss  of 
the  rent  of  the  whole  store  only  for  such 
time  as  was  reasonably  necessary  for  repair- 
ing it.  Brooks  v.  Boston,  19  Pick.  (Mass.) 
174. 

Capitalizing  rent. — The  owner  of  land  which 
was  leased  at  a  small  rent  for  the  purposes 
of  a  public  park,  with  a  proviso  that  in  case 
any  part  of  it  should  be  compulsorily  taken 
he  might  reenter  and  repossess  the  land,  is 
entitled  upon  its  condemnation  to  its  com- 
mercial value  considered  as  free  from  the 
lease,  and  not  merely  at  the  capitalized  value 
of  the  rental  paid.  In  re  Morgan,  etc.,  R. 
Co.,  [1896]  2  Q.  B.  469,  66  L.  J.  Q.  B.  30,  75 
L.  T.  Rep.  N.  S.  226,  45  Wkly.  Rep.  176. 

Corporation  owner. —  The  rule  of  damages 
against  an  elevated  railroad  company  which 
allows  the  loss  of  rental  value  is  not  ap- 
plicable to  the  case  of  a  corporation  owner  in 
occupancy  of  abutting  premises,  since  a  cor- 
poration cannot  be  subjected  to  personal  in- 
convenience and  discomfort ;  and  in  such 
case  the  recovery  can  only  be  for  the  ad- 
ditional expenses  incurred.  American  Bank 
Note  Co.  V.  New  York  El.  R.  Co.,  59  N.  Y. 
Super.  Ct.  175,  13  N.  Y.  Suppl.  626  [modified 
in  129  N.  Y.  252,  29  N.  E.  302]. 

Taking  for  elevated  railroad. — The  measure 
of  damages  caused  by  the  operation  of  an 
elevated  railroad  in  close  proximity  to  abut- 
ting premises  is  the  difference  between  the 
actual  fee  value  of  the  property  and  what  it 
would  be  worth  if  there  were  no  elevated  rail- 
way, and  the  amount  of  the  decrease  in  the 
rental  value  due  to  the  operation  of  the  road 
from  a  date  six  years  prior  to  that  of  bring- 
ing the  action.  Bischoff  v.  New  York  El.  R. 
Co.,  138  N.  Y.  257,  33  N.  E.  1073;  Douglas 
V.  New  York  El.  R.  Co.,  45  N.  Y.  App.  Div. 
596,  61  N.  Y.  Suppl.  411.  See  also  the  New 
York  cases  cited  supra,  this  note. 

Taking  for  highway. —  Since  a  county  ac- 
quires only  an  easement  in  the  land  con- 
demned for  a  highway,  the  entire  rental  value 
of  the  land  taken  is  not  recoverable.  Haga- 
man  V.  Moore,  84  Ind.  496. 

Taking  for  pest-house. —  In  an  action 
against  a  city  for  appropriating  property  for 
a  pest-house,  plaintiflF  is  not  entitled  to  the 
entire  value  of  the  property  on  the  ground 
that  no  one  would  occupy  it  afterward,  but 


the  measure  of  damages  is  the  fair  rental 
value  of  the  property  for  the  purpose  for 
which  it  was  taken.  Brown  v.  Pierce  County, 
28  Wash.  345,  68  Pac.  872. 

Diminution  of  rental  value:  Where  grade 
of  highway  is  altered  see  supra,  X,  E,  9,  b, 
(ii).  Where  highway  is  taken  for  additional 
use  see  supra,  X,  E,  9,  b,  (i),  (c). 

Occupation  or  obstruction  of  street  or  high- 
way as  affecting  rental  value  see  supra,  X, 
E,  9,  b,  (T),  (c). 

30.  Alabama. —  Alabama,  etc.,  R.  Co.  v. 
Burkett,  46  Ala.  569,  holding  that,  where  the 
charter  of  a  railroad  company  required  the 
jury  to  take  into  consideration  the  possible 
advantages  the  owner  might  derive  from  the 
construction  of  the  road  in  increasing  the 
value  of  his  land,  this  did  not  authorize  the 
jury  to  consider  the  possible  damage  that 
might  arise  from  the  killing  of  stock. 

Georgia. — •  Campbell  v.  Metropolitan  St.  R. 
Co.,  82  Ga.  320,  9  S.  E.  1078 ;  Guess  v.  Stone 
Mountain  Granite,  etc.,  Co.,  72  Ga.  320. 

Illinois. —  Chicago,  etc.,  Electric  R.  Co.  v. 
Mawman,  206  111.  182,  69  N.  E.  66;  Conness 
V.  Indiana,  etc.,  R.  Co.,  193  111.  464,  62  N.  E. 
221  (holding  that  in  a  proceeding  to  con- 
demn a  railroad  right  of  way  the  jury  should 
not  take  into  account  the  danger  to  which 
defendant's  stock  or  property  might  be  ex- 
posed, if  the  statute  compels  the  railroad 
company  to  fence  its  tracks,  prescribes  equip- 
ments for  its  engines  to  prevent  the  setting 
of  fires,  and  creates  remedies  to  adjacent 
landowners  for  injuries  to  stock  and  prop- 
erty) ;  McReynolds  v.  Burlington,  etc.,  R.  Co., 
106  111.  152. 

Indiana. —  Chicago,  etc.,  R.  Co.  v.  Mason, 
26  Ind.  App.  395,  59  N.  E.  185. 

Kansas. —  St.  Louis,  etc.,  R.  Co.  v.  Ham- 
mers, 51  Kan.  127,  32  Pac.  922;  Florence, 
etc.,  R.  Co.  V.  Pember,  45  Kan.  625,  26  Pac. 
1;  St.  Louis,  etc.,  R.  Co.  v.  Hammers,  (App. 
1899)  57  Pac.  550;  Southwestern  Mineral 
R.  Co.  V.  Harvey,  8  Kan.  App.  489,  54  Pac. 
806.  Contra,  St.  Louis,  etc.,  R.  Co.  v.  Mc- 
Auliff,  43  Kan.  185,  23  Pac.  102. 

Massachusetts. —  Presbey  v.  Old  Colony, 
etc.,  R.  Co.,  103  Mass.  1;  Boston,  etc.,  R. 
Corp.  V.  Old  Colony  R.  Corp.,  12  Cush.  605. 

Nebraska. —  Chicago,  etc.,  R.  Co.  v.  Shafer, 
49  Nebr.  25,  68  N.  W.  342. 

Pennsylvania. —  Miller  v.  E.  &  W.  V.  R. 
Co.,  2  C.  PI.  10. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  294  et  seq. 

Compare  Chicago,  etc.,  R.  Co.  v.  McGrew, 
104  Mo.  282,  15  S.  W.  931 ;  Doughty  v.  Somer- 
ville,  etc.,  R.  Co.,  22  N.  J.  L.  495 ;  Pecksport 
Connecting  R.  Co.  v.  West,  45  N.  Y.  Suppl. 
644. 

The  increased  risk  to  an  orchard  on  the 

premises,  by  reason  of  its  being  more  free  of 
access  to  persons  traveling  along  the  rail- 
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holding  that  these  matters  may  be  considered  as  bearing  on  the  question  of  market 
vahie,  and  tending  to  show  the  necessary  depreciation,^^  and  if  compensation  for 
damage  to  business  is  to  be  allowed,  the  fact  that  access  to  the  place  of  business 
has  been  made  difficult  or  dangerous  may  be  considered  as  showing  how  the  busi- 
ness is  affected.^^  A  number  of  cases  have  arisen  in  reference  to  the  increased 
risk  of  lire  arising  from  the  danger  that  it  will  be  communicated  by  locomo- 
tives, and  the  weight  of  authority  is  that  the  jury  may  take  this  into  consideration,® 


road,  and  to  tramps  and  employees  of  the 
company,  is  too  remote  to  be  considered. 
Kansas  City,  etc.,  R.  Co.  v.  Kregelo,  32  Kan. 
608,  5  Pac.  15 ;  Miller  v.  E.  &  W.  V.  R.  Co., 
2  C.  PI.  (Pa.)  10. 

The  extra  care  necessary  in  the  use  of 
teams  liable  to  be  frightened  because  of  the 
proximity  of  the  railroad  should  not  be  con- 
sidered. Atchison,  etc.,  R.  Co.  f.  Lyon,  24 
Kan.  745. 

Possible  leakage  from  gas-pipes. —  Where 
land  is  appropriated  for  the  laying  of  natural 
gas  mains,  damages  cannot  be  allowed  for 
possible  injury  from  leakage  or  explosions  and 
the  like.  Manufacturers'  Natural  Gas  Co.  v. 
Leslie,  22  Ind.  App.  677,  51  N.  E.  510;  Indi- 
ana Natural  Gas,  etc.,  Co.  v.  Jones,  14  Ind. 
App.  55,  42  N.  E.  487 ;  McGregor  v.  Equitable 
Gas  Co.,  139  Pa.  St.  230,  21  Atl.  13. 

Water-pipes. —  It  has  been  held  that  where 
a  large  water  main  is  laid  through  plain- 
tiff's land,  the  danger  of  injury  to  the  land 
from  the  leaking  or  breaking  of  the  main  is 
an  element  of  damages,  although  injmry 
caused  by  possible  future  negligence  is  not  an 
element.  Darlington  v.  Allegheny  City,  28 
Pittsb.  Leg.  J.  N.  S.  381. 

If  the  statute  does  not  require  the  railroad 
company  to  fence  its  road  during  the  first 
six  months  after  it  is  open  for  use,  the  danger 
of  injury  to  stock  attending  the  keeping  open 
of  the  farm  for  that  length  of  ti7ne  may 
properly  be  taken  into  consideration.  Cen- 
tralia,  etc.,  R.  Co.  r.  Brake,  125  111.  393,  17 
N.  E.  820.  See  al?o  Clark  f.  Vermont,  etc., 
R.  Co.,  28  Vt.  103. 

The  increased  danger  of  an  overflow  is  an 
element  of  damage  for  the  taking  of  a  pri- 
vate levee.  Russell  v.  St.  Louis,  etc.,  R.  Co., 
71  Ark.  451,  75  S.  W.  725. 

31.  Arkansas. —  Fayetteville,  etc.,  R.  Co.  v. 
Combs,  51  Ark.  324,  11  S.  W.  418;  Little 
Rock,  etc.,  R.  Co.  v.  Allen,  41  Ark.  431. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Greiney, 
]37  111.  628,  25  N.  E.  798  ;  Chicago,  etc..  R.  Co. 
V.  Aldrich,  134  111.  9,  24  N.  E.  763 ;  Chicago, 
etc.,  R.  Co.  V.  Hopkins,  90  111.  316:  Stone 
ly.  Fairbury,  etc.,  R.  Co.,  68  111.  394,  18  Am. 
Rep.  556;  St.  Louis,  etc.,  R.  Co.  v.  Teters, 
68  111.  144.  Contra,  Chicago,  etc.,  R.  Co.  v. 
Blume,  137  111.  488,  27  N.  E.  601. 

Massachusetts. —  Johnson  r.  Boston,  130 
Mass.  452. 

Minnesota. —  Curtis  v.  St.  Paul,  etc.,  R. 
Co.,  20  Minn.  28. 

Nehraska. —  Chicago,  etc.,  R.  Co.  v.  Shafer, 
49  Nebr.  25,  68  N.  W.  342;  Fremont,  etc., 
R.  Co.  V.  Bates,  40  Nebr.  381,  58  N.  W.  959; 
Omaha  Southern  R.  Co.  v.  Todd,  39  Nebr. 
818.  58  N.  W.  289. 
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Pennsylvania. —  Davis  v.  Jefferson  Gas  Co., 
147  Pa.  St.  130,  23  Atl.  218. 

Wisconsin. —  Wooster  v.  Sugar  River  Val- 
ley R.  Co.,  57  Wis.  311,  15  N.  W.  401. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  294  et  seq. 

Evidence. —  Where  it  is  apparent  that  the 
maintenance  and  operation  of  a  railroad  near 
buildings  increases  the  risk,  the  jury  may 
consider  such  risk,  although  no  witness  has 
directly  testified  that  it  will  increase  it. 
Johnson  v.  Chicago,  etc.,  R.  Co.,  37  Minn. 
519,  35  N.  W.  438. 

Probable  defects  and  accidents. —  While  it 
is  to  be  assumed  that  land  appropriated  for 
a  reservoir  will  be  used  in  a  skilful  and 
proper  manner,  yet  reasonable  apprehension 
of  danger  from  inherent  defects  and  unavoid- 
able accidents  may  be  considered.  Alloway  v. 
Nashville,  88  Tenn.  510,  13  S.  W.  123,  8 
L.  R.  A.  123. 

Increased  risk  of  operating  railroad  where 
right  of  way  has  been  condemned  for  high- 
way see  supra,  X,  E,  9,  a,  (i),  (c). 

32.  Pittsburgh,  etc.,  R.  Co.  v.  Vance,  115 
Pa.  St.  325,  8  Atl.  764;  Western  Pennsyl- 
vania R.  Co.  V.  Hill,  56  Pa.  St.  460. 

Damage  must  appear. —  In  estimating  dam- 
ages done  to  property  used  as  a  ferry  by 
reason  of  the  near  proximity  of  railroad 
tracks,  the  increased  inconvenience  and  dan- 
ger to  the  public  in  reaching  the  ferry  can- 
not be  considered,  unless  it  appears  that 
the  public  are  for  this  reason  largely  deterred 
from  using  it.  Missouri  Pac.  R.  Co.  v.  Por- 
ter, 112  Mo.  361,  20  S.  W.  568. 

33.  Arkansas. —  Texas,  etc.,  R.  Co.  v.  Cella, 
42  Ark.  528;  Little  Rock,  etc.,  R.  Co.  v. 
Allen,  41  Ark.  431. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Greiney, 
137  111.  628,  25  N.  E.  798;  Chicago,  etc.,  R. 
Co.  V.  Aldrich,  134  111.  9,  24  N.  E.  763 ;  Cen- 
tralia,  etc.,  R.  Co.  v.  Brake,  125  111.  393,  17 
N.  E.  820;  Jones  v.  Chicago,  etc.,  R.  Co.,  68 
111.  380;  St.  Louis,  etc.,  R.  Co.  v.  Teters,  68 
111.  144.  Compare  Conness  v.  Indiana,  etc., 
R.  Co.,  193  111.  464,  62  N.  E.  221. 

Indiana. —  Swinney  v.  Ft.  Wayne,  etc.,  R. 
Co.,  59  Ind.  205. 

Kansas. —  St.  Louis,  etc.,  R.  Co.  v.  Mc- 
Auliff,  43  Kan.  185,  23  Pac.  102;  Kansas 
City,  etc.,  R.  Co.  v.  Kregelo,  32  Kan.  608,  5 
Pac.  15. 

Maine. —  Bangor,  etc.,  R.  Co.  v.  McComb, 
60  Me.  290. 

Minnesota. —  Lehmicke  v.  St.  Paul,  etc.,  R. 
Co.,  19  Minn.  464;  Colvill  v.  St.  Paul,  etc., 
R.  Co.,  19  Minn.  283. 

Nebraska. —  Chicago,  etc.,  R.  Co.  v.  O'Con- 
nor, 42  Nebr.  90,  60  N.  W.  326. 
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"but  only  as  it  affects  the  market  value  of  the  land.^  It  is  not  the  purpose 
to  provide  an  indemnity  against  loss  by  fire,^^  nor  to  compensate  the  owner  for 
any  supposed  increase  in  the  rate  of  insurance  which  he  will  have  to  pay  ;  ^  and 
there  are  authorities  to  the  effect  that,  where  buildings  or  property  will  be 
exposed  to  imminent  risk  of  fire,  the  owner  is  entitled  only  to  the  amount  which 
it  will  cost  to  remove  them  to  a  safe  place.^^ 

j.  Smoke,  Ashes,  Foul  Odops,  Noise,  Vibration,  Ete.^^  In  some  jurisdictions 
the  courts  refuse  to  allow  the  owner  of  property  abutting  on  a  street  on  which  a 
railroad  is  constructed,  or  otherwise  situated  near  the  line  of  road,  or  near  any 
other  public  improvement,  any  compensation  for  the  annoyance,  injury,  or  depre- 


"New  Hampshire. —  Adden  v.  White  Moun- 
tains New  Hampshire  R.  Co.,  55  N.  H.  413, 
20  Am.  Rep.  220. 

Neuy  Jersey. —  Somerville,  etc.,  R.  Co.  v. 
Doughty,  22  N.  J.  L.  495. 

New  York. —  In  re  Utica,  etc.,  R.  Co.,  56 
Barb.  456.  Contra,  Matter  of  Brooklyn  El. 
R.  Co.,  6  N.  Y.  App.  Div.  53,  39  N.  Y.  Suppl. 
474. 

Pennsylvania. —  Pittsburgh,  etc.,  R.  Co.  v. 
Vance,  115  Pa.  St.  325,  8  Atl.  764;  Wilming- 
ton, etc.,  R.  Co.  V.  Stauffer,  60  Pa.  St  374, 
100  Am,  Dec.  574;  Philadelphia,  etc.,  K.  Co. 
V.  Yeiser,  8  Pa.  St.  366;  Pennsylvania,  etc., 
Canal  R.  Co.  v.  Roberts,  2  Walk.  482;  Phila- 
-delphia,  etc.,  R.  Co.  v.  Rogers,  2  Walk.  275. 
But  see  Lehigh  Valley  R.  Co.  r.  Lazarus, 
2S  Pa.  St.  203 ;  Sunbury,  etc.,  R.  Co.  v.  Hum- 
raell,  27  Pa.  St.  99. 

West  Virginia. —  Kav  v.  Glade  Creek,  etc., 
R.  Co.,  47  W.  Va.  467,  35  S.  E.  973. 

Wisconsin. —  Wooster  v.  Sugar  River  Val- 
ley R.  Co.,  57  Wis.  311,  15  N.  W.  401. 

United  States. —  Laflin  v.  Chicago,  etc.,  R. 
Co.,  33  Fed.  415.  But  see  High  Bridge 
Lumber  Co.  v.  U.  S.,  69  Fed.  320,  16  C.  C.  A. 
460,  holding  that  where  proceedings  to  con- 
demn land  for  a  lock  and  dam  on  a  navigable 
river  are  taken  by  the  United  States  in  a 
state  which  has  no  statute  relating  to  the 
•condemnation  of  land  for  such  purposes,  an- 
ticipated increase  of  danger  to  the  property 
of  the  owner  from  fire  during  the  construc- 
tion cannot  be  taken  into  account. 

England. —  Re  Stockport,  etc.,  R.  Co.,  10 
Jur.  N.  S.  614,  33  L.  J.  Q.  B.  251,  10  L.  T. 
Rep.  N.  S.  426,  12  Wkly.  Rep.  762. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  298. 

Compare  Lance  v.  Chicago,  etc.,  R.  Co.,  57 
Iowa  636,  11  N.  W.  612;  Seattle,  etc.,  R. 
Co.  V.  Gilchrist,  4  Wash.  509,  30  Pac. 
738. 

The  danger  must  be  real,  imminent,  and 
teasonably  to  be  apprehended,  and  not  remote 
or  merely  possible.  Conness  r.  Indiana,  etc., 
R.  Co.,  193  111.  464,  62  N.  E.  221;  Kay  r. 
Glade  Creek,  etc.,  R.  Co.,  47  W.  Va.  467,  36 
S.  E.  973. 

Danger  need  not  be  averred. —  An  instruc- 
tion that  the  jury  may  consider  the  danger 
of  fire  is  proper,  although  such  danger  is  not 
averred  in  the  complaint,  since  danger  from 
fire  is  a  well  known  element  of  damage,  and 
one  of  the  necessary  results  from  the  act  of 
appropriation.  Chicago,  etc.,  R.  Co.  r.  Pat- 
terson, 26  Ind.  App.  295,  59  N.  E.  688. 
[48] 


Fire  resulting  from  negligence  see  supra,  X, 
E,  19,  b. 

34.  Alabama. —  Mobile,  etc.,  R.  Co.  v.  Hes- 
ter, 122  Ala.  249,  25  So.  220. 

Arkansas. —  North  Arkansas,  etc.,  R.  Co.  v. 
Cole,  71  Ark.  38,  70  S.  W.  312. 

Illinois. —  Rock  Island,  etc.,  R.  Co.  v.  Gor- 
don, 184  111.  456,  56  N.  E.  810;  Centralia, 
etc.,  R.  Co.  V.  Brake,  125  111.  393,  17  N.  E. 
820;  St.  Louis,  etc.,  R.  Co.  v.  Teters,  68  111. 
144. 

Kansas. —  Kansas  City,  etc.,  R.  Co.  v. 
Kregelo,  32  Kan.  608,  5  Pac.  15. 

Minnesota. —  Curtis  v.  St.  Paul,  etc.,  R. 
Co.,  20  Minn.  28. 

Nebraska. —  Fremont,  etc.,  R.  Co.  v.  Bates, 
40  Nebr.  381,  58  N.  W.  959;  Omaha  Southern 
R.  Co.  V.  Todd,  39  Nebr.  818,  58  N.  W.  289. 

Pennsylvania. — Hamilton  v.  Pittsburg,  etc., 
R.  Co.,  190  Pa.  St.  51,  42  Atl.  369,  51 
L.  R.  A.  319;  Pennsylvania,  etc..  Canal  R. 
Co.  V.  Roberts,  2  Walk.  482. 

West  Virginia. —  Kay  v.  Glade  Creek,  etc., 
R.  Co.,  47  W.  Va.  467,  36  S.  E.  973. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  298. 

Injury  to  business  because  of  possible  fires. 

—  The  commissioners  should  not  add  to  the 
value  of  the  land  an  amount  for  consequen- 
tial damages,  based  upon  the  possibility,  or 
even  probability,  that  the  particular  business 
of  the  ov/ner  might  be  injured,  and  his  prop- 
erty decreased  in  value  in  consequence  of 
danger  to  be  apprehended  from  fire  com- 
municated from  the  engines.  In  re  Union 
Village,  etc.,  R.  Co.,  53  Barb.  (N.  Y.)  457, 
35  How.  Pr.  (N.  Y.)  420. 

Evidence  is  competent,  as  bearing  on  the 
question  of  the  effect  of  the  railroad  on  the 
market  value  of  the  property,  which  tends  to 
show  that  the  exposure  to  fire  of  a  barn  one 
hundred  and  twenty-five  feet  from  the  rail- 
road is  not  enough  to  increase  the  rate  of  in- 
surance. North  Arkansas,  etc.,  R.  Co.  v. 
Cole,  71  Ark.  38,  70  S.  W.  312. 

35.  Pittsburg,  etc.,  R.  Co.  v.  McCloskey, 
110  Pa.  St.  436,  1  Atl.  555. 

36.  Patten  v.  Northern  Cent.  R.  Co.,  33  Pa. 
St.  426,  75  Am.  Dec.  612;  Philadelphia,  etc., 
R.  Co.  V.  Rogers,  2  Walk.  (Pa.)  275.  Com- 
pare Indiana,  etc.,  R.  Co.  v.  Stauber,  185  111. 
9,  56  N.  E.  1079. 

37.  Oregon,  etc..  R.  Co.  v.  Barlow,  3  Oreg. 
311;  Hamilton  v.  Pittsburg,  etc.,  R.  Co.,  19a 
Pa.  St.  51,  42  Atl.  369,  51  L.  R.  A.  319. 

38.  Injury  from  improper  operation  of  rail* 
road  see  supra,  X,  E,  19,  b. 
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ciation  in  value  caused  by  the  smoke,  soot,  ashes,  cinders,  dust,  gases,  odors^ 
noise,  vibration,  or  jarring  necessarily  incident  to  the  proper  operation  of  the  rail- 
road or  other  work,^^  but  in  the  greater  number  of  jurisdictions  the  courts  do- 
allow  compensation  for  the  injury  resulting  from  all  these  causes,  or  at  least  con- 
sider such  injury  in  estimating  the  depreciation  in  value  of  the  property .^^  la 


39.  Georgia, —  Austin  v.  Augusta  Terminal 
R.  Co.,  108  Ga.  671,  34  S.  E.  852,  47  L.  R.  A. 
755. 

Kansas. —  Atchison,  etc.,  R.  Co.  v.  Garside, 
10  Kan.  552.  But  see  Omaha,  etc.,  R.  Co. 
V.  Doney,  3  Kan.  App.  515,  43  Pac.  831,  hold- 
ing that,  although  these  matters  cannot  be 
taken  into  account  as  a  basis  for  awarding 
damages,  the  jury  may  consider  them  in 
determining  the  depreciation  in  value. 

Louisiana. —  New  Orleans,  etc.,  R.  Co.  v. 
Barton,  43  La.  Ann.  171,  9  So.  19. 

Maine. —  Bangor,  etc.,  R.  Co.  v.  McComb, 
60  Me.  290. 

England. —  Reg.  v.  Metropolitan  Bd.  of 
Works,  L.  R.  4  Q.  B.  358,  10  B.  &  S.  391,  38 
L.  J.  Q.  B.  201,  17  Wkly.  Rep.  1094;  Glas- 
gow Union  R.  Co.  v.  Hunter,  L.  R.  2  H.  L. 
Sc.  78. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  278  et  seq. 

40.  Arkansas. —  Little  Rock,  etc.,  R.  Co.  v. 
Allen,  41  Ark.  431. 

California. —  Pasadena  v.  Stimson,  91  Cal. 
238,  27  Pac.  604,  holding  that  even  a  tempo- 
rary escape  of  sewer  gas  may  occasion  sub- 
stantial injury. 

Illinois. —  Calumet,  etc.,  Canal,  etc.,  Co.  v. 
Morawetz,  195  111.  398,  63  N.  E.  165  (hold- 
ing that  noise,  smoke,  and  cinders  are  ele- 
ments of  damage  which  may  be  considered  so 
far  as  they  tend  to  depreciate  the  market 
value)  ;  Chicago,  etc.,  R.  Co.  v.  Atterbury, 
156  111.  281,  40  N.  E.  826  (smoke,  dust,  cin- 
ders, etc.)  ;  Chicago,  etc.,  R.  Co.  v.  Leah,  152 
111.  249,  38  N.  E.  556  (noise)  ;  Chicago,  etc., 
R.  Co.  V.  Darke,  148  111.  226,  35  N.  E.  750 
(noise)  ;  Chicago,  etc.,  R.  Co.  v.  Nix,  137  111. 
141,  27  N.  E.  81  (noise)  ;  Chicago,  etc.,  R. 
Co.  V.  Hall,  90  111.  42  (smoke,  dust,  cinders, 
jarring,  etc.)  ;  Illinois  Cent.  R.  Co.  v.  Tur- 
ner, 97  111.  App.  219  [affirmed  in  194  111. 
575,  62  N.  E.  798]  (smoke,  dust,  cinders, 
etc.)  ;  Chicago,  etc.,  R.  Co.  v.  Moore,  63  111. 
App.  163  (noise,  jarring,  smoke,  cinders,  and 
dust)  ;  Chicago,  etc.,  R.  Co.  v.  Leah,  41  111. 
App.  584;  Chicago,  etc.,  R.  Co.  v.  Berg,  10 
111.  App.  607  (smoke,  dust,  cinders,  etc.). 
Contra,  as  to  ordinary  noise.  Metropolitan 
West  Side  El.  R.  Co.  v.  Goll,  100  111.  App. 
323.  And  see  Chicago,  etc.,  R.  Co.  v.  Hall, 
90  111.  42  [followed  in  Chicago,  etc.,  R.  Co.  v. 
Berg,  10  111.  App.  607],  holding  that  the  loss 
sustained  through  injury  from  jarring  the 
building  can  be  considered,  but  not  the  noise 
or  confusion  in  the  vicinity,  as  the  injury 
must  be  physical. 

Iowa. —  Wilson  v.  Des  Moines,  etc.,  R.  Co., 
67  Iowa  509,  25  N.  W.  754. 

Kentucky. —  Henderson  Belt  R.  Co.  v.  De- 
champ,  95  Ky.  219,  24  S.  W.  605,  16  Ky.  L. 
Rep.  82  (smoke,  cinders,  soot,  and  vibra- 
tions) ;  Jeffersonville,  etc.,  R.  Co.  v.  Esterle, 

[X.  E.  19.  j] 


13  Bush  667  (smoke,  sparks,  cinders,  crack- 
ing of  walls  of  houses,  etc.)  ;  Elizabethtown, 
etc.,  R.  Co.  V.  Combs,  10  Bush  382,  19  Am. 
Rep.  67  (smoke,  soot,  and  fire  blown  from 
locomotives)  ;  Maysville,  etc.,  R.  Co.  v.  In- 
gram, 30  S.  W.  8,  16  Ky.  L.  Rep.  853  (smoke, 
etc.)  ;  Maysville,  etc.,  R.  Co.  v.  Conner,  29 
S.  W.  344,  16  Ky.  L.  Rep.  635  (where  evi- 
dence as  to  noise  and  smoke  as  a  cause  of 
diminution  in  value  was  held  properly  ad- 
mitted) ;  Short  Route  Transfer  R.  Co.  v.  Ful- 
ton, 12  Ky.  L.  Rep.  232  (jarring,  noise,  dust, 
and  cinders ) .  Contra,  as  to  noise,  Cosby  v. 
Owensboro,  etc.,  R.  Co.,  10  Bush  288.  And 
see  Louisville,  etc.,  R.  Co.  v.  Geikel,  9  Ky. 
L.  Rep.  813,  holding  that  an  individual  own- 
ing property  adjacent  to  a  railroad  may  re- 
cover damages  occasioned  by  having  smoke, 
cinders,  and  fire  from  passing  engines  thrown 
or  blown  into  or  against  his  house,  but  that 
the  ordinary  noise  of  moving  trains  is  not 
an  element  of  damage. 

Massachusetts. —  Baker  v.  Boston  El.  R. 
Co.,  183  Mass.  178,  66  N.  E.  711,  noise. 
Compare  Walker  v.  Old  Colony,  etc.,  R.  Co.,. 
103  Mass.  10,  4  Am.  Rep.  509. 

Minnesota. —  Lamm  v.  Chicago,  etc.,  R.  Co.,. 
45  Minn.  71,  47  N.  W.  455,  10  L.  R.  A.  263 
(smoke,  jarring,  etc.)  ;  Adams  v.  ChieagOj. 
etc.,  R.  Co.,  39  Minn.  286,  39  N.  W.  629,  12 
Am.  St.  Rep.  644,  1  L.  R.  A.  493  (smoke,, 
dust,  etc.)  ;  Blue  Earth  County  v.  St.  Paul,, 
etc.,  R.  Co.,  28  Minn.  503,  11  N.  W.  73  (hold- 
ing evidence  of  the  noise  of  passing  trains 
competent  as  bearing  on  the  question  of  the 
diminished  value  of  property  caused  by  the 
construction  of  a  railroad  across  the  same). 
Contra,  where  owner  of  property  has  no  inter- 
est in  land  on  which  the  road  is  operated, 
Carroll  v.  Wisconsin  Cent.  R.  Co.,  40  Minn. 
168,  41  N.  W.  661. 

Nebraska. —  Chicago,  etc.,  R.  Co.  v.  O'Con- 
nor, 42  Nebr.  90,  60  N.  W.  326  (smoke,  dust, 
noise,  and  jarring)  ;  Omaha  Southern  R.  Co. 
V.  Beeson,  36  Nebr.  361,  54  N.  W.  557  (hold- 
ing that  proof  of  annoyance  by  smoke  and 
ashes  from  passing  trains  is  admissible,  not 
as  an  independent  element  of  damage,  but  as 
tending  to  prove  the  value  of  the  property 
after  the  construction  of  the  road)  ;  Omaha, 
etc.,  R.  Co.  v.  Janecek,  30  Nebr.  276,  46  N.  W.. 
478,  27  Am.  St.  Rep.  399  (holding  that  smoke, 
soot,  and  cinders  from  passing  engines  are 
proper  elements  of  damage ) . 

New  Jersey. — Pennsylvania  R.  Co.  v.  Angel,. 
41  N.  J.  Eq.  316,  7  Atl.  432,  56  Am.  Rep.  1. 

New  York. — Morton  v.  New  York,  140  N.  Y. 
207,  35  N.  E.  490,  22  L.  R.  A.  241  [affirming 
65  Hun  32,  19  N.  Y.  Suppl.  603]  (holding  a 
city  liable  for  injury  to  adjoining  buildings 
through  noise  and  vibration  from  a  pump- 
ing station,  although  the  buildings  were 
erected  after  the  pumping  station)  ;  Syracuse 
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New  York  it  lias  been  held  that  in  ascertaining  fee  damages  or  compensation  to 
be  paid  for  the  future  appropriation  of  a  street  for  the  purposes  of  an  elevated 


Solar  Salt  Co.  v.  Rome,  etc.,  R.  Co.,  43  N.  Y. 
App.  Div.  203,  60  N.  Y.  Suppl.  40  [affirmed 
in  168  N.  Y.  650,  61  N.  E.  1135]  (soot,  cin- 
ders, dust,  and  smoke)  ;  In  re  New  York 
Cent.,  etc.,  R.  Co.,  15  Hun  63  (noise,  smoke, 
and  jarring)  ;  In  re  Utica,  etc.,  R.  Co.,  56 
Barb.  456  (holding  that  if  the  value  of  the 
property  is  depreciated  by  reason  of  the 
noise,  smoke,  etc.,  this  should  be  considered 
in  estimating  the  damages)  ;  Welde  r.  New 
York,  etc.,  R.  Co.,  29  Misc.  13,  60  N.  Y.  Suppl. 
319  [affirmed  in  53  N.  Y.  App.  Div.  637,  66 
JN".  Y.  Suppl.  1147]  (noise  during  construc- 
tion of  work).  But  see  Matter  of  Squire,  57 
Hun  591,  10  N.  Y.  Suppl.  881  (holding  that 
the  owner  of  land  contiguous  to  an  aqueduct 
cannot  recover  for  injury  to  his  lands  by 
reason  of  the  noise,  dust,  and  smoke  made 
by  the  building  of  the  aqueduct)  ;  Cogswell 
r.  New  York,  etc.,  R.  Co.,  48  N.  Y.  Super. 
Ct.  31. 

Ohio, —  Columbus,  etc.,  R.  Co.  v.  Gardner, 
45  Ohio  St.  309,  13  N.  E.  69  [distinguishing 
Parrot  v.  Cincinnati,  etc.,  R,  Co.,  10  Ohio  St. 
624],  noises,  smoke,  and  sparks.  See  also 
Cleveland,  etc.,  R.  Co.  v.  Reeder,  6  Ohio  Cir. 
Ct.  354,  3  Ohio  Cir.  Dec.  489.  But  see 
Fliehman  v.  Cleveland,  etc.,  R.  Co.,  11  Ohio 
Dec.  (Reprint)  543,  27  Cine.  L.  Bui.  302. 

Pennsylvania. —  The  courts  do  not  allow 
these  items  to  be  considered  as  elements  of 
damage  (Shano  v.  Fifth  Ave.,  etc.,  Bridge 
Co.,  189  Pa.  St.  245,  42  Atl.  128,  89  Am.  St. 
Rep.  808;  Philips  i'.  Philadelphia,  etc.,  R. 
Co.,  184  Pa.  St.  537,  39  Atl.  298;  Comstock 
r.  Clearfield,  etc.,  R.  Co.,  169  Pa.  St.  582,  32 
Atl.  431;  Pennsylvania  L.  Ins.,  etc.,  Co.  v. 
Pennsylvania  Schuylkill  Valley  R.  Co.,  151 
Pa.  St.  334,  25  Atl.  107,  31  Am.  St.  Rep.  762; 
Jones  V.  Erie,  etc.,  R.  Co.,  151  Pa.  St.  30,  25 
Atl.  134,  31  Am.  St.  Rep.  722,  17  L.  R.  A. 
758;  Pennsylvania  R.  Co.  i\  Marchant,  119 
Pa.  St.  541,  13  Atl.  690,  4  Am.  St.  Rep.  659; 
Pennsvlvania  R.  Co.  r.  Lippincott,  116  Pa.  St. 
472,  9  Atl.  871,  2  Am.  St.  Rep.  618  [distin- 
guishing Pennsylvania  R.  Co.  v.  Duncan,  111 
Pa.  St.  352,  5  Atl.  742;  Pusey  v.  Alleghenv, 
98  Pa.  St.  552 ;  Pittsburg  Junction  R.  Co.  k 
McCutcheon,  18  Wkly.  Notes  Cas.  527;  Penn- 
sylvania R.  Co.'s  Appeal,  18  Wkly.  Notes  Cas. 
418];  Struthers  v.  Dunkirk,  etc.,  R.  Co.,  87 
Pa.  St.  282),  but  hold  that  they  should 
be  considered  as  affecting  the  market  value 
of  the  property  (Shano  v.  Fifth  Ave.,  etc., 
Bridge  Co.,  supra;  Comstock  v.  Clearfield, 
etc.,  R.  Co.,  supra) . 

South  Carolina. —  South  Bound  R.  Co.  v. 
Burton,  67  S.  C.  515,  46  S.  E.  340,  holding 
that  noise,  smoke,  etc.,  can  be  considered  so 
far  as  they  depreciate  the  value  of  the  prop- 
erty. 

Texas. —  Gainesville,  etc.,  R.  Co.  r.  Hall, 
78  Tex.  169,  14  S.  W.  259,  22  Am.  St.  Rep. 
42,  9  L.  R.  A.  298;  Ft.  Worth,  etc.,  R.  Co. 
V.  Pearce,  75  Tex.  281,  12  S.  W.  864;  Ft. 
Worth,  etc.,  R.  Co.  v.  Garvin,  (Civ.  App. 
1894)  29  S.  W.  794. 


West  Virginia. —  Fox  v.  Baltimore,  etc.,  R. 
Co.,  34  W.  Va.  466,  12  S.  E.  757. 

Wisconsin. —  Weyer  i*.  Chicago,  etc.,  R.  Co., 
68  Wis.  180,  31  N.  W.  710,  holding  that 
smoke,  noise,  etc.,  may  be  considered,  al- 
though not  of  themselves  a  basis  for  separate 
and  distinct  damages. 

See  18  Cent,  Dig.  tit.  "  Eminent  Domain," 
§  278  et  seq. 

Elevation  of  road. —  Where  damages  were 
originally  assessed  with  a  view  to  the  exist- 
ence of  a  surface  road  and  a  subsequent  ele- 
vation of  the  tracks  results  in  throwing  more 
smoke,  cinders,  and  dust  upon  the  property  of 
an  adjoining  owner,  he  is  entitled  to  recover 
for  the  additional  damage.  Chicago,  etc.,  R. 
Co.  V.  Cogswell,  44  111.  App.  388. 

Portion  of  road  in  front  of  premises. —  In 
some  cases  the  owner's  right  of  recovery  has 
been  limited  to  the  injury  from  smoke,  dust, 
noise,  jarring,  and  the  like,  caused  by  the 
operation  of  the  road  on  that  part  of  the 
street  immediately  in  front  of  the  premises 
for  the  injury  of  which  damages  are  claimed, 
and  no  recovery  allowed  for  injuries  resulting 
from  the  operation  of  the  road  along  other 
portions  of  the  street.  Lamm  t\  Chicago,  etc., 
R.  Co.,  45  Minn.  71,  47  N.  W.  455,  10  L.  R.  A. 
268;  Adams  i\  Chicago,  etc.,  R.  Co.,  39  Minn. 
286.  39  N.  W.  629,  12  Am.  St.  Rep.  644,  1 
L.  R.  A.  493.  See  also  Cleveland,  etc.,  R.  Co. 
r.  Reeder,  6  Ohio  Cir.  Ct.  354,  3  Ohio  Cir. 
Dec.  489. 

Purchase  after  deed  to  right  of  way  re- 
corded.—  One  who  purchases  a  lot  adjoining 
a  railroad  right  of  way  after  the  recording 
of  the  deed  granting  the  right  of  way  takes 
with  notice  of  the  railroad's  right  in  the  use 
of  such  right  of  way  and  cannot  recover  for 
the  damage  resulting  from  noise,  dust,  cin- 
ders, smoke,  gases,  etc.,  caused  by  an  in- 
creased use  of  the  right  of  way.  Kotz  v.  Illi- 
nois Cent.  R.  Co.,  188  111.  578,  59  N.  E.  240. 

SmoKe  not  coming  in  contact  with  build- 
ings.—  Where  it  is  not  shown  that  the  smoke 
escaping  from  the  smoke-stacks  of  passing 
locomotives  comes  in  immediate  contact  with 
any  building  owned  by  the  person  claiming 
damages  he  cannot  recover.  Cosby  r.  Owens- 
boro,  etc.,  R.  Co.,  10  Bush  (Ky.)  288. 

I  jury  not  necessarily  due  to  proximity  of 
railroad. —  An  instruction  that  the  owner  of 
abutting  property  was  entitled  to  damages  for 
the  injury  resulting  from  the  falling  of  soot 
and  cinders  upon  the  property,  or  from  smoke 
entering  the  house,  or  from  the  vibrations  or 
concussions  of  the  running  trains,  but  not 
for  a  diminution  of  value  caused  by  or  re- 
sulting from  a  mere  dislike  of  residing  near 
a  railroad,  or  from  smoke,  cinders,  and  soot 
which  would  not  reach  or  fall  on  the  property 
except  by  reason  of  currents  of  wind,  has  been 
held  proper.  Henderson  Belt  R.  Co.  v.  De- 
champ,  95  Kv.  219,  24  S.  W.  605,  16  Ky.  L. 
Rep.  82. 

The  use  of  a  street  need  not  be  obstructed 

to  the  detriment  of  an  abutting  lot  owner 
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railroad,  the  question  of  noise  cannot  be  considered,'*^  but  it  may  enter  as  an  ele- 
ment into  the  award  in  ascertaining  past  or  rental  damages,'*^  while  the  discharge  of 
smoke,  cinders,  noxious  gases,  and  tiie  like  should  be  considered  in  estimating  the 
compensation  to  an  abutting  owner  for  future  use  of  the  street  as  well  as  in  award- 
ing damages  for  past  use.'*^    Damages  cannot  be  recovered  for  injuries  to  land 


by  the  construction  and  operation  of  a  rail- 
road along  it  in  order  to  entitle  him  to  re- 
cover for  the  injury  to  his  property  resulting 
from  the  jarring,  noise,  dust,  and  cinders 
caused  by  moving  trains.  Short  Route  Trans- 
fer, etc.,  R.  Co.  V.  Fulton,  12  Ky.  L.  Rep.  232. 

41.  BischoflF  v.  New  York  Jj.1.  R.  Co.,  138 
N.  Y.  257,  33  N.  E.  1073;  American  Bank 
Note  Co.  V.  New  York  El.  R.  Co.,  129  N.  Y. 
252,  29  N.  E.  302  \_7n0difying  and  affirming 
13  N.  Y.  Suppl.  626]  ;  Church  of  Holy  Apos- 
tles V.  New  York  El.  R.  Co.,  21  N.  Y.  App. 
Div.  47,  47  N.  Y.  Suppl.  418;  Seaside,  etc., 
Bridge  El.  R.  Co.  v.  South  Reformed  Dutch 
Church,  83  Hun  (N.  Y.)  143,  31  N.  Y.  Suppl. 
630;  Flood  v.  Brooklyn  El.  R,  Co.,  75  Hun 
(N.  Y.)  601,  27  N.  Y.  Suppl.  662,  1111;  Ko- 
petzky  V.  Metropolitan  El.  R.  Co.,  14  Misc. 
(N.  Y.)  311,  35  N.  Y.  Suppl.  766  laffirmed 
in  159  N.  Y.  539,  53  N.  E.  1127];  Kiep  v. 
Manhattan  El.  R.  Co.,  17  N.  Y.  Suppl.  804. 
See  also  Jordan  v.  Metropolitan  El.  R.  Co.,  60 
N.  Y.  Super.  Ct.  385,  18  N.  Y.  Suppl.  205; 
Golden  v.  Metropolitan  El.  R.  Co.,  1  Misc. 
(N.  Y.)  142,  20  N.  Y.  Suppl.  630;  Ottinger 
V.  New  York  El.  R.  Co.,  17  N.  Y.  Suppl.  912. 

Admissibility  of  evidence  of  noise. —  In 
Matter  of  Kings  County  El.  R.  Co.,  15  N.  Y. 
Suppl.  516,  517,  an  award  of  damages  by  com- 
missioners was  objected  to  on  the  ground  that 
witnesses  were  permitted  to  state  the  causes 
and  amount  of  diminution  in  value  of  the 
property,  the  especial  objection  being  to  the 
statements  of  witnesses  that  noise  and  vibra- 
tion were  elements  of  depreciation.  But  the 
court  refused  to  sustain  the  objection,  saying: 
"  To  ascertain  the  amount  of  depreciation 
...  a  general  examination  and  inquiry  was 
proper  and  necessary,  so  that,  upon  a  general 
survey  of  all  the  causes  of  diminution,  that 
portion  which  was  attributable  to  the  depri- 
vation of  light  and  air  and  convenience  of 
access  might  be  ascertained  and  allowed,  and 
the  residue  rejected.  In  this  view  the  testi- 
mony was  admissible." 

Finding  not  including  effect  of  noise  and 
vibration. —  A  finding  that  the  value  of  the 
easements  appurtenant  to  certain  premises 
taken  by  an  elevated  railroad  company  is 
twelve  hundred  dollars  does  not  necessarily 
include  the  effect  of  noise  and  vibration  on 
that  value  merely  because  the  damage  in  the 
past  was  adjudged  to  be  at  the  rate  of  sixty 
dollars  a  year  and  the  proportion  of  yearly 
rent  to  the  fee  value  was  shown  to  be  about 
one  tenth.  Steinert  v.  Metropolitan  El.  R. 
Co.,  12  Misc.  (N.  Y.)  370,  33  N.  Y.  Suppl. 
560. 

42.  Bischoff  c.  New  York  El.  R.  Co.,  138 
N.  Y.  257,  33  N.  E.  1073;  American  Bank 
Note  Co.  V.  New  York  El.  R.  Co.,  129  N.  Y. 
252,  29  N.  E.  302  [modifying  and  affirming 
13  N.  Y.  Suppl.  626]  ;  Kane  v.  New  York  El. 
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R.  Co.,  125  N.  Y.  164,  26  N.  E.  278,  11 
L.  R.  A.  640;  Church  of  Holy  Apostles  v. 
New  York  El.  R.  Co.,  21  N.  Y.  App.  Div.  47, 
47  N.  Y.  Suppl.  418;  Flood  v.  Brooklyn  El. 
R.  Co.,  75  Hun  (N.  Y.)  601,  27  N.  Y.  Suppl. 
662,  nil;  Ode  ^y.  Manhattan  R.  Co.,  56  Hun 
(N.  Y.)  199,  9  N.  Y.  Suppl.  338;  Taylor  v. 
Metropolitan  El.  R.  Co.,  55  N.  Y.  Super.  Ct. 
555,  14  N.  Y.  St.  850;  Ireland  v.  Metropolitan 
El.  R.  Co.,  52  N.  Y.  Super.  Ct.  450;  Kiep  v. 
Manhattan  El.  R.  Co.,  17  N.  Y.  Suppl.  804; 
Moss  V.  Manhattan  R.  Co.,  13  N.  Y.  Suppl. 
46. 

The  reason  for  this  is  that  with  regard  to 

past  damages  the  elevated  road  was  a  tres- 
passer and  responsible  for  all  injuries  result- 
ing from  its  wrongful  act.  American  Bank 
Note  Co.  r.  New  York  El.  R.  Co.,  129  N.  Y. 
252,  29  N.  E.  302  [modifying  and  affirming 
13  N.  Y.  Suppl.  626]  ;  Kane  v.  New  York  El. 
R.  Co.,  125  N.  Y.  164,  26  N.  E.  278,  11 
L.  R.  A.  640. 

43.  Sperb  v.  Metropolitan  El.  R.  Co.,  137 
N.  Y.  155,  32  N.  E.  1050,  20  L.  R.  A.  752  [re- 
versing 61  Hun  539,  16  N.  Y.  Suppl.  392]  ; 
Abendroth  v.  New  York  El.  R.  Co.,  122  N.  Y. 
1,  25  N.  E.  496,  19  Am.  St.  Rep.  461,  11 
L.  R.  A.  634  [affirming  54  N.  Y.  Super.  Ct. 
417]  ;  Drucker  v.  Manhattan  R.  Co.,  106  N.  Y. 
157,  12  N.  E.  568,  60  Am.  Rep.  437  [affirming 
51  N.  Y.  Super.  Ct.  429]  ;  Lahe  v.  Metropoli- 
tan El.  R.  Co.,  104  N.  Y.  268,  10  N.  E.  528 
[foUoived  in  Wagner  v.  Metropolitan  El.  R. 
Co..  104  N.  Y.  665,  10  N.  E.  535]  ;  Sloane 
1-.  New  York  El.  R.  Co.,  63  Hun  (N.  Y.) 
300,  17  N.  Y.  Suppl.  769;  Jordan  v.  Metro- 
politan El.  R.  Co.,  60  N.  Y.  Super.  Ct.  385, 
18  N.  Y.  Suppl.  205;  Jones  v.  Metropolitan 
El.  R.  Co.,  59  N.  Y.  Super.  Ct.  437,  14  N;  Y. 
Suppl.  632;  Abendroth  v.  Manhattan  R.  Co., 
54  N.  Y.  Super.  Ct.  417,  7  N.  Y.  St.  43,  19 
Abb.  N.  Cas.  (N.  Y.)  '247;  Ireland  v.  Metro- 
politan El.  R.  Co.,  52  N.  Y.  Super.  Ct.  450; 
Jones  V.  New  York  El.  R.  Co.,  18  N.  Y.  Suppl. 
952;  Seebach  v.  Metropolitan  El.  R.  Co.,  18 
N.  Y.  Suppl.  208  (holding,  however,  that  the 
sum  to  be  paid  by  an  elevated  railroad  com- 
pany to  avoid  an  injunction  cannot  *be  made 
to  include  the  prospective  damages  for  dirt, 
cinders,  steam,  smoke,  etc.,  incidental  to  the 
running  of  trains,  but  the  abutting  owner 
may  maintain  a  separate  action  for  these)  ; 
Frank  v.  Metropolitan  El.  R.  Co.,  18  N.  Y. 
Suppl.  207;  Smith  v.  New  York  El.  R.  Co., 
18  N.  Y.  Suppl.  132.  See  also  Stanlev  v. 
New  York  El.  R.  Co.,  17  N.  Y.  Suppl.  931 ; 
Johnson  r.  Manhattan  R.  Co.,  16  N.  Y.  Suppl. 
434.  Contra,  In  re  New  York  El.  R.  Co.,  36 
Hun  (N.  Y.)  427,  where  the  court  denied  any 
right  in  an  abutting  OAvner  to  any  compensa- 
tion for  annoyance  or  disturbance  created  by 
smoke,  noise,  vibration,  ashes,  dust,  or  cin- 
ders created  by  the  operation  of  an  elevated 
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which  is  not  itself  overflowed,  but  is  rendered  less  valuable  by  reason  of  the 
noxious  and  offensive  smells  which  proceed  from  other  land  which  is  overflowed.^'* 
k.  Special  Value  to  Taker  and  Adaptability  to  Particular  Public  Use.  Compen- 
sation must  be  reckoned  from  the  standpoint  of  what  the  landowner  loses  by  having 
his  property  taken,  not  by  the  beneflt  which  the  property  may  be  to  the  other  party 
to  the  proceedings;  therefore  the  value  of  a  particular  piece  of  land  to  a  person 
or  corporation  exercising  the  right  of  eminent  domain,  or  the  necessities  of  that 
particular  person  or  corporation  to  acquire  that  piece  of  property  for  the  particu- 
lar purpose,  cannot  be  considered  as  an  element  of  damage  to  the  landowner.^^ 
Neither  can  an  amount  that  has  at  some  time  been  expended  upon  the  property 
in  question,  which  has  rendered  it  specially  suitable  for  the  use  for  which  it  is 
being  condemned,  be  claimed  by  the  landowner.^^  Some  courts  have  gone  so  far 
as  to  say  that  in  estimating  the  value  of  land  taken  for  a  public  use  its  value  for 
such  use  cannot  be  considered  ;  "^^  but  the  weight  of  authority  is  contrary  to  such 
a  rule.  There  is  a  recognized  difference  between  estimating  damages  by  the 
value  of  the  property  to  the  person  or  corporation  exercising  the  right  of  con- 
demnation and  considering  the  availability  or  adaptability  of  a  piece  of  land  for 
the  purpose  for  which  it  is  condenmed  as  an  element  of  value  which  would  attract 
any  buyer  for  that  purpose.  The  true  rule  is  that  any  use  for  which  the  property 
is  capable  may  be  considered,  and  if  the  land  has  an  adaptability  for  the  purposes 
for  which  it  is  taken,  the  owner  may  have  this  considered  in  the  estimate  as  well  as 


railroad  along  the  street.  And  see  Emigrant 
Mission  Committee  v.  Brooklyn  El.  R.  Co.,  20 
N.  Y.  App.  Div.  596,  47  N.  Y.  Suppl.  344, 
holding  that  injury  from  ashes  and  cinders 
can  be  treated  as  past  damage  only,  and 
cannot  be  included  in  the  fee  damages. 

44.  Fuller  v.  Chicopee  Mfg.  Co.,  16  Gray 
(Mass.)  46;  Eames  v.  New  England  Worsted 
Co.,  11  Mete.  (Mass.)  570;  Booker  v.  Per- 
kins, 14  Wis.  79. 

45.  Georgia. —  See  Selma,  etc.,  R.  Co.  v. 
Keith,  53  Ga.  178. 

Illinois. —  Ligare  v.  Chicago,  etc.,  R.  Co., 
166  111.  249,  46  N.  E.  803. 

Kentucky. —  West  Virginia,  etc.,  R.  Co.  v. 
Gibson,  94  Ky.  234,  21  S.  W.  1055,  15  Ky. 
L.  Rep.  7. 

Minnesota. —  Union  Depot,  etc.,  Co.  v. 
Brunswick,  31  Minn.  297,  17  N.  W.  626,  47 
Am.  Rep.  789  (holding  that  evidence  tending 
to  show  that  there  is  no  other  route  by  which 
the  railroad  can  be  built  except  across  the 
land  in  question  is  not  admissible)  ;  Stinson 
V.  Chicago,  etc.,  R.  Co.,  27  Minn.  284,  291, 
6  N.  W.  784.  See  Union  Depot,  etc.,  Co.  v. 
Brunswick,  31  Minn.  297,  17  N.  W.  626,  47 
Am.  Rep.  789. 

Mississippi. — Sullivan  v.  Lafavette  County, 
61  Miss.  271. 

Missouri. —  St.  Louis,  etc.,  R.  Co.  v.  Knapp, 
etc.,  Co.,  160  Mo.  396,  61  S.  W.  300. 

Nevada. —  Virginia,  etc.,  R.  Co.  v.  Elliott, 
5  Nev.  358. 

New  York.—  Matter  of  Daly,  72  N.  Y.  App. 
Div.  394,  76  N.  Y.  Suppl.  28  [distinguishing 
Matter  of  Gilroy,  85  Hun  424,  32  N.  Y.  Suppl. 
891] ;  In  re  Boston,  etc.,  R.  Co.,  22  Hun  176; 
Black  River,  etc.,  R.  Co.  v.  Barnard,  9  Hun 
104. 

Ohio. —  Gibson  v.  Norwalk,  13  Ohio  Cir.  Ct. 
428,  7  Ohio  Cir.  Dec.  6. 

Pennsylvania. —  In  re  Chambersburg,  etc., 
Turnpike  Road,  20  Pa.  Super.  Ct.  173. 


Texas. —  San  Antonio,  etc.,  R.  Co.  v.  South- 
western Tel.,  etc.,  Co.,  (Civ.  App.  1900)  56 
S.  W.  201;  Texas,  etc.,  R.  Co.  v.  Postal  Tel. 
Cable  Co.,  (Civ.  App.  1899)  52  S.  W. 
108. 

United  States. —  Cumberland  Tp.  v.  U.  S., 
101  Fed.  661,  41  C.  C.  A.  580.  , 

England. —  Stebbing  v.  Metropolitan  Bd.  of 
Works,  L.  R.  6  Q.  B.  37,  40  L.  J.  Q.  B.  1,  23 
L.  T.  Rep.  N.  S.  530,  19  Wkly.  Rep.  73. 

46.  Black  River,  etc.,  R.  Co.  v.  Barnard,  9 
Hun  (N.  Y.)  104,  where  a  railroad  company, 
after  expending  over  five  thousand  dollars  in 
making  a  rock  cutting  and  constructing  em- 
bankments, abandoned  the  route,  and  subse- 
quently proceedings  were  instituted  by  an- 
other company  to  acquire  title  to  the  same 
land  from  a  person  who  had  bought  it  from 
the  old  company,  and  it  was  h^ild  that,  the 
owner  was  entitled  only  to  the  fair  market 
value  of  the  land  and  not  necessarily  the 
amount  that  had  been  spent  upon  it.  See  also 
Orleans,  etc.,  R.  Co.  v.  Jefferson,  etc.,  R.  Co., 
51  La.  Ann.  1605,  26  So.  278  (holding  that  the 
owner  is  not  entitled  to  recover  what  it  would 
cost  the  railroad  company  to  bring  other  lands 
in  the  neighborhood  up  to  a  similar  condi- 
tion of  improvement,  although  he  is  entitled 
to  a  reasonable  compensation  in  view  of  its 
condition  having  made  it  specially  adapted 
and  ready  for  railroad  purposes)  ;  In  re 
New  York,  etc.,  R.  Co.,  27  Hun  (N.  Y.)  116; 
In  re  Boston,  etc.,  R.  Co.,  22  Hun  (N.  Y.) 
176. 

47.  See  In  re  Boston,  etc.,  R.  Co.,  22  Hun 
(N.  Y.)  176  (holding  that  the  amount  of 
compensation  should  be  neither  increased  nor 
diminished  by  the  fact  that  the  land  to  be 
taken  is  peculiarly  well  or  ill  adapted  to 
the  uses  of  a  railroad.  This  case  cannot  be 
reconciled  with  a  number  of  the  decisions  in 
New  York  state.  See  infra,  notes  49,  51); 
U.  S.  V.  Seufert  Bros.  Co.,  78  Fed.  520  [distin- 
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any  otlier  use  for  which  it  is  capable.^^  Thus,  in  proceedings  to  condemn  land  for 
raih-oad  purposes,  for  a  bridge  site,  or  for  a  resers^oir  or  water-supply,  it  may  be 
shown  that  the  land  lias  an  especial  availability  which  would  render  it  valuable  to 
any  one  who  might  Avish  to  purchase  it  for  i-ailroad  purposes,^''  for  a  bridge  site,** 
or  for  the  purpose  of  a  reservoir  or  water-supply,^^  and  tlie  owner  may  insist  upon 
this  availabiHty  of  his  land  for  the  particular  purpose  as  an  element  in  estimating 
its  value.  This  special  adaptability  for  the  purpose  for  which  the  land  is  taken 
cannot  be  made  the  sole  basis  of  estimate,^'^  especially  where  the  property  pos- 
sesses other  capabilities,  for  it  is  the  general  value  of  tlie  land  in  view  of  all  its 
elements  that  is  to  be  estimated/''^ 

1.  Taxes.  It  has  been  held  that  the  owner  of  property  taken  for  a  public 
improvement  is  entitled  to  an  allowance  for  taxes  imposed  between  the  date  of 
the  appropriation  and  the  payment  of  the  award.^'^ 

m.  Value  of  Crops,  Grass,  Trees,  Etc.  In  determining  the  compensation  or 
damages  to  which  a  person  is  entitled  whose  land  or  a  part  thereof  has  been 
taken  under  the  power  of  eminent  domain,  it  is  proper  to  consider  the  value  of 
crops,  trees,  grass,  etc.,  growing  on  the  land  at  the  time  of  the  taking  and  thereby 
injured  or  destroyed.^"'    So  a  lessee  is  entitled  to  tlie  value  of  crops  which  ai'e 


Quishvng  Mississippi,  etc.,  Boom  Co.  r.  Pat- 
terson, 08  U.  S.  403,  25  L.  ed.  206]. 

48.  Young  V.  Harrison,  17  Ga.  30;  Missis- 
sippi, etc..  Boom  Co.  r.  Patterson,  98  U.  S. 
403,  25  L.  ed.  206,  where  a  corporation  was 
fiuthorized  to  construct  booms  between  certain 
points  on  the  river  and  to  occupy  any  land 
necessary  for  conducting  its  business,  and  the 
land  in  question  was  certain  islands  in  the 
river  especially  adapted  to  boom  purposes. 

49.  Arkansas. —  Little  Rock  Junction  R. 
Co.  r.  Woodruff,  49  Ark.  381,  5  S.  W.  792,  4 
Am.  St.  Rep.  51. 

Illinois. —  Johnson  v.  Freeport,  etc.,  R.  Co., 
Ill  111.  413. 

Louisiana. —  Orleans,  etc.,  R.  Co.  r.  Jeffer- 
son, etc.,  R.  Co.,  51  La.  Ann.  1605,  26  So. 
278. 

New  Jersey. —  Currie  r.  Waverly,  etc.,  R. 
Co.,  32  N.  J.'  L.  381,  20  Atl.  56,  19  Am.  St. 
Rep.  542. 

New  Torh. —  In  re  New  York,  etc.,  R.  Co., 
27  Hun  116  (holding  that  where  a  railroad 
company  takes  land  held  by  a  canal  corpora- 
tion, which  land  the  latter  corporation  had 
been  intending  for  some  time  to  utilize  as  a 
railroad,  it  being  especially  adapted  to  that 
purpose,  the  true  measure  of  damages  is  its 
market  value  for  railroad  purposes)  ;  Matter 
of  Staten  Island  R.  Co.,  10  N.  Y.  St.  393 
(where  it  was  held  that  in  estimating  the 
true  value  of  land  upon  a  water  front,  the 
fact  that  it  had  a  special  value  for  railroad 
and  wharf  purposes  must  be  considered ) . 
See,  however,  supra,  note  47. 

50.  Little  Rock  Junction  R.  Co.  v.  Wood- 
ruff, 49  Ark.  381,  5  S.  W.  792,  4  Am.  St.  Rep. 
51;  Young  v.  Harrison,  17  Ga.  30. 

51.  California. —  Spring  Valley  Water- 
Works  V,  Drinkhouse,  92  Cal.  528,  22  Pac. 
081 ;  San  Diego  Land,  etc.,  Co.  v.  Neale,  88 
('al.  'yO,  25  Pac.  977,  11  L.  R.  A.  604;  78  Cal. 
r.3,  20  Pac.  372,  3  L,  R.  A.  83  [overruling 
Gilmer  v.  Lime  Paint,  19  Cal.  47]. 

Mas.mehusetts. —  Moulton  V.  Newburyport 
Water  Co.,  137  Mass.  163. 


Minnesota. —  Ely  r.  Conan,  (1903)  97 
N.  W.  737  [distinguishing  Union  Depot,  etc., 
Co.  r.  Brunswick,  31  Minn.  297,  17  N.  W. 
626,  47  Am.  Rep.  789]. 

New  York. — Matter  of  Gilroy,  85  Hun  424, 
32  N.  Y.  Suppl.  891;  College  Point  f.  Den- 
nett, 2  Hun  669,  5  Thomps.  &  C.  217.  See 
Matter  of  State  Reservation,  16  Abb.  N.  Cas. 
159. 

Tennessee. —  AUoway  v.  Nashville,  88  Tenn. 
510,  13  S.  W.  123,  8  L.  R.  A.  123. 

See  18  Cent.  Dig,  tit.  "Eminent  Domain," 
§  356. 

52.  See  Moulton  v.  Newburyport  Water  Co., 
137  Mass.  163;  Alloway  v.  Nashville,  88 
Tenn.  510,  13  S.  W,  123,  8  L.  R,  A.  123,  and 
eases  cited  supra,  note  45  et  seq. 

53.  Alloway  v.  Nashville,  88  Tenn.  510,  13 
S.  W.  123,  8  L,  R,  A.  123, 

54.  In  re  New  York,  40  N.  Y,  App,  Div. 
281,  58  N.  Y.  Suppl.  58,  holding  that  the 
owner  is  entitled  to  an  allowance  for  taxes 
imposed  since  the  date  of  the  appropriation, 
and  for  assessments  imposed  for  improve- 
ments authorized  after  the  appropriation 
and  begun  since,  with  interest  from  the  date 
when  such  taxes  and  assessments  became  a 
lien  to  the  date  w^hen  the  award  is  paid,  and 
if  they  have  been  paid,  then  with  interest 
from  the  date  of  payment  to  the  date  when 
the  award  is  paid. 

55.  Indiana.— Fiier  r.  Ritter,  159  Ind.  8, 
64  N.  E.  463. 

Iowa. —  Lance  v.  Chicago,  etc,  R.  Co.,  57 
Iowa  636,  11  N.  W.  612. 

Louisiana. —  Street  r.  New  Orleans,  etc., 
R.  Co.,  43  La.  Ann,  116,  9  So.  15. 

Massachusetts. —  White  i\  Foxborough,  151 
Mass.  28,  23  N.  E.  652;  Murrav  v.  Norfolk 
County,  149  Mass.  328,  21  N.  E.'  757. 

Missouri. —  McAntire  v.  Joplin  Telephone 
Co.,  75  Mo.  App,  535, 

New  ForA;.— Rider  v.  Stryker,  63  N.  Y. 
136. 

North  Carolina. —  Haislip  r.  Wilmington, 
etc.,  R.  Co.,  102  N.  C.  376,  8  S.  E.  926. 
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injured  or  destroyed  by  the  appropriation  of  the  leased  premises  for  a  public 
improvement.^^ 

n.  Value  of  Improvements  —  (i)  Improvements  by  Owner  —  (a)  In  General. 
The  owner  is  entitled  to  the  value  of  the  improvements  which  are  destroyed  or 
injured  by  the  appropriation  of  the  land  on  which  they  are  erected.^^  Buildings 


Ohio. —  Foote  v.  Lorain,  etc.,  R.  Co.,  21 
Ohio  Cir.  Ct.  319,  11  Ohio  Cir.  Dec.  U85. 

Pennsylvania. —  Clements  v.  Philadelphia 
Co.,  184  Pa.  St.  28,  38  Atl.  1090,  39  L.  R.  A. 
532;  Lafferty  v.  Schuylkill  River  East  Side 
R.  Co.,  124  Pa.  St.  297,  16  Atl.  869,  10  Am. 
St.  Rep.  587,  3  L.  R.  A.  124;  Gilmore  v. 
Pittsburgh,  etc.,  R.  Co.,  104  Pa.  St.  275; 
Marshall  v.  American  Tel.,  etc.,  Co.,  16  Pa. 
Super.  Ct.  615;  Griffin  v.  Pennsylvania 
Schuylkill  Valley  R.  Co.,  2  Del.  Co.  425. 

Texas. —  Texas,  etc.,  R.  Co.  v.  Matthews, 
60  Tex.  215. 

Wisconsin. —  Parks  V.  Wisconsin  Cent.  R. 
Co.,  33  Wis.  413. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  357. 

Location  of  crops  or  trees. —  Compensation 
has  been  allowed  for  injury  to  trees  or  crops 
growing  outside  the  right  of  way  taken  by  a 
railroad  company.  Haislip  v.  Wilmington, 
<;tc.,  R.  Co.,  102  N.  C.  376,  8  S.  E.  926;  Griffin 
r.  Pennsylvania  Schuylkill  Valley  R.  Co.,  2 
Del.  Co.  (Pa.)  425.  So  a  telegraph  or  tele- 
phone company  must  compensate  the  owner 
for  cutting  his  trees  in  running  its  line, 
ivhether  they  are  planted  by  the  roadside  or  on 
land  adjoining,  inclosed  or  uninclosed.  Mc- 
Antire  v.  Joplin  Telephone  Co.,  75  Mo.  App. 
535;  Marshall  v.  American  Tel.,  etc.,  Co.,  16 
Pa.  Super.  Ct.  615. 

Time  of  planting. —  The  rule  is  the  same  as 
to  crops  planted  after  the  location  of  a  rail- 
road and  before  actual  entry  on  the  land. 
^Gilmore  v.  Pittsburgh,  etc.,  R.  Co.,  104  Pa. 
St.  275.  So  where,  after  a  railroad  has  been 
located  over  land,  the  owner  leases  the  land, 
and  the  lessee  plants  crops  before  bond  is 
given  by  the  company  or  notice  when  actual 
possession  will  be  required,  the  lessee  is  en- 
titled to  compensation  for  the  injury  to  his 
crops.  Lafiferty  v.  Schuylkill  River  East  Side 
H.  Co.,  124  Pa.  St.  297,  16  Atl.  869,  10  Am. 
St.  Rep.  587,  3  L.  R.  A.  124. 

Measure  of  damages.— W^here  a  telegraph 
company  has  cut  trees  on  the  land,  the 
measure  of  damages  is  the  difference  between 
the  value  of  the  property  before  and  after  the 
Irees  were  cut.  Marshall  r.  American  Tel., 
«tc.,  Co.,  16  Pa.  Super.  Ct.  615,  holding,  how- 
ever, that  where  a  property  is  used  for  a 
summer  residence,  and  young  and  growing 
trees  are  cut  down,  the  damages  are  not  to 
be  measured  by  their  value  for  commercial 
purposes. 

Cost  of  removal. —  WTiere  a  hedge  is  inter- 
fered with,  and  it  can  be  removed  without 
material  injury,  the  owner  is  entitled  to  the 
tiost  of  its  removal.  Shawnee  County  Com'rs 
r.  Beckwith,  10  Kan.  603. 

Future  crops. —  The  measure  of  damages 
against  a  railway  company  which,  as  a  naked 


trespasser  upon  inclosed  land,  so  uses  its 
possession  as  to  prevent  the  making  of  crops 
is  not  the  supposed  value  of  the  crops  that 
might  have  been  made,  but  the  rental  value  of 
the  land,  as  also  the  value  of  fences  destroyed, 
or  other  specific  injury  directly  inflicted. 
Houston,  etc.,  R.  Co.  v.  Adams,  63  Tex.  200. 

'limber  cut  on  other  lands. —  The  estimate 
should  not  include  the  value  of  timber  which 
has  been  cut  by  the  railroad  company  from 
adjacent  land  belonging  to  the  owner  of  that 
taken.  Oregon,  etc.,  R.  Co.  v.  Barlow,  3 
Oreg.  311. 

56.  Lafferty  v.  Schuylkill  River  East  Side 
R.  Co.,  124  Pa.  St.  297,  16  Atl.  869,  10  Am. 
St.  Rep.  587,  3  L.  R.  A.  124;  Telephone  Tel. 
Co.  V.  Forke,  2  Tex.  App.  Civ.  Cas.  §  368; 
Seattle,  etc.,  R.  Co.  v.  Scheike,  3  Wash.  625, 
29  Pac.  217,  30  Pac.  503. 

Pa5anent  to  lessor  in  unrecorded  lease.— 
The  fact  that  the  value  of  the  crops  was  paid 
to  the  lessor  is  no  defense  as  against  the 
claim  of  the  lessee ;  nor  is  it  a  defense  that 
as  the  lease  was  not  of  record  the  commis- 
sioners might  treat  the  crops  as  belonging  to 
the  lessor  in  whom  w^s  the  record  title,  where 
the  lease  was  only  for  a  year,  since  it  was  not 
required  to  be  in  writing,  and  consequently 
was  not  required  to  be  recorded.  Board  of 
Levee  Com'rs  v.  Johnson,  66  Miss.  248,  6  So. 
199. 

Timber  lease. —  Where  timber  land  is  taken 
by  the  state  for  forestry  purposes  under  N.  Y. 
Laws  (1897),  c.  220,  the  damage  of  one 
entitled  to  the  timber  thereon  under  a  con- 
tract with  the  owner  is  the  value  of  the  tim- 
ber on  the  stump,  with  interest  on  the  same 
from  the  time  of  the  appropriation.  Turner 
V.  State,  67  N.  Y.  App.  Div.  393,  73  N.  Y. 
Suppl.  372. 

57.  Arkansas. —  Russell  v.  St.  Louis,  etc., 
R.  Co.,  71  Ark.  451,  75  S.  W.  725. 

Connecticut. —  Brown  r.  Waterbury,  75 
Conn.  727,  54  Atl.  1005. 

Illinois. —  See  Illinois,  etc.,  R.  Co.  v.  Hu- 
miston,  208  111.  100,  69  N.  E.  880. 

Massachusetts. — White  v.  Foxborough,  151  * 
Mass.  28,  23  N.  E.  652;  Murray  v.  Norfolk 
County,  149  Mass.  328,  21  N.  E.  757  ;  Hyde 
V.  Middlesex  County,  2  Gray  267. 

Nebraska. —  Burlington,  etc.,  R.  Co.  v. 
White,  28  Nebr.  166,  44  N.  W.  95. 

Neiv  York. —  Matter  of  Summit  Ave.,  84 
N.  Y.  App.  Div.  455,  82  N.  Y.  Suppl.  1027; 
Matter  of  New  York,  39  N.  Y.  App.  Div.  589, 
57  N.  Y.  Suppl.  657. 

Pennsylvania. —  Perrysville,  etc.,  Plank- 
Road  Co.  r.  Thomas,  20  Pa.  St.  91 ;  Griffin  i?. 
Pennsylvania  Schuylkill  Valley  R.  Co.,  2  Del. 
Co.  425. 

Vermont. —  Adams  v.  Derby,  73  Vt.  258,  Sft 
Atl.  1063. 
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are  a  part  of  the  realty,  and  their  vahie  cannot  be  considered  except  in  connec- 
tion with  the  realty.^^  If,  however,  they  are  wholly  taken  or  destroyed,  or  par- 
tially injured  by  the  taking  of  land,  the  resulting  loss  constitutes  an  element  of 
damage.^^    If  a  building  is  wholly  taken  or  destroyed,  its  market  value  is  the 


See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  358. 

A  life-tenant  is  not  entitled  to  recover  the 
value  of  an  improvement  constructed  by  him. 
Williams  v.  Com.,  168  Mass.  364,  47  N.  E. 
115. 

Appurtenances. —  Where  the  land  is  used 
for  storing  and  handling  coal,  and  its  owner 
owns  a  coal  office  and  an  interest  in  a  railroad 
track  and  scales,  all  situated  on  adjoining 
land  which  he  does  not  own  but  over  which 
he  owns  a  right  of  way,  all  these  conveniences 
being  used  by  him  in  the  coal  business  in 
connection  with  his  land,  the  coal  office, 
track,  scales,  and  way,  are  such  appurtenances 
to  the  land  as  should  be  considered  in  assess- 
ing the  damages.  Chicago,  etc.,  R.  Co.  v. 
Ward,  128  111.  349,  18  N.  E.  828,  21  N.  E. 
562. 

As  to  fixtures  the  same  rule  applies  as  be- 
tween  vendor  and  vendee,  that  is,  buildings, 
machinery,  etc.,  which  are  so  attached  to  the 
land  as  to  become  fixtures,  must  be  paid  for. 
Matter  of  New  York,  39  N.  Y.  App.  Div.  589, 
57  N.  Y.  Suppl.  657.  The  value  of  the  fix- 
tures in  a  building  on  the  land  is  to  be  con- 
sidered so  far  as  they  enhance  the  market 
value  of  the  land  for  any  purpose  for  which 
it  might  be  used.  Allen  v.  Boston,  137  Mass. 
319;  Price  v.  Milwaukee,  etc.,  R.  Co.,  27 
Wis.  98. 

In  taking  property  already  devoted  to  a 
public  use,  all  things  are  appropriated  which 
exist  thereon  and  are  adapted  to  the  new  use 
or  purpose  for  which  such  property  is  taken, 
and  must  accordingly  be  included  as  an  ele- 
ment in  estimating  the  damages  to  be 
awarded.  Ford  v.  Lincoln  County  Com'rs, 
64  Me.  408  (flagstones,  gravel,  bridges,  cul- 
verts, etc.,  on  a  way  taken  for  a  highway)  ; 
Montgomery  County  v.  Schuylkill  Bridge  Co., 
110  Pa.  St.  54,  20  Atl.  407  (toll-house  and 
canal  bridge  used  as  an  approach  to  a  private 
toll-bridge).  See  also  Central  Bridge  Corp. 
V.  Lowell,  15  Gray  (Mass.)  106. 

Cost  of  improvement. —  Where  fences  are 
taken,  the  measure  of  damages  is  not  their 
cost,  but  their  reasonable  value  at  the  time 
of  the  taking.  Bland  v.  Hixenbaugh,  39  Iowa 
532;  Adams  v.  Derby,  73  Vt.  258,  50  Atl. 
1063.  Cost  of  fencing  see  supra,  X,  E,  12; 
X,  E,  19,  d,  (III).  It  has  been  held,  however, 
that  where  a  levee  belonging  to  the  owner  of 
the  adjacent  land  is  destroyed,  the  jury  may 
consider,  as  bearing  on  the  diminution  in  the 
market  value,  the  reasonable  cost  of  a  new 
levee.  Russell  v.  St.  Louis  Southwestern  R. 
Co.,  71  Ark.  451,  75  S.  W.  725. 

Depreciation  in  value. —  Where  a  switch, 
chute,  pit  top,  and  other  connections  of  a 
mine  are  not  actually  taken,  but  are  ren- 
dered vahielesfa  for  the  purposes  for  which 
they  were  designed,  the  measure  of  damages 
is  not  their  full  value,  but  the  amount  of 

[X,  E,  19,  n,  (i),  (a)] 


their  depreciation  in  value.  Chicago,  etc., 
R.  Co.  V.  McGrew,  104  Mo.  282,  15  S.  W. 
931. 

The  owner  is  entitled  to  what  will  compen- 
sate him  for  the  appropriation  of  a  part  of 
an  improvement,  whether  that  sum  be  greater 
or  less  than  the  actual  value  of  the  part 
taken.    Gear  v.  C.  C.  &  D.  R.  Co.,  39  Iowa  23.. 

58.  Massachusetts. —  Hartshorn  v.  Worces- 
ter County,  113  Mass.  111. 

Minnesota. — Kuschke  v.  St.  Paul,  45  Minn. 
225,  47  N.  W.  786. 

Missouri. —  Kansas  City  v.  Morse,  105  Mo. 
510,  16  S.  W.  893. 

Nebraska, —  Burlington,  etc.,  R.  Co.  v. 
White,  28  Nebr.  166,  44  N.  W.  95. 

Pennsylvania. —  Finn  v.  Providence  Gas, 
etc.,  Co.,  99  Pa.  St.  631. 

59.  Covington,  etc..  Bridge  Co.  v.  Devoto, 
8  Ohio  S.  &  C.  PI.  Dec.  640,  5  Ohio  N.  P. 
330  (holding  that  where  the  building  is  situ- 
ated partly  on  the  land  sought  to  be  appro- 
priated and  partly  on  an  adjoining  lot,  the 
question  whether  it  can  be  divided  upon  the 
line  between  the  two  tracts  without  mani- 
fest injury  is  one  for  the  jury)  ;  Re  Oxford, 
etc.,  R.  Co.,  27  Beav.  571,  6  Jur.  N.  S.  478, 
29  L.  J.  Ch.  245,  1  L.  T.  Rep.  N.  S.  153 
(holding  that  where  a  railroad  so  passes 
through  a  farm  as  to  separate  the  farm  build- 
ings from  the  arable  land,  so  that  the  build- 
ings cannot  be  conveniently  used,  it  consti- 
tutes an  injury  to  the  farm  buildings  for 
w^hich  compensation  should  be  made ) . 

Building  on  land  previously  condemned. — 
Where  in  a  condemnation  for  levee  purposes 
the  compensation  has  been  paid,  the  owner 
is  not  entitled,  in  subsequent  proceedings 
to  condemn  additional  land,  to  compensation 
for  injuries  to  houses  which  have  been  al- 
lowed by  the  levee  commissioners  to  remain 
upon  the  land  originally  condemned.  Yazoo, 
etc..  Delta  Levee  Com'rs  v.  Brinkley,  (Miss, 
1896)  19  So.  296.  So  where  part  of  a  build- 
ing is  on  the  right  of  way  sought  to  be  con- 
demned, it  is  improper  in  estimating  the 
damages  to  it  to  make  allowance  for  another 
part  which  had  been  previously  condemned 
by  another  company,  or  for  damages  done  the 
remainder  of  the  building  by  the  first  taking. 
Missouri  Pac.  R.  Co.  v.  Porter,  112  Mo.  361, 
20  S.  W.  568. 

Statute  forbidding  the  taking  of  buildings. 
— Where  a  statute  forbids  the  court  to  confirm 
the  report  of  commissioners  if  it  takes  away 
houses,  the  commissioners  are  not  authorized 
to  include  in  their  valuation  any  houses  found 
on  the  condemned  land,  but  their  valuation 
must  be  confined  to  the  naked  land.  Burgess 
V.  Clark,  35  N.  C.  109.  Although  a  statute 
prevents  the  taking  of  houses,  yet  if  the 
owner  builds  a  house  on  the  property  for 
the  purpose  of  preventing  the  company  from 
taking  it,  the  company  may  still  take  it,  and 
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extent  to  wliicli  it  enhances  the  owner's  compensation.^  If  the  building  is  onlj 
injured,  then  the  damages  must  be  confined  to  tiie  actual  injury  done  to  it.^^  The 
owner  is  not  entitled  to  compensation  for  improvements  placed  on  the  land  for 
the  purpose  of  enhancing  the  damages  to  be  recovered  upon  a  subsequent  con- 
demnation of  his  property .^^ 

(b)  Time  of  Erection.  Generally  speaking  it  may  be  said  that  an  owner  is- 
entitled  to  compensation  for  improvements  placed  on  the  land  before  it  is  appro- 
priated to  a  pubhc  use,  and  that  he  is  not  entitled  to  compensation  for  improve- 
ments erected  after  that  event ;  but  the  particular  point  of  time  at  which  the 
land  may  be  said  to  be  appropriated  within  this  rule  varies  in  the  different 
jurisdictions.^ 


will  not  be?  compelled  to  pay  for  the  building. 
Shick  X).  Pennsylvania  R.  Co.,  1  Pearson  (Pa.) 
262. 

60.  Chicago  t*.  Lonergan,  196  111.  518,  63 
N.  E.  1018  (holding  that  the  fact  that  the 
buildings  were  in  good  repair,  and  that  the 
owner  had  spent  a  certain  sum  on  them  a 
few  years  previously,  is  a  material  circum- 
stance to  show  the  present  value  of  the 
property)  ;  Dupuis  v.  Chicago,  etc.,  R.  Co., 
115  111.  97,  3  N.  E.  720  (holding  that  where 
there  is  a  building  on  the  property  taken, 
the  jury  are  to  consider  its  value  as  of  the 
present  time  for  the  purpose  for  which  it 
was  constructed  and  used)  ;  Jacksonville,  etc., 
R.  Co.  V.  Walsh,  106  111.  253  (holding  that 
the  cost  of  erecting  such  buildings  as  were 
on  the  premises  is  not  an  element  of  dam- 
ages, unless  it  be  shown  that  they  would 
actually  increase  the  value  of  the  premises 
to  the  extent  of  their  cost)  ;  Lafayette,  etc., 
R.  Co.  V.  Winslow,  66  111.  219  (holding  that 
in  assessing  'damages  for  a  building  taken, 
the  value  of  the  building  as  such  is  to  be 
considered,  not  merely  that  of  its  materials). 

61.  Council  Grove,  etc.,  R.  Co.  v.  Center, 
42  Kan.  438,  22  Pac.  574  ;  Patterson  r.  Bos- 
ton, 20  Pick.  (Mass.)  159,  holding  that 
where  the  front  wall  of  a  building  was  cut 
off  for  the  purpose  of  widening  a  street,  the 
erection  of  a  new  wall  on  the  new  line  of 
the  street  is  a  proper  element  of  damage. 

Measure  of  damages. —  Where,  in  taking 
land  for  a  street,  part  of  a  building  is  taken, 
the  measure  of  damages  is  the  difference  be- 
tween the  value  of  the  building  before  the 
taking  and  the  value  of  the  remaining  por- 
tion after  the  street  is  opened.  In  re  Lex- 
ington Ave.,  17  N.  Y.  Suppl.  872.  See  also 
Larkin  v.  Scranton  City,  162  Pa.  St.  289.  29 
Atl.  910  (holding  that  the  measure  of  dam- 
ages is  the  difference  between  the  market 
value  of  the  whole  property  before  the  taking 
and  the  value  of  what  remains  after  the  tak- 
ing) ;  New  York  Fifth  Nat.  Bank  i;.  New 
York  El.  R.  Co.,  28  Fed.  231  (holding  that 
where  an  elevated  railroad  and  station  are 
erected  in  front  of  a  banking  house,  the 
question  is  how  much  less  that  part  of  the 
building  used  for  banking  purposes  is  worth 
as  a  bank  on  account  of  the  structure) . 

The  cost  of  erecting  a  new  building  in  the 
place  of  the  one  injured  may  be  taken  into 
consideration  in  determining  the  damages. 
Larkin  r.  Scranton  City,  162  Pa.  St.  289^  29 


Atl.  910.  Contra,  Council  Grove,  etc.,  R.  Co. 
V.  Center,  42  Kan.  438,  22  Pac.  574. 

62.  Arkansas,  etc.,  R.  Co.  v.  St.  Louis,  etc.^ 
R.  Co.,  103  Fed.  747,  holding  that  where  one 
railroad  company  is  seeking  to  condemn  a 
crossing  over  the  right  of  way  of  another,  it 
is  proper  to  show  that  defendant  company  had 
unnecessarily  constructed  switches  and  spur 
tracks  for  the  purpose  of  increasing  the 
damages. 

63.  Jones  v.  New  Orleans,  etc.,  R.  Co.,  70 
Ala.  227;  Price  v.  Weehawken  Ferry  Co.,  31 
N.  J.  Eq.  31  (both  holding  that  the  value  of 
improvements  subsequently  made  is  not  to- 
be  included  in  the  assessed  value)  ;  Cobb 
Boston,  109  Mass.  438  (so  holding,  although 
the  owner  has  been  induced  by  the  condemn- 
ing party  to  expend  money  on  the  land  after 
the  taking) . 

64.  Illinois. —  Chicago,  etc.,  R.  Co.  v.  Cath- 
olic Bishop,  119  111.  525,  10  N.  E.  372,  hold- 
ing that  a  tenant  who  goes  into  possession 
under  a  lease  executed  after  the  proceedings 
are  begun  is  not  entitled  to  be  reimbursed 
for  expenses  incurred  in  removing  his  im- 
provements. 

Kansas. —  Briggs  v.  Labette  County,  39 
Kan.  90,  17  Pac.  331,  holding  that,  although 
there  is  a  statutory  provision  that  highways 
shall  be  laid  cut  along  section  lines,  yet  an 
owner  who  before  the  laying  out  of  a  high- 
way erects  improvem.ents  across  the  section 
line  is  entitled  to  compensation  therefor. 

Missouri. —  In  re  Paseo,  78  Mo.  App.  518, 
holding  that,  although  by  the  charter  of  a 
city,  title  to  condemned  real  estate  remains 
in  the  owner  until  the  damages  are  paid,  yet 
the  divestiture  on  payment  relates  to  the 
date  of  the  judgment  confirming  the  verdict 
of  the  jury;  and  that  special  improvements 
made  by  a  city  between  the  date  of  the  ver- 
dict and  the  date  of  the  payment  form  no 
part  of  the  value  of  the  land  in  the  assess- 
ment of  damages,  and  that  the  tax  bills  there- 
for do  not  constitute  a  lien  before  the  judg- 
ment of  condemnation  and  cannot  be  re- 
couped out  of  the  damages. 

Neio  Jersey. —  Jones  v.  Carragan,  36 
N.  J.  L.  52,  holding  that  where  a  street  was 
laid  out  in  accordance  with  a  plat  which  it 
Avas  optional  for  the  city  to  adopt,  and  be- 
fore the  ordinance  was  passed  opening  the 
street,  a  landowner  in  good  faith  erecting 
buildings  within  its  boundaries  is  entitled  ta 
compensation. 

[X.  E.  19,  n.  (I),  (b)] 
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(c)  Removal.  The  owner  of  land  actually  taken  in  the  exercise  of  the  power 
•of  eminent  domain  has  no  right  to  remove  permanent  improvements  thereon,** 
ill  the  absence  of  statute^*'  or  agreement®^  to  the  contrary.  Accordingly  tlie 
cost  of  removing  the  improvements  is  not  an  element  of  damage,^  unless  a 


liiew  York. —  New  York  Cent.,  etc.,  R.  Co. 
r.  State,  37  N.  Y.  App.  Div.  57,  55  N.  Y. 
Suppl.  685  (holding  that  the  entry  by  the 
state  upon  the  site  of  a  proposed  dam,  and 
the  commencement  of  the  work  of  construct- 
ing it,  at  a  time  when  nothing  has  been 
•done  by  the  state  to  interfere  with  or  control 
the  possession  of  land  by  its  owner,  and  no 
notice  of  appropriation  has  been  served  on 
him,  does  not  constitute  an  appropriation  of 
what  may  be  the  flow  ground  of  the  dam  when 
constructed,  although  the  flow  line  had  been 
Tun  some  years  before  and  intermittent  ef- 
forts have  meanwhile  been  made  toward 
building  it)  ;  Matter  of  New  York,  24  N.  Y. 
App.  Div.  7,  49  N.  Y.  Suppl.  119  (holding 
that  where  a  statute,  while  locating  by  metes 
find  bounds  the  land  to  be  taketi  for  a  park, 
leaves  it  to  the  discretion  of  the  commission- 
-ers  to  determine  whether  all  or  what  part 
thereof  shall  be  so  taken,  no  particular  piece 
can  be  said  to  be  taken  until  the  commission- 
•ers  have  finally  decided  to  take  it,  and  the 
•owner  is  entitled  to  compensation  jfor  build- 
ings erected  on  it  in  the  meantime)  ;  Matter 
of  Public  Parks,  53  Hun  280,  6  N.  Y.  Suppl. 
750  (holding  that  no  compensation  need  be 
paid  for  buildings  erected  on  land  after  the 
passage  of  a  statute  providing  that  it  shall 
t)e  taken  for  a  park). 

Ohio.—  Toledo  v.  Bayer,  5  Ohio  S.  &  C.  PI. 
Dec.  87,  7  Ohio  N.  P.  324,  holding  that  an 
owner  of  property  within  the  lines  of  a  pro- 
posed street  cannot  recover  for  improvements 
placed  on  it  after  tlie  passage  of  an  ordinance 
appropriating  it  for  a  street. 

Oregon. —  Portland  v.  Lee  Sam,  7  Oreg. 
^397,  holding  that  the  owner  of  a  building  ap- 
pealing from  an  award  of  damages  to  his 
property  caused  by  the  widening  of  a  street 
may  recover  for  improvements  made  by  him 
on  his  building  between  the  dates  of  the  mak- 
ing and  of  the  adoption  of  the  report  of  the 
Ti ewers,  if  such  improvements  are  taken  for 
the  public  use. 

Pennsylvania. —  In  re  Forbes  St.,  70  Pa.  St. 
125  (holding  that  compensation  cannot  be 
Tecovered  for  improvements  made  on  the  lo° 
•cation  of  a  street  after  the  approval  of  the 
plan)  ;  Shick  v.  Pennsylvania  R.  Co.,  1  Pear- 
son 262  (holding  that  where  land  was  taken 
Tjy  a  railroad  company,  a  bond  filed  to  secure 
Ihe  payment  of  its  value,  an  appraisement 
made,  and  afterward  all  the  proceedings  ex- 
cept the  bond  were  set  aside  by  the  court, 
and  the  owner  built  houses  on  the  property, 
the  company,  on  subsequently  taking  it, 
need  not  pay  for  the  improvements). 

Texas. —  Morris  v.  Coleman  Countv,  ( Civ. 
App.  1894)  28  S.  W.  380,  holding  that  im- 
provements placed  upon  the  land  by  the 
owner  after  the  order  for  condemnation 
should  not  be  considered. 

Vermont. —  Lloyd  v.  Fair  Haven,  67  Vt. 
167,  31  Atl.   164,  holding  that  where  an 
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owner,  pending  proceedings  for  widening  a 
street  and  with  notice  of  them,  erects  a  build- 
ing on  the  land  to  be  condemned,  its  value 
will  not  be  included  in  the  compensation. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  359  et  seq. 

If  an  improvement  is  commenced  before  the 
institution  of  condemnation  proceedings,  the 
owner  is  entitled  to  compensation  for  it, 
although  it  is  not  completed  until  afterward. 
In  re  Wall  St.,  17  Barb.  (N.  Y.)  617;  Hig- 
gins  V.  Dublin  Corp.,  28  L.  E.  Ir.  484.  See 
also  Louisville  Southern  R.  Co.  v.  Cogar,  15 
Ky.  L.  Rep.  444. 

Cost  of  change  of  plans. — Where  the  owner, 
after  notice  that  a  part  of  his  lot  is  to  be 
condemned,  changes  the  plan  of  a  building  in 
course  of  erection,  so  as  to  leave  out  so  much 
of  it  as  was  to  be  situated  on  the  part  con- 
demned, he  is  entitled  to  be  compensated  for 
the  expense  occasioned  thereby.  In  re  New 
York,  etc.,  Bridge,  18  N.  Y.  App.  Div.  8,  45 
N.  Y.  Suppl.  484. 

Constitutional  law. —  A  statute  is  uncon- 
stitutional which  denies  compensation  for  im- 
provements on  land  taken  for  a  street  unless 
they  were  erected  before  the  laying  out  or 
locating  of  the  street  (Moale  v.  Baltimore,  5 
Md.  314,  61  Am.  Dec.  276),  or  before  the  fil- 
ing of  the  map  or  plan  showing  its  location 
(Forster  v.  Scott,  136  N.  Y.  577,  32  N.  E. 
976,  18  L.  R.  A.  543  [reversing  60  N.  Y.  Su- 
per. Ct.  313,  17  N.  Y.  Suppl.  479] ;  German- 
American  Real  Estate  Title  Guarantee  Co.  v. 
Meyers,  32  N.  Y.  App.  Div.  41,  52  N.  Y. 
Suppl.  449). 

65.  Kansas  City  v.  Morse,  105  Mo.  510,  16 
S.  W.  893 ;  Finn  v.  Providence  Gas,  etc.,  Co., 
99  Pa.  St.  631. 

66.  Covington,  etc.,  Bridge  Co.  d.  Devote, 
8  Ohio  S.  &  C.  PI.  Dec.  640,  5  Ohio  N.  P.  330, 
holding,  under  a  statute  which  provides  that 
an  owner  of  a  building  situated  partly  on  the 
land  sought  to  be  appropriated  and  partly  on 
adjoining  land  may  elect  within  ten  days  af- 
ter the  assessment  to  take  the  value  of  the 
building  instead  of  taking  the  building,  that 
such  election  is  made  in  time  if  filed  within 
ten  days  after  the  overruling  of  the  motion 
for  a  new  trial. 

67.  Kansas  City  v.  Morse,  105  Mo.  610,  16 
S.  W.  893. 

68.  Sherwood  v.  St.  Paul,  etc.,  R.  Co.,  21 
Minn.  122;  Richardson  v.  Board  of  Levee 
Com'rs,  68  Miss.  539,  9  So.  351  t  holding  that 
where  a  levee  is  built  over  private  lands,  the 
removal  of  the  houses  to  the  protected  side 
of  the  levee,  being  rendered  necessary  by  an 
annual  overflow  expected,  is  not  recoverable 
as  damages  for  lands  taken  or  injured)  ; 
Kansas  City  v.  Morse,  105  Mo.  510,  16  S.  W. 
893;  Grugan  v.  Pliiladelphia,  158  Pa.  St.  337, 
27  Atl.  1000;  Finn  v.  Providence  Gas,  etc., 
Co.,  99  Pa.  St.  631;  Diamond  Mills  Emory 
Co.  V.  Philadelphia,  8  Pa.  Dist.  30,  22  Pa.  Co. 
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provision  to  the  contrary  effect  is  contained  in  a  statute  or  an  agreement  entered 
into  by  the  parties.'^ 

(iij  I MPR0VE3IENTS  BY  LESSEE.  A  tenant  whose  leasehold  interest  is  taken  is 
entitled  to  compensation  for  improvements  made  by  him  during  the  term,  if  the 
lease  gives  him  the  right  to  remove  them,'^  or  if  the  lessor  is  to  pay  him  for 
them;  '^  otherwise  not.'^  If  the  buildings  on  the  premises  are  taken  or  in  jured 
the  tenant  is  entitled  to  compensation.'^ 

(ill)  Improvements  by  Taker.  Where  a  corporation  invested  with  the 
power  of  eminent  domain  enters  upon  land  without  the  consent  of  the  owner, 
express  or  implied,  and  places  improvements  thereon,  and  subsequently  institutes 
proceedings  to  condenm  the  same  land,  the  common-law  rule  that  a  structure 
erected  by  a  tort  feasor  becomes  a  part  of  the  land  does  not  apply  and  the  owner 
is  not  entitled  to  the  value  of  the  improvements  thus  wrongfully  erected."*^  So 


€t.  9.  Contra,  Brown  r.  Worcester,  13  Gray 
(Mass.)  31. 

t{9.  Ford  v.  Lincoln  County  Com'rs,  64  Me. 
408. 

70.  Foster  v.  Boston,  22  Pick.  (Mass.)  33; 
Hannibal  Bridge  Co.  v.  Schaubacher,  57  Mo. 
582.    See  also  Seattle,  etc.,  R.  Co.  v.  Scheike, 

Wash.  625,  29  Pac.  217,  30  Pac.  503.  It 
lias  been  held  that  the  award  should  not  in- 
clude expenses  incurred  by  the  owner  in  re- 
moving a  building  from  the  land  taken,  al- 
though petitioner  had  promised  to  pay  such 
t'xpeuses.  Sherwood  r.  St.  Paul,  etc.,  R.  Co., 
21  Minn.  122. 

71.  Finney  v.  St.  Louis,  39  Mo.  177.  See 
also  In  re  Park  Com'rs,  1  N.  Y.  Suppl,  763 
[reversing  1  N.  Y.  St.  742]  (holding  that 
where  the  lessee  has  erected  buildings  on  the 
land  which  would  be  part  of  the  realty  if  the 
tenants  owned  the  fee,  the  measure  of  dam- 
ages to  the  lessee  is  the  value  of  the  build- 
ings, although  the  lease  stipulates  that  the 
lessee  may  remove  them  at  the  end  of  the 
term)  ;  Seattle,  etc.,  R.  Co.  r.  Scheike,  3 
Wash.  625,  29  Pac.  217,  30  Pac.  503. 

72.  Livingston  r.  Sulzer,  19  Hun  (N.  Y.) 
575;  McGoldrick  v.  Rex,  8  Can.  Exch.  169, 
holding  that  the  tenant  is  entitled  to  com- 
pensation for  the  lease  and  for  his  im.prove- 
ments,  although  his  lease  has  expired,  where 
there  is  a  provision  for  a  payment  by  the 
lessor  for  the  improvements,  and  there  is  a 
covenant  for  renewal.  See,  however,  McAl- 
lister r.  Reel,  59  Mo.  App.  70. 

73.  Corrigan  i:  Chicago,  144  111.  537,  33 
N.  E.  746,  21  L.  R.  A.  212  (holding  that  if 
the  lease  provides  that  at  its  expiration  the 
improvements  should  belong  to  the  landlord, 
the  measure  of  the  tenant's  compensation  is 
the  present  value  of  the  leasehold  estate,  sub- 
ject to  the  rent,  without  including  the  value 
of  such  improvements)  ;  McAllister  v.  Reel, 
59  Mo.  App,  70. 

74.  Kersey  v.  Schuvlkill  River,  etc.,  R.  Co., 
133  Pa.  St.  234,  19  Atl.  553,  19  Am.  St.  Rep. 
<i82,  7  L.  R.  A.  409 ;  Reg.  r.  St.  Luke  Church, 
7  Q.  B.  148.  41  L.  J.  Q.  B.  81,  25  L.  T.  Rep. 
N.  S.  914,  20  Wkly.  Rep.  209,  holdi-ng  that 
the  lessee  of  a  house  which  is  injuriously  af- 
fected by  the  raising  of  the  grade  of  a  street 
is  entitled  to  compensation,  although  the 
special  act  contains  no  provision  allowing  it. 

Repairs. —  If  the  landlord  is  imder  no  cove- 
nant to  repair,  and  buildings  are  injured  so 


as  to  require  repairs,  the  tenant  should  be  al- 
lowed the  cost  thereof.  Gluck  v.  Baltimore, 
81  Md.  315,  32  Atl.  515,  48  Am.  St.  Rep.  515; 
Fargo  V.  Browning,  45  N.  Y.  App.  Div.  507, 
01  N.  Y.  Suppl.  301. 

Sublease. —  Where  the  value  of  the  lands 
was  awarded  to  the  landlord  and  the  value 
of  the  buildings  was  according  to  the  provi- 
sions of  the  lease  awarded  to  the  lessee,  the 
award  includes  the  total  value  of  the  prop- 
erty, and  hence  the  lessee  is  entitled  to  no 
further  allowance  for  damages  and  loss  of 
rents  and  profits  arising  out  of  his  subletting. 
In  re  Broadwav  Widening,  63  Barb.  (N.  Y^.) 
572. 

75.  Arka7isas. —  Newgass  v.  St.  Louis,  etc., 
R.  Co.,  54  Ark.  140,  15  S.  W.  188. 

California. —  See  San  Francisco,  etc.,  R. 
Co.  r.  Taylor,  86  Cal.  246,  24  Pac*  1027. 

Florida, —  Jacksonville,  etc.,  R.  Co.  v. 
Adams,  28  Fla.  631,  10  So.  465,  14  L.  R.  A. 
533. 

Michigan. —  Toledo,  etc.,  R.  Co.  r.  Dunlap, 
47  Mich.  456,  11  N.  W.  271;  Morgan's  Ap- 
peal, 39  Mich.  675. 

Minnesota. —  Greve  r.  First  Div.  St.  Paul, 
etc.,  R.  Co.,  26  Minn.  66,  1  N.  W.  816. 

Mississippi. —  Louisville,  etc.,  R.  Co.  r. 
Dickson,  63  Miss.  380,  56  Am.  Rep.  809. 

Oregon. —  Oregon  R.,  etc.,  Co.  v.  Mosier, 
14  Oreg.  519,  13  Pac.  300,  58  Am.  Rep.  321. 

Texas. —  International  Bridge,  etc.,  Co.  v. 
McLane,  8  Tex.  Civ.  App.  665,  28  S.  W.  454; 
Davidson  v.  Houston,  etc.,  R.  Co.,  3  Tex.  App. 
Civ.  Cas.  §  400;  Texas,  etc.,  R.  Co.  v.  Hays, 
3  Tex.  App.  Civ.  Cas.  §  56. 

Washington. —  Seattle,  etc.,  R.  Co.  v.  Cor- 
bett,  22  Wash.  189,  60  Pac.  127 ;  Bellingham 
Bay,  etc.,  R.  Co.  r.  Strand,  14  Wash.  144,  44 
Pac.  140,  46  Pac.  238. 

Wiscotisin. —  Lyon  r.  Green  Bay,  etc.,  R. 
Co.,  42  Wis.  538. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  3611/2. 

Contra.—  Van  Size  v.  Long  Island  R.  Co.,  3 
Hun  (N.  Y.)  613,  6  Thomps.  &  C.  298;  Cleve- 
land V.  Slade,  4  Ohio  Dec.  (Reprint)  194,  1 
Clev.  L.  Rep.  105. 

Condemnation  by  different  company. —  The 
rule  is  different  where  the  subsequent  con- 
demnation proceedings  are  instituted  by  an- 
other and  different  company  (De  Buol  t\ 
Freeport,  etc.,  R.  Co.,  Ill  111.  499;  Trimmer 
r.  Pennsylvania,  etc.,  R.  Co.,  55  N.  J.  L.  46, 

[X.  E,  19,  n,  (III)] 


764:    [15  Cyc] 


EMINENT  DOMAIN 


where  a  company  enters  and  erects  improvements  pending  condemnation  proceed- 
ings which  are  subsequently  abandoned,^®  or  where  it  has  no  positive  knowledge 
as  to  the  ownership  of  the  land,  and  enters  upon  it  witli  the  intention  of  subse- 
quently instituting  condemnation  proceedings,'''''  or  of  subsequently  purchasing  the 
land,"^^  the  owner  is  not  entitled,  in  proceedings  for  condemnation  afterward 
commenced,  to  an  award  for  the  value  of  the  improvements  so  constructed. 
With  stronger  reason  the  landowner  is  not  entitled  to  the  value  of  sucli  improve- 
ments, if  the  company  enters  on  his  land  with  his  permission  and  if  the  com- 
pany enters  with  the  consent  of  a  person  in  possession  claiming  under  color  of 
title,  one  who  afterward  shows  himself  to  be  the  paramount  owner  is  not  entitled 
to  recover  the  value  of  the  improvements  placed  on  the  land  by  the  company.^^ 
20.  Deduction  OF  Benefits  —  a.  Set  Off  Against  Value  of  Part  Taken.  Many 
constitutions  provide  that  private  property  shall  not  be  taken  for  public  use 


25  Atl.  932.  See  also  Cohen  v.  St.  Louis, 
etc.,  R.  Co.,  34  Kan.  158,  8  Pac.  138,  55  Am. 
Rep.  242 ) ,  unless  the  latter  has  succeeded  to 
the  rights  of  the  former  (Cochran  v.  Mis- 
souri, etc.,  R.  Co.,  94  Mo.  App.  469,  68  S.  W. 
367;  Dansville,  etc.,  R.  Co.  f.  Hammond,  77 
Hun  (N.  Y.)  39,  28  N.  Y.  Suppl.  454.  See 
also  San  Francisco,  etc.,  R.  Co.  v.  Taylor,  86 
Cal.  246,  24  Pac.  1027). 

Entry  on  public  lands. —  Where  a  railroad 
company  builds  its  road  over  public  land 
without  authority,  the  subsequent  patentee 
of  the  land  is  entitled  only  to  the  value  of 
the  land,  exclusive  of  the  improvements  made 
by  the  company.  Denver,  etc.,  R.  Co.  f.  Stan- 
cliff,  4  Utah  117,  7  Pac.  530. 

Forcible  entry. —  If  the  wrongful  entry  is 
made  forcibly  against  the  consent  of  the 
owner  and  without  any  intent  eventually  to 
pay  just  compensation,  the  owner  is  entitled 
to  the  value  of  the  improvement.  Albion 
River  R.  Co.  v.  Hesser,  84  Cal.  435,  24  Pac. 
288;  U.  S.  V.  Monterey  County,  47  Cal.  515. 

Ouster  of  company. — The  rule  stated  in  the 
text  is  the  same  Avhether  the  company  has 
been  ousted  from  its  former  possession  or  not. 
Jacksonville,  etc.,  R.  Co.  v.  Adams,  28  Fla. 
631,  10  So.  465,  14  L.  R.  A.  533;  Texas,  etc., 
R.  Co.  V.  Hays,  3  Tex.  App.  Civ.  Cas.  §  56. 

76.  California  Pac.  R.  Co.  v.  Armstrong,  46 
Cal.  85. 

77.  Albion  River  R.  Co.  v.  Hesser,  84  Cal. 
435,  24  Pac.  288;  Chase  v.  Jemmett,  8  Utah 
231,  30  Pac.  757,  16  L.  R.  A.  805. 

78.  In  re  Norwood,  etc.,  R.  Co.,  47  Hun 
(N.  Y.)  489;  Chase  v.  Jemmett,  8  Utah  231, 
30  Pac.  757,  16  L.  R.  A.  805. 

Inability  to  purchase^ — A  like  rule  applies 
where  the  company  enters  upon  land  which  it 
has  failed  to  purchase  owing  to  the  great 
number  of  owners.  Justice  v.  Nesquehoning 
Valley  R.  Co.,  87  Pa.  St.  28. 

79.  California. — California  Southern  R.  Co. 
V.  Southern  Pac.  R.  Co.,  67  Cal.  59,  7  Pac. 
123.  See  also  San  Francisco,  etc.,  R.  Co.  v. 
Taylor,  86  Cal.  246,  24  Pac.  1027. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Vaughn, 
206  111.  234,  69  N.  E.  113. 

Mississippi. — Sullivan  v.  Lafayette  County, 
58  Miss.  790. 

Nebraska. —  Omaha  Bridge,  etc.,  R.  Co.  v. 
Whitney,  (1903)  94  N.  W.  513. 

New  Jersey. —  North  Hudson  County  R.  Co. 
V.  Booraem,  28  N.  J.  Eq.  450. 
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United  States.— JJ.  S.  v.  Smith,  110  Fed. 
338. 

A  mortgagor's  consent,  given  at  a  time 
when  the  mortgagee  has  merely  a  lien  on 
the  land,  is  effective  to  shield  a  railroad  com- 
pany from  being  a  trespasser  as  to  any  one. 
St.  Johnsbury,  etc.,  R.  Co.  v.  Willard,  61  Vt. 
134,  17  Atl.  38,  15  Am.  St.  Rep.  886,  21 
L.  R.  A.  528 ;  Aspinwall  v.  Chicago,  etc.,  R. 
Co.,  41  Wis.  474.  Thus  if  the  company  enters 
upon  and  improves  the  land  with  the  consent 
of  the  mortgagor,  and  afterward  proceeds  to 
condemn  it,  but  fails  to  make  the  mortgagee 
a  party,  and  after  a  foreclosure  the  com- 
pany proceeds  to  condemn  the  interest  of 
the  purchaser  at  the  foreclosure  sale,  the 
purchaser  is  not  entitled  to  compensation 
for  the  improvements  placed  upon  the  land 
by  the  company.  St.  Louis,  etc.,  R.  Co.  tv 
Nyce,  61  Kan.  394,  59  Pac.  1040,  48  L.  R.  A. 
241  [overruling  Briggs  v.  Chicago,  etc.,  R. 
Co.,  56  Kan.  526,  43  Pac.  1131]  ;  Philadel- 
phia, etc.,  R.  Co.  V.  Bowman.  23  N.  Y.  App. 
Div.  170,  48  N.  Y.  Suppl.  901  [affirmed  in 
163  N.  Y.  572,  57  N.  E.  1122] ;  St.  Johnsbury, 
etc.,  R.  Co.  V.  Willard,  supra. 

Consent  of  life-tenant. —  The  rule  is  the 
same  where  the  company  enters  with  the 
permission  of  the  life-tenant.  Chicago,  etc., 
R.  Co.  V.  Goodwin,  111  111.  273,  53  Am.  Rep. 
622.  See,  however,  Toledo,  etc.,  R.  Co. 
Dunlap,  47  Mich.  456,  11  N.  W.  271,  holding 
that  where  land  is  subject  to  a  right  of 
dower,  a  railroad  company  cannot  enter  with 
license  from  the  dowress  alone. 

Breach  of  agreement  with  owner. —  Where 
by  a  verbal  agreement  a  landowner  gave  a 
railroad  company  a  free  right  of  way  over 
his  land  on  condition  that  it  would  construct 
ditches  to  carry  off  the  water,  and  upon  the 
company's  failing  to  construct  sufficient 
ditches  the  owner  revoked  the  agreement,  and 
the  company  proceeded  to  condemn  the  land, 
the  increase  in  the  value  of  the  land  by  the 
construction  of  the  railroad  is  not  to  be  con- 
sidered. Texas,  etc.,  R.  Co.  v.  Sutor,  56 
Tex.  496. 

80.  Ellis  V.  Rock  Island,  etc.,  R.  Co.,  125 
111.  82,  17  N.  E.  62;  Cohen  v.  St.  Louis,  etc., 
R.  Co.,  34  Kan.  158,  8  Pac.  138,  55  Am.  Rep. 
242 ;  Searl  v.  Lake  County  School  Dist.  No.  2, 
133  U.  S.  553,  10  S.  Ct.  374,  33  L.  ed.  740. 

81.  Benefits  not  accruing  from  improve- 
ment as  reducing  damages  see  supra,  X,  E,  17» 
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Avitliout  just  comp'ensation  being  made  to  the  owner,  and  contain  no  provision  as 
to  deducting  benefits  in  case  only  a  part  of  a  tract  is  taken.  As  to  whether, 
under  such  a  provision,  the  legislature  may  authorize  or  the  courts  allow  the 
benefits  accruing  to  the  residue  from  the  improvement  to  be  set  otf  against  the 
value  of  the  part  actually  taken  there  is  a  conflict  of  authority.  In  many  states 
this  course  is  allowed.^^    In  others  the  value  of  the  part  of  the  tract  which  is 


Instructions  as  to  benefits  see  infra  XI,  M, 
10. 

82.  California. —  California  Pac.  R.  Co.  v. 
Armstrong,  46  Cal.  85;  San  Francisco,  etc., 
R.  Co.  V.  Caldwell,  31  Cal.  367. 

Colorado. —  Colorado  Cent.  R.  Co.  v.  Hum- 
phrey, 16  Colo.  34,  26  Pac.  165. 

Connecticut. —  Nichols  v.  Bridgeport,  23 
Conn.  189,  60  Am.  Dec.  636. 

Indiana. —  Pittsburgh,  etc.,  R.  Co.  r.  Wol- 
cott,  162  Ind.  399,  69  N.  E.  451 ;  Fifer  v.  Rit- 
ter,  159  Ind.  8,  64  N.  E.  463;  Forsyth  i\  Wil- 
cox, 143  Ind.  144,  41  N.  E.  371;  Goodwine  v. 
Evans,  134  Ind.  262,  33  N.  E.  1031 ;  Hagaman 
V.  Moore,  84  Ind.  496 ;  Indiana  Cent.  R.  Co.  v. 
Hunter,  8  Ind.  74;  Mclntyre  v.  State,  5 
Blackf.  384. 

Louisiana. — Abney  r.  Texarkana,  etc.,  R. 
Co.,  105  La.  446,  29  So.  890;  New  Orleans  Pac. 
R.  Co.  V.  Gay,  31  La.  Ann.  430;  New  Orleans, 
*tc.,  R.  Co.  V.  Lagarde,  10  La.  Ann.  150;  New 
Orleans  Municipality  No.  2  v.  McDonough, 
16  La.  533,  9  Rob.  408;  Jefferson  Police  Jury 
I  .  D'Hemecourt,  7  Rob.  509. 

Massachusetts. — •  Butchers'  "Slaughtering, 
etc.,  Assoc.  V.  Com.,  169  Mass.  103,  47  N.  E. 
599;  Clark  v.  Worcester,  125  Mass.  226;  Wil- 
liams V.  Taunton,  125  Mass.  34 ;  Whitney  v. 
Boston,  98  Mass.  312;  Whitman  v.  Boston, 
«tc.,  R.  Co.,  7  Alien  313;  Upton  v.  South 
Reading  Branch  R.  Co.,  8  Cuah.  600; 
Meacham  v.  Fitchburg  R.  Co.,  4  Cush.  291; 
Callender  v.  Marsh,  1  Pick.  418;  Com.  v. 
Middlesex  County,  9  Mass.  388 ;  Perley  r. 
Chandler,  6  Mass.  454,  4  Am.  Dec.  159;  Com. 
V.  Norfolk  County,  5  Mass.  435;  Com.  v. 
Coombs,  2  Mass.  489. 

Minnesota. —  Homer  v.  Duluth,  70  Minn. 
378,  73  N.  W.  176;  McKusick  v.  Stillwater, 
44  Minn.  372,  46  N.  W.  769 ;  Arbrush  r.  Oak- 
dale,  28  Minn.  61,  9  N.  W.  30;  Winona,  etc., 
R.  Co.  V.  Waldron,  11  Minn.  515,  83  Am.  Dec. 
100. 

Missouri. —  McElrov  v.  Kansas  City,  etc.. 
Air  Line  R.  Co.,  172  Mo.  546,  72  S.  W.  913; 
Kansas  City  v.  Bacon,  157  Mo.  450,  57  S.  W. 
1045;  St.  Joseph  v.  Geiwitz,  148  Mo.  210, 
49  S.  W.  1000;  St.  Louis,  etc.,  R.  Co.  v. 
Fowler,  142  Mo.  670,  44  S.  W.  771;  Lingo  v. 
Burford,  112  Mo.  149,  20  S.  W.  459;  Ragan 
V.  Kansas  City,  etc.,  R.  Co.,  Ill  Mo.  456,  20 
S.  W.  234;  McRevnolds  v.  Kansas  City,  etc., 
R.  Co.,  110  Mo.  484,  19  S.  W.  824  [amrming 
34  Mo.  App.  581] ;  State  v.  Kansas,  89  Mo.  34, 
14  S.  W.  515;  Jackson  County  r.  Waldo,  85 
Mo.  637;  State  v.  St.  Louis,  62  Mo.  244; 
<)uincy,  etc..  R.  Co.  v.  Ridge,  57  Mo.  599; 
Kewby  v.  Platte  County,  25  Mo.  258;  Chi- 
cago, etc.,  R.  Co.  V.  Vivian,  33  Mo.  App.  583. 

New  York. —  Genet  v.  Brooklyn,  99  N.  Y. 
296,  1  N.  E.  777 ;  Long  Island  R.  Co.  r.  Ben- 
rett,  10  Hun  91;  Betts  r.  Williamsburgh,  15 
Barb.  255 ;  Livingston  v.  New  York,  8  Wend. 


85,  22  Am.  Dec.  622.  See,  however.  Matter 
of  Tuthill,  36  N.  Y.  App.  Div.  492,  55  N.  Y. 
Suppl.  657. 

North  Carolina. —  See  Lamb  v.  Elizabeth 
City,  131  N.  C.  241,  42  S.  E.  603,  132  N.  C. 
194,  43  S.  E.  628. 

Ohio. —  Columbus,  etc.,  R.  Co.  v.  Simpson, 
5  Ohio  St.  251;  Kramer  v.  Cleveland,  etc.,  R. 
Co.,  5  Ohio  St.  140;  Browne  v.  Cincinnati,  14 
Ohio  541 ;  Symonds  v.  Cincinnati,  14  Ohio 
147,  45  Am.  Dec.  529. 

Pennsylvania. —  Bigelow  v.  Pittsburg,  189 
Pa.  St.  455,  42  Atl.  110;  Fisher  v.  Baden 
Gas  Co.,  138  Pa.  St.  301,  22  Atl.  29;  Balti- 
more, etc.,  R.  Co.  1-.  Springer,  (1888)  13  Atl. 
76;  Pittsburgh,  etc.,  R.  Co.  v.  Robinson,  95 
Pa.  St.  426;  Allegheny,  etc..  Turnpike  Road 
Co.  V.  Brosi,  22  Pa.  St.  29 ;  Perrysville,  etc., 
Plank-Road  Co.  v.  Thomas,  20  Pa.  St.  91; 
Lodge  V.  Frankford,  etc.,  R.  Co.,  30  Leg.  Int. 
92 ;  Clark  v.  City,  2  Wkly.  Notes  Cas.  396. 

Rhode  Island. —  Central  Land  Co.  v.  Provi- 
dence, 15  R.  I.  246,  2  Atl.  553;  Howard  v. 
Providence,  6  R.  I.  514;  Deblois  v.  Barker, 
4  R.  I.  445 ;  In  re  Dorrance  St.,  4  R.  I.  230. 

South  Carolina. —  Greenville,  etc.,  R.  Co.  v. 
Partlow,  5  Rich.  428. 

Vermont. —  Livermore  r.  Jamaica,  23  Vt. 
361. 

United  States. —  Bauman  r.  Ross,  167  U.  S. 
548,  17  S.  Ct.  066,  42  L.  ed.  270,  holding  that 
congress  has  power  to  direct  that  when  part 
of  a  parcel  of  land  is  appropriated  for  a 
highway  in  the  District  of  Columbia,  the  tri- 
bunal vested  with  the  duty  of  assessing  the 
compensation,  whether  for  the  value  of  the 
part  taken  or  for  the  injury  to  the  rest, 
shall  take  into  consideration,  by  way  of 
lessening  the  whole  or  either  part  of  the 
sum  due  him,  any  special  and  direct  benefits 
capable  of  present  estimate  and  reasonable 
computation,  accruing  to  the  part  not  taken 
for  the  establishment  of  the  highway. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§§  379,  385  et  seq. 

Constitutional  changes. — The  rule  has  since 
been  changed  in  some  of  the  above  states 
by  express  provision  of  the  constitution.  See 
infra,  note  86. 

Special  assessments. — A  law  requiring  com- 
missioners, after  making  a  separate  award 
of  compensation  for  land  taken  or  injured 
and  an  assessment  for  benefits  for  the  cost 
of  the  improvement,  to  deduct  from  the  as- 
sessment, as  respects  particular  lots,  the 
amount  so  awarded  for  lands  condemned  or 
injured,  is  not  unconstitutional.  Genet  v. 
Brooklyn,  99  N.  Y.  296,  1  N.  E.  777 :  Koller 
v.  La  Crosse.  106  Wis.  369,  82  N.  W.  341; 
Holton  V.  Milwaukee,  31  Wis.  27,  where  the 
statute  was  sustained  as  an  exercise  of  the 
taxing  power.  Contra,  McKusick  v.  vStill- 
water,  44  Minn.  372,  46  N.  W.  769. 
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actually  taken  must  be  paid  in  cash,  and  no  deduction  can  be  made  therefrom  on 
account  of  benefits  to  the  residue.^^  It  has  been  held  that  where  the  statute 
makes  no  provision  for  deduction  of  benelits,^'^  and  a  fortiori  where  it  forbids 
their  deduction,^^  they  should  not  be  taken  into  consideration.  In  some  states  the 
constitutions  expressly  provide  that  full  compensation  shall  l)e  made  for  the  land 
taken,  without  any  deduction  on  account  of  benefits  accruing  to  the  residue.^^ 


83.  Alabama. —  Alabama,  etc.,  R.  Co.  i'. 
Burkett,  42  Ala.  83.  See  also  infra,  note 
86. 

District  of  Columbia. —  District  of  Colum- 
bia V.  Armes,  8  App.  Cas.  393;  Maryland, 
etc.,  R.  Co.  V.  Hiller,  8  App.  Cas.  289.  See, 
however,  Bauman  v.  Ross,  167  U.  S.  548,  17 
S.  Ct.  966,  42  L.  ed.  270. 

Georgia. —  Atlanta  v.  Central  R.,  etc.,  Co., 
53  Ga.  120;  Augusta  v.  Marks,  50  Ga.  612; 
Savannah  r.  Hartridge,  37  Ga.  113;  Jones  v. 
Wills  Valley  R.  Co.,  30  Ga.  43. 

Illinois. —  Ginn  v.  Moultrie,  etc.,  Drainage 
Diet.,  188  111.  305,  58  N.  E.  988;  Metropoli- 
tan West  Side  El.  R.  Co.  v.  Springer,  171  111. 
170,  49  N.  E.  416;  McReynolds  v.  Burlington, 
etc.,  R.  Co.,  106  111.  152;  Hyslop  v.  Finch,  99 
111.  171;  Todd  v.  Kankakee,  etc.,  R.  Co.,  78 
111.  530;  Carpenter  v.  Jennings,  77  111.  250. 
The  rule  in  this  state  was  formerly  otherwise. 
Curry  v.  Mt.  Sterling,  15  111.  320;  Alton,  etc., 
R.  Co.  V.  Carpenter,  14  111.  190;  State  v. 
Evans,  3  111.  208. 

Kentucky. —  Covington  v.  Worthington,  88 
Ky.  206,  lb  S.  W.  700,  11  S.  W.  1038,  11  Ky. 
L.  Rep.  141 ;  Louisville,  etc.,  R.  Co.  r.  Glaze- 
brook,  1  Bush  325 ;  Robinson  v.  Robinson,  1 
Duv.  162 ;  Henderson,  etc.,  R.  Co.  Dicker- 
son,  17  B.  Mon.  173,  66  Am.  Dec.  148  {citing 
Sutton  i\  Louisville,  5  Dana  28] ;  Jacob  v. 
Louisville,  9  Dana  114,  33  Am.  Dec.  533;  Rice 
V.  Danville,  etc..  Turnpike  Road  Co.,  7  Dana 
81. 

Maryland. —  Moale  r.  Baltimore,  5  Md. 
314,  61  Am.  Dec.  276. 

Michigan. — Tuller  r.  Detroit,  97  Mich.  597, 
56  N.  W.  1032. 

Mississippi. —  Natchez,  etc.,  R.  Co.  v.  Cur- 
rie,  62  Miss.  506:  Penrice  v.  Wallis,  37  Miss. 
172;  Isom  r.  Mississippi  Cent.  R.  Co.,  36 
Miss.  300 ;  Brown  v.  Beatty,  34  Miss.  227,  69 
Am.  Dec.  389. 

Nebraska. —  Omaha  Southern  R.  Co.  i'. 
Todd,  39  Nebr.  818,  58  N.  W.  289;  Omaha 
V.  Cochran,  30  Nebr.  637,  46  N.  W.  920; 
0;naha  v.  Howell  Lumber  Co.,  30  Nebr.  633, 
46  N.  W.  919;  Fremont,  etc.,  R.  Co.  v.  Mee- 
ker, 28  Nebr.  94,  44  N.  W.  79;  Chicago,  etc., 
R.  Co.  15.  Wiebe,  25  Nebr.  542,  41  N.  W.  297 ; 
Fremont,  etc.,  R.  Co.  v.  Ward,  11  Nebr.  597, 
'  10  N.  W.  524 ;  Fremont,  etc.,  R.  Co.  v.  Lamb, 
11  Nebr.  592,  10  N.  W.  493;  Fremont,  etc., 
R.  Co.  V.  Whalen,  11  Nebr.  585,  10  N.  W. 
491. 

Neio  Jersey. —  Glazier  v.  New  Jersey,  etc., 
R.  Co.,  60  N.  J.  L.  353,  37  Atl.  614;  Carson 
V.  Coleman,  11  N.  J.  Eq.  106.  This  rule 
does  not  apply  where  the  taking  is  by  the 
state  itself  or  by  a  public  corporation.  Ran- 
dolph V.  Union  County,  63  N.  J.  L.  155,  41 
Atl.  960;  Loweree  v.  Newark,  38  N.  J.  L. 
151. 

Oklahoma. —  Guthrie,  etc.,  R.  Co.  v.  Faulk- 
ner, 12  Okla.  532,  73  Pac.  290. 
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Tennessee. —  Paducah,  etc.,  R.  Co.  r.  Sto- 
vall,  12  Heisk.  1 ;  Memphis  v.  Bolton,  9  Heisk. 
508;  Woodfolk  v.  Nashville,  etc.,  R.  Co..  2 
Swan  422. 

Texas. —  Travis  County  v.  Trogdon,  88  Tex. 
302,  31  S.  W.  358;  Dulaney  r.  Nolan  Countv, 
85  Tex.  225,  20  S.  W.  70;  Paris  r.  Mason, 
37  Tex.  447;  Buffalo  Bayou,  etc.,  R.  Co.  r. 
Ferris,  20  Tex.  588;  McNamara  r.  Denison, 
etc.,  R.  Co.,  (Civ.  App.  1898)  45  S.  W.  334; 
Lullamire  v.  Kaufman  Countv,  3  Tex.  App. 
Civ.  Cas.  §  325. 

Virginia. —  Mitchell  r.  Thornton,  21  Graft, 
164. 

Wisconsin. — Robbins  r.  Milwaukee,  etc.,  R. 
Co.,  6  Wis.  636;  Milwaukee,  etc.,  R.  Co. 
Eble,  3  Pinn.  334,  4  Chandl.  68. 

England. —  Senior  r.  Metropolitan  R.  Co., 
2  H.  &  C.  258.  0  Jur.  N.  S.  802,  32  L.  J.. 
Exch.  225,  8  L.  T.  Rep.  N.  S.  544,  11  Wkly. 
Rep.  836. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  378  et  seq. 

84.  District  of  Columbia  v.  Prospect  Hill 
Cemetery,  5  App.  Cas.  (D.  C.)  497.  Contra, 
Chesapeake,  etc..  Canal  Co.  v.  Keys,  5  Fed, 
Cas.  No.  2,649,  3  Cranch  C.  C.  599,  semJyle. 

85.  Arkansas. —  Little  Rock,  etc.,  R.  Co.  i\ 
Allister,  68  Ark,  600,  60  S.  W.  953. 

Illinois. —  Wilson  v.  Rockford,  etc.,  R.  Co., 
59  111.  273. 

Indiana. —  Grand  Rapids,  etc.,  R.  Co.  r. 
Horn,  41  Ind.  479;  White  Water  Valley  R, 
Co.  V.  McClure,  29  Ind.  536;  Evansville,  etc., 
Straight  Line  R.  Co.  v.  Cochran,  10  Ind.  560,- 
Evansville,  etc..  Straight  Line  R.  Co.  i\ 
Fitzpatrick,  10  Ind.  120;  Newcastle,  etc.,  R, 
Co.  V.  Brumback,  5  Ind.  543 ;  McMahon  r. 
Cincinnati,  etc.,  Short-Line  R.  Co.,  5  Ind. 
413. 

Louisiami. —  Vicksburg,  etc.,  R.  Co.  v.  Cal- 
derwood,  15  La.  Ann.  481. 

New  Jersey. —  Swayze  v.  New  Jersey  Mid- 
land R.  Co.,  36  N.  J.  L.  295. 

Neio  York. —  Saxton  r.  New  York  El.  R. 
Co.,  139  N.  Y.  320,  34  N.  E.  728;  Bookman  v. 
New  York  El.  R.  Co.,  137  N.  Y.  302,  33  N.  K 
333;  Bohm  v.  Metropolitan  El.  R.  Co.,  129' 
N.  Y.  576,  29  N.  E.  802,  14  L.  R.  A.  344; 
Hill  V.  Mohawk,  etc.,  R.  Co.,  7  N.  Y.  152  [af- 
firminci  5  Den.  206]  ;  Lewiston,  etc.,  R.  Co. 
V.  Aver,  27  N.  Y.  App.  Div.  571,  50  N.  Y. 
Suppl.  502;  Matter  of  Forty-Eighth  St.,  19 
N.  Y.  App.  Div.  602,  46  N.  Y.  Suppl.  311; 
Matter  of  Brooklyn  El.  R.  Co.,  55  Hun  165, 
8  N:  Y.  Suppl.  78;  In  re  New  York,  etc.,  R. 
Co.,  35  Hun  260;  Matter  of  Kingsbridge 
Road,  34  Misc.  729,  70  N.  Y.  Suppl.  1029; 
Matter  of  State  Reservation,  16  Abb.  N,  Cas. 
159. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain,'' 
§§  386,  389. 

86.  Alabama. —  Faust  r.  Huntsville,  83 
Ala.  279,  3  So.  771. 
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b.  Set  Off  Against  Damage  to  Residue.  Where  a  constitution  contains  no  pro- 
vision as  to  deducting  benefits,  but  provides  merely  tiiat  private  property  shall  not 
be  taken  for  public  use  v^ithout  compensation,  it  is  competent  for  the  legislature 
to  provide  that  where  only  a  part  of  a  tract  is  taken  for  a  public  use  the  benefits 
accruing  to  the  residue  shall  be  set  off  against  the  damages  thereto,  or  for  the 
courts  to  allow  such  deduction.^^    Thus  any  enhancement  in  the  market  value  of 


Arhansa8. — Cribbs  x\  Benedict,  64  Ark.  555, 
44  S.  W.  707. 

California. — ■  Beveridge  v.  Lewis,  137  Cal. 
619,  67  Pae.  1040,  70  Pac.  1083,  59  L.  R.  A. 
581 ;  Los  Angeles,  etc.,  R.  Co.  v.  Rmnpp,  104 
Cal.  20,  37  Pac.  859 ;  San  Bernardino,  etc.,  R. 
Co.  V.  Haven,  94  Cal.  489,  29  Pac.  875;  San 
Jose,  etc.,  R.  Co.  v.  Mavne,  83  Cal.  566,  23 
Pac,  522;  Pacific  Coast  R.  Co.  v.  Porter,  74 
Cal.  261,  15  Pac.  774;  Tehama  County  v. 
Bryan,  68  Cal.  57,  8  Pac.  673.  This  provision 
is  limited  to  a  right  of  way  taken  by  a  pri- 
vate corporation.  Moran  v.  Farley,  (Cal. 
1889)  21  Pac.  1135;  Moran  v.  Ross,'  79  Cal. 
549,  21  Pac.  958. 

Iowa. —  Haggard  v.  Algona  Independent 
School  Dist.,  113  Jowa  486,  85  N.  W.  777; 
Britton  v.  Des  Moines,  etc.,  R.  Co.,  59  Iowa 
540,  13  N.  W.  710;  Bland  r.  Hixenbaugh,  39 
Iowa  532;  Frederick  v.  Shane,  32  Iowa  254; 
Israel  v.  Jewett,  29  Iowa  475;  Deaton  v. 
Polk  County,  9  Iowa  594. 

Kansas. —  Chicago,  etc.,  R.  Co.  r.  Emery, 
51  Kan.  16,  32  Pac.  631 ;  Florence,  etc.,  R.  Co. 
r.  Shepherd,  50  Kan.  438,  31  Pac.  1002;  Chi- 
cago, etc.,  R.  Co.  r.  Woodward,  47  Kan.  191, 
27  Pac.  836;  Interstate  Consol.  Rapid  Tran- 
sit, etc.,  R.  Co.  r.  Simpson,  45  Kan.  714,  26 
Pae.  393 ;  Leroy,  etc.,  R.  Co.  r.  Ross,  40  Kan. 
598,  20  Pac.  197,  2  L.  R.  A.  217.  This  pro- 
vision applies  only  to  canals,  railroads,  and 
other  similar  cases,  in  which  some  corpora- 
tion takes  a  use  or  benefit  in  the  proposed 
way,  other  than  the  use  and  benefit  enjoyed 
by  the  public.  It  does  not  apply  to  the  tak- 
ing of  land  for  a  public  road,  since  the  road 
is  not  for  the  use  of  a  corporation,  but  for 
the  public  itself.  Trosper  r.  Saline  County, 
27  Kan.  391;  Pottawatomie  County  Com'rs 
V.  O'Sullivan,  17  Kan.  58. 

Ohio. —  Cincinnati,  etc.,  R.  Co.  v.  Cincin- 
nati, 62  Ohio  St.  465,  57  N.  E.  229,  49  L.  R.  A. 
566;  Cincinnati,  etc.,  R.  Co.  v.  Longworth, 
30  Ohio  St.  108;  Cleveland  v.  Wick,  is  Ohio 
St.  303;  Giesy  v.  Cincinnati,  etc.,  R.  Co.,  4 
Ohio  St.  308;  Lorain  St.  R.  Co.  v.  Sinning, 
17  Ohio  Cir.  Ct.  649. 

Washington. —  Kaufman  v.  Tacoma,  etc., 
R.  Co.,  11  Wash.  632,  40  Pac.  137.  This  pro- 
vision is  limited  to  cases  where  the  land  is 
taken  by  a  private  corporation.  Jones  v. 
Seattle,  23  Wash.  753,  63  Pac.  553;  Lewis  v. 
Seattle,  5  Wash.  741,  32  Pac.  794. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§§  386,  389. 

87.  California. —  Moran  v.  Farley,  (1889) 
21  Pac.  1135;  Moran  v.  Ross,  79  Cal.  549, 
21  Pac.  958.  It  is  otherwise  provided  by  the 
constitution  in  case  a  right  of  way  is  taken 
by  a  private  corporation.  Moran  v.  Farley, 
supra;  Moran  v.  Ross,  snpra. 

Georgia. —  Atlanta  v.  Central  R.,  etc.,  Co., 
53  Ga."l20:  Augusta  v.  Marks.  50  Ga.  612; 
Jones  I'.  Wills  Valley  R.  Co.,  30  Ga.  43. 


Illinois. —  Schroeder  v.  Joliet,  189  111.  48,, 
59  N.  E.  550,  52  L.  R.  A.  634;  Lyon  v.  Ham- 
mond, etc.,  R.  Co.,  167  111.  527,  47  N.  E. 
775;  Osgood  v.  Chicago,  154  111.  194,  41  N.  E. 
40  [affirming  44  111.  App.  532]  ;  Lake  Shore, 
etc.,  R.  Co.  V.  Baltimore,  etc.,  R.  Co.,  14^^ 
111.  272,  37  N.  E.  91;  Harwood  v.  Blooming- 
ton,  124  111.  48,  16  N.  E.  91;  Todd  v.  Kan- 
kakee,  etc.,  R.  Co.,  78  111.  530:  Wilson  t\ 
Rockford,  etc.,  R.  Co.,  59  111.  273;  Chicago^ 
V.  Webb,  102  111.  App.  232. 

Kentucky. —  Elizabethtown,  etc.,  R.  Co.  v. 
Helm,  8  Bush  681;  Louisville,  etc.,  R.  Co.  r. 
Glazebrook,  1  Bush  325 ;  Henderson,  etc.,  R.. 
Co.  r.  Dickerson,  17  B.  Mon.  173,  66  Am.  Dec. 
148;  Jacob  v.  Louisville,  9  Dana  114,  33  Am. 
Dec.  533. 

Louisiana. —  Vicksburg,  etc.,  R.  Co.  v.  CaU 
derwood,  15  La.  Ann.  481. 

Missouri. —  McElroy  v.  Kansas  Citv,  etc.,. 
Air  Line  R.  Co.,  172  Mo.  546,  72  S.  W.  913. 

Nebraska. —  Omaha  v.  Howell  Lumber  Co.,. 
30  Nebr.  633,  46  N.  W.  919;  Wagner  v.  Gage- 
County,  3  Nebr.  237. 

Ohio. —  Cleveland,  etc.,  R.  Co.  r.  Ball,  5 
Ohio  St.  568;  Ohio  Southern  R.  Co.  v.  Raw- 
lins, 4  Ohio  S.  &  C.  PI.  Dec.  483. 

Oregon. —  Oregon  Cent.  R.  Co.  r.  Wait,  3 
Oreg.  428. 

Tennessee. —  Paducah,  etc.,  R.  Co.  v.  Sto- 
vall,  12  Heisk.  1 ;  Woodfolk  v.  Nashville,  etc., 
R.  Co.,  2  Swan  422. 

Texas. —  Travis  County  r.  Trogdon,  88  Tex. 
302,  31  S.  W.  358;  Buffalo  Bayou,  etc.,  R.  Co. 
r.  Ferris,  26  Tex.  588;  Worsham  v.  Gaines- 
ville, etc.,  R.  Co.,  3  Tex.  App.  Civ.  Cas.  §  425 ; 
Davidson  v.  Houston,  etc.,  R.  Co.,  3  Tex.  App. 
Civ.  Cas.  §  400;  Southern  Cotton  Press,  etc.,. 
Co.  V.  Galveston  Wharf  Co.,  3  Tex.  App.  Civ. 
Cas.  §  256;  McDonald  v.  Texas,  etc.,  R.  Co., 
1  Tex.  Unrep.  Cas.  191. 

Virginia. —  Mitchell  v.  Thornton,  21  Gratt. 
164. 

Wisconsin. —  Chapman  v.  Oshkosh,  etc.,  R. 
Co.,  33  Wis.  629;  Milwaukee,  etc.,  R.  Co.  v\ 
Eble,  3  Finn.  334,  4  Chandl.  68. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  380  et  seg. 

Contra. —  New  Orleans,  etc.,  R.  Co.  v.  Moye,. 
39  Miss.  374;  Isom  v.  Mississippi  Cent.  R. 
Co.,  36  Miss.  300  (semhle)  ;  Brown  v.  Beatty, 
34  Miss.  227,  69  Am.  Dec.  389  {semhle). 

In  other  words,  in  estimating  the  damage 
done  to  the  property  not  actually  taken,  the- 
effect  of  the  improvement  on  the  whole  prop- 
erty should  be  considered,  and  not  merely  a 
part  of  it.  If  one  part  of  the  property  is; 
damaged  and  another  part  specially  benefited,, 
so  that  the  value  of  the  whole  is  not  dimin- 
ished,  there  is  no  damage  done.  Shawneetown- 
V.  Mason,  82  111.  337,  25  Am.  Rep.  321.  Seer 
supra,  X,  E,  3. 

This  rule  may  be  avoided  by  agreement.. 
Thus  where  a  landowner  consents  to  the  con- 
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abutting  property  caused  by  the  construction  of  a  public  improvement  in  the 
street  may  properly  be  set  oif  against  the  resulting  damages  to  such  property.^ 

c.  Set  Off  Against  Damage  to  Separate  Tract.  The  benefit  resulting  to  one 
lot  or  tract  from  an  improvement  cannot  be  set  off  in  determining  the  compensa- 
tion or  damages  due  to  the  same  owner  for  the  taking  or  injuring  of  a  separate 
and  distinct  although  contiguous  tract,^^    Thus  the  damage  done  to  one  piece  of 


struction  by  a  railroad  company  of  a  bulk- 
head outside  of  its  right  of  way,  on  condition 
that  it  shall  be  without  cost  or  expense  to 
him,  the  increased  value  of  his  land  by  reason 
of  the  bulkhead  cannot  be  set  off  against  the 
damages  resulting  from  the  taking  of  a  por- 
tion of  the  land  for  the  right  of  way.  Har- 
ris V.  Schuylkill  River  East  Side  R.  Co.,  141 
Pa.  St.  242,  21  Atl.  590,  23  Am.  St.  Rep.  278. 
So  where  a  contract  between  a  railroad  com- 
pany and  an  owner  of  land  provided  for  the 
running  of  the  railroad  over  the  land,  and 
that  the  owner  was  to  be  allowed  and  paid 
the  value  of  the  bridge  abutments  on  his  land, 
as  well  as  for  the  land  taken,  damages  to  the 
land  could  be  paid  only  in  money,  and  not 
by  setting  off  against  them  benefits  to  lands 
not  taken.  McElroy  v.  Kansas  City,  etc.. 
Air  Line  R.  Co.,  172  Mo.  546,  72  S.  W.  913. 

Improvement  to  be  considered  as  a  whole. 
—  Although  a  part  of  the  improvement, 
standing  alone,  has  resulted  in  damage  to 
the  property,  yet  if,  when  the  improvement 
is  taken  into  consideration,  a  benefit  and  not 
a  loss  has  been  the  result,  the  owner  is  not 
entitled  to  recover  damages,  no  part  of  the 
property  having  been  actually  taken.  Wa- 
bash, etc.,  R.  Co.  V.  McDougail,  126  111.  Ill, 
18  N.  E.  291,  9  Am.  St.  Rep.  539,  1  L.  R.  A. 
207 ;  Page  v.  Chicago,  etc.,  R.  Co.,  70  111.  324 : 
Chicago  V.  Webb,  102  111.  App.  232;  Lehigh 
Valley  Coal  Co.  t\  Chicago,  26  Fed.  415. 

88.  Georgia. —  Guess  v.  Stone  Mountain 
Oranite,  etc.,  Co.,  72  Ga.  320.  See,  however, 
Davis  V.  East  Tennessee,  etc.,  R.  Co.,  87  Ga 
G05,  13  S.  E.  567. 

Illinois. —  Shawneetown  v.  Mason,  82  111 
337,  25  Am.  Rep.  321. 

Kentucky. —  Jeffersonville,  etc.,  R.  Co.  v 
Esterle,  13  Bush  667. 

Missouri. —  Wolters  v.  St.  Louis,  132  Mo.  1, 
33  S.  W.  441  (erection  of  bridge)  ;  Porter  v. 
North  Missouri  R.  Co.,  33  Mo.  128. 

New  York. —  Saxton  v.  New  York  El.  R. 
€o.,  139  N.  Y.  320,  34  N.  E.  728;  Bischoff  v. 
New  York  El.  R.  Co.,  138  N.  Y.  257,  33  N.  E. 
1073;  Sperb  v.  Metropolitan  El.  R.  Co.,  137 
N.  Y.  596,  33  N.  E.  319  [reversing  60  N.  Y. 
Super.  Ct.  347,  17  N.  Y.  Suppl.  469] ;  Sloane 
V.  New  York  El.  R.  Co.,  137  N.  Y.  595,  33 
N.  E.  335  [reversing  63  Hun  300,  17  N.  Y. 
Suppl.  769]  ;  Sutro  v.  Manhattan  R.  Co.,  137 
N.  Y.  592,  33  N.  E.  334;  Bookman  v.  New 
York  El.  R.  Co.,  137  N.  Y.  302,  33  N.  E. 
333 ;  Odell  v.  New  York  El.  R.  Co.,  130  N.  Y. 
690,  29  N.  E.  998;  Auchincloss  v.  Metropoli- 
tan El.  R.  Co.,  69  N.  Y.  App.  Div.  63,  74 
N.  Y.  Suppl.  534 ;  Lazarus  v.  Metropolitan  El. 
R.  Co.,  5  N.  Y.  App.  Div.  398,  39  N.  Y.  Suppl. 
294;  Buck  v.  Metropolitan  El.  R.  Co.,  73 
Hun  251,  25  N.  Y.  Suppl.  1048;  Storck  v. 
Metropolitan  El.  R.  Co.,  59  N.  Y.  Super.  Ct. 
588,  14  N.  Y.  Suppl.  311 ;  Krumwiede  v.  Man- 
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hattan  R.  Co.,  9  Misc.  552,  30  N.  Y.  Suppl. 
400;  Nette  v.  New  York  El.  R.  Co.,  2  Misc. 
(N.  Y.)  62,  20  N.  Y.  Suppl.  844;  Betjeman 
V.  New  York  El.  R.  Co.,  1  Misc.  138,  20 
N.  Y.  Suppl.  628;  Steinmetz  v.  Metropoli- 
tan El.  R.  Co.,  18  N.  Y.  Suppl.  209;  Jones  v. 
New  York  El.  R.  Co.,  18  N.  Y.  Suppl.  134; 
Brush  V.  Manhattan  R.  Co.,  17  N.  Y.  Suppl. 
540  [affirming  13  N.  Y.  Suppl.  908,  26  Abb. 
N.  Cas.  73] ;  Wiener  v.  New  York  El.  R.  Co., 
16  N.  Y.  Suppl.  913;  Purdy  v.  Manhattan  El. 
R.  Co.,  13  N.  Y.  Suppl.  295. 

West  Virginia. —  Guinn  v.  Ohio  Riven  R. 
Co.,  46  W.  Va.  151,  33  S.  E.  87,  76  Am.  St. 
Rep.  806. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  382. 

Where  the  grade  of  a  street  has  been  raised 

in  the  construction  of  an  approach  to  a  via- 
duct, the  owner  of  abutting  land  cannot  re- 
cover damages  unless  his  property  has  been 
damaged  more  than  it  has  been  benefited. 
Springer  v.  Chicago,  135  111.  552,  26  N.  E. 
514,  12  L.  R.  A.  609  [affirming  37  111.  App. 
206];  Elgin  v.  Eaton,  83  111.  535,  25  Am. 
Rep.  412.  So  any  enhancement  in  the  market 
value  of  abutting  property  by  the  location  of 
a  railroad  in  a  street  is  a  proper  set-oflF 
against  the  damage  resulting  from  the  change 
of  grade.  Wolff  v.  Georgia  Southern,  etc., 
R.  Co.,  94  Ga.  555,  20  S.  E.  484.  Compcure 
Eachus  V.  Los  Angeles  Consol.  Electric  R. 
Co.,  103  Cal.  614,  37  Pac.  750,  42  Am.  St. 
Rep.  149. 

Ownership  of  fee. —  Where  premises  abut- 
ting on  a  street  of  which  the  fee  is  owned  by 
the  city  are  more  valuable  after  an  elevated 
railroad  has  been  constructed  than  they 
would  have  been  without  it,  the  owner  is  not 
entitled  to  compensation  for  the  easements 
of  light,  air,  and  access  taken  by  the  railroad. 
Krumwiede  v.  Manhattan  R.  Co.,  9  Misc. 
(N.  Y.)  552,  30  N.  Y.  Suppl.  400. 

89.  Illinois. —  Pittsburg,  etc.,  R.  Co.  v. 
Reich,  101  111.  157;  Peoria,  etc.,  R.  Co.  v. 
Laurie,  63  111.  264. 

Indiana. —  Vanblaricum  v.  State,  7  Blackf. 
209;  State  v.  Digby,  5  Blackf.  543;  Mc- 
Intire  v.  State,  5  Blackf.  384. 

Iowa. — Koestenbader  v.  Pierce,  41  Iowa  204. 

Massachusetts. —  Dickenson  v.  Fitchburg, 
13  Gray  546. 

Missouri. —  Farrar  v.  Midland  Electric  R. 
Co.,  101  Mo.  App.  140,  74  S.  W.  500. 

Pennsylvania. — Root's  Case,  77  Pa.  St.  276. 

Texas. — Harrison  v.  Sulphur  Springs,  (Civ. 
App.  1902)  67  S.  W.  515. 

Washington. —  See  Lewis  v.  Seattle,  5 
Wash.  741,  32  Pac.  794. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§§  383,  388. 

See,  however,  Wilcox  v.  Meriden,  57  Conn. 
120,  17  Atl.  366  (holding  that  where  a  city 
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land  tliroiigli  which  a  railroad  is  rim  cannot  be  compensated  by  benefits  accruing 
to  another  and  separate  piece  of  laud  through  which  it  does  not  run,  although 
both  pieces  belong  to  the  same  person.^ 

d.  Set  Off  of  Benefits  From  Another  Improvement.  The  benefits  which  may 
be  considered  are  those  which  are  derived  from  the  improvement  for  which  the 
land  is  to  be  condenmed,  and  not  those  derived  from  other  improvements.^^ 

e.  Character  of  Benefits  —  (i)  In  General.  The  benefits  which  may  be  set 
off  against  the  damages  where  part  of  a  tract  is  taken  in  the  exercise  of  the 
right  of  eminent  domain  are  those  accruing  to  the  residue  of  the  tract  from  the 
construction  of  the  improvement.^^    They  must  be  actual  and  appreciable**  and 


charter  directs  the  damages  to  owners  of  land 
taken  for  public  purposes  to  be  appraised,  and 
all  benefits  to  persons  whose  property  is 
specially  benefited  to  be  -  assessed,  and  pre- 
scribes that  if  an  assessment  and  appraisal 
are  made  in  favor  of  and  against  the  same 
person  the  difference  shall  be  paid  by  the  city 
or  the  person  as  the  case  may  be,  benefits 
accruing  to  owners  of  land  in  severalty  may 
be  deducted  from  the  damages  caused  by 
taking  the  whole  of  the  land  owned  jointly 
by  them  and  used  by  them  as  a  passway  to 
their  several  lots)  ;  Lowerre  r.  New  York,  46 
Hun  (N.  Y.)  253  (holding  that  where  the 
amounts  awarded  for  the  taking  of  different 
lots  owned  by  the  same  person  were  aggre- 
gated, and  the  amounts  assessed  as  benefits 
were  aggregated,  and  a  balance  was  struck, 
the  irregularity  in  making  the  deduction  did 
not  entitle  the  owner  to  recover  the  awards 
without  deducting  the  benefits  assessed ) . 

What  constitutes  separate  tract. —  Where  a 
town  has  been  laid  out  into  blocks  and  streets 
for  many  years,  and  has  always  been  so  recog- 
nized and  dealt  with  by  the  owners  and  peo- 
ple, the  blocks  should  be  treated  as  distinct 
tracts  for  the  purpose  of  assessing  damages 
done  by  a  railroad  running  through  any  of 
them,  although  the  plat  of  the  town  may  not 
have  been  made  according  to  the  statute. 
Todd  V.  Kankakee,  etc.,  R.  Co.,  78  111.  530. 
Where,  however,  a  part  of  a  farm  has  been 
temporarily  leased  as  a  separate  holding 
but  divided  from  the  rest  only  by  a  surveyor's 
line,  the  owner  cannot  exclude  such  portion 
from  consideration  and  treat  it  as  a  separate 
lot,  so  as  to  recover  for  the  residue  being  cut 
off  from  the  public  road ;  but  the  farm  is  to 
be  treated  as  a  whole,  and  the  benefit  to  one 
portion  should  be  considered  in  connection 
with  the  disadvantage  resulting  to  another. 
Baltimore,  etc.,  R.  Co.  v.  Springer,  (Pa.  1888) 
13  Atl.  76.    See  also  supra,  X,  E,  19,  c. 

90.  Todd  V.  Kankakee,  etc.,  R.  Co.,  78  111. 
530;  St.  Louis,  etc.,  R.  Co.  v.  Brown,  58  111. 
61 ;  Meacham  v.  Fitchburg  R.  Co.,  4  Cush. 
(Mass.)  291;  In  re  Brooklyn  El.  R.  Co.,  87 
Hun  (N.  Y.)  104,  33  N.  Y.  Suppl.  974  [dis- 
tinguishing Rich  r.  Manhattan  R.  Co.,  19 
N.  Y.  Suppl.  543]  ;  St.  Paul  The  Apostle 
Missionary  Soc.  v.  New  York  El.  R.  Co.,  12 
Misc.  (N.  Y.)  359,  33  N.  Y.  Suppl.  648; 
Philadelphia,  etc.,  R.  Co.  v.  Gilson,  8  Watts 
(Pa.)  243;  Baltimore,  etc.,  R.  Co.  v.  Sprin- 
ger, 21  Wkly.  Notes  Cas.  (Pa.)  143;  Harris- 
burg,  etc.,  R.  Co.  V.  Moore,  4  Wkly.  Notes 
Cas.  (Pa.)  532. 

[49] 


This  rule  does  not  apply  in  an  action  to 
restrain  the  operation  of  an  elevated  railroad 
in  front  of  plaintiff's  lots,  all  on  the  same 
street  and  within  a  few  blocks  of  each  other 
but  not  contiguous;  and  hence  the  benefits 
peculiar  to  one  lot  from  the  operation  of  the 
road  may  be  ofl'set  against  the  damage  to  the 
others.  Rich  v.  New  York  El.  R.  Co.,  16 
Daly  (N.  Y.)  518,  14  N.  Y.  Suppl.  167. 

91.  Weckler  v.  Chicago,  61  111.  142  (hold- 
ing that  where  a  person's  property  is  con- 
demned for  the  opening  of  a^  alley  running 
east  and  west  through  a  block,  he  should  not 
be  charged  for  benefits  he  may  derive  by 
widening  an  alley  running  north  and  south 
through  the  same  block)  ;  Gile  v.  Stevens, 
13  Gray  (Mass.)  146  (holding  that  the 
benefit  to  a  meadow  below  a  mill-dam  from 
a  ditch  dug  at  the  time  of  the  erection  of  the 
dam  by  its  owner  through  his  own  land  be- 
low the  meadow  cannot  be  set  off  against  the 
injury  to  the  meadow  by  the  subsequent 
flowing  occasioned  by  the  dam)  ;  McKusick 
V.  Stilhvater,  44  Minn.  372,  46  N.  W.  769; 
McElheny  v.  McKeesport,  etc..  Bridge  Co., 
153  Pa.  St.  108,  25  Atl.  1021  (holding  that 
in  a  proceeding  to  condemn  land  needed  in 
changing  the  plan  of  a  bridge,  benefits  caused 
by  the  original  erection  of  the  bridge,  for 
which  other  land  of  the  same  person  had  been 
condemned,  should  not  be  considered). 

92.  Butchers'  Slaughtering,  etc.,  Assoc.  v. 
Com.,  169  Mass.  103,  47  N.  E.  599,  where  it 
was  said  that  benefits  accruing  to  the  busi- 
ness conducted  by  a  landowner  on  premises 
through  which  a  s^wer  is  laid,  as  distin- 
guished from  benefits  accruing  to  the  land  in 
view  of  its  adaptability  to  that  business,  can- 
not be  allowed. 

93.  State  v.  Evans,  3  111.  208,  holding  that 
the  benefit  which  results  to  the  land  from  the 
construction  of  a  railroad  is  the  question  for 
consideration,  and  not  that  which  results 
from  its  location. 

94.  Gile  V.  Stevens,  13  Gray  (Mass.)  146; 
Richmond  Traction  Co.  v.  Murphy,  98  Va. 
104,  34  S.  E.  982. 

Availability  of  benefit. —  The  reasonable 
cost  of  making  practically  available  to  the 
owner  any  special  and  particular  benefit  from 
the  construction  of  a  public  sewer  should  be 
considered  in  determining  the  amount  which  is 
to  be  set  off  against  the  damages.  Butchers' 
Slaughtering,  etc.,  Assoc.  v.  Com.,  163  Mass. 
386,  40  N.  E.  176.  So  where  land  is  taken  for 
a  street,  the  owner  may  meet  evidence  offered 
by  the  city  to  show  that  he  was  benefited 
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not  conjectural ;  and  they  must  be  the  direct  and  proximate  result  of  the 
improvement,  remote  benefits  not  being  taken  into  consideration.^^ 

(ii)  General  and  Special  Benefits.  General  benelits  resulting  to  the 
owner  in  common  with  the  public  are  not  to  be  set  off  against  the  value  of  the 
property  taken  or  the  damage  to  that  injured  in  making  an  improvement.  That 


because  the  burden  of  repairing  the  street  was 
no  longer  upon  him  by  showing  what  the  fair 
cost  of  keeping  the  street  in  repair  would  be. 
Beale  v.  Boston,  166  Mass.  53,  43  N.  E.  1029. 
And  the  fact  that  the  construction  of  an  ele- 
vated railroad  in  a  street  had  caused  property 
in  the  immediate  vicinity  of  the  terminal 
point  of  a  surface  railroad  to  increase  in 
value  by  being  applied  to  different  uses  than 
formerly  is  not  sufficient  to  warrant  a  find- 
ing that  the  terminal  property  has  itself 
increased  in  value,  since  the  surface  railroad 
company  cannot  devote  it  with  profit  to  any 
other  use.  Sixth  Ave.  R.  Co.  v.  Manhattan 
R.  Co.,  14  N.  Y.  Suppl.  97. 

Highway  over  railroad. —  "V\^ere  a  highway 
is  laid  out  across  the  tracks  of  a  railroad 
company,  the  conlpany  cannot  be  charged 
with  any  supposed  benefits.  Boston,  etc., 
R.  Co.  V.  Middlesex  County,  1  Allen  (Mass.) 
324;  Old  Colony,  etc.,  R.  Co.  v.  Plymouth 
County,  14  Gray  (Mass.)  155;  St.  Paul,  etc., 
R.  Co.  V.  Minneapolis,  35  Minn.  141,  27  N,  W. 
500;  Morris,  etc.,  R.  Co.  v.  Orange,  63  N.  J. 
L.  252,  43  Atl.  730,  47  Atl.  363. 

95.  Chicago  v.  Lonergan,  196  111.  518,  63 
N.  E.  1018;  Roberts  v.  Brown  County,  21 
Kan.  247 ;  Drury  v.  Midland  R.  Co.,  127  Mass. 
571  (holding  that  where  a  railroad  company 
appropriates  the  exclusive  use  of  a  part  of 
certain  flats,  thereby  injuring  the  remaining 
part,  the  possibility  that  the  company  might 
be  willing  to -allow  spur  tracks  to  be  built  on 
the  remaining  flats  for  the  purpose  of  filling 
them  or  for  business  purposes  is  not  to  be 
taken  into  consideration)  ;  Brown  v.  Provi- 
dence, etc.,  R.  Co.,  5  Gray  (Mass.)  35  (hold- 
ing that  evidence  that  the  residue  of  the  land 
would  be  benefited  by  the  location  of  a  station 
on  the  land  taken  for  a  railroad  is  not  admis- 
sible, where  no  act  has  been  done  by  the  com- 
pany toward  establishing  a  station)  ;  Penrice 
V.  Wallis,  37  Miss.  172. 

Future  benefits. —  A^Hiile  the  jury  may  not 
charge  the  land  for  benefits  to  accrue  in  the 
future,  yet  they  may  allow  a  charge  for  the 
value  of  the  present  opportunity  for  future 
enhancement.  Fifer  v.  Ritter,  159  Ind.  8, 
64  N.  E.  463.  But  improvements  which  a 
railroad  company  proposes  to  make  in  the 
future,  unconnected  with  finishing  the  road, 
cannot  found  a  claim  of  benefits.  Pittsburg, 
etc.,  R.  Co.  r.  Rose,  74  Pa.  St.  362. 

Elevating  tracks. —  In  an  action  against  a 
city  for  injuries  caused  by  requiring  the  ele- 
vation of  a  railroad  track,  any  danger  to 
plaintiff  and  his  family  before  the  elevation  of 
the  track  and  any  greater  safety  after  that 
event  is  not  speculative  and  may  be  consid- 
ered in  estimating  the  damages  and  benefits. 
Chicago  V.  Webb,  102  111.  App.  232. 

86.  Kansas. —  Roberts  v.  Brown  County,  21 
Kan.  247. 
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Massachusetts. —  Childs  v.  New  Haven,  etc.^ 
Co.,  133  Mass.  253,  holding  that  evidence 
that  the  construction  of  the  railroad  would 
increase  the  demand  for  chestnut  ties  is  not 
admissible,  although  there  is  chestnut  tim- 
ber on  the  land,  such  benefit  being  too  remote. 

New  York. —  Jefferson  v.  New  York  EL 
R.  Co.,  11  N.  Y.  Suppl.  488. 

South  Carolina. —  Greenville,  etc.,  R.  Co.  v. 
Partlow,  5  Rich.  428,  holding  that  if  an  en- 
hanced value  is  not  owing  to  the  construction 
of  the  road  but  to  an  accidental  demand,  the 
owner  is  not  chargeable  with  it  as  an  item  of 
benefit. 

Texas. —  Anderson  v.  Wharton  County,  27 
Tex.  Civ.  App.  115,  65  S.  W.  643,  holding  that 
an  advantage  to  a  farm  owing  to  the  building 
of  a  town  because  of  a  road  and  the  establish- 
ment of  a  public  gin  at  the  town  was  too 
remote  to  afford  a  basis  for  a  finding  to  the 
effect  that  there  had  been  a  benefit  from  the 
road. 

Washington. —  Seattle,  etc.,  R.  Co.  v.  Gil- 
christ, 4  Wash.  509,  30  Pac.  738,  holding 
that  it  is  not  material  that  the  market  value 
of  lands  has  increased  in  other  counties  where 
a  railroad  runs,  if  there  is  no  offer  to  show 
that  the  increase  is  directly  due  to  the  build- 
ing of  the  road. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain,"^ 
§  392. 

See,  however,  St.  Louis,  etc.,  R.  Co.  v. 
Knapp,  etc.,  Co.,  160  Mo.  396,  61  S.  W.  300, 
holding  that  where  land  of  an  abutting  owner 
was  much  lower  than  the  grade  of  the  street 
and  of  a  railroad,  a  change  in  the  level  which 
would  render  useful  surface  crossings  over 
the  railroad  is  not  so  remote  as  to  be  excluded 
from  consideration. 

Previous  enjoyment  of  benefit. —  If  the 
owner  previously  enjoyed  the  benefit,  he  is 
not  chargeable  with  it,  since  it  is  not  due 
to  the  improvement.  Barrall  v.  Quick,  111 
Ky.  22,  63  S.  W.  33,  23  Ky.  L.  Rep.  421; 
Anderson  v.  Wharton  County,  27  Tex.  Civ. 
App.  115,  65  S.  W.  643. 

Proximate  cause. —  A  rise  in  the  value  of 
property  after  the  construction  of  a  railroad 
will  not  be  attributed  exclusively  to  the  bene- 
ficial effects  of  the  road,  if  it  appears  that 
about  the  time  of  its  construction  property 
generally  was  beginning  to  recover  from  the 
depression  caused  bv  a  financial  panic.  Mo- 
range  i?.  New  YorK  EL  R.  Co.,  74  Hun  (N.  Y.) 
393,  26  N.  Y.  Suppl.  584.  So  where  the  rental 
value  increased  twenty  per  cent  after  the 
erection  of  the  road  and  before  the  addition 
of  improvements  to  the  premises,  the  court 
properly  refused  to  attribute  to  the  improve- 
ments the  increase  of  rental  value  after  their 
addition.  Brush  v.  Manhattan  R.  Co.,  17 
N.  Y.  Suppl.  540.  And  where  the  rents  had 
been  steadily  decreasing  until  the  operations 
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the  benefits  may  be  deducted,  they  must  be  special  or  local  or  such  as  result 
directly  and  peculiarly  to  the  particular  tract  of  which  a  part  is  taken Few 
general  rules  can  be  laid  down  for  ascertaining  whether  or  not  a  given  benefit  is 
general  or  special.  The  question  must  be  determined  largely  by  the  circumstances 
of  the  particular  case.^^    A  benefit  may  be  special  and  peculiar  to  a  tract  of  land 


of  the  railroad  began,  and  they  steadily  in- 
creased afterward,  notwithstanding  the  cin- 
ders, smoke,  steam,  and  odors  from  the 
engines  and  the  interference  with  light  and 
the  drippings  of  the  railroad  structure,  a 
denial  of  damages  was  proper.  Israel  v.  Met- 
^ropolitan  El  R.  Co.,  10  Misc.  (N.  Y.)  722, 
31  N.  Y.  Suppl.  816. 

97.  Arkansas. —  Little  Rock,  etc.,  R.  Co. 
V.  Allister,  68  Ark.  600,  60  S.  W.  953. 

District  of  Columhia. — Clapp  v.  McFarland, 
20  App.  Cas.  224. 

Illinois. —  Chicago  v.  Lonergan,  196  111. 
518,  63  N.  E.  1018;  Chicago  v.  Jackson,  196 
111.  496,  63  N.  E.  1013,  1135;  Guyer  v.  Daven- 
port, etc.,  R.  Co.,  196  111.  370,  63  N.  E.  732; 
Braun  v.  Metropolitan  West  Side  El.  R.  Co., 
166  111.  434,  46  N.  E.  974;  Chicago,  etc.,  R. 
Co.  V.  Blake,  116  111.  163,  4  N.  E.  488;  Peoria, 
etc.,  R.  Co.  V.  Black,  58  111.  33;  Herrmann 
V.  East  St.  Louis,  58  111.  App.  106;  Geneva 
V.  Peterson,  21  111.  App.  454. 

Kansas. —  Roberts  v.  Brown  County,  21 
Kan.  247 ;  Pottawatomie  County  Com'rs  v. 
O'Sullivan,  17  Kan.  58. 

Kentucky. —  Holmes  v.  Louisville,  etc.,  R. 
Co.,  16  Ky.  L.  Rep.  318. 

Maryland. —  Lake  Roland  El.  R.  Co.  V. 
Frick,  .86  Md.  259,  37  Atl.  650. 

Massachusetts. —  Baker  v.  Boston  El.  R. 
Co.,  183  Mass.  178,  66  N.  E.  711;  Cole  V. 
Boston,  181  Mass.  374,  63  N.  E.  1061;  Parks 
V.  Hampden  County,  120  Mass.  395 ;  Dicken- 
son V.  Fitchburg,  13  Gray  546;  Upton  V. 
South  Reading  Branch  R.  Co.,  8  Cush.  600; 
Meacham  v.  Fitchburg  R.  Co.,  4  Cush.  291. 

Minnesota. —  Homer  r.  Duluth,  70  Minn. 
378,  73  N.  W.  176;  Arbrush  i'.  Oakdale,  28 
Minn.  61,  9  N.  W.  30;  Weir  v.  St.  Paul,  etc., 
R.  Co.,  18  Minn.  155;  Carli  v.  Stillwater, 
etc.,  R.  Co.,  16  Minn.  260;  Minnesota  Cent. 
R.  Co.  V,  McNamara,  13  Minn.  508;  Winona, 
etc.,  R.  Co.  V.  Waldron,  11  Minn.  513,  88 
Am.  Dec.  100. 

Missouri. —  Berkson  v.  Kansas  City  Cable 
R.  Co.,  144  Mo.  211,  45  S.  W.  1119;  St.  Louis, 
etc.,  R.  Co.  V.  Fowler,  142  Mo.  670,  44  S.  W. 
771;  Bennett  v.  Woody,  137  Mo.  377,  38 
S.  W.  972;  Hickman  i\  Kansas  City,  120 
Mo.  110,  25  S.  W.  225,  41  Am.  St.  Rep.  684, 
23  L.  R.  A.  658;  St.  Louis,  etc.,  R.  Co.  v. 
Fowler,  113  Mo.  458,  20  S.  W.  1069;  Combs 
V.  Smith,  78  Mo.  32;  Tebo,  etc.,  R.  Co.  v. 
Kingsberry,  61  Mo.  ^1:  Hosher  v.  Kansas 
City,  etc.,  R.  Co.,  60  Mo.  303;  Mississippi 
River  Bridge  Co.  v.  Ring,  58  Mo.  491;  Lee 
V.  Tebo,  etc.,  R.  Co.,  53  Mo.  178;  St.  Louis, 
etc.,  R.  Co.  V.  Richardson,  45  Mo.  466;  Lex- 
ington V.  Long,  31  Mo.  369;  Pacific  R.  Co. 
V.  Chrystal,  25  Mo.  544;  Louisiana,  etc., 
Plankroad  Co.  v.  Pickett,  25  Mo.  535 ;  Newby 
V.  Platte  County,  25  Mo.  258. 

Nebraska. —  Omaha    Southern    R.    Co.  v. 


Todd,  39  Nebr.  818,  58  N.  W.  289;  Dayton  v. 
Lincoln,  39  Nebr.  74,  57  N.  W.  754;  Fremont, 
etc.,  R.  Co.  V.  Meeker,  28  Nebr.  94,  44  N.  W. 
79;  Chicago,  etc.,  R.  Co.  v.  Wiebe,  25  Nebr. 
542,  41  N.  W.  297;  Schaller  v.  Omaha,  23 
Nebr.  325,  36  N.  W.  533. 

Neiu  Hampshire. —  Adden  v.  White  Moun- 
tains New  Hampshire  R.  Co.,  55  N.  H.  413, 
20  Am.  Rep.  220;  Carpenter  v.  Landaff,  42 
N.  H.  218;  In  re  Mt.  Washington  Road  Co., 

35  N.  H.  134. 

New  Jersey. —  State  v.  Miller,  23  N.  J.  L. 
383. 

North  Carolina. —  Southport,  etc.,  R.  Co.  v. 
Piatt  Land,  133  N.  C.  266,  45  S.  E.  589; 
Haislip  V.  Wilmington,  etc.,  R.  Co.,  102  N.  C. 
376,  8  S.  E.  926;  Raleigh,  etc..  Air  Line  R. 
Co.  V.  Wicker,  74  N.  C.  220;  Asheville  v. 
Johnston,  71  N.  C.  398;  Freedle  v.  North 
Carolina  R.  Co.,  49  N.  C.  89.  This  rule  has 
been  changed  by  statute  in  favor  of  the  city 
of  Asheville.  T-iller  v.  Asheville,  112  N.  C. 
759,  16  S.  E.  762. 

O/iio.— Little  Miami  R.  Co.  v.  Collett,  6 
Ohio  St.  182;  Cleveland,  etc.,  R.  Co.  f.  Ball, 
5  Ohio  St.  568;  Matter  of  Cincinnati,  etc., 
R.  Co.,  1  Ohio  Dec.  (Reprint)  269,  6  West. 
L.  J.  350;  Toledo  Bending  Co.  v.  Manufac- 
turers' R.  Co.,  3  Ohio  S.  &  C.  PI.  Dec.  430, 
2  Ohio  N.  P.  317. 

Oklahoma. —  Guthrie,  etc.,  R.  Co.  v.  Faulk- 
ner, 12  Okla.  532,  73  Pac.  290. 

Pennsylvania. —  Mahaffey  v.  Beech  Creek  R. 
Co.,  163  Pa.  St.  158,  29  Atl.  881;  Long  v. 
Harrisburg,  etc.,  R.  Co.,  126  Pa.  St.  143,  19 
Atl.  39;  Short  v.  Rochester,  etc.,  R.  Co., 
(1887)  8  Atl.  596;  Pittsburgh,  etc.,  R.  Co. 
V.  MeCloskey,  110  Pa.  St.  436,  1  Atl.  555; 
Pittsburgh,  etc.,  R.  Co.  v.  Robinson,  95  Pa. 
St.  426;  Hornstein  Atlantic,  etc.,  R.  Co., 
51  Pa.  St.  87. 

Teccas.—  Haney  v.  Gulf,  etc.,  R.  Co.,  3  Tex. 
App.  Civ.  Cas.  §  278. 

Virginia. —  James  River,  etc.,  Co.  v.  Tur- 
ner, 9  Leigh  313. 

Wisconsin. —  Neilson  v.  Chicago,  etc.,  R. 
Co.,  58  Wis.  516,  17  N.  W.  310;  Robbins  v. 
Milwaukee,  etc.,  R.  Co.,  6  Wis.  636;  Mil- 
waukee, etc.,  R.  Co.  V.  Eble,  3  Pinn.  334, 
4  Chandl.  68. 

United  States. —  Chicago  v.  Le  Moyne,  119 
Fed.  662,  56  C.  C.  A.  278;  Chicot  County 
Bd.  of  Levee  Inspectors  v.  Crittenden,  94 
Fed.  613,  36  C.  C.  A.  418;  In  re  Rugheimer, 

36  Fed.  376. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain," 
§  390  et  seq. 

98.  Butchers'  Slaughtering,  etc.,  Assoc.  v. 
Com.,  169  Mass.  103,  47  N.  E.  599  (holding 
that  where.,  on  account  of  the  location  of  a 
sewer  through  his  land,  the  owner  may  with 
greater  facility  and  less  expense  connect  his 
drains  with  the  sewer,  it  is  a  special  benefit)  ; 
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of  wliicli  a  part  is  taken,  altlioiigli  it  accrues  to  a  number  of  tracts  in  tlie  vicinity, 
where  all  the  tracts  occupy  a  peculiar  situation  with  reference  to  the  improve- 


Paine  v.  Woods,  108  Mass.  160  (holding  that 
in  assessing  damages  for  flowage  caused  by  a 
dam,  it  is  proper  to  consider  the  fact  that  ice 
will  be  formed  upon  the  water,  which  may  be 
sold  as  merchandise,  without  appreciably 
diminishing  the  water-power)  ;  Brower  v. 
Merrill,  3  Finn.  (Wis.)  46,  3  Chandl.  (Wis.) 
46  (holding  that  the  use  one  may  have  of  a 
mill  for  grinding  his  grain  or  sawing  his 
lumber,  and  the  increased  value  of  his  lands 
in  consequence  of  the  town  growing  up 
around  the  mill,  are  not  benefits  which  may 
be  set  off  against  the  actual  damages  caused 
by  flowing  the  lands ) .  See  also  Frence  v. 
Lowell,  117  Mass.  363. 

It  is  for  the  jury  to  determine  whether  the 
land  in  question  has  been  specially  benefited. 
Kansas  City  v.  Bacon,  147  Mo.  259,  48  S.  W. 
860;  Gorgas  v.  Philadelphia,  etc.,  R.  Co., 
144  Pa.  §t.  1,  22  Atl.  715;  Pittsburgh,  etc., 
E.  Co.  V.  Robinson,  38  Leg.  Int.  (Pa.)  22; 
Houston,  etc.,  R.  Co.  r.  Postal  Tel.  Cable  Co., 
18  Tex.  Civ.  App.  502,  45  S.  W.  179. 

Increase  in  value. —  In  assessing  the  value 
of  land  taken  by  a  railroad  company,  the  com- 
missioners or  jury,  in  estimating  the  -benefit 
or  advantage  to  the  owner,  should  take  into 
consideration  the  speculative  or  salable  in- 
crease in  the  value  of  the  land  attributable 
to  the  construction  of  the  road.  Greenville, 
etc.,  R.  Co.  V.  Partlow,  5  Rich.  (S.  C.)  428. 
This  can  be  done,  however,  only  where  the 
increase  arises  from  some  direct,  special, 
and  proximate  cause,  such  as  the  draining  of 
the  land,  or  building  bridges  across  streams 
running  through  the  land,  or  making  some 
other  valuable  improvement  on  or  near  the 
land,  by  means  of  which  the  owner  will  be 
enabled  to  enjoy  his  land  with  greater  ad- 
vantage; that  is,  the  increased  value  must  be 
founded  upon  something  which  affects  the 
land  itself  directly  and  proximately;  it  must 
be  founded  upon  something  which  increases  the 
actual  or  useful  value  of  the  land,  as  well  as 
the  marketable  or  salable  value  thereof,  and 
not  such  as  increases  merely  the  market- 
able or  salable  value  alone.  Increased  value 
founded  upon  merely  increased  facilities  for 
travel  and  transportation  by  the  public  in 
general  is  not  the  kind  of  increased  value 
which  may  be  taken  into  consideration  in  re- 
ducing the  damages  to  be  awarded  the  land- 
owner. Roberts  v.  Brown  County,  21  Kan. 
247.    See  also  infra,  p.  773,  note  1. 

Highways. —  When  the  land  is  taken  for 
the  laying  out  or  widening  of  a  way,  there 
are  two  kinds  of  benefit  which  the  remaining 
land  may  receive :  ( 1 )  The  special  and  direct 
benefit  arising  from  its  position  on  the  way; 
and  (2)  the  general  benefit  not  arising  from 
its  location  on  the  way,  but  from  the  facilities 
and  advantages  caused  by  the  way.  The 
direct  and  peculiar  benefit  may  be  considered, 
while  the  general  benefit  cannot  be. 

Connecticut. —  Wilcox  v.  Meriden,  57  Conn. 
120,  17  Atl.  366,  holding  that  where  '.he  owner 
has  been  using  the  property  taken  for  access 
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to  his  business  property  and  has  been  at  ex- 
pense to  keep  it  in  repair  for  such  purpose, 
the  fact  that  the  city  subsequently  assumes 
to  keep  it  in  repair  as  a  street,  thus  relieving 
him  of  that  expense,  is  proper  to  be  con- 
sidered. 

Kansas. —  Trosper  v.  Saline  County,  27 
Kan.  391,  holding  that  while  an  increased 
value  of  land  founded  merely  upon  increased 
facilities  for  travel  and  transportation  by 
the  public  in  general  may  not  be  taken  into 
consideration,  yet  an  increased  value  founded 
upon  the  fact  that  a  highway  is  established 
directly  upon  a  person's  land,  so  that  he  can 
pass  directly  from  the  one  to  the  other,  and  so 
that  he  can  have  free  and  unobstructed  in- 
gress to  and  egress  from  his  land,  is  special 
to  himself  and  should  be  deducted. 

Massachusetts. —  Hilbourne  v.  Suffolk 
County,  120  Mass.  393,  21  Am.  Rep.  522. 

Minnesota. — Whitely  v.  Mississippi  Water- 
Power,  etc.,  Co.,  38  Minn.  523,  38  N.  W.  753. 

New  Hampshire. —  Whitcher  v.  Benton,  50 
N.  H.  25,  holding  that  the  fact  that  a  high- 
way gives  facility  of  access  to  a  sawmill 
belonging  to  the  owner  is  not  a  special  benefit. 

Rhode  Island. —  Central  Land  Co.  v.  Provi- 
dence, 15  R.  I.  246,  2  Atl.  553,  holding  that 
the  widening  of  a  street  is  a  special  benefit 
to  the  property  abutting  on  it. 

Wisconsin. —  Milwaukee,  etc.,  R.  Co.  i\ 
Eble,  3  Pinn.  334,  4  Chandl.  68,  holding  that 
if  the  construction  of  the  road  is  of  any 
special  advantage  to  the  owner,  as  if  it  makes 
any  particular  lot  more  salable  than  others, 
or  drains  some  part  of  the  land,  or  fertilizes 
it,  or  opens  an  avenue  to  him  not  common 
to  others,  a  proper  deduction  may  be  made 
from  the  damages. 

Railroads. —  The  fact  that  a  railroad  is  a 
trunk  line  to  Chicago  is  not  such  a  benefit 
to  the  owner  as  should  be  considered  in 
abatement  of  the  damages  (Laflin  v.  Chicago, 
etc.,  R.  Co.,  33  Fed.  415)  ;  nor  is  the  fact  that 
by  the  construction  of  a  railroad  a  market 
is  opened  for  the  owner's  coal  and  wood 
(Grafton,  etc.,  R.  Co.  v.  Foreman,  24  W.  Va. 
662) .  So  it  has  been  held  that  the  location  of 
a  railroad  station  in  the  vicinity  of  the  land 
is  not  a  special  benefit.  Pochila  v.  Calvert, 
etc.,  R.  Co.,  31  Tex.  Civ.  App.  398,  72  S.  W. 
255.  See,  however,  Washburn  v.  Milwaukee, 
etc.,  R.  Co.,  59  Wis.  364,  18  N.  W.  328; 
Shattuck  V.  Stoneham  Branch  R.  Co.,  6 
Allen  (Mass.)  115;  Gorgas  v.  Philadelphia, 
etc.,  R.  Co.,  144  Pa.  St.  1,  22  Atl.  715;  Pitts- 
burgh, etc.,  R.  Co.  V.  Robinson,  38  Leg.  Int. 
(Pa.)  22.  Additional  facilities  for  access 
furnished  by  the  railroad  may  be  a  special 
benefit.  Jeffersonville,  etc.,  R.  Co.  v.  Esterle, 
13  Bush  (Ky.)  667;  Lewis  v.  New  York,  etc., 
R.  Co.,  25  Misc.  (N.  Y.)  13,  54  N.  Y.  Suppl. 
434.  So  the  increased  shipping  facilities  may 
be  set  off.  Jeffersonville,  etc.,  R.  Co.  v. 
Esterle,  supra;  Guinn  v.  Ohio  River  R.  Co., 
46  W.  Va.  151,  33  S.  E.  87,  76  Am.  St.  Rep. 
806,  holding  that  increased  wholesale  trade 
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iiient,  by  reason  of  which  the  benefit  attaches.*^^  To  render  a  benefit  special  under 
such  circumstances,  Jiowever,  the  different  tracts  to  which  it  accrues  must  occupy 
a  peculiar  situation  with  reference  to  the  improvement.  If  the  benefit  attaches 
to  all  the  lands  in  the  neigliborliood,  without  regard  to  their  situation  with  refer- 
ence to  the  improvement,  it  is  general  and  cannot  be  deducted.^ 

(ill)  ^ViTH  Reference  to  Time.  The  benefits  are  to  be  assessed  as  of  the 
time  of  the  actual  location  of  the  improvement;^  and  only  those  benefits  may  be 


consequent  on  the  increased  facility  of  ship- 
ment may  be  set  off  against  loss  of  the  local 
retail  trade.  Switching  privileges  also  may 
constitute  a  special  benefit.  St.  Louis,  etc., 
R.  Co.  V.  Fowler,  142  Mo.  670,  44  S.  W.  771; 
St.  Louis,  etc.,  R.  Co.  v.  St.  Louis  Union 
Stock  Yards  Co.,  120  Mo.  541,  25  S.  W.  399; 
Pittsburgh,  etc.,  R.  Co.  v.  Robinson,  95  Pa. 
St.  426. 

99.  California. —  Beveridge  v.  Lewis,  (1902) 
67  Pac.  1040;  California  Pac.  R.  Co.  v.  Arm- 
strong, 46  Cal.  85. 

Illinois. —  Metropolitan  West  Side  El.  R. 
Co."  V.  White,  166  111.  375,  46  N.  E.  978 ;  Met- 
ropolitan West  Side  El.  R.  Co.  i\  Clancy, 
X53  111.  270,  38  N.  E.  557 ;  Metropolitan  West 
Side  El.  R.  Co.  v.  Stickney,  150  111.  362,  37 
N.  E.  1098,  26  L.  R.  A.  773. 

Kentucky. —  Henderson,  etc.,  R.  Co.  v. 
Dickerson, "  17  B.  Men.  173,  66  Am.  Dec. 
148. 

Massachusetts. —  Butchers'  Slaughtering, 
etc.,  Assoc.  V.  Com.,  169  Mass.  103,  47  N.  E. 
599;  Hilbourne  v.  Suffolk  County,  120  Mass. 
393,  21  Am.  Rep,  522;  Allen  v.  Charlestown, 
109  Mass.  243,  the  last  two  cases  holding 
that  a  peculiar  benefit  may  be  allowed,  al- 
though similar  peculiar  benefits  have  ac- 
crued to  other  lands  on  the  same  highway. 

Pennsylvania. —  Pittsburg  Southern  R.  Co. 
V.  Reed,  44  Leg.  Int.  92. 

Dissimilar  benefits. —  The  fact  that  other 
lands  on  the  street  were  benefited  in  other  or 
different  ways  should  not  affect  the  claim  to 
have  the  peculiar  benefits  set  off.  Whitney 
V.  Boston,  98  Mass.  312. 

Tracts  of  which  no  part  is  taken. —  If  the 
widening  of  a  street  is  a  special  benefit  to 
the  property  abutting  on  it,  it  is  immaterial 
that  landowners  on  the  opposite  side  of  the 
street  are  similarly  benefited,  although  none 
of  their  lands  is  taken.  Cross  v.  Plymouth 
County,  125  Mass.  557;  Lewis  v.  Seattle,  5 
Wash.  741,  32  Pac.  794. 

1.  Meacham  v.  Fitchburg  R.  Co.,  4  Cush. 
(Mass.)  291;  Packard  r.  Bergen  Neck  R.  Co., 
54  N.  J.  L.  229,  23  Atl.  722;  Swanton  v. 
Pierson,  37  N.  J.  L.  363 :  Williamson  i\  East 
Amwell,  28  N.  J.  L.  270 ;  State  v.  Miller,  23 
X.  J.  L.  383 ;  Guthrie,  etc.,  R.  Co.  v.  Faulk- 
ner, 12  Okla.  532,  73  Pac.  290;  Pochila  v. 
Calvert,  etc.,  R.  Co.,  31  Tex.  Civ.  App.  398, 
72  S.  W.  255. 

General  increase  in  value. —  An  increase  in 
the  value  of  the  land  not  taken  must  be  such 
as  is  not  common  to  other  lands  in  the  vicin- 
ity, else  it  cannot  be  set  off  against  the 
damages. 

Illinois. —  Du  Pont  r.  Chicago  Sanitary 
Dist.,  203  111.  170,  67  N.  E.  815. 

Kansas. —  Trosper    v.    Saline   County,  27 


Kan.  391 ;  Tobie  v.  Brown  County  Com'rs,  20 
Kan.  14. 

Kentucky. —  Elizabethtown,  etc.,  R.  Co.  v. 
Tierney,  11  Ky.  L.  Rep.  526. 

0/ito.— Martin  v.  Bond  Hill,  7  Ohio  Cir. 
Ct.  271,  4  Ohio  Cir.  Dec.  591. 

Pennsylvania. —  Shimer  v.  Easton  R.  Co., 
205  Pa.  St.  648,  55  Atl.  769;  Harris  v. 
Schuylkill  River,  etc.,  Co.,  141  Pa.  St.  242, 
21  Atl.  590,  23  Am.  St.  Rep.  278;  Pittsburgh, 
etc.,  R.  Co.  r.  McCloskey,  110  Pa.  St.  436.  1 
Atl.  555. 

Tennessee. —  Mississippi  R.  Co.  v.  McDon- 
ald, 12  Heisk.  54;  Paducah,  etc.,  R.  Co.  v. 
Stovall,  12  Heisk.  1. 

Texas. —  Pochila  v.  Calvert,  etc.,  R.  Co., 
31  Tex.  Civ.  App.  398,  72  S.  W.  255;  Eastern 
Texas  R.  Co.  v.  Eddings,  30  Tex.  Civ.  App. 
170,  70  S.  W.  98. 

Contra,  Saxton  v.  New  York  El.  R.  Co.,  139 
N.  Y.  320,  34  N.  E.  728;  Sutro  v.  Metropoli- 
tan R.  Co.,  137  N.  Y.  592,  33  N.  E.  334; 
Becker  v.  Metropolitan  El.  R.  Co.,  131  N.  Y. 
509.  30  N.  E.  499 ;  Bohm  v.  Metropolitan  El. 
R.  Co.,  129  N.  Y.  576,  29  N.  E.  802,  14 
L.  R.  A.  344;  Huggins  v.  Manhattan  R.  Co., 
1  Misc.  (N.  Y.)  110,  20  N.  Y.  Suppl.  648, 
all  holding  that  in  estimating  benefits  re- 
sulting from  an  elevated  railway,  not  only 
those  peculiar  to  the  premises,  but  also  those 
shared  with  neighboring  property,  should  be 
considered. 

2.  Indiana  Cent.  R.  Co.  v.  Hunter,  8  Ind. 
74  (holding,  in  a  suit  against  a  railroad 
company  for  injury  to  land,  that  the  value 
of  the  land,  if  referred  to  at  all  to  determine 
the  benefits  conferred  upon  the  owner  by  the 
location  of  the  road,  should  be  estimated  as 
of  the  time  of  its  location)  ;  Meacham  v. 
Fitchburg  R.  Co.,  4  Cush.  (Mass.)  291; 
Whitaker  v.  Phoenixville,  141  Pa.  St.  327,  21 
Atl.  604  (holding  accordingly  that  where, 
after  the  passage  of  an  ordinance  opening  a 
street  but  before  the  street  is  opened,  an 
owner  sells  all  his  land  except  such  as  is 
afterward  taken  for  the  street,  the  measure 
of  his  damages  is  the  value  of  the  land 
taken,  and  the  advantage  accruing  from  the 
opening  of  the  street  to  the  land  previously 
conveyed  cannot  be  taken  into  consideration. 

Past  benefits. —  The  inquiry  in  condemna- 
tion proceedings  or  in  a  suit  to  assess  the 
fee  damages  for  the  erection  of  a  railroad 
in  a  street  is  to  be  directed  to  an  ascer- 
tainment of  the  net  result  to  the  property 
as  of  the  time  of  the  award;  and  it  is  the 
injury  which  the  property  then  suffers,  as 
offset  by  the  benefits  which  it  then  enjoys, 
that  is  to  determine  the  award.  In  other 
words,  in  condemnation  proceedings  or  in 
the  assessment  of  fee  damage,  no  past  bene«' 
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considered  which  are  permanent.  Temporary  benefit  should  not  be  deducted 
from  the  damages  otherwise  accruing.^ 

f.  Proof  of  Benefits.  Tiie  burden  of  proving  the  existence  of  special  and 
peculiar  benetits  is  on  the  party  seeking  to  condemn  the  land.^  The  admissibihty 
and  sufficiency  of  the  evidence  on  the  question  of  benefits  are  governed  by  the 
general  rules  of  evidence  in  civil  cases.^ 


fit  is  allowable,  except  such  as  is  at  present 
operative.  And  in  considering  these  ques- 
tions it  is  always  important  to  bear  in  mind 
the  distinction  between  the  elements  neces- 
sary where  the  action  is  brought  to  recover 
past  damages,  and  where  proceedings  are 
brought  in  condemnation.  In  the  former, 
any  benefits  accruing  to  the  property,  cover- 
ing the  same  period  for  which  damages  are 
sought  to  be  recovered,  should  be  considered. 
But,  where  condemnation  proceedings  are 
brought,  not  one  day  of  past  damages  can  be 
added  to  the  condemnation  damages  before 
commissioners,  or  to  the  fee  damage  in  a 
suit.  The  assessment  of  fee  damage  is  eo  %n- 
stanti  as  of  the  date  of  the  award.  In  pro- 
ceedings to  condemn,  the  action  has  reference 
to  the  property  as  it  stands,  taking  the 
damage  of  the  day,  and  the  benefit  of  the 
day,  from  the  railroad  as  it  stands  on  that 
day.  In  re  New  York  El.  R.  Co.,  76  Hun 
{N.  Y.)  384,  28  N.  Y.  Suppl.  110.  See  also 
Hynes  v.  Manhattan  R.  Co.,  54  N.  Y,  App. 
Div.  256,  66  N.  Y.  Suppl.  510.  So  in  an  ac- 
tion to  recover  past  damages  to  the  rental 
value  and  to  restrain  the  operation  of  the 
road  in  front  of  plaintiff's  premises,  the  bene- 
fits will  not  be  charged  entirely  against  past 
damages,  but  will  also  be  considered  in  de- 
termining the  present  fee  damage.  Krum- 
wiede  h\  Manhattan  R.  Co.,  9  Misc.  (N.  Y.) 
552,  30  N.  Y.  Suppl.  400. 

3.  Minnesota  Valley  R.  Co.  v.  Doran,  17 
Minn.  188  (holding  that  the  fact  that  by  rea- 
son of  the  location  of  a  railroad  the  owner 
of  the  land  has  been  able  to  sell  at  a  profit 
large  quantities  of  wood  and  ties  to  the  com- 
pany is  not  a  benefit  that  can  be  offset 
against  the  damages  for  taking  the  land)  ; 
Sloan  V.  New  York  El.  R.  Co.,  63  Hun 
(N.  Y.)  300,  17  N.  Y.  Suppl.  769;  Reading, 
etc.,  R.  Co.  V.  Balthaser,  119  Pa.  St.  472,  13 
Atl.  294  (holding  that  evidence  that  freight 
rates  have  been  lowered  since  the  opening  of 
the  railroad  is  not  admissible,  unless  accom- 
panied by  proof  that  the  reduced  rates  will 
be  permanent ) . 

4,  Bennett  v.  Woody,  137  Mo.  377,  38  S.  W. 
972;  State  v.  Blauvelt,  34  N.  J.  L.  261; 
Tn  re  New  York,  167  N.  Y.  627,  60  N.  E. 
1116  [affirming  59  N.  Y.  App.  Div.  603,  69 
N.  Y.  Suppl.  742]  ;  Herold  v.  Manhattan  R. 
Co.,  59  N.  Y.  Super.  Ct.  564,  13  N.  Y.  Suppl. 
610;  Pochila  v.  Calvert,  etc.,  R.  Co.,  31  Tex. 
Civ.  App.  398,  72  S.  W.  255. 

Shifting  of  burden. —  "^Tiere  it  is  shown 
that  since  the  making  of  the  improvement 
the  value  of  all  the  property  in  the  neighbor- 
hood has  increased,  the  owner  must,  in  order 
to  avoid  the  effect  of  such  evidence,  show 
that  the  increase  as  to  his  property  is  at- 
tributable to  causes  other  than  the  benefits 


accruing  from  the  improvement.  McCarty 
V.  Chicago,  etc.,  R.  Co.,  34  111.  App.  273. 

Presumption  of  deduction. —  Where  land  is 
appropriated  for  a  canal,  the  presumption 
is  that  all  the  direct  benefits  to  the  owner 
were  taken  into  consideration  in  assessing 
the  damages;  and  if  there  is  a  direct  benefit 
to  the  owner  by  reason  of  the  construction  of 
an  embankment  which*  protects  his  land  from 
overflow,  it  will  be  presumed,  after  the  time 
for  instituting  an  action  has  been  barred  by 
limitation,  that  the  owner  received  as  part 
of  the  consideration  for  the  right  of  way  the 
benefit  this  secured  to  his  land,  and  such 
benefit  cannot  be  taken  away  from  him  by 
destroying  the  embankment.  Burk  v.  Simon- 
son,  104  Ind.  173,  2  N.  E.  309,  3  N.  E.  826, 
54  Am.  Rep.  304. 

5.  Cushing  v.  Nantasket  Beach  R.  Co.,  143 
Mass.  77,  9  N.  E.  22  (holding  that  a  printed 
document  of  the  United  States  senate  is  not 
admissible  for  the  purpose  of  showing,  by  a 
report  contained  in  it  of  a  United  States 
engineer  who  made  a  survey  of  a  railroad, 
that  the  building  of  the  road  is  a*  benefit  to 
the  land  of  petitioner)  ;  Chicago,  etc.,  R.  Co. 
V.  Williams,  8  Ohio  Dec.  (Reprint)  736.  9 
Cine.  L.  Bui.  253  (holding  that  any  facts 
tending  to  show  the  present  condition  of  the 
residue  and  that  it  will  necessarily  receive 
special  local  benefits  are  admissible  in  evi- 
dence) ;  Reading,  etc.,  R.  Co.  v.  Balthaser, 
126  Pa.  St.  1,  17  Atl.  518  (holding  that  al- 
though it  is  proper  to  inquire  whether  a  rail- 
road is  of  advantage  to  a  quarry  owner,  evi- 
dence that  the  market  for  the  products  of 
the  quarry  had  been  in  previous  years  on  an 
existing  transportation  line  is  not  admissible ; 
but  that  if  such  evidence  is  admitted  the 
railroad  company  should  be  permitted  to  show 
that  freights  on  that  line  have  been  re- 
duced in  consequence  of  the  building  of  its 
own  road ) . 

The  courts  may  take  judicial  notice  that 
the  elevated  railroad  in  New  York  city  in- 
creases the  traflic  and  business  in  the  wide 
avenues  occupied  bv  it.  Bookman  v.  New 
York  El.  R.  Co.,  137  N.  Y.  302,  33  N.  E. 
333. 

The  mere  opinions  of  witnesses  that  the 
construction  of  the  improvement  would  bene- 
fit the  owner  are  not  sufficient  to  prove  that 
fact,  in  the  absence  of  evidence  of  facts  in 
support  thereof.  Miller  v.  Beaver,  37  Minn. 
203,  33  N.  W^  559 ;  Hook  v.  Chicago,  etc.,  R. 
Co.,  133  Mo.  313,  34  S.  W.  549;  Anderson 
ly.  Wharton  County,  27  Tex.  Civ.  App.  115, 
65  S.  W.  643,  holding  that  testimony  that 
the  land  has  been  enhanced  in  value  is 
not  sufficient  to  justify  a  deduction  for  bene- 
fits, if  there  is  no  evidence  of  the  amount  of 
the  increase. 
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F.  Payment  of  Compensation —  l.  Prepayment  and  Security  For  Payment 
—  a.  Introductory  Statement.  The  question  of  paying  or  securing  the  payment 
of  damages  in  condemnation  proceedings  is  regulated  entirely  by  constitutional 
and  statutory  provisions.  In  many  jurisdictions  these  provisions  have  been 
changed  from  time  to  time.  Moreover  statutes  are  frequently  found  in  the  same 
jurisdiction  prescribing  different  rules  for  expropriations  by  different  classes  of 
persons  or  corporations,  the  net  result  being  a  chaotic  mass  of  decisions  from 
which  it  is  very  difficult  to  deduce  any  settled  principles.  Inasmuch  as  the  inves- 
tigator has  easy  access  to  the  statutes  of  his  own  state,  it  has  been  thought  best  to 
group  the  decisions  with  reference  to  the  constitutional  and  statutory  provisions 
under  which  they  were  decided,  and  show,  as  far  as  this  may  be  done,  the  rela- 
tion of  these  provisions  to  the  conclusions  reached.^ 

♦  b.  Where  Property  Is  Taken — (i)  By  State  or  Municipal  Corporation. 
In  the  absence  of  any  constitutional  requirement  it  is  not  necessary  for  a  state  or 
municipal  subdivision  of  the  state  to  pay  for  priv^ate  property  taken  for  a  public 
use  in  advance  of  the  taking,  if  provision  is  made  for  its  payment  and  a  proper 
tribunal  constituted  so  that  the  landowner  may  make  his  claim  and  receive 
damages,^  and  the  same  is  the  case  where  the  constitution,  althougli  requiring 
prepayment,  excepts  from  its  operation  a  state  or  municipal  corporation,^  or  where 
the  constitution  or  statutes  require  compensation  to  be  first  paid  or  secured.''  It 
is  sufficient  that  an  adequate  and  safe  fund  is  provided  from  which  payment  is  to 


1.  See  infra,  X,  F,  1,  b  et  seq.  And  see, 
generahy,  Payment. 

2.  Kansas. —  Buckwalter  v.  Neosho  County 
School  Dist.  No.  42,  65  Kan.  603,  70  Pac.  605 ; 
State  V.  Spencer,  53  Kan.  655,  37  Pac.  174; 
Kent  V.  Labette  County,  42  Kan.  534,  22  Pac. 
610;  Hughes  v.  Milligan,  42  Kan.  396,  22 
Pac.  313. 

New  Jersey. —  State  v.  Heppenheimer,  54 
N.  J.  L.  268,  23  Atl.  664;  Wheeler  v.  Essex 
Public  Road  Bd.,  39  N.  J.  L.  291;  Loweree 
V.  Newark,  38  N.  J.  L.  151. 

Neio  York. —  People  v.  Adirondack  R.  Co., 
160  N.  Y.  225,  54  N.  E.  689;  In  re  New  York, 
99  N.  Y.  569,  2  N.  E.  642 ;  Matter  of  Gilroy, 
32  N.  Y.  App.  Div.  216,  52  N.  Y.  Suppl.  990; 
Baker  v.  Johnston,  2  Hill  342;  Rogers  v. 
Bradshaw,  20  Johns.  735. 

Ohio. —  Fogarty  v.  Cincinnati,  9  Ohio  S.  & 
C.  PI.  Dec.  753,  7  Ohio  N.  P.  100. 

Pennsylvania. —  Delaware  County's  Appeal, 
119  Pa.  St.  159,  13  Atl.  62;  In  re  Sedgeley 
Ave.,  88  Pa.  St.  509 ;  McClinton  v.  Pittsburg, 
€tc.,  R.  Co.,  66  Pa.  St.  404;  Com.  v.  Pitts- 
burg, etc.,  R.  Co.,  58  Pa.  St.  26;  Keene  v. 
Bristol,  26  Pa.  St.  46;  In  re  Yost,  17  Pa.  St. 
524;  Kensington  v.  Wood,  10  Pa.  St.  93, 
49  Am.  Dec.  582;  In  re  Sharett's  Road,  8 
Pa.  St.  89 ;  Pittsburgh  v.  Scott,  1  Pa.  St.  309 ; 
Bromley  v.  Philadelphia,  8  Pa.  Co.  Ct.  600; 
Hatermehl  v.  Dickerson,  8  Phila.  282. 

Texas.—  Smith  v.  Taylor,  34  Tex.  589. 

Virginia. —  Atty.-Gen.  v.  Turpin,  3  Hen. 
&  M.  548. 

Wisconsin. —  Brock  v.  Hishen,  40  Wis.  674 ; 
Powers  V.  Bears,  12  Wis.  213,  78  Am.  Dec' 
733. 

United  States. —  Adirondack  R.  Co.  v.  New 
York,  176  U.  S.  335,  20  S.  Ct.  460,  44  L.  ed. 
492  [affirming  160  N.  Y.  225,  54  N.  E.  689]  ; 
Sweet  V.  Rechel,  159  U.  S.  380,  16  S.  Ct.  43, 
40  L.  ed.  188. 


See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§§  198,  199. 

Taking  by  supervisor. —  Thus  the  entering 
upon  and  taking  of  the  property  of  another 
by  a  supervisor  as  contemplated  by  the  stat- 
ute is  a  taking  by  the  state,  for  which  dam- 
age^ need  not  be  first  assessed  and  tendered. 
McOsker  i:  Burrell,  55  Ind.  425. 

Taking  by  United  States. —  Where  property 
is  taken  by  the  United  States  prepayment  is 
not  necessary.  Great  Falls  Mfg.  Co.  v.  Gar- 
land, 25  Fed.  521. 

Taking  by  municipal  corporation  distin- 
guished from  taking  by  private  corporation. — 
There  is  a  broad  distinction  between  the  tak- 
ing of  private  property  for  public  use  by  a 
town  or  municipal  corporation  and  the  taking 
of  it  by  a  private  corporation,  the  responsibil- 
ity of  which  may  be  very  uncertain.  Where 
the  property  is  taken  for  public  use  by  a  town 
or  municipal  corporation  which  is  made  liable 
to  the  owner  for  any  damages  sustained  by 
reason  thereof,  the  taxable  property  of  such 
town  or  municipality  constitutes  a  pledge  or 
fund  to  which  such  owner  may  resort  for  pay- 
ment in  the  manner  so  prescribed  by  the 
statute  with  absolute  safety  and  hence  we 
must  hold  that  the  providing  of  such  a 
method  of  enforcing  payment  in  such  a  case, 
and  out  of  such  a  pledge  or  fund,  is  the  mak- 
ing of  just  compensation  for  the  property 
taken  within  the  meaning  of  the  constitution. 
Smeaton  v.  Martin,  57  Wis.  364,  15  N.  W. 
403. 

3.  Nelson  v.  Fleming,  56  Ind.  310;  Jeffer- 
sonville,  etc.,  R.  Co.  v.  Daugherty,  40  Ind.  33 ; 
Dronberger  v.  Reed,  11  Ind.  420;  Smith  v. 
McAdam,  3  Mich.  506  ;  Cherry  v.  Lane  County, 
25  Oreg.  487,  36  Pac.  531;  Kendall  v.  Post, 
8  Oreg.  141. 

4.  People  V.  Michigan  Southern  R.  Co.,  3 
Mich.  496;  State  Park  v.  Henry,  38  Minn. 
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be  made,  as  for  instance  making  the  amount  payable  a  charge  upon  the  public 
treasury  either  of  the  state  or  some  municipal  subdivision  thereof,^  which  is  con- 
sidered equivalent  to  actual  compensation.^  As  was  said  by  an  eminent  text- 
writer,  the  property  of  the  municipality  or  of  the  state  is  a  fund  to  which  the 
landowner  can  resort  without  risk  of  loss."^  So  it  has  been  held  that  the  power  of 
taxation  given  a  municipality  is  ordinarily  adequate  security,^  Nevertheless  it  is 
well  settled  that  where  the  constitution  expressly  requires  prepayment  and  makes 
no  exception  in  favor  of  municipal  corporations,  prepayment  by  such  corporations 
is  as  much  necessary  as  in  the  case  of  private  corporations  or  individuals,^  and  the 
same  is  tlie  case  where  prepayment  is  expressly  required  by  statute.^^  An  award 
of  damages  or  a  judgment  therefor  is  not  a  compliance  with  tliese  provisions.^^ 

(ii)  By  Private  Cobporations  or  Individuals — (a)  Under  Consti- 
tutional or  Statutory  Provisions  Expressly  Peqiiirhig  Prepayment.  When- 
ever payment  of  compensation  before  taking  private  property  for  public  use  is 
expressly  required  by  constitutional  or  statutory  provisions,  payment  or  its  equiv- 
alent, tender  of  payment,  is  a  condition  precedent  to  the  taking  and  where  the 
constitution  expressly  requires  prepayment  it  is  of  course  beyond  the  power  of 


266,  36  N.  W.  874;  State  v.  Bruggerman,  31 
Minn.  493,  18  N.  W.  454;  State  v.  Messenger, 
27  Minn.  119,  6  N.  W.  457.  Compare  Ryan 
V.  Cincinnati,  1  Ohio  Cir.  Ct.  558,  1  Ohio  Cir. 
Dec.  311. 

5.  State  V.  Messenger,  27  Minn.  119,  6 
N.  W.  457 ;  Shippensburg  Borough's  Water 
Case,  21  Pa.  Co.  Ct.  89;  Brock  v.  Hishen,  40 
Wis.  674;  Powers  v.  Bears,  12  Wis.  213,  78 
Am.  Dec.  733. 

Necessity  of  making  provision  for  payment. 
—  Before  a  landowner  can  be  required  to  sur- 
render his  land  to  a  municipal  corporation 
for  public  use,  his  damages  must  be  ascer- 
tained and  proper  provision  made  for  their 
payment  (Hogsett  v.  Harlan  County,  (Nebr. 
1903)  97  N.  W.  316;  Lewis  v.  Lincoln,  55 
Nebr.  1,  75  N.  W.  154;  Propst  v.  Cast  County, 
51  Nebr.  736,  71  N.  W.  748;  Livingston  v. 
Johnson  County,  42  Nebr.  277,  60  N.  W.  555; 
Zimmerman  v.  Kearney  County,  33  Nebr.  620, 
50  N.  W.  1126),  either  by  appropriating 
money  from  the  proper  fund  for  that  purpose 
or  levying  sufficient  taxes  to  pay  the  damages 
upon  which  a  warrant  may  be  dra^vn  (Liv- 
ingston V.  Johnson  County,  42  Nebr.  277,  60 
N.  W.  555;  Zimmerman  v.  Kearney  County, 
33  Nebr.  620,  50  N.  W.  1126). 

6.  Brock  V.  Hishen,  40  Wis.  674. 

7.  Cooley  Const.  Lim.  (7th  ed.)  814. 
Where  the  property  of  a  county  is  made 

liable  to  assessment  by  the  statute  authoriz- 
ing the  taking,  an  adequate  security  is  fur- 
nished.   In  re  Yost,  17  Pa.  St.  524. 

8.  Keene  v.  Bristol,  26  Pa.  St.  46 ;  Bromley 
V.  Philadelphia,  8  Pa.  Co.  Ct.  600. 

No  bond  by  the  municipality  is  necessary. 
Bromley  v.  Philadelphia,  8  Pa.  Co.  Ct.  600. 

A  provision  for  the  issue  of  city  bonds  to 
pay  damages  for  property  taken  amply  pro- 
tects the  property-owner  whose  land  is  taken. 
Matter  of  Gilroy,  32  N.  Y.  App.  Div.  216,  52 
N.  Y.  Suppl.  990. 

9.  California. —  Steinhart  v.  Mendocino 
County,  137  Cal.  575,  70  Pac.  629,  92  Am.  St. 
Rep.  183,  59  L.  R.  A.  404 ;  Neale  v.  San  Diego 
County  Super.  Ct.,  77  Cal.  28,  18  Pac.  790; 
San  Mateo  Waterworks  v.  Sharpstein,  50  Cal. 
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284;  Johnson  v.  Alameda  County,  14  Cal.  106; 
San  Francisco  v.  Scott,  4  Cal.  114. 

Georgia. —  Butler  v.  Thomasville,  74  Ga. 
570;  Rome  v.  Perkins,  30  Ga.  154. 

Kentucky. —  Carrico  f.  Colvin,  92  Ky.  342, 
17  S.  W.  854,  13  Ky.  L.  Rep.  603;  Covington 
V.  Worthington,  88  Ky.  206,  10  S.  W.  790,  11 
S.  W.  1038,  11  Ky.  L.  Rep.  141  ^overruling 
Gashweller  v.  Mcllvoy,  1  A.  K.  Marsh.  84]. 

Louisiana. —  State  v.  Sommerville,  104  La. 
74,  28  So.  977;  In  re  Municipality  No.  2,  7 
La.  Ann.  72. 

Maryland. —  Steuart  v.  Baltimore,  7  Md. 
500;  State  v.  Graves,  19  Md.  351,  81  Am. 
Dec.  639. 

Mississippi. —  Cameron  v.  Washington 
County,  47  Miss.  264. 

North  Dakota. —  Martin  v.  Tyler,  4  N.  D. 
278,  60  N.  W.  392,  25  L.  R.  A.  838. 

Washington. —  Askam  v.  King  County,  1) 
Wash.  1,  36  Pac.  1097;  Lewis  v.  Seattle,  5 
Wash.  741,  32  Pac.  794. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain," 
§  198. 

10.  Lafayette  v.  Bush,  19  Ind.  326;  In  re 
New  Orleans,  4  Rob.  (La.)  357.  See  also 
Phillips  V.  South  Park  Com'rs,  119  HI.  626, 
10  N.  E.  230;  Norton  v.  Studley,  17  111.  556; 
Phillips  V.  Thompson,  1  Johns.  Ch.  (N.  Y.) 
131;  In  re  Northern  Liberties,  4  Yeates  (Pa.) 
133. 

11.  Moody  V.  Jacksonville,  etc.,  R.  Co.,  20 
Fla.  597. 

A  temporary  occupation  for  the  purpose  of 
making  surveys  and  taking  other  preliminary 
steps  to  apply  the  property  to  public  use  is 
not  within  the  constitutional  prohibition. 
Steuart  v.  Baltimore,  7  Md.  500. 

12.  Alahama. —  Southern  R.  Co.  v.  Birm- 
ingham, etc.,  R.  Co.,  130  Ala.  660,  30  So. 
509 ;  Jones  v.  New  Orleans,  etc.,  R.  Co.,  70 
Ala.  277. 

California. —  Lux  v.  Haggin,  (1884)  4  Pac. 
919;  Gillan  v.  Hutchinson,  16  Cal.  153;  Bens- 
ley  V.  Mountain  Lake  Water  Co.,  13  Cal.  306, 
73  Am.  Dec.  575. 

Connecticut. —  New  Haven  v.  New  York,, 
etc.,  R.  Co.,  72  Conn.  255,  44  Atl.  31. 
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the  legislature  to  authorize  a  taking  without  prepayuient,  and  any  statute  assuinin^y 
to  do  so  is  void.^^  Under  provisions  of  this  character,  tlie  giving  of  security  is 
insufficient.^^    So  a  judgment  fixing  the  amount  of  damages  and  ordering  its  pay- 


Georgia. —  Georgia  Southern  R.  Co.  v.  Ray, 
84  Ga.  376,  11  S.  E.  352;  Powers  v.  Arm- 
strong, 19  Ga.  427. 

Illinois  — Vqo^Xq  v.  Williams,  51  111.  63; 
Meeker  v.  Chicago,  96  111.  App.  23. 

Indiana. —  Lake  Erie,  etc.,  R.  Co,  v.  Kin- 
sey,  87  Ind.  514;  Cox  v.  Louisville,  etc.,  R. 
Co.,  48  Ind.  178;  Graham  v.  Connersville,  etc., 
Co.,  36  Ind.  463,  10  Am.  Rep.  56 ;  Graham  v. 
Columbus,  etc.,  R.  Co.,  27  Ind.  260,  89  Am. 
Dec.  498. 

Kentucky. —  Carrico  v.  Colvin,  92  Ky.  342, 
17  S.  W.  854,  13  Ky.  L.  Rep.  603 ;  Covington 
Short  Route  Transfer  Co.  v.  Piel,  87  Ky.  267, 
8  S.  W.  449,  10  Ky.  L.  Rep.  146;  Cave  v. 
Calmes,  3  A.  K.  Marsh.  36. 

Louisiana. —  State  v.  Sommerville,  104  La. 
74,  28  So.  977;  In  re  New  Orleans,  4  Rob. 
357. 

Maine, —  Storer  v.  Hobbs,  52  Me.  144. 

Maryland. —  State  v.  Consolidation  Coal 
Co.,  46  Md.  1;  State  v.  Graves,  19  Md.  351, 
81  Am.  Dec.  639;  Western  Maryland  R.  Co. 
V.  Owings,  15  Md.  199,  74  Am.  Dec.  563. 

Mississippi. —  Pearson  v.  Johnson,  54  Miss. 
259;  Thompson  v.  Grand  Gulf  R.,  etc.,  Co.,  4 
Miss.  240,  34  Am.  Dec.  81;  Stewart  v.  Ray- 
mond R.  Co.,  7  Sm.  &  M.  568. 

Missouri. — State  v.  Lubke,  15  Mo.  App.  152. 

New  Jersey. — Wheeler  v.  Essex  Public  Road 
Bd.,  39  N.  J.  L.  291 ;  Pratt  v.  Roseland  R.  Co., 
50  N.  J.  Eq.  150,  24  Atl.  1027;  Johnson  v. 
Baltimore,  etc.,  R.  Co.,  45  N.  J.  Eq.  454,  17 
Atl.  574;  Redman  v.  Philadelphia,  etc.,  R. 
Co.,  33  N.  J.  Eq.  165;  Ross  v.  Elizabeth 
Town,  etc.,  R.  Co.,  2  N.  J.  Eq.  422. 

New  York. —  Jamaica,  etc..  Plank  Road  Co. 
V.  New  York,  etc.,  R.  Co.,  25  Hun  585 ;  Blod- 
gett  V.  Utica,  etc.,  R.  Co.,  64  Barb.  580. 

Oregon. —  Fanning  v.  Gilliland,  37  Oreg. 
369,  61  Pac.  636,  62  Pac.  209,  82  Am.  St.  Rep. 
758 ;  Oregonian  R.  Co.  v.  Hill,  9  Oreg.  377. 

Pennsylvania. —  In  re  Northern  Liberties,  4 
Yeates  133. 

Texas. —  Paris  v.  Mason,  37  Tex.  447. 

f7«a/i.— Postal  Tel.  Cable  Co.  v.  Oregon 
Short  Line  R.  Co.,  23  Utah  474,  65  Pac.  735, 
90  Am.  St.  Rep.  705. 

Vermont. —  McAulay  v.  Western  Vermont 
R.  Co.,  33  Vt.  311,  78  Am.  Dec.  627;  Stacey 
V.  Vermont  Cent.  R.  Co.,  27  Vt.  39. 

United  States. —  Bonaparte  v.  Camden,  etc., 
R.  Co.,  3  Fed.  Cas.  No.  1,617,  Baldw.  205. 

England. —  Rangeley  v.  Midland  R.  Co., 
L.  R.  3  Ch.  306,  37  L.  J.  Ch.  313,  18  L.  T. 
Rep.  N.  S.  69,  16  Wkly.  Rep.  547;  Ramsden 
V.  Manchester,  etc.,  R.  Co.,  1  Exch.  723,  12 
Jur.  293,  5  R.  &  Can.  Cas.  552;  Williams  v. 
Llanelly  R.  Co.,  19  L.  T.  Rep.  N.  S.  310; 
Jones  V.  Great  Western  R.  Co.,  1  R.  &  Can. 
Cas.  684;  Hyde  v.  Great  Western  R.  Co.,  1 
R.  &  Can.  Cas.  277. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  188  et  seq. 

Purpose  of  provisions. —  A  constitutional 
provision  that  compensation  shall  first  be 


made  cannot  be  satisfied  by  such  action  of  the 
courts  as  will  allow  a  person's  property 
against  his  will  to  be  first  taken  and  himself 
turned  over  to  such  vexatious  litigation  to 
obtain  compensation  as  he  may  afterward 
meet.  Graham  v.  Columbus,  etc.,  R.  Co.,  27 
Ind.  260,  89  Am.  Dec.  498. 

An  agreement  by  the  owner  with  the  con- 
demning company  to  refer  the  question  of 
damages  to  arbitrators  does  not  aff'ect  the 
rule  that  damages  must  be  paid  before  pos- 
session is  taken,  when  this  is  expressly  re- 
quired by  the  constitution.  Stewart  v.  Ray- 
mond R.  Co.,  7  Sm.  &  M.  (Miss.)  568. 

Where  the  charter  of  a  railroad  company 
contains  the  condition  that  compensation 
must  precede  appropriation  the  corporation 
acquires  no  right  to  appropriate  the  lands 
until  compensation  is  first  made,  either  by 
payment  or  tender.  Metier  v.  Easton,  etc., 
R.  Co.,  37  N.  J.  L.  222 ;  Starr  v.  Camden,  etc., 
R.  Co.,  24  N.  J.  L.  592;  Morris,  etc.,  R.  Co. 
V.  Hudson  Tunnel  R.  Co.,  25  N.  J.  Eq.  384; 
Mettler  v.  Easton,  etc.,  R.  Co.,  25  N.  J.  Eq, 
214. 

The  Connecticut  flowage  act  provides  that 
unless  the  damages  are  paid  before  the  land 
is  flooded,  the  proceedings  shall  be  of  no  ef- 
fect. While  the  proceedings  were  pending, 
the  owner  requested  the  company  to  flood  the 
land  that  the  effect  might  be  seen.  This  the 
company  did,  and  then  refused  to  draw  the 
water  off,  although  requested  to  do  so.  It 
was  held  that  this  was  a  matter  between  the 
parties  outside  the  proceedings,  and  that  it 
did  not  vitiate  them.  Hartford  Manilla  Co. 
V.  Olcott,  52  Conn.  452. 

13.  Weaver  v.  Mississippi,  etc.,  Boom  Co., 
30  Minn.  477,  16  N.  W.  269;  Hursh  v.  First 
Div.  St.  Paul,  etc.,  R.  Co.,  17  Minn.  439; 
Starr  v.  Camden,  etc.,  R.  Co.,  24  N.  J.  L.  592 ; 
Redman  v.  Philadelphia,  etc.,  R.  Co.,  33  N.  J. 
Eq.  165;  Doughty  v.  Somerville,  etc.,  R.  Co., 
7  N.  J.  Eq.  51;  Oregonian  R.  Co.  v.  Hill,  9 
Oreg.  377. 

14.  California. —  Vilhac  V.  Stockton,  etc., 
R.  Co.,  53  Cal.  208;  Sanborn  v.  Belden,  51  Cal. 
266.  But  see  Fox  v.  Western  Pac.  R.  Co.,  31 
Cal.  538. 

Iowa. —  Burns  v.  Chicago,  etc.,  R.  Co.,  110 
Iowa  385,  81  N.  W.  794;  White  v.  Wabash, 
etc.,  R.  Co.,  64  Iowa  281,  20  N.  W.  436. 

Kentucky. —  Carrico  r.  Colvin,  92  Ky.  342, 
17  S.  W.  854,  13  Ky.  L.  Rep.  603. 

Louisiana. —  State  v.  Sommerville,  104  La. 
74,  28  So.  977. 

New  Jersey. —  Metier  v.  Easton,  etc.,  R.  Co., 
37  N.  J.  L.  222 ;  Starr  v.  Camden,  etc.,  R.  Co., 
24  N.  J.  L.  592 ;  Redman  v.  Philadelphia,  etc., 
R.  Co.,  33  N.  J.  Eq.  165. 

North  Dakota. —  Martin  v.  Tyler,  4  N.  D. 
278,  60  N.  W.  392,  25  L.  R.  A.  838. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  188  et  seq. 

Illustrations. — An  undertaking  to  pay  dam- 
ages that  may  be  ascertained  is  insuflicient 
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ment  does  not  satisfy  the  constitutional  requirement,^-^  nor  does  the  deposit  in 
court  of  the  amount  awarded  by  the  judgment  if  a  supersedeas  bond  is  given. ^* 
A  limitation,  however,  has  been  recognized  in  cases  of  pubUc  emergencies.^^  It 
lias  also  been  held  that  the  constitutional  provision  requiring  payment  before 
taking  is  not  violated  by  a  temporary  occupation  to  make  surveys  and  take  other 
preliminary  steps  for  the  actual  application  of  the  property  to  the  use  of  the  pub- 
lic,^^  and  tliat  statutes  authorizing  the  taking  of  these  steps  preliminary  to  paj^- 
ment  are  valid. 

(b)  Under  Constitutional  or  Statutory)  Provisions  Not  Expressly  Requiring 
Prepayment.  According  to  the  weight  of  authority  if  the  constitution  or  statutes 
•do  not  expressly  require  it,  actual  payment  or  tender  before  taking  is  unnecessary, 
and  it  will  be  sufficient  if  a  certain  and  adequate  remedy  is  provided  by  which 
the  owner  can  obtain  compensation  without  any  unreasonable  delay .^^  According 
to  this  view  the  usual  constitutional  provision  that  private  property  shall  not  be 
taken  for  a  public  use  without  just  compensation  does  not  require  that  compen- 
sation shall  be  actually  paid  in  advance  of  the  occupancy  of  the  land  to  be  taken, 


(Vilhac  V.  Stockton,  etc.,  R.  Co.,  53  Cal.  208), 
and  so  is  an  order  drawn  by  drain  commis- 
sioners upon  a  drainage  fund  (Martin  v.  Ty- 
ler, 4  N.  D.  278,  60  N.  W.  392,  25  L.  R.  A. 
838). 

15.  Carrico  V.  Colvin,  92  Ky.  342,  17  S.  W. 
«54,  13  Ky.  L.  Rep.  603. 

Judgment  is  not  compensation  within  the 
meaning  of  the  constitutional  provision  re- 
quiring prepayment.  It  is  but  a  security  for 
compensation  which  may  or  may  not  prove 
productive.  Thompson  t*.  Grand  Gulf  R.,  etc., 
Co.,  3  How.  (Miss.)  240,  34  Am.  Dec.  81. 

16.  Missouri,  etc.,  R.  Co.  v.  Chenault,  24 
Tex.  Civ.  App.  481,  60  S.  W.  55;  Crarv  f. 
Port  Arthur  Channel,  etc.,  Co.,  (Tex.  Civ. 
App.  1898)  45  S.  W.  842. 

17.  As  for  example  in  the  case  of  such 
calamities  as  fire,  flood,  war,  pestilence,  and 
famine,  in  which  case  it  is  said  that  the  prop- 
erty may  be  taken  and  applied  to  public  use 
without  just  compensation  being  first  made 
therefor,  upon  the  principle  of  imperative  ne- 
cessity for  the  public  protection;  but  in  order 
to  justify  such  appropriation  the  necessity 
must  be  apparently  present  and  the  appre- 
hended danger  must  be  so  imminent  and  im- 
pending as  not  to  admit  of  the  delay  incident 
to  legal  proceedings  for  the  condemnation  of 
the  property.    Penrice  v.  Wallis,  37  Miss.  172. 

18.  Walther  v.  Warner,  25  Mo.  277. 

19.  Fox  V.  Western  Pac.  R.  Co.,  31  Cal. 
538 ;  State  v.  Seymour,  35  N.  J.  L.  47. 

20.  Arkansas. —  Cairo,  etc.,  R.  Co.  v.  Tur- 
ner, 31  Ark.  494,  25  Am.  Rep.  564. 

Illinois. —  Johnson  v.  Joliet,  etc.,  R.  Co.,  23 
111.  202. 

Indiana. —  Prather  v.  Western  Union  Tel. 
Co.,  89  Ind.  501 ;  Lafayette  v.  Spencer,  14  Ind. 
399 ;  Snyder  v.  Rockport,  6  Ind.  237 ;  Rubot- 
tom  V.  McClure,  4  Blackf.  505. 

'Neio  York. —  Chapman  v.  Gates,  54  N.  Y. 
132;  Smith  v.  Helmer,  7  Barb.  416;  Dusen- 
bury  V.  Mutual  Union  Tel.  Co.,  64  How.  Pr. 
206;  Bloodgood  v.  Mohawk,  etc.,  R.  Co.,  18 
Wend.  9,  31  Am.  Dec.  313  Ireversinq  14  Wend. 
51]  ;  Case  13.  Thompson,  6  Wend.  634;  Rogers 
V.  Bradshaw,  20  Johns.  735. 

North  Carolina. —  Carolina  Cent.  R.  Co.  v. 
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McCaskill,  94  N.  C.  746;  State  v.  MiHver,  88 
N.  C.  686;  Raleigh,  etc.,  R.  Co.  v.  Davis.  19 
N.  C.  451. 

Ohio. —  Willyard  v.  Hamilton,  7  Ohio,  Pt. 
II,  111,  30  Am.  Dec.  195;  Bates  v.  Cooper, 
5  Ohio  115;  Cooper  v.  Williams,  4  Ohio  253, 
22  Am.  Dec.  745;  Mercer  v.  McWilliams, 
Wright  132. 

Pennsylvania. —  Com.  v.  Pittsburg,  etc.,  R. 
Co.,  58  Pa.  St.  26. 

Tennessee. — White  v.  Nashville,  etc.,  R.  Co., 
7  Heisk.  518;  Anderson  v.  Turbeville,  6  Coldw. 
150. 

Vermont. —  Vermont  Cent.  R.  Co.  v.  Baxter, 
22  Vt.  365. 

West  Virginia. —  Keystone  Bridge  Co.  v. 
Summers,  13  W.  Va.  476. 

United  States. —  Cherokee  Nation  v.  South- 
ern Kansas  R.  Co.,  135  U.  S.  641,  10  S.  Ct. 
965,  34  L.  ed.  295 ;  Benedict  v.  New  York  City, 
98  Fed.  789,  39  C.  C.  A.  290. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain,'* 
§  188  et  seq. 

Exclusive  temporary  occupation. —  A  con- 
stitutional provision  against  taking  private 
property  for  public  use  without  just  compen- 
sation does  not  prevent  the  legislature  from 
authorizing  an  exclusive  occupation  tempo- 
rarily of  real  estate,  belonging  to  an  individ- 
ual without  previous  compensation,  as  a  pro- 
ceeding incipient  to  the  acquisition  of  a  title 
or  of  an  easement  for  public  use.  Cushman 
V.  Smith,  34  Me.  247. 

Statute  providing  for  suspension  of  pay- 
ment.—  A  statute  providing  that  payment  of 
damages  may  be  suspended  until  the  land  for 
which  they  are  assessed  is  taken  for  a  street 
is  permissive  and  not  mandatory.  Kimball 
V.  Rockland,  71  Me.  137. 

21.  Saunders  v.  Memphis,  etc.,  R.  Co.,  101 
Tenn.  206,  47  S.  W.  155 ;  Simms  v.  Memphis, 
etc.,  R.  Co.,  12  Heisk.  (Tenn.)  621;  Sweet  v. 
Rechel,  159  U.  S.  380,  16  S.  Ct.  43,  40  L.  ed. 
188;  Cherokee  Nation  v.  Southern  Kansas  R. 
Co.,  135  U.  S.  641,  10  S.  Ct.  965,  34  L.  ed. 
295. 

The  rule  in  Wisconsin  is  contrary  to  that 
stated  in  the  text.  While  the  constitution 
merely  provides  that  private  property  shall 
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and  does  not  prohibit  the  legislature  from  authorizing  a  taking  in  advance  of 
payment.^ 

(c)  Under  Constitutional  Provisions  Requiring  Prepayment  or  Payment 
Into  Court  For  Oicner.  Where  constitutional^^  or  statutory  provisions^  require 
prepayment  or  payment  into  court  for  the  owner  before  taking  property  under 
the  law  of  eminent  domain,  such  prepayment  to  the  owner  or  payment  into  court 
for  him  of  the  amount  of  compensation  due  for  the  property  is  a  condition  prece- 
dent to  the  taking,  and  a  statute  which  contravenes  a  constitutional  provision  of 
this  character  to  the  contrary  is  void.^^  According  to  the  weight  of  authority  the 
mere  giving  of  security  is  insufficient,^^  since  security  negatives  payment.^^ 
Compensation,  it  has  been  held,  is  not  made  to  the  owner  by  paying  into  court  a 
sum  of  money  before  the  damage  has  been  judicially  determined  and  before  he 
is  entitled  to  take  the  money .^^    After  the  amount  awarded  has  been  paid  into 


not  be  taken  for  public  use  without  just  com- 
pensation and  is  silent  on  the  question  of  pre- 
payment or  the  giving  of  security  before  tak- 
ing, it  is  nevertheless  held,  at  least  in  the 
case  of  private  corporations  or  individuals 
seeking  to  condemn,  that  just  compensation 
must  be  first  made  for  the  property  sought 
to  be  condemned  ( Sherman  v.  Milwaukee,  etc., 
R.  Co.,  40  Wis.  645 ;  Bigelow  v.  West  Wiscon- 
sin R.  Co.,  27  Wis.  478 ;  Kennedy  v.  Milwau- 
kee, etc.,  R.  Co.,  22  Wis.  581 ;  Milwaukee,  etc., 
R.  Co.  V.  Eble,  3  Finn.  334,  4  Chandl.  68.  And 
see  Shepardson  v.  Milwaukee,  etc.,  R.  Co.,  6 
Wis.  605 ;  Pratt  v.  Brown,  3  Wis.  603 ;  Thien 
V.  Voegtlander,  3  Wis.  461)  ;  and  a  statute 
allowing  a  railroad  company  to  take  posses- 
sion of  the  land  before  making  compensation 
is  void  (Kennedy  v.  Milwaukee,  etc.,  R.  Co., 
22  Wis.  581).  This  rule  requires  a  private 
corporation  to  tender  in  money  the  ascer- 
tained damages  or  compensation  with  ex- 
penses, if  any,  to  the  owner,  and  on  his  re- 
fusal to  receive  it  to  deposit  it  with  some 
proper  person  to  be  kept  for  the  owner  until 
he  should  apply  for  it.  Stolze  v.  Milwaukee, 
etc.,  R.  Co.,  104  Wis.  47,  80  N.  W.  68 ;  Bohl- 
man  v.  Green  Bay,  etc.,  R.  Co.,  30  Wis.  105; 
Powers  V.  Bears,  12  Wis.  213,  78  Am.  Dec.  7b3; 
Davis  V.  La  Crosse,  etc.,  R.  Co.,  12  Wis.  16. 
It  is  to  be  noted  that  many  of  these  decisions 
are  cases  of  condemnation  by  railroad  com- 
panies and  that  charters  of  some  of  them 
seem  to  require  payment  as  a  condition  prece- 
dent to  the  taking,  but  inasmuch  as  one  of 
them  expressly  decides  that  a  statute  author- 
izing a  taking  before  payment  would  be  un- 
ojonstitutional,  it  is  apprehended  that  these 
statutes  add  nothing  to  the  force  and  effect  of 
the  constitutional  provision. 

Order  for  deposit  in  bank. —  An  order  con- 
firming the  appraisal  of  damages  where  prop- 
erty is  taken  by  a  railroad  company  which, 
instead  of  directing  compensation  to  be  paid 
to  the  party  claiming  to  own  the  land,  directs 
it  to  be  deposited  in  bank  subject  to  the  order 
of  the  court,  is  not  repugnant  to  a  constitu- 
tional prohibition,  against  taking  private 
property  for  public  use  without  just  compen- 
sation. In  re  New  York  Cent.,  etc.,  R.  Co., 
60  N.  Y.  116. 

22.  Townsend  v.  Chicago,  etc.,  R.  Co.,  91 
111.  545;  Hankins  v.  Lawrence,  8  Blackf. 
(Ind.)  266;  Orr  v.  Qui-mby,  54  N.  H.  590; 


Kough  V.  Darcey,  11  N.  J.  L.  237;  Lehigh 
Valley  R.  Co.  v.  McFarlan,  31  N.  J.  Eq.  706. 

23.  State  v.  Lubke,  15  Mo.  App.  152 ;  Mar- 
tin V.  Tyler,  4  N.  D.  278,  60  IN.  W.  392,  25 
L.  R.  A.  838;  State  v.  King  County  Super. 
Ct.,  26  Wash.  278,  66  Pac.  385.  And  see  Pro- 
volt  V.  Chicago,  etc.,  R.  Co.,  57  Mo.  256. 

24.  Postal  Tel.  Cable  Co.  f.  Southern  R. 
Co.,  89  Fed.  190. 

25.  Steinhart  v.  Mendocino  County  Super. 
Ct.,  137  Cal.  575,  70  Pac.  629,  92  Am.  St. 
Rep.  183. 

The  rule  in  Colorado,  owing  perhaps  to  a 
slight  difference  in  the  wording  of  the  provi- 
sion, is  different.  It  is  there  held  that  a 
provision  that  until  compensation  shall  be 
paid  to  the  owner  or  into  court  for  him  the 
property  shall  not  be  needlessly  disturbed 
does  not  prohibit  the  court  from  making  an 
order  permitting  the  petitioner  in  condemna- 
tion proceedings  to  pay  into  court  such 
amount  as  would  be  sufficient  to  compensate 
the  owner  before  entering  on  the  lands  pend- 
ing such  proceedings,  especially  as  a  statute 
of  that  state  clearly  contemplates  that  such 
order  may  be  made.  MeClain  v.  People,  9 
Colo.  190,  11  Pac.  85;  San  Luis  Land,  etc., 
Co.  V.  Kenilworth  Canal  Co.,  3  Colo.  App.  244, 
32  Pac.  860.  And  see  Denver,  etc.,  R.  Co.  v. 
Lamborn,  9  Colo.  119,  10  Pac.  797  ;  Denver, 
etc.,  R.  Co.  V.  Lamborn,  8  Colo.  380,  8  Pac. 
582. 

26.  Sanborn  v.  Belden,  51  Cal.  266;  Cali- 
fornia Pac.  R.  Co.  V.  Central  Pac.  R.  Co.,  47 
Cal.  528;  Davis  v.  San  Lorenzo  R.  Co.,  47 
Cal.  517;  Martin  v.  Tyler,  4  N.  D.  278,  60 
N.  W.  392,  25  L.  R.  A.  838. 

27.  Martin  v.  Tyler,  4  N.  D.  278,  60  N.  W. 
392,  25  L.  R.  A.  838. 

28.  Steinhart  v.  Mendocino  County  Super. 
Ct.,  137  Cal.  575,  70  Pac.  629,  92  Am.  St. 
Rep.  183. 

The  words,  "  or  into  court  for  the  owner," 

used  in  the  constitution,  mean  that  if  the 
owner  refuses  to  accept  the  award  the  money 
shall  be  paid  to  the  legislature  for  the  admin- 
istration of  justice  in  that  particular  con- 
demnation proceeding.  Shively  v.  Lankford, 
174  Mo.  535,  74  S.  W.  835. 

Payment  before  entry  of  the  judgment  is 
not  available  error  where  the  exact  amount 
of  damages  awarded  was  paid.  The  judgment 
is  not  void  because  payment  or  deposit  was 
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court,  it  should  on  application  of  the  landowner  direct  payment  thereof  to 
him.^ 

(d)  Under  Constitutional  or  Statutory  Provisions  Requiring  Prejpayraent 
or  Security.  Where  the  constitutional  or  statutory  provisions  require  payment 
or  security  before  taking  private  property  for  public  use  prepayment  or  security 
is  a  condition  precedent  to  the  taking,^  and  statutes  which  authorize  entry  before 
prepayment  or  security  where  the  constitution  requires  it  are  void.^^  A  con- 
stitutional requirement  that  security  be  given  is  complied  with  when  a  bond  i& 
accepted  by  the  owner,^^  or  when  it  has  been  approved  by  the  court  and  liled  for 
the  owner's  use.^  Approval  of  the  bond  is,  however,  necessary.^  An  approval 
of  the  bond  involves  an  adjudication  that  everything  has  been  done  to  entitle  the 
company  to  have  the  bond  filed.^  Although  the  sureties  become  insolvent,  the 
court  has  no  power  to  require  additional  security,^  nor  is  it  any  ground  to  enjoin 
a  continuance  in  possession.^^    Whatever  the  form  of  the  security  is,  no  conditions. 


made  before  it  became  due  or  payable.  Ma- 
dera County  V.  Raymond  Granite  Co.,  139 
Cal.  128,  72  Pac.  915. 

29.  State  v.  Lubke,  15  Mo.  App.  152. 

30.  Georgia. —  Doe  v.  Georgia  R.,  etc.,  Co., 
1  Ga.  524. 

Iowa. —  Henry  v.  Dubuque,  etc.,  R.  Co.,  10 
Iowa  540. 

Maine. —  Davis  v.  Russell,  47  Me.  443. 

Minnesota. —  Mathews  v.  St.  Paul,  etc.,  R. 
Co.,  18  Minn.  434;  Weaver  v.  Mississippi,  etc., 
Boom  Co.,  30  Mmn.  477,  16  N.  W.  269. 

iS'ew  York. —  People  v.  Law,  34  Barb.  494. 

Pennsylvania. —  Philadelphia,  etc.,  R.  Co.  v. 
Cooper,  105  Pa.  St.  239 ;  Gilmore  v.  Pitts- 
burgh, etc.,  R.  Co.,  104  Pa.  St.  275 ;  McClinton 
17.  Pittsburg,  etc.,  R.  Co.,  66  Pa.  St.  404; 
Heise  v.  Pennsylvania  R.  Co.,  62  Pa.  St.  67; 
Easton's  Appeal,  47  Pa.  St.  255;  Brown  v. 
Powell,  25  Pa.  St.  229 ;  Philadelphia,  etc.,  R. 
Co.  V.  Lawrence,  10  Phila.  604;  Large  v. 
Philadelphia,  3  Phila.  382;  Martin  r.  Pitts- 
burgh, etc.,  R.  Co.,  28  Pittsb.  Leg.  J.  156; 
Philadelphia,  etc.,  R.  Co.'s  Appeal,  1  Montg. 
Co.  Rep.  129. 

Under  the  constitution  of  Kentucky,  the 
condemning  party  has  his  election  whether 
he  shall  pay  compensation  or  give  security 
therefor  before  the  taking.  Waller  v.  Mar- 
tin, 17  B.  Mon.  181. 

A  turnpike  or  plank-road  company,  their 
contractors  or  agents  who  enter  upon  the 
lands  of  a  person,  for  the  purpose  of  con- 
structing their  road,  without  having  the  dam- 
ages previously  assessed,  tendered,  or  paid,  or 
secured  in  the  mode  provided  by  the  acts  of 
assembly  regulating  such  companies,  are  tres- 
passers and  may  be  sued  as  such.  Brown  v. 
Powell,  25  Pa.  St.  229. 

Enjoining  entry  before  giving  security. — 
Where  the  constitution  prohibits  a  taking  be- 
fore payment  or  giving  security,  the  company 
may  be  enjoined  upon  entry  before  payment 
or  giving  security.  Colgan  v.  Allegheny  Val- 
ley R.  Co.,  3  Pittsb.  (Pa.)  394.  And  see 
infra,  XIT,  B,  2. 

Where  party  not  entitled  to  compensation. 
—  Where  appraisers  impaneled  to  assess  the 
damages  in  the  establishment  of  a  public  road 
report  that  a  certain  person  is  not  entitled 
to  any  compensation,  the  county  court  may 
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make  an  order  establishing  the  road  without 
compensation  being  first  made  or  secured  to 
the  owner  of  the  property  taken  by  it  for 
public  use.  McCrory  v.  Griswold,  7  Iowa 
248. 

31.  Weaver  v.  Mississippi,  etc..  Boom  Co., 
30  Minn.  477,  16  N.  W.  269;  Mathews  v.  St.. 
Paul,  etc.,  R.  Co.,  18  Minn.  434. 

32.  Welsh  V.  New  Castle  Northern  R.  Co., 
6  Pa.  Co.  Ct.  56. 

33.  Welsh  V.  New  Castle  Northern  R.  Co.^ 
6  Pa.  Co.  Ct.  56. 

A  bond  given  for  security  is  not  insufficient 
because  it  is  for  a  fixed  sum,  provided  the 
sum  is  sufficient  to  cover  the  damages 
(Twelfth-St.  Market  Co.  v.  Philadelphia,  etc., 
R.  Co.,  142  Pa.  St.  580,  21  Atl.  902,  989)  ; 
and  if  it  contains  mere  informal  defects  in 
its  execution^  objections  must  be  made  at  the 
time  of  presentation  for  approval  or  they  will 
be  waived  (Myers  v.  Delaware,  etc.,  R.  Co.^ 
3  Kulp  (Pa.)  347). 

Authority  for  the  company  to  file  the  bond, 
is  to  be  presumed  in  the  first  instance  from 
its  execution  and  presentation  for  approval. . 
After  the  corporation  proceeds  under  it  to- 
take  the  land  they  will  be  estopped  from  deny- 
ing the  authority  under  which  it  was  filed. 
Myers  v.  Delaware,  etc.,  R.  Co.,  3  Kulp  (Pa.) 
347. 

34.  Myers  v.  Delaware,  etc.,  R.  Co.,  3  Kulp- 
(Pa.)  347. 

Entry  before  approval  of  bond  is  a  tres- 
pass.  Dimmick  v.  Brodhead,  75  Pa.  St.  464. 

35.  Wadhams  v.  Lackawanna,  etc.,  R.  Co.,. 
42  Pa.  St.  303. 

36.  Welsh  V.  New  Castle  Northern  R.  Co., 
6  Pa.  Co.  Ct.  56.  There  is  nothing  in  the 
constitution  which  makes  the  company's  right 
to  the  property  cpnditional  on  security  being 
adequate  for  all  future  time  or  until  the  com- 
pensation shall  in  fact  be  paid.  Wallace  v. 
New  Castle  Northern  R.  Co.,  138  Pa.  St.  168^ 
22  Atl.  95. 

37.  Wallace  v.  New  Castle  Northern  R.  Co.,. 
138  Pa.  St.  168,  22  Atl.  95.  See  also  Pell  i/V 
Northampton,  etc.,  R.  Co.,  L.  R.  2  Ch.  100. 
36  L.  J.  Ch.  319,  15  L.  T.  Rep.  N.  S.  169,  15- 
Wkly.  Rep.  27,  holding  that  default  in  pay- 
ment of  bond  is  not  a  ground  for  injunctioni. 
against  continuance  in  possession. 
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•can  be  attached  by  the  party  giving  it.^  A  bond  filed  by  a  raih'oad  company  in 
locating  its  road  is  a  security  for  all  damages  that  may  accrue  from  the  construc- 
tion also.    Both  are  but  one  injury  and  a  bond  tiled  for  one  is  a  security  for  all.^ 

(e)  Under  Constitatlonal  or  Statutory  Provisions  Requiring  Prepayment 
■or  Deposit  of  Money.  Where  the  constitution  or  statutes  provide  that  payment 
of  damages  or  a  deposit  of  money  shall  precede  a  taking  of  private  property  for 
public  use,  such  payment  or  deposit  is  a  condition  precedent  to  a  taking,'^  and  a 
statute  which  contravenes  a  constitutional  provision  of  this  character  is  of  course 
void  and  inoperative.^^  It  has  been  held,  however,  that  the  provisions  do  not 
prohibit  the  right  of  entry  in  advance  of  making  payment  or  deposit  merely  for 
the  purpose  of  making  an  examination  and  survey  necessary  to  the  proper  exer- 
cise of  the  right  of  eminent  domain.'*^  A  payment  of  the  amount  awarded  to  the 
•county  clerk  satisfies  the  constitutional  requirements.'^^  If  a  statute  designates 
the  time  within  which  the  deposit  shall  be  made,  non-compliance  with  the  statute, 
unless  waived  by  the  landowner,  renders  the  proceedings  of  no  force  and  effect."** 
If  no  time  is  fixed  by  statute  it  is  sufficient  if  the  deposit  is  made  within  a  rea- 
sonable time  after  assessment.''^ 

e.  Where  Property  Is  Damaged.  Where  the  land  of  a  party  is  not  entered 
upon  or  actually  taken,  but  is  injuriously  affected  by  the  exercise  of  the  power 
of  eminent  domain,  it  is  not  unlawful  for  the  corporation  to  construct  and  oper- 
ate the  improvement  which  causes  the  injury  before  the  amount  of  the  compensa- 
tion is" ascertained,  paid,  deposited,  or  secured.^    The  word  "  taking"  it  has  been 


38.  Kanne  r.  Minneapolis,  etc.,  R.  Co.,  30 
Minn.  423,  15  N.  W.  871,  holding  further  that 
it  is  immaterial  whether  the  agent  giving  the 
security  had  authority  to  impose  conditions. 

39.  Wadhams  v.  Lackawanna,  etc.,  R.  Co., 
42  Pa.  St.  303. 

40.  Chicago,  etc.,  R.  Co.  r.  Watkins,  43 
Kan.  50,  22  Pac.  985 ;  St.  Joseph,  etc.,  R.  Co. 
V.  Callender,  13  Kan.  496;  Missouri,  etc.,  R. 
Co.  V.  Ward,  10  Kan.  352 ;  Schaaf  v.  Cleve- 
land, etc.,  R.  Co.,  66  Ohio  St.  215,  64  N.  E. 
145;  Zimmerman  v.  Canfield,  42  Ohio  St.  403; 
Leonard  v.  Cassidy,  8  Ohio  Cir.  Ct.  529,  4 
Ohio  Cir.  Dec.  480;  Smith  v.  McKee,  3  Ohio 
Dec.  (Reprint)  578;  Gulf,  etc.,  R.  Co.  t\ 
Donahoo,  59  Tex.  128;  Eidemiller  v.  Wyan- 
dotte City,  8  Fed.  Cas.  No.  4,313,  2  Dill.  376. 

Appeal  by  the  landowner  from  the  assess- 
ment of  his  damages,  or  a  recovery  on  the 
appeal  for  the  amount  thereof,  does  not 
change  the  rule  that  full  compensation  must 
be  first  made  in  money  or  secured  by  a  de- 
posit before  there  can  be  any  appropriation. 
St.  Joseph,  etc.,  R.  Co.  v.  Callender,  13  Kan. 
496. 

Condemnation  subsequent  to  taking. —  If  a 

company  builds  its  road  over  a  person's  land 
without  prepayment  or  deposit  as  required  by 
the  constitution,  it  is  a  trespasser  and  liable 
for  such,  notwithstanding  a  subsequent  con- 
demnation of  a  right  of  way  and  deposit  of 
money.  Missouri,  etc.,  R.  Co.  v.  Ward,  10 
Kan.  352. 

41.  Beck  V.  Medina  Countv,  9  Ohio  Dec. 
(Reprint)  108,  11  Cine.  L.  Bui.  18. 

42.  Ward  v.  Toledo,  etc.,  R.  Co.,  1  Ohio 
Dec.  (Reprint)  553,  10  West.  L.  J.  365. 

43.  Ackerman  f.  HuflF,  71  Tex.  317,  9  S.  W. 
236. 

A  statute  authorizing  a  railway  company 
pending  an  appeal  in  condemnation  proceed- 
ings brought  by  it  to  take  possession  of  the 


land  upon  paying  costs  and  depositing  in 
court  the  damages  awarded  and  giving  bond 
is  not  in  violation  of  the  constitutional  pro- 
vision inhibiting  the  taking  of  private  prop- 
erty for  public  use  without  due  compensation 
made  therefor.  Davidson  v.  Texas,  etc.,  R. 
Co.,  29  Tex.  Civ.  App.  54,  67  S.  W.  1093, 
Tex.  Gen.  Laws  (1899),  p.  105;  Tex.  Const, 
art.  1,  §  17. 

44.  Cincinnati  v.  Hosea,  19  Ohio  Cir.  Ct. 
744,  10  Ohio  Cir.  Dec.  618. 

When  time  begins  to  run. —  Under  a  statute 
providing  that  the  corporation  must  pay  for 
lands  appropriated  for  any  purpose  within 
six  months  after  the  assessment  of  compensa- 
tion, or  that  its  right  shall  thereupon  deter- 
mine, time  commences  to  run  from  the  date 
of  the  judgment  or  order  of  the  court  direct- 
ing the  assessment  to  be  paid  and  not  from 
the  date  of  the  rendition  of  the  verdict. 
Ryan  v.  Hoffman,  26  Ohio  St.  109. 

45.  Hawley  v.  Harrall,  19  Conn.  142. 

46.  Illinois. — Peoria,  etc.,  R.  Co.  v.  Schartz, 
84  111.  135;  Patterson  v.  Chicago,  etc.,  R.  Co., 
75  111.  588;  Stetson  v.  Chicago,  75  111.  74; 
Hoag  V.  Switzer,  61  111.  294;  Parker  v.  Chi- 
cago Catholic  Bishop,  41  111.  App.  74. 

Indiana. —  Delphi  v.  Evans,  36  Ind.  90,  10 
Am.  Rep.  12;  Lafayette  v.  Bush,  19  Ind.  326; 
Macy  V.  Indianapolis,  17  Ind.  267. 

Louisiana. —  McMahon  v.  St.  Louis,  etc., 
R.  Co.,  41  La.  Ann.  827,  6  So.  640. 

Maryland. —  Garrett  v.  Lake  Roland  El.  R. 
Co.,  79  Md.  277,  29  Atl.  830,  24  L.  R.  A.  396. 

Neiv  Hampshire.  —  Lebanon  v.  Olcott,  1 
N.  H.  339. 

Neio  York. —  Nutting  V.  Kings  County  El. 
R.  Co.,  48  Hun  348,  1  N.  Y.  Suppl.  383;  Wad- 
dell  V.  New  York,  8  Barb.  95. 

Pennsylvania. —  Strasburgh  r.  Bachman, 
(1888)  "14  Atl.  148;  Koch  v.  Williamsport 
Water  Co.,  65  Pa.  St.  288;   Woodward  v. 
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held  should  be  construed  to  mean  an  actual  taking  in  the  physical  sense  of  the 
word.^^ 

d.  Waiver  of  Prepayment  or  Security.  The  provision  that  the  compensation 
must  be  paid,  tendered,  or  secured  before  possession  of  the  land  can  be  taken  is 
designed  for  the  protection  of  the  landowner,  and  the  requirement  may  be  waived 
by  him,^^  and  this  may  be  done  by  parol/''  What  will  constitute  a  waiver  depends 
measurably  upon  the  circumstances  of  each  case ;  ^  and  notwithstanding  the 


Webb,  65  Pa.  St.  254;  Spangler,  etc.,  Canal 
Co.'s  Appeal,  64  Pa.  St.  387;  Canal  Co.  v. 
Shimp,  2  Leg.  Gaz.  181.  Compare  Riddle  v. 
Delaware  County  Com'rs,  3  Pa.  Co.  Ct.  605. 

Texas. —  Rische  v.  Texas  Transp.  Co.,  27 
Tex.  Civ.  App.  33,  66  S.  W.  324  [criticizing 
Gulf,  etc.,  R.  Co.  V.  Fuller,  63  Tex.  467]. 

West  Virginia. —  Spencer  v.  Point  Pleas- 
ant, etc.,  R.  Co.,  23  W.  Va.  406. 

England. —  Hutton  v.  London,  etc.,  R.  Co., 
7  Hare  259,  13  Jur.  486,  18  L.  J.  Ch.  345,  27 
Eng.  Ch.  259. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§§  191,  192. 

Contra. —  Ryan  v.  Cincinnati,  1  Ohio  Cir. 
Ct.  558,  1  Ohio  Cir.  Dec.  311. 

Where  the  constitution  declares  that  pri- 
vate property  shall  not  be  "taken  or  dam- 
aged "  until  compensation  shall  be  paid  the 
owner  or  into  court  for  him,  compensation 
for  damages  to  property  not  taken  must  be 
paid  to  the  owner  or  into  court  for  him  for 
damaging  property.  Lewis  v.  Seattle,  5  Wash. 
741,  32  Pac.  794;  McElroy  v.  Kansas  City, 
21  Fed.  257.  Contra,  Lorie  v.  North  Chicago 
City  R.  Co.,  32  Fed.  270. 

Limitation  of  rule. —  Where  the  injury 
amounts  to  a  total  destruction  of  the  value 
of  the  property,  it  is  equivalent  to  an  actual 
taking,  and  the  compensation  must  be  first 
paid.  Ward  v.  Ohio  River  R.  Co.,  35  W.  Va. 
481,  14  S.  E.  142. 

47.  Rische  v.  Texas  Transp.  Co.,  27  Tex. 
Civ.  App.  33,  66  S.  W.  324. 

48.  Georgia. —  Rome  v.  Perkins,  30  Ga.  154. 
Kansas. —  Williams  v.  Hutchinson,  etc.,  R. 

Co.,  62  Kan.  412,  63  Pac.  430,  84  Am.  St. 
Rep.  408 ;  Wichita,  etc.,  R.  Co.  v.  Fecheimer, 
36  Kan.  45,  12  Pac.  362. 

Mississippi. —  Pearson  v.  Johnson,  54  Miss. 
259. 

New  Hampshire. —  Uncanoonuck  Road  Co. 
V.  Orr,  67  N.  H.  541,  41  Atl.  665;  Smart  v. 
Portsmouth,  etc.,  R.  Co.,  20  N.  H.  233. 

Tennessee. —  Woolard  v.  Nashville,  108 
Tenn.  353,  67  S.  W.  801. 

Texas. —  Gulf,  etc.,  R.  Co.  v.  Donahoo,  59 
Tex.  128. 

Yermont. —  McAulay  v.  Western  Vermont 
R.  Co.,  33  Vt.  311,  78  Am.  Dec.  627. 

Washington. —  Lewis  v.  Seattle,  5  Wash. 
741,  32  Pac.  794. 

United  States. —  Northern  Pac.  R.  Co.  t*. 
Barnesville,  etc.,  R.  Co.,  4  Fed.  298,  2  Mc- 
Crary  203. 

49.  Harrison,  etc.,  Turnpike  Co.  v.  Roberts, 
33  Ind.  246;  McAulay  v.  Western  Vermont 
R.  Co.,  33  Vt.  311,  78  Am.  Dec.  627. 

50.  Acts  amounting  to  waiver. —  Prepay- 
ment is  waived  by  the  following  acts:  Ac- 
quiescence in  appropriation  of  the  property 
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before  payment  (Woolard  v.  Nashville,  108 
Tenn.  353,  67  S.  W.  801 ;  Lewis  v.  Seattle,  5 
Wash.  741,  32  Pac.  794;  McAulay  v.  Western 
Vermont  R.  Co.,  33  Vt.  311,  78  Am.  Dec.  627. 
But  see  Leber  v.  Minneapolis,  etc.,  R.  Co.,  29 
Minn.  256,  13  N.  W.  31)  ;  or  acquiescence  in 
the  use  of  the  property  for  the  purposes  for 
which  it  is  sought  to  be  acquired  (Kaufman 
V.  Tacoma,  etc.,  R.  Co.,  11  Wash.  63^,  40  Pac. 
137;  Northern  Pac.  R.  Co.  v.  Barnesville, 
etc.,  R.  Co.,  4  Fed.  298,  2  McCrary  203),  by 
bringing  suit  to  recover  the  value  of  the 
property  taken  (Wichita,  etc.,  R.  Co.  v.  Fec- 
heimer, 36  Kan.  45,  12  Pac.  362;  Gulf,  etc., 
R.  Co.  V.  Donahoo,  59  Tex.  128)  by  agree- 
ment that  damages  shall  be  subsequently  as- 
certained and  paid  (Knapp  v.  McAulay,  39 
Vt.  275),  and  by  a"n  agreement  to  sell  and 
convey  (Baltimore,  etc.,  R.  Co.  v.  Highland, 
48  Ind.  381). 

What  is  not  a  waiver. —  Where  a  railroad 
company  enters  upon  land  under  color  of  a 
proceeding  in  the  probate  court  to  appro- 
priate the  same,  without  first  making  com- 
pensation in  money  or  securing  it  by  a  deposit 
of  money,  and  constructs  thereon  a  railroad 
track  and  commences  to  run  its  cars  along 
the  same,  after  which  the  owner  obtains  a  re- 
versal of  the  proceeding  and  commences  an 
action  to  recover  possession  of  the  land,  the 
mere  fact  of  delay  without  proof  of  knowledge 
of  or  acquiescence  in  the  acts  of  the  company 
will  not  estop  the  owner  from  maintaining 
such  action.  Bothe  v.  Dayton,  etc.,  R.  Co., 
37  Ohio  St.  147.  So  where  a  railroad  com- 
pany enters  on  land  with  the  owner's  consent, 
and  proceeds  to  condemn  it,  the  abandonment 
by  the  lessee  who  is  not  a  party  to  the  con- 
demnation proceedings  of  his  intention  to  en- 
join the  appropriation  by  the  railroad  com- 
pany does  not  amount  to  a  consent  that  the 
company  may  enter  and  appropriate  the  same 
before  assessment  and  payment  of  the  dam- 
ages, if  he  at  the  time  of  the  abandonment 
informed  the  attorney  of  the  railroad  com- 
pany of  his  intention  to  bring  an  action  for 
damages  for  the  trespass.  Capers  v.  Au- 
gusta, etc.,  R.  Co.,  76  Ga.  90.  And  a  direc- 
tion by  a  mortgagee  to  the  mortgagor  to  get 
all  the  damages  possible  from  the  railroad 
company  for  crossing  the  mortgaged  land 
does  not  amount  to  a  waiver  by  the  mort- 
gagee of  compensation  as  a  condition  prece- 
dent to  entry.  Snyder  v.  Chicago,  etc.,  R. 
Co.,  112  Mo.  527,  20  S.  W.  885.  It  has  also 
been  held  that  if  a  judgment  for  damages  is 
not  paid,  and  it  appears  that  pending  the  ap- 
peal the  railroad  company  entered  upon  his 
land  and  constructed  its  road,  and  it  does 
not  appear  that  the  landowner  had  any  ac- 
tual knowledge  of  such  entry  and  occupation 
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waiver  the  condemDing  party  is  nevertheless  liable  to  an  action  by  the  owner  for 
the  damages  which  have  been  awarded  him.^^ 

2.  Medium  of  Payment.  The  great  weight  of  authority  is  to  the  effect  that 
payment  for  property  taken  under  the  power  of  eminent  domain  must  be  made 
in  money .^'^  The  owner  cannot  be  required  to  accept  in  payment  either  in  whole 
or  in  part  the  performance  of  certain  acts  by  the  other  party such  as  fencing^ 
the  road,  making  crossings,^  building  wagon  bridges,^^  or  giving  the  owner  a 
release  of  part  of  the  riglit  of  way  or  a  license  to  use  the  right  of  way.^^  Nor 
can  the  owner  be  required  to  accept  in  payment  other  lands  or  a  grant  of  a  right 
of  way  over  adjoining  land.^^  Neither  can  lie  be  required  to  accept  scrip  in 
payment.^^ 

3.  Tender  of  Payment.  A  tender  to  the  owner  of  money  and  a  refusal  by  him 
to  accept  it  are  equivalent  to  payment ;  ^  and  the  condemning  party  is  reUeved 


or  in  any  manner  consented  thereto,  a  judg- 
ment in  favor  of  the  landowner  in  an  action 
of  ejectment  for  the  recovery  of  possession 
will  not  be  reversed.  Central  Branch  Union 
Fac.  R.  Co.  V.  Atchison,  etc.,  R.  Co.,  28  Kan. 
453;  St.  Joseph,  etc.,  R.  Co.  v.  Cailender,  13 
Kan.  496. 

When  prepayment  has  been  waived,  and  the 
railroad  company  or  other  corporation,  re- 
lying on  the  waiver,  proceeds  to  complete  its 
work,  and  expends  large  sums  of  money  on 
the  land  so  appropriated,  the  owner  will  be 
estopped  to  reclaim  the  land  or  to  maintain 
ejectment  for  it.  Williams  r.  Hutchinson, 
etc.,  R.  Co.,  62  Kan.  412,  63  Pac.  430,  84  Am. 
St.  Rep.  408. 

51.  Smart  v.  Portsmouth,  etc.,  R.  Co.,  20 
N.  H.  233. 

52.  Colorado. —  Burlington,  etc.,  R.  Co.  v. 
Schweikart,  10  Colo.  178,  14  Pac.  329. 

Georgia. —  Atlanta  v.  Central  R.,  etc.,  Co., 
53  Ga.  120;  Augusta  v.  Marks,  50  Ga.  612; 
Jones  V.  Wills  Valley  R.  Co.,  30  Ga.  43. 

Illinois. — Hyslop  v.  Finch,  99  111.  171;  Car- 
penter V.  Jennings,  77  111.  250;  Chicago,  etc., 
R.  Co.  V.  Melville,  66  111.  329;  Weckler  v. 
Chicago,  61  111.  142. 

Indiana. —  Lucas  v.  Hawkins,  8  Blackf. 
337. 

Kentucky. —  Rice  v.  Danville,  etc.,  Turn- 
pike Road  Co.,  7  Dana  81. 

Louisiana. —  New  Orleans  Pac.  R.  Co.  V. 
Murrell,  34  La.  Ann.  536. 

Massachusetts. —  Com.  v.  Peters,  2  Mass. 
125. 

Michigan. —  Toledo,  etc.,  R.  Co.  v.  Munson, 
57  Mich.  42,  23  N.  W.  455. 

Mississippi. —  BrowTi  v.  Beatty,  34  Miss. 
227,  69  Am.  Dec.  389. 

Missouri. —  Chicago,  etc.,  R.  Co.  v.  Mc- 
Grew,  104  Mo.  282,  15  S.  W.  931. 

New  Jersey. —  Butler  v.  Ravine  Road  Sewer 
Com'rs,  39  N.  J.  L.  665;  Carson  v.  Coleman, 
11  N.  J.  Eq.  106. 

New  York. —  People  v.  Brooklyn,  6  Barb. 
209. 

North  Dakota. —  Martin  v.  Tyler,  4  N.  D. 
278,  60  N.  W.  392,  25  L.  R.  A.  838. 

Ohio. —  Youngstown  v.  Moore,  30  Ohio  St. 
133;  Kramer  v.  Cleveland,  etc.,  R.  Co.,  1 
Ohio  Dec.  (Reprint)  474,  10  West.  L.  J. 
138;  In  re  Cincinnati,  etc.,  R.  Co.,  1  Ohio 
Dec.  (Reprint)  269,  6  West.  L.  J.  350. 


Tennessee. —  Paducah,  etc.,  R.  Co.  v.  Sto- 
vall,  12  Heisk.  1. 

Texas.—  Dulaney  v.  Nolan  County,  85  Tex. 
225,  20  S.  W.  70;  Southern  Cotton  Press, 
etc.,  Co.  V.  Galveston  Wharf  Co.,  3  Tex.  App. 
Civ.  Cas.  §  256. 

West  Virginia. —  Chesapeake,  etc.,  R.  Co. 
V.  Hal  stead,  7  W.  Va.  301. 

United  States. —  Vanhorne  v.  Dorrance,  28> 
Fed.  Cas.  No.  16,857,  2  Dall.  304. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain,'* 
§§  437,  438. 

Payment  in  gold. —  In  a  proceeding  to  con- 
demn land  for  a  public  use,  if  the  court  finds 
generally  the  value  of  the  land  taken  in  dol- 
lars and  cents,  without  saying  that  the  esti- 
mated value  is  in  gold  coin,  it  cannot  render 
a  judgment  in  gold  coin.  North  Pac.  R.  Co. 
V.  Reynolds,  50  Cal.  280. 

In  proceedings  in  Indiana  to  open  a  high- 
way compensation  for  inconveniences  and  ad- 
ditional fences  need  not  be  in  money,  but  may 
be  by  benefits  conferred  on  the  owner  by  the 
road.  Fifer  v.  Ritter,  159  Ind.  8,  64  N.  E. 
463. 

53.  Chesapeake,  etc.,  R.  Co.  v.  Patton,  6 
W.  Va.  147. 

The  grant  by  a  city  of  a  right  to  extend 
tracks  through  designated  streets  cannot  be 
construed  into  an  intended  indemnification 
for  the  property  afterward  expropriated  by 
the  levee  board  of  the  city.  New  Orleans, 
etc.,  R.  Co.  r.  Orleans  Levee  Dist.,  48  La. 
Ann.  1098,  20  So.  678. 

54.  Chicago,  etc.,  R.  Co.  v.  Melville,  66  111. 
329;  New  Orleans  Pac.  R.  Co.  v.  Murrell,  34 
La.  Ann.  536;  Chesapeake,  etc.,  R.  Co.  v. 
Patton,  6  W.  Va.  147. 

55.  Toledo,  etc.,  R.  Co.  v.  Munson,  57  Mich. 
42,  23  N.  W.  455. 

56.  Chicago,  etc.,  R.  Co.  v.  McGrew,  104 
Mo.  282,  15  S.  W.  931. 

57.  McArthur  v.  Kelly,  5  Ohio  139. 

58.  Burlington,  etc.,  R.  Co.  v.  Schweikart, 
10  Colo.  178,  14  Pac.  329. 

59.  State  v.  Beackmo,  8  Blackf.  (Ind.) 
246. 

60.  Oliver  v.  Union  Point,  etc.,  R.  Co.,  8* 
Ga.  257,  9  S.  E.  1086;  Aurora,  etc.,  R.  Co.  v. 
Miller,  56  Ind.  88;  Chicago,  etc.,  R.  Co.  v. 
Pattison,  26  Ind.  App.  295,  59  N.  E.  688 ;  St. 
Louis,  etc.,  R.  Co.  v.  Clark,  119  Mo.  357,  24 
S.  W.  157;  Doughty  v.  Somerville,  etc.,  R. 
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from  any  further  obligation  except  to  keep  the  money  in  readiness  to  be  paid  on 
demand. It  seems  that  a  tender  and  its  acceptance  before  appeal  taken  will  not 
necessarily  preclude  the  condemning  party  from  having  the  damages  reduced  on 
appeal.®^ 

4.  Effect  of  Payment  or  Security  or  Making  Deposit  —  a.  In  General.  On 

payment  of  the  amount  awarded  to  the  owner,  or  into  court  for  him,  in  pur- 
suance of  the  constitutional  or  statutory  provisions  making  this  a  prerequisite  to 
a  taking,  the  condemning  company  may  enter  upon  the  land  and  proceed  with  its 
work  of  construction.^  So  where  the  constitutional  and  statutory  provisions 
authorize  the  taking  of  possession  under  condemnation  proceedings  on  giving 
security^  or  making  a  deposit,^  the  party  condemning  is  entitled  to  take  posses- 
sion of  the  property  ;  and  the  owner  cannot  maintain  trespass.^^  After  the  receipt 
of  the  amount  awarded  the  owner  is  estopped  to  claim  that  the  condemnation 
proceedings  were  irregular,^^  and  he  wall  be  held  to  have  waived  his  right  to  a  trial 


Co.,  22  N.  J.  L.  495;  Johnson  v.  Baltimore, 
etc.,  R.  Co.,  45  N.  J.  Eq.  454,  17  Atl.  574; 
Mercer,  etc.,  R.  Co.  v.  Delaware,  etc.,  R.  Co., 
26  N.  J.  Eq.  464. 

Reason  for  rule. — Compensation  is  not  made 
in  fact  in  such  case  because  the  person  en- 
titled to  it  will  not  accept  it.  But  it  is  in 
law.  It  is  the  owner's  fault  that  it  is  not 
made  in  fact  and  he  cannot  therefore  be 
heard  to  urge  his  own  wrong  for  the  purpose 
of  defeating  the  rights  of  the  condemning 
party.  Redmund  v.  Philadelphia,  etc.,  R.  Co., 
33  N.  J.  Eq.  165. 

The  mere  offer  to  pay  the  money  at  some 
other  time,  or  an  offer  coupled  with  a  condi- 
tion, or  an  offer  of  a  check  or  certificate  of 
deposit,  is  not  a  good  tender.  Chicago,  etc., 
R.  Co.  17.  Pattison,  26  Ind.  App.  295,  59  N.  E. 
688. 

Warrants  drawn  on  city  treasury. —  Where 

the  statute  provides  that  as  soon  as  the  ap- 
propriation to  pay  the  damages  shall  be  in 
the  city  treasury,  subject  to  the  warrants  in 
favor  of  the  owners  of  condemned  property, 
and  the  warrants  are  dravra  and  ready  for 
delivery,  the  property  shall  be  deemed  appro- 
priated, and  not  otherwise,  a  tender  is  to  be 
deemed  as  made  when  the  appropriation  is 
made,  the  full  amount  is  in  the  city  treasury 
and  the  warrants  are  drawn  and  ready  for 
delivery.  Gaston  v.  Portland,  41  Oreg.  373, 
69  Pac.  34,  445. 

A  tender  to  the  owner's  attorney  is  suffi- 
cient. Evans  v.  Haefner,  29  Mo.  141 ;  Dyck- 
man  v.  New  York,  7  Barb.  ( N.  Y. )  498 ;  Na- 
tional Docks,  etc.,  R.  Co.  v.  Pennsylvania  R. 
Co.,  54  N.  J.  Eq.  142,  33  Atl.  860. 

Interest. —  Where  the  tender  was  made  two 
days  aft€r  the  filing  of  the  commissioners' 
report,  it  is  immaterial  that  it  did  not  in- 
clude interest.  Scott  v.  St.  Paul,  etc.,  R. 
Co.,  21  Minn.  322. 

61.  Scott  V.  St.  Paul,  etc.,  R.  Co.,  21  Minn. 
322;  St.  Louis,  etc.,  R.  Co.  v.  Clark,  119  Mo. 
357,  24  S.  W.  157. 

The  money  may  be  deposited  with  some 
proper  officer  or  person  to  be  held  for  the 
owner  until  legal  settlement  or  until  his 
readiness  to  accept  it.  Powers  v.  Bears,  12 
Wis.  213,  78  Am.  Dec.  733. 

62.  Chicago,  etc.,  R.  Co.  f.  Phelps,  125  111. 
482,  17  N.  E.  769;  Indianapolis,  etc.,  R.  Co., 
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V.  Brower,  12  Ind.  374;  St.  Louis,  etc.,  R.  Co. 
r.  Clark,  119  Mo.  357,  24  S.  W.  157. 

63.  St.  Louis,  etc.,  R.  Co.  f.  Fowler,  113 
Mo.  459,  20  S.  W.  1069 ;  Rethan  i\  St.  Louis, 
etc.,  R.  Co.,  113  Mo.  132,  20  S.  W.  892;  State 
r.  Dickson,  3  Mo.  App.  464;  Schuler  v. 
Northern  Liberties,  etc.,  Co.,  3  Whart.  (Pa.) 
555. 

64.  Johnstown's  Petition,  5  Pa.  Super.  Ct. 
65.  See  also  Pennsylvania  R.  Co.  r.  Jones,  2 
Pa.  Dist.  759;  Salt  Lake  City  Water,  etc.. 
Power  Co.  v.  Salt  Lake  City,  24  Utah  282, 
67  Pac.  791. 

On  approval  of  a  bond  giving  security  the 
right  to  possession  becomes  absolute.  Wal- 
lace V.  New  Castle  Northern  R.  Co.,  138  Pa. 
St.  168,  22  Atl.  95;  Dimmick  v.  Brodliead,  75 
Pa.  St.  464 ;  Welsh  v.  New  Castle  Northern  R. 
Co.,  6  Pa.  Co.  Ct.  56. 

65.  Hawley  v.  Harrall,  19  Conn.  142 ;  State 
f.  Baker,  20  Fla.  616.  See  also  Ex  p.  Rey- 
nolds, 52  Ark.  330,  12  S.  W.  570. 

Statute  authorizing  the  continuance  in  pos- 
session on  making  deposit. —  It  seems  that  a 
statute  which  provides  that  in  any  stage  of 
a  proceeding  for  the  condemnation  of  real 
property  the  court  may  authorize  plaintiff  if 
in  possession  to  continue  in  possession,  and 
may  stay  all  action  or  proceedings  against 
him  on  account  thereof,  on  his  giving  se- 
curity or  depositing  such  sum  as  the  court 
may  direct,  is  constitutional.  Matter  of  St. 
Lawrence,  etc.,  R.  Co.,  66  Hun  (N.  Y.)  306, 
21  N.  Y.  Suppl.  131. 

66.  Burns  v.  Dodge,  9  Wis.  458.  The  pay- 
ment of  the  judgment  in  a  condemnation 
proceeding  bars  the  right  of  the  owner  to 
maintain  an  action  based  on  the  proper  use 
of  the  easement  and  operates  as  a  dedication 
with  all  its  incidents.  Hartlot  Paper  Co. 
v.  State,  47  N.  Y.  App.  Div.  196,  62  N.  Y. 
Suppl.  205. 

67.  Connecticut. —  Whittlesey  v.  Hartford, 
etc.,  R.  Co.,  23  Conn.  421. 

Illinois. —  Poole  v.  Breese,  114  111.  594,  3 
N.  E.  714. 

Iowa. —  Marling  v.  Burlington,  etc.,  R.  Co., 
67  Iowa  331,  25  N.  W.  268. 

Kansas. —  Williams  v.  Hutchinson,  etc..  R. 
Co.,  62  Kan.  412,  63  Pac.  430,  84  Am.  St.  Rep. 
408 ;  Corwin  v.  St.  Louis,  etc.,  R.  Co.,  51  Kan. 
451,  33  Pac.  99. 
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of  objections  to  the  award  which  were  pending  when  he  accepted  tlie  payment.^^ 
Whether  or  not  such  acceptance  will  be  deemed  a  waiver  of  the  right  of  appeal 
is  an  open  question,^^  although  it  w^ould  seem  that  the  condemning  party  does  not 
lose  its  right  of  appeal  by  paying  the  award  and  taking  possession  of  the  con- 
demned property.'''^  The  owner  is  not  precluded  by  accepting  payment  of  the 
award  from  compelling  the  railroad  company  to  comply  with  the  statutory  pro- 
vision as  to  constructing  a  crossing.'^  The  owner  cannot  retain  the  amount  paid, 
if  the  proceedings  are  afterward  adjudged  void  ctb  initio?'^ 

b.  When  Title  op  Easement  Passes.  It  is  a  rule  of  universal  application  that 
title  does  not  pass  out  of  the  owner  and  vest  in  the  condemning  party  until  pay- 
ment of  compensation  for  the  property  taken,  where  payment  before  taking  is 
expressly  required  by  the  constitution/^  or  where  the  constitution  requires  as  a 
prerequisite  to  the  taking  that  payment  shall  be  made  to  the  owner  or  into  court 
for  him,"^  or  where  the  charter  of  the  condemning  company  or  general  statutes 
relating  to  eminent  domain  contains  the  express  provision  that  title  shall  remain 
in  the  owner  until  compensation  is  paid.''^  So  under  constitutions  which  contain 
no  express  requirement  that  payment  shall  precede  taking  but  prohibit  the  taking 
of  private  property  for  public  use  without  just  compensation,  title  does  not  pass 
before  payment,''^  except  where  the  statute  expressly  provides  that  title  shall  pass 


Wisconsin. —  Stolze  f.  Milwaukee,  etc.,  R. 
Co.,  113  Wis.  44,  88  N.  W.  919,  90  Am.  St. 
Rep.  833. 

68.  Ft.  Worth  Ice  Co.  f.  Chicago,  etc.,  R. 
Co.,  11  Tex.  Civ.  App.  600,  33  S.  W.  159; 
Twombly  v.  Chicago,  etc.,  R.  Co.,  (Tex.  Civ. 
App.  1895)  31  S.  W.  81. 

69.  In  Iowa,  Kansas,  and  Maryland  such 
acceptance  constitutes  a  waiver  of  the  right 
to  appeal  (Mississippi,  etc.,  R.  Co.  v.  Bying- 
ton.  14  Iowa  572 ;  Fitzgerald  v.  Chicago,  etc., 
R.  Co.,  48  Kan.  537,  29  Pac.  703;  Steuart  r. 
Baltimore,  7  Md.  500),  while  in  Missouri, 
New  Hampshire,  and  Wisconsin  the  contrary 
view  is  taken,  the  amount  received  being  con- 
sidered onlv  as  a  payment  pro  tanto  (St. 
Louis,  etc.,  R.  Co.  i\  Clark,  119  Mo.  357,  24 
S.  W.  157;  Low  v.  Concord  R.  Co.,  63  N.  H. 
557,  3  Atl.  739 ;  W^eyer  r.  Milwaukee,  etc.,  R. 
Co..  57  Wis.  329,  15  N.  W.  481). 

70.  Chicago,  etc.,  R.  Co.  v.  Phelps,  125  111. 
482,  17  N.  E.  769;  Fort  St.  Union  Depot  Co. 
V.  Peninsular  Stove  Co.,  103  Mich.  637,  61 
N.  W.  1007;  Fort  St.  Union  Depot  Co.  v. 
Backus.  92  Mich.  33,  52  N.  W.  790.  And  the 
same  rule  has  been  held  to  apply  in  case  of  a 
tender  (Indianapolis,  etc.,  R.  Co.  v.  Brower, 
12  Ind.  374),  although  the  contrary  view  has 
also  been  sustained  (Missouri  Pac.  R.  Co.  v. 
Gruendel,  3  Kan.  App.  53,  44  Pac.  439). 

71.  Jones  v.  Seligman,  81  N.  Y.  190. 

72.  Gallatin  v.  Loucks,  21  Barb.  (N.  Y.) 
578. 

73.  Terre  Haute,  etc.,  R.  Co.  v.  Crawford, 
100  Ind.  550 ;  Lake  Erie,  etc.,  R.  Co.  v.  Kin- 
say,  87  Ind.  514;  State  v.  Graves,  19  Md. 
357 ;  Stewart  v.  Raymond  R.  Co.,  7  Sm.  &  M. 
(Miss.)  568. 

Title  or  right  acquired  generally  see  infra, 
XIII. 

Where  an  appeal  is  taken  from  the  award 
of  appraisers,  payment  to  the  clerk  of  the 
damages  awarded  operates  only  as  a  license 
to  the  railroad  company  to  take  possession  of 
the  lands  so  appropriated.    The  title  thereto 


does  not  vest  in  the  company  until  it  has 
fully  paid  the  damages  finally  assessed  and 
adjudged  in  favor  of  the  owner  upon  the  final 
determination  of  the  appeal.  Terre  Haute, 
etc.,  R.  Co.  f.  Crawford,  100  Ind.  550;  Lake 
Erie,  etc.,  R.  Co.  r.  Kinsey,  87  Ind.  514. 

74.  Green  v.  Missouri  Pac.  R.  Co.,  82  Mo. 
653 :  Provolt  v.  Chicago,  etc.,  R.  Co.,  57  Mo. 
261 ;  Walther  v.  Warran,  25  Mo.  277.  Com- 
pare Semple  v.  Cleveland,  etc.,  R.  Co.,  172  Pa. 
St.  369,  33  Atl.  564,  holding  that  while  ordi- 
narily the  legal  effect  of  the  approval  of  a 
bond  given  by  a  railroad  company  in  condem- 
nation proceedings  is  to  pass  the  title  to  the 
land  or  easement  to  which  it  relates,  this  ef- 
fect does  not  necessarily  follow  where  the 
entry  of  the  railroad  company  is  in  clear  vio- 
lation of  the  covenants  contained  in  a  written 
contract  with  the  landowner.  See  also  Bens- 
ley  V.  Mountain  Lake  Water  Co.,  13  Cal.  306, 
73  Am.  Dec.  575 ;  California  Southern,  etc., 
R.  Co.  V.  Colton  Co.,  (Cal.  1894)  2  Pac. 
38. 

Effect  of  appeal. —  The  payment  into  court 
by  plaintiff  in  condemnation  proceedings  of 
the  sum  assessed  as  damages  does  not  vest  in 
him  the  title  or  easement  awarded  when  de- 
fendants have  appeoled  on  other  grounds  than 
the  insufficiency  of  the  damages  assessed ; 
such  a  deposit  being  merely  a  tender  which  is 
not  accepted.  Pool  v.  Butler,  141  Cal.  46,  74 
Pac.  444. 

75.  White  v.  Nashville,  etc.,  R.  Co.,  7 
Heisk.  (Tenn.)  518;  Southern  R.  Co.  v. 
Gregg,  101  Va.  308,  43  S.  E.  570;  Jones  v. 
Miller,  (Va.  1882)  23  S.  E.  35. 

76.  Rubbottom  v.  McClure,  4  Blackf .  ( Ind. ) 
505 ;  Nichols  v.  Somerset,  etc.,  R.  Co.,  43  Me. 
356;  Cushman  v.  Smith,  34  Me.  247;  People 
V.  Adirondack  R.  Co.,  25  Misc.  (N.  Y.)  84,54 
N.  Y.  Suppl.  682 ;  Cherokee  Nation  v.  South- 
ern Kansas  R.  Co.,  135  U.  S.  641,  10  S.  Ct. 
9(55  ,  34  L.  ed.  295;  Kennedy  r.  Indianapolis, 
103  U.  S.  599.  26  L.  ed.  550;  Johnson  r.  U.  S., 
31  Ct.  CI.  262. 
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before  compensation  and  makes  adequate  and  certain  provision  for  such  com- 
pensation." Where  the  award  has  been  paid  and  accepted,  title,'^  or  an  easement, 
as  tlie  case  may  be,'^^  vests  in  the  condemning  party. 

5.  Effect  of  Failure  to  Pay  or  Deposit  Damages.  If  a  statute  prescribes  the 
time  within  which  payment  nmst  be  made  after  final  judgment,  a  non-comphance 
therewith  entitles  defendant  to  have  the  entire  proceedings  annulled  and  vacated,^ 
and  it  has  been  held  that  failure  to  pay  or  deposit  damages,  costs,  etc.,  awarded  in 
condemnation  proceedings  within  a  certain  time  after  confirmation  of  the  report 
as  provided  by  statute  operates  as  an  abandonment  of  the  proceedings  and  pre- 
vents the  acquisition  of  any  riglits  in  the  land  sought  to  be  condemned.^^ 

6.  Presumption  of  Payment.  Payment  may  be  presumed  from  lapse  of  time,^^ 
or  from  the  acts  of  tlie  parties  ;     but  the  presumption  so  arising  may  be  rebutted.^* 

G.  By  and  to  Whom  Compensation  Made — l.  Persons  Liable  —  a.  In 
General.  The  person  or  corporation  causing  the  land  to  be  condenmed  or  the 
work  to  be  done  is  primarily  liable  for  injuries  caused  by  the  exercise  of  the 
power  of  eminent  domain,^^  although  the  work  or  taking  is  actually  done  by 
another.^^  According  to  the  weight  of  authority,  a  corporation  occupying  the 
streets  of  a  city  with  the  city's  consent  is  primarily  liable  for  the  injury  caused 
to  the  abutting  owners,  and  not  the  city  itself.^^    Nevertheless,  a  different  rule 


Constitutional  clauses  of  this  character  pre- 
vent the  acquisition  of  any  title  to  the  land 

or  any  permanent  appropriation  if  --Aithout 
actual  payment  or  tender  of  a  just  compensa- 
tion for  it.    Cushman  x>.  Sraitli,  34  Me.  247. 

77.  Sweet  v.  Rechel,  159  U.  S.  380,  16  S.  Ct. 
43,  40  L.  ed.  188. 

78.  Reese  %\  Chicago,  38  III.  322. 

79.  Atchison,  etc.,  R.  Co.  v.  Wilson,  66  Kan. 
233,  69  Pac.  342 ;  Phipps  v.  Kansas  Citv,  etc., 
R.  Co.,  58  Kan.  142,  48  Pac.  573;  Blackshire 
V.  Atchison,  etc.,  R.  Co.^  13  Kan.  514. 

80.  Glenn  County  v.  Jackson,  129  Cal.  404, 
62  Pac.  66 ;  Florida  Cent.,  etc.,  R.  Co.  v.  Bear, 
43  Fla.  319,  31  So.  287. 

Where  in  proceedings  to  open  a  road  the 
commissioners  direct  that  the  landowner  be 
paid  in  certain  pajrments  at  certain  times 
the  amount  awarded  him  as  compensation  for 
the  land  taken,  and  that  the  road  be  not 
taken  until  the  payments  are  made,  a  failure 
to  make  the  payments  as  directed  terminates 
the  right  to  open  the  road.  Lowmiller  v. 
Fouser,  52  Ohio  St.  123,  39  N.  E.  419. 

81.  Derby  v.  Gage,  60  Mich.  1,  26  N.  W. 
820.    See  infra,  XI,  O. 

82.  Blair  v.  Kiger,  111  Ind.  193,  12  N.  E. 
293. 

83.  State      Prine,  25  Iowa  231. 

84.  Niagara  Falls  xi.  New  York  Cent.,  etc., 
R.  Co.,  41  N.  Y.  App.  Div.  93,  58  N.  Y.  Suppl. 
619. 

85.  Charles  %.  Monson,  etc.,  Mfg.  Co.,  17 
Pick.  (Mass.)  70  (holding  a  former  mill- 
owner  liable  for  damages  caused  while  he  was 
oAA^ner  and  occupant,  although  he  had  ceased 
to  be  such  at  the  time  the  complaint  was 
filed)  ;  Dicker^an  v.  Duluth,  88  Minn.  288, 
02  N.  W.  1119;  Lycoming  Gas,  etc.,  Co.  v. 
Moyer,  99  Pa.  St.  615. 

One  deriving  a  benefit  from  the  condemna- 
tion is  not  liable  for  damages  caused  thereby 
if  he  did  not  cause  the  taking.  Nelson  v. 
Butterfield,  21  Me.  220. 

A  mortgagee  in  possession  is  considered  the 
owner  of  a  dam,  under  a  Maine  statute,  for 
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the  purpose  of  paying  the  yearly  damage 
caused  by  such  dam.  Lowell  f.  Shaw,  15  Me. 
242. 

A  corporation  operating  under  two  names 

cannot  escape  liability  when  sued  for  dam- 
ages under  one  name  by  showing  that  the 
appropriation  was  made  under  the  other 
name.  De  Lissa  /;.  Missouri  Pac.  R.  Co.,  36 
Mo.  App.  706. 

The  government,  and  not  a  railroad  com- 
pany, is  liable  for  compensation  for  Indian 
lands  taken  for  a  railroad  under  an  act  of 
congress.  Grinter  v.  Kansas  Pac.  R.  Co.,  23 
Kan.  642. 

But  a  state  is  not  bound  to  compensate  a 
railroad  company  for  taking  under  its  right 
of  eminent  domain  lands  which  the  railroad 
company  had  inchoately  condemned  by  filing 
its  map  and  giving  notice  to  the  occupant. 
People  V.  Adirondack  R.  Co.,  160  N.  Y.  225, 
54  N.  E.  689  {affirmed  in  176  U.  S.  335,  20 
S.  Ct.  460,  44  L.  ed.  492]. 

A  constitutional  provision  requiring  corpo- 
rations vested  with  the  power  of  eminent  do- 
main to  make  compensation,  etc.,  applies  as 
well  to  corporations  existing  at  the  time  of 
its  adoption  as  to  those  created  afterward. 
Patent  v.  Pliiladelphia,  etc.,  R.  Co.,  17  Phila. 
(Pa.)  291. 

86.  Hinde  v.  Wabash  Nav.  Co.,  15  111.  72; 
Lesher  v.  Wabash  Nav.  Co.,  14  111.  85,  56  Am. 
Dec.  494 ;  Brady  r.  Kansas  City  Cable  R.  Co., 
Ill  Mo.  329,  19  S.  W.  953;  Vermont  Cent.  R. 
Co.  f.  Baxter,  22  Vt.  365. 

87.  Colorado. —  Denver  v.  Bayer,  7  Colo. 
113,  2  Pac.  6. 

Connecticut. —  Burritt  v.  New  Haven,  42 
Conn.  174. 

Kansas. —  Hedrick  v.  Olathe,  30  Kan.  348, 
1  Pac.  118. 

Maine. — ^Draper  v.  Orono,  11  Me.  422. 

Neiv  York. —  Welde  v.  New  Y^ork,  etc.,  R. 
Co.,  168  N.  Y.  597,  61  N.  E.  554. 

Washington. —  Kaufman  v.  Tacoma,  etc.,  R. 
Co.,  11  Wash.  632.  40  Pac.  137;  Silsby  v. 
Tacoma,  etc.,  R.  Co.,  6  Wash.  295,  32  Pac. 
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is  recognized  in  some  jurisdictions  where  it  is  held  that  the  habihty  rests  upon 
the  citv.^^ 

b.  Corporation  Succeeding  to  Right  of  Condemning  Corporation.  If  a  corpo- 
ration, succeeding  to  the  property,  rights,  and  franchises  of  an  older  corporation, 
enters  upon  land  appropriated  by  its  predecessor  and  continuously  uses  the  same 
to  the  exclusion  of  the  landowner,  it  will  be  deemed  to  have  adopted  the  original 
appropriation,  and  it  becomes  liable  to  pay  the  compensation  which  has  been 
awarded  against  the  former  company ;  ^  and  it  cannot  escape  that  liability  by 
afterward  abandoning  the  land.^  And  the  same  rule  applies  where  the  company 
appropriating  the  land  is  reorganized  and  forms  a  new  company .^^  It  is  other- 
wise, however,  if  the  succeeding  corporation  does  not  succeed  to  the  rights  and 
franchises  of  the  original  company,^^  as  where  it  merely  takes  possession  under  a 
lease.^^  Nor  is  the  succeeding  company  liable  for  damages  caused  by  the  original 
corporation,  but  for  which  it  was  not  liable.^^ 

e.  Municipal  Corporation.  The  payment  of  the  compensation  for  private 
property  taken  by  municipal  corporations  for  public  use  is  controlled  by  the  state, 
which  according  to  the  well-settled  doctrine  may  either  make  the  payment  itself 


1067 ;  Hatch  v.  Tacoma,  etc.,  R.  Co.,  6  Wash. 
1,  32  Pac.  1063. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  322. 

88.  Bentley  v.  Atlanta,  92  Ga.  623,  18  S.  E. 
1013;  Stack  v.  East  St.  Louis,  85  111.  377,  28 
Am.  Rep.  619;  Pekin  v.  Brereton,  67  111.  477, 
16  Am.  Rep.  629;  Dickerman  v.  Duluth,  88 
Minn.  288,  92  N.  W.  1119. 

89.  Arkansas. —  Organ  v.  Memphis,  etc.,  R. 
Co.,  51  Ark.  235,  11  S.  W.  96. 

Indiana. —  Chicago,  etc.,  R.  Co.  v.  Galey, 
141  Ind.  360,  39  N.  E.  925;  New  York,  etc., 
R.  Co.  V.  Hammond,  132  Ind.  475,  32  N.  E. 
83 ;  Lake  Erie,  etc.,  R.  Co.  v.  Griffin,  107  Ind. 
464,  8  N.  E.  451. 

loiva. —  Hartley  v.  Keokuk,  etc.,  R.  Co.,  85 
Iowa  455,  52  N.  W.  352. 

Kansas. —  Ft.  Scott,  etc.,  R.  Co.  v.  Fox,  42 
Kan.  490,  22  Pac.  583. 

Massachusetts. —  Drury  v.  Midland  R.  Co., 
127  Mass.  571. 

Mississippi. —  Williams  v.  New  Orleans, 
etc.,  R.  Co.,  60  Miss.  689. 

North  Carolina. —  Hendrick  v.  Carolina 
Cent.  R.  Co.,  101  N.  C.  617,  8  S.  E.  236. 

Pennsylvania. —  Martin  v.  Pittsburg  R.  Co., 
28  Pittsb.  Leg.  J.  316. 

Texas. —  Rio  Grande,  etc.,  R.  Co.  v.  Ortiz, 
75  Tex.  602,  12  S.  W.  1129. 

Vermont. —  Wead  v.  St.  Johnsbury,  etc.,  R. 
Co.,  64  Vt.  52,  24  Atl.  361.  And  see  Sennott 
V.  St.  Johnsbury,  etc.,  R.  Co.,  59  Vt.  226,  9 
Atl.  554. 

Wisconsin. —  Pfeifer  v.  Shebovgan,  etc.,  R. 
Co.,  18  Wis.  155,  86  Am.  Dec.  751.  But  see 
Oilman  v.  Sheboygan,  etc.,  R.  Co.,  37  Wis. 
317. 

United  States. —  Kaukauna  Water-Power 
Co.  V.  Green  Bay,  etc.,  Canal  Co.,  142  U.  S. 
254,  12  S.  Ct.  173,  35  L.  ed.  1004  [affirming 
70  Wis.  635,  35  N.  W.  529,  36  N.  W.  828]. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  323. 

But  see  Louisville,  etc.,  R.  Co.  v.  Zachritz, 
13  Ky.  L.  Rep.  141,  holding  that  a  purchaser 
of  a  railroad  is  not  liable  for  damages  caused 


to  an  abutter  by  the  construction  and  opera- 
tion of  the  road  in  a  street  before  the  pur- 
chase. 

A  party  purchasing  a  mill  and  dam  across 
a  stream  is  liable  for  the  value  of  the  land 
overflowed  and  appropriated,  by  reason  of  the 
erection  of  the  dam  by  the  grantor.  Sutliff 
V.  Johnson,  17  Nebr.  575,  24  N.  W.  217;  Ray 
V.  Atchison,  etc.,  R.  Co.,  4  Nebr.  439. 

A  railroad  company  cannot  show  in  defense 
to  an  action  for  damages  for  its  occupation 
that  another  railroad  company  had  made  pay- 
ments to  the  owner  for  damages  to  the  same 
land,  without  showing  further  that  it  is  it- 
self the  assignee  of  such  other  company. 
Tucker  v.  Chicago,  etc.,  R.  Co.,  91  Wis.  576, 
65  N.  W.  515. 

But  proof  that  the  husband  of  plaintiff  had 
been  paid  for  the  land  by  a  company  under 
which  defendant  claimed  by  mesne  convey- 
ances and  that  the  husband  was  the  author- 
ized agent  of  his  wife  is  admissible  in  de- 
fense. Ragan  v.  Kansas  City,  etc.,  R.  Co.,  Ill 
Mo.  456,  20  S.  W.  234. 

A  transferee  of  railroad  property  from  a 
state,  which  has  made  ample  provision  for 
compensation,  is  not  liable  for  damages  for 
land  originally  taken.  People  v.  Michigan 
Southern  R.  Co.,  3  Mich.  496. 

Where  the  original  company  has  given  a 
bond  for  security  a  purchaser  of  the  railroad 
under  foreclosure  procfeedings  is  not  liable  for 
the  payment  of  damages,  but  the  owner  of  the 
land  is  thrown  back  upon  his  bond  for  such 
damages.  Fries  v.  Southern  Pennsylvania 
R.,  etc.,  Co.,  85  Pa.  St.  73. 

90.  Lake  Erie,  etc.,  R.  Co.  v.  Griffin,  107 
Ind.  464,  8  N.  E.  45L 

91.  Lake  Erie  R.  Co.  v.  Griffin,  92  Ind.  487. 

92.  Heard  v.  Talbot,  7  Gray  (Mass.)  113. 

93.  Atchison,  etc.,  R.  Co.  v.  Lenz,  35  111. 
App.  330;  Louisville  Southern  R.  Co.  v. 
Cogar,  15  Ky.  L.  Rep.  444. 

94.  Delaware  Div.  Canal  Co.  v.  McKeen,  52 
Pa.  St.  117,  holding  that  a  purchaser  from 
the  state  is  not  liable  for  damages  caused  by 
the  state  and  for  which  it  was  not  liable. 
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or  direct  it  to  be  paid  bj  the  county,  city,  borough,  or  town  which  appropriates 
the  property.^^ 

d.  Joint  Liability.  A  joint  liability  for  compensation  may  rest  upon  two  or 
more  corporations  operating  jointly or  upon  a  vendee  or  lessee  and  the  original 
owner  or  lessor.^'* 

2.  Persoks  Entitled  —  a.  Owners  —  (i)  In  General.  Compensation  in  gen- 
eral must  be  paid  to  the  person  who  owned  the  property  at  the  time  it  w^as  taken 
or  injured,^^  and  in  general  he  is  not  bound  to  prove  his  title,  since  the  condemn- 


95.  Massachusetts. — Middleborough  v.  New 
York,  etc.,  R.  Co.,  179  Mass.  520,  61  N.  E. 
107. 

Michigan. —  People  v.  Lowell  Tp.,  9  Mich. 
144. 

Nebraska.— Omahn  v.  State,  (1903)  94 
N.  W.  979. 

Pennsylvania. —  In  re  Parkesburg,  124  Pa. 
St.  511,  17  Atl.  27;  Chester  County  v. 
Brower,  117  Pa.  St.  647,  12  Atl.  577,  2  Am. 
St.  Rep.  713;  BroAver  v.  Chester  County,  1 
Pa.  Co.  Ct.  1;  In  re  East  Walnut  St.,  10 
Lane.  Bar  209. 

Washington. —  Lewis  County  v.  Schobey,  31 
Wash.  357,  71  Pac.  1029;  Brown  v.  Pierce 
County,  28  Wash.  345,  68  Pac.  872. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  321. 

And  see  Dallas  v.  Miller,  7  Tex.  Civ.  App. 
503,  27  S.  W.  498. 

If  the  land  is  in  one  county  when  the  con- 
demnation proceedings  were  terminated,  but 
was  afterward,  and  before  the  damages  were 
paid,  included  within  the  limits  of  a  new 
county,  the  original  county  is  liable  for  the 
payment.  Woodman  v.  Somerset  County,  25 
Me.  300. 

Where  a  town  way,  laid  out  by  the  select- 
men is  not  approved  and  allowed  by  the  town, 
but  is  afterward  located  and  established,  its 
character  is  no't  thereby  changed  to  a  county 
road,  so  that  the  payment  of  the  damages  is 
transferred  from  the  town  to  the  county. 
Goodwin  v.  Hallowell,  12  Me.  271. 

Under  the  present  constitution  of  Pennsyl- 
vania a  township  opening  a  road  is  not  liable 
to  the  owner  of  adjoining  land,  since  the 
township  does  not  take  the  land  for  the  high- 
way, and  does  not  possess  the  right  of  emi- 
nent domain,  but  merely  opens  the  road  after 
it  has  been  laid  out  by  the  court  of  quarter 
sessions.  Wagner  v.  Salzburg  Tp.,  132  Pa. 
St.  636,  19  Atl.  294. 

96.  Kansas  City,  etc.,  R.  Co.  v.  Fisher,  53 
Kan.  512,  36  Pac.  1004  (holding  this  to  be 
true,  although  one  of  them  is  a  foreign  cor- 
poration) ;  Grand  Junction  R.,  etc.,  Co.  v. 
Middlesex  Countv  Com'rs,  14  Gray  (Mass.) 
553;  Kane  v.  Metropolitan  El.  R.  Co.,  15 
Daly  (N.  Y.)  294,  6  N.  Y.  Suppl.  526.  And 
see  Dows  v.  Congdon,  16  How.  Pr.  (N.  Y.) 
571. 

97.  Stickley  v.  Chesapeake,  etc.,  R.  Co.,  93 
Ky.  323,  20  S.  W.  261.  14  Ky.  L.  Rep.  417 ; 
Little  Miami  R.  Co.  v.  Hambleton,  40  Ohio  St. 
496. 

98.  Brooks  v.  Collins,  11  Bush  (Ky.)  622; 
Keller's  Appeal,  2  Walk.  (Pa.)  32;  Powers  v. 
Bears,  12  Wis.  213,  78  Am.  Dec.  733;  Convers 
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V.  Atchison,  etc.,  R.  Co.,  142  U.  S.  671,  12 
S.  Ct.  351,  35  L.  ed.  1153. 

If  the  owner  waives  his  right  no  one  else 
can  take  advantage  of  the  omission  to  com- 
pensate him.  Haskell  v.  New  Bedford,  108 
Mass.  208. 

If  a  mistake  is  made  in  the  proceedings  as 
to  the  real  owner,  the  court  may  direct  the 
damages  to  be  paid  to  the  proper  party  on 
proof  of  the  fact.  Boyd  v.  Negley,  40  Pa.  St. 
377. 

The  state. — Where  the  statute  requires  that 
a  railroad  company  shall  make  compensation 
to  all  persons  whose  lands  are  taken  for  the 
construction  of  the  road,  the  state  has  the 
same  right  to  compensation  as  an  individual, 
although  it  is  not  specifically  mentioned  in 
the  statute.  Com.  v.  Boston,  etc.,  R.  Co.,  3 
Cush.  (Mass.)  25. 

Unknown  owners. —  Under  a  New  York 
statute,  where  the  commissioners  cannot  de- 
termine to  whom  the  award  should  be  made, 
they  should  make  a  substantial  aw^ard  to  the 
"  unknown  owner,"  instead  of  making  a  nomi- 
nal award  to  a  claimant  whose  right  is 
doubtful  (Matter  of  Public  Parks,  53  Hun 
280,  6  N.  Y.  Suppl.  750 ;  Matter  of  East  One 
Hundred  and  Thirty-Fifth  St.,  36  Misc.  427, 
73  N.  Y.  Suppl.  727;  In  re  Fulton  Ave.,  72 
N.  Y.  Suppl.  37 ;  In  re  William,  etc.,  Sts.,  19 
Wend.  678),  and  if  one  of  them  is  afterward 
ascertained  he  is  entitled  to  the  award, 
whether  he  o\^ms  an  absolute  fee  or  a  fee  sub- 
ject to  a  public  easement  {In  re  Public  Parks, 
73  N.  Y.  560  [reversing  6  Hun  486]).  But 
if  the  report  shows  that  an  award  of  the  full 
value  to  unknown  owners  was  intended  for 
the  benefit  of  all  parties  in  interest,  the 
owner  of  the  fee  is  not  entitled  to  the  whole 
award ;  one  in  whom  there  is  a  perpetual  ease- 
ment is  entitled  to  the  value  of  such  ease- 
ment {In  re  New  York  City,  158  N.  Y.  721, 
53  N.  E.  1123  [affirming  27  N.  Y.  App.  Div. 
265,  50  N.  Y.  Suppl.  621];  In  re  Eleventh 
Ave.,  81  N.  Y.  436).  This  statute,  however, 
does  not  extend  to  the  dower  of  a  widow  of 
which  the  commissioners  were  aware,  because 
the  executor  and  heirs  of  the  estate  are  in 
dispute  as  to  their  respective  rights;  as  the 
dower  estate  is  not  involved  the  damages  to 
it  should  be  separately  estimated.  In  re  Wil- 
liam, etc.,  Sts.,  19  Wend.  (N.  Y.)  678. 

Where  money  has  been  paid  into  court  un- 
der the  English  Lands  Clauses  Act,  one  claim- 
ing to  be  entitled  to  it  absolutely  may  upon 
proper  application  to  the  court  obtain  an 
order  for  its  pavment  as  he  may  show  title. 
In  re  King,  L.  R.  16  Eq.  521.  29  L.  T.  Rep. 
N.  S.  288,  21  Wkly.  Rep.  881;  Galliers  v. 
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ing  party  by  beginning  the  proceeding  against  him  admits  liis  ovvnership.^^  But 
the  word  "owner"  in  this  connection  will  be  held  to  include  any  person  having 
an  interest  in  the  land,  and  who  sustains  loss  or  damage  at  the  time  of  the  taking/ 
as  a  tenant  in  common,^  the  holder  of  a  possessory  title  under  some  circumstances,^ 


Metropolitan  R.  Co.,  L.  R.  11  Eq.  410,  40 
L.  J.  Ch.  544,  19  Wkly.  Rep.  795;  Melling  v. 
Bird,  17  Jur.  155,  22  L.  J.  Ch.  599,  1  Wkly. 
Rep.  219;  In  re  Chelsea  Waterworks  Co.,  56 
L.  J.  Ch.  640,  56  L.  T.  Rep.  N.' S.  421;  Re 
Jones,  39  L.  J.  Ch.  190,  18  Wkly.  Rep.  312. 

99.  St.  Louis,  etc.,  R.  Co,  v.  Teters,  68  111. 
144.    And  see  m/ra,  XI,  K,  1,  b. 

The  production  of  a  deed  to  the  land,  in 
which  he  is  named  as  grantee,  is  prima  facie 
evidence  of  his  title.  Whitman  v.  Boston, 
etc.,  R.  Co.,  3  Allen  (Mass.)  133. 

Furnishing  abstract  of  title. —  Under  some 
statutes  one  claiming  the  award  cannot  re- 
cover it  without  furnishing  an  abstract  of 
title  (Coles  v.  Stillwater,  64  Minn.  105,  66 
N.  W.  138)  ;  but  this  does  not  apply  to  one 
who  is  only  an  equitable  owner  and  avIio  is 
compelled  to  resort  to  a  court  of  equity  to 
establish  his  legal  title  (Kluender  f.  Mil- 
waukee, 57  Wis.  636,  15  N.  W.  805). 

1.  Maryland. —  Baltimore,  etc,  R.  Co,  v. 
Thompson,  10  Md.  76, 

Massachusetts. —  Ellis  v.  Welch,  6  Mass. 
246,  4  Am.  Dec.  122. 

Neio  Hampshire. —  Schoff  t\  Upper  Con- 
necticut River,  etc..  Imp.  Co.,  57  N.  H.  110. 

New  Jersey. —  State  r.  Easton,  etc.,  Co.,  36 
N,  J.  L,  181 ;  Columbia,  etc..  Bridge  Co,  v. 
Geise,  34  N,  J,  L,  268. 

Pennsylvania. —  Philadelphia,  etc.,  R.  Co, 
V.  Lawrence,  10  Phila,  604. 

South  Carolina. —  Georgia,  etc.,  R,  Co,  v. 
Scott,  38  S,  C,  34,  16  S.  E,  185,  839. 

Tennessee. —  East  Tennessee,  etc.,  R.  Co.  v. 
Love,  3  Head  64. 

England.— Uster  v.  Lobley,  7  A.  &  E.  124, 
2  H.  &  W.  122,  6  L.  J.  K.  B.  200,  34  E.  C.  L. 
86;  Eac  p.  Cooper,  3  Dr.  &  Sm.  312,  11  Jur. 
N.  S.  103,  34  L.  J.  Ch.  373,  11  L.  T.  Rep. 
N,  S.  661,  13  Wkly.  Rep.  364.  See  Matter  of 
Perk,  7  R.  &  Can.  Cas.  705,  1  Smale  &  G.  545, 
2  Wkly.  Rep.  24. 

See  18  Cent,  Dig,  tit.  "  Eminent  Domain," 
§  403. 

Amount  recoverable. —  Where  plaintiff  in 
an  action  for  the  value  of  land  taken  by  a 
railroad  for  a  right  of  way  through  his  farm 
did  not  own  the  land  at  the  time  entry  was 
made  by  the  railroad  he  is  entitled  to  nothing 
for  the  incidental  injury  to  the  farm  by  rea- 
son of  the  right  of  way;  his  measure  of  dam- 
age being  simply  the  value  of  the  ground 
taken.  Whitecotton  v.  St.  Louis  R.  Co.,  104 
Mo.  App,  65,  78  S.  W.  318. 

Under  N.  Y.  Code,  §  3358,  all  persons  having 
any  estate,  interest,  or  easement  in  the  prop- 
erty taken,  or  any  lien,  charge,  or  encum- 
brance thereon,  are  deemed  owners.  Pecks- 
port  Connecting  R.  Co.  v.  West.  20  N.  Y. 
App.  Div,  636,  47  N,  Y.  Suppl,  230. 

The  owner  of  an  interest  created  after  the 
proceedings  are  commenced,  and  with  notice 
of  the  same,  is  not  entitled  to  compensation. 


In  re  Marylebone  Imp.  Act,  L.  R,  12  Eq.  389, 
40  L.  J.  Ch,  697,  25  L,  T.  Rep.  N.  S.  149,  19 
Wkly,  Rep.  1047.  See  In  re  London,  1  Sim. 
&  St.  268,  1  Eng.  Ch.  268. 

Tenant  in  tail. —  Under  the  English  Lands 
Clauses  Act  an  order  will  not  be  made  to  pay 
out  the  money  in  court  for  land  taken  to  a 
tenant  in  tail  unless  a  disentailing  deed  has 
been  executed  {In  re  Butler,  L.  R,  16  Eq. 
479;  Re  Norcop,  31  L,  T,  Rep.  N.  S.  85;  In  re 
Limerick,  etc.,  R.  Co.,  10  Ir.  Eq.  66;  In  re 
Great  Southern,  etc.,  R.  Co.,  9  Ir.  Eq,  482), 
except  in  cases  of  small  sums  of  money  {Re 
W^atson,  10  Jur,  N.  S,  1011).  But  see  Nott- 
ley  V.  Palmer,  11  Jur,  N,  S,  968,  13  L,  T,  Rep, 
N.  S.  647,  14  Wklv.  Rep.  170;  Sowry  c. 
Sowry,  6  Jur,  N,  S."  337,  8  Wkly.  Rep. '339. 
In  the  following  cases  it  was  held  that  a  dis- 
entailing deed  was  not  necessary.  In  re 
South-Eastern  R.  Co.,  30  Beav.  215,  7  Jur, 
N.  S,  890,  30  L,  J.  Ch.  602,  9  Wkly.  Rep. 
404;  In  re  Holden,  1  Hem.  &  M,  445,  ]0  Jur, 
N.  S.  308;  Ex  p.  Mounsell,  Ir.  R.  2  Eq.  32. 

2.  Hill  V.  Glendon,  etc.,  Min.,  etc.,  Co.,  113 
N.  C.  259,  18  S.  E.  171;  Galveston,  etc.,  R. 
Co.  V.  Pfeuffer,  56  Tex.  66;  Tucker  r.  Chi- 
cago, etc.,  R.  Co.,  91  Wis.  576,  65  N.  W.  515. 

If  one  tenant  in  common  receives  the  whole 
amount  of  the  damages,  his  cotenant  may 
maintain  an  action  of  assumpsit  for  money 
had  and  received  against  him  to  recover  his 
share.  Brinckerhoff  v.  Wemple,  1  Wend. 
(N.  Y.)  470. 

Where  the  land  is  partitioned  pending  con- 
demnation proceedings  those  tenants  in  com- 
mon whose  allotments  are  not  affected  by  the 
improvement  are  not  entitled  to  any  portion 
of  the  compensation.  Virginia-Carolina  R. 
Co.  r.  Bookers,  99  Va.  633,  39  S.  E.  591. 

A  tenant  by  entirety  has  been  held  entitled 
to  recover  the  whole  compensation.  Hutchin- 
son V.  Parkersburg,  25  W.  Va.  226. 

3,  Andrew  v.  Nantasket  Beach  R.  Co.,  152 
Mass,  506,  25  N.  E.  966  (holding  that  a  pos- 
sessory title,  founded  on  undisputed  occupa- 
tion for  a  considerable  number  of  years,  is 
sufficient  to  sustain  a  claim  for  the  dam- 
ages, although  an  occupation  for  twenty  years 
is  not  shown)  ;  Yakima  County  v.  Tullar,  3 
Wash.  Terr.  393,  17  Pac.  885. 

Citizens  of  the  Cherokee  nation  and  their 
assigns  have  the  right  to  perpetual  occu- 
pancy, and  are  therefore  entitled  to  the  com- 
pensation for  lands  taken  under  the  right  of 
eminent  domain.  Pajme  r.  Kansas,  etc.,  R. 
Co.,  46  Fed.  546. 

Since  the  act  of  congress  of  1852,  giving 
railroad  companies  rights  of  way  over  public 
lands,  embraces  only  vacant  lands,  one  in 
actual  possession  of  such  land,  although  with 
no  other  title  or  right  than  that  of  bare  occu- 
pancy, is  still  entitled  to  recover  compensa- 
tion for  the  land  if  taken  from  him  (Cali- 
fornia Northern  R.  Co.  v.  Gould,  21  Cal,  254; 
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or  the  owner  of  the  equikible  title,''  although  he  may  be  required  to  account  for 
it  to  the  proper  cestuis  (ju^e  triistent?  But  it  does  not  inchide  a  trespasser  ^  nor  a 
tenant  by  sufferance,''  or  from  month  to  month,^  nor  a  mere  Hcensee.^ 

(it)  Apportionment.  Where  there  are  several  owners  having  separate  inter- 
ests in  the  property  taken  or  damaged  the  compensation  should  be  apportioned 
among  them  according  to  their  respective  interests.-^^  If  the  commissioners  are 
unable  to  apportion  the  damages,  they  may  award  them  in  gross,  and  leave  the 
apportionment  to  the  court.-'^ 

b.  Lessor  and  Lessee.  Compensation  for  condemned  leased  property  should  be 
apportioned  between  the  lessor  and  lessee  according  to  their  respective  interests,^^ 


Burlington,  etc.,  R.  Co.  v.  Johnson,  38  Kan. 
142,  16  Pac.  125),  especially  one  who  is  in 
actual  possession  as  a  preemption  settler  and 
who  has  made  im^provements  on  the  land 
(Ellisworth,  etc.,  R.  Co.  v.  Gates,  41  Kan. 
574,  21  Pac.  632;  Burlington,  etc.,  11.  Co.  v. 
Johnson,  38  Kan.  142,  16  Pac.  125;  Reidt  v. 
Spokane  Falls,  etc.,  R.  Co.,  6  Wash.  623,  34 
Pac.  150 ;  Enoch  v.  Spokane  Falls,  etc.,  R.  Co., 
6  Wash.  393,  33  Pac.  966 ;  Spokane  Falls,  etc., 
R.  Co.  V.  Ziegler,  167  U.  S.  65,  17  S.  Ct.  728, 
42  L.  ed.  79) .  However,  it  has  been  held  that 
he  is  not  entitled  to  consequential  damages 
(Hastings,  etc.,  R.  Co.  v.  Ing;iHs,  15  Nebr. 
123,  16  N.  W.  762),  but  only  to  the  extent 
of  his  improvements  (Knoth  f.  Barclay,  8 
Colo.  300,  6  Pac.  924). 

4.  Crane  v.  Elizabeth,  36  N.  J.  Eq.  339; 
Follett  V.  Brooklyn  El.  R.  Co.,  91  Hun  (N.  Y.) 
296,  36  N.  Y.  Sunpl.  200;  Kluender  r.  Mil- 
waukee, 57  Wis.  636,  15  N.  W.  805. 

The  equitable  owner  may  maintain  a  suit 
for  the  compensation  by  joining  the  whole  of 
the  legal  title  as  a  party.  Hastings,  etc.,  R. 
Co.  V.  Ingalls,  15  Nebr.  126,  16  N.  W.  762. 

An  owner  of  secret  equities,  however,  can- 
not recover  compensation  from  the  condemn- 
ing company  if  he  allows  the  time  for  appeal 
to  expire  and  the  condemnation  money  de- 
posited to  be  paid  out  without  notice  to  the 
company  of  his  claim.  Phipps  v.  Kansas,  etc., 
R.  Co.,  58  Kan.  142,  48  Pac.  573. 

5.  Crane  v.  Elizabeth,  36  N.  J.  Eq.  339, 
holding  that  if  the  equitable  owner  is  not  en- 
titled to  receive  the  whole,  a  court  of  equity 
will  distribute  it  properly,  if  timely  applica- 
tion is  made. 

6.  Rooney  f.  Sacramento  Valley  R.  Co.,  6 
Cal.  638 ;  Norris  x>.  Pueblo,  12  Colo.  App.  290, 
55  Pac.  747 ;  Rosa  X).  Missouri,  etc.,  R.  Co.,  18 
Kan.  124. 

7.  Patten  v.  New  York  El.  R.  Co.,  3  Abb. 
N.  Cas.  (N.  Y.)  306;  Shaaber  v.  Reading,  150 
Pa.  St.  402,  24  Atl.  692. 

8.  In  re  Evergreen  St.,  1  Dauph.  Co.  Rep. 
(Pa.)  68. 

9.  Monatiquot  River  Mills  v.  Com.,  164 
Mass.  227,  41  N.  E.  280  (holding  that  a 
license  or  permission  from  the  state  to  use 
certain  waters,  no  rights  of  property  being 
conferred,  does  not  entitle  the  holder  to  com- 
pensation when  such  waters  are  appropriated 
for  public  use)  ;  Clapp  v.  Boston,  133  Mass. 
367. 

10.  Law  V.  Chicago  Sanitary  Dist.,  197  HI. 
523,  64  N.  E.  536;  Rimback  V,  Essex  County 
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Park  Commission,  G2  N.  J.  L.  494,  41  Atl. 
699;  Ross  v.  Adams,  28  N.  J.  L.  160;  Baker 
I.  New  York,  31  N.  Y.  App.  Div.  112,  52  N.  Y. 
Suppl.  533;  In  re  St.  Nicholas  Terrace,  76 
Hun  (N.  Y.)  209,  27  N.  Y.  Suppl.  765 
[affirmed  in  143  N.  Y.  621,  37  N.  E.  635]  ; 
Wiggin  V.  New  York,  9  Paige  (N.  Y.)  16; 
Miller  Asheville,  112  N.  C.  759,  16  S.  E. 
762. 

11.  Cincinnati,  etc.,  R.  Co.  v.  Bay  City,  etc., 
R.  Co.,  106  Mich.  473,  64  N.  W.  471. 

Where  a  gross  sum  is  awarded  for  land 
owned  by  a  number  of  persons  jointly,  the 
court  may  confirm  the  report  in  part,  and 
then  send  it  back  to  the  commissioners  to  ap- 
portion the  award  between  the  various  own- 
ers. Matter  of  Daly,  88  Hun  (N.  Y.)  188,34 
N.  Y.  Suppl.  414. 

12.  Illinois. — Booker  v.  Vanice,  etc.,  R.  Co., 
101  HI.  333;  Chicago  v.  Garrity,  7  HI.  App. 
474. 

Maryland. —  Pitts  v.  Baltimore,  73  Md.  326, 
21  Atl.  52;  Baltimore,  etc.,  R.  Co.  v.  Thomp- 
son, 10  Md.  76,  also  holding  that  the  lessee's 
interest  cannot  be  affected  by  a  subsequent 
agreement  between  his  lessor  and  the  con- 
demning company  without  his  assent. 

Missouri. —  Biddle  v.  Hussman,  23  Mo.  597. 

New  York.—  Matter  of  Daly,  29  N.  Y.  App. 
Div.  286,  51  N.  Y.  Suppl.  576;  In  re  New 
York,  etc..  Bridge,  4  N.  Y.  Suppl.  222;  In  re 
Broadway  Widening,  63  Barb.  572. 

Pennsylvania. —  Dyer  v.  Wightman,  66  Pa. 
St.  425. 

United  States.— Kohl  v.  U.  S.,  91  U.  S. 
367,  23  L.  ed.  449;  U.  S.  v.  Inlots,  26  Fed. 
Cas.  No.  15,441a. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  421. 

Where  the  lease  provides  that  all  buildings 
erected  by  the  lessee  shall  be  paid  for  by  the 
lessor  at  the  end  of  the  term,  the  lessee  is 
entitled  to  the  value  of  the  buildings  and 
the  lessor  to  the  value  of  the  property,  inde- 
pendent of  the  buildings.  Livingston  v.  Sul- 
zer,  19  Hun  (N.  Y.)  375. 

The  amount  awarded  a  tenant  for  his  lease- 
hold should  not  be  deducted  from  the  value 
in  damages  awarded  to  the  owner  of  the  fee 
in  remainder.  Yazoo,  etc..  Delta  v.  Nelms, 
82  Miss.  416,  34  So.  149. 

Where  the  lessee  is  not  made  a  party. — 
Damages  should  not  include  the  injury  to  the 
lease-hold  estate  (Little  Rock,  etc.,  R.  Co. 
V.  Allister,  62  Ark.  1,  34  S.  W.  82)  but  he 
may  afterward  recover  his  damages  in  a 
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the  lessor  being  entitled  to  compensation  for  injuries  to  his  reversion,^^  and  the 
lessee  for  injuries  to  his  leasehold  interests/^  unless  he  takes  his  lease  while 


separate  action  ( Van  Buren  v.  Fishkill  Water- 
works Co.,  50  Hun  (N.  Y.)  448,  3  N.  Y. 
Suppl.  336). 

13.  Illinois. —  Schreiber  v.  Chicago,  etc.,  R. 
Co.,  115  111.  340,  3  N.  E.  427;  Indianapolis, 
etc.,  R.  Co.  V.  McLaughlin,  77  111.  275. 

Mississippi. —  Board  of  Levee  Com'rs  v. 
Johnson,  66  Miss.  248,  6  So.  199. 

Missouri. — -Biddle  v.  Hussman,  23  Mo. 
597. 

New  York. —  Livingston  r.  Sulzer,  19  Hun 
375. 

Pennsylvania. —  Dyer  v.  Wightman,  66  Pa. 
St.  425;  Fitzpatrick  v.  Pennsylvania  R.  Co., 
10  Phila.  141. 

West  Virginia. —  Fox  v.  Baltimore,  etc.,  R. 
Co.,  34  W.  Va.  466,  12  S.  E.  757. 

Thus  an  owner  is  entitled  to  damages  for 
injuries  to  easements  appurtenant  to  real 
property  caused  by  the  erection,  maintenance, 
and  operation  of  an  elevated  railroad,  even 
for  a  time  during  which  the  premises  were 
leased  by  him  to  tenants  and  were  in  the  lat- 
ter's  poseession.  where  the  rental  value  is 
depreciated  by  the  erection  and  use  of  such 
railroad,  Kernochan  r.  Manhattan  R.  Co., 
161  N.  Y.  339,  55  N.  E.  906  [affirming  17 
N.  Y.  App.  Div.  634,  45  N.  Y.  Suppl.  1143]; 
Sterry  v.  New  York  El.  R.  Co.,  129  N.  Y.  619, 
29  N.  E.  68  [affirming  14  N.  Y.  Suppl.  958]  ; 
Mortimer  v.  Manhattan  R.  Co.,  129  N.  Y. 
81,  29  N.  E.  5  [affirming  59  N.  Y.  Super.  Ct. 
579,  14  N.  Y.  Suppl.  952;  57  N.  Y.  Super. 
Ct.  509,  8  N.  Y.  Suppl.  536]  ;  Alger  v.  Alger, 
60  N.  Y.  Super.  Ct.  1,  15  N.  Y.  Suppl.  960; 
Werfelman  v.  Manhattan  R.  Co.,  16  Daly 
(N.  Y.)  355,  11  N.  Y.  Suppl.  66  [reversed 
on  other  grounds  in  134  N.  Y.  613,  31  N.  E. 
629]  ;  Hine  r.  New  York  El.  R.  Co.,  8  Misc. 
(N.  Y.)  18,  28  N.  Y.  Suppl.  66;  Barrett  r. 
Manhattan  R.  Co.,  18  N.  Y.  Suppl.  71;  Mor- 
timer V.  Metropolitan  El.  R.  Co.,  18  N.  Y. 
Suppl.  2  [affirmed  in  137  N.  Y.  546,  33  N.  E. 
337];  Nooney  v.  New  York  El.  R.  Co.,  17 
N.  Y.  Suppl.  Ill;  Kane  v.  Manhattan  R.  Co., 
17  N.  Y.  Suppl.  109;  Suarez  v.  Manhattan 
R.  Co.,  15  N.  Y.  Suppl.  222,  224 ;  Ottinger  v. 
New  York  El.  R.  Co.,  15  N.  Y.  Suppl.  18; 
Korn  V.  New  York  El.  R.  Co.,  15  N.  Y.  Suppl. 
10;  Johnston  v.  Manhattan  R.  Co.,  14  N.  Y. 
Suppl.  897;  Cornell  v.  New  York  El.  R.  Co., 
13  N.  Y.  Suppl.  511;  Hine  v.  New  York  El. 
R.  Co.,  13  N.  Y.  Suppl.  510  [affirmed  in  128 
N.  Y.  571,  29  N.  E.  69]  ;  Conkling  v.  Manhat- 
tan R.  Co.,  12  N.  Y.  Suppl.  846;  Mulford  v. 
Metropolitan  El.  R.  Co.,  12  N.  Y.  Suppl. 
929.  See  also  Bischoff  v.  New  York  El.  R. 
Co.,  138  N.  Y.  257,  33  N.  E.  1073,  holding 
that  the  fact  that  one  purchasing  land  abut- 
ting on  a  street  occupied  by  an  elevated  rail- 
road takes  the  land  subject  to  an  outstanding 
lease  will  not  preclude  him,  after  the  lease 
expires,  from  recovering  past  damages  for 
the  years  the  lease  had  to  run. 

Where  rent  is  deducted  from  the  lessor's 
damages  for  the  time  the  lease  has  to  run, 
and  has  been  awarded  to  the  lessee,  in  equity 


it  belongs  to  the  lessor,  and  should  have  been 
awarded  to  the  lessor.  Fitzpatrick  v.  Penn- 
sylvania R.  Co.,  10  Phila.  (Pa.)  141. 

One  entitled  to  ground-rent  out  of  a  tract 
of  land  is  not  an  owner  to  whom  damages 
can  be  awarded  for  the  condemnation  of  land, 
but  he  must  seek  his  remedy  in  equity  to  have 
a  portion  of  the  damages  decreed  as  a  fund  to 
answer  for  the  accruing  rents.  Workman  v. 
Mifflin,  30  Pa.  St.  362  [affirming  2  Phila. 
355]  ;  Voegtly  v.  Pittsburg,  etc.,  R.  Co.,  2 
Grant  (Pa.)  243:  Williams  v.  Philadelphia, 
etc.,  R.  Co.,  22  Leg.  Int.  (Pa.)  29. 

A  waiver  by  the  lessor  of  his  right  to  dam- 
ages operates  to  the  benefit  of  the  condemning 
corporation,  and  not  to  that  of  the  lessee. 
Burbridge  v.  New  Albany,  etc.,  R.  Co.,  9  Ind. 
546. 

14.  Illinois. —  Schreiber  v.  Chicago,  etc.,  R. 
Co.,  115  111.  340,  3  N.  E.  427;  Chicago  v. 
Garrity,  7  111.  App.  474. 

Indiana. —  Burbridge  v.  New  Albany,  etc., 
R.  Co.,  9  Ind.  546. 

Maryland. —  See  Gluck  t.  Baltimore,  81 
Md.,  315,  32  Atl.  515,  48  Am.  St.  Rep.  515. 

Massachusetts. —  Pegler  v.  Hyde  Park,  176 
Mass.  101,  57  N.  E.  327  ;  Patterson  v.  Boston, 
20  Pick.  159. 

Mississippi. —  Board  of  Levee  Com'rs "  v. 
Johnson,  66  Miss.  248,  6  So.  199. 

Missouri. —  Finney  v.  St.  Louis,  39  Mo.  177, 
holding  that  where  under  the  terms  of  the 
lease  the  lessee  had  the  right  of  removing 
the  buildings  erected  by  him  after  the  expira- 
tion of  the  lease,  and  he  continued  to  occupy 
the  premises  after  his  term  had  expired,  he 
was  entitled  to  the  value  assessed  upon  the 
buildings  taken  by  the  city  for  the  purpose 
of  making  a  street. 

New  York. —  In  re  New  York  Cent.  R.  Co., 
49  N.  Y.  414  [reversing  49  Barb.  501]  ;  Van 
Buren  v.  Fishkill  Water-Works  Co.,  50  Hun 
448,  3  N.  Y.  Suppl.  336 ;  Livingston  v.  Sulzer, 
19  Hun  375. 

Ohio. —  Foote  v.  Cincinnati,  11  Ohio  408,  38 
Am.  Dec.  737. 

Pennsylvania. — Justice  v.  Philadelphia,  169 
Pa.  St.  503,  32  Atl.  592  (holding  that  a  les- 
see is  not  precluded  from  recovering  com- 
pensation for  injuries  caused  in  widening  a 
street  by  the  fact  that  the  lease  was  made 
after  the  passage  of  the  ordinance  directing 
the  street  to  be  widened)  ;  Lafferty  v.  Schuyl- 
kill River  East  Side  R.  Co.,  124  Pa.  St.  297, 
16  Atl.  869,  10  Am.  St.  Rep.  587,  3  L.  R.  A. 
124  (holding  that  damages  for  injury  to 
crops  may  be  recovered  by  a  lessee  and  the 
condemning  company  cannot  avoid  its  liabil- 
ity by  payment  of  damages  to  the  lessor  after 
the  lessee  has  taken  possession  and  planted 
the  crop)  ;  Philadelphia,  etc.,  R.  Co.  v.  Getz, 
113  Pa.  St.  214,  6  Atl.  356;  Pennsylvania  R. 
Co.  V.  Eby,  107  Pa.  St.  166;  Dyer  v.  Wight- 
man,  66  Pa.  St.  425 ;  Brown  v.  Powell,  25  Pa. 
St.  229;  Wood's  Estate,  8  Pa.  Dist.  153; 
Getz  V.  Philadelphia,  etc.,  R.  Co.,  15  Wkly. 
Notes  Cas.  357;  Philadelphia,  etc.,  R.  Co.  v. 
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the  proceedings  for  condemnation  are  pending.^^  But  a  lessee  of  land  wliicli  is 
subject  to  recurring  injuries  from  overflows  and  damages  to  crops  occasioned  l>j 
lawful  and  permanent  causes  existing  when  he  leased  the  land  is  a  volunteer, 


Lawrence,  10  Phila.  604;  Fitzpatrick  v.  Penn- 
sylvania R.  Co.,  10  Phila.  141;  Matter  of 
Water  St.,  7  Phila.  457;  Mine  Hill,  etc.,  P. 
Co.  V.  Zerbe,  2  Walk.  409. 

Rhode  Island. —  Gilligan  v.  Providence,  11 
R.  1.  258,  holding  that  a  tenant  for  years  is 
an  owner  within  the  statute  giving  compen- 
sation to  abutting  owners  for  damages  caused 
by  change  of  grade  or  highways. 

Texas. —  Telephone  Tel.  Co.  v.  Forke,  2  Tex. 
App.  Civ.  Cas.  §  365,  holding  the  lessee  en- 
titled to  damages  done  to  crops. 

Virginia. —  Alexandria,  etc.,  R.  Co.  v. 
Faunce,  31  Gratt.  761,  holding  that  where  a 
fishery  is  injured  by  the  laying  out  of  a  rail- 
road, the  assessment  and  payment  into  court 
of  the  damages  to  the  fishery  do  not  preclude 
the  lessee  of  the  fishery  from  recovering  what- 
ever injury  is  caused  to  him  as  lessee. 

Washington. —  Seattle,  etc.,  R.  Co.  v. 
Scheike,  3  Wash.  625,  29  Pac.  217,  30  Pac. 
503. 

United  States.— Kohl  v.  U.  S.,  91  U.  S. 
367,  23  L.  ed.  449;  U.  S.  v.  Inlots,  26  Fed. 
Cas.  No.  15,441a. 

England. —  See  Reg.  v.  Great  Northern  R. 
Co.,  2  Q.  B.  D.  151,  46  L.  J.  Q.  B.  4,  35 
L.  T.  Rep.  N.  S.  551,  25  Wkly.  Rep.  41; 
Cranwell  v.  London,  L.  R.  5  Exch.  284,  39 
L.  J.  Exch.  193,  22  L.  T.  Rep.  N.  S.  760; 
Bogg  V.  Midland  R.  Co.,  L.  R.  4  Eq.  310,  36 
L.  J.  Ch.  440,  16  L.  T.  Rep.  N.  S.  113;  Ex  p. 
Farlow,  2  B.  &  Ad.  341,  9  L.  J.  K.  B.  0.  S. 
255,  22  E.  C.  L.  147;  Sweetman  v.  Metro- 
politan R.  Co.,  1  H.  &  M.  543,  10  L.  T.  Rep. 
N.  S.  156,  12  Wkly.  Rep.  304. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  421. 

Renewal  and  holding  over. —  Lessees  of  land 
for  years  with  covenant  for  renewal  have 
such  an  interest  in  the  land  as  will  bring 
them  within  the  jurisdiction  of  a  court  au- 
thorized to  fix  the  compensation  a  railroad 
shall  pay  to  "owners."  North  Pennsvlvania 
R.  Co.  V.  Davis,  26  Pa.  St.  238.  However,  a 
renewal  of  the  lease  or  a  holding  over  does 
not  give  the  lessee  any  new  right  to  com- 
pensation unless  his  lease  contains  a  cove- 
nant for  renewal.  Schreiber  v.  Chicago,  etc., 
R.  Co.,  115  111.  340,  3  N.  E.  427;  Witmark 
V.  New  York  El.  R.  Co.,  149  N.  Y.  393,  44 
N.  E.  78  laffirming  76  Hun  302,  27  N.  Y. 
Suppl.  777]  ;  Pittsburgh  Junction  R.  Co.  v. 
McCutcheon,  18  Wkly.  Notes  Cas.  (Pa.)  527. 
See  also  Matter  of  New  York,  62  N.  Y.  App. 
Div.  271,  70  N.  Y.  Suppl.  1127  [afjfirmed  in 
168  N.  Y.  254,  61  N.  E.  249],  holding  that 
where  the  lessee  fails  to  exercise  his  right  to 
renew,  his  holding  over  does  not  entitle  him 
to  share  in  the  damages  for  the  taking  of  the 
fee.  But  a  lessee  holding  over  by  sufferance 
after-  a  notice  to  quit  has  no  interest  in  the 
leasehold  on  which  he  can  recover  compensa- 
tion for  an  injury  thereto,  nor  can  it  be 
said  that  there  is  such  a  strong  probability 
of  renewal  of  the  lease  as  to  give  him  an  in- 
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terest,  where  nothing  has  been  said  or  done 
by  the  lessor  after  notice  to  quit  which  could 
give  rise  to  any  expectancy  of  renewal. 
Shaaber  v.  Reading  City,  150  Pa.  St.  402,  24 
Atl.  692;  Ex  p.  Merrett,  2  L.  T.  Rep.  N.  S. 
471. 

Expiration  of  the  lease  before  possession 
taken  does  not  bar  one  who  was  lessee  at  the 
time  of  the  institution  of  the  proceedings 
from  receiving  his  part  of  the  compensation. 
Schreiber  v.  Chicago,  etc.,  R.  Co.,  115  111.  340, 
3  N.  E.  427;  Edmands  v.  Boston,  108  Mass. 
535;  Cleveland  v.  Cuyahoga  Agricultural  Soc, 
41  Ohio  St.  600.  But  if  the  tenant  enjoys  the 
property  for  the  entire  term  before  the  com- 
pensation is  paid,  he  is  not  entitled  to  com- 
pensation. Schreiber  v.  Chicago,  etc.,  R.  Co., 
supra. 

Sublease. —  The  fact  that  the  tenant  has 
sublet  the  premises  and  that  his  subtenants 
are  in  possession  will  not  bar  his  right  to 
compensation  (Kearney  v.  Metropolitan  El. 
R.  Co.,  129  N.  Y.  76,  29  N.  E.  70  [affirming 
59  N.  Y.  Super.  Ct.  563,  13  N.  Y.  Suppl. 
608]),  although  the  sublease  was  made  after 
the  commencement  of  the  proceedings  (Wit- 
man  r.  Reading,  191  Pa.  St.  134,  43  Atl. 
140).  Where  the  lease  provides  that  it  shall 
terminate  if  the  property  is  taken  for  rail- 
road uses  but  that  nothing  therein  contained 
should  affect  the  right  of  the  parties  to  claim 
damages  from  the  railroad  company,  the  sub- 
lessee is  not  barred  from  claiming  damages 
for  injury  to  his  leasehold.  Boteler  v.  Phila- 
delphia, etc.,  R.  Co.,  164  Pa.  St.  397,  30  Atl. 
303. 

A  release  by  a  tenant  to  his  landlord  of  all 
his  interests  in  the  street  on  which  the  de- 
mised premises  are  situated,  and  in  any  ease- 
ment appurtenant  thereto,  which  was  assigned 
or  transferred  by  the  lease,  or  which  the  ten- 
ant had  or  owned,  or  which  was  taken  or 
appropriated  by  an  elevated  railroad,  is  not 
an  attempt  to  separate  an  easement  appur- 
tenant to  the  demised  premises  from  the  de- 
mise itself,  but  is  a  release  of  any  right  of 
compensation  on  the  part  of  the  tenant  for 
an  invasion  of  his  interests.  Macy  v.  Metro- 
politan El.  R.  Co.,  59  Hun  (N.  Y.)  365,  12 
N.  Y.  Suppl.  804. 

15.  Davis  V.  Titusville,  etc.,  R.  Co.,  114  Pa. 
St.  308,  6  Atl.  736;  Chicago  v.  Messier,  38 
Fed.  302,  holding  that  the  lessee's  interest  is 
terminated  by  the  proceedings.  Compare  Jus- 
tice V.  Philadelphia,  169  Pa.  St.  503,  32  Atl. 
592.  It  has  been  held,  however,  that  where 
during  the  construction  of  a  railroad  the 
lease  expires,  and  the  lessee  takes  a  new 
lease,  it  constitutes  a  continuation  of  the  old 
one,  so  that  the  lessee's  title  dates  back  to 
the  date  of  the  original  lease.  Kearney  v. 
Metropolitan  El.  R.  Co.,  129  N.  Y.  76,  29 
N.  E.  70  [affirming  59  N.  Y.  Super.  Ct.  563, 
13  N.  Y.  Suppl.  608].  Compare  Crimmins  v. 
Metropolitan  El.  R.  Co.,  89  Hun  (N.  Y.) 
613,  35  N.  Y.  Suppl.  412. 
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taking  it  subject  to  siicli  damages  and  with  no  riglit  of  action  to  recover  tlierefor.^^ 
If  the  lessee's  interest  only  is  injured  the  lessor  is  entitled  to  no  part  of  the  com- 
pensation ;  ^'  and  if  one  assessment  of  damages  is  made,  and  tliat  is  in  favor  of 
the  lessor,  the  lessee  may  recover  from  the  lessor  his  proportionate  share  of  the 
damas:es,  after  deducting  his  jpro  rata  share  of  the  expenses,^^  unless  he  is  barred 
by  his  own  acts.^^ 

e.  Life-Tenant  and  Remainder-Man.  Where  a  life-estate  is  vested  in  one  and 
the  fee  in  another  compensation  must  be  made  to  both  in  proportion  to  the  dam- 
age suffered  by  their  respective  interests  the  tenant  for  life  being  entitled  to 
compensation  for  injury  to  his  interest,^^  without  the  intervention  of  tlie  trustee 
for  the  fee  in  remainder  and  the  reversioner  or  remainder-man  to  the  extent 
to  which  the  value  of  the  remainder  or  reversion  has  been  depreciated.^^    If  the 


16.  Illinois  Cent.  R.  Co.  v.  Ferrell,  108  111. 
App.  659. 

17.  Carli  r.  Union  Depot,  etc.,  Co.,  32  Minn. 
101,  20  N.  W.  89  (holding  that  an  abutting 
owner  is  not  entitled  to  damages  not  per- 
manently aflfecting  the  freehold  during  the 
time  the  property  is  in  the  possession  of  his 
tenants)  ;  Fargo  v.  Browning,  45  IST.  Y,  App. 
Div.  507,  61  N.  Y.  Suppl.  301. 

18.  Harris  v.  Howes,  75  Me.  436;  McAllis- 
ter f.  Reel,  53  Mo.  App.  81;  Matter  of  New 
York,  62  N.  Y.  App.  Div.  271,  70  N.  Y.  Suppl. 
1127  [affirmed  in  168  N.  Y.  254,  61  N.  E. 
249] ;  Coutant  v.  Catlin,  2  Sandf.  Ch.  (N.  Y.) 
485. 

The  allowance  to  a  lessee  may  be  charged 
upon  the  sum  fixed  for  the  rights  of  the 
owner  of  the  fee,  where  the  owner  has  re- 
ceived the  rent  in  advance  or  the  value  of  his 
right  has  been  fixed  by  reference  to  the  pres- 
ent actual  value  of  the  lease.  In  re  Morgan 
R.,  etc.,  Co.,  32  La.  Ann.  371. 

19.  Uhland  Club  v.  Schupbach,  168  Mass. 
430,  47  N.  E.  113,  holding  that  where  an 
owner  conveys  land  for  an  agreed  price  to  a 
condemning  corporation  while  condemnation 
proceedings  are  pending,  he  is  not  liable  for 
any  part  of  that  price  to  a  tenant  who  had 
made  no  claim  against  the  corporation  for 
being  deprived  of  his  rights  under  the  lease. 

20.  Illinois.— Uoxney  v.  Coldbrook,  65  111. 
App.  477. 

Maryland. —  Tide  Water  Canal  Co.  v. 
Archer,  9  Gill  &  J.  479. 

'New  York. —  Brooklyn  r.  Seaman,  30  Misc. 
507,  62  N.  Y.  Suppl.  601;  Cogan  v.  McCabe, 
23  Misc.  739,  52  N.  Y.  Suppl.  48. 

North  Carolina. —  Joyner  v.  Conyers,  59 
N.  C.  78. 

Pennsylvania. —  Harrisburg  v.  Crangle,  3 
Watts  &  S.  460. 

South  Carolina. —  Cureton  v.  South  Bound 
R.  Co.,  59  S.  C.  371,  37  S.  E.  914. 

England. —  See  In  re  Wootton,  L.  R.  1  Eq. 
589,  35  L.  J.  Ch.  305,  14  L.  T.  Rep.  N.  S. 
125,  14  Wkly.  Rep.  469;  In  re  Wilkes,  16 
Ch.  D.  597,  50  L.  J.  Ch.  199;  In  re  Money, 
2  Dr.  &  Sm.  94,  31  L.  J.  Ch.  496,  10  Wkly. 
Rep.  399;  Re  North,  19  L.  T.  Rep.  N.  S.  43. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  406. 

21.  Indiana. —  Burbridge  v.  New  Albany, 
etc.,  R.  Co.,  9  Ind.  546. 


Massachusetts. —  Howe  v.  Ray,  110  Mass. 
298. 

Missouri. —  Kansas  City,  etc.,  R.  Co.  v. 
Weaver,  86  Mo.  473. 

North  Carolina. —  Miller  v.  Asheville,  112 
N.  C.  769,  16  S.  E.  765. 

Pennsylvania. —  Pittsburgh,  etc.,  R.  Co.  v. 
Bentley,  88  Pa.  St.  178;  Passmore  r.  Phila- 
delphia, etc.,  R.  Co.,  9  Phila.  579. 

Rhode  Island. —  Gilligan  v.  Providence,  11 
R.  I.  258. 

West  Virginia.— Biehl  v.  Cotts,  48  W.  Va. 
255,  37  S.  E.  546,  holding  the  life-tenant  en- 
titled only  to  interest  on  money  received  from 
a  condemnation  of  part  of  the  land. 

England. —  See  In  re  Mette,  L.  R.  7  Eq.  72, 
38  L.  J.  Ch.  445 ;  Jeffreys  v.  Conner,  28  Beav. 
328 ;  Stone  v.  Yeovil,  2  C.  P.  D.  99,  46  L.  J. 
C.  P.  137,  36  L.  T.  Rep.  N.  S.  279,  25  Wkly; 
Rep.  240;  Re  Wrey,  11  Jur.  N.  S.  296,  12 
L.  T.  Rep.  N.  S.  171,  13  Wkly.  Rep.  543; 
In  re  Hungerford,  1  Jur.  N.  S.  845,  1  Kay 
&  J.  413;  Re  Griffith,  49  L.  T.  Rep.  N.  S. 
161;  Re  Allason,  36  L.  T.  Rep.  N.  S.  653; 
In  re  Oxford,  etc.,  R.  Co.,  1  Wkly.  Rep.  14. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  406. 

Right  of  dower  in  proceeds  of  land  con- 
demned see  Dower,  14  Cyc.  900,  930,  931. 

A  tenant  for  life  can  claim  only  that  bene- 
fit from  compensation  money  in  respect  of 
lands  to  which  he  is  legally  entitled,  and  any 
additional  compensation  money  must  inure 
to  the  benefit  of  the  estate.  Re  Marlborough, 
13  Jur.  738;  In  re  Wilson,  9  Jur.  N.  S.  1043, 
32  L.  J.  Ch.  191,  7  L.  T.  Rep.  N.  S.  772,  11 
Wkly.  Rep.  294. 

22.  Knapp  v.  New  York  El.  R.  Co.,  4  Misc. 
(N.  Y.)  408,  24  N.  Y.  Suppl.  324  [distin- 
guishing Bach  V.  New  York  El.  R.  Co.,  60 
Hun  (N.  Y.)  128,  14  N.  Y.  Suppl.  620]; 
Passmore  v.  Philadelphia,  etc.,  R.  Co.,  9 
Phila.  (Pa.)  579. 

23.  Arkansas. —  Little  Rock,  etc..  R.  Co. 
V.  Allister,  68  Ark.  600,  60  S.  W.  953 ;  Ben- 
tonville  R.  Co.  v.  Baker,  45  Ark.  252. 

Illinois. —  Indiana,  etc.,  R.  Co.  v.  Conness, 
184  111.  178,  56  N.  E.  402. 

New  York. — Cogan  v.  McCabe,  23  Misc.  739, 
52  N.  Y.  Suppl.  48. 

North  Carolina. —  Miller  v.  Asheville,  112 
N.  C.  769,  16  S.  E.  765;  Joyner  v.  Conyers, 
59  N.  C.  78. 
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compensation  is  only  for  the  injury  to  the  life-estate,  the  remainder-man  is  not 
entitled  to  any  part  of  it.^^ 

d.  Mortgagor  and  Mortgagee.  The  mortgagee  usually  is  to  be  first  paid  out 
of  the  money  awarded,  the  mortgagor  being  entitled  to  the  residue ;  and  the 
same  rule  applies  to  an  assignee  or  grantee  of  the  mortgage.^*^  By  some  courts 
this  is  placed  upon  the  ground  that  the  mortgagee  has  an  eqnitable  lien  on  the 
award  to  the  extent  of  the  mortgage  debt,^'  or  to  the  extent  of  the  deficiency,  in 
case  there  has  been  a  foreclosure  sale  of  the  land  covered  by  the  mortgage  but 
which  has  not  been  condemned.^^    In  other  cases  the  award  is  deemed  a  substitute 


iiouth  Carolina. —  Cureton  v.  South  Bound 
R.  Co.,  59  S.  C.  371,  37  S.  E.  914. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  406. 

24.  Trimmier  v.  Darden,  61  S.  C.  220,  39 
S.  E.  373.  And  see  Re  Steward,  1  Drew.  636, 
1  Wkly.  Rep.  489. 

25.  Illinois. —  South  Park  Com'rs  v.  Todd, 
112  111.  379. 

Mississippi. —  Miller  v.  Board  of  Missis- 
sippi Levee  Com'rs,  78  Miss.  201,  28  So.  834, 
877. 

New  Jersey. —  Piatt  v.  Bright,  29  N.  J.  Eq. 
128. 

Neto  York. —  Auburn  Bank  v.  Roberts,  44 
N.  Y.  192  \_affirming  45  Barb.  407] ;  Home 
Ins.  Co.  V.  Smith,  28  Hun  296;  In  re  John, 
etc.,  Sts.,  19  Wend.  659. 

Pennsylvania. —  State  Line  R.  Co.  v.  Play- 
ford,  (1888)  14  Atl.  355;  Keller's  Appeal,  2 
Walk.  32. 

United  States. —  Chicago  v.  Tebbetts,  104 
U.  S.  120,  26  L.  ed.  655. 

England. —  Martin  v.  London,  etc.,  R.  Co., 
13  L.  T.  Rep.  N.  S.  355,  14  Wkly.  Rep.  24. 

See  18  Cent.  Dig.  tit,  "  Eminent  Domain," 
§  417. 

Where  the  mortgage  debt  exceeds  the  com- 
pensation awarded,  the  mortgagee  is  entitled 
to  the  whole  of  it,  especially  if  the  mortgagor 
be  insolvent.  Pile  v.  Pile,  3  Ch.  D.  36,  45 
L.  J.  Ch.  841,  35  L.  T.  Rep.  N.  S.  18,  24  Wkly. 
Rep.  1003.  See  also  King  v.  Midland  R.  Co., 
17  Wkly.  Rep.  113. 

It  is  np  defense  to  a  mortgagee's  claim  for 
payment  of  the  amount  due  on  his  mortgage 
debt  that  the  award  was  made  to  the  mort- 
gagor. Board  of  Levee  Com'rs  v.  Wilborn,  74 
Miss.  396,  20  So.  861;  Engelhardt  v.  Brook- 
lyn, 3  Misc.  (N.  Y.)  30,  21  N.  Y.  Suppl. 
777. 

But  where  the  mortgage  debt  has  not  ma- 
tured, it  has  been  held  that  the  mortgagee  is 
not  entitled  to  compensation  for  the  impair- 
ment of  his  security  by  condemnation  of  part 
of  the  mortgaged  land.  Aggs  v.  Shackelford 
County,  85  Tex.  145,  19  S.  W.  1085. 

A  second  mortgagee  satisfying  the  lien  of 
a  first  mortgage  by  paying  it  is  not  entitled 
to  be  subrogated  to  the  rights  of  the  first 
mortgagee  so  as  to  claim  compensation  for 
any  interest  he  might  have  acquired  under 
the  first  mortgage  had  he  taken  an  assign- 
ment of  it.  In  re  New  York,  30  Misc.  (N.  Y.) 
295,  62  N.  Y.  Suppl.  379. 

Where  land  was  leased  for  its  full  value, 
the  mortgagee  of  the  leasehold  cannot  claim 

[X.  G.  2,  e] 


any  portion  of  the  award  as  representing  the 
value  of  the  leasehold  interest.  Hudson 
County  V.  Emmerich,  57  N.  J.  Eq.  535,  42 
Atl.  107. 

Under  Greater  New  York  Charter,  §  980, 
relating  to  condemnation  of  lands  for  parks, 
the  mortgagee  has  a  right  to  have  his  inter- 
est paid  for  directly  by  the  city,  and  he  can- 
not foreclose  his  mortgage.  Hill  v.  Wine,  35 
N.  Y.  App.  Div.  520,  54  N.  Y.  Suppl.  892. 

26.  Wood  V.  Westborough,  140  Mass.  403, 
5  N.  E.  613;  Youngs  v.  Stoddard,  27  N.  Y. 
App.  Div.  162,  50  N.  Y.  Suppl.  475;  Keller's 
Appeal,  2  Walk.  (Pa.)  32. 

But  if  the  assignee  does  not  intervene  in 
the  condemnation  proceedings,  nor  present  his 
claim  for  the  award  until  the  money  is  paid 
over  to  the  owner  by  the  county  treasurer 
with  whom  it  was  deposited,  he  cannot  re- 
cover the  amount  of  his  mortgage  debt  from 
the  treasurer  and  the  sureties  on  his  bond. 
Armstrong  v.  Moore,  1  Kan.  App.  450,  40 
Pac.  834. 

As  to  right  to  compensation  of  a  purchaser 
at  a  foreclosure  sale  see  infra,  X,  G,  2, 
e,  (III). 

27.  Lumbermen's  Ins.  Co.  f.  St.  Paul,  77 
Minn.  410,  80  N.  W.  357;  Engelhardt  v. 
Brooklyn,  3  Misc.  (N.  Y.)  30,  21  N.  Y.  Suppl. 
777  {affirming  19  N.  Y.  Suppl.  173] ;  Adams 
V.  St.  Johnsbury,  etc.,  R.  Co.,  57  Vt.  240. 

Lien  on  property. —  Under  the  English 
Lands  Clauses  Act,  although  a  mortgagee  has 
no  claim  for  the  money  deposited  in  court 
upon  the  condemning  company  taking  posses- 
sion, yet  in  default  of  payment  he  still  has 
a  lien  on  the  property  and  is  entitled  to  an 
assignment  of  it.  Martin  v.  London,  etc.,  R. 
Co.,  L.  R.  1  Ch.  501,  12  Jur.  N.  S.  775,  35 
L.  J.  Ch.  795,  14  L.  T.  Rep.  N.  S.  814,  14 
Wkly.  Rep.  880. 

28.  Boutelle  v.  Minneapolis,  59  Minn.  493, 
61  N.  W.  554;  Gray  v.  Case,  51  N.  J.  Eq. 
426,  26  Atl.  805 ;  Magee  v.  Brooklyn,  144 
N.  Y.  265,  39  N.  E.  87 ;  In  re  Rochester,  136 
N.  Y.  83,  32  N.  E.  702,  19  L.  R.  A.  161 ;  Utter 
V.  Richmond,  112  N.  Y.  610,  20  N.  E.  554; 
Delap  V.  Brooklyn,  3  Misc.  (N.  Y.)  22,  22 
N.  Y.  Suppl.  179. 

A  payment  of  a  portion  of  the  deficiency 
by  the  mortgagor  after  foreclosure,  in  con- 
sideration of  an  agreement  by  the  mortgagee 
not  to  take  a  personal  judgment,  does  not 
affect  the  mortgagee's  right  to  his  equitable 
lien  on  the  award  to  satisfy  the  balance  of 
the  deficiency.  Utter  v.  Richmond,  112  N.  Y. 
610,  20  N.  E.  554. 
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for  so  much  of  the  mortgaged  property  as  is  appropriated  for  pubhc  use,^^  and  the 
award  becomes  a  collateral  security  for  the  payment  of  the  mortgage  debt.^ 
Notwithstanding  the  weight  of  authority  supports  the  doctrine  stated,  there  are 
authorities  to  the  effect  that  the  mortgagor  may  recover  the  full  amount  of  the 
compensation  without  regard  to  the  mortgagee  ;  the  latter  having  his  remedy 
against  the  mortgagor  although  this  would  seem  in  some  instances  at  least  to 
depend  upon  the  question  whether  the  mortgagor  or  the  mortgagee  is  in  posses- 
sion,^^ and  in  others,  whether  or  not  the  mortgagee  is  made  a  j^arty.^^  The 
claim  of  a  mortgagee  to  the  award  is  paramount  to  that  of  a  creditor  of  the  mort- 
gagor,^ although  he  be  a  judgment  creditor.^^ 

e.  Vendor  and  Purchaser  —  (i)  In  General.  Damages  for  the  taking  of 
land  or  for  the  injury  to  land  not  taken  belong  to  the  one  who  owns  the  land  at 
the  time  of  the  taking  or  injury,  and  they  do  not  pass  to  a  subsequent  grantee 


29.  Illinois.— Sio^^  v.  Wilt,  177  111.  620, 
52  N.  E.  1028  [affirming  76  111.  App.  531]; 
Calumet  River  R.  Co.  v.  Brown,  136  111.  322, 
26  N.  E.  501,  12  L.  R.  A.  84. 

Indiana. —  Sherwood  f.  Lafayette,  109  Ind. 
411,  10  N.  E.  89,  58  Am.  St.  Rep.  414. 

Minnesota. —  Moritz  v.  St.  Paul,  52  Minn. 
409,  54  N.  W.  370. 

Missouri. —  Thompson  v.  Chicago,  etc.,  R. 
Co.,  110  Mo.  147,  19  S.  W.  77. 

New  Jersey. —  Packard  v.  Bergen  Neck  R. 
Co.,  48  N.  J.  Eq.  281,  22  Atl.  227. 

New  York. —  Magee  v.  Brooklyn,  144  N.  Y. 
26ft,  39  N.  E.  87;  Youngs  r.  Stoddard,  27 
N.  Y.  App.  Div.  162,  50  N.  Y.  Suppl.  475; 
Burkard  v.  Brooklyn,  6  Misc.  431,  26  K  Y. 
Suppl.  1112;  Engelhardt  v.  Brooklyn,  19  N.  Y. 
Suppl.  173;  Astor  v.  Hoyt,  5  Wend.  603. 

Washington. —  Yakima  Water,  etc.,  Co.  v. 
Hathaway,  18  W^ash.  377,  51  Pac.  471. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  418. 

A  mortgage  excluding  so  much  of  the  land 
as  had  been  appropriated,  and  restricting  the 
conveyance  to  such  parts  of  the  land  as  were 
not  taken,  does  not  pass  the  award  for  the 
portions  taken.  Kuhlman  v.  Brooklyn,  6 
Misc.  (N.  Y.)  429,  27  N.  Y.  Suppl.  126. 

30.  Boutelle  v.  Minneapolis  City,  59  Minn. 
493,  61  N.  W.  554. 

31.  Whiting  v.  New  Haven,  45  Conn.  303; 
Read  v.  Cambridge,  126  Mass.  427;  Breed  v. 
Eastern  R.  Co.,  5  Gray  (Mass.)  470  note; 
Sherwood  v.  New  York,  11  Abb.  Pr.  (N.  Y.) 
347.  See  also  Thompson  v.  Chicago,  etc.,  R. 
Co.,  110  Mo.  147,  19  S.  W.  77. 

In  the  absence  of  proof  that  the  particular 
property  condemned  is  subject  to  a  mortgage, 
the  payment  will  be  decreed  to  the  owner. 
Postal  Tel.  Cable  Co.  v.  Louisville,  etc.,  R. 
Co.,  43  La.  Ann.  522,  9  So.  119. 

A  mortgagee  cannot  complain  of  an  order 
directing  a  payment  of  the  damages  to  the 
mortgagor,  coupled  with  a  requirement  that 
be  should  restore  the  premises  to  their  for- 
mer value.  Stopp  v.  Wilt,  177  111.  620,  52 
N.  E.  1028  [affirming  76  111.  App.  531]. 

32.  A  mortgagor  in  possession  is  entitled 
to  the  damages.  Rand  v.  Ft.  Scott,  etc.,  R. 
Co.,  50  Kan.  114,  31  Pac.  683;  Gurnsey  v. 
Edwards,  26  N.  H.  224;  Parish  v.  Gilmanton, 
11  N.  H.  293. 


A  mortgagee  out  of  possession  is  not  enti- 
tled to  recover  compensation  for  property 
injured  but  not  taken,  especially  where  the 
mortgagor  settles  with  the  condemning  com- 
pany. Knoll  V.  New  York,  etc.,  R.  Co.,  121 
Pa.  St.  467,  15  Atl.  571,  1  L.  R.  A.  366.  See, 
however,  Wilson  v.  European,  etc.,  R.  Co., 
67  Me.  358,  holding  that  where  no  notice  is 
given  to  a  mortgagee  out  of  possession  whose 
mortgage  is  recorded,  and  the  damages  are 
awarded  and  paid  to  the  mortgagor,  the  mort- 
gagee may  recover  them  in  an  action  of  tres- 
pass against  the  condemning  party. 

33.  Schermerhorn  v.  Peck,  43  Kan.  667,  23 
Pac.  1043;  Wood  v.  Westborough,  140  Mass. 
403,  5  N.  E.  613;  Bennett  v.  Minneapolis, 
etc.,  R.  Co.,  42  Minn.  245,  44  N.  W.  10; 
Bright  V.  Piatt,  32  N.  J.  Eq.  362.  See  Wil- 
son V.  European,  etc.,  R.  Co.,  67  Me.  358. 

Where  by  mistake  a  mortgagee  is  not  made 
a  party  defendant  to  condemnation  proceed- 
ings, and  the  railroad  company  instituting 
the  proceedings  does  not  discover  the  exist- 
ence of  the  mortgage  until  after  the  termi- 
nation of  the  proceedings,  the  construction 
of  its  road  and  payment  of  the  compensation 
to  the  county  treasurer  for  the  benefit  of  the 
owner,  the  company  may  by  its  bill  in  equity 
restrain  the  payment  of  the  compensation  to 
the  mortgagor,  and  have  it  applied  on  the 
mortgage  debt.  Calumet  River  R.  Co.  v. 
Brown,  136  111.  322,  26  N.  E.  501,  12  L.  R.  A. 
84. 

The  mortgagee  may  waive  the  omission  to 
make  him  a  party,  where  the  damages  as- 
sessed are  paid  to  the  sheriff,  and  assert  his 
claim  to  the  fund.  Sawyer  v.  Landers,  56 
Iowa  422,  9  N.  W.  341. 

34.  Sawyer  v.  Landers,  56  Iowa  422,  9 
N.  W.  341 ;  Wood  v.  Westborough,  140  Mass. 
403,  5  N.  E.  613. 

35.  SaAvyer  v.  Landers,  50  Iowa  422,  9 
N.  W.  341;  Brooks  r.  Hubbard,  73  Vt.  122, 
50  Atl.  802;  Dunlop  v.  York  Tp.,  16  Grant 
Ch.  (U.  C.)  216. 

The  mortgagor  may  maintain  a  bill  for  the 
distribution  of  a  fund  paid  to  the  county 
treasurer,  if  the  payment  of  it  to  the  mort- 
gagee is  resisted  by  a  subsequent  judgment 
creditor  of  the  mortgagor.  Keller  v.  Bading, 
169  111.  152,  48  N.  E.  436,  61  Am.  St.  Rep. 
159  [affirming  64  111.  App.  198]. 
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of  the  land,^^  except  by  a  provision  to  that  effect  in  the  deed,^^  or  by  assignment,^ 


36.  Alabama. —  Hood  v.  Southern  R.  Co., 
133  Ala.  374,  31  So.  937;  Evans  v.  Savannah, 
etc.,  R.  Co.,  90  Ala.  54,  7  So.  758. 

Colorado. —  Pueblo  v.  Shurr  Invest.  Co.,  28 
Colo.  524,  67  Pac.  162. 

District  of  Columbia. —  Dixon  v.  Baltimore, 
etc.,  R.  Co.,  1  Mackey  78. 

Georgia. —  Green  v.  South-Bound  R.  Co., 
112  Ga.  849,  38  S.  E.  81;  McLendon  v.  At- 
lanta, etc.,  R.  Co.,  54  Ga.  293. 

Illinois.—  Chandler  v.  Morey,  195  111.  596, 
63  N.  E.  512  [affirming  96  111.  App.  278]; 
Wabash,  etc.,  R.  Co.  v.  McDougal,  118  111. 
229,  8  N.  E.  678 ;  Chicago,  etc.,  R.  Co.  v.  Loeb, 
118  111.  203,  8  N.  E.  460,  59  Am.  Rep. 
341;  Toledo,  etc.,  R.  Co.  v.  Morgan,  72  111. 
155. 

Indiana. —  Indiana,  etc.,  R.  Co.  v.  Allen, 
100  Ind.  409  \ affirmed  in  113  Ind.  308,  15 
N.  E.  451,  3  Am.  St.  Rep.  650];  Ingalls  v. 
Byers,  94  Ind.  134. 

Iowa. —  Flickinger  v,  Omaha  Bridge,  etc., 
Co.,  98  Iowa  358,  67  N.  W.  372;  Jolly  v. 
Des  Moines  Northwestern  R.  Co.,  72  Iowa 
759,  33  N.  W.  668;  Pratt  v.  Des  Moines 
Northwestern  R.  Co.,  72  Iowa  249,  33  N.  W. 
666. 

Maine. —  Sargent  v.  Machias,  65  Me.  591 ; 
Neal  V.  Knox,  etc.,  R.  Co.,  61  Me.  298. 

Massachusetts. —  Patten  v.  Fitz,  138  Mass. 
456 ;  Darling  v.  Blackstone  Mfg.  Co.,  16  Gray 
187;  Walker  v.  Oxford  Woollen  Mfg.  Co.,  10 
Mete.  203.  And  see  Charles  v.  Monson,  etc., 
Mfg.  Co.,  17  Pick.  70. 

Mississippi. — Miller  v.  Board  of  Mississippi 
Levee  Com'rs,  78  Miss.  201,  28  So.  834, 
877. 

Missouri. —  Keith  v.  Bingham,  100  Mo.  300, 
13  S.  W.  683. 

Nebraska. —  Chicago,  etc.,  R.  Co.  v.  Engle- 
hart,  57  Nebr.  444,  77  N.  W.  1092. 

New  York. —  Porter  v.  Metropolitan  R.  Co., 
120  N.  Y.  284,  24  N.  E.  454;  Spears  v.  New 
York,  87  N.  Y.  359 :  Western  Union  Tel.  Co. 
V.  Shepard,  72  N.  Y.  App.  Div.  108,  76  N.  Y. 
Suppl.  247 ;  Skelly  v.  Metropolitan  El.  R.  Co., 
1  N.  Y.  App.  Div.  51,  37  N.  Y.  Suppl.  7; 
Matter  of  Thompson,  89  Hun  32,  35  N.  Y. 
Suppl.  6. 

Ohio. — ^Hatry  v.  Painesville,  etc.,  R.  Co.,  1 
Ohio  Cir.  Ct.  426,  1  Ohio  Cir.  Dec.  238. 

Pennsylvania. —  Tenbrooke  v.  Jahke,  77  Pa. 
St.  392;  McFadden  v.  Johnson,  72  Pa.  St. 
335,  13  Am.  Rep.  681;  Zimmerman  v.  Union 
Canal  Co.,  1  Watts  &  S.  346 ;  Schuylkill,  etc., 
Nav.  Co.  V.  Decker,  2  Watts  343;  Arthur  v. 
Pennsylvania  R.  Co.,  27  Leg.  Int.  237 ;  Ex  p. 
Broomal,  1  Del.  Co.  79;  Keller's  Appeal,  29 
Pittsb.  Leg.  J.  316. 

South  Carolina. —  Lewis  v.  Wilmington, 
etc.,  R.  Co.,  11  Rich.  91. 

Tennessee. —  Smith  v.  Nashville,  etc.,  R. 
Co.,  88  Tenn.  611,  13  S.  W.  128;  Paducah, 
etc.,  R.  Co.  V.  Stovall,  12  Heisk.  1. 

Texas. —  Central  R.  Co.  v.  Merkel,  32  Tex. 
723. 

Virginia. —  Robinson  V.  Crenshaw,  84  Va. 
348,  5  S.  E.  222. 
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West  Virginia. —  Summers  v.  Kanawha,  26 
W.  Va.  159. 

Wisconsin. —  Walton  v.  Green  Bay,  etc.,  R. 
Co.,  70  Wis.  414,  36  N.  W.  10;  Milwaukee, 
etc.,  R.  Co.  V.  Strange,  63  Wis.  178,  23  N.  W. 
432. 

United  States. —  Roberts  v.  Northern  Pac. 
R.  Co.,  158  U.  S.  1,  15  S.  Ct.  756,  39  L.  ed. 
873;  Mafi'et  v.  Quine,  93  Fed.  347;  Paine 
Lumber  Co.  v.  U.  S.,  55  Fed.  854  [disapprov- 
ing Sweaney  v.  U.  S.,  62  Wis.  396,  22  N.  W. 
609]. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§§  407,  408. 

If  the  company  settles  with  a  subsequent 
purchaser  the  vendor  may  recover  the  amount 
from  him.  Neal  v.  Knox,  etc.,  R.  Co.,  01  Me. 
298;'  McFadden  v.  Johnson,  72  Pa.  St.  335,  13 
Am.  Rep.  681. 

It  is  immaterial  whether  or  not  the  right 
of  way  or  other  use  for  which  the  land  was 
appropriated  or  injured  is  mentioned  in  the 
deed  (Hatry  v.  Painesville,  etc.,  R.  Co.,  1  Ohio 
Cir.  Ct.  426,  1  Ohio  Cir.  Dec.  238),  whether 
the  land  was  taken  Avith  or  without  the  con- 
sent of  the  grantor  (Milwaukee,  etc.,  R.  Co. 
V.  Strange,  63  Wis.  178,  23  N.  W.  432;  Rob- 
erts V.  Northern  Pac.  R.  Co.,  158  U.  S.  1,  15 
S.  Ct.  756,  39  L.  ed.  873;  Maffet  v.  Quine, 
93  Fed.  347 )  ;  whether  the  deed  is  a  war- 
ranty or  a  quitclaim  (Magee  v.  Brooklvn,  144 
N.  Y.  265,  39  N.  E.  87 :  Simms  v.  Brooklvn,  87 
Hun  (N.  Y.)  35,  33  N.  Y.  Suppl.  S59  [dis- 
tinguishing Engelhardt  v.  Brooklyn,  19  N.  Y. 
Suppl.  173]  ;  Walton  v.  Green  Bay,  etc.,  R. 
Co.,  70  Wis.  414,  36  N.  W.  10;  Roberts  v. 
Northern  Pac.  R.  Co.,  supra;  or  whether  the 
conveyance  is  made  before  the  award  is  paid; 
although  if  the  vendee  enforces  payment  of 
the  award  by  action,  the  granior  must  con- 
tribute to  the  expense  thereof  (Warrell  v. 
Wheeling,  etc.,  R.  Co.,  130  Pa.  St.  600,  18  Atl. 
1014). 

A  reservation  in  the  grantor's  deed  of  his 
right  to  past  damages  entitles  him  thereto 
after  a  convevance.  Sperb  v.  Metropolitan 
El.  R.  Co.,  61  Hun  (N.  Y.)  539,  16  N.  Y. 
Suppl.  232.  But  such  a  reservation  does  not 
amount  to  an  assignment  to  the  grantor  of 
the  grantee's  claim  for  damages  accruing  dur- 
ing the  grantee's  ownership.  Oehler  v.  New 
York  El.  R.  Co.,  4  N.  Y.  App.  Div.  152,  38 
N.  Y.  Suppl.  1047. 

37.  Indiana,  etc.,  R.  Co.  v.  Allen,  100  Ind. 
409  [affirmed  in  113  Ind.  308,  15  N.  E.  451,  3 
Am.  St.  Rep.  650]  ;  Chicago,  etc.,  R.  Co.  v. 
Engelhart,  57  Nebr.  444,  77  N.  W.  1092; 
Magee  v.  Brooklyn,  144  N.  Y.  265,  39  N.  E. 
87. 

The  grantee  takes  the  land  subject  to  t3ie 
burden  placed  upon  it  and  the  claim  for  dam- 
ages is  a  chose  in  action  which  will  not  pass 
except  by  the  express  terms  of  the  deed. 
Smith  V.  Nashville,  etc.,  R.  Co.,  88  Tenn.  611, 
13  S.  W.  128. 

38.  Frev  v.  Duluth,  etc.,  R.  Co.,  91  Wis. 
309,  64  N.'  W.  1038 :  Chicago  v.  Tebbetts,  104 
U.  S.  120,  26  L.  ed.  655. 
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or  unless  the  entry  or  taking  was  wrongf ul.^^  But  damages,  accruing  after  a  con- 
veyance should  be  paid  to  the  grantee,^  unless  reserved  to  the  grantor,'^^  or 
unless  the  damages  are  of  such  a  character  that  they  were  necessarily  taken  into 
consideration  in  making  the  award  in  the  proceedings  to  condemn.^^ 

(ii)  Conveyance  Pending  Proceedings.  In  general  where  property  is 
conveyed  during  condemnation  proceedings  and  before  possession  is  taken,  the 
person  entitled  to  the  compensation  is  the  one  who  owns  the  premises  when 
possession  is  actually  taken.'^^    Thus  the  vendee  is  entitled  to  the  damages  where 


39.  Georgia. — Davis  v.  East  Tennessee,  etc., 
K.  Co.,  87  Ga.  605,  13  S.  E.  567.  But  see 
Green  v.  South  Bound  R.  Co.,  112  Ga.  849,  38 
S.  E.  81. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Hopkins, 
SO  111.  316. 

North  Carolina. —  Livermon  v.  Roanoke, 
etc.,  R.  Co.,  109  N.  C.  52,  13  S.  E.  734. 

Texas. —  San  Antonio,  etc.,  R.  Co.  v.  Ruby, 
80  Tex.  172,  15  S.  W.  1040. 

Wisconsin. —  Frey  v.  Duluth,  etc.,  R.  Co., 
9]  Wis.  309,  64  N.  W.  1038. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  409. 

40.  New  Milford  Water  Co.  v.  Watson,  57 
Conn.  237,  52  Atl.  947,  53  Atl.  57 ;  Charles  v. 
Monson,  etc.,  Mfg.  Co.,  17  Pick.  (Mass.)  70; 
Magee  v.  Brooklyn,  144  N.  Y.  265,  39  N.  E. 
87 ;  Sterry  r.  New  York  El.  R.  Co.,  129  N.  Y. 
€19,  22  N.  E.  68  [affirming  14  N.  Y.  Suppl. 
958]  ;  Poppenheim  v.  Metropolitan  El.  R.  Co., 
128  N.  Y.  436,  28  N.  E.  518,  26  Am.  St.  Rep. 
486,  13  L.  R.  A.  401  [affirming  59  N.  Y.  Super. 
Ct.  576.  13  N.  Y.  Suppl.  955]  ;  Matter  of 
Board  of  St.  Opening,  etc.,  68  Hun  (N.  Y.) 
502,  22  N.  Y.  Suppl.  1021 ;  Werfelman  v.  Man- 
hattan R.  Co.,  16  Daly  (N.  Y.)  355,  11  N.  Y. 
Suppl.  66 ;  Pomerov  v.  Chicago,  etc.,  R.  Co., 
25  Wis.  641;  Newell  v.  Smith,  15  Wis.  101. 
And  see  Sweaney  v.  U.  S.,  62  Wis.  396,  22 
N.  W.  609  [disapproved  in  Paine  Lumber  Co. 
V.  U.  S.,  55  Fed.  854].  Compare  Wabash, 
etc.,  R.  Co.  V.  McDougall,  118  111.  229,  8 
N.  E.  678. 

If  the  conveyance  is  for  certain  uses,  and 

the  deed  contains  a  provision  for  forfeiture  in 
case  the  land  be  devoted  to  other  uses,  the 
grantee,  and  not  the  grantor,  is  entitled  to  the 
damages  if  the  land  is  taken  under  eminent 
domain.  Cincinnati  v.  Babb,  4  Ohio  S.  &  C. 
PI.  Dec.  464,  29  Cine.  L.  Bui.  284. 

If  greater  rights  are  acquired  under  the 
condemnation  proceedings  than  were  previ- 
ously conveyed  by  the  owner's  deed,  the  whole 
fiward  should  not  be  paid  to  the  grantee. 
Farrand  v.  Clarke,  63  Minn.  181,  65  N.  W. 
361. 

A  purchaser  under  an  executory  contract  of 
sale  may  be  entitled  to  the  compensation  for 
a  subsequent  condemnation. 

Illinois. —  Stevenson  v.  Loehr,  57  111.  509, 
11  Am.  Rep.  36. 

loioa. —  Cotes  i'.  Davenport,  9  Iowa  227. 

MassacJinsefts. —  Pinkerton  v.  Boston,  etc., 
R.  Co.,  109  Mass.  527. 

NehrasJca. —  Fremont,  etc.,  R.  Co.  v.  Set- 
right,  34  Nebr.  253,  51  N.  W.  833.  . 

New  Jersey. —  State  v.  Parker,  53  N.  J.  L. 
183,  20  Atl.  1074. 


Texas.— OdeW  v.  Gulf,  etc.,  R.  Co.,  4  Tex. 
Civ.  App.  607,  22  S.  W.  821. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  413. 

But  see  Clark  v.  Close,  43  Iowa  92  (hold- 
ing that  the  purchaser  cannot  recover  com- 
pensation for  an  overflowing  where  he  had 
paid  nothing,  had  obtained  no  deed,  and  the 
condemning  corporation  had  obtained  a  li- 
cense from  the  original  owner  to  overflow  the 
land  and  had  expended  money  in  erecting  the 
dam  before  the  contract  was  made)  ;  Korn  v. 
Metropolitan  El.  R.  Co.,  59  Hun  (N.  Y.)  505, 
13  N.  Y.  Suppl.  518;  Smith  v.  Ferris,  6  Hun 
(N.  Y.)  553. 

One  in  possession  under  a  bond  for  title 
upon  which  he  has  paid  part  of  the  purchase- 
money  is  entitled  to  compensation.  Fulton 
County  V.  Amorous,  89  Ga.  614,  16  S.  E.  201. 

A  vendor  is  not  entitled  to  have  an  award 
recovered  by  the  vendee  declared  on  his  pur- 
chase-money mortgage,  where,  by  reason  of  a 
prior  appropriation  of  the  land,  he  had  no 
title  at  the  time  of  his  conveyance,  and  is 
liable  on  his  covenants  for  an  amount  in  ex- 
cess of  his  claim  for  unpaid  purchase-money. 
Shields  t\  Pittsburg,  201  Pa.  St.  328,  50  Atl. 
820. 

41.  Chandler  v.  Morey,  195  111.  596,  63  N.  E. 
512  [affirming  96  111.  App.  278]  ;  McGean  v. 
Metropolitan  El.  R.  Co.,  59  N.  Y.  Super.  Ct. 
472,  14  N.  Y.  Suppl.  761  [distinguishing 
Foote  V.  Manhattan  R.  Co.,  58  Hun  (N.  Y.) 
478,  12  N.  Y.  Suppl.  516]. 

42.  Chicago,  etc.,  R.  Co.  v.  Loeb,  118  111. 
203,  8  N.  E.  460,  59  Am.  St.  Rep.  341 ;  Kep- 
ley  V.  Taylor,  1  Blackf.  (Ind.)  492;  Jolly  v. 
Des  Moines  Northwestern  R.  Co.,  72  Iowa 
759,  33  N.  W.  668;  Pratt  v.  Des  Moines 
Northwestern  R.  Co.,  72  Iowa  249,  33  N.  W. 
066;  Doyle  v.  Kansas  City,  etc.,  R.  Co.,  113 
Mo.  280,  20  S.  W.  970. 

43.  Illinois. —  Rice  v.  Chicago,  57  111.  App. 
538. 

Nebraska. —  Northeastern  Nebraska  R.  Co. 
r.  Frazier,  25  Nebr.  42,  40  N.  W.  604. 

New  Hampshire. — ^Bean  v.  Warner,  38 
N.  H.  247. 

New  York. —  Magee  v.  Brooklyn,  144  N.  Y. 
265,  39  N.  E.  87 ;  Matter  of  Leggett  Ave.,  80 
N.  Y.  App.  Div.  618,  80  N.  Y.  Suppl.  673; 
Whittemore  v.  Woodlawn  Cemetery,  71  N,  Y. 
App.  Div.  257,  75  N.  Y.  Suppl.  847  :  Stilwell 
r.  Kenedy,  36  Misc.  359,  73  N.  Y.  Suppl. 
573. 

O/ito.— Clarke  v.  Cleveland,  9  Ohio  Cir.  Ct. 
118,  6  Ohio  Cir.  Dec.  176. 

Virginia. —  Virginia-Carolina  R.  Co.  v, 
Booker,  99  Va.  633,  39  S.  E.  591. 
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the  land  is  conveyed  to  liim  after  the  award  but  before  there  lias  been  a  final 
confirmation.^* 

(ill)  PuRCHAHER  AT  Foreclosure  Sale.  A  purchaser  at  a  foreclosure  sale 
is  not  entitled  to  compensation  for  damages  caused  by  condemnation  of  the  prop- 
erty previous  to  his  purchase.*^ 

f.  Heir,  Legatee,  Devisee,  and  Legal  Representative.  Those  courts  which 
take  the  view  that  as  soon  as  the  damages  are  assessed  they  become  a  debt  neces- 
sarily hold  that  if  the  damages  are  assessed  but  are  not  paid  during  the  lifetime 
of  the  owner  the  money  belongs  to  his  legal  representative,*^  and  this  right  of  the 
legal  representative  continues  until  distribution  of  the  estate  has  been  made;*^ 
while  on  the  other  hand  if  the  damages  are  not  assessed  until  after  the  owner's 
death  the  money  belongs  to  the  heir  at  law,  even  though  the  condemning  party 
had  taken  possession  of  the  land  during  the  lifetime  of  the  owner.*^  Other  courts 
hold  that  the  heir  or  the  devisee  is  entitled  to  the  money,  where  the  damages  have 
been  assessed  but  not  paid  before  the  owner's  death.*^  Again  it  is  held  that  if 
nothing  has  been  done  in  the  lifetime  of  the  owner  to  work  a  conversion  of  the 


See  18  Cent.  Dig.  tit.  "  Eminent  Domain/' 
§  410. 

Where  the  deed  is  made  after  condemnation 
proceedings  were  dismissed  and  the  proceed- 
ings are  again  renewed^  the  vendor  is  en- 
titled to  damages  for  the  use  of  the  land  from 
the  time  of  entry  to  the  date  of  the  sale,  and 
the  vendee  to  the  value  of  the  land  taken 
and  the  decrease  in  value  of  the  remainder 
resulting  from  the  appropriation.  Fordyce 
f.  Wolfe,  82  Tex.  239,  18  S.  W.  145. 

Under  Wis.  Priv.  &  Loc.  Laws  (1867), 
c.  201,  (1868),  c.  144,  a  purchaser  of  land, 
after  an  entry  thereon  under  condemnation 
proceedings,  is  entitled  to  damages  occa- 
sioned subsequent  to  his  purchase,  but  the 
right  to  previous  damages  is  in  the  grantor. 
Pick  V.  Rubicon  Hydraulic  Co.,  27  Wis. 
433. 

Under  the  act  of  congress  of  1866,  a  pur- 
chaser of  public  lands  from  the  government  is 
entitled  to  compensation  for  the  taking  there- 
of by  a  railroad  company  where  such  com- 
pany had  not  filed  maps  of  its  lines  previous 
to  the  sale.  St.  Joseph,  etc.,  R.  Co.  t.  Bald- 
win, 7  Nebr.  247. 

44.  Kiebler  v.  Holmes,  58  Mo.  App.  119; 
New  York  v.  Curran,  15  Daly  (N.  Y.)  116, 
3  K  Y.  Suppl.  533,  24  Abb.  N.  Cas.  (N.  Y.) 
128;  In  re  Liberty  Tp.  Road,  23  Pa.  Co.  Ct. 
287 ;  In  re  Buttonwood  St.,  5  Lane.  L.  Rev. 
317;  Pomeroy  v.  Chicago,  etc.,  R.  Co.,  25  Wis. 
641.  See  also  Shepard  v.  Manhattan  R.  Co., 
72  N.  Y.  App.  Div.  132,  76  N.  Y.  Suppl.  269. 

A  deed  of  land,  which  includes  a  portion 
which  had  been  condemned  for  a  street,  con- 
veys to  the  grantee  the  right  to  the  compen- 
sation for  the  portion  condemned,  if  the 
award  was  made  before  the  deed  was  exe- 
cuted, but  the  possession  of  the  grantor 
had  not  been  disturbed.  Charde  v.  Brook- 
lyn, 8  Misc.  (N.  Y.)  598,  29  N.  Y.  Suppl. 
390. 

The  grantee  is  entitled  to  the  damages  un- 
less reserved  to  the  grantor,  if  the  party  who 
held  title  when  a  condemnation  judgment 
awarding  him  damages  was  entered  sells 
the  land  before  the  damages  are  paid. 
Chandler  v.  Morev,  195  HI.  596,  63  N.  E. 
512  [affirwAng  96"  111.  App.  278]. 
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Under  Minn.  Gen.  St.  (i866)  c.  34,  the  right 
to  damages  passes  to  one  receiving  a  deed  of 
the  land  after  award  is  made  and  before  the 
time  for  appeal  lapses.  Carli  v.  Stillwater, 
etc.,  R.  Co.,  16  Minn.  260. 

45.  Miller  v.  Board  of  Mississippi  Levee 
Com'rs,  78  Miss.  201,  28  So.  834,  877  ;  Matter 
of  Washington  Ave.,  34  Misc.  (N.  Y.)  655, 
70  N.  Y.  Suppl.  599.  And  see  Livermon  v. 
Roanoke,  etc.,  R.  Co.,  109  N.  C.  52,  13  S.  E. 
734,  holding  that,  although  such  a  purchaser 
is  not  entitled  to  damages  incident  to  the 
act  of  entry,  he  might  recover  compensation 
for  the  land  appropriated  to  the  use  of  the 
condemning  companv. 

46.  Welles  v.  Cowles,  4  Conn.  182,  10  Am. 
Dec.  115;  Detroit  V.  Schilling,  93  Mich.  429, 
53  N.  W.  565;  Mortimer  v.  Manhattan  R. 
Co.,  129  N.  Y.  81,  29  N.  E.  5  [affirming  57 
N.  Y.  Super.  Ct.  509,  8  N.  Y.  Suppl.  536]  ; 
Gucker  v.  Manhattan  El.  R.  Co.,  38  N.  Y. 
App.  Div.  47,  55  N.  Y.  Suppl.  1027 ;  Paret  v. 
New  York  El.  R.  Co.,  60  N.  Y.  Super.  Ct. 
441,  18  N.  Y.  Suppl.  580.  And  see  Kent  v. 
Essex  County  Com'rs,  10  Pick.  (Mass.)  521. 

A  mere  naked  power  to  sell  the  realty, 
vested  in  the  executor,  does  not  give  him  the 
right  to  the  compensation,  but  he  must  show 
that  he  is  entitled  to  the  money  either  for 
the  purpose  of  administration  or  as  a  trus- 
tee under  the  will.  Cashman  v.  Wood,  6  Hun 
(N.  Y.)  520. 

47.  St.  Albans  v.  Seymour,  41  Vt.  579. 

48.  Mitchell  v.  Metropolitan  El.  R.  Co.,  134 
N.  Y.  11,  31  N.  E.  260  [affirming  56  Hun  543, 
9  N.  Y.  Suppl.  829];  Ballou  v.  Ballou,  78 
N.  Y.  325. 

Where  a  bill  is  filed  to  enjoin  the  mainte- 
nance of  an  elevated  railroad,  the  owner  hav- 
ing died  after  the  construction  of  the  rail- 
road, the  heirs  and  legal  representative 
should  join,  since  the  legal  representative  is 
entitled  to  the  damages  suffered  before  the 
owner's  death,  and  the  heirs  to  those  which 
accrued  subsequently.  Shepard  v.  Manhat- 
tan R.  Co.,  117  N.  Y.  442,  23  N.  E.  30  [af- 
firming 57  N.  Y.  Super.  Ct.  5,  5  N.  Y.  Suppl. 
189]. 

49.  Parker  v.  Chestnutt,  80  Ga.  12,  5  S.  E.. 
289;  Todemier  v.  Aspinwall,  43  HI.  401;  Web-- 
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realty  into  money  the  heirs  are  the  owners  to  whom  the  compensation  should  be 
paid.^  Where  the  condemnation  and  assessment  of  damages  are  made  after  the 
decedent's  deatli,  the  amount  thereof  must  be  paid  to  the  heir  or  devisee  unless 
the  estate  is  insolvent.^^ 

g.  Owner  Absent  op  Under  Disability.  Where  an  owner  is  out  of  the  state  or 
incompetent,  it  is  required  in  some  jurisdictions  that  the  money  be  paid  into 
court,  subject  to  disposal  by  the  court  for  the  benefit  of  such  owner.^^ 

h.  Other  Encumbrancers  or  Lien-Holders.  Where  there  are  liens  on  the  land 
condemned,  the  court  may  allow  the  condemning  party  to  pay  the  award  into 
court  for  the  benefit  of  the  owner  and  the  lien-holders,  although  the  lien-holders 
were  not  made  parties  to  the  condemnation  proceedings  ;  so  that  the  rights  of 
lien  creditors  will  be  protected.^^  But  this  rule  applies  only  to  lien-holders  or 
creditors  of  the  interest  taken  or  aft'ected.^*'    So  it  has  been  determined  the  claim 


ber  V.  Toledo,  23  Ohio  Cir.  Ct.  237 ;  Buckner 
r.  Savannah,  etc.,  R.  Co.,  7  S.  C.  325. 

Where  land  of  a  person  of  unsound  mind 
was  taken  by  a  railway  company  under  its 
right  of  compulsory  purchase,  and,  the  lunatic 
having  died,  the  money  was  ordered  to  be 
paid  to  the  heir.  In  re  Tugwell,  27  Ch.  D. 
309,  53  L.  J.  Ch.  1006,  51  L.  T.  Rep.  N.  S. 
83,  33  Wkly.  Rep.  132  [disapproving  Matter 
of  Cross,  1  Sim.  N.  S.  260,  40  Eng.  Ch.  260]. 

50.  Oliver  v.  Pittsburgh,  etc.,  R.  Co.,  131 
Pa.  St.  408,  19  Atl.  47,  17  Am.  St.  Rep.  814; 
Pennsylvania  Schuvlkill  Valley  R.  Co.  v. 
Ziemer,  124  Pa.  St."^  560,  17  Atl.  187;  Knoll 
V.  New  York,  etc.,  R.  Co.,  121  Pa.  St.  467,  15 
Atl.  571,  1  L.  R.  A.  366;  Mumma  v.  Harris- 
burg,  etc.,  R.  Co.,  1  Pearson  (Pa.)  65.  And 
see  Paducah,  etc.,  R.  Co.  v.  Dipple,  16  Ky. 
L.  Rep.  62.  But  see  O'Brien  v.  Pennsylvania 
Schuylkill  Valley,  etc.,  R.  Co.,  119  Pa.  St. 
184,  13  Atl.  74,  holding  the  executor  entitled 
to  maintain  an  action  for  damage  to  prop- 
erty caused  by  excavations  in  the  street, 
although  the  work  was  not  completed  at 
the  testator's  death. 

51.  Neal  v.  Knox,  etc.,  R.  Co.,  61  Me.  298; 
Bovnton  v.  Peterborough,  etc.,  R.  Co.,  4  Cush. 
(Mass.)  467. 

A  son  having  a  right  under  the  testator's 
will  to  purchase  a  certain  portion  of  the 
realty  at  a  certain  price  is  entitled  to  the 
compensation  for  its  condemnation  upon 
paving  the  purchase-price.  Matter  of  Cant, 
4  be  G.  &  J.  503,  6  Jur.  N.  S.  183,  29  L.  J. 
Ch.  119,  7  Wkly.  Rep.  624,  61  Eng.  Ch.  397. 

Apportionment  between  heirs. —  Where  the 
public  records  showed  that  the  widow  was  the 
owner  of  land  left  by  her  husband  and  she 
held  possession  to  the  exclusion  of  his  other 
heirs  who  w^ere  entitled  to  a  share  of  the 
land,  a  sum  recovered  by  her  on  account  of 
condemnation  of  a  part  of  the  land  should 
be  shared  with  those  heirs  who  w^ere  not  par- 
ties to  the  condemnation  proceedings,  but 
not  with  one  who  was  made  a  party  and 
defaulted.  Legg  v.  Legg,  34  Wash.  132,  75 
Pac.  130. 

52.  Goodwin  v.  Milton,  25  N.  H.  458. 

53.  Ecc  p.  Van  Vorst,  2  N.  J.  Eq.  292 ;  Mat- 
ter of  Board  of  St.  Opening,  89  Hun  ( N.  Y. ) 
525,  35  N.  Y.  Suppl.  409. 

Illustration. —  Thus  an  award  of  damages  to 


the  guardian  of  a  minor  as  such  will  be  re- 
garded as  an  award  to  the  minor,  and  will 
be  payable  only  to  a  guardian  properly  au- 
thorized to  receive  it  (Brown  v.  Rome,  etc., 
R.  Co.,  86  Ala.  206,  5  So.  195;  Peavey  v. 
Wolfborough,  37  N.  H.  286)  ;  it  should  not 
be  paid  to  the  guardian  ad  litem  (Brown  v. 
Rome,  etc.,  R.  Co.,  86  Ala.  206,  5  So.  195). 

54.  Schafer  v.  Schafer,  75  Iowa  349,  39 
N.  W.  697;  Omaha  Bridge,  etc.,  R.  Co.  v. 
Reed,  (Nebr.  1903)  96  N.  W.  276;  In  re 
Sleeper,  62  N.  J.  Eq.  67,  49  Atl.  549;  Phila- 
delphia, etc.,  R.  Co.  V.  Pennsylvania  Schuyl- 
kill Valley  R.  Co.,  151  Pa.  St.  569,  25  Atl. 
177;  Matter  of  Noble  St.,  1  Ashm.  (Pa.) 
276. 

A  railroad  company  which  has  paid  the 
award  into  court  is  entitled  to  have  all  liens 
paid  out  of  the  fund,  including  the  lien  for 
taxes  {In  re  Sleeper,  62  N.  J.  Eq.  67,  49 
Atl.  549)  ;  and  the  amount  due  for  taxes  is 
to  be  deducted  from  the  award  to  the  owner 
of  the  fee,  and  not  from  that  made  to  the 
owner  of  an  easement  (Baker  v.  New  York, 
31  N.  Y.  App.  Div.  112,  52  N.  Y.  Suppl.  533). 

Where  judgments  are  docketed  against  the 
owner  of  land  which  is  afterward  condemned, 
but  after  the  money  is  paid  into  court  the 
right  of  way  is  abandoned  and  the  property 
is  sold  under  the  judgments,  if  the  enterprise 
is  revived,  the  damages  assessed  are  payable 
to  the  purchaser  at  the  judgment  sale.  Jones 
V.  Miller,  (Va.  1882)  23  S.  E.  35. 

55.  Chicago,  etc.,  R.  Co.  v.  Chamberlain, 
84  111.  333;  Brenner's  Appeal,  2  Walk.  (Pa.) 
02;  Keller's  Appeal,  2  Walk.  (Pa.)  32; 
Mack  V.  Eastern,  etc.,  R.  Co.,  10  Pa.  Dist. 
102.  Compare  Danforth  v.  Suydam,  4  N.  Y. 
66. 

56.  Harris  v.  Brewster,  154  Pa.  St.  22,  25 
Atl.  829,  holding  that  a  judgment  creditor  of 
the  son  of  the  owner  cannot  set  up  a  claim  to 
a  fund  paid  into  court  on  the  ground  that 
the  son  was  the  real  owner  of  the  land  taken, 
since  the  condemnation  proceeding  affected 
only  the  title  of  the  apparent  owner. 

A  judgment  creditor  of  the  remainder-man 
cannot  assert  his  claim  to  monev  mid  into 
court  for  land  condemned  for  a  right  of  way 
subject  to  the  life-estate  during  the  continu- 
ance of  the  life-est.vte.  Kansas  City,  etc.,  R. 
Co.  V.  Weaver,  86  Mo.  473. 
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of  the  owner,  however,  is  paramount  to  tliat  of  a  mortgage  creditor  of  the  con- 
demning partj.^^ 

3.  Conflicting  Claims.  Where  there  are  different  claimants  to  the  fund,  or  the 
title  to  the  land  is  in  question,  it  is  proper  to  order  that  the  money  awarded  be 
paid  into  court,  or  be  deposited  with  some  designated  officer,  or  in  some  desig- 
nated depository,  for  the  benefit  of  those  who  shall  ultimately  prove  to  be  the 
rightful  owners.^^  Where  there  are  adverse  or  conflicting  claims  to  the  land 
sought  to  be  condemned,  the  questions  involved  are  not  to  be  litigated  until  after 
the  proceeding  is  ended,  and  the  award  is  to  be  distributed.^^  The  trial  court  will 
not  try  or  determine  conflicting  adverse  claims  of  different  corporations  seeking 
to  condemn  the  same  property ;  nor  will  it  determine  which  has  the  better  right 
to  condemn.^  Or  it  may  order  the  payment  to  be  withheld  until  the  dispute  is 
settled.^^  Such  money  then  becomes  in  law  the  property  of  the  party  who  is 
entitled  to  it,  and  is  subject  to  disposal  by  the  court  having  jurisdiction  to  deter- 
mine who  is  the  rightful  owner.^^ 

H.  Exting-uishment  of  Rigcht  to  Compensation  —  l.  By  Grant.  The 
constitutional  prohibition  against  taking  property  without  compensation  applies 


57.  Epling  t\  Dickson,  170  III.  329,  48 
N.  E.  1001  {reversing  61  111.  App.  78]  ;  Mer- 
cantile Trust  Co,  V.  Pittsburgh,  etc.,  R.  Co., 
29  Fed.  732. 

58.  California. — In  re  Lefevre,  32  Cal.  565 ; 
San  Francisco,  etc.,  R.  Co.  v.  Mahoney,  29 
Cal.  112. 

Illinois. —  Calumet  River  R.  Co.  v.  Brown, 
136  111.  322,  26  N.  E.  501,  12  L.  R.  A.  84: 
Chicago,  etc.,  R.  Co.  v.  Prussing,  96  111.  203. 

Kansas. — ^Armstrong  v.  Moore,  1  Kan. 
App.  450,  40  Pac.  834. 

Maryland. —  Gardiner  i\  Baltimore,  96  Md. 
361,  54  Atl.  85. 

Mississippi. —  Board  of  Levee  Com'rs  v. 
Wiborn,  74  Miss.  396,  20  So.  861. 

Missouri. —  Hilton  v.  St.  Louis,  99  Mo.  199, 
12  S.  W.  657. 

Neto  York. —  Pecksport  Connecting  R.  Co. 
V.  West,  20  X.  Y.  App.  Div.  636,  47  N.  Y. 
Suppl.  230. 

Pennsylvania. —  In  re  Conshohocken  Ave., 
1  Walk.  424. 

West  Virginia. —  Charleston,  etc..  Bridge 
Co.  V.  Comstock,  36  W.  Va.  263,  15  S.  E.  69. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§§  428-432. 

The  amount  of  the  award  may  be  paid  to 
the  county  clerk  where  the  right  to  it  is  dis- 
puted or  doubtful,  although  in  the  condem- 
nation proceedings  and  in  the  award  one  was 
designated  as  owner;  and  the  money  must 
then  be  obtained  by  application  to  the  court 
and  not  by  an  action  against  the  condemning 
corporation.  Patterson  v.  Binghamton,  88 
Hun  (N.  Y.)  272,  34  N.  Y.  Suppl.  416. 

After  verdict  and  judgment  in  the  condem- 
nation proceedings,  it  is  too  late  to  ask  that 
the  money  be  paid  into  court  for  distribution, 
on  the  allegation  that  the  ownership  of  the 
land  was  not  wholly  in  the  one  who  was 
named  in  the  proceedings  as  owner.  Wood  v. 
State  Insane  Hospital,  16  Pa.  Co.  Ct.  667. 

59.  Charleston,  etc.,  Bridge  Co.  v.  Com- 
stock, 36  W.  Va.  263,  15  S.  E.  69. 

60.  San  Francisco,  etc.,  Water  Co.  v.  Ala- 
meda Water  Co.,  36  Cal.  639;  Lake  Merced 
Water  Co.  v.  Cowles,  31  Cal.  214. 
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Conflicting  claims  should  not  be  litigated 
until  after  the  condemnation  proceeding  is 
ended  (Charleston,  etc..  Bridge  Co.  v.  Com- 
stock, 36  W.  Va.  263,  15  S.  E.  69),  unless 
the  damages  have  been  paid  into  court,  and 
an  answer  in  the  nature  of  a  bill  of  inter- 
pleader has  been  filed  bringing  in  all  the 
rival  claimants  (Hilton  v.  St.  Louis,  99  Mo. 
199,  12  S.  W.  657). 

Where  money  is  paid  into  court  under  a 
provision  in  the  special  act  creating  a  cor- 
poration that  where  lands  are  held  by  dis- 
puted titles  the  money  shall  be  paid  into 
court,  the  respective  interests  of  the  parties 
claiming  the  money  may  be  adjusted  on 
petition  to  the  court.  In  re  London  Dock 
Co.,  11  Beav.  78,  12  Jur.  405,  17  L.  J.  Ch. 
Ill;  Brandon  v.  Brandon,  2  Dr.  &  Sm.  305, 
11  Jur.  N.  S.  30,  34  L.  J.  Ch.  333,  11  L.  T. 
Rep.  N.  S.  658,  13  Wkly.  Rep.  251;  Ex  p. 
London,  etc.,  R.  Co.,  38  L.  J.  Ch.  527;  Ex  p. 
Issauchaud,  3  Y.  &  C.  Exch.  721. 

61.  Muire  v.  Falconer,  10  Gratt.  (Va.) 
12. 

62.  Kansas. —  Chicago,  etc.,  R,  Co.  v.  Sel- 
ders,  4  Kan.  App.  497,  44  Pac.  1012. 

Maryland. —  Gardiner  v.  Baltimore,  96  Md. 
361,  54  Atl.  85. 

Michigan. —  Defoe  v.  Bay  Cir.  Judge,  116 
Mich.  567,  74  N.  W.  733. 

Missouri. —  Union  R.,  etc.,  Co.  v.  Skinner, 
9  Mo.  App.  189. 

NeiD  York. —  Patterson  v.  Binghamton,  154 
N.  Y.  391,  48  N.  E.  739;  In  re  New  York,  90 
N.  Y.  390;  In  re  New  York  Cent.,  etc.,  R. 
Co.,  60  N.  Y.  116. 

Pennsylvania. —  In  re  Cresson,  3  Pa.  L.  J. 
Rep.  107,  4  Pa.  L.  J.  468;  In  re  Ziegler,  12 
York  Leg.  Rec.  158. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§§  428-432. 

Grantees  of  heirs  of  a  former  owner  cannot 
contest  the  title  of  other  heirs  whose  interests 
they  have  not  acquired  in  a  contest  for 
money  paid  into  court  under  condemnation 
proceedings.  United  New  Jersey  R.,  etc., 
Co.  r.  Consolidated  Fruit  Jar  Co.,  (N.  J. 
Ch.  1903)  55  Atl.  46. 
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to  land  taken  without  the  consent  of  the  owner,  not  to  that  which  is  taken  with 
his  consent;^  and  it  has  also  been  decided  that  if  the  owner  has  granted  a  right 
of  way  over  his  land,  he  must  look  to  his  contract  for  compensation,  as  it  cannot 
be  awarded  to  him  in  condemnation  proceedings  ;^  provided  that  the  contract  is 


63.  Murphy  v.  Wilmington,  6  Houst.  (Del.) 
108,  22  Am.  St.  Rep.  345;  Barbin  v.  Avoy- 
elles Police  Jury,  15  La.  Ann.  559;  Bumpus  t?. 
Miller,  4  Mich.  159;  Shaw  v.  Manhattan 
Ave.  R.  Co.,  35  Misc.  (N.  Y.)  47,  71  N.  Y. 
Suppl.  22. 

Reliance  on  consent. —  Where  a  railway 
company  laid  its  track  along  a  street  with 
the  consent  of  one  of  the  abutting  owners, 
such  consent  was  not  invalidated  because  the 
track  was  laid  not  by  virtue  of  the  consent 
but  by  virtue  of  an  order  of  court  based  on 
an  application  showing  that  the  consent  of 
the  necessary  number  of  property-owners  had 
not  been  secured.  Heimburg  v.  Manhattan 
R.  Co.,  162  N.  Y.  352,  56  N.  E.  899  \af(irm- 
ing  19  N.  Y.  App.  Div.  179,  45  N.  Y,  Suppl. 
•999]. 

64.  California. —  Western  Pac.  R.  Co.  v. 
Reed,  35  Cal.  621. 

Illinois. —  Conwell  v.  Springfield,  etc.,  R. 
Co.,  81  111.  232. 

Indiana. —  Baltimore,  etc.,  R.  Co.  v.  High- 
land, 48  Ind.  381. 

Neio  York. —  White  v.  Manhattan  R.  Co., 
139  N.  Y.  19,  34  N.  E.  887. 

Pennsylvania. —  See  Mifflin  v.  Pennsylvania 
1?.  Co.,  2  Leg.  Gaz.  222. 

Texas. —  Faires  v,  San  Antonio,  etc.,  R. 
€o.,  80  Tex.  43,  15  S.  W.  588. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  209. 

Implied  obligation  to  pay  damages. —  If  the 
owner  agrees  with  the  corporation  that  the 
work  may  go  on,  and  that  the  damages  shall 
be  subsequently  assessed,  the  law  implies  a 
liability  on  the  part  of  the  corporation  to 
pay  the  damages  when  they  shall  be  assessed. 
Blanchard  i".  Maysville,  etc..  Turnpike  Co., 
1  Dana  (Ky.)  86. 

Injury  to  land  not  taken. —  A  grant  of  the 
right  of  way  will  relieve  the  company  from 
liability  for  injuries  to  the  land  not  taken 
(Radke  v.  Minneapolis,  etc.,  R,  Co..  41  Minn. 
350,  43  N.  W.  6;  McCarty  v.  St.  Paul,  etc., 
R.  Co.,  31  Minn.  278,  17  N.  W.  616.  See  also 
Common  School  Dist.  No.  14  v.  Nashville, 
etc.,  R.  Co.,  56  S.  W.  990,  22  Kv.  L.  Rep.  243; 
Rex  r.  Leeds,  etc.,  R.  Co..  3  A.  &  E.  683,  5 
N.  &  M.  246,  30  E.  C.  L.  315;  Croft  v.  Lon- 
don, etc.,  R.  Co.,  3  B.  &  S.  436.  9  Jur.  N.  S. 
962,  32  L.  J.  Q.  B.  113,  7  L.  T.  Rep.  N.  S. 
741,  11  Wkly.  Rep.  360,  113  E.  C.  L.  436; 
Todd  r.  Metropolitan  Dist.  R.  Co..  24  L.  T. 
Rep.  N.  S.  435,  19  Wkly.  Rep.  720.  But 
see  Lawrence  v.  Great  Northern  R.  Co.,  16 
Q.  B.  643,  15  Jur.  652,  20  L.  J.  Q.  B.  293, 
C.  R.  &  Can.  Cas.  656,  71  E.  C.  L.  643;  Lan- 
cashire, etc.,  R.  Co.  r.  Evans,  15  Beav.  322; 
Ware  r.  Regent's  Canal  Co..  9  Exch.  395, 
23  L.  J.  Exch.  145,  7  R.  &  Can.  Cas.  780), 
if  they  are  of  such  a  character  that  they 
would  be  taken  into  consideration  in  assess- 
ing the  damages  in  a  condemnation  proceeding 
[51] 


(Watts  V.  Norfolk,  etc.,  R.  Co.,  39  W.  Va. 
196,  19  S.  E.  521,  45  Am.  St.  Rep.  894,  23 
L.  R.  A.  674). 

Land  not  included  in  agreement. —  A  con- 
tract granting  to  a  railroad  company  a  right 
of  way  of  a  certain  width  will  not  relieve 
the  company  of  its  obligation  to  pay  for 
land  outside  of  such  width  which  is  taken  by 
it  for  the  construction  of  its  road.  Maysville, 
etc.,  R.  Co.  V.  Ball,  108  Ky.  241,  56  S.  W. 
188,  21  Ky.  L.  Rep.  1693;  Hoffman  v.  Blooms- 
burg,  etc.,  R.  Co.,  143  Pa.  St.  503,  22  Atl. 
823;  Faires  v.  San  Antonio,  etc.,  R.  Co.,  80 
Tex.  43,  15  S.  W.  588.  See  also  Tinker  v. 
Rockford,  (111.  1891)  28  N.  E.  573  [revers- 
ing 36  111.  App.  460]. 

Additional  damages. —  An  abutting  owner 
who  grants  his  consent  to  the  construction 
of  a  horse-car  line  is  not  precluded  from 
claiming  damages  arising  from  the  installa- 
tion of  electricity  as  a  motive  power,  even 
though,  had  the  right  of  way  originally  been 
secured  by  legislative  authority,  the  change 
would  not  have  imposed  an  additional  servi- 
tude on  the  owner.  Humphreys  v.  Ft.  Smith 
Traction,  etc.,  Co.,  71  Ark.  152,  71  S.  W. 
662. 

License. —  Where  an  owner  gives  to  a  rail- 
road verbal  permission  to  use  his  land,  he 
cannot  recover  damages  for  such  use  as  long 
as  the  permission  remains  unrevoked.  Mil- 
ler V.  Auburn,  etc.,  R.  Co.,  6  Hill  (N.  Y.) 
61.  But  the  fact  that  an  owner  aided  the 
president  of  a  railroad  company  in  obtain- 
ing an  amendment  to  remove  a  restriction 
against  the  use  of  steam  power  by  the  com- 
pany does  not  warrant  a  finding  of  a  parol 
license  for  the  company  to  enter  upon  his 
land  and  construct  its  track  there  without 
compensation.  Murdock  v.  Prospect  Park, 
etc.,  R.  Co.,  73  N.  Y.  579  [reversing  10  Hun 
598]. 

Expired  agreement. —  If,  after  the  expira- 
tion of  an  agreement,  a  company  continues  to 
use  the  property  under  the  power  of  eminent 
domain,  the  owner  is  entitled  to  his  com- 
pensation. Heilman  v.  Union  Canal  Co.,  50 
Pa.  St.  268. 

Public  grants. —  Where  grants  by  a  state 
contain  a  condition  that  the  grantee  must 
furnish  ground  for  public  highways,  the 
state  is  not  bound  to  compensate  the  owner 
when  a  part  of  the  land  is  taken  for  that 
purpose.  Henderson  v.  New  Orleans,  5  La. 
416  (holding,  however,  that  where  a  road  has 
been  laid  out  in  virtue  of  a  condition  that 
the  grantee  should  furnish  ground  for  a 
highway,  the  owner  is  not  bound  to  furnish 
additional  road  without  compensation)  ;  Mc- 
Clenachan  v.  Curwen,  6  Binn.  (Pa.)  509,  3 
Yeates  362;  Smith  r.  Pennington  County,  2 
S.  D.  14,  48  N.  W.  309:  Wells  r.  Pennington 
County,  2  S.  D.  1.  48  N.  W.  305,  39  Am.  St. 
Rep.  758.    So  where  a  lessee's  right  to  in- 
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valid,^^  and  that  all  its  conditions  have  been  complied  with  by  the  grantee.*^ 
Authority  to  condemn  lands  must  be  obtained  from  the  owner  of  the  fee.®''^ 
Ordinarily  the  condemning  party  cannot  claim  any  riglits  under  or  by  virtue  of 
an  agreement  between  the  owner  and  a  third  person    and  is  not  bound  thereby.^* 


close  school  land  is  founded  on  a  lease  from 
the  state,  he  must  be  deemed  to  have  con- 
sented to  all  the  conditions  imposed  by  the 
statute  relating  to  the  lease  of  school  lands, 
&o  far  as  they  are  within  the  provisions  of 
the  constitution.  Bugby-Coleman  Land,  etc., 
(/O.  V.  Matador  Land,  etc.,  Co.,  26  Tex.  Civ. 
App.  260,  63  S.  W.  914. 

Payment  for  public  property. —  Where  the 
state  or  municipality  authorizes  a  corpora- 
tion or  an  individual  to  build  roads  or  other 
public  improvements  upon  government  prop- 
erty, the  right  to  do  so  without  making  com- 
pensation is  implied,  since  the  duty  to  be 
performed  is  that  of  the  sovereign  delegated 
to  a  citizen.  California  Northern  R.  Co.  v. 
Gould,  21  Cal.  254;  Pennsylvania  R.  Co. 
t\  New  York,  etc.,  R.  Co.,  23  N.  J.  Eq.  157; 
Herzog  v.  New  York  El.  R.  Co.,  76  Hun 
(N.  Y.)  486,  27  N.  Y.  Suppl.  1034.  See  also 
Heffner  v.  Cass,  etc..  Counties,  193  111.  439, 
62  N.  E.  201,  58  L.  R.  A.  353;  Matter  of 
Gilroy,  43  N.  Y.  App.  Div.  359,  60  N.  Y. 
Suppl.  200. 

65.  Palethorp  v.  Philadelphia,  etc.,  R.  Co., 
2  Walk.  (Pa.)  487  (holding  that  an  unex- 
ecuted parol  contract  for  the  sale  of  lands  to 
a  railroad  company  is  no  bar  to  proceedings 
to  obtain  compensation,  although  the  dam- 
ages assessed  may  be  less  than  the  price 
which  had  been  agreed  to  be  paid.  See  also 
Common  School  Dist.  No.  14  v.  Nashville, 
etc.,  R.  Co.,  56  S.  W.  990,  22  Ky.  L.  Rep. 
243,  holding  that  while  an  owner  who  has 
permitted  a  railroad  company  to  take  pos- 
session under  a  parol  contract  and  to  con- 
struct its  road  is  estopped  to  recover  the 
land  itself,  he  may  recover  damages  for  its 
taking  and  for  injury  to  the  residue  of  his 
land. 

Certainty. —  A  deed  whereby  the  owners  of 
lands  through  which  a  railroad  is  intended 
to  pass  conveys  to  the  company  so  much  of 
any  part  of  their  lands  as  may  be  necessary 
in  the  construction  of  the  road  is  not  void 
for  uncertainty.  Pollard  v.  Maddox,  28  Ala. 
321. 

Consideration. —  Since  railroad  companies 
are  required  by  law  to  fence  their  right  of 
way,  a  conveyance  of  a  right  of  way  on  the 
promise  of  the  company  to  fence  the  same 
is  without  consideration,  and  the  grantor 
may  afterward  have  his  damages  assessed. 
Shortle  v.  Terre  Haute,  etc.,  R.  Co.,  131  Ind. 
338,  30  N.  E.  1084. 

66.  Iowa. —  Hibbs  v.  Chicago,  etc.,  R.  Co., 
39  Iowa  340. 

Massachusetts. —  Whitman  v.  Boston,  etc., 
R.  Co.,  3  Allen  133  (holding  that  condemna- 
tion proceedings  will  not  be  defeated  by 
proof  of  a  written  agreement  to  sell  the 
land  to  a  railroad  company  for  a  specified 
price  within  a  certain  time,  if  a  tender  and 
refusal  within  that  time  is  shown)  ;  Crockett 
V.  Boston,  5  Cush.  182. 
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Mississippi. —  Currie  v.  Natchez,  etc.,  R. 
Co.,  61  Miss.  725. 

New  York. —  Heimburg  v.  Manhattan  R. 
Co.,  162  N.  Y.  352,  56  N.  E.  899  [affirming 
19  N.  Y.  App.  Div.  179,  45  N.  Y.  Suppl. 
999]. 

Pennsylvania. —  Hoffman  v.  Bloomsburg, 
etc.,  R.  Co.,  143  Pa.  St.  503,  22  Atl.  823; 
Unangst's  Appeal,  55  Pa.  St.  128 ;  Phila- 
delphia, etc.,  R.  Co.  V.  Cooper,  105  Pa.  St. 
239,  holding  that  an  agreement  by  the  owner, 
made  subsequent  to  the  taking  of  possession 
by  a  railroad  company,  to  accept  a  specific 
sum  for  the  right  of  way  will  not  defeat 
condemnation  proceedings,  if  the  amount 
mentioned  has  never  been  paid. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  209. 

Conditions  of  delivery. —  Where  fifty-seven 
landowners  executed  an  agreement  to  con- 
vey to  a  railroad  company  a  right  of  way 
through  a  township,  but  the  agreement  con- 
tained a  stipulation  that  it  should  not  be 
delivered  to  the  company  until  it  was  signed 
by  one  hundred  landowners,  it  was  not  bind- 
ing in  the  absence  of  proof  that  the  company 
accepted  the  condition.  Rockford,  etc.,  R, 
Co.  V.  Shunick,  65  111.  223.  So  where  an 
agreement  to  convey  a  right  of  way  was  de- 
livered on  condition  that  it  should  not  be 
used  unless  the  withholding  of  it  would  de- 
feat the  building  of  the  road,  it  will  not 
prevent  the  maker  from  recovering  his  com- 
pensation if  the  road  was  completed  without 
any  necessity  having  arisen  for  using  the 
agreement.  Humphreys  v.  Richmond,  etc., 
R.  Co.,  88  Va.  431,  13  S.  E.  985. 

67.  Toledo,  etc.,  R.  Co.  v.  Dunlap,  47  Mich. 
456,  458,  11  N.  W.  271,  holding  that  a  rail- 
way company  can  obtain  no  rights  of  con- 
trol over  the  land  by  any  license  or  grant 
from  the  holder  of  a  contingent  dower  in- 
terest or  a  tenant  at  will. 

68.  Central  Land  Co.  v.  Providence,  15  R.  I. 
246,  248,  2  Atl.  553  (holding  that  where  mu- 
tual deeds  were  made  in  voluntary  partition 
between  heirs,  each  stating  that  "  the  strip 
of  land,  situate  in  front  of  lot  .  .  .  as  desig- 
nated '  on  said  plat,  which  is  intended  to  be 
used  at  some  future  time  to  widen  Worcester 
street,  is  included  in  the  above  convey- 
ance," such  statement  conveyed  nothing  to 
the  city,  and  gave  it  no  right  to  take  the 
land  without  compensation  for  the  purpose 
of  widening  the  street)  ;  Vermont  Cent.  R. 
Co.  V.  Baxter,  22  Vt.  365  (holding  that  a 
railroad  company  cannot  claim  the  benefit 
of  a  contract  made  between  the  landowner  and 
one  who  has  contracted  to  do  the  work  for 
the   company ) . 

69.  Penn  Gas  Coal  Co.  v.  Versailles  Fuel 
Gas  Co.,  131  Pa.  St.  522,  19  Atl.  933,  holding 
that,  although  a  release  from  the  owner  of 
surface  land  to  the  owner  of  the  underlying 
minerals,  exempting  the  latter  from  the  ob- 


EMINENT  DOMAIN 


[15  Cye,]  803 


Whether  a  grant  is  binding  upon  a  subsequent  grantee  of  the  land  depends  largely 
upon  the  nature  and  terms  of  the  agree inent,'^'^  and  also  on  the  question  whether 
the  grantee  had  notice  of  it."^^ 

2.  By  Release.  The  owner  may  lose  his  right  to  compensation  by  releasing 
the  same  to  the  party  exercising  the  power  of  eminent  domain."^  A  parol  release 
has  also  been  held  to  be  valid,'^  at  least  after  it  has  been  acted  upon  by  the  cor- 
poration appropriating  the  land/'*    A  release  by  one  part  owner  will  not  bind  the 


ligation  of  surface  support,  is  binding  upon 
all  who  subsequently  take  title  from  the 
surface  owner,  yet  one  entering  upon  the 
surface  under  the  right  of  eminent  domain 
is  not  bound  thereby. 

Assignment  of  contract. — The  right  to  com- 
pensation for  lands  taken  by  a  railroad  com- 
pany accrues  when  the  company  enters  on  the 
land  and  commences  the  construction  of  the 
road;  and  the  company  cannot  defeat  the 
right  by  subsequently  obtaining  the  assign- 
ment of  a  contract  to  it  by  which  the  owner 
had  agreed  with  another  company  to  con- 
vey the  right  of  way  to  the  latter  if  the 
latter  would  build  the  road  between  certain 
points.  Oregon  R.,  etc.,  Co.  v.  Day,  3  Wash. 
Terr.  252,  14  Pac.  588. 

70.  Illinois  Cent.  R.  Co.  v.  Hodge,  55  S.  W. 
688,  21  Ky.  L.  Rep.  1479  (holding  that 
where  one  grants  to  a  railroad  company  a 
right  of  way  through  his  land,  to  be  used 
for  a  road-bed  or  for  such  other  purposes 
as  may  be  desired  by  said  company  or  their 
assignees,  successors,  or  other  legal  repre- 
sentatives, it  is  presumed  that  he  received 
payment  for  the  actual  and  incidental  dam- 
ages arising  in  the  ordinary  course  of  things 
from  such  use  of  his  land;  and  therefore  a 
purchaser  from  him  cannot  recover  from  the 
original  company  or  its  successor  for  injuries 
to  the  residue  of  the  land  from  the  proper 
use  of  a  water  tank  constructed  on  the  right 
of  way)  ;  Herzog  r.  New  York  El.  R.  Co.,  76 
Hun  (N.  Y.)  486,  27  N.  Y.  Suppl.  1034 
(holding  that  where  a  city  owns  not  only  the 
fee  of  the  street  but  also  of  a  lot  abutting 
on  it,  and  consents  to  the  construction  of 
an  elevated  road  in  the  street,  its  subsequent 
grantee  is  bound  by  the  consent  and  is  not 
entitled  to  compensation  for  the  use  by  the 
company  of  the  easement  appurtenant  to  the 
lot)  ;  Warner  v.  Baltimore,  etc.,  R.  Co.,  31 
Ohio  St.  265  (holding  that  a  landowner  may 
recover  against  a  railroad  company  the  cost 
of  building  a  fence,  although  his  grantor  had 
released  to  the  company  the  right  of  way  and 
had  agreed  to  build  and  keep  up  the  fences 
on  both  sides  of  the  road)  ;  Varwig  f.  Cleve- 
land, etc.,  R.  Co.,  6  Ohio  Cir.  Ct.  439,  3 
Ohio  Cir.  Dec.  528  (holding  that  where  an 
abutting  owner  sells  a  right  of  way  to  a 
railroad  company  which  has  laid  its  tracks 
in  a  street  under  authority  of  the  legislature, 
and  releases  to  the  company  all  damages,  the 
company  may  afterward  lay  an  additional 
necessary  track  without  making  compensa- 
tion to  a  grantee  of  the  owner). 

Grantee  of  state. —  Where  a  charter  gives 
to  a  railroad  company  the  exclusive  right  to 
enter  certain  public  lands  until  the  expira- 


tion of  a  certain  time,  the  corporation  ob- 
tains, besides  the  right  to  enter  and  thereby 
acquire  the  fee,  all  the  rights  necessary  to 
build  its  road,  and  among  others  an  easement 
over  the  public  lands,  by  which  any  one  who 
enters  subsequently  or  who  subsequently  ob- 
tains a  grant  from  the  state  is  bound,  and 
hence  such  person  has  no  claim  for  compen- 
sation. Davis  V.  East  Tennessee,  etc.,  R.  Co., 
1  Sneed  (Tenn.)  94. 

71.  Beattie  v.  Carolina  Cent.  R.  Co.,  108 
N.  C.  425,  12  S.  E.  913,  holding  that  an  unre- 
corded grant  of  a  right  of  way  to  a  railroad 
is  not  binding  on  a  subsequent  grantee  of 
the  fee,  where  he  had  no  notice  of  it  and  the 
company  did  not  take  possession  of  the  right 
of  way. 

72.  Chicago,  etc.,  R.  Co.  v.  Snyder,  120 
Iowa  532,  95  N.  W.  183;  Jones  v.  Pennsyl- 
vania R.  Co.,  143  Pa.  St.  374,  22  Atl.  883; 
East  Pennsylvania  R.  Co.  f.  Schollenberger, 
1  Walk.  (Pa.)  401. 

Damages  to  land  not  taken. —  If  the  re- 
lease is  silent  as  to  damages  to  land  not 
taken,  it  will  not  prevent  the  recovery  of 
such.  Republican  Valley  R.  Co.  v.  Fellers, 
16  Nebr.  169,  20  N.  W.  217;  Eaton  v.  Boston, 
etc.,  R.  Co.,  51  N.  H.  504,  12  Am.  Rep.  147; 
Matter  of  Trinity  Ave.,  81  N.  Y.  App.  Div, 
215,  80  N.  Y.  Suppl.  732  {reversing  35  Misc. 
56,  71  N.  Y.  Suppl.  24] ;  Beaver  v.  Harrisburg, 
156  Pa.  St.  547,  27  Atl.  4;  Updegrove  v. 
Schuylkill  Valley  R.  Co.,  3  Pa.  Co.  Ct.  74; 
Fulmer  x,.  Bangor,  etc.,  R.  Co.,  1  Pa.  Co.  Ct. 
46;  Herner  v.  Pennsylvania  Schuylkill  Val- 
ley R.  Co.,  1  Pa.  Co.  Ct.  43. 

Damages  for  additional  taking. —  A  release 
by  an  owner  of  land  abutting  on  a  turnpike, 
given  to  a  company  authorized  to  lay  out  a 
turnpike  of  a  certain  width,  covers  only  the 
damages  resulting  from  the  original  taking, 
and  does  not  contemplate  any  damage  arising 
from  an  additional  taking  or  enlargement  of 
the  road-bed.  Commonwealth  Title  Ins.,  etc., 
Co.  V.  Willow  Grove,  etc..  Plank  Road  Co.,  17 
Montg.  Co.  Rep.  (Pa.)  76. 

73.  Baltimore,  etc.,  R.  Co.  v.  Highland,  48 
Ind.  381 ;  Jollv  r.  Des  Moines,  etc..  R.  Co.,  72 
Iowa  759,  33  N.  W.  668 ;  Pratt  i;.  Des  Moines, 
etc.,  R.  Co.,  72  Iowa  249,  33  N.  W.  666 ;  Snow 
V.  Moses,  53  Me.  546;  Cottrill  v.  Myrick,  12 
Me.  222 ;  Clement  v.  Durgin,  5  Me.  9 ;  Smith 
V.  Goulding,  6  Cush.  (Mass.)  154;  Seymour 
V.  Carter,  2  Mete.  (Mass.)  520;  Fuller  v. 
Plymouth  County  Com'rs,  15  Pick.  (Mass.) 
81.  Contra,  McKee  f.  Hull,  69  Wis.  657,  35 
N.  W.  49. 

74.  Butler  Morris  County,  42  Kan.  416, 
22  Pac.  421;  Uncanoonuck  Road  Co.  X).  Orr, 
67  N.  H.  541,  41  Atl.  665;  Battles  v.  Brain- 
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others A  release  of  damages  by  one  tenant  in  common  operates  to  tlie  extent 
of  his  interest,  however,'''^  and  so  does  a  release  by  a  life-tenant.''^  A  release  by  a 
duly  authorized  guardian  will  bind  the  ward.~^ 

3.  By  Estoppel  or  Waiver.  The  owner  may  be  estopped  by  his  own  act  to 
claim  damages.*^^  The  question  of  what  acts  constitute  an  estoppel  depends 
largely  upon  the  circumstances  of  each  case.^  For  example,  an  owner  who  has 
dedicated  land  to  the  public  for  a  street  or  highway  is  not  entitled  to  compen- 
sation upon  the  laying  out  of  a  street  thereon.^^  So  if  the  owner  waives  all  claim 
to  compensation,  he  cannot  afterward  recover.^'^  The  assent  of  the  owner  to  the 
appropriation  of  his  land  may  be  implied  from  a  long  acquiescence ;  ®^  but  mere 
acquiescence  in  the  construction  of  a  public  work  on  his  land  does  not  constitute 


tree,  14  Vt.  348.  See,  however.  East  Penn- 
sylvania R.  Co.  V.  Schollenberger,  54  Pa.  St. 
144. 

75.  Gushing  v.  Nantasket  Beach  R.  Co.,  143 
Mass.  77,  9  N.  E.  22;  Philadelphia,  etc.,  R. 
Co.  V.  Patterson,  3  Walk.  (Pa.)  143;  Galves- 
ton, etc.,  R.  Co.  f.  Pfeuffer,  56  Tex.  66.  See, 
however.  Merchants'  Union  Barb- Wire  Co.  r. 
Chicago,  etc.,  R.  Co.,  79  Iowa  613,  44  N.  W. 
900,  holding  that  where  the  lot  is  not  taken 
but  only  injured,  as  by  the  laying  of  tracks 
in  the  street  on  which  it  fronts,  and  the  con- 
stitution does  not  require  that  compensation 
shall  be  made  for  property  damaged  for  pub- 
lic use,  the  consent  of  one  tenant  in  common 
will  bind  his  cotenant. 

76.  Draper  v.  Williams,  2  Mich.  536; 
Charleston,  etc.,  R.  Co.  r.  Leech,  33  S.  C.  175, 
11  S.  E.  631,  26  Am.  St.  Rep.  667. 

77.  Cureton  v.  South  Bound  R.  Co.,  59 
S.  C.  371.  37  S.  E.  914. 

78.  Louisville,  etc.,  R.  Co.  i\  Blythe,  69 
Miss.  939,  11  So.  Ill,  30  Am.  St.  Rep.  599, 
16  L.  R.  A.  251. 

79.  Pennsylvania  Co.  f.  Bond,  202  111.  95, 
66  N.  E.  941;  Hartshorn  v.  Burlington,  etc., 
R.  Co.,  52  Iowa  613,  3  N.  W.  648;  Chapman 
■V.  Gates,  46  Barb.  (N.  Y.)  313. 

80.  Penn  Mut.  L.  Ins.  Co.  r.  Heiss,  141 
111.  35,  31  N.  E.  138,  33  Am.  St.  Rep.  273 
(holding  that,  although  the  owner  of  city 
property  attended  meetings  of  citizens  called 
for  the  purpose  of  inducing  a  railroad  com- 
pany to  build  its  line  to  that  city,  and  al- 
though he  requested  a  member  of  the  city 
council  to  vote  for  an  ordinance  granting  the 
company  a  right  of  way  through  a  street  in 
front  of  his  property,  and  although  a  firm  of 
which  he  was  a  member  subscribed  money  to 
build  a  depot  for  the  company  in  the  city, 
these  facts  do  not  estop  him  from  claiming 
damages  for  injury  to  his  property  caused  by 
building  the  road  in  front  of  it,  if  it  is  not 
shown  that  the  ordinance  would  not  have 
passed  but  for  his  action)  ;  McKee  v,  Hull, 
69  Wis.  657,  35  N.  W.  49  (holding  that  a 
statement  by  an  owner  to  the  county  super- 
visors that  he  would  allow  a  road  to  run  on 
his  land,  and  that  he  would  not  claim  dam- 
ages therefor,  does  not  raise  an  estoppel  in 
pais)  ;  Comstock  f.  U.  S.,  9  Ct.  CI.  141  (hold- 
ing that  an  owner  of  property  taken  for  pub- 
lic use  who  accepts  without  objection  from 
the  government  a  sum  less  than  the  amount 
which  he  demands  for  the  property,  kiiowing 

[X.  H.  2] 


that  the  government  officers  intend  such  pay- 
ment to  be  in  full,  is  estopped  from  recover- 
ing the  balance  of  his  demand). 

81.  Bumpus  V.  Miller,  4  Mich.  159;  Clark 
f .  Elizabeth,  37  N.  J.  L.  120 ;  Matter  of  Mun- 
son,  9  N.  Y.  St.  126,  holding  that  where  the 
land  is  indicated  on  a  map  as  streets,  and 
lots  are  sold  bounded  by  such  streets,  al- 
though they  do  not  thereby  become  public 
streets,  they  are  yet  liable  to  appropriation 
as  such  by  the  public  for  a  nominal  consid- 
eration. See,  however,  Easton  Borough's  Ap- 
peal, 81  Pa.  St.  85,  holding,  in  a  proceeding 
against  a  municipality  to  recover  damages 
for  property  taken  in  the  opening  of  a  street, 
that  plaintiff  is  not  estopped  by  a  deed  exe- 
cuted by  a  predecessor  in  title  before  the 
street  was  opened,  calling  for  the  line  of  said 
street,  but  for  property  in  a  block  different 
from  that  of  the  property  taken. 

82.  Haskell  r.  New  Bedford,  108  Mass. 
208 ;  White  r.  Norfolk  County  Com'rs,  2  Gush. 
(Mass.)  361;  Erie  County  f.  Buffalo,  63  Hun 
(N.  Y.)  565,  18  N.  Y.  Suppl.  635;  Jones  v. 
Pennsylvania  R.  Co.,  143  Pa.  St.  374,  22  Atl. 
883 ;  Pusey  v.  Allegheny,  98  Pa.  St.  522 ;  East 
Pennsylvania  R.  Co.  v.  Schollenberger,  1 
Walk.  (Pa.)  401;  Standish  r.  Montpelier,  71 
Vt.  287,  44  Atl.  339. 

The  burden  of  proving  the  waiver  is  on  the 
party  alleging  it.  Brown  v.  Worcester,  13 
Gray  (Mass.)  31. 

Waiver  of  prepayment  see  infra,  X,  F,  1,  d. 

83.  Cottrill  V.  Myrick,  12  Me.  222;  Bumpus 
V.  Miller,  4  Mich.  159;  Chapman  v.  Gates,  46 
Barb.  (N.  Y.)  313;  Chicago,  etc.,  R.  Co.  v. 
Richardson,  86  Wis.  154,  56  N.  W.  741,  where 
a  period  of  two  years  was  held  sufficient.  But 
where  a  railroad  company  enters  upon  land 
and  constructs  its  road  without  procuring  a 
right  of  way,  and  then  after  twelve  years' 
occupation  institutes  a  proceeding  to  con- 
demn it,  it  has  no  right  to  insist  that  the 
owner  is  estopped  to  claim  damages.  Toledo, 
etc.,  R.  Co.  f.  Darst,  61  111.  231.  Compare 
Sangamon  County  v.  Brown,  13  111.  207.  See 
also  Philadelphia  v.  Linnard,  97  Pa.  St.  242, 
holding  that  where  the  owner  of  premises 
who  was  making  alterations  in  his  buildings 
was  compelled  by  a  statute  applicable  to  new 
buildings  to  recede  five  feet  from  the  former 
building  line,  the  fact  that  he  voluntarily 
began  his  alterations  did  not  preclude  him 
from  recovering  damages  for  the  five  feet 
thus  appropriated  for  the  public  use. 
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a  waiver  of  his  right  to  compensation  nor  does  a  mere  permission  to  enter  upon 
the  land  and  commence  the  construction  of  tlie  work  amount  to  an  assent  to  the 
appropriation.^^  Ordinarily  a  mere  request  un  the  part  of  the  owner  that  the 
improvement  be  made  or  that  it  be  made  in  a  certain  way  will  not  operate  as  a 
waiver  of  the  right  to  compensation.^'' 

XL  PROCEEDINGS  TO  CONDEMN  PROPERTY  AND  TO  ASSESS  COMPENSATION. 

A.  Nature  of  Condemnation  Proceeding's.  Condemnation  proceedings 
are  no  more  than  a  compulsory  sale  of  all  the  owner's  interest  in  the  property 
sought  to  be  appropriated.^'  Under  most  of  the  statutes  such  proceedings  are 
essentially  proceedings  in  rem^'^  although  the  methods  by  which  the  power  of 
eminent  domain  is  to  be  exercised  vary  according  to  circumstances,  and  according 


84.  Allen  r.  Wabash,  etc.,  R.  Co.,  84  Mo. 
646;  Chapman  v.  Gates,  46  Barb.  (N.  Y.) 
313;  Mattlage  v.  New  York  El.  R.  Co.,  11 
N.  Y.  Suppl.  482  (holding  that  an  abutting 
owner  is  not  deprived  of  his  right  to  compen- 
sation by  merely  failing  to  interfere  with  the 
construction  of  an  elevated  railroad  in  front 
of  his  premises)  ;  Glasgow  r.  Hill  County,  3 
Tex.  App.  Civ.  Cas.  §  467. 

Waiver  as  against  creditors  of  company. — 
The  owner  of  a  lot  in  front  of  which  a  rail- 
road has  been  constructed  does  not  waive  his 
paramount  right  to  compensation  out  of 
funds  in  the  hands  of  the  receivers  of  the 
company  in  preference  to  mortgagees  of  the 
road  by  allowing  the  company  to  construct 
the  road  on  the  street  without  first  making 
compensation  or  giving  security  according  to 
the  constitutional  requirement.  Mercantile 
Trust  Co.  V.  Pittsburgh,  etc.,  R.  Co..  29  Fed. 
732. 

85.  Alabama. —  Thornton  r.  Sheffield,  etc., 
R.  Co.,  84  Ala.  109,  4  So.  197,  5  Am.  St.  Rep. 
337. 

Indiana. —  Midland  R.  Co.  v.  Smith,  125 
Ind.  509,  25  N.  E.  153. 

Kentucky. —  Evansville,  etc.,  R.  Co.  v. 
Grady,  6  Bush  144. 

Missouri. —  Allen  v.  Wabash,  etc.,  R.  Co., 
84  Mo.  646. 

New  Yor/c.— Mattlage  r.  New  York  El.  R. 
Co.,  11  N.  Y.  Suppl.  482. 

United  States. —  Mercantile  Trust  Co.  v. 
Pittsburgh,  etc.,  R.  Co.,  29  Fed.  732. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  205  et  seq. 

In  Illinois  this  rule  applies  where  lands 
are  taken  for  railroads  (Illinois  Cent.  R.  Co. 
V.  Indiana,  etc..  Cent.  R.  Co.,  85  111.  211;  To- 
ledo, etc.,  R.  Co.  V.  Darst,  61  111.  231),  but 
not  where  they  are  taken  for  highways.  In 
the  latter  event  the  owner  of  land  through 
which  a  road  is  to  be  made  must  object  to  its 
location  in  the  first  instance  or  he  will  be 
precluded  from  claiming  damages  ( Sangamon 
County  V.  Brown,  13  111.  207). 

86.  Butler  f.  Morris  County,  42  Kan.  416, 
22  Pac.  421;  St.  Paul,  etc.,  R.  Co.  v.  Murphy, 
19  Minn.  500;  Koehler  v.  New  York  El.  R. 
Co.,  159  N.  Y.  218,  53  N.  E.  1114  {affirming 
9  N.  Y.  App.  Div.  449,  41  N.  Y.  Suppl.  209]  ; 
Roberts  v.  New  York  El.  R.  Co.,  155  N.  Y. 
31,  49  N.  E.  262  [distinguishing  White  v. 
Manhattan  R.  Co.,  139  N.  Y.  19,  34  N.  E. 


887]  ;  Murdock  t.  Prospect  Park,  etc.,  R.  Co., 
73  N.  Y.  579  [reversing  10  Hun  598]  ;  East 
Pennsylvania  R.  Co.  v.  Schollenberger,  54  Pa. 
St.  144. 

87.  Charleston,  etc.,  R.  Co.  v.  Hughes,  105 
Ga.  1,  30  S.  E.  972,  70  Am.  St.  Rep.  17; 
Venable  v.  Wabash  Western  R.  Co.,  112  Mo. 
103,  20  S.  W.  493,  18  L.  R.  A.  68;  Gillison  t\ 
Savannah,  etc.,  R.  Co.,  7  S.  C.  173.  "The 
owTier  may  become,  and  is  in  fact,  made  the 
involuntary  vendor  of  his  land  under  the 
exercise  of  this  sovereign  power."  Manion  f. 
Louisville,  etc.,  R.  Co.,  90  Ky.  491,  494,  14 
S.  W.  532,  12  Ky.  L.  Rep.  445;  State  v. 
Graves,  19  Md.  351,  81  Am.  Dec.  639.  And 
no  one  can  be  thus  compelled  to  sell  who  is 
not  a  party  to  the  judgment  rendered  by  the 
tribunal  which  is  created  for  this  purpose. 
Charleston,  etc.,  R.  Co.  v.  Hughes,  105  Ga.  1, 
30  S.  E.  972,  70  Am.  St.  Rep.  17.  See  infra, 
XI,  H.  When  the  legislature  authorizes  the 
taking  of  private  property,  a  compensation 
must  be  settled  either  by  an  agreement  be- 
tween the  legislature  or  the  party  authorized 
by  the  legislature  and  the  owner,  or  by  com- 
missioners mutually  selected  by  the  parties, 
or  by  the  intervention  of  a  jury.  Vanhorn  v. 
Dorrance,  28  Fed.  Cas.  No.  16,857,  2  Dall. 
304,  1  L.  ed.  391.  Condemnation  proceedings 
are,  until  the  compensation  is  fixed  and  paid 
or  tendered,  only  in  the  nature  of  an  exec- 
utory contract  to  buy  the  land.  Gillison  r. 
Savannah,  etc.,  R.  Co.,  7  S.  C.  173. 

88.  Costello  V.  Burke,  63  loAva  361,  10 
N.  W.  247 ;  Chicago,  etc.,  R.  Co.  v.  Selders,  4 
Kan.  App.  497,  44  Pac.  1012;  Kansas  City, 
etc.,  R.  Co.  V.  Phipps,  4  Kan.  App.  252.  45 
Pac.  926;  St.  Paul,  etc.,  R.  Co.  v.  Min- 
neapolis, 35  Minn.  141,  27  N.  W.  500;  St. 
Louis  V.  Koch,  169  Mo.  587,  70  S.  W.  143. 
It  has  been  said  that  they  are  in  the  nature 
of  proceedings  in  rem  in  the  same  sense  that 
attachments  and  foreclosures  of  mortgages 
and  other  liens  are  proceedings  in  rem. 
Thompson  v.  Chicago,  etc..  R.  Co.,  110  Mo. 
147,  19  S.  W.  77.  In  Massachusetts,  how- 
ever, it  has  been  held  that  they  are  not 
strictly  proceedings  in  rem,  although  in  some 
respects  they  resemble  such  proceedings. 
Chander  v.  Railroad  Com'rs,  141  Mass.  208, 
5  N.  E.  509. 

Notice  by  publication.—  It  is  on  the  ground 
that  condemnation  proceedings  are  proceed- 
ings in  rem  that  it  is  held  competent  for  the 
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to  tlie  provisions  of  the  different  state  legislatures.^^    The  proceeding  is  not  one 


legislature  to  provide?  for  constructive  notice 
by  publication  to  parties  interested.  St.  Paul, 
•etc.,  R.  Co.  t.  Minneapolis,  35  Minn.  141,  27 
N.  W.  500.    See  infra,  XI,  I,  4,  b. 

Compliance  with  statutory  requirements. — 
A  proceeding  to  condemn  private  property  for 
public  use,  being  a  purely  statutory  proceed- 
ing in  rem,  vmless  it  affirmatively  appears  on 
the  face  of  the  proceedings  that  every  es- 
sential prerequisite  prescribed  by  the  statute 
conferring  the  authority  has  been  complied 
with,  the  proceedings  will  be  void.  St.  Louis 
r.  Koch,  169  Mo.  587,  70  S.  W.  143.  See 
«?/m,  XI,  C,  D,  N. 

Effect  of  mistake  as  to  land. —  It  follows 
from  the  nature  of  condemnation  proceed- 
ings that  proceedings  to  condemn  land  for  a 
highway  are  invalid,  if  the  award  of  dam- 
ages and  the  subsequent  proceedings  in  terms 
relate  to  another  and  distinct  tract  of  land. 
Keyes  'c.  Minneapolis,  42  Minn.  467,  44  N.  W. 
529. 

89.  State  v.  Graves,  19  Md.  351,  81  Am. 
Dec.  639.  The  methods  in  which  this  power 
is  exerted  vary  according  to  circumstances. 
Sometimes  the  proceeding  is  initiated  by 
summoning  a  jury  upon  warrant,  in  the  na- 
ture of  an  inquest  ad  quod  damnum-,  or 
boards  of  assessors  are  appointed  to  appraise 
damages  and  benefits,  with  the  right  of  ap- 
])eal  to  a  court  of  record  and  of  review  by  a 
jury.  State  v.  Graves,  19  Md.  351,  81  Am. 
Dec.  639.  See  sujjra,  XI,  M.  Proceedings  to 
condemn  land  for  railroad  purposes  are 
purely  statutory,  and  the  powers  possessed 
by  the  court  or  the  judge  at  chambers  in 
appointing  commissioners,  reviewing  and 
setting  aside  their  report,  and  appointing  new 
commissioners,  are  limited,  and  prescribed 
by  statute,  and  can  only  be  exercised  in  the 
manner  provided  bv  the  legislature.  Gray  v. 
St.  Louis,  etc.,  R.  Co.,  81  Mo.  126;  St.  Louis 
r.  Koch,  169  Mo.  587,  70  S.  W.  143.  In  the 
absence  of  any  express  constitutional  pro- 
vision the  land  may  be  appropriated  in  any 
mode'  authorized  by  the  legislature  (Potter 

Ames,  43  Cal.  75 ;  Secombe  v.  Milwaukee, 
etc.,  R.  Co.,  23  Wall.  (U.  S.)  108,  23  L.  ed. 
67 ) ,  but  the  prescribed  procedure  must  not 
destroy  or  substantially  impair  the  inherent 
right  to  compensation  (Potter  v.  Ames,  43 
Cal.  75).  If  the  constitution  prescribes  a 
particular  mode  of  procedure  the  legislature 
of  course  cannot  dispense  with  it.  Trippe  r. 
Overocker,  7  Colo.  72,  1  Pac.  695. 

Exclusiveness  of  statutory  remedy  see  in- 
fra, XI,  C.  D. 

Strict  compliance  with  statute  see  infra, 
X,  D,  1. 

Turnpike  —  Branch  roads. —  Wliere  a  stat- 
ute confers  upon  a  turnpike  company  the 
right  to  construct  its  main  road  and 
branches  and  prescribes  a  method  for  con- 
demning a  right  of  way  for  the  main  road 
only,  the  method  prescribed  for  the  main 
road  is  to  be  followed  in  acquiring  a  right 
of  way  for  the  branches.  Heady  v.  Vevay, 
etc.,  turnpike  Co.,  52  Ind.  117. 
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Condemnation  of  right  of  way  over  another 
railroad. —  If  a  railroad  company  files  a  peti- 
tion in  the  probate  court,  under  Howell  An- 
not.  St.  Mich.  §  333,  in  order  to  appro- 
priate a  right  of  way  over  another  road,  the 
same  proceedings  must  be  had  as  in  ordi- 
nary condemnation  cases.  Toledo,  etc.,  R. 
Co.  V.  Dek'oit,  etc.,  R.  Co.,  62  Mich.  564,  29 
N.  W.  500,  4  Am.  St.  Rep.  875. 

Acquiring  right  to  cross  another  railroad. — 
111.  Rev.  St.  c.  114,  §  209,  provides  that 
in  case  a  railroad  company  objects  to  the 
place  or  mode  of  crossing  its  tracks  by 
another  railroad,  either  party  may  apply 
to  the  board  of  railroad  and  warehouse  com- 
missioners, who  shall  prescribe  the  place  and 
manner  of  such  crossing,  and  sections  18 
and  20  of  the  same  chapter,  providing  gen- 
erally for  the  exercise  of  the  power  of  emi- 
nent domain  by  railroad  companies,  are  to  be 
construed  as  in  pari  materia,  and  as  making 
a  valid  provision  for  the  procedure  relating 
to  the  place  and  manner  of  constructing  rail- 
road crossings  in  the  interest  of  safety;  and 
therefore,  in  a  proceeding  by  one  company 
to  condemn  a  crossing  over  the  road  of  an- 
other, or  even  in  an  equitable  proceeding  to 
require  a  receiver  of  the  company  to  consent 
to  such  crossing,  the  court  must  give  effect 
to  all  its  provisions,  and  cannot  ignore  the 
proceedings  instituted  by  defendant  com- 
pany to  have  the  place  and  manner  of  the 
crossing  determined,  ^lalott  v.  Collinsville, 
etc.,  R.  Co.,  108  Fed.  313,  47  C.  C.  A.  345. 

Joinder  and  consolidation  of  actions  and 
proceedings. —  Under  Cal.  Code  Civ.  Proc. 
§  1244,  it  was  held  that  a  proceeding  by  a 
railroad  company  to  acquire  lands  for  depot 
purposes  and  one  to  ascertain  the  compen- 
sation for  crossing  another  railroad  may  be 
united.  California  Southern  R.  Co.  v.  South- 
ern Pac.  R.  Co.,  67  Cal.  59,  7  Pae.  123. 
But  an  action  against  a  railroad  company  for 
a  trespass  to  land  in  building  and  maintain- 
ing its  road  thereon  without  license  or  con- 
demnation of  the  land  cannot  be  joined  with 
a  proceeding  by  the  company  to  condemn  the 
land;  and  therefore  an  appeal  to  the  circuit 
court  in  the  latter  proceeding  cannot  be  con- 
solidated with  such  an  action  for  trespass 
pending  in  the  same  court  under  a  statute 
allowing  consolidation  of  actions  only  "  when 
the  actions  might  have  been  joined."  Bleseh 
V.  Chicago,  etc.,  R.  Co.,  44  Wis.  593.  And  it 
was  held  in  Ohio  that  a  proceeding  by  a 
municipal  corporation  to  condemn  a  portion 
of  a  turnpike  w^ithin  its  limits,  and  a  suit  by 
the  turnpike  company  to  compel  the  city  to 
appropriate  the  whole  of  the  pike  within  its 
limits,  cannot  be  consolidated.  Cincinnati, 
etc.,  Turnpike  r.  Cincinnati.  7  Ohio  Dec. 
(Reprint)  337,  2  Cine.  L.  Bui.  126. 

Street  railroads  —  Separate  proceedings. — 
Although  a  statute  did  not  expressly  provide 
that  separate  proceedings  might  be  had  by  a 
street  railroad  company  to  acquire  the  rights 
of  the  city  in  its  streets,  and  to  acquire  the 
propertj^  of  private  owners,  it  was  held  that 
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according  to  the  course  of  the  common  law  but  is  a  special  proceeding  ;^  and  it 
is  not  one  to  determine  titles,  unless  this  is  allowed  by  the  statute,  but  to  fix  the 
compensation  and  assess  the  damages.^^  It  is  distinct  in  character  from  proceed- 
ings by  which  money  is  raised  by  taxation  to  make  compensation  for  the  land 
taken.^  In  some  jurisdictions  condemnation  proceedings  by  cities  and  by  private 
corporations  are  not  regulated  by  the  general  laws,  but  by  the  special  provisions 
of  their  charters,  or  by  the  general  incorporation  laws.^^  In  any  case,  according 
to  the  weight  of  authority,  the  proceedings  are  judicial  and  involve  the  exercise 
of  judicial  power,^^  and  an  opportunity  must  be  given  to  the  landowner  to  be  heard 


it  did  not  forbid  the  court  to  permit  that 
course  to  be  taken.  In  re  Metropolitan 
Transit  Co.,  45  Hun  (N.  Y.)  159, 

Condemnation  proceedings  by  municipality 
—  Municipal  regulation. —  Where  the  consti- 
tution confers  upon  a  municipality  the  right 
of  eminent  domain,  proceedings  to  acquire 
lands  for  streets,  parks,  waterworks,  sewers, 
and  the  like  are  mere  matters  of  municipal 
regulation.  Kansas  City  v.  Marsh  Oil  Co., 
140  Mo.  458,  41  S.  W.  943. 

Condemnation  proceedings  by  federal  gov- 
ernment.—  The  provision  in  the  act  of  con- 
gress of  Aug.  1,  1888,  chapter  728,  that,  in  a 
proceeding  in  a  United  States  court  to  con- 
demn land  for  the  use  of  the  United  States, 
the  practice  and  proceedings  shall  conform  as 
near  as  may  be  to  the  practice  and  proceed- 
ings existing  in  the  state  courts,  must  give 
way  when  the  adoption  of  the  state  practice 
would  be  inconsistent  with  the  terms,  would 
defeat  the  purpose,  or  would  impair  the 
effect  of  any  legislation  by  congress.  Chap- 
pell  V.  U.  S,,  160  U,  S.  499,  16  S.  Ct.  397,  40 
L.  ed.  510.  Since  there  are  in  South  Caro- 
lina no  fixed  forms  of  pleading  in  condemna- 
tion proceedings,  a  petition  by  a  duly  author- 
ized agent  of  the  United  States,  the  service 
of  such  petition  on  the  owner,  and  a  disposi- 
tion of  the  matter  by  the  United  States  dis- 
trict court,  is  a  sufficient  compliance  with 
the  above-mentioned  act  of  congress.  In  re 
Rugheimer,  36  Fed.  369. 

90.  California. —  Gilmer  v.  Lime  Point,  19 
€al.  47. 

Colorado. —  Colorado  Fuel,  etc.,  Co.  v.  Four 
Mile  R.  Co.,  29  Colo.  90,  66  Pac.  902 ;  Tripp 
V.  Overocker,  7  Colo.  72,  1  Pac.  695. 

loiva. —  Hartley  v.  Keokuk,  etc,  R.  Co.,  85 
Iowa  455,  52  N,  W.  352. 

Massachusetts. —  Henderson  v.  Adams,  5 
Cush.  610;  Valentine  v.  Boston,  20  Pick.  201. 

Minnesota. —  State  v.  Rapp,  39  Minn.  65, 
N.  W.  926. 

Missouri. —  Nishnabotna  Drainage  Dist.  v. 
Campbell,  154  Mo.  151,  55  S.  W.  276;  Kansas 
City  V.  Marsh  Oil  Co.,  140  Mo.  458,  41  S.  W. 
t)43;  Cory  v.  Chicago,  etc.,  R.  Co..  100  Mo, 
282,  13  S.  W.  346;  Hannibal  Bridge  Co.  v. 
Shaubacker,  49  Mo,  555;  State  v.  Green 
County  School  Dist.  No.  1,  79  Mo.  App.  103, 

New  York. —  Matter  of  One  Hundred  and 
Sixty-Third  St,,  61  Hun  365,  16  N.  Y.  Suppl, 
120  [appeal  dismissed  in  131  N.  Y.  569,  30 
N.  E.  66] ;  In  re  Department  of  Public  Works, 
12  N.  Y.  Suppl.  345  [aflirmed  in  126  K  Y. 
641,  27  N.  E.  852]  ;  King  v.  New  York,  36 
N.  Y.  182;  In  re  New  York,  etc.,  R.  Co.,  63 


How.  Pr.  123;  Rochester,  etc,  R,  Co,  v. 
Beckwith,  10  How.  Pr.  168;  In  re  Ft.  Plain, 
etc.,  Plank  Road  Co.,  3  Code  Rep.  148. 

Vermont. —  Courser  v.  Vermont  Cent.  R. 
Co.,  25  Vt.  476. 

West  Virginia. —  Chesapeake,  etc,  R.  Co. 
r.  Pack,  6  W.  Va.  397. 

Wisconsin. — Gill  V.  Milwaukee,  etc.,  R.  Co., 
76  Wis.  293,  45  N.  W.  23;  Cornish  v.  Mil- 
waukee, etc.,  R.  Co.,  60  Wis.  476,  19  N.  W. 
443. 

United  States. —  Union  Pac.  R.  Co.  v. 
Leavenworth,  etc.,  R.  Co.,  29  Fed.  728. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  449. 

Validity  of  statute. —  The  general  law  of 
Kentucky  relating  to  cities  of  the  first  class 
which  provides  that  the  park  commissioners 
may  order  the  condemnation  of  property  is 
valid,  although  the  course  of  procedure  is  no 
further  prescribed  than  to  require  that  the 
proceedings  shall  be  instituted  by  the  filing 
of  a  petition,  since  the  court  has  power  to 
regulate  the  further  procedure  according  to 
the  course  of  the  common  law.  Louisville 
Park  Com'rs  v.  Dupont,  110  Ky.  743,  62 
S.  W.  891,  23  Ky.  L.  Rep.  106. 

91.  Henry  v.  Centralia,  etc,  R.  Co.,  121 
111.  264,  12  N.  E.  744;  In  re  Yonkers,  117 
N.  Y.  564,  23  N.  E.  661;  Mountz  v.  Phila- 
delphia, etc.,  R.  Co.,  203  Pa.  St.  128,  52  Atl. 
15. 

Contra  by  statute. —  Under  Cal.  Code  Civ, 
P'roc  §  1247,  which  authorizes  the  court  to 
determine  all  adverse  and  conflicting  claims 
to  the  property,  a  city  may  in  the  same  pro- 
ceeding assert  its  claim  to  an  interest  in  the 
property,  and  condemn  the  outstanding  in- 
terest of  others.  Los  Angeles  v.  Pomeroy, 
124  Cal.  597,  57  Pac  585. 

92.  St.  Louis  V.  Buss,  159  Mo.  9,  59  S.  W. 
969;  State  v.  Green  County  School  Dist.  No. 
1,  79  Mo.  App.  103. 

93.  See  Kansas  City  v.  Marsh  Oil  Co.,  140 
Mo.  458,  41  S.  W.  943  (cities)  ;  North  Mis- 
souri R.  Co,  V.  Lackland,  25  Mo.  515  (rail- 
road companies)  ;  In  re  Ft.  Plain,  etc..  Plank 
Road  Co.,  3  Code  Rep.  (N.  Y.)  148  (general 
road  law)  ;  Georgia,  etc,  R.  Co.  v.  Ridle- 
huber,  38  S.  C.  308,  17  S.  E.  24  (railroad 
companies) . 

94.  Tracy  v.  Elizabethtown,  etc,  R.  Co., 
78  Ky.  309;  Burke  v.  Kansas  City,  118  Mo. 
309,  24  S.  W.  48;  Union  Depot  Co.  v.  Fred- 
erick, 117  Mo.  138,  21  S.  W.  1118,  1130,  26 
S.  W.  350;  State  v.  Neville,  110  Mo.  345,  19 
S.  W.  491;  Thompson  v.  Chicago,  etc,  R.  Co., 
110  Mo.  147,  19  S.  W.  77;  Plum  v.  Kansas 

[XI,  A] 


808    [15  Cyc] 


EMINENT  DOMAIN 


on  the  question  of  compensation,^^  and  subject  to  some  qualification,®^  on  the 
questions  whether  the  property  is  subject  to  appropriation  and  the  propriety  and 
necessity  of  the  appropriation.^^ 

B.  The  Rig'ht  to  Institute  Proceeding's  —  l.  In  General.  The  legislature 
has  the  power  to  prescribe  the  persons  or  corporations  who  may  institute  con- 
demnation proceedings,  so  long  as  the  use  for  which  it  is  sought  to  appropriate 
the  land  is  a  public  one,^^  and  to  prescribe  the  conditions  and  circumstances  under 
which  such  proceedings  may  be  instituted ;  and  it  follows  that  such  proceedings 
can  be  instituted  by  those  persons,  and  corporations,  and  those  only,  upon  whom 
the  requisite  authority  has  been  conferred  by  the  legislature,^  and  only  on  com- 
pliance with  the  conditions  prescribed  by  the  legislature.^  Statutes  governing 
condemnation  proceedings  often  merely  regulate  the  procedure,  and  authorize 
such  proceedings  only  when  the  person  or  corporation  instituting  the  same  has 
authority  under  some  independent  statute  or  charter.^ 

2.  Who  May  Institute  Proceedings.*  Where  the  government,  whether  federal 
or  state,  is  the  condemning  party,  the  application  may  be  made  by  the  govern- 
ment itself,  or  by  any  officer  or  agent  designated  by  it.^    Proceedings  instituted 


City,  101  Mo.  525,  14  S.  W.  657,  10  L.  R.  A. 
371;  North  Missouri  R.  Co.  v.  Lackland,  25 
Mo.  515;  Union  Pac.  R.  Co.  v.  Leavenworth, 
etc.,  R.  Co.,  29  Fed.  728,  under  Kansas 
statute. 

Contra. —  But  it  has  been  held  in  Michigan 
that  a  railroad  condemnation  proceeding,  al- 
though before  a  jury,  is  not  a  judicial  pro- 
ceeding so  as  to  give  the  judge  a  right  to 
interfere  therein  by  granting  an  ex  parte  in- 
junction restraining  the  owner  from  prosecut- 
ing an  action  against  the  condemning  party 
as  to  the  land  in  controversy.  Toledo,  etc., 
R.  Co.  V.  Dunlap,  47  Mich.  456,  11  N.  W. 
271. 

Right  to  jury. —  It  has  been  held  that  a 
statute  authorizing  the  taking  of  land,  but 
which  does  not  secure  to  the  landowner  the 
right  of  trial  by  jury,  affords  no  protection 
against  an  action  at  law  by  the  owner  for  the 
recovery  of  his  damages.  Day  v.  Stetson,  8 
Me.  365.    Compare  infra,  XI,  M,  2,  a. 

95.  Potter  v.  Ames,  43  Cal.  75;  Kramer  v. 
Cleveland,  etc.,  R.  Co.,  1  Ohio  Dec.  (Reprint) 
474,  10  West.  L.  J.  138;  Union  Pac.  R.  Co. 
V.  Leavenworth,  etc.,  R.  Co.,  29  Fed.  728, 
under  Kansas  statute.  See  also  People  v. 
Adirondack  R.  Co.,  160  N.  Y.  225,  54  N.  E. 
689  [affirmed  in  176  U.  S.  335,  20  S.  Ct.  460, 
44  L.  ed.  492]. 

Notice  see  inifra,  XI,  I. 

96.  See  supra,  VII;  VIII;  IX. 

97.  Toledo,  etc.,  R.  Co.  v.  Toledo,  5  Ohio 
S.  &  C.  PI.  Dec.  306,  7  Ohio  N.  P.  285. 

Notice  see  infra,  XI,  I. 

98.  See  supra,  VI;  and  cases  cited  in  the 
following  notes. 

99.  See  supra,  V,  D ;  and  the  cases  cited  in 
the  following  notes. 

1.  Ventura  County  v.  Thompson,  51  Cal. 
577;  Russell  v.  Chicago,  etc.,  R.  Co.,  98  111. 
App.  347;  Matter  of  Thomson,  86  Hun 
(N.  Y.)  405,  33  N.  Y.  Suppl.  467;  Prescott 
Irr.  Co.  V.  Flathers,  20  Wash.  454,  55  Pac. 
635,  irrigation  companies  authorized  to  in- 
stitute proceedings. 

2.  See  infra,  XI,  C,  2 ;  XI,  D. 

3.  Matter  of  Thomson,  86  Hun   (N.  Y.) 
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405,  33  N.  Y.  Suppl.  467.  See  also  Coles  i\. 
Midland  Telephone,  etc.,  Co.,  67  N.  J.  L. 
490,  51  Atl.  448  [affirmed  in  68  N.  J.  L.  413, 
53  Atl.  1125];  Paterson,  etc.,  Traction  Co.  v.. 
De  Gray,  (N.  J.  Sup.  1903)  56  Atl.  250; 
Prescott  Irr.  Co.  f.  Flathers,  20  Wash.  454,. 
55  Pac.  635. 

4.  Initiation  of  proceedings  by  landowner 
see  infra,  XII^  U. 

5.  Chappell  v.  U.  S.,  160  U.  S.  499,  16 
S.  Ct.  397,  40  L.  ed.  510;  In  re  Rugheimer^ 
36  Fed.  369.  It  may  be  instituted  by  the 
secretary  of  the  treasury  or  the  district  at- 
torney. U.  S.  V.  Block  121,  24  Fed.  Cas.  No. 
14,610,  3  Biss.  208.  It  must  appear,  however,, 
that  the  application  is  made  by  an  author- 
ized officer,  and  that  in  his  opinion  the  con- 
demnation of  the  property  is  necessary.  In 
re  Rugheimer,  supra. 

The  state  may  make  the  application  itself, 
or  may  make  it  through  the  agency  of  others, 
whether  domestic  or  foreign  corporations,  and 
whether  a  member  of  the  domestic  govern- 
ment or  of  the  federal  government,  and  even 
through  a  foreign  government.  Gilmer  i'. 
Lime  Point,  18  Cal.  229.  But  where  the  act 
directs  that  proceedings  for  the  use  of  the 
state  shall  be  commenced  in  the  name  of  the 
people  of  the  state,  if  they  are  commenced  in 
the  name  of  the  governor,  the  lieutenant- 
governor,  and  secretary  of  state,  they  are^ 
null  and  void.  Stanford  v.  Worn,  27  CaL 
171. 

Where  a  proceeding  under  the  federal  stat- 
ute is  commenced  in  the  name  of  the  secre- 
tary of  the  treasury,  the  petition  may  prop- 
erly be  amended  by  making  the  United  States 
the  formal  petitioner.  Chappell  v.  U.  S.,. 
160  U.  S.  499,  16  S.  Ct.  397,  40  L.  ed.  510. 

Under  the  New  York  statute  providing  that 
where  land  is  taken  for  the  use  of  the  United 
States  like  proceedings  shall  be  had  as  in 
cases  where  it  is  taken  for  the  use  of  the 
state,  in  which  latter  case  the  proceeding  is 
to  be  instituted  in  the  name  of  the  governor, 
proceedings  to  take  land  for  the  United 
States  need  not  be  in  the  name  of  the  gover- 
nor, but  may  be  brought  in  the  name  of  the 
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by  a  political  subdivision  of  tbe  state  sbould  be  in  the  name  of  such  subdivision,^ 
unless  the  charter  or  statute  provides  otherwise.'^  Where  the  land  is  to  be  con- 
demned for  railroad  purposes  the  railroad  company  should  initiate  the  proceed-^ 
ings,^  unless  the  statute  permits  either  party  to  do  so*^  By  the  wei^^ht  of  authority,, 
when  a  corporation  seeks  to  condemn  land,  it  is  sufficient  to  show  that  it  is  a  cor- 
poration de  facto}^  In  the  absence  of  statutory  authority  therefor  one  railroad 
company  cannot  institute  proceedings  to  condemn  land  for  the  use  of  another.^^ 
But  if  the  right  is  transferred  during  the  pendency  of  the  proceedings,  it  seems, 
that  the  proceedings  may  be  continued  for  the  use  of  the  assignee  or  the  assignee 
may  be  substituted  as  the  condemning  party,^^  and  a  principal  or  cestui  que  trust 
may  be  substituted  for  the  agent  or  trustee. 

3.  Title  of  Applicant.^^  Under  statutes  authorizing  persons  who  own  land  and 
desire  to  erect  thereon  a  mill,  machinery,  or  other  works  which  will  be  useful  to 
tiie  public,  to  obtain  the  right  to  do  so  by  condemnation  proceedings  and  payment 
of  damages  to  adjoining  landowners,  it  has  been  held  that  the  petitioner  must 


United  States  bv  ofRcers  duly  authorized. 
U.  S.  V.  Dumplin "island,  1  Barb.  24. 

6.  Lake  County  v.  Allman,  102  Cal.  432, 
36  Pac.  767;  Monterey  County  v.  Gushing, 
83  Cal.  507,  23  Pac.  700;  Jamaica  r.  Denton, 
70  N.  Y.  Suppl.  837;  In  re  Board  of  St. 
Opening,  1  N.  Y.  Suppl.  145. 

7.  Condemnation  proceedings  hy  a  city  or 
county,  etc.,  must  be  instituted  by  or  through 
the  officer  or  board  prescribed  by  its  charter 
or  by  statute.  Ventura  County  v.  Thompson, 
51  Cal.  577.  See  Matter  of  New  York,  74 
N.  Y.  App.  Div.  343,  77  N.  Y.  Suppl.  566. 

Under  the  Illinois  statute  declaring  that 
the  title  to  school-houses  and  sites  shall  be 
vested  in  the  school  trustees  in  their  cor- 
porate capacity,  and  providing  that  all  con- 
veyances of  real  estate  shall  be  made  to  them 
in  their  corporate  capacity,  the  school  di- 
rectors, however,  being  given  control  of 
school-houses,  and  being  authorized  to  de- 
termine the  compensation  to  be  paid  for  a 
school-house  site,  and,  in  case  of  a  failure 
to  agree,  to  have  the  compensation  deter- 
mined in  the  manner  provided  by  the  eminent 
domain  statute,  it  has  been  held  that  the 
school  trustees,  and  not  the  school  directors, 
constitute  the  proper  body  to  institute  con- 
demnation proceedings  for  a  school  site. 
Banks  v.  McLean  County  School  Dist.  No.  1, 
194  111.  247,  62  N.  E.  604. 

Opening  street  —  Wharf  property. —  The 
city  of  New  York,  in  proceedings  for  open- 
ing a  street,  may  take  wharf  property,  al- 
though acting  through  the  board  of  street 
opening  and  improvements,  and  it  is  not 
necessary  that  proceedings  shall  be  taken  by 
the  department  of  docks.  Matter  of  New 
York,  74  N.  Y.  App.  Div.  343,  77  N.  Y. 
Suppl.  566. 

8.  Sherman  v.  Milwaukee,  etc.,  E,.  Co.,  40 
Wis.  645.  The  proceedings  should  be  brought 
in  the  name  of  the  company,  although  the 
property  is  in  the  hands  of  a  receiver.  Bige- 
low  V.  Draper,  6  N.  D.  152,  69  N.  W.  570. 
If  the  railroad  is  operated  by  a  lessee  pro- 
ceedings should  nevertheless  be  taken  in  the 
name  of  the  lessor.  Gottschalk  v.  Lincoln, 
etc.,  R.  Co.,  14  Nebr.  389,  15  J^'.  W.  695; 
Dietrichs  r.  Lincoln,  etc.,  R.  Co.,  13  Nebr. 


361,  13  N.  W.  624.  Although  a  railroad 
company  has  sold  and  conveyed  its  rights, 
yet,  if  it  has  actually  begun  the  construction 
of  its  road,  it  may  institute  the  proceedings, 
to  condemn  land.  Cory  f.  Chicago,  etc.,  R». 
Co.,  100  Mo.  282,  13  S.  W.  346. 

9.  Cairo,  etc.,  R.  Co.  v.  Trout,  32  Ark.  17; 
Marion,  etc.,  R.  Co.  v.  Ward,  9  Ind.  123; 
Allen  V.  Wilmington,  etc.,  R.  Co.,  102  N.  C. 
381,  9  S.  E.  4.  Where  a  railroad  charter  au- 
thorized either  the  landowner  or  the  com- 
pany to  institute  proceedings,  but  the  owner 
brought  ejectment  for  lands  to  which  the 
railroad  had  acquired  no  title,  it  was  held 
that  as  the  company  did  not  take  the  initia- 
tive it  must  answer  to  the  owner  for  every 
invasion  of  his  rights.  Beck  v,  Louisville, 
etc.,  R.  Co.,  65  Miss.  172,  3  So.  252. 

10.  See  infra,  XI,  L,  4. 

11.  Swinney  v.  Ft.  Wayne,  etc.,  R.  Co.,  59 
Ind.  205. 

12.  Bradley  v.  Northern  Pac.  R.  Co.,  3S 
Minn.  234,  36  N.  W.  345;  Matter  of  New 
York  El.  R.  Co.,  17  N.  Y.  Suppl.  778.  But 
see  Mahoney  v.  Spring  Valley  Water  Works 
Co.,  52  Cal.  159. 

If  a  railroad  company,  after  the  institu- 
tion of  condemnation  proceedings,  leases  its 
road  to  another  company  for  a  long  term  of 
years,  the  lease  does  not  per  se  abrogate  the- 
proceedings,  since  the  land  sought  to  be  con- 
demned may  be  as  necessary  for  the  purposes 
of  the  corporation  instituting  the  proceed- 
ings after  as  before  the  lease.  If  it  is  neces- 
sary only  for  the  purposes  of  the  lessee,  eveii> 
then  the  proceedings  may  be  continued  by 
the  lessee  in  the  name  of  the  lessor.  Kip  i\. 
New  York,  etc.,  R.  Co.,  67  N.  Y.  227  [affirm- 
ing 6  Hun  24].  It  has  been  held  in  Kansas; 
that  a  motion  to  substitute  a  new  company 
with  which  the  original  petitioner  has  be- 
come consolidated  cannot  be  made  later  than 
a  year  from  the  consolidation,  except  with 
its  consent.  Kansas  City,  etc.,  R.  Co.  j;,. 
Way,  60  Kan.  856,  56  Pac.  78. 

1*3.  Mclntyre  v.  Easton,  etc.,  R.  Co.,  26i 
N.  J.  Eq.  425;  Chappell  v.  U.  S.,  160  U.  S. 
499,  16  S.  Ct.  397,  40  L.  ed.  510. 

14.  Title  of  landowner  to  sustain  proceed- 
ings by  him  see  infra,  XII,  U. 
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iiave  title  to  the  land  on  wliicli  he  proposes  to  erect  the  improvement.*^  In  Yir- 
-ginia,  on  the  other  hand,  it  has  been  held  that,  although  the  statute  uses  the  term. 
^'  owner,"  it  is  sufficient  if  he  is  in  actual  possession  and  occupation  of  the  land, 
«,nd  that  the  question  of  title  cannot  be  tried. 

4.  Proceedings  by  Individuals.*'^  An  individual  may  institute  proceedings  to 
•condemn  land  if  authorized  by  statute,  provided  he  is  in  charge  of  a  public  use,** 
or  is  acting,  under  statutory  authority,  as  the  agent  or  representative  of  the  state, 
of  a  municipality,  or  of  a  priv^ate  corporation  vested  witli  the  power  of  eminent 
domain  but  an  individual  cannot  institute  proceedings  to  obtain  a  right  of  way 
for  a  railroad  for  the  purpose  of  transferring  the  same  to  a  railroad  company 
wnder  a  contract  or  otherwise.^^ 

C.  Jurisdiction — l.  In  General.  In  order  that  condemnation  proceedings 
may  be  valid  the  court  must  have  jurisdiction,  and  every  fact  essential  to  the  exer- 
"cise  of  the  special  jurisdiction  conferred  by  the  statute  must  appear  on  the  record.^* 
But  if  it  appears  that  the  jurisdiction  has  been  conferred,  it  continues  in  any  par- 
ticular case  from  the  filing  of  the  petition  to  final  adjournment  of  the  term  at 
which  final  judgment  is  rendered.^^  Jurisdiction  is  conferred  only  for  the  purposes 
mentioned  in,  and  for  the  exercise  of  the  powers  conferred  by,  the  statute  or 
'charter.^^  Where  the  petition  presents  to  the  court  a  case  which  it  has  under  the 
statute  authority  to  entertain,  on  proof  of  the  notice  which  the  statute  requires, 


15.  Smith  f.  Connelly,  1  T.  B.  Mon.  (Ky.) 

16.  Pitzer  i;.  Williams,  2  Rob.  (Va.)  241. 

17.  See  also  supra,  XI,  B,  2 ;  infra,  XII, 

V. 

18.  See  Beveridge  v.  Lewis,  137  Cal.  619, 
67  Pac.  1040,  70  Pac.  1083,  92  Am.  St.  Rep. 
188,  59  L.  R.  A.  581;  Smith  v.  Connelly,  1 
T.  B,  Mon.  (Ky.)  58;  Pitzer  v.  Williams,  2 
Rob.  (Va.)  241.   And  see  supra,  VI. 

19.  See  Beveridge  v.  Lewis,  137  Cal.  619, 
€7  Pac.  1040,  70  Pac.  1083,  92  Am.  St.  Rep. 
188,  59  L.  R.  A.  581,  holding  that  if  a  pro- 
ceeding to  condemn  land  may  be  instituted 
in  the  name  of  an  agent  or  other  repre- 
sentative, such  agency  must  be  stated. 

20.  Beveridge  v.  Lewis,  137  Cal.  619,  67 
Pac.  1040,  70  Pac.  1083,  92  Am.  St.  Rep.  188, 
-59  L.  R.  A.  581,  holding  that  such  a  person 
is  not  in  charge  of  a  public  use. 

21.  Prentiss  v.  Parks,  65  Me.  559;  Nishna- 
liotna  Drainage  Dist.  v.  Campbell,  154  Mo. 
151,  55  S.  W.  276;  St.  Louis,  etc.,  R.  Co.  v. 
Lewright,  113  Mo.  660,  21  S.  W.  210;  Chi- 
cago, etc.,  R.  Co.  V.  Young,  96  Mo.  39,  8 
S.  W.  776;  Anderson  v.  Pemberton,  89  Mo. 
m,  1  S.  W.  216;  Kansas  City,  etc.,  R.  Co.  v. 
t^ampbell,  62  Mo.  585;  Cunningham  i'.  Pacific 
R.  Co.,  61  Mo.  33;  Ells  v.  Pacific  R.  Co.,  51 
Mo.  200;  West  v.  Porter,  89  Mo.  App.  150; 
Taylor  v.  Todd,  48  Mo.  App.  550;  Fore  v. 
Hoke,  48  Mo.  App.  254;  Blize  v.  Castlio,  8 
Mo.  App.  290;  Rogers  v.  St.  Charles,  3  Mo. 
App.  41.    See  i7ifra,  XI,  H. 

Prerequisites  to  jurisdiction  see  infra,  XI, 
€,  2. 

General  and  special  jurisdiction. —  It  has 

lieen  held  that  if  the  court  is  one  of  general 
jurisdiction,  the  usual  presumption  as  to 
jurisdiction  will  apply  (Buddecke  v.  Ziegen- 
hein,  122  Mo.  239,  26  S.  W.  696;  St.  Louis 
r.  Lanigan,  97  Mo.  175,  10  S.  W.  475;  Fore 
r.  Hoke,  48  Mo.  App.  254)  ;  but  no  presump- 
tions can  be  indulged  if  the  proceeding  is  in 
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an  inferior  tribunal  of  limited  statutory 
powers  (Leonard  v.  Sparks,  63  Mo.  App. 
585). 

Under  the  California  civil  code,  providing, 

in  one  section,  that  all  proceedings  must  be 
brought  in  the  superior  court  of  the  county 
in  which  the  property  is  situated,  and  in 
another  section  that  the  power  may  be  exer- 
cised for  the  sewerage  of  any  incorporated 
city,  and  a  municipal  incorporation  act  pro- 
viding that  when  it  is  necessary  to  take  pri- 
vate property  for  a  sewer  the  board  of 
trustees  may  direct  proceedings  to  be  had, 
it  has  been  held  that  the  authority  of  the 
superior  court  to  entertain  such  proceed- 
ings is  derived  from  the  civil  code,  and  not 
from  the  municipal  incorporation  act,  and 
therefore  that  the  absence  of  the  circum- 
stances under  which  that  act  authorizes  pro- 
ceedings to  be  had  goes  to  the  right  of  the 
trustees  to  maintain  them,  and  not  to  the 
jurisdiction  of  the  court.  Bishop  v.  Los  An- 
geles Super.  Ct.,  87  Cal.  226,  25  Pac.  435. 

22.  St.  Louis  f.  Weber,  140  Mo.  515,  41 
S.  W.  965. 

Numerous  continuances  of  the  proceeding 

will  not  deprive  the  court  of  jurisdiction  of 
the  case,  although  the  charter  requires  that 
the  proceedings  shall  be  disposed  of  at  the 
first  term.  Lovitt  v.  Russell,  138  Mo.  474, 
40  S.  W.  123. 

23.  Where  a  railroad  charter  gives  the 
company  the  right  to  condemn  land  for 
the  construction  and  maintenance  of  its  road, 
proceedings  instituted  to  condemn  land  to 
be  used  not  only  for  the  purposes  of  the 
road,  but  also  for  the  alteration  of  a  public 
street  are  void,  even  on  collateral  attack. 
Chicago,  etc.,  R.  Co.  v.  Gait,  133  111.  657, 
23  N.  E.  425,  24  N.  E.  674.  So,  where  in 
proceedings  in  the  probate  court  permission 
v/as  granted  by  the  court  to  raise  a  dam  on 
a  non-navigable  stream  for  the  purpose  of 
supplying  water  for  a  mill^  it  was  held  that 
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it  acquires  jurisdiction  of  the  subject-matter,^^  and  if  the  court  lias  jurisdiction  of 
the  person  and  of  the  subject-matter  its  judgment  is  not  void,  although  the  pro- 
<;eedings  maj  be  erroneous.^  Condemnation  proceedings  must  stand  or  fall  as  an 
entirety .^^  A  court  has  no  jurisdiction  to  condemn  property  situated  in  another 
state.^  Nor  has  a  court  of  equity  jurisdiction  of  condemnation  proceedings.^ 
The  court  which  is  first  applied  to  has  exclusive  jurisdiction.^^  Objection  to  the 
jurisdiction  may  be  raised  at  any  stage  of  the  proceeding.^    The  appearance  of 


where  the  application  is  silent  as  to 
Avhether  the  dam  was  originally  erected  under 
the  order  of  the  court  or  in  the  exercise 
of  the  riparian  owner's  common-law  right, 
and  did  not  show  in  the  words  of  the  statute 
that  the  mill  was  "  a  water  grist-mill  that 
grinds  for  toll/'  in  which  the  public  had 
legal  rights,  the  judgment  would  be  reversed 
for  the  want  of  an  affirmative  showing  in  the 
record  of  the  existence  of  the  jurisdiction 
conferred  by  statute.  Bottoms  v.  Brewer, 
54  Ala.  288.  And  where  it  did  not  appear 
from  the  record  that  proceedings  were  in- 
stituted by  a  railroad  company,  or  that  it 
was  a  party  to  them,  had  notice  of  them,  or 
was  served  with  summons,  the  judgment  was 
held  void  for  want  of  jurisdiction.  Junction 
City,  etc.,  R.  Co.  v.  Silver,  27  Kan.  741. 

Condemnation  of  part  of  lands. —  The  ju- 
risdiction is  not  affected  by  the  fact  that 
the  proceedings  are  for  the  purpose  of  con- 
demning only  a  part  of  the  lands,  the  con- 
demnation of  which  is  provided  by  the 
ordinance.  South  Chicago  City  R.  Co.  v. 
Chicago,  196  111.  490,  63  N.  E.  1046. 

24.  Rheiner  v.  Union  Depot,  etc.,  Co.,  31 
Minn.  289,  17  N.  W.  623;  Chicago,  etc.,  R. 
Co.  V.  Swan,  120  Mo.  30,  25  S.  W.  534 :  Kan- 
sas City  V.  Morse,  105  Mo.  510,  16  S.  W.  893. 

Effect  of  settlement. —  If  the  parties  are 
properly  brought  before  the  court,  its  juris- 
diction cannot  be  affected  by  a  settlement  af- 
terward made  with  plaintiff,  where  there  are 
other  parties  remaining  whose  rights  are 
to  be  adjudicated.  St.  Louis  County  Ct.  v. 
Oriswold,  58  Mo.  175. 

25.  Alameda  v.  Cohen,  133  Cal.  5,  65  Pac. 
127;  Nolensville  Turnpike  Co.  r.  Quinby,  8 
Humphr.  (Tenn.)  476.  Compare  Junction 
City,  etc.,  R.  Co.  v.  Silver,  27  Kan.  741. 

Jurisdiction  of  parties. —  It  is  just  as  es- 
sential to  the  right  of  condemnation  that 
the  body  exercising  the  power  have  juris- 
diction of  the  defendants,  as  of  the  subject- 
matter  in  controversj'.  Nishnabotna  Drain- 
age Dist.  V.  Campbell,  154  Mo.  151,  55  S.  W. 
276. 

Where  an  appeal  is  taken  from  the  award 
of  commissioners  on  the  matter  of  damages, 

it  would  seem  to  be  a  w^aiver  of  all  irregu- 
larities in  the  previous  proceedings.  If  it 
is  desired  to  take  advantage  of  such  irregu- 
larities the  record  must  be  brought  up  by 
certiorari.  Fitchburgh  R.  Co.  v.  Boston,  etc., 
R.  Co.,  3  Cush.  (Mass.)  58:  Lehigh  Valley 
R.  Co.  V.  Dover,  etc.,  R.  Co.,  43  N.  J.  L.  528 : 
Delaware,  etc.,  R.  Co.  v.  Burson,  61  Pa.  St. 
369. 

Waiver  of  objection. —  A  defect  of  jurisdic- 
tion arising  from  Avant  of  notice  to  the  owner 


may  be  waived  by  the  owner;  and  the  taking 
and  prosecuting  of  an  appeal  waives  any  ju- 
risdictional defect  arising  from  such  want 
of  notice.  Rheiner  v.  Union  Depot,  etc.,  Co., 
31  Minn.  289,  17  N.  W.  623. 

26.  Anderson  v.  Pemberton,  89  Mo.  61,  1 
S.  W.  216.  If  there  is  any  one  party  in  in- 
terest over  whom  jurisdiction  has  not  been 
obtained  the  whole  proceeding  is  void.  An- 
derson f.  Pemberton,  supra. 

27.  Crosby  v.  Hanover,  36  N.  H.  404; 
Saunders  v.  Bluefield  Waterworks,  etc.,  Co., 
58  Fed.  133. 

28.  Union  Mut.  L.  Ins.  Co.  v.  Slee,  123  111. 
57,  12  N.  E.  543,  13  N.  E.  222;  Buchner  v. 
Chicago,  etc.,  R.  Co.,  56  Wis.  403,  14  N.  W. 
273.  Compare  McNail  v.  Paducah,  etc.,  R. 
Co..  3  Tenn.  Cas.  580.  The  exercise  of  the 
right  of  eminent  domain  is  not  one  of  the 
heads  of  equity,  and  the  question  whether  the 
taking  is  necessary  and  the  further  ques- 
tion of  the  amount  of  compensation  due  are 
neither  of  them  cognizable  by  a  bill  in  equity 
brought  to  amend  the  proceedings  of  the 
proper  tribunal.  Clark  t\  Montrose  Tp.  Drain 
Com'rs,  50  Mich.  618,  16  N.  W.  167. 

Upon  a  bill  by  a  mortgagor  to  redeem, 
where  it  appears  that  one  of  the  defendants, 
a  railroad  company,  has  sought  to  condemn 
the  mortgaged  property,  but  has  failed  to 
do  so  by  reason  of  a  flaw^  in  the  proceedings, 
the  court  cannot  entertain  new  proceedings 
to  accomplish  the  condemnation,  but  will 
remit  the  parties  to  their  remedy  under  the 
statute.  Union  Mut.  L.  Ins.  Co.'f.  Slee,  123 
111.  57,  12  N.  E.  543,  13  N.  E.  222. 

The  want  of  jurisdiction  is  not  cured  by  a 
constitutional  provision  that  no  judgment  or 
decree  in  any  circuit  court  shall  be  reversed 
or  annulled  for  want  of  jurisdiction,  arising 
from  any  error  or  mistake  as  to  whether  the 
cause  was  of  equity  or  common-law^  jurisdic- 
tion. Yazoo-Mississippi  Delta  Levee  Com'rs 
i\  Brooks,  76  Miss.  635,  25  So.  358. 

29.  Miller  v.  Barnstable  County  Com'rs, 
119  Mass.  485.    See  infra,  XI,  F,  1. 

30.  In  re  Grove  St.,  61  Cal.  438;  Hopkins 
V.  Kansas  Citv.  etc.,  R.  Co.,  79  Mo.  98 ;  Kan- 
sas  City,  etc.,  R.  Co.  r.  Campbell,  62  Mo.  585 ; 
Rogers  v.  St,  Charles,  3  Mo.  App.  41.  Objec- 
tion to  the  jurisdiction  may  be  taken  for 
the  first  time  on  appeal.  In  re  Grove  St.,  61 
Cal.  438:  Austell  v.  Atlanta,  100  Ga.  182, 
27  S.  E.  983. 

On  application  for  a  writ  of  mandamus  to 
compel  a  village  to  levy  a  tax  in  order  to 
pay  the  damages  awarded  the  relator  in  pro- 
ceedings for  the  opening  of  a  street,  the'  vil- 
lage is  not  estopped  by  the  part  which  it  or 
its  officers  took  in  the  condemnation  proceed- 
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the  parties  against  whom  the  proceeding  is  instituted  will  confer  jurisdiction,  if 
the  court  is  one  authorized  to  entertain  the  proceedings.^^ 

2.  Prerequisites  to  Jurisdiction.  Whenever  it  is  attempted  by  summary  pro- 
ceedings to  divest  the  owner  of  his  property,  every  essential  prerequisite  to  the 
jurisdiction  called  for  by  the  statute  must  be  strictly  complied  with,  and  this  must 
affirmatively  appear  on  the  face  of  the  proceedings,  in  order  to  give  them  valid- 
ity .^^    Thus  where  the  statute  provides  that  a  proposition  for  the  establishment 


ings  from  claiming  that  they  were  void  for 
want  of  jurisdiction.  People  v.  Whitney's 
Point,  32  Hun  (N.  Y.)  508. 

31.  St.  Louis,  etc.,  R.  Co.  v.  Donovan,  149 
Mo.  93,  50  S.  W.  286;  Union  Depot  Co.  v. 
Frederick,  117  Mo.  138,  21  S.  W.  1118,  1130, 
26  S.  W,  350. 

32.  California. —  Siskiyou  County  v.  Gam- 
lich,  110  Cal.  94,  42  Pac.  468;  Emigrant 
Ditch  Co.  V.  Webber,  108  Cal.  88,  40  Pac. 
1061;  California  Southern  R.  Co.  v.  Kimball, 
61  Cal.  90;  San  Francisco,  etc..  Water  Co.  v. 
Alameda  Water  Co.,  36  Cal.  639.  Under  the 
civil  code  a  municipality  may  maintain  pro- 
ceedings to  condemn  land  for  a  public  street 
before  it  has  resorted  to  the  steps  contem- 
plated by  the  act  of  1889  relating  to  the  lay- 
ing out  of  streets  in  municipalities.  Los 
Angeles  v.  Leavis,  119  Cal.  164,  51  Pac.  34. 
And  in  this  state  an  order  by  the  board  of 
supervisors  for  the  payment  "  out  of  the 
proper  fund "  of  money  awarded  for  land 
taken  for  a  highway  is  sufficient  to  sustain 
an  action  for  the  condemnation,  since  the 
particular  fund  need  not  be  designated.  Sut- 
ter County  V.  McGriff,  130  Cal.  124,  62  Pac. 
412.  In  an  action  to  condemn  land  for  a 
public  road,  it  is  only  necessary,  in  order  to 
make  out  a  prima  facie  case,  for  plaintiff  to 
prove  the  presentation  to  the  board  of  super- 
visors of  a  regular  petition  with  a  sufficient 
bond  for  the  costs  and  expenses;  the  record 
of  the  board  showing  the  appointment  of 
viewers;  the  report  of  the  viewers  and  its 
approval  by  the  board;  the  assessment  of 
damages;  the  order  of  the  board  that  the 
damages  so  assessed  be  set  apart  in  the  treas- 
ury out  of  the  proper  fund;  and  proof  that 
the  same  was  set  apart  more  than  ten  days 
prior  to  the  commencement  of  the  action,  but 
had  not  been  accepted  by  the  owner.  Siski- 
you County  V.  Gamlich,  110  Cal.  94,  42 
Pac.  468.  See  also  Sutter  County  v.  Tis- 
dale,  136  Cal.  474,  69  Pac.  141.  Under  Pol. 
Code,  §§  2686,  2690,  the  decision  of  the  super- 
visors as  to  the  sufficiency  and  regularity  of 
the  proceedings  is  final  as  against  a  col- 
lateral attack.  Sutter  County  r.  Tisdale, 
136  Cal.  474,  69  Pac.  141. 

Connecticut. —  New  York,  etc..  R.  Co.  v. 
Long,  69  Conn.  424,  37  Atl.  1070. 

Illinois. —  Galena,  etc..  Union  R.  Co.  v. 
Pound,  22  111.  399. 

Indiana. —  Indianapolis,  etc.,  R.  Co.  v. 
Reed,  52  Ind.  357. 

Iowa. —  Crandall  v.  Des  Moines,  etc.,  R. 
Co.,  103  Iowa  684,  72  N.  W.  778. 

Massachusetts. —  Derby  v.  Framingham, 
etc.,  R.  Co.,  119  Mass.  516  (action  by  com- 
missioners prescribing  limits  within  which 
lands  may  be  taken)  ;  Blaisdell  v.  Winthrop, 
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118  Mass.  138  (holding  it  essential  to  the 
maintenance  of  a  petition  for  the  assess- 
ment of  damages  for  the  laying  out  and  es- 
tablishment of  a  town  way  that  the  peti- 
tioner should  show  that  the  way  was  legally 
laid  out). 

Michigan. —  Laue  r.  Saginaw,  53  Mich.  442, 
19  N.  W.  137;  Powers'  Appeal,  29  Mich.  504. 

Minnesota. —  Teick  v.  Carver  County,  11 
Minn.  292. 

Missouri. —  Nishnabotna  Drainage  Dist.  v. 
Campbell,  154  Mo.  151,  55  S.  W.  276;  St_ 
Louis  V.  Franks,  78  Mo.  41  [affirming  9  Mo. 
App.  579]  ;  Kansas  City,  etc.,  R.  Co.  r. 
Campbell,  62  Mo.  585 ;  Cunningham  v.  Pa- 
cific R.  Co.,  61  Mo.  33;  Blize  v.  Castlio,  S 
Mo.  App.  290.  Nothing  will  be  supplied 
by  intendment.  Jones  v.  Zink,  65  Mo. 
App.  409;  Rousey  v.  Wood,  57  Mo.  App. 
650.  The  record  must  be  complete  in  itself ; 
it  cannot  be  eked  out  by  extraneous  evidence. 
Chicago,  etc.,  R.  Co.  v.  Young,  96  Mo.  39,  8 
S.  W.  776;  Cunningham  v.  Pacific  R.  Co.,  61 
Mo.  33;  Taylor  v.  Todd,  48  Mo.  App.  550; 
Fore  V.  Hoke,  48  Mo.  App.  254. 

Neio  Jersey. —  State  v.  Jersey  City,  54 
N.  J.  L.  49,^22  Atl.  1052;  Broome  v.  New 
York,  etc..  Telephone  Co.,  49  N.  J.  L.  624, 
9  Atl.  754;  Vanwickle  v.  Camden,  etc., 
Transp.  Co.,  14  N.  J.  L.  162. 

New  York.— In  re  Buffalo,  78  N.  Y.  362; 
Matter  of  Le  Roy,  35  N.  Y.  App.  Div.  177,. 
55  N.  Y.  Suppl.  149  [affirming  23  Misc.  53, 
50  N.  Y.  Suppl.  611]  ;  Citizens'  Water-Works 
Co.  V.  Parry,  59  Hun  202,  13  N.  Y.  SuppL 
490  (holding  that  where  the  statute  pro- 
vides that  a  water  company,  when  it  shall 
have  made  a  contract  with  any  town  or  vil- 
lage to  supply  said  town  or  village  with 
water,  may  condemn  land,  the  existence  of  a 
contract  is  a  condition  precedent  to  the 
right)  ;  People  v.  Whitney's  Point,  32  Hun 
508;  Water  Com'rs  p.  Clark,  3  N.  Y.  SuppL 
347;  Matter  of  Schreiber,  3  Abb.  N.  Cas. 
68;  Gilbert  V.  Columbia  Turnpike  Co.,  a 
Johns.  Cas.  107  (holding  that  an  inquisition 
for  the  taking  of  land  for  a  turnpike  would 
be  set  aside,  where  it  omitted  to  state  a  dis- 
agreement between  the  owners  of  the  lands 
and  the  turnpike  company  and  that  the 
judge  who  appointed  the  commissioners  was 
not  interested). 

Ohio. —  Atkinson  Marietta,  etc.,  R.  Co., 
15  Ohio  St.  21;  Toledo  Consol.  St.  R.  Co.  r. 
Toledo  Electric  St.  R.  Co.,  6  Ohio  Cir.  Ct. 
362,  3  Ohio  Cir.  Dec.  493. 

Oregon. —  Northern  Pac.  Terminal  Co.  r, 
Portland,  14  Oreg.  24,  13  Pac.  705  (holding 
that  section  93  of  the  charter  of  Portland. 
Oregon,  which  declares  that  in  all  actions, 
suits,  and  proceedings  concerning  the  open- 
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of  the  public  work  shall  bo  submitted  to  a  popular  vote,  if  there  is  no  such  sub- 
iiiission  or  if  it  is  insufficient,  the  proceeding  to  condemn  is  without  authority.^ 
The  same  rule  applies  where  the  statute  requires  the  consent  of  a  person  or  of  a 
<?ity  or  other  body,^  inability  to  agree  with  the  landowner,^^  the  passage  of  an 
ordinance  or  resolution  by  a  municipal  corporation  or  board,^  determination  of 
the  necessity  for  the  taking  by  commissioners  or  others,^'  the  acceptance  of  the 


iiig,  laying  out,  establishing,  or  widening  of 
any  street  or  alley,  all  the  proceedings  shall 
be  presumed  to  have  been  regularly  and 
legally  taken,  until  the  contrary  is  shown, 
applies  only  after  jurisdiction  is  acquired)  ; 
Oregon  R.,  etc.,  Co.  v.  Oregon  Real  Estate 
Co.,  10  Oreg.  444;  Douglas  County  Road  Co. 
x\  Abraham,  5  Oreg.  318. 

Pennsylvania. —  Reitenbaugh  r.  Chester 
Valley  R.  Co.,  21  Pa.  St.  100.  Compare 
O'Hara  v.  Pennsylvania  R.  Co.,  25  Pa.  St. 
445,  showing  by  affidavit. 

Rhode  Island. — Howland  v.  Little  Compton 
School  Dist.  No.  3,  16  R.  I.  257,  15  Atl.  74. 

T exas. —  Porter  v.  Abilene,  ( Civ.  App. 
1890)    16  S.  W.  107. 

?7«a7i.— Postal  Tel.  Cable  Co.  r.  Oregon 
Short  Line  R.  Co.,  23  Utah  474,  65  Pac.  735, 
1)0  Am.  St.  Rep.  705. 

West  Virginia. —  Chesapeake,  etc.,  R.  Co.  v. 
Pack,  6  W.  Va.  397. 

Wisconsin. —  Svennes  V.  West  Salem,  114 
Wis.  650,  91  N.  W.  121. 

United  States. —  Madison  v.  Daley,  58  Fed. 
751;  Binney  v.  Chesapeake,  etc..  Canal  Co., 
8  Pet.  201,  8  L.  ed.  917,  holding  that  a 
canal  company  could  not  take  private  prop- 
erty or  entitle  itself  to  flow  the  lands  of 
third  persons  until  it  had  completed  all  the 
steps  contemplated  by  law. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
I  461  et  seq.  And  see  the  other  cases  cited 
^upra,  XI,  B ;  infra,  XI,  D. 

33.  Matter  of  Le  Roy,  35  N.  Y.  App.  Div. 
177,  55  N.  Y.  Suppl.  149  [affirming  23  Misc. 
53,  50  N.  Y.  Suppl.  611],  holding  that  a 
■compliance  with  the  requirement  of  the  New 
York  statute  of  1894,  providing  for  estab- 
lishing a  lighting  plant  if  authorized  at  a 
special  election,  is  a  condition  precedent  to 
the  purchase  or  condemnation  of  an  existing 
lighting  plant,  and  cannot  be  waived  by  the 
village;  and  therefore  that  the  village  can- 
not be  estopped  by  recitals  in  the  pleadings 
that  a  valid  election  has  been  held. 

Such  action  is  not  necessary  unless  required 
"by  statute.  Thus  under  a  New  Jersey  act, 
making  it  lawful  for  the  inhabitants  of  Rah- 
way,  whenever  it  should  be  deemed  expedient 
for  them  so  to  do,  to  pull  down  and  re- 
move certain  dams,  the  maintenance  of  which 
was  detrimental  to  public  health,  it  was  held 
that  no  action  by  the  inhabitants  of  Rahway 
was  requisite  to  authorize  the  trustees  of  the 
town  to  act.  Miller  v.  Craig,  11  N.  J.  Eq. 
175. 

34.  Hampton  v.  Clinton  Water,  etc.,  Co., 
«5  N.  J.  L.  158,  46  Atl.  650:  Toledo  Consol. 
m.  R.  Co.  V.  Toledo  Electric  St.  R.  Co.,  6  Ohio 
€ir.  Ct.  362,  3  Ohio  Cir.  Dec.  493:  Chesa- 
peake, etc.,  R.  Co.  V.  Pack,  6  W.  Va.  397. 
tJnder  an  act  providing  for  waterworks  for 


supplying  cities  with  water,  and  requiring  the 
consent  in  writing  of  the  town  or  city  au- 
thorities to  be  filed  with  the  secretary  of 
state  as  a  prerequisite  to  jurisdiction,  a  fail- 
ure to  file  such  certificate  will  defeat  an  at- 
tempted condemnation  of  property  by  the 
waterworks  company.  Hampton  v.  Clinton 
Water,  etc.,  Co.,  supra.  The  consent,  when 
requisite,  must  be  proved  or  admitted  as 
given  in  court,  before  or  a-t  the  time  when 
the  court  adjudicates  the  right  to  take  the 
land  and  proceeds  to  appoint  the  commis- 
sioners. Chesapeake,  etc.,  R.  Co.  v.  Pack, 
6  W.  Va.  397. 

Time  of  consent. —  Although  it  be  conceded 
that  city  streets  cannot  be  used  by  a  rail- 
road company  until  the  right  has  been 
granted  by  the  city,  it  is  not  necessary  that 
such  a  grant  shall  precede  the  institution 
of  proceedings  to  condemn  the  rights  of  the 
abutting  owners.  California  Southern  R.  Co. 
V.  Kimball,  61  Cal.  90. 

Such  consent  is  not  necessary  unless  re- 
quired by  the  statute.  See  Ligare  v.  Chi- 
cago, etc.,  R.  Co.,  166  111.  249,  46  N.  E.  803 
(holding  that  the  consent  of  a  city  is  not 
in  Illinois  a  necessary  prerequisite  to  the 
condemnation  of  property  for  a  right  of  way 
in  the  city  by  a  railroad  company  which 
is  chartered  by  the  state  and  authorized  by 
its  charter  to  build  and  operate  its  road  to 
puch  citv)  ;  Crary  r.  Port  Arthur  Channel, 
etc.,  Co.;  92  Tex.  275,  47  S.  W.  967  (holding 
that  under  Tex.  Rev.  St.  arts.  721,  722, 
authorizing  channel  companies  to  construct 
channels  from  the  Gulf  inland  and  to  con- 
demn land  therefor,  such  a  company  need 
not  show  permission  of  the  secretary  of  war 
for  such  construction,  since  the  consent  of 
the  secretary  does  not  concern  the  land- 
o^vner).  A  railroad  company  could  not  ob- 
ject to  the  condemnation  of  its  right  of  way 
by  a  telegraph  company  on  the  ground  that 
the  latter  had  not  obtained  leave  from  the 
municipal  authorities  to  erect  its  line  through 
the  towns  along  the  proposed  route,  as  re- 
quired bv  statute.  Union  Pac.  R.  Co.  v.  Colo- 
rado Postal  Tel.  Cable  Co.,  30  Colo.  133,  69 
Pac.  564,  97  Am.  St.  Rep.  106. 

Ordinance  or  resolution  see  infra,  XI,  D,  5. 

35.  See  infra,  XI,  D,  3. 

36.  See  infra,  XI,  D,  5. 

37.  In  the  taking  of  land  for  railroad  pur- 
poses under  the  Connecticut  statute,  the  ap- 
proval of  the  railroad  commissioners  is  the 
essential  fact  to  show  necessity,  and  this  es- 
sential fact  is  shown  by  an  authenticated 
copy  of  the  vote  of  the  applicant  to  take, 
and  the  ordering  of  the  taking,  the  land 
described,  with  a  like  copy  of  the  doings  of 
the  railroad  commissioners  thereunder.  New 
York,  etc.,  R.  Co.  v.  Long,  69  Conn.  424,'  37 
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provisions  of  a  statute  or  ordinance,^  or  notice  to  the  landowner  or  otlier  persons 
interested.^''  It  has  been  held  that  the  corporate  existence  and  the  right  to  exer- 
cise the  power  of  eminent  domain  must  be  shown,'^  although  the  rule  as  to  show- 
ing the  corporate  existence  is  by  no  means  uniform,  and  the  weight  of  authority 
is  to  the  elfect  that  it  is  sufficient  for  a  condemning  corporation  to  show  that  it  is 
a  corporation  de  facto}^  The  preliminary  questions  going  to  the  right  to  con- 
demn must  be  determined  before  the  proceedings  are  had  for  fixing  the  compen- 


All.  1070.  And  under  the  Iowa  statute,  pro- 
viding that  any  completed  and  operating 
railroad  company  may  condemn  lands  for 
necessary  additional  depot  grounds,  but  also 
providing  that  before  such  condemnation  the 
company  shall  apply  to  the  railway  commis- 
sioners, who  shall  notify  the  landowners,  and 
certify  to  the  district  court  the  amount  and 
description  of  additional  land  necessary,  it 
is  held  that  the  action  of  the  commissioners 
must  precede  the  effort  to  condemn,  regard- 
less of  whether  the  land  already  occupied 
by  the  railroad  company  was  obtained  by 
purchase  or  condemnation.  Crandall  v.  Des 
Moines,  etc.,  R.  Co.,  103  Iowa  684,  72  N.  W. 
778.  Under  the  Texas  statute,  however, 
authorizing  channel  companies  to  construct 
channels  from  the  Gulf  so  far  inland  as  to 
reach  places  of  safety  from  storms  and  tidal 
waves,  and  to  condemn  land  therefor,  such 
a  company  need  not  show,  as  a  prerequisite 
to  condemnation,  that  it  is  necessary  to 
take  the  land  in  order  to  reach  a  place  of 
safety.  Crary  v.  Port  Arthur  Channel,  etc., 
Co.,  92  Tex.  275,  47  S.  W.  967.  And  in  a 
proceeding  under  the  Colorado  irrigation  law 
to  condemn  for  reservoir  purposes  land  cov- 
ered by  water,  it  was  held  too  late,  after 
the  owner  demanded  a  jury  and  entered  on 
the  trial,  to  ask  for  the  appointment  of 
commissioners  to  determine  whether  or  not 
a  necessity  existed  for  the  condemnation 
of  the  land.  Siedler  v.  Seely,  8  Colo.  App. 
499,  46  Pac.  848. 

Necessity  for  taking,  etc.,  and  by  whom  it 
is  to  be  determined  see  supra,  VIII;  IX. 

38.  Atkinson  V.  Marietta,  etc.,  R.  Co.,  15 
Ohio  St.  21;  Postal  Tel.  Cable  Co.  v.  Oregon 
Short  Line  R.  Co.,  23  Utah  474,  65  Pac.  735, 
90  Am.  St.  Rep.  705. 

39.  See  infra,  XI,  I. 

40.  In  re  Brooklyn,  etc.,  R.  Co.,  72  N.  Y. 
245 ;  Atkinson  v.  Marietta,  etc.,  R.  Co.,  15 
Ohio  St.  21.  Under  the  provisions  of  W.  Va. 
Code,  c.  42  when  a  company  incorporated  for 
the  construction  of  an  internal  improve- 
ment makes  application  to  a  circuit  court 
to  appoint  commissioners  to  ascertain  a 
just  compensation  to  the  owner  of  land  pro- 
posed to  be  taken,  the  applicant  must  prove, 
or  the  owner  must  admit,  or  it  must  in  some 
way  appear  to  the  court,  that  the  applicant 
has  a  lawful  right  to  take  the  land  for  the 
purpose  stated  in  the  application,  and  the 
court  must  decide  that  fact  before  the  ap- 
pointment of  freeholders.  Chesapeake,  etc., 
R.  Co.  V,  Pack,  6  W.  Va.  397. 

A  description  of  the  route  of  a  telegraph 
or  telephone  company  in  the  articles  of  in- 
corporation is  not  necessary,  if  the  general 
purpose  of  conducting  a  telegraph  or  tele- 
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phone  business  throughout  the  state  is  ex- 
pressed therein.  St.  Louis,  etc.,  R.  Co.  v. 
Southwestern  Telephone,  etc.,  Co.,  121  Fed. 
276,  58  C.  C.  A.  198. 

41.  See  infra,  XI,  L,  4,  a. 

In  California,  while  Civ.  Code,  §  299,  pro- 
viding that  any  corporation  holding  property 
in  a  county  shall  not  maintain  an  action 
in  relation  to  such  property,  without  filing 
a  copy  of  its  articles  of  incorporation  with 
the  clerk  of  the  county  in  which  such  prop- 
erty is  situated,  does  not  apply  to  corpora- 
tions seeking  to  condemn  property,  yet,  where 
a  ditch  company  incorporated  in  Tulare 
county  seeks  to  condemn  defendant's  land  in 
Fresno  county,  and  alleges  its  ownership  of 
ditches,  canals,  and  water  in  Fresno  county, 
which  ownership  is  denied  by  defendant,  the 
issue  involves  the  determination  of  the  own- 
ership of  property  claimed  by  plaintiff,  and 
the  action  cannot  be  maintained  until  a  copy 
of  its  articles  of  incorporation  is  filed  in 
Fresno  county.  Emigrant  Ditch  Co.  v.  Web- 
ber, 108  Cal.  88,  40  Pac.  1061. 

In  Ohio  the  right  of  persons  associated  as  a 
railroad  corporation  to  condemn  private 
property  for  the  use  of  the  railroad  depends 
on  the  legal  sufficiency  and  validity  of  the 
certificate  and  public  record  of  organization, 
from  which  they  have  their  corporate  powers. 
Atlantic,  etc.^  R.  Co.  v,  Sullivant,  5  Ohio  St. 
276. 

In  Indiana,  however,  upon  an  application 
by  a  turnpike  company  for  the  appointment 
of  appraisers,  the  county  commissioners  are 
not  required  to  ascertain  and  determine  as  a 
jurisdictional  fact  whether  the  company  has 
been  duly  and  legally  organized.  Rhodes  v. 
Piper,  40  Ind.  369. 

In  West  Virginia  the  delivery  of  the  cer- 
tificate of  incorporation  of  a  railroad  com- 
pany or  of  a  properly  certified  copy  of  it 
to  the  clerk  of  the  county  court  for  record  in 
the  county  in  which  is  the  principal  office 
of  such  company,  as  required  by  the  code,  is 
not  a  condition  precedent  to  the  proper  and 
lawful  exercise  of  the  right  to  condemn. 
Wheeling  Bridge,  etc.,  R.  Co.  v.  Camden 
Consol.  Oil  Co.,  35  W.  Va.  205,  13  S.  B. 
369. 

In  England,  by  section  16  of  the  Lands 
Clauses  Act  of  1845  the  subscription  of  the 
whole  of  the  capital  stock  of  the  company, 
and  a  certificate  from  two  justices  to  that 
effect,  were  made  conditions  precedent  to  its 
putting  in  force  any  of  the  powers  conferred 
by  the  act  or  by  any  special  act  into  which 
it  is  incorporated.  Ystalyfera  Iron  Co.  l?. 
Keath,  etc.,  R.  Co.,  L.  R.  17  Eq.  142.  43  L,  J. 
Ch.  476.  29  L.  T.  Rep.  N.  S.  662,  22  Wkly. 
Rep.  149;  Weld  v.  South  Western  R.  Oo., 
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sation.'*^  The  passage  of  an  ordinance  authorizing  the  condemnation  of  land  by 
a  city  does  not  make  out  a  prima  facie  case  of  compliance  with  precedent 
requirements.^^ 

D.  Compliance  With  Requirements  of  Statute  —  l.  In  General.  The 

mode  in  which  land  may  be  condemned  and  the  steps  to  be  taken  for  that  purpose 
are  prescribed  either  by  the  statute  or  charter  conferring  the  right  of  eminent 
domain  or  by  a  general  law.'^  The  remedy  so  provided  is  exclusive,  and  as  a  gen^ 
eral  rule  the  steps  prescribed  by  the  statute  must  be  followed  or  the  proceedinga 
will  be  void.^^  Since  these  statutes  are  in  derogation  of  general  right  and  of 
common-law  modes  of  procedure,  they  must  be  strictly  construed  in  favor  of  the 
hindowner,^  and  must  be  at  least  substantially    or  as  is  sometimes  said,  "  fully  and 


32  Beav.  340,  9  Jur.  N.  S.  510,  33  L.  J.  Ch. 
142,  8  L.  T.  Rep.  N.  S.  13,  1  New  Rep.  415, 
11  Wkly.  Rep.  448;  Great  Western  R.  Co. 
i\  Swindon,  etc..  Extension  R.  Co.,  22  Ch.  D. 
677,  52  L.  J.  Ch.  306,  47  L.  T.  Rep.  N.  S. 
709,  31  Wkly.  Rep.  479  [affirmed  in  9  App. 
Cas.  787,  48  J.  P.  821,  53  L.  J.  Ch.  1075, 
51  L.  T.  Rep.  N.  S.  798,  32  Wkly.  Rep.  957]. 

42.  Barrett  v.  Kemp,  91  Iowa  296,  59 
N.  W.  76;  Matter  of  Snyder  Ave.,  14  Phila. 
(Pa.)  346;  Chesapeake,  etc.,  R.  Co.  v.  Pack, 
6  W.  Va.  397. 

43.  St.  Louis  V.  Franks,  9  Mo.  App.  579 
[affirmed  in  78  Mo.  41]. 

44.  See  supra,  XI,  A,  2 ;  XI,  B,  1 ;  and  the 
cases  in  the  following  notes. 

Municipal  corporations. — The  mode  in  which 
the  power  of  eminent  domain  may  be  exer- 
cised by  municipal  corporations  may  be  and 
often  is  prescribed  in  their  charters.  See 
Kansas  City  v.  Marsh  Oil  Co.,  140  Mo.  458, 
41  S.  W.  943;  Cincinnati  v.  Coombs,  16  Ohio 
181. 

The  special  charter  of  Kansas  City  of  1895, 

providing  an  exclusive  method  for  condemn- 
ing land,  is  not  open  to  the  objection  that 
it  attempts  to  regulate  the  practice  and 
jurisdiction  of  the  circuit  court,  since  the 
exercise  of  the  right  of  eminent  domain  is 
not  regulated  bv  the  code  practice.  Kansas 
City  V.  Marsh  Oil  Co.,  140  Mo.  458,  41  S.  W. 
943. 

45.  California. — Ventura  County  v.  Thomp- 
son. 51  Cal.  577. 

Florida. —  Florida  Cent.  R.  Co.  v.  Bear,  43 
Fla.  319,  31  So.  287. 

Georgia. —  Frank  v.  Atlanta,  72  Ga.  428; 
Decatur  County  v.  Humphrey,  47  Ga.  565. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Smith, 
78  111.  96;  Mitchell  v.  Illinois,  etc.,  R.,  etc., 
Co.,  68  111.  286. 

Indiana. —  Graves  v.  Middletown,  137  Ind. 
400,  37  N.  E.  157. 

lotoa. —  Walters  v.  Houck,  7  Iowa  72. 

Michigan. —  Powers'  Appeal,  29  Mich.  504. 

Mississippi. —  Illinois  Cent.  R.  Co.  v.  Hos- 
kins,  80  Miss.  730,  32  So.  150,  92  Am.  St. 
Rep.  612. 

Missouri. —  Gray  v.  St.  Louis,  etc.,  R.  Co., 
81  Mo.  126. 

Nebraska. —  Propst  V.  Cass  County,  51 
Nebr.  736,  71  N.  W.  748. 

New  Jersey. — Paret  v.  Bavonne.  30  N.  J.  L. 
559;  Durant  v.  Jersey  City,  25  N.  J.  L. 
309. 


New  York.— In  re  Buffalo,  78  N.  Y.  362; 
People  V.  Whitney's  Point,  32  Hun  508. 

North  Carolina. —  Allen  v.  Wilmington, 
etc.,  R.  Co.,  102  N.  C.  381,  9  S.  E.  4. 

Ohio. —  Cincinnati  v.  Coombs,  16  Ohio  181. 

West  Virginia. —  Adams  v.  Clarksburg,  23 
W.  Va.  203;  Chesapeake,  etc.,  R.  Co.  v. 
Pack,  6  W.  Va.  397. 

Wisconsin. —  Svennes  v.  West  Salem,  114 
Wis.  650,  91  N.  W.  121;  Hood  v.  Finch,  a 
Wis.  381. 

United  States. — Binney  v.  Chesapeake,  etc.^ 
Canal  Co.,  8  Pet.  201,  8  L.  ed.  917. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  452  et  seq.  And  see  the  other  cases  cited 
supra,  X,  I,  2,  c,  and  in  the  following 
notes. 

Compliance  by  city  with  charter  provisions. 

—  Where  a  city  is  authorized  to  provide  by 
ordinance  a  particular  remedy  to  the  owners 
of  land  taken  for  street,s,  and  it  does  make 
such  a  provision,  but  the  provision  is  not 
in  accordance  with  the  city  charter,  a  pro- 
ceeding commenced  under  the  ordinance  will 
not  bar  an  action  at  common  law.  Cincin- 
nati V.  Coombs,  16  Ohio  181. 

Remedies  of  landowner  see  infra,  XII. 

46.  Gilmer  v.  Lime  Point,  19  Cal.  47; 
Fore  V.  Hoke,  48  Mo.  App.  254.  See  also 
supra,  Vj  D,  2,  b. 

47.  Brown  v.  Macfarland,  19  App.  Cas. 
(D.  C.)  525;  Florida  Cent.  R.  Co.  r.  Bear, 
43  Fla.  319,  31  So.  287;  Graves  v.  Middle- 
town,  137  Ind.  400.  37  N.  E.  157;  In  re 
Washington  Park,  52  N.  Y.  131,  133  (where 
it  is  said :  "  While  the  law  requires  a  strict 
compliance  with  every  requirement  of  a  stat- 
ute by  which  an  individual  may  be  divested 
of  his  property  against  his  will,  especially 
every  requirement  essential  to  the  protec- 
tion of  the  rights  of  the  property  owner,  it 
looks  to  the  substance  rather  than  to  the 
form,  and,  if  there  is  a  substantial  compliance 
with  every  essential  condition  and  requisite 
of  the  statute,  it  is  sufficient,  and  the  power 
will  be  duly  exercised");  Johnstown  i\ 
Wade,  30  N.  Y.  App.  Div.  5,  51  N.  Y.  Suppl. 
763;  People  v.  Whitney's  Point,  32  Hun 
(N.  Y.)  508;  In  re  Flatbush  Ave.,  1  Barb. 
(N.  Y.)  286;  Doughty  v.  Hope,  3  Den. 
(N.  Y.)  249.  And  see  Rochester  R.  Co.  r. 
Robinson,  133  N.  Y.  242,  30  N.  E.  1008. 

By  express  statutory  provision  in  California 
mere  informalities  or  irregularities  are  not 
fatal.   Pol.  Code,  §  2690.    See  Sutter  County 
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fairly "  complied  with.  Indeed  the  general  rule,  in  the  absence  of  statutory 
provision  to  the  contrary,  is  that  they  must  be  "strictly"  complied  with.'**  The 
rule  applies  with  the  same  force  in  favor  of  the  landowner  when  proceedings  are 
instituted  by  him  for  the  purpose  of  having  his  damages  assessed.^  Thus  the  stat- 
utes nmst  be  complied  with  as  to  the  filing  and  contents  of  the  petition  or  applica- 
^tion,^^  efforts  to  agree  with  the  landowner  as  to  the  compensation,^^  the  party  in 
whose  name  the  proceedings  are  to  be  instituted  and  conducted,^^  the  public  officer 


V.  Tisdale,  136  Cal.  474,  69  Pac.  141;  Glenn 
County  V.  Johnston,  129  Cal.  404,  62  Pac.  66 ; 
Sonoma  County  v.  Crozier,  118  Cal.  680,  50 
Pac.  845. 

48.  Walters  i;.  Houck,  7  Iowa  72. 

49.  California. —  Stanford  v.  Worn,  27  Cal. 
171;  Gilmer  v.  Lime  Point,  19  Cal.  47;  Bens- 
ley  V.  Mountain  Lake  Water  Co.,  13  Cal. 
306,  73  Am.  Dec.  575. 

Colorado. —  Colorado  Fuel,  etc.,  Co.  v.  Four 
Mile  R.  Co.,  29  Colo.  90,  66  Pac.  902. 

Illinois. — ■  Chicago,  etc.,  R.  Co.  v.  Smith, 
78  111.  96;  Mitchell  v.  Illinois,  etc.,  R.,  etc., 
Co.,  68  111.  286;  Trainer  v.  Lawrence,  36  111. 
App.  90;  Highway  Com'rs  v.  Newby,  31  111. 
App.  378. 

Kentucky. —  Penny  v.  Pindell,  7  Bush  571; 
Shackleford  v.  Coffey,  4  J.  J.  Marsh.  40. 

Louisiana. —  In  re  Exchange  Alley,  4  La. 
Ann.  4. 

Michigan. —  Detroit  Sharpshooters'  Assoc. 
■V.  Hamtramck  Highway  Com'rs,  34  Mich.  36; 
Powers'  Appeal,  29  Mich.  504. 

Minnesota. —  Teick  v.  Carver  County,  11 
Minn.  292. 

Mississippi. —  Madden  v.  Louisville,  etc.,  R. 
Co.,  66  Miss.  258,  6  So.  181. 

Missouri. —  St.  Louis  v.  Koch,  169  Mo,  587, 
70  S.  W.  143;  Nishnabotna  Drainage  Dist. 
V.  Campbell,  154  Mo.  151,  55  S.  W.  276; 
Orrick  School  Dist.  v.  Dorton,  125  Mo.  439, 
28  S.  W.  765;  Thompson  v.  Chicago,  etc., 
R.  Co.,  110  Mo.  147,  19  S.  W.  77;  Anderson 
i\  Pemberton,  89  Mo.  61,  1  S.  W.  216;  St. 
Louis  V.  Franks,  78  Mo.  41  [affirming  9  Mo. 
App.  579];  Hannibal  Bridge  Co.  v.  Schau- 
backer,  49  Mo.  555;  Anderson  v.  St.  Louis, 
47  Mo.  479;  Lind  V.  Clemens,  44  Mo.  540; 
Shaffner  v.  St.  Louis,  31  Mo.  264;  West  v. 
Porter,  89  Mo.  App.  150;  State  v.  School  Dist. 
No.  1,  79  Mo.  App.  103;  Fore  v.  Hoke,  48 
Mo.  App.  254;  Blize  v.  Castlio,  8  Mo.  App. 
290,  where  it  is  said  that  "  the  utmost  strict- 
ness is  required  to  give  validity  to  the  pro- 
•ceeding." 

Nehraska. —  Nelson  v.  Harlan  County, 
(1902)  89  N.  W.  458. 

New  Jersey. —  State  v.  Jersey  City,  54 
X.  J.  L.  49,  52,  22  Atl.  1052  (where  it  is 
said :  "  Every  condition  prescribed  by  the 
legislature  in  the  grant  [conferring  the  power 
of  condemnation]  must  be  complied  with,  and 
the  proceedings  to  condemn  must  be  conducted 
in  the  manner  and  with  the  formalities  pre- 
scribed in  the  grant  of  power.  Formalities 
and  modes  of  procedure  prescribed  are  of  the 
essence  of  the  grant,  which  the  courts  can- 
not disregard  on  a  conception  that  they  are 
not  essential");  Paret  v.  Bayonne,  39 
N.  J.  L.  559;  Durant  v.  Jersey  City,  25 
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N.  J.  L.  309;  Vanwickle  v.  Camden,  etc.,  R., 
etc.,  Co.,  14  N.  J.  L.  162. 

New  York. — Stewart  v.  Wallis,  30  Barb. 
344. 

West  Virginia. —  Adams  v.  Clarksburg,  23 
W.  Va.  203. 

Wisconsin. —  Svennes  v.  West  Salem,  114 
Wis.  650,  91  N.  W.  121. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  452. 

Statute  mandatory. —  A  statute  providing 
how  the  property  of  an  individual  shall  be 
condemned  for  public  use  is  mandatory  and 
not  merely  directory.  Mitchell  v.  Illinois, 
etc.,  R.,  etc.,  Co.,  68  111.  286.  Compare, 
however,  Doughty  v.  Hope,  3  Den.  (N.  Y.) 
249,  holding  that  a  provision  that  the  esti- 
mate and  assessment  for  a  public  improve- 
ment in  the  city  of  New  York  should  be  made 
by  the  commissioners  before  the  execution  of 
the  work  was  merely  directory. 

Purchase  of  another  railroad  and  condemna- 
tion to  connect  tracks. —  A  railroad  company 
authorized  by  its  articles  of  incorporation  to 
construct,  acquire,  purchase,  own,  equip,  and 
operate  a  railroad  between  designated  termini 
may  lawfully  purchase  the  road  of  another 
company,  and  make  use  of  its  own  line  of  such 
portion  of  the  track  of  such  road  as  it  sees 
fit;  and  the  building  of  a  new  road  connect- 
ing with  such  track  does  not  make  necessary 
a  compliance  with  the  requirements  of  the 
Arkansas  statutes  relating  to  an  extension 
by  a  railroad  company  of  its  road  before 
it  can  maintain  proceedings  to  condemn  a 
right  of  way.  Arkansas,  etc.,  R.  Co.  v.  St. 
Louis,  etc.,  R.  Co.,  103  Fed.  747. 

Who  may  object. —  It  is,  however,  a  mat- 
ter of  no  concern  to  persons  who  merely 
seek  to  obtain  damages  for  injury  to  their 
property  which  is  not  taken,  whether  or 
not  the  law  is  strictly  followed  in  taking 
the  property  of  others.  Huff  v.  Donehoo,  109 
Ga.  638,  34  S.  E.  1035. 

50.  White  v.  Memphis,  etc.,  R.  Co.,  64  Miss. 
566,  1  So.  730;  Lesieur  v.  Custer  County,  6J 
Nebr.  612,  85  N.  W.  892.  Statutes  providing 
for  appointment  of  viewers  to  assess  dam- 
ages for  land  taken  under  the  power  of 
eminent  domain  are  liberally  construed  m 
favor  of  the  landowner.  Leiper  v.  Balti- 
more, etc.,  R.  Co.,  3  Del.  Co.  (Pa.)  373. 

51.  Lesieur  v.  Custer  County,  61  Nebr.  612, 
85  N.  W.  892 ;  People  r.  Whitney's  Point,  32 
Hun  (N.  Y.)  508.  And  see  Rochester  R.  Co. 
V.  Robinson,  133  N.  Y.  242,  30  N.  E.  1008. 
See  infra,  XI,  J,  2. 

52.  See  infra,  XI,  D,  3. 

53.  Stanford  v.  Worn,  27  Cal.  171.  See 
supra,  I,  B,  1,  2. 
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by  or  under  whom  they  are  to  be  conducted,^  the  fiUng  of  maps,  plats,  surveys,  and 
the  like,^^  the  mode  of  decision  as  to  whether  the  improvement  shall  be  made,^^  the 
passage  of  ordinances,  resolutions,  etc.,^"^  the  tribunal  in  which  the  proceedings 
are  to  be  instituted,^^  the  powers  of  the  court  or  judge,^^  notice  to  the  landowner 
and  other  persons  interested  in  the  property,^  appointment,  qualifications,  and 
powers  of  commissioners  or  viewers,^^  appointment  of  the  time  for  hearing  per- 
sons interested,  and  the  persons  or  body  who  shall  make  such  appointment,^^ 
assessment,  or  appraisement  of  the  damages,^^  giving  bond,^  payment  of  the  com- 
pensation into  court  within  a  certain  time  after  judgment,^^  the  report  of  the  com- 
missioners and  its  contents,^''  and  all  other  conditions  precedent  prescribed  by  the 
statute.^'^ 

2.  Surveys,  Maps,  Location,  Termini,  Etc.  In  many  statutes  or  charters  the 
filing  of  maps  and  surveys  showing  the  property  intended  to  be  appropriated  is 
made  a  prerequisite  to  the  institution  of  condemnation  proceedings  and  the  tak- 
ing of  the  lands,  so  that  as  a  general  rule  a  failure  to  comply  with  the  require- 
ments in  this  respect  renders  the  proceedings  void,  and  so  that  the  petitioner  or 
applicant  will  be  restricted  to  the  particular  land  described  or  shown.^  This  may, be 
and  in  many  cases  is  required  in  the  case  of  streets  and  public  roads  or  highways.^* 


54.  Ventura  County  v.  Thompson,  51  Cal. 
577. 

55.  See  infra,  XI,  D,  2. 

56.  People  v.  Whitney's  Point,  32  Hun 
(N.  Y.)  508.   See  infra,  XI,  D,  5. 

57.  See  infra,  XI,  A ;  XI,  D,  5. 

58.  See  infra,  XI,  F. 

59.  Gray  v.  St.  Louis,  etc.,  R.  Co.,  81  Mo. 
126.    See  also  infra,  XI,  N. 

60.  See  infra,  XI,  I. 

61.  Madden  v.  Louisville,  etc.,  R.  Co.,  66 
Miss.  258,  6  So.  181  (commissioners  must  be 
disinterested)  ;  White  v.  Memphis,  etc.,  R. 
Co.,  64  Miss.  566,  1  So.  750  (to  the  same 
effect)  ;  Anderson  v.  Pemberton,  89  Mo.  61, 
1  S.  W.  216:  State  v.  Jersey  City,  25  N.  J.  L. 
309.    See  infra,  XI,  M,  2. 

62.  State  r.  Jersey  City,  25  N.  J.  L.  309, 
holding  that  where  a  charter  requires  the 
common  council  of  a  city  to  appoint  a  time 
when  persons  interested  in  an  application  for 
opening  or  altering  a  street  will  be  heard,  it 
is  not  sufficient  for  the  council  to  devolve 
that  dutj'  on  the  clerk. 

63.  Illinois. —  Highway  Com'rs  v.  Newby, 
31  111.  App.  378. 

Toiva. —  Walters  v.  Houck,  7  Iowa  72. 

Nebraska. —  Propst  v.  Cass  Countv,  51 
Xebr.  736,  71  N.  W.  748. 

New  Jersey. — Paret  v.  Bayonne,  39  N.  J.  L. 
559. 

North    Carolina. —  Allen    v.  Wilmington, 
etc.,  R.  Co.,  102  N.  C.  381,  9  S.  E.  4. 
See  also  infra.,  XI,  M. 

64.  See  i^ifra,  XI,  D,  7. 

65.  Benslev  i\  Mountain  Lake  Water  Co., 
13  Cal.  306,  73  Am.  Dec.  575;  Florida  Cent., 
etc.,  R.  Co.  V.  Bear,  43  Fla.  319,  31  So.  287. 

66.  State  r.  Jersey  Citv,  25  N.  J.  L.  309; 
In  re  Flatbush  Ave.,  1  Barb.  (N.  Y.)  286. 
See  infra,  XI,  M,  2,  b,  (iv). 

67.  See  supra,  XI,  C,  2. 

68.  Illinois. — ^Gillinwater  v.  Mississippi, 
etc..  R.  Co.,  13  111.  1 ;  Trainer  v.  Lawrence, 
36  111.  App.  90. 

Massochnsetts. —  Reed  v.  Acton,  120  Mass. 
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130;  Hazen  v.  Boston,  etc.,  R.  Co.,  2  Gray 
574. 

Michigan. —  Convers'  Appeal,  18  Mich.  459. 
Minnesota. —  Teick  v.  Carver  County,  11 
Minn.  292. 

New  Jersey. —  United  New  Jersey  R.,  etc., 
Co.  V.  National  Docks,  etc..  Connecting  R. 
Co.,  52  N.  J.  L.  90,  18  Atl.  574;  Morris 
Canal,  etc.,  Co.  v.  New  Jersey  Cent.  R.  Co., 
16  N.  J.  Eq.  419;  Southard  v.  Morris  Canal, 
etc.,  Co.,  1  N.  J.  Eq.  518. 

New  York. —  McCrea  v.  Champlain,  165 
N.  Y.  264,  59  N.  E.  83  [reversing  35  N.  Y. 
App.  Div.  89,  55  N.  Y.  Suppl.  125]. 

Pennsylvania. —  Lance's  Appeal,  55  Pa.  St. 
16,  93  Am.  Dec.  722. 

Wisconsin. —  Svennes  v.  West  Salem,  114 
Wis.  650,  91  N.  W.  121. 

United  States. —  Madison  v.  Daley,  58  Fed. 
751;  Great  Falls  Mfg.  Co.  v.  Garland,  25 
Fed.  521  [affirmed  in  124  U.  S.  581,  8  S.  Ct. 
631,  31  L.  ed.  527]  ;  Bonaparte  v.  Camden, 
etc.,  R.  Co.,  3  Fed.  Cas.  No.  1,617,  Baldw. 
205. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§§  500-504;  and  other  cases  cited  in  the 
notes  following. 

Filing  and  recording. —  The  word  "filed" 
as  used  in  a  Massachusetts  statute  requiring 
a  location  of  land  taken  for  a  school-house  to 
be  filed  in  the  office  of  the  town  clerk,  was 
held  to  mean  a  deposit  thereof  in  the  toAvn 
clerk's  custody.  Reed  v.  Acton,  120  Mass. 
130.  The  provision  in  Wisconsin  that  cer- 
tain papers  be  recorded  in  the  register's  office, 
in  order  to  perfect  the  title  to  land  con- 
demned, has  relation  to  the  office  of  the  reg- 
ister of  deeds  of  the  county  in  which  the 
land  is  located.  Svennes  v.  West  Salem,  114 
Wis.  650,  91  N.  W.  121. 

69.  Trainer  v.  Lawrence,  36  111.  App.  90; 
Taylor  v.  Hulick,  37  N.  J.  L.  70;  Ladd  t\ 
East  Portland,  18  Oreg.  87,  22  Pac.  533. 

Under  the  charter  of  Kansas  City  the  filing 
of  the  map  is  not  jurisdictional,  and  the  fail- 
ure of  the  mayor's  record  to  recite  such  filing 
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So  these  requirements  are  often  found  in  statutes  relating  to  railroad  companies.' 


is  not  fatal  to  the  validity  of  the  proceedings. 
In  re  Independence  Ave.  Boulevard,  128  Mo. 
272,  30  S.  W.  773. 

70.  Connecticut. —  Although  the  fact  that 
the  location  of  the  railroad  is  fixed  only  by 
the  center  line  without  any  statement  as 
to  its  width  would  as  a  general  rule  be  a 
fatal  defect,  such  defect  is  immaterial  where 
the  parties  understand  the  location  of  the 
line  and  the  width  of  the  road,  and  the  land 
taken  is  fully  described  in  the  award.  New 
York,  etc.,  R.  Co.  v.  New  York,  etc.,  R.  Co., 
52  Conn.  274.  The  charter  of  the  Hartford 
and  New  Haven  Railroad  Company  does  not 
require  that  the  width  of  the  road  shall  be 
fixed  before  the  route  is  approved  by  the 
commissioners  and  the  freeholders  are  ap- 
pointed to  assess  the  damages.  Williams  r. 
Hartford,  etc.,  R.  Co.,  13  Conn.  110. 

Illinois. —  Companies  organized  under  the 
general  railroad  law  of  1849  could  not  pro- 
ceed to  condemn  lands  for  their  right  of 
way  until  after  obtaining  from  the  legis- 
lature a  law  approving  of  the  route  and 
termini  of  the  proposed  road.  Gillinwater 
V.  Mississippi,  etc.,  R.  Co.,  13  HI.  1.  Under 
a  statute  providing  that  all  corporations 
created  by  special  charter,  or  under  the  gen- 
eral law,  "  where  the  termini  have  been 
fixed  by  the  legislature,  and  none  others,  may 
avail  themselves  of  this  act,"  the  termini 
are  sufficiently  fixed  if  the  original  act  of 
incorporation  states  that  the  road  is  from  a 
designated  city  to  some  eligible  and  conve- 
nient point  in  a  county  named,  there  to 
connect  with  a  designated  other  railroad,  and. 
by  an  amendatory  act  the  company  is  au- 
thorized to  construct  a  branch  railroad  from 
its  main  line  from  that  city,  by  a  designated 
route,  to  and  in  the  city  of  Chicago.  Chi- 
cago R.  Co.  V.  Chamberlain,  84  HI.  333. 

loioa. —  Under  section  1995  of  the  code,  no 
prior  location  or  survey  of  the  railroad  is 
necessary,  and  if  such  is  made  it  is  not  the 
commencement  of  condemnation  proceedings 
so  as  to  give  to  the  company  making  it 
a  prior  right  as  against  any  other  com- 
pany. Minneapolis,  etc.,  R.  Co.  v.  Chicago, 
etc.,  R.  Co.,  116  Iowa  681,  88  N.  W.  1082. 

Kansas. —  Under  Kan.  Gen.  St.  c.  23, 
§§  48,  49,  the  map,  profile,  and  notice  need 
not  be  filed  prior  to  commencing  the  con- 
demnation proceedings  Missouri  River,  etc., 
R.  Co.  V.  Shepard,  9  Kan.  647. 

Louisiana. —  A  map  or  plan  which  in  con- 
nection with  the  petition  gives  intelligible 
information  respecting  the  locus  and  condi- 
tion of  the  land  sought  to  be  expropriated 
complies  with  the  legal  requirements.  Balti- 
more, etc..  Tel.  Co.  v.  Morgan's  Louisiana, 
etc.,  R.,  etc.,  Co.,  37  La.  Ann.  883. 

Massachusetts. —  The  location  of  a  railroad 
filed  pursuant  to  the  statute  is  conclusive 
evidence  as  against  the  corporation  in  an 
action  of  trespass  brought  against  them, 
US  to  the  land  taken  for  the  road.  Ha /en  v. 
Boston,  etc.,  R.  Co.,  2  Gray  574.  A  plan  or 
map  filed  with  the  location,  and  expressly 
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made  a  part  of  the  description  of  it,  may 
be  referred  to  to  explain  the  written  loca- 
tion, but  not  to  modify  or  control  it.  Grand 
Junction  R.,  etc.,  Co.  v.  Middlesex  County 
Com'rs,  14  Gray  553;  Hazen  v.  Boston,  etc., 
R.  Co.,  2  Gray  574.  If  the  company  files  its 
location,  with  an  accompanying  plan,  and 
the  land  of  plaintiff"  is  included  in  the  loca- 
tion, while  his  name  dees  not  appear  either 
in  the  location  or  plan  as  one  of  the  owners, 
a  failure  on  the  part  of  the  company  to  fur- 
nish him  with  a  plan  of  the  land  taken,  as 
required  by  the  statute,  will  not  affect  the 
company's  title.  Brock  r.  Old  Colony  R.  Co., 
146  Mass.  194,  15  N.  E.  555.  Where  in  a 
proceeding  to  assess  the  damages  it  appears 
that  there  is  difficulty  in  applying  the  plan, 
with  its  accompanying  description,  to  the 
land  of  the  petitioner,  but  it  further  appears 
that  before  the  location  was  filed  the  line 
of  the  railroad  was  surveyed  over  the  peti- 
tioner's land  and  was  pointed  out  to  him, 
and  that  the  'road  was  afterward  built  in 
substantial  conformity  to  the  line  pointed 
out,  the  location  will  be  treated  as  valid 
and  sufficient  as  against  the  corporation. 
Drury  v.  Midland  R.  Co.,  127  Mass.  571.  A 
r.ailroad  company  will  be  liable  as  a  tres- 
passer if  it  enters  upon  land  for  the  pur- 
pose of  constructing  its  road  before  the  ex- 
piration of  the  time  limited  by  statute  for 
filing  its  location,  in  case  its  written  loca- 
tion subsequently  filed  does  not  cover  the 
land  so  entered  upon.  Hazen  v.  Boston,  etc., 
R.  Co.,  2  Gray  574.  The  statutory  provision 
that  lands  outside  the  limits  of  a  railroad 
shall  not  be  taken  without  permission  of  the 
owner,  unless  the  commissioners  first  pre- 
scribe the  limits  within  which  land  may  be 
taken,  applies  even  where  the  owner  has  con- 
A^eyed  to  the  corporation  a  part  of  the  lot 
after  the  corporation  had  filed  its  location 
over  the  lot,  and  the  commissioners  after- 
ward on  petition  of  the  corporation  ordered 
the  taking.  Derby  v.  Framingham,  etc.,  R. 
Co.,  119  Mass.  516. 

Michigan. —  Toledo,  etc.,  R.  Co.  v.  Campau, 
83  Mich.  33,  46  N.  W.  1026.  A  map  purport- 
ing to  be  drawn  by  a  scale,  and  on  which 
the  lines  of  the  road  are  not  so  laid  down 
as  to  enable  any  one  by  the  use  of  instru- 
ments to  ascertain  its  location  with  any  de- 
gree of  accuracy,  with  nothing  to  show 
distances,  and  in  other  respects  defective, 
and  with  no  other  paper,  survey,  or  certifi- 
cate left  in  the  office  of  the  registrar,  is  not 
a  sufficient  compliance  with  the  statute  re- 
quiring persons  applying  for  a  railroad  char- 
ter to  file  in  the  county  registry  a  map  and 
survev  of  the  proposed  road.  Convers'  Ap- 
peal, '18  Mich.  459. 

Minnesota. —  Teick  v.  Carver  County,  11 
Minn.  292.  Gen.  St.  (1894)  §  2749,  which 
requires  that  before  an  extension  of  a  rail- 
road the  directors  shall  by  resolution  desig- 
nate the  route  of  the  extension  and  file  a 
verified  copy,  has  no  application  to  a  case 
where  the  limits  of  the  proposed  extension 
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And  tliis  is  true  not  only  in  respect  of  commercial  or  steam  railroads,  but  also  of 


are  included  within  the  charter  or  articles  of 
incorporation  of  the  road  ;  and  a  compliance 
with  the  statute  is  not  necessary  to  confer 
jurisdiction  of  the  condemnation  proceed- 
ings. Minneapolis,  etc.,  R.  Co.  r.  Olson,  81 
Minn.  265.  83  N.  W.  1080,  84  N.  W.  101, 
742. 

'^exc  Hamj^shire. —  The  report  of  a  laying 
out  by  the  railroad  commissioners  of  the 
land  to  be  taken,  which  does  not  describe 
the  land  by  such  definite  and  fixed  monu- 
ments that  a  ^nry,  going  upon  the  ground, 
may  readily  discover  where  the  laying  out 
is,  is  void  for  uncertaintv.  Northern  R.  Co. 
V.  Concord,  etc.,  R.  Co., '27  N.  H.  183. 

New  Jersey. —  The  survey  of  a  route  for  a 
proposed  railroad  does  not  confer  any  vested 
or  legal  right  upon  the  company  until  it  is 
adopted.  Morris,  etc.,  R.  Co.  r.  Blair,  9  N.  J. 
Eq.  635.  Under  an  act  prescribing  the  man- 
ner of  proceeding  for  the  assessment  of  dam- 
ages, and  requiring  that  a  survey  of  the 
route  must  be  deposited  with  the  secretary  of 
state,  it  must  appear  that  the  location  Mas 
fixed  and  the  survey  filed  before  the  applica- 
tion was  made  for  the  commissioners  to  as- 
sess the  damages.  Vail  v.  Morris,  etc.,  R. 
Co.,  21  N.  J.  L.  189.  Under  an  act  which 
provides  that  when  the  route  is  determined 
and  surveyed,  and  the  survey  is  deposited  in 
the  office  of  the  secretary  of  state,  the  com- 
pany may  enter  on  and  take  possession  of 
the  land,  the  location  of  the  whole  route 
need  not  be  filed  before  application  is  made 
to  assess  the  value  of  the  land  on  any  part 
of  it ;  it  is  sufficient  if  the  location  through 
that  particular  land  is  filed.  Doughty  v. 
Somerville,  etc.,  R.  Co.,  21  N.  J.  L.  442.  But 
it  was  held  by  the  chancellor  in  a  case  de- 
cided in  the  same  year  with  the  foregoing, 
that  the  company  could  not  apply  to  have 
the  value  and  damages  assessed  until  the 
route  of  the  whole  road  was  established. 
Doughty  r.  Somerville,  etc.,  R.  Co.,  7  N.  J. 
Eq.  51.  Under  the  general  railroad  law  the 
survey  of  the  route,  filed  in  the  office  of  the 
secretary  of  state,  limits  the  right  of  con- 
demnation to  the  lands  included  in  its  de- 
scription. United  New  Jersey  R.,  etc.,  Co. 
V.  National  Docks,  etc..  Connecting  R.  Co., 
52  N.  J.  L.  90,  18  Atl.  574. 

Neiu  York. —  Under  a  statute  which  re- 
quires as  a  condition  to  condemnation  pro- 
ceedings that  the  railroad  company  shall 
file  a  map  and  profile  of  its  road,  such  filing 
is  a  condition  precedent  to  the  appointment 
of  commissioners  to  assess  the  damages. 
Wallkill  Valley  R.  Co.  r.  Norton,  12  Abb. 
Pr.  N.  S.  317;  New  York,  etc.,  R.  Co.  v. 
Godwin,  12  Abb.  Pr.  N.  S.  21.  And  a  rail- 
road company  is  not  entitled  to  condemn 
land  for  a  right  of  way,  unless  it  serves 
notice  on  the  owner  of  the  proposed  route, 
as  required  by  statute,  thereby  enabling  him 
to  take  the  steps  necessary  to  obtain  an  al- 
teration of  the  route.  In  re  New  York,  etc., 
R.  Co.,  62  Barb.  85.  And  see  Rochester, 
etc.,  R.  Co.  V.  New  Yo^k,  etc.,  R.  Co.,  110 


N.  Y.  128,  17  N.  E.  680  [a/firming  44  Hun 
206]  ;  In  re  Niagara  Falls,  etc.,  R.  Co.,  4(> 
Hun  94.  Nor  can  the  company  condemn  land 
if  the  map  is  not  of  such  a  character  as  to 
enable  the  property-OM'ners  to  tell  by  inspec- 
tion Avhere  the  route  is  to  cross  their  prop- 
erty. In  re  New  York,  etc.,  R.  Co.,  siipni. 
A  map  containing  but  a  single  line,  show- 
ing the  general  course  of  the  road,  but  fail- 
ing to  show  whether  such  line  is  an  ex- 
terior, center,  or  what  line,  and  failing  to 
show  the  location  and  direction  of  the  road, 
or  to  describe  by  metes  and  bounds  the  par- 
cels of  land  over  which  it  is  to  pass,  is  in- 
sufficient. New  York,  etc.,  R.  Co.  v.  New 
York,  etc.,  R.  Co.,  11  Abb.  N.  Cas.  380;  New 
York,  etc.,  R.  Co.  r.  Goodwin,  12  Abb.  Pr. 
N.  S.  21.  See  also  Matter  of  Boston,  etc.,  R. 
Co.,  10  Abb.  N.  Cas.  104.  Where  a  company, 
having  located  and  completed  its  road  under 
the  requirement  of  the  general  laws  of  1850, 
afterward  required  additional  land  and 
sought  to  acquire  it  under  the  provisions  of 
chapter  237  of  the  laws  of  1809,  it  was  held 
not  necessary  to  file  the  map  required  by 
the  laws  of  1850.  In  re  New  York  Cent.,  etc., 
R.  Co.,  4  Hun  381;  New  York  Cent.,  etc..  R. 
Co.  V.  Sweeney,  6  Thomps.  &  C.  669.  And  no 
new  profile  is  necessary  before  the  taking  of 
the  additional  land,  if  a  change  of  route  is 
not  intended.  Matter  of  South  Brooklyn  R., 
etc.,  Co.,  50  Hun  405,  2  N.  Y.  Suppl.  613. 
The  filing  of  the  map  does  not  definitely  es- 
tablish the  route  of  the  railroad,  since  notice 
must  be  given  to  occupants,  and  they  may, 
within  fifteen  days  thereafter,  apply  for  a 
change  of  route  (in  re  New  York,  etc.,  R.  Co., 
supra;  New  York,  etc.,  R.  Co.  r.  New  York, 
etc.,  R.  Co.,  supra),  and  the  directors  them- 
selves may  change  the  route  (New  York,  etc., 
R.  Co.  V.  New  York,  etc.,  R.  Co.,  supra). 

North  Carolina. — ■  Where  a  railroad  com- 
pany has  acquired  title  to  its  right  of  way 
prior  to  the  enactment  of  a  statute,  its 
title  is  not  affected  by  failing  to  file  a  map 
of  its  route  in  accordance  with  the  statute. 
Purifov  V.  Richmond,  etc..  R.  Co.,  108  N.  C. 
100,  12  S.  E.  741.  The  rule  now  is  that  the 
filing  of  a  map  and  profile  is  a  condition  pre- 
cedent to  a  valid  condemnation.  Kingston, 
etc.,  R.  Co.  r.  Stroud,  132  N.  C.  413,  43  S.  E. 
913. 

Pennsylvania. —  Under  the  lateral  railroad 
law  of  May,  1832,  the  petitioner  was  au- 
thorized to  enter  on  land  and  survey  a  route, 
and  the  petitioner  alone  had  this  authority ; 
neither  the  viewers  nor  the  jury  could  make 
the  location.  Havs  r.  Risher,  32  Pa.  St. 
169.  See  H.  C.  Frick  Coke  Co.  v.  Painter, 
198  Pa.  St.  408,  48  Atl.  302.  Under  the 
acts  regulating  the  manner  in  which  dam- 
ages to  the  owners  of  land  taken  by  the 
Pennsylvania  Railroad  Company  for  depots, 
water  stations,  etc.,  shall  be  assessed,  the 
court  has  no  poAver  to  grant  a  view  until  it 
appears,  at  le.nst  by  affidavit,  that  the  com- 
pany has  determined  upon,  siuweyed,  located, 
and  marked  the  ground  which  it  deems  neces- 
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s^iry  to  take  for  its  purposes.  O'Hara 
Pennsylvania  R.  Co.,  25  Pa.  St.  445.  It  is 
utot  necessary  that  the  grades  of  the  road 
sliould  appear  in  the  plat  or  in  the  petition. 
Boyd  f.  Negley,  40  Pa.  St.  377.  If  after  sur- 
reving  and  locating  its  road  the  company 
locates '  a  second  route,  which  it  afterward 
abandons  and  adopts  the  first,  the  appropria- 
tion of  the  proi)erty  for  the  route  dates  from 
its  final  adoption,  rather  than  from  its 
(sriginal  location.  Hagner  v.  Pennsylvania 
a-huylkill  Valley  R.  Co.,  154  Pa.  St.  475, 
25  Atl.  1082.  Where  the  statute  exempts 
from  condemnation  only  houses  which  are 
^►ccupied  as  homesteads,  the  map  of  the  lands 
intended  to  be  taken  by  the  railroad  company 
need  not  state  the  kind  of  buildings  or  other 
improvements  which  are  on  them.  Shick  v. 
Pennsylvania  K.  Co.^  1  Pearson  262.  The 
survey  which  accompanies  the  petition  shows 
what  the  petitioner  asks  liberty  to  do.  The 
courses  and  distances,  grades,  and  the  like, 
are  to  be  laid  down  on  the  plans,  and  if  the 
road  be  allowed  they  remain  on  file  to  define 
the  rights  acquired  on  the  one  hand  and 
iaken  on  the  other,  and  where  a  view  has 
ibeen  granted  and  the  damages  assessed,  the 
location  cannot  be  changed  except  upon  a  new 
petition.  Lance's  Appeal,  55  Pa.  St.  16,  93 
Am.  Dec.  722.  The  survey  and  plan  should 
lemain  on  file  to  define  the  rights  acquired 
on  the  one  hand  and  taken  on  the  other. 
Lance's  Appeal,  supra. 

Rhode  Island. —  The  purpose  of  the  plat 
is  to  show  the  course  and  width  of  the  road 
as  liocated,  the  names  of  the  landowners,  and 
ihe  quantity  of  land  taken,  and  not  the  mode 
in  other  respects  in  which  the  road  will  be 
constructed;  therefore,  where  damages  are 
to  be  appraised  prospectively,  and  before  the 
road  is  built,  for  injuries  to  land  located 
by  a  railroad  company,  the  company  is  not 
estopped  from  proving  that  the  location  of  a 
culvert  through  their  embankment  is  a  mat- 
ter of  necessity,  by  the  fact  that  the  plat 
does  not  indicate  a  culvert  at  that  point. 
Nason  v.  Woonsocket  Union  R.  Co.,  4  R.  I. 
.377. 

West  Virginia. —  Under  the  statutory  pro- 
vision (Code,  c.  54,  §  65)  that  the  company 
shall  within  a  reasonable  time  after  its  rail- 
road is  located  cause  a  map  and  profile,  with 
the  names  of  the  owners  and  of  the  noted 
places  along  the  same,  to  be  made  and  filed 
in  the  office  of  the  secretary  of  state,  and  in 
the  office  of  the  county  clerk  of  each  county 
in  which  any  part  of  the  road  is  located,  this 
is  not  a  condition  precedent  to  the  appoint- 
ment of  commissioners  for  the  assessment  of 
the  compensation.  Wheeling  Bridge,  etc., 
R.  Co.  V.  Camden  Consol.  Oil  Co.,  35  W.  Va. 
205,  13  S.  E.  369. 

United  States. —  Where  the  charter  of  a 
railroad  company  authorizes  an  entry  on  land 
for  the  purpose  of  locating  the  road,  and  di- 
rects that  a  survey  of  the  route  of  the  road 
bfi  deposited  in  the  office  of  the  secretary 
of  state,  and  then  provides  that  when  the 
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location  is  determined,  and  the  survey  is 
80  deposited,  the  company  may  take  posses- 
sion of  the  land  for  the  purpose  of  construct- 
ing its  road,  a  location  and  deposit  of  the 
survey  are  conditions  precedent  to  the  entry 
by  the  company  for  the  purpose  of  construct- 
ing its  road.  Bonaparte  v.  Camden,  etc.,  R. 
Co.,  3  Fed.  Cas.  No.  1,617,  Baldw.  205. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§§  500-504. 

71.  Bav  City  Beit-Line  R.  Co.  v.  Hitch- 
cock, 90  Mich.  533,  51  N.  W.  808.  The  fail- 
ure of  a  street  railway  company  to  file  a  map 
of  its  proposed  route,  as  required  bv  the  stat- 
ute (N.  Y.  Laws  (1884),  c.  252,"  §  3),  is 
fatal  to  its  right  to  maintain  the  proceedings. 
In  re  Rochester  Electric  R.  Co.,  123  N.  Y. 
351,  25  N.  E.  381. 

72.  In  re  Boston,  Hoosae  Tunnel,  etc.,  R. 
Co.,  79  N.  Y.  64. 

73.  Kough  V.  Darcey,  11  N.  J.  L.  237;  Van 
Alstine  v.  Belden,  41  N.  Y.  App.  Div.  123,  58 
N.  Y.  Suppl.  521  [affirmed  in  161  N.  Y.  661, 
57  N.  E.  1127];  Morris  Canal,  etc.,  Co.  v. 
New  Jersey  Cent.  R.  Co.,  16  N.  J.  Eq.  419; 
Southard  v.  Morris  Canal,  etc.,  Co.,  1  N.  J. 
Eq.  518. 

74.  St.  Louis,  etc.,  R.  Co.  v.  Illinois  Postal 
Tel.  Co.,  173  111.  508,  51  N.  E.  382.  The  sur- 
vey of  the  line  is  not  an  indispensable  prere- 
quisite, if  the  data  for  a  clear  description 
and  location  of  it  otherwise  exist.  St.  Louis, 
etc.,  R.  Co.  V.  Southwestern  Telephone,  etc., 
Co.,  121  Fed.  276,  58  C.  C.  A.  198.  The  New 
Jersey  acts  to  incorporate  and  regulate  tele- 
graph companies  require  such  companies  to 
apply  to  any  municipality  through  which 
streets  rather  than  roads  are  laid,  and  to  the 
legislative  body  to  which  the  control  of  such 
streets  is  given,  for  a  designation  of  their 
route  through  the  streets  before  they  can  pro- 
ceed to  have  the  damages  of  individuals  as- 
sessed. Broome  v.  New  York,  etc.,  Telephone 
Co.,  49  N.  J.  L.  624,  9  Atl.  754. 

75.  Adams  v.  San  Angelo  Waterworks  Co., 
(Tex.  Civ.  App.  1894)  25  S.  W.  165. 

76.  The  third  section  of  the  act  of  congress 
of  1890,  establishing  a  park  in  the  District 
of  Columbia,  provides  that  the  commission- 
ers shall  cause  a  map  to  be  made,  showing 
the  location,  quality,  and  character  of  each 
parcel  of  land  to  be  taken,  and  that  this 
map  must  be  filed  in  the  public  records  of  the 
District.  It  provides  further  that  from  the 
date  of  filing  the  map  the  lands  embraced  in 
the  park  are  to  be  held  as  condemned  for 
public  use,  and  the  title  thereto  vested  in 
the  United  States,  subject  to  the  payment 
of  just  compensation.  The  commissioners 
filed  the  map,  and  it  was  afterward  found 
that  the  compensation  for  the  lands  in- 
cluded in  it  would  exceed  the  authorized  ex- 
penditure, whereupon  the  commissioners 
designated  a  smaller  area  on  the  map,  as  to 
which  the  condemnation  proceedings  were 
had.  It  was  held  that  such  proceedings  for 
the  reduced  area  Avere  valid,  and  that  the 
filing  of  the  map  did  not  bind  the  commis- 
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land  for  scliool-lionses,''"  lands  to  be  flowed  by  dams/^  water-rights  and  water-suj[^ 
plj,'^  sewers  or  drains,^^  and  harbor  construction  have  been  held  within  the  statute.* 
3.  Attempt  to  Agree  With  Owner.  Unless  required  by  constitutional  or  stafcii- 
tory  provision,  an  attempt  to  reach  an  agreement  with  the  owner  for  a  purciis^e 
of  the  land  or  of  an  easement  in  it  is  not  a  condition  j^recedent  to  an  institution 
of  condemnation  proceedings.^^  But  in  most  of  the  states  by  express  provision, 
cither  in  the  constitution  or  by  statute,  and  in  some  cases  by  both,  proceedings  to 
condemn  property  cannot  be  instituted  unless  such  an  attempt  has  been  niadej®* 


sioners  to  take  all  the  parts  included  in  it. 
Shoemaker  r.  U.  S.,  147  U.  S.  282,  13  S. 
Ct.  361,  37  L.  ed.  170. 

77.  Reed  r.  Acton,  120  Mass.  130. 

78.  Macon  f.  Owen,  3  Ala.  116. 

79.  Moaeley  v.  York  Shore  Water  Co.,  94 
Me.  83,  46  Atl.  809;  Northborough  v.  Wor- 
cester County,  138  Mass.  263;  Wilson  v. 
Lynn,  119  Mass.  174;  Champlain  v.  McCrea, 
165  N.  Y.  264,  59  N.  E.  83  [reversing  33 
N.  Y.  App.  Div.  259,  53  N.  Y.  Suppl.  1096]  ; 
McCrea  r.  Champlain,  35  N.  Y.  App.  Div. 
89,  55  N.  Y.  Suppl.  125.  The  advertisement, 
map,  and  survey  made  by  the  secretary  of 
war  for  the  purpose  of  increasing  the  water- 
supply  of  the  city  of  Washington  imder  the 
net  of  congress  July  15,  1882,  are  sufficiently 
definite  as  a  description  of  the  property  to 
be  taken,  if  they  definitely  state  the  quan- 
tity of  land  to  be  appropriated,  and  the  na- 
ture of  the  construction  to  be  placed  upon  it. 
Great  Falls  Mfg.  Co.  v.  Garland,  25  Fed.  521 
[affirmed  in  124  U.  S.  581,  8  S.  Ct.  631,  31 
L.  ed.  527]. 

80.  Kohlhepp  v.  West  Roxbury,  120  Mass. 
596;  Joplin  Consol.  Min.  Co.  v.  Joplin,  124 
Mo.  129,  27  S.  W.  406. 

81.  Madison  v.  Daley,  58  Fed.  751. 

82.  Detroit  v.  Beecher,  75  Mich,  454,  42 
N.  W.  986,  4  L.  R,  A.  813;  In  re  Kansas 
City  Independent  Ave.  Boulevard,  128  Mo. 
272,  30  S.  W.  773;  Lewis  County  v.  Schobey, 
31  Wash.  357,  71  Pac.  1029. 

A  statute  is  not  unconstitutional  because 
it  does  not  contain  a  provision  requiring  the 
company  to  attempt  to  obtain  the  voluntary 
consent  of  the  owner.  Matter  of  First  St., 
58  Mich.  641,  26  N.  W.  159.  And  may  pro- 
vide that  it  shall  not  be  necessary  to  make 
an  attempt  to  agree  with  the  owner  as  to 
the  price.  Matter  of  New  York,  83  N.  Y. 
Suppl.  951,  41  Misc.  (N.  Y.)  134. 

Statute  held  not  to  require  attempt  to 
agree. —  Where  the  statute  or  charter  pro- 
vides that  if  the  company  and  the  landowner 
fail  to  agree  upon  the  terms  of  purchase  and 
sale  the  court  shall  appoint  commissioners 
to  value  the  land  taken,  it  is  not  necessary 
that  the  parties  should  make  an  effort  to 
agree  and  fail,  before  the  court  has  jurisdic- 
tion to  appoint  the  commissioners.  Bigelow 
r.  Mississippi  Cent.,  etc.,  R.  Co.,  2  Head 
(Tenn.)  624. 

83.  California. — San  Francisco,  etc.,  Water 
Co.  r.  Alameda  Water  Co.,  36  Cal.  639:  Gil- 
mer v.  Lime  Point,  19  Cal.  47.  And  see 
Mahoney  v.  San  Francisco,  53  Cal.  383. 

Colorado. —  Colorado  Fuel,  etc.,  Co.  v. 
Four  Mile  R.  Co.,  29  Colo.  90,  66  Pac.  902. 


Connecticut. —  Westfield  Cemetery  Assot 
V.  Danielson,  G2  Conn.  319,  26  Atl.  345. 

Illinois.— Uall  r.  People,  57  111.  307. 

Indiana. —  Under  the  Indiana  act  of  May 
11,  1852,  a  railroad  company  was  not  re- 
quired to  mak6  an  offer  to  purchase  ths: 
land  before  commencing  the  condemnation 
proceedings.  Swinney  v.  Ft.  Wayne,  etc-.^ 
R.  Co.,  59  Ind.  205. 

loiva. —  Minneapolis,  etc.,  R.  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  116  Iowa  681,  88  N.  W. 
1082.  And  see  Corbin  v.  Wisconsin,  etc.,  S» 
Co.,  66  Iowa  269,  23  N.  W.  662.  If  the  owner 
has  for  a  valuable  consideration  conveyed 
the  right,  this  is  sufficient  to  give  the  court 
jurisdiction  of  the  condemnation  proceeding??. 
Council  BlufiFs,  etc.,  R.  Co.  r.  Bentlev,  62 
Iowa  446,  17  N.  W.  668. 

Massachusetts. —  Norton  School  Dist.  Na 
8  r.  Copeland,  2  Gray  414. 

Michigan. — Marquette,  etc.,  R.  Co.  r.  Lon^- 
year,  (1903)  94  N.  W.  670;  Arnold  i^.  De- 
catur, 29  Mich.  77. 

New  Jersey. —  If  a  railroad  company  ae- 
quires  a  right  to  constrvict  a  bridge  over  city 
property  by  a  contract  with  the  city,  whic^ 
contains  a  condition  that  the  right  must  be 
used  so  as  not  to  interfere  with  the  city's 
right  to  open  a  street  under  the  right  of  way 
of  the  bridge,  the  company  cannot  thereaf- 
ter repudiate  such  agreement  and  acquire  & 
right  of  way  by  condemnation.  Jersey  Citj 
V.  National  Docks  R.  Co.,  55  N.  J.  L.  i94,  2i 
Atl.  145 ;  Jersey  City  v.  Lehigh  Valley  Termi- 
nal R.  Co.,  55  N.  J.  L.  203,  26  Atl.  148. 

New  York. —  In  re  Opening  House  Ave.,  67 
Barb.  350 ;  New  York,  etc.,  R.  Co.  v.  Godwin, 
12  Abb.  Pr.  N.  S.  21;  Gilbert  v.  Columbia 
Turnpike  Co.,  3  Johns,  Cas.  107.  Where  aw 
attempt  has  been  made  to  agree  with  th€ 
owner  and  proceedings  have  been  commenced, 
a  further  attempt  is  not  rendered  necessary 
by  an  amendment  of  the  petition,  so  as  to 
ask  for  a  less  quantity  of  land  than  the 
original  petition  asked  for;  and  this  is  es- 
pecially true  where  the  owners,  being  rep- 
resented in  court,  make  no  suggestion  of  at 
withdrawal  of  opposition  with  a  view  to  a& 
agreement  upon  the  price.  In  re  Prospect 
Park,  etc.,  R.  Co.,  67  N.  Y.  371. 

North  Carolina. —  Allen  r.  Wilmington.,, 
etc.,  R.  Co.,  102  N.  C.  381,  9  S.  E.  4. 

Ohio. —  If  a  statute  provides  that  one  tele- 
graph company  mny  use  the  poles  of  others 
under  certain  regiilations,  and  no  regula- 
tions have  been  adopted  by  the  city  coun- 
cil as  to  the  compensation  to  be  paid,  if  thft 
company  seeking  to  use  the  poles  of  another 
fails  to  agree  with  the  latter,  a   court  of 
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and  in  some  statutes  unless  tliere  is  a  refusal  on  the  part  of  the  owner  to  consent.^ 
Such  a  provision  is  mandatory  and  not  merely  directory,^^  and  the  condemnation 
proceedings  are  absolutely  void  in  case  no  attempt  is  made  before  begiiming  them 
to  come  to  an  agreement  with  the  owner.^^  The  attempt  must  be  made  to  agree 
as  to  tlie  price  for  the  purpose  which  it  is  souglit  to  condemn  tlic  land,  and  for  no 
otlier  purpose.^^    The  failure  to  agree  on  a  price  must  be  alleged  and  proved,^ 


equity  will  determine  the  rights  of  the  par- 
ties. Toledo  Electric  St.  R.  Co.  r.  Western 
Electric  Light,  etc.,  Co.,  10  Ohio  Cir.  Ct. 
531,  4  Ohio  Cir.  Dec.  43. 

Oregon. —  Douglas  County  Road  Co.  t>. 
Abraham,  5  Oreg.  318. 

Pennsylvania. —  Reitenbaugli  v.  Chester 
Valley  R.  Co.,  21  Pa.  St.  100;  Neal  f.  Pitts- 
burg, etc.,  R.  Co.,  2  Grant  137;  Bertsch  v. 
Lehigh  Coal,  etc.,  Co.,  4  Rawle  130. 

Rhode  Island. —  McCotter  v.  New  Shore- 
liam,  21  R.  I.  43,  41  Atl.  572. 

Texas. —  Sullivan  v.  Missouri,  etc.,  R.  Co., 
29  Tex.  Civ.  App.  429,  G8  S.  W.  745;  Porter 
r.  Abilene,  (App.  1890)  16  S.  W.  107. 

Utah. —  Where  a  telegraph  company  makes 
a  hona  fide  offer  to  agree  with  a  railroad  com- 
pany on  terms  for  the  use  of  its  right  of  way, 
and  the  railroad  company  refuses  to  nego- 
tiate, the  telegraph  company  may  properly 
condemn  the  right,  notwithstanding  there 
may  be  otlier  land  equally  available  for  its 
purpose.  Postal  Tel.  Cable  Co.  v.  Oregon 
Short  Line  R.  Co.,  23  Utah  474,  65  Pac.  735, 
90  Am.  St.  Rep.  705. 

United  States. —  Under  the  act  of  congress 
(29  St.  at  L.  138)  directing  the  secretary  of 
war  to  select  such  lands  on  the  Colorado  river 
as  he  might  deem  necessary  for  a  canal  and 
locks,  and,  if  he  could  not  purchase  them  at  a 
reasonable  price,  to  condemn  them  under  the 
laws  of  Oregon,  it  was  held  that  as  a  con- 
dition precedent  to  condemnation  it  must  be 
shown  that  defendant  refused  a  reasonable 
price,  but  that  any  offer  which  the  secretary 
of  war  might  in  the  exercise  of  his  judg- 
ment have  made  was  to  be  considered  a  rea- 
sonable one  for  the  purpose  of  that  proceed- 
ing. U.  S.  V.  Oregon  R.,  etc.,  Co.,  16  Fed. 
524,  9  Sawy.  61. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  462  et  seq. 

Existing  contract.— Where  a  statute  gives 
the  right  to  condemn  land  only  in  case  of 
disagreement  with  the  owner  as  to  the  price, 
such  proceedings  cannot  be  maintained  where 
the  party  seeking  to  condemn  has  contracted 
to  purchase  at  an  agreed  price.  Gilmer  v. 
Lime  Point,  19  Cal.  47. 

84.  Illinois. —  Chaplin  v.  Wheatland  Tp. 
Highway  Com'rs,  27  111.  App.  643. 

Missouri. —  Lingo  v.  Buford,  112  Mo.  149, 
20  S.  W.  459;  Kansas  City  v.  Morse,  105 
Mo.  510,  16  S.  W.  893;  Chicago,  etc.,  R.  Co. 
1'.  Young,  96  Mo.  39,  8  S.  W.  776;  Ells  v. 
Pacific  R.  Co.,  51  Mo.  200;  Jones  v.  Zink, 
<).5  Mo.  App.  409. 

New  York. —  Schenectady  R.  Co.  v.  LyoT\, 
41  Misc.  506,  85  N.  Y.  Suppl.  40;  Water 
Com'rs  V.  Clark,  3  N.  Y.  Suppl.  347. 

Rhode  Island. —  Rowland  v.  Little  Corap- 
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ton  School  Dist.  No.  3,  16  R.  I.  257,  15  Atl. 
74. 

South  Carolina. —  Tompkins  v.  Augusta, 
etc.,  R.  Co.,  37  S.  C.  382,  16  S.  E.  149. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  462  et  seq. 

It  is  not  necessary  to  seek  the  owner's  con- 
sent if  he  has  shown  himself  opposed  to  the 
improvement  (Chaplin  v.  Wheatland  Tp.,  27 
111.  App.  643)  ;  and  the  incapacity  of  a  land- 
owner to  sell  his  land  is  a  sufficient  refusal 
to  sell  it  (Balch  r.  Essex  County,  103  Mass. 
106.  See  infra,  note  95).  An  effort  need  not 
be  made  to  obtain  the  consent  of  a  mortgagee 
of  the  land  to  use  it  for  telegraph  poles  and 
wires,  if  the  owner  refuses  his  consent.  Coles 
r.  Midland  Telephone,  etc.,  Co.,  67  N.  J.  L. 
490,  51  Atl.  448  [affirmed  in  68  N.  J.  L. 
413,  53  Atl.  1125]. 

85.  Hall  V.  People,  57  111.  307;  McCotter 
r.  New  Shoreham,  21  R.  I.  43,  41  Atl.  572; 
and  other  cases  in  the  two  preceding  notes. 

86.  Wilkinson  v.  St.  Louis  Sectional  Dock 
Co.,  102  Mo.  130,  14  S.  W.  177;  Moses  r.  St. 
Louis  Sectional  Dock  Co.,  84  Mo.  242  [re- 
versing 9  Mo.  App.  571] ;  Springfield  v.  Whit- 
lo&k,  34  Mo.  App.  642;  Graf  v.  St.  Louis,  8 
Mo.  App.  562.  See  also  Kansas  City,  etc., 
R.  Co.  V.  Campbell,  62  Mo.  585;  Anderson  v. 
St.  Louis,  47  Mo.  479;  Leslie  v.  St.  Louis,  47 
Mo.  474;  Lind  r.  Clemens,  44  Mo.  540;  Rog- 
ers V.  St.  Charles,  3  Mo.  App.  41. 

87.  New  York,  etc.,  R.  Co.  v.  Long.  69 
Conn.  424,  37  Atl.  1070;  Fort  St.  Union 
Depot  Co.  V.  Jones,  83  Mich.  415,  47  N.  W. 
349. 

88.  See  infra,  XI,  J,  2,  a,  ( v ) . 

In  New  Jersey  it  is  not  necessary  that  the 
judge  should  be  satisfied  that  the  parties 
were  unable  to  agree  prior  to  the  notice  of 
the  application.  It  is  sufficient  if  he  is  sat- 
fied  of  that  fact  at  the  time  the  appointment 
of  the  commissioners  is  made.  Coster  v.  New 
Jersey  R.,  etc.,  Co.,  23  N.  J.  L.  227. 

The  offer  of  a  bond  by  a  railroad  company 
is  an  assertion  by  it  that  an  agreement  can- 
not be  reached  with  the  owner,  and  the  action 
of  the  court  in  approving  the  bond  and  di- 
recting it  to  be  filed  involves  an  adjudication 
that  everything  had  been  done  to  entitle  the 
company  to  file  the  bond.  Wadhams  v.  Lack- 
awanna, etc.,  R.  Co.,  42  Pa.  St.  303. 

Filing  of  petition. —  In  Massachusetts  it  is 
held  that  the  filing  of  a  petition  for  a  jury 
shows  the  petitioner's  election  not  to  agree, 
and  therefore  no  previous  attempt  at  an 
agreement  is  necessary.  Mina.  Mills  r. 
Waltham,  126  Mass.  422;  Burt  v.  Brigham, 
117  Mass.  307. 

Effect  of  non-performance  of  agreement.— 
It  has  been  held  that  if  a  railroad  company 
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and  this  should  appear  on  the  face  of  the  proceedings.®^  This  rule  applies 
although  the  United  States  is  the  condemning  party It  may  be  made  by  the 
statute  to  apply  to  a  case  where  the  landowner  initiates  the  proceeding.^^  It  is  not 
necessary  to  show  that  the  party  seeking  to  condemn  the  land  could  not  by  agree- 
ment obtain  some  other  land  suited  to  its  purpose.^'^  Where  the  statute  provides 
that  there  must  be  an  attempt  to  agree  witli  the  owner,  the  word  owner is  not 
restricted  to  tise  holder  of  the  fee.^^  The  effort  to  agree  with  the  owner  must  be 
an  honest  hona  fide  one.^^    Where,  on  account  of  the  minority  of  the  land- 


which  has  entered  on  land  and  laid  a  track 
there  under  a  contract  with  the  owner  has 
failed  to  pay  the  purchase-money,  and  has 
lost  its  interest  therein,  it  may  still  under 
its  charter  appropriate  the  land  on  making 
compensation.  Pittsburg,  etc.,  R.  Co.  v. 
Jones,  59  Pa.  St.  433. 

A  formal  offer  and  refusal  of  compensation 
is  not  necessary ;  but  the  fact  that  the  par- 
ties fail  to  come  to  an  amicable  agreement 
is  sufficient.  Dyckman  r.  New  York,  7  Barb. 
(N.  Y. )  498.  If  the  owner  puts  an  extrava- 
^gant  price  on  his  property  this  is  equivalent 
'to  a  refusal  to  agree.  In  re  Middletown,  82 
N.  Y.  190;  In  re  Prospect  Park,  etc.,  R.  Co., 
C7  N.  Y.  37  [affirming  8  Hun  30]  ;  hi  re 
Metropolitan  El.  R.  Co..  2  X.  Y.  Suppl.  278. 
If  the  company  makes  an  effort  to  get  the 
right  of  way  by  contract,  and  does  not  within 
a  reasonable  time  receive  any  reply  to  its 
offer,  it  may  resort  to  condemnation  pro- 
ceedings. Louisville,  etc.,  R.  Co.  r.  Postal 
Tel.  Cable  Co.,  68  Miss.  80G,  10  So.  74. 

89.  Morseman  v.  Ionia,  32  Mich.  283; 
Moses  r.  St.  Louis  Sectional  Dock  Co..  84  Mo. 
242  [reversing  9  Mo.  App.  r'>71]  ;  Jones  v. 
Zink,  6.5  Mo.  App.  409;  Graf  v.  St.  Louis, 
8  Mo.  App.  562 ;  Vail  r.  Morris,  etc.,  R.  Co., 
21  X.  J.  L.  189;  In  re  Philadelphia,  etc.,  R. 
Co.,  7  Phila.  461;  Howland  v.  Little  Comp- 
ton  School  Dist.  No.  3,  16  R.  I.  257,  15  Atl. 
74.  But  in  Missouri  the  record  of  proceed- 
ings to  open  a  public  road  need  not  show 
that  there  w?.s  any  attempt  on  the  part  of 
the  petitioner  to  agree  with  the  owner.  In  re 
Gardner,  41  Mo.  App.  589. 

Where  the  record  shows  an  adverse  pro- 
ceeding by  the  owner  on  a  question  of  dam- 
ages, this  is  sufficient  to  show  that  the  par- 
ties failed  to  agree  (Mississippi,  etc.,  R.  Co. 
V.  Rosseau,  8  Iowa  373 ;  In  re  Prospect  Park, 
etc.,  R.  Co.,  67  N.  Y.  371),  as  where  the 
owners  combined  in  a  body  against  the  work, 
attended  the  selection  of  the  jury,  showed 
their  lines  to  the  jury,  and  made  preparations 
lor  their  coming  (Schuylkill,  etc.,  Nav.  Co.  v. 
Diffebach,  1  Yeates  (Pa.)  367). 

90.  Gilmer  v.  Lime  Point,  19  Cal.  47. 

91.  Corbin  v.  Wisconsin,  etc.,  R.  Co.,  66 
Iowa  269,  23  N.  W.  662.  Under  the  California 
act  of  1861,  a  person  whose  lands  had  been 
taken  for  a  public  road  had  no  right  of  action 
against  the  county  for  damages,  until  after  a 
fair  and  honest  attempt  on  his  part  to  agree 
upon  the  amount  with  the  board  of  super- 
visors; and  it  was  held  that  proof  that  he 
filed  a  petition  for  just  and  reasonable  dam- 
ages with  the  board,  as  required  by  the  act, 
did  not  tend  to  show  that  he  had  ever  made 


such  an  attempt  at  an  agreement.  Lincoln 
r.  Colusa  County,  28  Cal.  662. 

92.  Rittenhouse  r.  Creasy,  12  Luz.  Leg. 
Reg.  (Pa.)  14. 

93.  In  re  Rochester,  etc.,  R.  Co.,  110  N.  Y. 
119,  17  N.  E.  678;  In  re  Boston  Hoosac  Tun- 
nel, etc.,  R.  Co.,  79  N.  Y.  69;  McCotter  r. 
New  Shoreham,  21  R.  I.  43,  41  Atl.  572.  A 
failure  to  agree  with  those  claiming  to  be  the 
owners  of  the  land  is  sufficient,  although  there 
is  no  attempt  to  agree  with  one  who  claims 
a  vendor's  lien  on  it  (Thomas  i\  St.  Louis, 
etc.,  R.  Co.,  164  111.  634,  46  N.  E.  8),  or  with 
one  who  is  a  lessee  (In  re  Rochester,  etc.,  R. 
Co.,  110  N.  Y.  119,  17  N.  E.  678). 

Under  the  Greater  New  York  Charter, 
§  824,  it  is  not  necessary  to  attempt  to  agree 
with  cne  who  is  a  tenant  in  common  or  a 
joint  tenant  with  the  citv  of  wharf  property. 
Matter  of  New  York,  4f  Misc.  134,  83  N.  Y. 
Suppl.  -951. 

'  94.  St.  Louis,  etc.,  R.  Co.  r.  Postal  Tel. 
Co.,  173  111.  508,  51  N.  E.  382;  Laue  v.  Sagi- 
naw, 53  Mich.  442,  19  N.  W.  137;  Chambers 
V.  Carteret,  etc.,  R.  Co.,  54  N.  J.  L.  85,  22 
Atl.  995;  McCotter  v.  New  Shoreham,  21  R.  I. 
43,  41  Atl.  572.  The  mere  attempt  of  a  city 
to  get  information  from  the  owners  of  land 
as  to  the  probable  cost  of  opening  a  street 
through  it,  so  as  to  enable  the  council  to  pass 
on  the  expediency  of  making  the  improve- 
ment, does  not  constitute  a  bona  fide  effort  to 
agree  on  the  terms  of  the  purchase ;  the  ef- 
fort to  agree  must  be  made  after  the  council 
has  determined  to  make  the  improvement. 
Core  V.  Norfolk,  99  Va.  190,  37  S.  E.  845. 
But  a  formal  offer  and  refusal  of  compensa- 
tion is  not  essential.  Dvckman  v.  New  York, 
7  Barb.  (N.  Y.)  498.  And  it  is  immaterial  that 
the  agent  who  has  authority  to  negotiate 
with  the  owners  has  not  the  money  actually 
in  hand.  Ex  p.  U.  S.,  24  Pittsb.  Leg.  J.  (Pa.) 
105.  A  bona  fide  offer  of  an  amount  whicti 
the  condemning  party  considers  a  fair  price, 
and  a  refusal  by  the  landowner  to  accept,  with 
knowledge  of  the  purpose  for  which  the  land 
is  wanted,  is  sufficient,  although  the  company 
admits  that  it  had  no  expectation  that  the 
offer  would  be  accepted.  Fort  St.  Union 
Depot  Co.  t\  Jones,  83  Mich.  415.  47  N.  W. 
349.  Where  an  elevated  railroad  company, 
before  commencing  proceedings  to  condemn 
easements  in  property  abutting  on  a  street  in 
which  it  had  operated  its  road  for  ten  years, 
employed  reputable  and  experienced  brokers, 
who  had  not  before  been  employed  by  it,  to 
examine  the  property  and  fix  the  compensa- 
tion which  in  their  opinion  should  be  paid, 
and  the  company  then  offered  to  pay  the 
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owiier,^^  or  of  the  fact  that  the  land  is  held  under  a  long  lease  by  a  tenant  who  refuses 
to  sell,^^  or  that  the  owner  is  a  non-resident,^^  or  that  tiiere  are  encumbrances  on  the 
land,®^  negotiations  for  its  purchase  would  be  useless,  the  want  of  agreement  will 
be  excused.  So  too  where  the  property  has  been  already  appropriated.^^  The 
owner  may  waive  objection  to  the  fact  that  there  has  been  no  attempt  at  an  agree- 
ment ;^  but  his  refusal  to  agree  will  not  authorize  the  taking  of  tlie  land  without 
condemnation  proceedings.^  Where  there  is  an  agreement  it  may  be  enforced 
against  the  owner  ^  or  by  him.^ 

4.  Notice  to  Treat.  Under  the  English  Lands  Clauses  Act  of  1845  a  necessary 
preliminary  to  the  compulsory  taking  of  land  is  a  notice  to  treat.^    i3y  the  term 


sums  so  fixed,  and  allowed  the  owners  forty- 
eight  hours  to  accept,  it  was  held  that  the 
company  in  good  faith  endeavored  to  pur- 
chase. In  re  Metropolitan  El.  R,.  Co.,  12 
N.  Y.  Suppl.  502.  And  where  the  county 
court,  before  proceeding  to  establish  a  high- 
way, offered  to  compensate  a  landowner  partly 
in  money  and  partly  in  water  privileges, 
which  offer  was  declined,  it  was  held  that  the 
court  was  thereupon  authorized  to  proceed  to 
condemn,  whether  the  refusal  was  based  upon 
inadequacy  of  the  compensation  in  money, 
or  upon  the  fact  that  part  of  the  compensa- 
tion was  to  consist  of  water  privileges.  Her- 
ron  V.  Carson,  26  W.  Va.  62.  As  to  the  suffi- 
ciency of  an  offer  see  also  In  re  Metropolitan 
El.  R.  Co.,  2  N.  Y.  Suppl.  278. 

95.  Alabama. —  Brown  x,.  Rome,  etc.,  R. 
Co.,  86  Ala.  206,  5  So.  195. 

Illinois. —  Davis  v.  Northwestern  El.  R.  Co., 
170  111.  595,  48  N.  E.  1058. 

Indiana. —  Indiana  Cent.  R.  Co.  v.  Oakes, 
20  Ind.  9. 

Michigan. —  Grand  Rapids,  etc.,  R.  Co.  i\ 
Chesebro,  74  Mich.  466,  42  N.  W.  66. 

New  York. —  Stillwater,  etc.,  St.  R.  Co.  v. 
Slade,  36  N.  Y.  App.  Div.  587,  55  N.  Y.  Suppl. 
966.  The  general  railroad  act  of  New  York 
of  1850  providing  that,  if  any  title  or  interest 
in  land  acquired  by  any  company  is  vested  in 
a  trustee  not  authorized  to  sell,  release,  or 
convey,  or  in  any  infant,  idiot,  or  person  of 
unsound  mind,  the  supreme  court  may  au- 
thorize the  trustee,  or  the  general  guardian 
or  committee,  to  sell  and  convey  the  land  on 
such  terms  as'  may  be  just,  was  intended  to 
enable  the  trustee,  guardian,  or  committee,  to 
move  in  order  to  acquire  the  power  to  con- 
tract or  agree  for  the  sale  of  the  land,  and 
was  not  compulsory  on  the  railroad  company. 
In  re  New  York  Bridge  Co.,  67  Barb.  295. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  463. 

96.  Pennsylvania  R.  Co.  v.  National  Docks, 
etc..  Connecting  R.  Co.,  57  N.  J.  L.  86,  30 
Atl.  183. 

97.  Davis  v.  Northwestern  El.  R.  Co.,  170 
111.  595,  48  N.  E.  1058. 

98.  Stillwater,  etc.,  St.  R.  Co.  v.  Slade,  36 
N.  Y.  App.  Div.  587,  55  N.  Y.  Suppl.  966; 
In  re  New  York  Cent.  R.  Co.,  20  Barb.  (N.  Y.) 
419;  U.  S.  r.  Block  121,  24  Fed.  Cas.  No. 
14,610,  3  Biss.  208. 

99.  Kennedy  v.  Cleveland,  etc.,  R.  Co..  20 
Tnd.  App.  315.  50  N.  E.  592. 

1.  U.  S.  V.  Reed,  56  Mo.  565. 
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2.  Birmingham  Traction  Co.  v.  Birming- 
ham R.,  etc.,  Co.,  119  Ala.  129,  24  So.  368. 

3.  Bertsch  v.  Lehigh  Coal,  etc.,  Co.,  4  Rawle 
(Pa.)  130;  Munns  v.  Isle  of  Wight  R.  Co., 
L.  R.  5  Ch.  414,  39  L.  J.  Ch.  522,  23  L.  T. 
Rep.  N.  S.  96,  18  Wkly.  Rep.  781.  A  railway 
company  may  compel  specific  performance  of 
a  contract  to  convey  the  right  of  way  after  it 
has  complied  with  the  conditions  of  the  con- 
tract. Chicago,  etc.,  R,  Co.  v.  Swinney,  38 
Iowa  182. 

In  England,  however,  under  the  Lands 
Clauses  Act,  if  a  company  exercises  its  com- 
pulsory powers,  and  proceeds  under  the  sec- 
tions relating  to  the  purchase  of  lands  other- 
wise than  by  agreement,  it  cannot  afterward 
enforce  a  prior  agreement  made  with  the 
owner  for  the  sale  of  the  lands.  Bedford, 
etc.,  R.  Co.  V.  Stanley,  2  Johns.  &  H.  746,  9 
Jur.  N.  S.  152,  32  L.  J.  Ch.  60,  7  L.  T.  Rep. 
N.  S.  177,  1  New  Rep.  102,  11  Wkly.  Rep. 
139. 

4.  If  a  railroad  company  enters  on  land 
with  the  verbal  consent  of  the  owner,  and 
with  the  promise  on  the  part  of  the  company 
for  compensation,  a  proceeding  by  the  owner 
to  recover  such  compensation  cannot  be  en- 
larged to  include  an  inquiry  as  to  damages  to 
other  lands  which  are  not  taken.  Fries  v. 
Wheeling,  etc.,  R.  Co.,  56  Ohio  St.  135,  46 
N.  E.  516. 

5.  St.  8  &  9  Vict.  c.  18,  §  18,  where  it  is 
provided  as  follows :  "  When  the  Promoters 
of  the  Undertaking  shall  require  to  purchase 
or  take  any  of  the  Lands  which  by  this  or  the 
special  Act,  or  any  Act  incorporated  there- 
with, they  are  authorized  to  purchase  or  take, 
they  shall  give  Notice  thereof,  to  all  the  other 
Parties  interested  in  such  Lands,  or  to  the 
Parties  enabled  by  this  Act  to  sell  and  convey 
or  release  the  same,  or  such  of  the  said  Par- 
ties as  shall,  after  diligent  Inquiry,  be  known 
to  the  Promoters  of  the  L^ndertaking,  and  by 
such  Notice  shall  demand  from  such  Parties 
the  Particulars  of  their  Estate  and  Interest 
in  such  Lands,  and  of  the  Claims  made  by 
them  in  respect  thereof :  and  every  such  No- 
tice shall  state  the  Particulars  of  the  Lands 
so  required,  and  that  the  Promoters  of  the 
Undertaking  are  willing  to  treat  for  the  Pur- 
chase thereof,  and  as  to  the  Compensation  to 
be  made  to  all  Parties  for  the  Damage  that 
may  be  sustained  by  them  by  reason  of  the 
Execution  of  the  Works." 

Nature  of  notice. —  The  notice  to  treat  is 
not  necessarily  an  exercise  of  the  powers  of 
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"owner"  in  the  Lands  Clauses  Act  is  meant  a  person  having  some  title.^  The 
provisions  as  to  the  service  of  the  notice  to  treat  must  be  strictly  complied  with.*^ 
Where  in  the  notice  to  treat  the  promoters  propose  to  take  part  of  a  building,  the 
owner  may  serve  a  counter  notice  requiring  that  the  whole  of  the  building  shall  be 
taken.^  The  word  "  hereditaments,"  used  in  the  interpretation  clause,^  as  a  meaning 
of  the  word  lands,"  signifies  corporeal  Jiereditaments,  and  therefore  does  not. 
include  a  right  of  way  or  easement  of  way.^*^  Where  a  railway  company  is  author- 
ized to  construct  its  line  in  a  public  street,  a  notice  to  treat  to  the  abutting  owners  is 
not  necessaryj^  The  condemning  party  must  comply  with  the  conditions  attached 
by  the  act  to  the  taking  of  land  by  itJ~    Notice  to  treat  given  by  a  railway  com- 


the  act  "  in  relation  to  the  compulsory  taking 
of  land."  Guest  v.  Poole,  etc.,  R.  Co.,  L.  R. 
5  C.  P.  553,  39  L.  J.  C.  P.  329,  22  L.  T.  Rep. 
N.  S.  589,  18  Wkly.  Rep.  836. 

Necessity  and  effect  in  general. —  A  railway 
company  has  no  power  to  summon  a  jury  to 
assess  the  value  of  lands  as  to  which  it  lias 
given  no  previous  notice  to  treat.  Doo  f.  Lon- 
don, etc.,  R.  Co.,  1  R.  &  Can.  Cas.  257.  Where 
the  notice  to  treat  relates  to  a  right  of  way 
which  the  company  desires  to  take,  this  does 
not  give  the  owner  the  right  to  require  the 
company  to  take  the  whole  of  a  manufactory, 
since  a  right  of  way  cannot  be  considered  a 
part  of  a  manufactorv.  Pinchin  v.  London, 
etc.,  R.  Co.,  5  De  G.  M."  &"g.  851,  3  Eq.  R.  433, 
1  Jur.  N.  S.  241,  24  L.  J.  Ch.  417,  3  Wkly. 
Rep.  125,  54  Eng.  Ch.  6G7,  43  Eng.  Reprint 
1101.  Where  a  notice  to  treat  for  a  part  of 
a  rope- walk  was  accompanied  by  a  diagram  or 
plan  of  the  entire  rope-walk,  indicating  by 
colored  lines  the  manner  in  which  the  rail- 
way would  intersect  it,  and  the  portion  re- 
quired, but  having  no  scale  attached,  it  was 
held  sufficient.  Dowling  v.  Pontypool,  etc., 
R.  Co.,  L.  R.  18  Eq.  714,  43  L.  J.  Ch.  761. 

6.  Wells  X.  Chelmsford  Local  Bd.  of  Health, 
15  Ch.  D.  108,  49  L.  J.  Ch.  827,  45  J.  P.  6,  43 
L.  T.  Rep.  N.  S.  378,  29  Wkly.  Rep.  381; 
Douglas  V.  North-western  R.  Co.^  3  Jur.  N.  S. 
181,  3  Kay  &  J.  173.  He  must  be  the  owner 
at  the  time  the  land  is  taken.  Ex  p.  Sunder- 
land, 1  Drew.  184,  16  Jur.  37. 

7.  Morgan  v.  Metropolitan  R.  Co.,  L.  R. 
4  C.  P.  97,  38  L.  J.  C.  P.  87,  19  L.  T.  Rep. 
N.  S.  655,  17  Wkly.  Rep.  261;  Tawney  v. 
Lynn,  etc.,  R.  Co.,  16  L.  J.  Ch.  282,  4  R.  & 
Can.  Cas.  615 ;  Harrington  v.  Metropolitan  R. 
Co.,  13  L.  T.  Rep.  N.  S.  583,  658.  And  it  seems 
that  the  subsequent  adoption  of  the  notice  by 
the  owner  will  not  cure  the  illegality,  so  that 
the  owner  may  compel  the  company  to  pro- 
ceed. Shepherd  v.  Norwich,  30  Ch.  D.  553,  54 
L.  J.  Ch.  1050,  53  L.  T.  Rep.  N.  S.  251,  33 
Wkly.  Rep.  841 ;  Harrington  v.  Metropolitan 
R.  Co.,  13  L.  T.  Rep.  N.  S.  583,  658. 

8.  St.  8  &  9  Vict.  c.  18,  §  92,  providing 
that  "  no  Party  shall  at  any  Time  be  required 
to  sell  or  convey  to  the  Promoters  of  the  Un- 
dertaking a  Part  only  of  any  House  or  other 
Building  or  Manufactory,  if  such  Party  be 
willing  and  able  to  sell  and  convey  the  whole 
thereof."  The  notice  to  take  a  part  of  a 
building,  and  the  counter  notice  under  section 
92  to  take  the  whole,  must  be  read, together 
as  constituting  one  transaction.    Schwinge  v. 


London,  etc.,  R.  Co.,  3  Eq.  R.  536,  1  Jur.  N.  S. 
368,  24  L.  J.  Ch.  405,  3  Smale  &  G.  30,  3 
Wkly.  Rep.  260. 

The  counter  notice  need  not  describe  ac- 
curately the  building;  if  the  owner  calls  it  a 
manufactory  or  a  building,  when  he  should 
have  called  it  a  house,  it  is  immaterial. 
Richards  v.  Swansea  Imp.,  etc.,  Co.,  9  Ch.  D. 
425,  38  L.  T.  Rep.  N.  S.  833,  26  Wkly.  Rep. 
764.  Where  a  counter  notice  to  take  th& 
whole  is  given,  the  fact  that  the  company 
thereupon  gives  the  owner  notice  of  its  in- 
tention to  apply  for  the  appointment  of  a  sur- 
veyor does  not  amount  to  a  binding  contract 
by  the  company  to  take  the  whole  property, 
and  the  company  may  nevertheless  withdraw 
its  notice  to  treat.  Grierson  v.  Cheshire  Linea 
Committee,  L.  R.  19  Eq.  83,  44  L.  J.  Ch.  35, 
31  L.  T.  Rep.  N.  S.  42^,  23  Wkly.  Rep.  68. 
See  also  Ex  p.  Quicka,  12  L.  T.  Rep.  N.  S. 
580,  13  Wkly.  Rep.  924.  Where  there  has 
been  a  notice  and  a  counter  notice,  it  is  not 
necessary  that  before  summoning  a  jury  there 
should  be  a  second  notice;  it  is  necessary  that 
a  reasonable  opportunity  be  given  the  land- 
owner to  agree  before  summoning  a  jviry. 
Schwinge  v.  London,  etc.,  R.  Co.,  3  Eq.  R. 
536,  1  Jur.  N.  S.  368,  24  L.  J.  Ch.  405,  3 
Smale  &  G.  30,  3  Wkly.  Rep.  260. 

The  giving  of  a  counter  notice  does  not  de- 
stroy the  effect  of  the  original  notice  to  treat, 
but  only  suspends  it.  Schwinge  v.  London, 
etc.,  R.  Co.,  3  Eq.  R.  536,  1  Jur.  N.  S.  368,  24 
L.  J.  Ch.  405.  3  Smale  &  G.  30,  3  Wkly.  Rep. 
260. 

9.  St.  8  &  9  Vict.  c.  18,  §  3. 

10.  Pinchin  v.  London,  etc.,  R.  Co.,  5  De  G. 
M.  &  G.  851,  3  Eq.  R.  433,  1  Jur.  N.  S.  241, 
24  L.  J.  Ch.  417,  3  Wklv.  Rep.  125,  54  Eng. 
Ch.  667,  43  Eng.  Reprint  1101. 

11.  Souch  V.  East  London  R.  Co.,  L.  R.  16 
Eq.  108,  42  L.  J.  Ch.  477,  21  Wkly.  Rep.  590, 
22  Wkly.  Rep.  566. 

12.  Where  the  act  incorporating  defend- 
ant attached  certain  conditions  to  the  taking 
of  land,  and  defendant  gave  notice  to  treat 
before  it  had  complied  with  such  conditions, 
it  was  nevertheless  held  that  if  the  conditions 
were  such  as  defendant  was  able  and  com- 
pellable to  comply  with,  the  land  was  such  as 
defendant  was  authorized  to  purchase  or  take 
within  the  meanincf  of  section  18.  and  that  de- 

.fendant  Avas  entitled  to  serve  the  notice  to 
treat.  Spencer  v.  Metropolitan  Bd.  of  Works, 
22  Ch.  D;  142.  52  L.  J.  Ch.  249,  47  L.  T.  Rep. 
N.  S.  <159,  31  Wkly.  Rep.  347. 
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pany  liaving  compulsory  powers  constitutes  between  the  parties  the  relation  of 
vendor  and  purchaser.^^  Where  the  owner  treats  with  tlie  company,  such  treat- 
ing will  be  regarded  as  a  waiver  by  the  owner  of  objections  to  tlie  proceedings, 
the  subject  of  the  treaty,  although  such  proceedings  are  not  in  fact  authorized 
by  the  act.^'^  The  notice  once  given  cannot  be  witlidrawn  nor  the  purchase 
abandoned. The  power  of  a  railway  company  is  not  exliausted  by  giving  one 
notice,  but  it  may  give  a  further  notice  if  it  becomes  necessary  to  take  additional 
lands  within  the  prescribed  limits.^^    Since  the  owner  can  compel  the  company 


13.  Walker  v.  Eastern  Counties  R.  Co.,  6 
Hare  594,  12  Jur.  787,  5  R.  &  Can.  Cas.  469, 
31  Eng.  Ch,  594;  Doo  v.  London,  etc.,  R,  Co., 
1  R.  &  Can.  Cas.  257.  Compare  Bristol,  etc., 
R.  Co.  V.  Somerset,  etc.,  R.  Co.,  22  Wkly.  Rep. 
399,  601.  The  notice  and  the  subsequent  fix- 
ing of  the  price  by  arbitration  together  con- 
stitute a  contract  for  sale  and  purchase  which 
the  courts  will  enforce.  Harding  v.  Metropol- 
itan R.  Co.,  L.  R.  7  Ch.  154,  41  L.  J.  Ch.  371, 
26  L.  T.  Rep.  N.  S.  109,  20  Wkly.  Rep.  321; 
Regent's  Canal  Co.  v.  Ware,  23  Beav.  575,  3 
Jur.  N.  S.  924,  26  L.  J.  Ch.  566,  5  Wkly.  Rep. 
G17;  Mason  v.  Stokes  Bay  Pier,  etc.,  Co.,  32 
L.  J.  Ch.  110,  1  New  Rep.  84,  11  Wkly.  Rep. 
80;  Blount  v.  Great  Southern,  etc.,  R.  Co.,  2 
Ir,  Ch.  40.  And  after  notice  is  given  neither 
party  can  get  rid  of  the  obligation  to  buy  and 
sell.  Metropolitan  R.  Co.  v.  Woodhouse,  11 
Jur.  N.  S.  296,  34  L.  J.  Ch.  297,  12  L.  T. 
Rep.  N.  S.  113,  13  Wkly.  Rep.  516.  If  the 
owner  dies  before  the  contract  is  complete, 
devising  his  estate  to  his  children,  some  of 
whom  are  infants,  the  company  may  file  a 
bill  for  specific  performance.  London,  etc., 
R.  Co.  V.  Bridger,  10  Jur.  N.  S.  650,  10  L.  T. 
Rep.  N.  S.  689,  4  New  Rep.  261,  12  Wkly.  Rep. 
948.  One  who  acquires  an  interest  in  the 
land  after  the  service  of  a  notice  to  treat  is 
not  entitled  to  compensation  {In  re  Mary- 
lebone  Imp.  Act,  L.  R.  12  Eq.  389,  40  L.  J. 
Ch.  697,  25  L.  T.  Rep.  N.  S.  149,  19  Wklv. 
Rep.  1047;  Re  Marvlebone  Imp.  Act,  25  L.  T. 
Rep.  N.  S.  407,  19*^ Wkly.  Rep.  1058;  Carter 
V.  Great  Eastern  R.  Co.,  9  Jur.  N.  S.  618,  8 
L.  T.  Rep.  N.  S.  197),  the  interest  affected 
being  that  which  existed  at  the  date  of  the 
notice  (Tvson  v.  London,  L.  R.  7  C.  P.  18,  41 
L.  J.  C.  P.  6,  25  L.  T.  Rep.  N.  S.  640,  20 
Wkly.  Rep.  112).  A  notice  and  an  offer  by 
the  owner  to  take  a  certain  amount  for  the 
land  do  not  constitute  a  binding  agreement  as 
to  the  price.  In  re  Battersoa  Park  Acts,  9 
Jur.  N.  S.  883,  8  L.  T.  Rep.  N.  S.  623,  11 
Wkly.  Rep.  793.  See  in  this  connection  Inge 
V.  Birmingham,  etc.,  R.  Co.,  1  Smale  &  G. 
347,  1  Wkly.  Rep.  300,  3  De  G.  M.  &  G.  658,  2 
Eq.  R.  80,  2  Wkly.  Rep.  22,  52  Eng.  Ch.  513, 
43  Eng.  Reprint  259. 

Where  notice  was  given  to  the  lessee,  who 
held  under  a  lease  which  contained  a  provi- 
sion giving  the  landlord  the  right  to  resume 
possession  for  the  purpose  of  building,  plant- 
ing, etc.,  the  lessor  had  no  poM^er  to  resume 
possession  under  the  proviso  after  the  com- 
pany had  given  the  notice,  and  the  company 
is  bound  to  pay  the  compensation  to  the 
lessee.  Johnson  v.  Edgware,  etc.,  R.  Co.,  14 
L.  T.  Rep.  N.  S.  45,  14  Wkly.  Rep.  416. 
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A  covenant  in  a  lease  that  the  lessee  shaH 

not  assign  without  the  consent  of  the  lessor 
is  abrogated  by  the  notice  to  treat,  and  a  sub- 
sequent agreement  between  the  compan}'  and 
tlie  lessee  as  to  the  price  of  his  interest. 
Slipper  V.  Tottenham,  etc.,  R.  Co.,  L.  R.  4 
Eq.  112,  36  L.  J.  Ch.  841,  16  L.  T.  Rep.  N.  S. 
446,  15  Wkly.  Rep.  801. 

Notice  superseding  agreement. —  Where  the 
company  entered  into  certain  lands  under  an 
agreement  with  the  owner,  and  as  a  part  of 
the  agreement  it  was  stipulated  that  if  the 
company  desired  additional  land  it  should  be 
paid  for  at  a  stipulated  rate,  if  the  company 
afterward  gives  notice  to  treat  for  such  ad- 
ditional lands  the  notice  supersedes  the  agree- 
ment. Kemp  r.  South-Eastern  R.  Co.,  L.  R. 
7  Ch.  364,  25  L.  T.  Rep.  N.  S.  022,  41  L.  J. 
Ch.  404,  26  L.  T.  Rep.  N.  S.  110,  20  Wkly. 
Rep.  306. 

14.  Tower  v.  Eastern  Counties  R.  Co.,  3 
R.  &  Can.  Cas.  374. 

15.  Rex  X.  Hungerford  Market  Co.,  4  B.  & 
Ad.  327,  1  N.  &  M.  112,  24  E.  C.  L.  148; 
Birch  V.  St.  Marylebone  Parish,  20  L.  T.  Rep. 
N.  S.  697,  17  Wkly.  Rep.  1014.  Except  where 
commissioners  act  on  behalf  of  the  executive 
government.  Steele  v.  Liverpool,  14  Wkly. 
Rep.  311.  But  if  on  serving  the  notice  to  take 
a  part,  the  ovv^ner  serves  a  counter  notice  re- 
quiring the  company  to  take  the  whole,  the 
company  may  Avithdraw  their  notice  and  re- 
fuse to  take  any  part.  Grierson  v.  Cheshire 
Lines'  Committee,  L.  R.  19  Eq.  83,  44  L.  J.  Ch. 
35,  31  L.  T.  Rep.  N.  S.  428,  23  Wkly.  Rep.  68; 
King  r.  Wycombe  R.  Co.,  28  Beav.  104,  6  Jur. 
N.  S.  239,  29  L.  J.  Ch.  462,  2  L.  T.  Rep.  N.  S. 
107 ;  Morrison  v.  Great  Eastern  R.  Co.,  53 
L.  T.  Rep.  N.  S.  384.  See  in  this  connection 
Shepherd  v.  Norwich,  30  Ch.  D.  553,  54  L.  J. 
Ch.  1050,  53  L.  T.  Rep.  N.  S.  251,  33  Wkly. 
Rep.  841. 

16.  Stamps  v.  Birmingham,  etc.,  R.  Co., 
7  Hare  251,  12  Jur.  720,  17  L.  J.  Ch.  431, 
6  R.  &  Can.  Cas.  123,  27  Eng.  Ch.  251,  2 
Phil.  673,  6  R.  &  Can.  Cas.  132,  22  Eng.  Ch. 
673,  41  Eng.  Reprint  1103.  And  it  is  imma- 
terial that  the  first  notice  was  for  land  de- 
signed for  the  railway  itself,  while  the  second 
notice  is  for  land  intended  for  a  station,  the 
act  empowering  the  company  to  do  both. 
Simpson  v.  Lancaster,  etc.,  R.  Co.,  11  Jur. 
879,  4  R.  &  Can.  Cas.  625,  15  Sim.  580,  38 
Eng.  Ch.  580.  It  is  held,  however,  in  Tawney 
V.  Lynn,  etc.,  R.  Co,,  16  L.  J.  Ch.  282,  4 
R.  &  Can.  Cas.  615,  that  where  one  valid 
notice  is  given,  another  and  different  notice, 
describing  a  different  tract,  cannot  be  given 
without  the  consent  of  the  owner.    If  both 
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to  proceed  to  complete  the  purchase  of  tlie  land  as  to  which  it  has  given  notice  to 
treat,  he  cannot  urge  the  delay  of  the  company  as  a  ground  for  interference  by  a 
court  of  equity  witli  the  company's  subsequent  attempt  to  obtain  the  land." 

6.  Ordinances  and  Resolutions.  The  corporation  instituting  condemnation 
])roceedings,  whether  it  be  a  municipal  or  a  })rivate  corporation,  as  a  railroad 
company  for  example,  since  it  must  show  that  the  proper  preliminary  steps  to 
authorize  it  to  institute  the  proceedings  have  been  taken,  must  show  that  it  has 
complied  with  the  statutory  or  charter  requirement  of  a  resolution  or  a  formal 
ordinance. Compliance  must  also  be  shown  with  a  requirement  that  the  same  be 


parties  treat  the  first  notice  as  a  nullity 
a  new  notice  may  be  given.  Tawney  x.  Lvnn, 
etc.,  R.  Co.,  16  L.  J.  Ch.  282,  4  R.  &  Can. 
Cas.  615. 

17.  Pinchin  v.  London,  etc.,  R.  Co.,  5  De  G. 
M.  &  G.  851,  3  Eq.  R.  433,  1  Jur.  N.  S.  241, 
24  L.  J.  Ch.  417,  3  Wkly.  Rep.  125,  54  Eng. 
Ch.  667,  43  Eng.  Reprint  1101. 

Laches  of  the  company  in  following  up  a 
notice  to  treat  will  not  preclude  it  from  en- 
tering on  the  lands.  Willey  r.  South-Eastern 
R.  Co.,  1  Hall  &  T.  56,  13  Jur.  241,  18  L.  J. 
Ch.  201.  1  Macn.  &  G.  58,  0  R.  &  Can.  Cas. 
108,  47  Eng.  Ch.  47,  41  Eng.  Reprint  1184. 
But  compare  Stretton  v.  Great  Western,  etc., 
R.  Co.,  L.  R.  5  Ch.  751,  40  L.  J.  Ch.  50,  23 
L.  T.  Rep.  N.  S.  379,  18  Wkly.  Rep.  1078; 
Hedges  v.  Metropolitan  R.  Co.,  28  Beav.  109, 
6  Jur.  N.  S.  1275,  3  L.  T.  Rep.  N.  S.  643. 
This  is  especially  true  where  the  powers  of 
the  company  are  extended  by  a  subsequent 
act.  Mstalyfera  Iron  Co.  v.  Neath,  etc.,  R. 
Co.,  L.  R.  'l7  Eq.  142,  43  L.  J.  Ch.  476,  29 
L.  T.  Rep.  N.  S.  062,  22  Wkly.  Rep.  149; 
Bentley  r.  Rotherham,  etc..  Local  Bd.  of 
Health,  4  Ch.  D.  588,  46  L.  J.  Ch.  284. 

18.  Los  Angeles  v.  Pomerov,  124  Cal.  597, 
57  Pac.  585;  St.  Louis  r.  Franks,  78  Mo.  41 
[affirming  9  Mo.  App,  579]  ;  In  re  Buffalo, 
78  N.  Y.  362;  People  r.  Whitnev's  Point,  32 
Hun  (N.  Y.)  608;  Toledo  Consol.  St.  R.  Co. 
V.  Toledo  Electric  St.  R.  Co.,  6  Ohio  Cir. 
Ct.  362,  3  Ohio  Cir.  Dec.  493.  And  see  In  re 
Viaduct  on  West  Lackawanna  Ave.,  (Pa.  Com. 
PI.)  3  Lack.  Jur.  273. 

Under  the  Denver  city  charter  which  in 
one  part  confers  on  the  city  council  power  to 
condemn  realty  for  parks,  etc.,  and  in  an- 
other part  provides  that  whenever  the  city 
is  divided  into  park  districts  the  park  com- 
mission may  in  the  name  of  the  city  con- 
demn lands  for  such  purposes,  the  park  com- 
mission cannot  condemn  any  lands  until  it 
is  shown  that  the  city  has  been  divided  into 
park  districts,  or  that  the  council  has  au- 
thorized the  proceeding.  Whitehead  v.  Den- 
ver, 13  Colo.  App.  134,  56  Pac.  913. 

Publication  of  ordinance. —  Although  an  or- 
dinance for  the  opening  and  widening  of  a 
street  has  been  validly  adopted,  yet,  if  the 
council  of  the  city,  without  authority  of  the 
mayor,  tenders  out  of  the  city's  money  a  sum 
sufficient  to  compensate  the  owner,  without 
previous  publication  of  the  ordinance  and  fil- 
ing by  the  owner  of  his  claim  for  damage, 
the  proceedings  are  void.  Bates  r.  Titusville, 
3  Pittsb.  (Pa.)  434. 

Change  of  ordinance. —  Where,  after  dam- 


ages have  been  assessed  under  an  ordinance 
providing  for  a  straight  street,  and  after  the 
time  for  appeal  has  expired,  the  ordinance  is 
changed  so  as  to  call  for  a  crooked  street, 
and  as  a  consequence  the  damages  as  assessed 
are  totally  inadequate,  the  city  has  no  au- 
thority to  take  possession  of  land  by  reason 
of  the  condemnation  proceedings  had.  San 
Antonio  r.  Sullivan,  23  Tex.  Civ.  App.  658, 
57  S.  W.  45. 

When  resolution  not  necessary. —  Under  a 
statute  (X.  Y.  Laws  (1830),  p.  207),  au- 
thorizing canal  commissioners  to  enter  on, 
take  possession  of,  and  use  all  lands,  the 
appropriation  of  which  shall  in  their  judg- 
ment be  necessary  for  the  canal  and  works, 
no  formal  resolution  of  the  canal  commis- 
sioners is  necessary  to  warrant  such  appro- 
priation. Baker  v.  Johnson.  2  Hill  (N.  Y.) 
342. 

If  the  special  charter  of  a  railroad  company 

permits  it  to  condemn  land  for  a  branch  road 
without  filing  a  resolution  of  the  board  of 
directors  with  the  secretary  of  state,  as  re- 
quired by  Ala.  Code,  §  1173,  a  proceeding 
by  the  company  to  condemn  land  for  a  branch 
line  is  valid,  notwithstanding  no  resolution 
had  been  filed.  Tennessee  Coal,  etc.,  Co.  v. 
Birmingham  Southern  R.  Co.,  128  Ala.  526,  29 
So.  455. 

Under  that  section  of  the  Kansas  City 
charter  conferring  on  the  park  board  the 
power  and  duty  of  devising  a  system  of  parks, 
and  giving  the  city  general  authority  to  es- 
tablish parks,  a  proceeding  to  establish  a 
parkway  is  not  invalid  because  there  is  no 
statement  in  the  ordinance  that  the  park 
board  has  devised  a  system  of  parks,  since, 
in  the  absence  of  a  provision  that  such  step 
shall  constitute  a  condition  precedent  to  the 
acquisition  of  a  parkway  by  condemnation,  it 
is  not  a  jurisdictional  fact.  Kansas  Citv  v. 
Mastin,  169  Mo.  80,  68  S.  W.  1037. 

Sufficiency  of  ordinance. — An  ordinance  for 
condemnation  is  not  void  for  failing  to  men- 
tion certain  lots,  if  the  description  of  courses 
and  bounds  contained  in  the  ordinance  neces- 
sarily includes  the  lots.  Joplin  Consol.  Min. 
Co.  V.  Joplin,  124  Mo.  129,  27  S.  W.  406.  In 
proceedings  to  condemn  land  for  a  street  ex- 
tension, where  the  ordinance  for  the  exten- 
sion shows  that  it  was  enacted  by  the  com- 
mon council  of  tlie  city,  and  that  the  extension 
is  within  the  city  limits,  as  described  in  the 
city  charter,  and  the  charter  declares  the 
city  to  be  within  a  certain  county,  the  record 
sufficiently  shows  the  extension  to  be  in  that 
county;  it  will  be  presumed  that  the  city 
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recorded.^^  In  some  instances  a  resolution  is  a  necessary  preliminary  to  the  adop- 
tion of  an  ordinance.-^  Tlie  want  of  these  preliminaries  may,  however,  under 
soma  circnmstancos,  be  supplied  by  a  subsequent  ratification/^^  The  mere  pas- 
sage of  the  ordinance  does  not  make  out  a  'prima  facie  case  of  a  compliance 
with  the  precedent  requirements,^^ 

6.  Instituting  Proceedings.  The  method  of  instituting  condemnation  pro- 
ceedings, as  well  as  wliat  constitutes  the  first  step  therein,  is  regulated  by  the 
statutes,  which  must  be  followed  in  this  as  in  other  respects.^'^  Under  some  statutes 
condemnation  proceedings  may  be  instituted  after  the  land  is  appropriated,  and 
evea  after  the  construction  of  tlie  work,  as  well  as  before.'^^    Where  the  statute 


did  not  by  its  ordinance  extend  the  street 
beyond  its  territorial  limits.  Kansas  City 
t;.  Vineyard,  128  Mo.  75,  30  S.  W.  326.  If 
a  landowner  is  given  due  notice  of  the  pro- 
ceedings, the  mere  fact  that  the  ordinance, 
which  was  enacted  Avithout  notice,  declared 
that  the  lands  in  question  were  "  hereby 
taken  and  condemned,"  does  not  affect  the 
validity  of  the  proceedings.  Joplin  Consol. 
Min.  Co.  V.  Joplin,  124  Mo.  129,  27  S.  W. 
406. 

Ordinance  covering  more  land  than  is  con- 
demned.—  There  is  jurisdiction  to  render  a 
condemnation  judgment,  although  only  a  part 
of  the  lands  for  the  condemnation  of  which 
the  ordinance  provided  is  proceeded  against. 
South  Chicago  City  R.  Co.  f.  Chicago,  196 
111.  490,  63  N.  E.  1046. 

19.  Svennes  v.  West  Salem,  114  Wis.  650, 
91  N.  W.  121. 

20.  Matter  of  Sehreiber,  3  Abb.  N.  Cas. 
(N.  Y. )  68.  Where  a  city  charter  requires 
that  an  ordinance  to  establish  a  street  must 
be  passed  upon  the  unanimous  recommenda- 
tion of  the  board  of  public  improvements,  or 
upon  the  petition  of  the  majority  of  the 
owners,  the  fact  that  the  ordinance  was  based 
on  such  recommendation  or  petition  must  be 
shown  in  order  to  give  the  court  jurisdiction 
of  the  proceeding.  St.  Louis  v.  Gleason,  89 
Mo.  67,  14  S.  W.  768,  93  Mo.  33,  8  S.  W.  348 
\_reversing  15  Mo.  App.  25].  So  too  where  a 
charter  provides  that  no  street  shall  be  ex- 
tended nearer  than  five  hundred  feet  to  a 
street  already  opened,  except  on  the  unani- 
mous recommendation  of  the  board  of  public 
improvements,  such  recommendation  is  in  the 
nature  of  a  jurisdictional  fact.  St.  Louis  v. 
Franks,  78  Mo.  41  {affirming  9  Mo.  App. 
579]. 

The  provision  of  Ind.  Rev.  St.  §  3167,  that 
city  councils,  before  referring  any  matter  of 
condemnation  to  the  city  commissioners,  shall 
first  refer  it  to  an  appropriate  committee, 
who  shall  examine  and  report  on  it,  is  man- 
datory, and  a  failure  to  comply  with  it  is 
fatal.    Madison  v.  Daley,  58  Fed.  751. 

The  Ohio  statute  requiring  a  city  council 
to  pass  a  resolution  when  it  is  deemed  neces- 
sary to  appropriate  private  property  (Gen. 
St.  div.  7,  c.  3,  §  4)  is  modified  when  the 
property  is  required  for  streets,  alleys,  etc., 
by  division  1,  chapter  13,  section  2,  providing 
for  the  adoption  of  an  ordinance,  and  there- 
fore the  resolution  is  not  required  in  such 
oases.  Cincinnati  v.  Mathers,  6  Ohio  Dec. 
(Reprint)  755,  7  Am.  L.  Rec.  734,  4  Cine. 
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L.  Bui.  273.  See  also  Tyler  x.  Columbus,  6 
Ohio  Cir.  Ct.  224. 

21.  Los  Angeles  v.  Pomeroy,  124  Cal.  597, 
57  Pac.  585;  Imler  v.  Springfield,  30  Mo. 
App.  609.  Where  the  directors  of  the  Morris 
aqueduct  determined  on  the  necessit}^  of  ac- 
quiring certain  lands,  although  they  passed 
no  resolution  to  that  effect,  and  the  president 
of  the  company  instituted  condemnation  pro- 
ceedings, and  thereafter  the  directors  by  reso- 
lution approved  such  proceedings  and  di- 
rected their  further  prosecution,  an  order  ap- 
pointing commissioners  in  the  proceedings 
was  held  proper.  Kountze  v.  Morris  Aque- 
duct, 58  N.  J.  L.  303,  33  Atl.  252. 

22.  St.  Louis  r.  Franks,  9  Mo.  App.  579 
[affirmed  in  78  Mo.  41]  ;  Toledo,  etc.,  R.  Co. 
V.  Toledo,  5  Ohio  S.  &  C.  PI.  Dec.  306,  7  Ohio 
N.  P.  285. 

23.  In  California,  under  Pol.  Code,  §  2690, 
which  provides  that  the  board  of  highway 
supervisors  shall  direct  proceedings  against 
all  owners  Avho  shall  not  accept  the  award 
of  damages  for  laying  out  a  road,  an  order 
merely  stating  in  general  terms  that  the  suit 
be  brought  against  the  non-consenting  land- 
owners is  sufficient.  Monterev  County  v. 
Gushing,  83  Cal.  507,  23  Pac.  700. 

In  Missouri,  in  proceedings  by  a  railway 
company  against  a  non-resident,  the  court 
has  jurisdiction  of  the  subject-matter  and  of 
the  person  after  the  petition  has  been  filed 
and  the  notice  published  as  provided  by  the 
statute.  Chicago,  etc.,  R.  Co.  v.  Swan,  120 
Mo.  30,  25  S.  W.  534. 

In  New  York  condemnation  proceedings 
are  instituted  when  the  maps  showing  the 
property  intended  to  be  appropriated  are  filed 
in  the  proper  offices,  and  not  when  the  appli- 
cation is  first  made  to  the  court.  McCrea 
V.  Champlain,  35  N.  Y.  App.  Div.  89,  55 
N.  Y.  Suppl.  125.  Under  N.  Y.  Laws  (1895), 
c.  986,  authorizing  the  city  of  New  York 
to  construct  a  bridge  over  the  Harlem  river 
and  to  acquire  title  to  the  land  necessary  for 
the  bridge  and  its  approaches,  with  necessary 
abutments,  and  giving  it  power  to  acquire 
any  right  necessary  for  temporary  purposes, 
a  single  proceeding  for  the  purpose  of  build- 
ing a  bridge  with  its  approaches,  and  at  the 
same  time  widening  the  streets  leading  to 
the  bridge,  is  proper.  Matter  of  New  York, 
174  N.  Y.  26,  65  N.  E.  584  [affirming  74 
N.  Y.  App.  Div.  197,  77  N.  Y.  Suppl. 
737]. 

24.  Coster  v.  New  Jersey  R.,  etc.,  Co.,  24 
N.  J.  L.  730;  Jones  r.  Franklin  County,  130 


EMINENT  DOMAIN 


[16  Cye.]  829 


fixes  the  time  witliin  which  tlie  proceedings  must  be  commenced,  such  provision 
must  be  strictly  complied  with.'^^  The  proceedings  may  be  commenced  either  in 
term-time  or  in  vacation  .^^ 

7.  Giving  Bond  or  Other  Security.  It  is  not  an  unusual  statutory  require- 
ment that  the  condenming  party  shall  before  commencing  proceedings  give  to  the 
owner  a  bond,  make  a  deposit  of  mone}^  or  in  some  other  way  secure  to  him  the 
payment  of  the  compensation  which  may  be  awarded  liim  and  the  expenses 
incurred  by  him,  and  the  requirements  in  this  respect  must  be  complied  with.^'' 
By  some  statutes  it  is  required  that  the  necessity  of  the  improvement  must  be 
determined  before  the  bond  is  approved.^^ 

8.  Waiver  of  Objections  For  Non-Compliance.  Where  the  condemning  party 
has  omitted  to  take  some  step  which  is  made  a  prerequisite  to  the  institution  of 
the  proceedings  the  owner  may  waive  the  defect.^^    Thus  he  may  waive  the 


N.  C.  451,  42  S.  E.  144;  Ohio  Southern  R. 
Co.  V.  Hinkle,  1  Ohio  S.  &  C.  PI.  Dec.  682, 
1  Ohio  N.  P.  63 ;  Mifflin  v.  Southwark,  5  Serg. 
&  R.  (Pa.)  69.  Under  the  charter  of  the 
New  Jersey  Railroad  Company  empowering 
it  to  acquire  without  the  consent  of  the 
owner  the  requisite  land  and  materials  for 
the  construction  of  a  continuous  line  of  road 
between  certain  designated  termini,  without 
expressly  limiting  the  time  within  which 
proceedings  for  the  purpose  should  be  insti- 
tuted, it  was  held  that  the  company  might 
institute  proceedings  to  acquire  a  title  in  fee 
of  the  land  over  which  their  road  had  been 
constructed,  whenever  such  acquisition  of 
title  was  necessary.  Coster  r.  New  Jersey  R., 
etc.,  Co.,  23  N.  J.  L.  227.  There  was  a  de- 
cision to  like  efiect  under  a  Maryland  stat- 
ute. Hopkins  v.  Philadelphia,  etc.,  R.  Co., 
94  Md.  257,  51  Atl.  404. 

Effect  as  to  antecedent  trespass. —  While 
the  proceedings  may  be  instituted  after  the 
appropriation  of  the  land  by  plaintiff,  this 
will  not  cure  the  antecedent  trespass.  Cory 
V.  Chicago,  etc.,  R.  Co.,  100  Mo.  282,  13 
S.  W.  346. 

25.  Danforth  r.  Groton  Water  Co.,  176 
Mass.  118,  57  N.  E.  351. 

In  Connecticut  the  statute  providing  that 
no  land  shall  be  taken  for  railroad  purposes 
without  the  consent  of  its  ov*^nei-,  except 
within  two  years  after  the  approval  of  the 
location  of  the  route  by  the  railroad  commis- 
sioners, applies  to  all  railroads,  whether  or- 
ganized under  a  special  charter  or  the  gen- 
eral law.  Hartford,  etc.,  R.  Co.  v.  Mon- 
tague, 72  Conn.  687,  45  Atl.  961. 

In  Illinois,  if  notice  is  given  by  the  com- 
pany that  application  will  be  made  for  the 
appointment  of  commissioners  on  a  specified 
day  during  a  term  of  court,  the  company  is 
not  restricted  to  that  day,  but  may  apply 
on  a  subsequent  day  of  the  term,  the  term 
being  regarded  by  legal  intendment  as  but 
one  day  for  the  purpose  of  such  an  applica- 
tion. Chicago,  etc.,  R.  Co.  r.  Chamberlain,  84 
111.  333. 

26.  Click  V.  Western  North  Carolina  R. 
Co.,  98  N.  C.  390,  4  S.  E.  183. 

21.  Ex  p.  Reynolds,  52  Ark.  330,  12  S.  W. 
570;  Madera  County  v.  Raymond  Granite 
Co.,  139  Cal.  128,  72  Pac.  9i5,  989;  Sutter 
County  V.  Tisdale,  136  Cal.  474,  69  Pac.  141; 


Bigelow  V.  Pittsburg,  189  Pa.  St.  455,  42  Atl. 
110;  Michael  V.  Crescent  Pipe  Line  Co.,  159 
Pa.  St.  99,  28  Atl.  204;  Zanziger  v.  Wayne 
Electric  Light  Co.,  6  Pa.  Dist.  577;  Chester 
Rolling  Mills  v.  Grannan,  1  Del.  Co.  (Pa.) 
379.  Where  a  city  seeks  to  appropriate  land 
for  public  purposes,  it  cannot  delay  or  defeat 
the  proceedings  brought  by  an  owner  to  re- 
cover compensation  by  failing  to  file  the 
bond,  required  by  the  statute  as  a  condition 
precedent  to  its  taking  possession  or  institut- 
ing the  proceedings  on  its  own  behalf.  In  re 
Delafield,  109  Fed.  577.  If  the  company  of- 
fers the  property-owner  the  required  bond, 
and  the  owner  takes  and  holds  it  for  several 
months,  the  burden  is  on  him  to  show  that 
he  did  not  intend  to  accept  it  as  security  for 
his  damages.  Studebaker  v.  New  Castle  Gas 
Co.,  7  Pa.  Super.  Ct.  641. 

The  approval  by  the  supervisors  of  the 
bond  accompanying  the  petition  for  the  lay- 
ing out  of  a  road  is  equivalent  to  a  declara- 
tion that  the  sum  named  in  the  bond  is 
double  the  amount  of  probable  cost,  as  re- 
quired by  statute.  Sutter  County  v.  Tisdale, 
136  Cal.  474,  69  Pac.  141. 

In  an  action  on  a  bond  conditioned  to  be 
void  if  the  railroad  company  executing  it 
shall  pay  the  damages  after  they  have  been 
agreed  upon  or  assessed  in  the  manner  pro- 
vided for  by  law,  a  statement  which  alleges 
that  in  proceedings  to  ascertain  the  damages 
the  railroad  had  fraudulently  procured  a 
judgment  for  a  certain  amount  to  be  entered 
for  plaintiff"  does  not  show  a  breach  of  the 
condition.  Harris  v.  Schuylkill  River  East 
Side  R.  Co.,  159  Pa.  St.  468,  28  Atl.  296. 

Giving  bond  as  a  prerequisite  to  taking 
possession  see  supra,  XI,  D,  7. 

28.  In  rc  Bessemer  Coke  Co.,  5  Pa.  Dist. 
765.  But  in  Pennsylvania  on  a  petition  to 
approve  a  bond  tendered  by  a  railroad  com- 
pany the  court  will  not  determine  questions 
which  involve  the  legal  or  constitutional 
power  to  take,  since  jurisdiction  of  the  su- 
pervision and  control  of  all  corporations 
other  than  those  of  a  municipal  character  is 
committed  to  the  equity  courts.  In  re  Ban- 
gor, etc.,  R.  Co.,  8  Pa.  Dist.  65. 

29.  Embury  v.  Conner,  3  N.  Y.  511,  53  Am. 
Dec.  325. 

Where  land  is  to  be  taken  in  invitum,  the 

assent  of  the  owner  is  not  to  be  implied,  or 
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objection  that  there  has  been  no  attempt  at  an  agreement  as  to  the  price,^^  that 
the  surveys  and  plans  were  not  siifficient,^^  that  a  sunnnons  was  improperly 
ifcsued,^^  or  that  tlie  notice  was  defective.^"^ 

E.  Statute  OF  Charter  Governing*  Proceeding's  — l.  In  General.  Where 
the  charter  of  the  corporation  contains  a  provision  as  to  the  manner  in  which  it 
shall  condemn  tlie  lands  necessary  for  its  purposes,  the  method  pointed  out  must 
be  followed,  and  not  that  prescribed  by  tlie  general  law,^  especially  where  the 
company  was  incorporated  prior  to  the  enactment  of  the  general  law.^^  This  rule 
does  not  apply,  however,  vvhere  the  charter  of  a  corporation  does  not  prescribe 
the  mode  of  condemning  land,^^  or  where  a  general  law.  passed  subsequent  to  the 
charter,  and  which  purports  to  deal  with  the  entire  subject,  may  be  held  to  super- 
sede the  charter  in  this  respect.^^  In  some  instances  it  is  held  that  the  company 
has  the  option  to  proceed  under  its  charter  or  under  the  general  law.'^'^  Tiie 
question  as  to  whether  proceedings  may  or  should  be  brought  under  a  particular 
statute,  and  the  operation  and  effect  of  the  statute,  depend  of  course  on  the 
circumstances  and  on  the  construction  of  the  statute,  so  that  wo  general  rule  can  be 


his  rights  considered  AA'aived,  by  anything  less 
than  an  affirmative  act.  His  mere  default 
in  failing  to  appear  and  object  to  the  pro- 
ceedings is  not  to  be  regarded  as  a  dedication 
of  his  land  to  the  public.  Quackenbush  r. 
District  of  Columbia,  20  D.  C.  300. 

30.  U.  S.  V.  Reed,  56  Mo.  565. 

31.  Matter  of  New  York,  etc.,  R.  Co.,  21 
How.  Pr.  (N.  Y.)  434;  Great  Falls  Mfg.  Co. 
f.  Garland,  124  U.  S.  581,  8  S.  Ct.  631,  31 
L.  ed.  527. 

32.  St.  Louis,  etc.,  R.  Co.  f.  Donovan,  149 
Mo.  93,  50  S.  W.  286. 

Waiver  by  appearance  see  supra,  XI,  I,  1,  b. 

33.  Graves  v.  Middletown,  137  Ind.  400, 
37  N.  E.  157;  Great  Falls  Mfg.  Co.  v.  Gar- 
land, 124  U.  S.  581,  8  S.  Ct.  631,  31  L.  ed. 
527. 

Waiver  by  appearance  see  supra,  XI,  I,  1,  b. 
In  a  proceeding  before  the  board  of  select- 
men for  the  laying  out  of  a  cemetery,  the 

failure  of  the  owner,  who  has  had  notice,  to 
object  that  notice  was  not  given  to  the  town 
clerk,  is  a  waiver  of  such  defect.  Crowell  v. 
Londonderry,  63  N.  H.  42. 

34.  Kearney  Tp.  i\  Ballantine,  54  N.  J.  L. 
194,  23  Atl.  821  [a,ffirming  52  N.  J.  L.  338,  19 
Atl.  792]  ;  Visscher  v.  Hudson  River  R.  Co., 
15  Barb.  (N.  Y.)  37;  Hudson  River  R.  Co. 
V.  Cutwater,  3  Sandf.  (N.  Y.)  689;  Norfolk 
Southern  R.  Co.  v.  Ely,  95  N.  C.  77;  Snyder 
V.  Pennsylvania  R.  Co.,  55  Pa.  St.  340;  Sum- 
my  V.  Pennsylvania  R.  Co.,  2  Leg.  Op.  (Pa.) 
56.  The  rule  applies,  although  the  general 
act  provides  that  existing  railroads  shall  be 
subject  to  its  provisions  when  not  inconsist- 
ent with  the  provisions  of  their  charters. 
Visscher  v.  Hudson  River  R.  Co.,  supra.  See 
also  supra,  XI,  B. 

Municipal  corporations. —  Where  the  charter 
cf  a  city  is  declared  to  be  a  public  act,  and 
the  city  has  never  availed  itself  of  the  gen- 
eral laws  governing  cities  and  their  classifi- 
cations, so  as  to  change  the  conditions  of 
its  organization,  it  will  be  held  that  the  city 
is  still  acting  under  its  special  charter,  and 
condemnation  proceedings  must  conform  to 
the  provisions  of  its  charter,  and  not  to  those 
of  the  general  law  governing  cities  of  its 
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class.  Springfield  r.  Whitlock,  34  Mo.  App. 
642. 

35.  Snyder  r.  Pennsylvania  R.  Co.,  55  Pa. 
St.  340. 

36.  Mabire  t'.  New  Orleans  Canal,  etc.,  Co., 
11  La.  83,  30  Am.  Dec.  710. 

37.  Dulaney  v.  National  Turnpike  Road 
Co.,  5  Ky.  L.  Rep.  512;  Hunt  r.  Card,  94 
Me.  386,  47  Atl.  921 ;  Kearney  Tp.  f.  Ballan- 
tine, 54  N.  J.  L.  194,  23  Atl.  821  laffirminy 
52  N.  J.  L.  338,  19  Atl.  702].  Thus  the 
New  Jersey  act  of  March  24,  1885,  relating 
to  sewers  (Suppl.  Fi,ev.  p.  508),  is  a  general 
law  in  force  in  all  the  cities  of  the  state, 
purports  to  deal  with  the  entire  subject  of 
the  drainage  of  a  neighborhood,  as  distin- 
guished from  local  sewerage,  and  operates  to 
supersede  the  special  provisions  on  the  same 
subject  in  the  city  charters,  except  so  far  as 
their  provisions  are  retained  or  adopted  by 
the  act.  Vreeland  V.  Jersey  City,  54  N.  J.  L. 
49,  22  Atl.  1052. 

Railroad  companies, — -Where  a  railroad 
charter  prescribed  the  method  by  which  lands 
should  be  condemned,  and  further  provided 
that  the  charter  should  be  void  unless  the 
road  was  completed  in  five  years,  but  before 
that  period  had  elapsed  the  legislature  ex- 
tended the  time  and  made  the  charter  subject 
to  all  general  railroad  laws  subsequently 
passed,  it  was  held  that  the  company  was 
obliged  to  proceed  according  to  its  charter 
for  the  time  between  the  passage  of  a  general 
act  and  the  time  such  general  act  went  into 
effect.  Croft  v.  Bennington,  etc.,  R.  Co.,  64 
Vt.  1,  23  Atl.  922.  ^  Where  the  Port  Royal 
Railroad  Company  in  South  Carolina  was 
chartered  in  1857,  and  the  charter  was  re- 
newed in  1870,  and  the  charter  of  1857  pre- 
scribed the  mode  for  condemning  lands,  but 
by  a  general  act  passed  in  1868  a  different 
mode  was  prescribed,  it  was  held  that  the 
company  must  proceed  after  the  renewal  of 
its  charter  in  the  mode  prescribed  bv  the  act 
of  1868.  McCrea  v.  Port  Royal  R.  Co.,  3- 
Rich.  (S.  C.)  381,  16  Am.  Rep.  729. 

38.  East  St.  Louis,  etc.,  R.  Co.  r.  Belle- 
ville City  R.  Co.,  159  111.  544,  42  N.  E.  974; 
Williams  v.  Council  Bluffs,  85  Iowa  735,  52 
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IhiM  dovvii.^^  If  there  are  several  distinct  statutes  under  which  a  corporation  may 
condemn  lands,  proceedings  commenced  under  any  one  must  be  conducted 
tlirougliout  under  tliat  statute,  and  tliey  cannot  be  supported  or  helped  out  bj'  a 
i-esort  to  any  otLer.'*'^  The  provisions  of  the  statutes  of  other  states  cannot  affect 
the  proceedings.^^ 

2.  Change  or  Repeal  of  Statutes.  The  general  rule  is  that  if  a  statute  is 
changed  while  condemnation  proceedings  are  pending  the  damages  are  to  be 
assessed  under  the  new.  law,"*'^  although  this  rule  is  subject  to  some  excep- 


N.  W.  349 ;  Arnold  i\  Council  Bluffs,  85  Iowa 
441,  52  N.  W.  347;  Cory  t.  Chicago,  etc.,  R. 
Co.,  100  Mo.  282,  13  S.  W.  346;  Shroder  v. 
Lancaster,  170  Pa.  St.  136,  32  Atl.  587. 

39.  For  decisions  as  to  particular  statutes 
of  local  interest  only  see  the  following  cases: 

Illinois. —  Pittsburg,  etc.,  R.  Co.  v.  Reich, 
101  111.  157  (act  of  Feb.  8,  1861,  to  perfect 
the  title  of  the  purchasers  of  the  Pittsburg, 
Ft.  Wayne  &  Chicago  railroad,  etc.)  ;  People 
V.  Wells,  12  111.  102  (act  of  1843  transferring 
the  Illinois  and  Michigan  canal  to  a  board 
of  trustees,  etc.,  and  act  of  1847,  as  to  claims 
for  damages  from  construction  of  the  canal ) . 

Indiana. —  McMahon  v.  Cincinnati,  etc., 
Short-Line  R.  Co.,  5  Ind.  413,  act  of  May  11, 
1852,  providing  for  the  incorporation  of  rail- 
road companies,  and  act  of  June  18,  1852,  re- 
lating to  assessment  of  damages  for  land 
taken  by  a  railroad  company. 

Louisiana. —  Fusel ier  r.  Iberia  Parish  Po- 
lice Jury,  109  La.  551,  33  So.  597,  holding 
that  when  the  police  jury  of  a  parish  wishes 
to  acquire  a  site  for  a  court-house  or  jail,  the 
land  must  be  condemned  under  article  2630 
of  the  civil  code,  as  amended  by  the  acts  of 
1886  and  1896. 

Michigan. —  Clay  v.  Penoyer  Creek  Imp. 
Co.,  34  Mich.  204,  holding  the  act  of  April 
5,  1869,  authorizing  corporations  for  improv- 
ing the  navigation  of  rivers,  fatally  defective 
in  not  providing  for  the  appointment  of  com- 
missioners or  pointing  out  their  duties. 

New  York. —  In  re  Southern  Boulevard  R. 
Co.,  146  N.  Y.  352,  40  N.  E.  1000  (effect  of 
Laws  (1887),  c.  723,  excepting  railroad  com- 
panies organized  under  Laws  (1884),  c.  252, 
from  the  prohibition  of  Laws  (1867),  c.  290, 
§  24,  against  the  construction  of  rail  or 
tramways  on  the  boulevard  created  by  the 
act,  without  special  legislative  authority)  ; 
In  re  Brooklyn  LTnion  Ferry  Co.,  98  N.  Y. 
139  (holding  that  the  act  of  1882  (Laws 
(1882),  c.  259),  directing  that  the  right  of 
a  ferry  company  to  use  a  pier  and  the  ad- 
joining land  under  water  shall  be  acquired 
"  in  the  manner  and  by  the  proceedings  pro- 
vided by  law  for  acquiring  title  to  lands  for 
railroad  use,"  is  a  sufficiently  definite  refer- 
ence to  the  general  railroad  act)  ;  Connolly 
r.  Van  Wyck,  35  Misc.  746,  72  N.  Y.  Suppl. 
382  (validity  and  effect  of  Laws  (1899), 
c.  652,  §  2,  giving  the  East  river  bridge  com- 
mission the  power  to  condemn  land)  ;  In  re 
Metropolitan  El.  R.  Co.,  2  N.  Y.  Suppl.  278 
(rights  and  procedure  by  the  Metropolitan 
Elevated  Railwav  Company  under  Laws 
(1850),  c.  140;  LaAvs  (1866),  c.  697;  Laws 
(1867),  e.  489;  Laws  (1872),  c.  885;  Laws 
(1875),  cc.  595,  606). 


Pennsylvania. — Power  v.  Ridgway  Borough, 
149  Pa.  St.  317,  24  Atl.  307  (holding  that  the 
act  of  May  24,  1878,  Pub.  Laws,  129,  pro- 
viding that  when  the  authorities  of  any  bor- 
ough shall  change  the  grade  of  a  street  or 
alley,  or  in  any  way  alter  or  injure  the  same, 
the  remedy  shall  be  a  special  proceeding  by 
view,  applies  to  the  case  of  the  rebuilding 
in  a  different  manner  of  a  bridge  which  i'? 
part  of  a  public  highway)  ;  £"^1?  p.  Broomal,  1 
Del.  Co.  79  (statute  authorizing  borough 
to  lay  water-pipes  "  as  in  cases  of  public 
road  or  bridge  damages  " )  :  In  re  Rovers- 
ford  Toll  Bridge,  2  Montg.  Co.  Rep.  21,  61 
(proceedings  under  act  of  Feb.  27,  1839,  in- 
corporating the  Royersford  Bridge  Company, 
and  not  under  the  general  act  of  May  8, 
1876). 

Rhode  Island. —  In  re  Condemnation  of  Cer- 
tain Land,  19  R.  I.  326,  33  Atl.  448,  proceed- 
ings under  Pub.  Laws,  c.  285,  by  the  board  oi 
commissioners  created  by  Pub.  Laws,  c.  1201, 
with  power  to  acquire  a  site  for  a  new  state 
house. 

Texas. —  Telephone  Tel.  Co.  v.  Forke,  2  Tex. 
App.  Civ.  Cas.  §  365,  proceedings  to  condemn 
right  of  way  in  behalf  of  a  telegraph  com- 
pany are,  under  Rev.  St.  art.  263,  the  same 
as  those  provided  in  the  case  of  railroads. 

Virginia. — Plecker  v.  Rhodes,  30  Gratt.  795, 
holding  that  the  act  of  March  6,  1874,  au- 
thorizing the  erection  of  a  toll-bridge  and 
the  purchase  or  condemnation  of  land  there- 
for in  the  mode  prescribed  by  law,  authorizes 
proceedings  under  the  general  act,  Code 
(1873),  c.  52,  governing  proceedings  to  con- 
demn land,  although  the  latter  act  does  not 
refer  to  toll-bridges. 

West  Virginia. —  The  act  of  April  3,  1873, 
which  prescribed  the  method  by  which  rail- 
road companies  should  become  entitled  to 
lands  superseded  the  provisions  of  the  code 
of  1866  in  that  regard.  Chesapeake,  etc.,  R. 
Co.  V.  Patton,  9  W.  Va.  648. 

40.  Peoria,  etc.,  R.  Co.  v.  Laurie,  63  III. 
264;  Enterprise  r.  Smith,  62  Kan.  815,  62 
Pac.  324.  After  a  railroad  company  had 
elected  to  proceed  under  the  Illinois  act  of 
1852,  it  was  held  that  it  would  not  be  allowed 
to  amend  so  as  to  proceed  under  the  prior  act 
of  1845.  Peoria,  etc.,  R.  Co.  r.  Black,  58  111. 
33.  This  rule  does  not  affect  the  general 
rule  that  all  the  acts  on  the  subject  must  be 
construed  together.  Wheelock  v.  Young,  4 
Wend.  (N.  Y.)  647. 

41.  Pittsburg,  etc.,  R.  Co.  v.  Reich,  101  111. 
157. 

42.  Springfield,  etc.,  R.  Co.  r.  Hall,  67  111. 
99;  Dantorth  r.  Groton  Water  Co.,  178  Mass. 
472,  59  N.  E.  1033,  86  Am.  St.  Rep.  495; 
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tioris.^^  Where  proceedings  prescribed  in  a  general  statute  are  exclusive  of  all 
special  proceedings,  tliis  operates  as  a  repeal  of  the  charter  or  special  act,  so  far 
as  relates  to  the  proceedings/*  A  statute  prescribing  methods  of  procedure  is 
repealed  by  a  sul)sequent  statute  which  prescribes  methods  inconsistent  witli  the 
former.^^ 

F.  Tribunal  and  Venue  — l.  The  Tribunal.  Wliere  property  is  taken  or 
injured  under  the  power  of  eminent  domain,  the  compensation  to  which  the 
owner  is  entitled  is  to  be  fixed  by  the  established  judicial  tribunals  of  the  state.^® 
If  the  constitution  is  silent  as  to  the  method  by  which  the  compensation  shall  be 
ascertained  and  paid,  tliis  gives  the  legislature  discretionary  power  in  the  matter ; 
but. the  owner  has  the  right  to  demand  that  an  impartial  tribunal  shall  be  pro- 
vided, and  that  an  opportunity  for  a  hearing  shall  be  given  him/'  Where  the 
statute  provides  that  a  proceeding  shall  be  by  a  court,  that  term  may  be  con- 
strued to  mean  the  judge  of  the  court,  or  to  include  the  judge  and  jury,  accord- 
ing to  the  connection  and  the  object  of  its  use/^    In  some  states  the  condemning 


Matter  of  One  Hundred  and  Sixty-Ninth  St., 
26  Misc.  (N.  Y.)  257,  56  N.  Y.  Suppl.  819 
[affirmed  in  40  N.  Y.  App.  Div.  452,  58  N.  Y. 
Suppl.  100  (affirmed  in  161  N.  Y.  622,  55 
N.  E.  1097)];  Gulf,  etc.,  R.  Co.  v.  South- 
western Tel.,  etc.,  Co.,  25  Tex.  Civ.  App.  488, 
61  S.  W.  406.  If  after  the  proceedings  are 
instituted  by  a  city  its  charter  is  changed 
the  proceedings  begun  under  the  former  char- 
ter are  valid,  on  the  de  facto  principle.  St. 
Louis  r.  Stoddard,  15  Mo.  App.  173. 

43.  Emerson  v.  Western  Union  R.  Co.,  75 
111.  176;  In  re  Spring  Garden  Road,  43  Pa. 
St.  144. 

44.  Arkansas. —  Organ  v.  Memphis,  etc.,  R. 
Co.,  51  Ark.  235,  11  S.  W.  96. 

Illinois. —  Taylor  v.  Pettijohn,  24  111.  312. 

Kentucky. —  Louisville  Park  Com'rs  v.  Du 
Pont,  110  Ky.  743,  62  S.  W.  891,  23  Ky.  L. 
Rep.  106;  Tracy  v.  Elizabethtown,  etc.,  R. 
Co.,  85  Ky.  270,  3  S.  W.  168,  8  Ky.  L.  Rep. 
922. 

West  Virginia. —  Herron  v.  Carson,  26 
W.  Va.  62. 

Wisconsin. —  Sherman  v.  Milwaukee,  etc., 
R.  Co.,  40  Wis.  645. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain,'* 
§  455. 

45.  Clarkson  v.  Hudson  River  R.  Co.,  12 
N.  Y.  304 ;  In  re  Pennsburg  Alley,  2  Pa.  Dist. 
136,  12  Pa.  Co.  Ct.  213;  Clayton's  Case,  1 
Walk.  (Pa.)  527.    See,  generally,  Statutes. 

46.  Ames  D.  Lake  Superior,  etc.,  R.  Co.,  21 
Minn.  241;  Fisher's  Petition,  178  Pa.  St. 
325,  35  Atl.  922.  In  Illinois  it  has  been 
held  that  the  determination  of  what  is  just 
compensation  for  the  taking  of  private  prop- 
erty for  a  public  use  i«  a  judicial  act,  which 
can  only  be  performed  by  the  judiciary,  and 
that  it  cannot  be  conferred  on  persons  not  of 
the  judicial  department,  such  as  the  com- 
missioners of  the  board  of  public  works 
of  a  city.  Rich  v.  Chicago,  59  111.  286.  Com- 
pare, however,  infra,  XI,  M,  2. 

Right  of  the  parties  to  submit  the  question 
of  damages  to  arbitration  see  infra,  XI,  M, 
2,  b. 

47.  Boston  El.  R.  Co.  v.  Presho,  174  Mass. 
99,  54  N.  E.  348;  Bruggerman  v.  True,  25 
Minn.  123  [distinguishing  Langford  V.  Ram- 
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sey  County  Com'rs,  16  Minn.  375] ;  Branson 
V.  Gee,  25  Oreg.  462,  36  Pac.  527,  24  L.  R.  A. 
355.  While  the  legislature  must  provide  an 
impartial  tribunal,  it  may  determine  the 
character  of  such  tribunal,  whether  it  shall 
be  a  jury,  or  a  court  without  a  jury,  or  com- 
missioners. Ames  V.  Lake  Superior,  etc.,  R. 
Co.,  21  Minn.  241.  It  has  been  said  in  Oregon 
that  it  does  not  matter  that  the  owner  has 
no  voice  in  choosing  the  assessors  of  his  dam- 
ages; that  the  county  court,  composed  of  the 
supervisors  and  the  judge,  acts  in  such  a 
matter  judicially,  and  must  be  deemed  an 
impartial  tribunal.  Branson  v.  Gee,  25  Oreg. 
462,  36  Pac.  527,  24  L.  R.  A.  355.  When  the 
power  to  condemn  is  vested  in  one  tribunal, 
it  cannot  be  exercised  by  another ;  but  when 
two  or  more  tribunals  are  required  to  act 
conjointly,  as  for  instance  a  city  board  of 
public  improvements  and  the  circuit  court, 
neither  can  act  alone.  St.  Louis  v.  Gleason, 
93  Mo.  33,  8  S.  W.  348. 

48.  Ames  v.  Lake  Superior,  etc.,  R.  Co.,  21 
Minn.  241 ;  Click  v.  Western  North  Carolina 
R.  Co.,  98  N.  C.  390,  4  S.  E.  183 ;  Gold  v.  Ver- 
mont Cent.  R.  Co.,  19  Vt.  478.  Resort  must 
be  had,  for  the  purpose  of  determining  the 
form  of  trial,  where  there  is  no  express  legis- 
lative provision  other  than  the  use  of  the 
general  term,  to  the  nature  of  the  questions 
submitted  to  the  court,  and  the  mode  of  de- 
termining similar  questions  previously  in  use. 
Gold  V.  Vermont  Cent.  R.  Co.,  19  Vt.  478. 
Ohio  Rev,  St.  §  6448,  in  giving  the  probate 
court  jurisdiction  of  an  action  by  the  owner 
to  compel  the  condemnation  of  land  occupied 
by  a  corporation  and  the  payment  of  com- 
pensation, impliedly  also  gives  jurisdiction 
to  impanel  a  jury  and  try  the  question  of  the 
owner's  title  to  the  land  when  it  is  denied 
by  the  corporation.  Lawrence  R.  Co.  v. 
O'Harra,  48  Ohio  St.  343,  28  N.  E.  175.  But 
in  Michigan  it  has  been  held  that  a  judge  or 
circuit  court  commissioner  "  attending "  a 
jury  forms  no  part  of  the  special  tribunal, 
and  his  functions  are  at  most  advisory.  To- 
ledo, etc.,  R.  Co.  V.  Dunlap,  47  Mich.  456,  11 
N.  W.  271.  See  also  Smith  v.  Wilton  School 
Dist.  No.  2,  40  Mich.  143.  Since  Cal.  Const, 
art.  6,  §  8,  provides  that  county  courts  shall 
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party  has  the  election  to  apply  to  either  of  two  courts  but  when  it  has  made 
its  election,  it  cannot,  because  dissatisfied  with  a  verdict  in  the  court  of  its 
choice,  commence  proceedings  de  novo  in  the  other,  although  the  latter  be  a 
court  of  superior  jurisdiction  to  the  former.^*^  Congress  has  power  to  clothe  the 
federal  courts  witli  autliority  to  entertain  jurisdiction  of  condemnation  proceed- 
ings in  behalf  of  the  general  government,  or  it  may  confer  that  power  upon  the 
state  courts.^^  In  most  of  the  states  certain  courts  have  been  specially  designated 
by  statute  or  by  the  constitution  for  condemnation  proceedings.^^ 


have  jurisdiction  of  special  cases  and  pro- 
ceedings not  otherwise  provided  for,  a  stat- 
ute conferring  on  the  county  judge  jurisdic- 
tion of  condemnation  proceedings  is  void. 
Spencer  Creek  Water  Co.  v.  Vallejo,  48  Cal. 
70.  Proceedings  in  Missouri  to  condemn  land 
for  a  railroad  right  of  way  are  purely  statu- 
tory, and  the  powers  possessed  by  the  judge 
at  chambers  or  by  the  court,  in  appointing 
commissioners,  reviewing  and  setting  aside 
their  report,  and  appointing  new  commission- 
ers, are  prescribed  and  limited  by  the  stat- 
ute, and  can  only  be  exercised  in  the  manner 
thus  prescribed.  Gray  r.  St.  Louis,  etc..  R. 
Co.,  81  Mo.  126.    See  also  supra,  XI,  B,  C,  D. 

49.  Toluca,  etc.,  E.  Co.  r.  Haws,  194  111. 
92,  62  N.  E.  312;  Central  Bridge  Corp.  v. 
Lowell,  4  Gray  (Mass.)  474;  Cincinnati 
Southern  R.  Co.  v.  O'Meara,  7  Ohio  Dec.  (Re- 
print) 346,  2  Cine.  L.  Bui.  142. 

50.  Hughes  v.  Lake  Erie,  etc.,  R.  Co.,  21 
Ind.  175 ;  Central  Bridge  Corp.  v.  Lowell,  4 
Gray  (Mass.)  474;  Cincinnati  Southern  R. 
Co.  V.  O'Meara,  7  Ohio  Dec.  (Reprint)  346,  2 
Cine.  L.  Bui.  142.  In  Ohio  proceedings  had 
in  the  probate  court  may  be  pleaded  in  bar 
of  an  action  subsequently  brought  in  a  court 
of  common  pleas.  Toledo  v.  Preston,  50  Ohio 
St.  361,  34  N.  E.  353. 

51.  Gilmer  f.  Lime  Point,  18  Cal.  229; 
Chappell  V.  U.  S.,  81  Fed.  764,  26  C.  C.  A. 
600;  U.  S.  V.  Block  121,  24  Fed.  Cas.  No. 
14,610,  3  Biss.  208.  Congress  may  also  confer 
upon  the  federal  courts  authority  to  proceed 
in  the  condemnation  of  property  in  conformity 
with  a  particular  state  statute.  U.  S.  v.  Block 
121,  supra.  Where  a  railroad  is  in  the  pos- 
session of  the  federal  court  through  its  re- 
ceiver, a  telegraph  company  cannot  condemn 
the  right  of  way  by  proceedings  in  the  state 
court,  unless  they  are  instituted  with  the  con- 
sent of  the  federal  court.  Western  Union 
Tel.  Co.  V.  Atlantic,  etc..  Tel.  Co.,  29  Fed.  Cas. 
No.  17,445,  7  Biss.  367. 

52.  As  to '  the  construction  of  statutes  in 
particular  states  see  the  following  cases: 

Colorado. —  In  this  state,  since  the  juris- 
diction of  county  courts  is  limited  to  two 
thousand  dollars,  they  have  no  jurisdiction  of 
proceedings  when  the  amount  of  the  award  ex- 
ceeds that  sum.  Denver  City  Irr.,  etc.,  Co.  v. 
Middaugh,  12  Colo.  434,  21  Pac.  565,  13  Am. 
St.  Rep.  234. 

Illinois.— Under  Rev.  St.  (1891)  c.  37, 
§  240,  giving  city  courts  concurrent  jurisdic- 
tion with  circuit  courts  in  all  civil  cases,  city 
courts  have  jurisdiction  of  condemnation  pro- 
ceedings. Hercules  Iron  Works  t\  Elgin,  etc., 
R.  Co.,  141  111.  491,  30  N.  E.  1050.  A  police 
[53]  , 


magistrate  is  vested  with  the  same  jurisdic- 
tion in  this  respect  as  a  justice  of  the  peace. 
Highway  Com'rs  v.  Jackson,  61  111.  App.  381. 
The  act  of  1872  increasing  the  jurisdiction  of 
county  courts  does  not  apply  to  the  condemna- 
tion of  property  for  a  city  improvement.  Fitz- 
patrick  v.  Joliet,  87  111.  58.  Under  Rev.  St. 
(1899)  c.  47,  §  2,  the  proceedings  may  be 
brought  either  in  the  circuit  or  the  county 
court.  Toluca,  etc.,  R.  Co.  v.  Haws,  194  111. 
92,  62  N.  E.  312. 

Indiana. —  In  early  cases  it  was  held  that 
the  circuit  court  and  common  pleas  courts 
had  concurrent  jurisdiction  (Hughes  v.  Lake 
Erie,  etc.,  R.  Co.,  21  Ind.  175),  except  that 
under  the  law  incorporating  the  Terre  Haute 
&  Richmond  Railroad  Company  the  circuit 
court  had  no  jurisdiction  (McCormack  v. 
Terre  Haute,  etc.,  R.  Co.,  9  Ind.  283). 

Kentucky. —  Reed  v.  Louisville  Bridge  Co., 
8  Bush  69,  holding  that  the  court  of  common 
pleas  of  Jefferson  county  had  jurisdiction  in 
condemnation  proceedings  brought  by  the 
Louisville  Bridge  Company. 

Maryland. —  Western  Maryland  R.  Co.  v. 
Patterson,  37  Md.  125,  holding  that  the  su- 
perior court  and  the  circuit  court  had  juris- 
diction in  railroad  condemnation  proceedings. 

Massachusetts. —  Under  the  Massachusetts 
statute  providing  for  the  determination  of 
damages  for  the  taking  or  injury  to  water- 
rights,  the  superior  court  has  no  jurisdiction. 
Danforth  v.  Groton  Water  Co.,  176  Mass.  118, 
57  N.  E.  351.  The  proceeding  must  be 
brought  in  the  supreme  court.  Sawyer  v. 
Metropolitan  Water  Bd.,  178  Mass.  267,  59 
N.  E.  658.  In  a  recent  case  it  was  held  that 
the  board  of  aldermen  of  the  city  of  Boston 
has  jurisdiction  to  assess  the  damages  for 
the  construction  of  an  elevated  railroad.  Bos- 
ton El.  R.  Co.  V.  Presho,  174  Mass.  99,  54 
N.  E.  348. 

Michigan. —  In  the  condemnation  of  lands 
for  a  school-house^  the  statute  does  not  re- 
quire the  circuit  judge  to  act  in  preference 
to  a  circuit  court  commissioner,  but  places 
them  on  the  same  footing.  Smith  v.  Milton 
School  Dist.  No.  2,  40  Mich.  143.  See  also 
Toledo,  etc.,  R.  Co.  v.  Dunlap,  47  Mich.  456, 
11  N.  W.  271. 

^^'nnesota. —  Where,  under  the  amendment 
of  1898  to  the  constitution  of  Minnesota,  a 
city  charter  is  adopted  which  prescribes  ap- 
propriate means  for  the  exercise  of  the  power 
of  eminent  domain  and  confers  jurisdiction 
on  the  district  courts  to  heir  the  questions 
involved,  and  which  nrescribes  the  methods 
by  which  issues  shall  be  determinef?,  such 
charter  is  valid  and  impliedly  nuthorized  by 
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the  general  statute,  under  which  a  freehold- 
er's commission  may  lawfully  impose  duties 
on  the  courts  of  the  state  in  the  condemnation 
of  private  property  for  public  use.  State  v. 
Ramsey  County  Dist.  Ct.,  87  Minn.  146,  91 
N.  W.  300. 

Missouri. —  The  f ramers  of  the  scheme  and 
charter  of  the  city  of  St.  Louis  had  power 
to  confer  jurisdiction  in  street  opening  pro- 
ceedings upon  the  eircuit  court.  St.  Louis  v. 
Greely,  14  Mo.  App.  578.  A  statute  con- 
ferring power  upon  a  justice  of  the  peace  to 
entertain  condemnation  proceedings  by  a  rail- 
road company  for  land  to  be  used  as  a  reser- 
voir is  valid.  Musick  v.  Kansas  City,  etc.,  R. 
Co.,  114  Mo.  309,  21  S.  W.  491. 

New  York. —  In  New  York  the  supreme 
court  has  jurisdiction  of  condemnation  pro- 
ceedings brought  by  an  owner  of  land  across 
which  a  drain  has  been  built  by  commission- 
ers appointed  under  the  drainage  act.  Mat- 
ter of  Hodge,  28  Misc.  104,  59  N.  Y.  Suppl. 
775.  The  superior  court  of  Buffalo,  hav- 
ing territorial  jurisdiction  coextensive  only 
with  the  city  limits,  a  statute  purporting  to 
confer  on  that  court  jurisdiction  in  proceed- 
ings to  condemn  for  park  purposes  lands  out- 
side the  city  is  void.  In  re  Buffalo,  139  N.  Y. 
422,  34  N.  E.  1103  [affirming  18  N.  Y.  Suppl. 
771].  It  was  held  in  1853  by  the  supreme 
court  that  the  county  court  still  retained  the 
jurisdiction,  conferred  on  it  as  a  court  of 
record  by  the  statute  of  1847,  to  appoint  com- 
missioners to  appraise  real  estate  upon  the 
application  of  the  Lockport  and  Niagara  Falls 
Railroad  Company.  Mosier  v.  Hilton,  15 
Barb.  657. 

North  Dakota. —  In  North  Dakota  all  is- 
sues except  that  of  compensation  are  triable 
by  the  court  without  a  jury.  Bigelow  v. 
Draper,  6  N.  D.  152,  69  N.  W.  570. 

Ohio. —  Under  the  constitution  of  1851 
(art.  4,  §  8),  conferring  upon  the  probate 
court  jurisdiction  in  probate  and  testamentary 
matters,  and  such  other  jurisdiction  as  may 
be  provided  by  law,  it  was  held  that  the 
legislature  properly  conferred  jurisdiction 
on  those  courts  in  condemnation  matters. 
Toledo  V.  Preston,  50  Ohio  St.  361,  34  N.  E. 
353.  But  that  court  has  a  limited  jurisdic- 
tion, which  can  only  be  exercised  as  pre- 
scribed by  the  statute.  Dayton,  etc.,  R.  Co.  v. 
Marshall,  11  Ohio  St.  497.  The  fact  that 
the  commercial  court  was  not  organized  at 
the  time  of  the  adoption  of  the  general  rail- 
road act  which  provided  for  condemnation 
proceedings  before  any  court  of  record  does 
not  deprive  it  of  jurisdiction  in  such  matters, 
it  being  a  court  of  record.  Cincinnati,  etc., 
R.  Co.  V.  Sundry  Persons,  1  Ohio  Dec.  (Re- 
print) 326,  7  West.  L.  J.  265. 

Pennsylvania. —  The  jurisdiction  is  vested 
in  the  common  pleas  and  the  court  of  quarter 
sessions.  Easton  v.  Walters,  (1886)  5  Atl. 
46;  Shaaber  v.  Reading,  133  Pa.  St.  643,  19 
Atl.  419.  The  court  of  quarter  sessions  of 
any  county  through  which  the  Union  canal 
passes  has  jurisdiction  to  assess  damages  for 
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land  taken  by  the  canal  company.  Heilman 
V.  Union  Canal  Co.,  50  Pa.  St.  268.  The  act 
of  1864,  giving  the  court  of  quarter  sessions 
jurisdiction  to  assess  damages  for  the  open- 
ing of  streets,  was  repealed  by  the  act  of  1874, 
which  transferred  such  jurisdiction  to  the 
common  pleas.  Boyer's  Petition,  15  Pa.  Co. 
Ct.  531.  But  it  was  held  in  a  decision  of  the 
same  court,  rendered  in  the  same  year,  that 
jurisdiction  to  assess  damages  for  opening  a 
street  at  the  instance  of  the  borough  coun- 
cil was  in  the  quarter  sessions.  Speakman 
V.  Coatesville  Borough,  2  Pa.  Dist.  380. 
Where  a  statute  gives  to  the  court  of  com- 
mon pleas  jurisdiction  to  appoint  a  jury  to 
adjudicate  ithe  price  to  be  paid  for  a  bridge, 
the  court  of  quarter  sessions  has  no  juris- 
diction. In  re  Royersford  Bridge,  112  Pa.  St. 
627,  4  Atl.  742.  The  act  of  1811,  providing 
for  the  construction  of  a  canal,  and  conferring 
jurisdiction  for  the  assessment  of  damages 
on  the  courts  of  quarter  sessions,  or  the 
mayor's  court  in  the  city  of  Philadelphia,  did 
not  confine  the  jurisdiction  to  the  quarter  ses- 
sions or  the  mayor's  court  of  Philadelphia, 
but  the  court  of  quarter  sessions  of  any 
county  through  which  the  canal  passed  might 
assess  the  damages.  Bassler  v.  Union  Canal 
Co.,  2  Watts  271.  Where  an  act  incorpo- 
rating a  railroad  company  prescribed  the 
mode  of  assessing  the  damages,  and  directed 
that  the  tribunal  to  which  resort  must  be  had 
was  the  court  of  common  pleas  in  which  the 
lands  lay,  the  assessment  was  local  both  by 
statute  and  at  common  law.  Gettysburg  R. 
Co.  V.  Kohler,  3  Lane.  Bar  10. 

Te£cas.— Under  Rev.  St.  arts.  4175-4177,. 
the  county  court  has  jurisdiction  either  in 
term-time  or  in  vacation  to  appoint  com- 
missioners to  assess  damages  resulting  from 
the  crossing  of  one  railroad  by  another. 
Gulf,  etc.,  R.  Co.  V.  Ft.  Worth,  etc.,  R.  Co., 
86  Tex.  537,  26  S.  W.  54.  And  under  arti- 
cles 4181-4208,  the  district  court  has  no 
jurisdiction  to  condemn  land.  Gulf,  etc., 
R.  Co.  V.  Poindexter,  70  Tex.  98,  7  S.  W. 
316;  Galveston  Wharf  Co.  ^.  Gulf,  etc.,  R. 
Co.,  72  Tex.  454,  10  S.  W.  '537. 

FermoM^.— The  statutes  of  1867-1869  re- 
lating to  flowage  gave  jurisdiction  of  all 
proceedings  under  them  to  the  county  court. 
Tyler  v.  Beacher,  44  Vt.  648,  8  Am.  Rep. 
398. 

Washington. — ^The  city  of  Spokane  Falls 
must  under  its  charter  proceed  in  the  dis- 
trict court.  Northern  Pac.  R.  Co.  i\  Haas, 
2  Wash.  376,  26  Pac.  869.  The  superior 
court  has  jurisdiction  of  a  proceeding  by  a 
street  railway  company  to  condemn  land 
for  its  right  of  way.  State  v.  King  County 
Super.  Ct.,  30  Wash.  219,  70  Pac.  484. 

West  Virginia. —  The  county  court  and  not 
the  circuit  court  has  jurisdiction  of  con- 
demnation proceedings  brought  by  a  railroad 
company.  Chesapeake,  etc.,  R.  Co.  v.  Hoard, 
16  W.  Va.  270. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain,'*^ 
§  470  et  seq. 
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brought  in  the  county  in  which  the  land  lies  which  it  is  souglit  to  a])propriate,^^ 
but  as  a  rule,  if  there  are  several  parcels  to  be  condemned,  lying  in  different 
counties,  the  proceedings  maj  be  commenced  in  any  county  in  which  either  of 
the  parcels  lies.^'^  And  the  same  rule  obtains  where  the  land  is  located  on  the 
dividing  line  between  two  counties.-^^  A  change  of  venue  is  allowable  in  con- 
demnation proceedings  for  the  same  reasons  as  in  other  civil  cases.^** 

G.  What  Will  Bar  Right  to  Institute  Proceeding's  — l.  In  General.  A 
previous  seizure  of  and  entry  upon  the  property  will  not  defeat  the  right  to  insti- 
tute proceedings  to  condemn  the  same,  whether  such  entry  was  with  or  with- 
out the  consent  of  the  owner.^^    ]^or  will  the  right  to  institute  proceedings  be 


53.  Pool  V.  Simmons,  134  Cal.  621,  66  Pac. 
872;  Thomas  r.  Placerville  Gold  Quartz  Min. 
Co.,  65  Cal.  600,  4  Pac.  641;  California 
Southern  R.  Co.  r.  Southern  Pac.  R.  Co.,  65 
Cal.  409,  4  Pac.  388,  65  Cal.  394,  4  Pac.  344, 
346;  Missouri  Pac.  R.  Co.  v.  Carter,  85  Mo. 
448. 

54.  Bates  v.  Ray,  102  Mass.  458.  Con- 
demnation may  be  had  in  any  one  county  for 
a  telegraph  line  along  a  railroad  right  of 
way  which  extends  through  several  counties. 
St.  Louis,  etc.,  R.  Co.  i\  Postal  Tel.  Co.,  173 
111.  508,  51  N.  E.  382;  Houston,  etc.,  R.  Co. 
V.  Postal  Tel.  Cable  Co.,  18  Tex.  Civ.  App. 
502,  45  S.  W.  179;  Postal  Tel.  Cable  Co.  v. 
Oregon  Short  Line  R.  Co.,  23  Utah  474,  65 
Pac.  735,  90  Am.  St.  Rep.  705.  And  the 
courts  of  either  of  the  counties  may  con- 
demn the  right  for  the  entire  length  of  the 
line,  even  though  it  is  crossed  by  navigable 
streams.  Postal  Tel.  Cable  Co.  v.  Texas, 
etc.,  R.  Co.,  (Tex.  Civ.  App.  1898)  46  S.  W. 
912.  And  by  the  term  "  right  of  way,"  as 
applied  to  railroads  in  such  connection,  is 
meant  the  strip  of  land  over  which  the 
track  is  laid  through  the  country,  and  which 
is  used  in  connection  therewith.  Postal  Tel. 
Cable  Co.  v.  Southern  R.  Co.,  90  Fed.  30. 

Under  the  Illinois  statute  providing  that 
the  party  authorized  to  take  or  damage  the 
property  may  apply  to  the  judge  of  the  cir- 
cuit or  county  court  where  the  property  or 
any  part  thereof  is  situate  to  cause  com- 
pensation to  be  assessed,  and  that  any  num- 
ber of  separate  parcels  situate  in  the  same 
county  may  be  included  in  one  petition,  it  is 
improper  to  include  in  one  petition  separate 
tracts  of  land  lying  in  different  counties, 
except  when  one  tract  lies  partly  in  differ- 
ent counties.  Toluca,  etc.,  R.  Co.  \).  Haws, 
194  111.  92,  62  N.  E.  312. 

Under  the  Montana  statute,  requiring  that 
actions  for  the  recovery  of  real  property  or 
for  injuries  thereto  shall  be  tried  in  the 
county  in  which  the  subject  of  the  action 
or  some  part  thereof  is  situated,  and  pro- 
viding that  condemnation  proceedings  shall 
be  brought  in  the  district  court  of  the 
county  in  which  the  property  is  situated, 
proceedings  to  condemn  water  appropriated 
for  irrigation  purposes  may  be  brought  in 
the  county  in  which  the  land  is  situated, 
although  the  water  is  to  be  taken  in  another 
county.  Helena  i\  Rogan,  26  Mont.  452, 
68  Pac.  798,  69  Pac.  709. 

A  statute  is  not  unconstitutional  because 
it  fails  to  provide  that  the  condemnation 


proceedings  shall  be  had  in  the  county  or 
the  judicial  district  where  the  property  is 
situated.  Weir  r.  St.  Paul,  etc.,  R.  Co.,  18 
Minn.  155.  The  provision  of  the  eminent 
domain  statute  that  all  proceedings  must 
be  brought  in  the  county  in  which  the  prop- 
erty or  some  part  thereof  is  situated  is  not| 
in  conflict  with  Const,  art.  8,  §  5,  providing 
that  all  civil  or  criminal  business  arising  in 
any  county  must  be  tried  in  such  county,  so 
as  to  preclude  a  telegraph  company  from 
bringing  an  action  to  condeitm  a  railroad 'rf 
right  of  way,  which  extends  through  several 
counties,  for  the  construction  of  its  lines  in 
one  of  such  counties.  Postal  Tel.  Cable  Co. 
V.  Oregon  Short  Line  R.  Co.,  23  Utah  474, 
65  Pac.  735,  90  Am.  St.  Rep.  705. 

55.  Atchison,  etc.,  R.  Co.  r.  Gough,  29  Kan. 
94;  ^tna  Mills  r.  Brookline,  178  Mass.  482, 
59  N.  E.  1018. 

56.  Curtis  v.  St.  Paul,  etc.,  R.  Co.,  20  Minn. 
28;  Lehmicke  v.  St.  Paul,  etc.,  R.  Co.,  19 
Minn.  464;  St.  Louis,  etc.,  R.  Co.  v.  Fowler, 
113  Mo.  458,  20  S.  W.  1069.  See,  generally, 
Venue.  Where  the  statute  provides  that  a 
change  of  venue  shall  be  allowed  upon  affi- 
davit that  a  fair  trial  cannot  otherwise  be 
had,  and  that  in  such  case  the  change  shall 
be  to  the  nearest  county  where  a  fair  trial 
can  be  had,  the  burden  is  not  imjwsed  upon 
the  court  of  determining  which  is  the  near- 
est impartial  county,  without  proof  from  the 
moving  party  as  to  such  fact,  and  in  the 
absence  of  such  proof  the  motion  is  properly 
denied.  Simmons  r.  St.  Paul,  etc.,  R.  Co., 
18  Minn.  184.  Condemnation  proceedings 
are  not  within  the  provision  of  the  Califor- 
nia statute  that  actions  brought  by  a  county 
or  city  against  citizens  of  another  county 
must  be  transferred  to  a  county  other  than 
plaintiff  or  the  county  in  which  plaintiff  is 
situate.  Santa  Rosa  v.  Fountain  Water  Co., 
138  Cal.  579,  71  Pac.  1123,  1136. 

57.  Florida. —  Jacksonville,  etc.,  R.  Co.  v. 
Adams,  28  Fla.  631,  10  So.  465,  14  L.  R.  A. 
533;  State  v.  Baker,  20  Fla.  616. 

Louisiana. —  Carrollton,  etc.,  R,  Co.  i\ 
Avart,  9  La.  205. 

Michigan. —  Grand  Rapids,  etc.,  R.  Co.  v. 
Chesebro,  74  Mich.  466,  42  N.  W.  66. 

Missouri. —  Cory  v.  Chicago,  etc.,  R.  Co., 
100  Mo.  282,  13  S.  W.  346. 

Montana. —  Ellinghouse  v.  Taylor,  19 
Mont.  462,  48  Pac.  757. 

New  Jersey. —  Wheeler  v.  Essex  Public 
Road  Bd.,  40  N.  J.  L.  138. 

New  York. —  In  re  Prospect  Park,  etc.,  R. 
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barred  by  the  fact  that  the  owner  has  brought  an  action  to  recover  the  damages 
caused  bj  such  entrj,^^  or  ejectment  or  forcible  entry  and  detainer,^*^  or  obtained 
a  judgment  therein,^'^  or  by  the  fact  that  he  obtained  an  injunction  against  an 
illegal  appropriation  or  occupation  of  the  property.*'^    A  former  proceeding 


Co.,  67  N.  Y.  371  [affirming  8  Hun  30]  ;  Met- 
ropolitan El.  R.  Co.  r.  Dominick,  55  Hun 
198,  8  N.  Y.  Suppl.  151;  Matter  of  Wiley, 
52  Hun  382,  5  N.  Y.  Suppl.  241;  In  re 
Metropolitan  El.  R.  Co.,  12  N.  Y.  Suppl. 
502. 

Ohio. —  Ohio  Southern  R.  Co.  v.  Hinkle,  1 
Ohio  S.  &  C.  PI.  Dec.  682,  1  Ohio  N.  P. 
63. 

Pennsylvania. —  Harrisburg  v.  Crangle,  3 
Watts  &  S.  460. 

South  Carolina. —  Leitzsey  v.  Columbia 
Water-Power  Co.,  47  S.  C.  464,  25  S.  E.  744, 
34  L.  R.  A.  215. 

Texas. —  Southern  Cotton  Press,  etc.,  Co.  v. 
Galveston  Wharf  Co.,  3  Tex.  App.  Civ.  Cas. 
§  256. 

United  States. — Douglass  v.  Byrnes,  59  Fed. 
29;  Grafton  v.  Baltimore,  etc.,  R.  Co.,  21  Fed. 
309. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  459. 

Prior  occupation  of  the  land  without  au- 
thority of  law,  even  though  it  be  a  trespass, 

will  not  preclude  the  company  from  taking 
subsequent  measures  authorized  by  law  to 
condemn  the  land  for  its  use;  and  though 
as  a  general  rule  things  affixed  to  the  free- 
hold so  as  to  be  a  part  thereof  become  as 
against  a  trespasser  or  person  entering  tor- 
tiously  and  affixing  them  the  property  of  the 
owner  of  the  soil,  this  rule  is  not  applicable 
as  against  a  body  having  the  power  of  eminent 
domain  and  entering  without  leave  and  mak- 
ing improvements  for  the  public  purpose  for 
which  it  was  created  and  given  such  power, 
and  the  owner  of  the  land  is  not  entitled  to 
have  the  value  of  the  improvements  consid- 
ered in  assessing  the  damages. 

Alabama. —  Jones  v.  New  Orleans,  etc.,  R. 
Co.,  70  Ala.  227. 

Arkansas. —  Newgass  v.  St.  Louis,  etc.,  R. 
Co.,  54  Ark.  140,  15  S.  W.  188. 

California. —  San  Francisco,  etc.,  R.  Co.  v. 
Taylor,  86  Cal.  246,  24  Pac.  1027;  Albion 
River  R.  Co.  v.  Hesser,  84  Cal.  435,  24  Pac. 
288. 

Florida. —  Florida  Cent.  R.  Co.  v.  Bell,  43 
Fla.  359,  31  So.  259;  Jacksonville,  etc.,  R. 
Co.  V.  Adams,  28  Fla.  631,  10  So.  465,  14 
L.  R.  A.  533;  State  v.  Baker,  20  Fla.  616. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Goodwin, 
111  HI.  273,  53  Am.  Rep.  622;  Fisher  v. 
Chicago,  etc.,  R.  Co.,  104  111.  323. 

Iowa. —  Daniels  v.  Chicago,  etc.,  R.  Co.,  41 
Iowa  52. 

Michigan. —  Grand  Rapids,  etc.,  R.  Co.  v. 
Chesebro,  74  Mich.  466,  42  N.  W.  66 ;  Dunlap 
V.  Toledo,  etc.,  R.  Co.,  50  Mich.  470,  15  N.  W. 
555;  Toledo,  etc.,  R.  Co.  v.  Dunlap,  47  Mich. 
456,  11  N.  W,  271;  Morgan  v.  Chicago,  etc., 
R.  Co.,  39  Mich.  675. 

Minnesota. —  Greve  v.  First  Div.  St.  Paul, 
etc.,  R.  Co.,  26  Minn.  66,  1  N.  W.  816. 
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Mississippi. — Louisville,  etc.,  R.  Co.  v.  Dick- 
son, 63  Miss.  380,  56  Am.  Rep.  809. 

Missouri. —  Corv  v.  Chicago,  etc.,  R.  Co., 
100  Mo.  282,  13  S".  W.  346. 

North  Carolina. —  Western  North  Carolina 
R.  Co.  V.  Deal,  90  N.  C.  110;  Burgess  v.  Clark, 
35  N.  C.  109. 

Oregon. —  Oregon  R.,  etc.,  Co.  v.  Mosier,  14 
Oreg.  519,  13  Pac.  300,  58  Am.  Rep.  321. 

Pennsylvania. —  Justice  v.  Nesquehoning 
Valley  R.  Co.,  87  Pa.  St.  28. 

Teoeas. —  Texas,  etc.,  R.  Co.  v.  Matthews,  60 
Tex.  215. 

Utah.—  Chase  v.  Jemmett,  8  Utah  231,  30 
Pac.  757,  16  L.  R.  A.  805;  Denver,  etc.,  R. 
Co.  V.  Stancliff,  4  Utah  117,  7  Pac.  530. 

Washington. —  Bellingham  Bay,  etc.,  R.  Co. 
V.  Strand,  14  Wash.  144,  44  Pac.  140,  46  Pac. 
238. 

Wisconsin. —  Lyon  v.  Green  Bay,  etc.,  R. 
Co.,  42  Wis.  538. 

United  States. —  Searl  v.  Lake  County 
School  Dist.  No.  2,  133  U.  S.  553,  10  S.  Ct. 
374,  33  L.  ed.  740  [affirming  38  Fed.  18]. 

58.  Dixon  v.  Baltimore,  etc.,  R.  Co.,  1 
Mackey  (D.  C.)  78;  Jacksonville,  etc.,  R.  Co. 
V.  Adams,  28  Fla.  631,  10  So.  465,  14  L.  R.  A. 
533;  Mead  v.  New  York  El.  R.  Co.,  24  N.  Y. 
Suppl.  908 ;  In  re  Metropolitan  El.  R.  Co.,  2 
N.  Y.  Suppl.  278,  12  N.  Y.  Suppl.  506. 

59.  Jacksonville,  etc.,  R.  Co.  v.  Adams,  28 
Fla.  631,  10  So.  465,  14  L.  R.  A.  533;  Thomas 
V.  St.  Louis,  etc.,  R.  Co.,  164  111.  634,  46 
N.  E.  8;  Mead  v.  New  York  El.  R.  Co.,  24 
N.  Y.  Suppl.  908 ;  In  re  Metropolitan  El.  R. 
Co.,  2  N.  Y.  Suppl.  278,  12  N.  Y.  Suppl.  506. 

60.  Where  a  judgment  against  a  railroad 
company  for  the  recovery  of  land  on  which' 
its  road  is  constructed  is  affirmed  on  appeal., 
the  company  is  entitled  to  a  reasonable  time 
after  the  order  of  affirmance  becomes  final 
within  which  to  commence  condemnation  pro- 
ceedings. Southern  R.  Co.  v.  Standiford,  53 
S.  W.  668,  21  Ky.  L.  Rep.  1023.  The  court 
may  under  special  circumstances  stay  an  ac- 
tion of  ejectment  or  an  execution  on  a  judg- 
ment therein  for  a  reasonable  time  to  enable 
defendant  to  institute  condemnation  proceed- 
ings. Byrnes  v.  Douglass,  23  Nev.  83,  42  Pac. 
798;  Oliver  v.  Pittsburgh,  etc.,  R.  Co.,  131 
Pa.  St.  408,  19  Atl.  47,  17  Am.  St.  Rep.  814; 
Bfiss  r.  Metropolitan  West  Side  El.  R.  Co., 
82  Fed.  857,  27  C.  C.  A.  147,  39  L.  R.  A.  711. 

61.  In  re  Metropolitan  El.  R.  Co.,  12  N.  Y. 
Suppl.  506.  The  injunction  may  under  special 
circumstances  be  suspended  or  stayed  for  a 
reasonable  time  to  enable  defendant  to  bring 
condemnation  proceedings.  Willamette  Iron 
Works  V.  Oregon  R.,  etc.,  Co.,  26  Oreg.  224, 
37  Pac.  1016,  46  Am.  St.  Rep.  620,  29  L.  R.  A. 
88.  See  also  as  to  the  operation  and  effect 
of  an  injunction  Peck  v.  Schenectady  R. 
Co.,  170  N.  Y.  298,  63  N.  E.  357;  Hart  v. 
Brooklyn  El.  R.  Co.,  89  Hun  (N.  Y.)  250,  35 
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whicli  has  not  been  completed,  and  in  which  the  damages  assessed  have  not  beeii! 
paid,  will  not  bar  a  second  proceeding  to  condemn  the  same  land.^^  And  the  fact 
that  the  corporation  has  once  acquired  a  right  of  way  will  not  preclude  it  from 
acquiring  a  more  extended  way  by  means  of  condemnation  proceedings.^  Con- 
demnation proceedings  are  not  barred  by  the  fact  that  a  foreign  corporation  is 
interested  in  the  corporation  seeking  to  condemn ;  ^  and  a  proceeding  by  a  city 
to  condemn  a  steamboat  dock  and  adjoining  landing  for  the  purpose  of  establish- 
ing a  public  landing  is  not  barred  by  the  fact  that  the  city  has  agreed  to  grant  a 
right  of  way  across  the  land  to  a  railroad  company .^^ 

2.  Pendency  of  Proceedings  by  Another.  Condemnation  proceedings  are  not 
barred  by  the  pendency  of  prior  proceedings  instituted  by  another  corporation  to 
condemn  the  same  land,  unless  such  fact  is  properly  brought  before  the  court  by 
answer,  intervention,  or  otherwise.'^^ 

3.  Laches.  The  right  to  condemn  land  as  authorized  by  statute  is  a  mere 
privilege  and  may  be  lost  by  laches.^^  Where  the  statute  declares  that  in  case  of 
delay  the  rights  and  franchises  shall  be  forfeited,  the  right  to  institute  condemna- 
tion proceedings  will  be  lost  b}^  such  delay.^^ 

H.  Parties  —  l.  Defendants  or  Respondents.  All  persons  having  any  inter- 
est in  the  property  whicli  will  be  affected  by  the  proceedings  are  entitled  to  bo 
heard  and  should  be  made  parties,'^  and  conversely  it  is  not  necessary  or  proper 


N.  Y.  Suppl.  39;  Eno  v.  Metropolitan  El. 
R.  Co.,  56  N.  Y.  Super.  Ct.  313,  8  N.  Y.  Suppl. 
197.   And  see  in^ra,  XII.  B,  2,  f. 

62.  Alabama  Midland  R.  Co.  v.  Newton,  94 
Ala.  443,  10  So.  89;  Allen  v.  Chicago,  176 
111.  113,  52  N.  E.  33;  Bennett  v.  Woody,  137 
Mo.  377,  38  S.  W.  972;  Bowers  v.  Citizens' 
Water  Co.,  162  Pa.  St.  9,  29  Atl.  98,  99. 
Where  one  of  several  defendants  has  not 
asked  or  procured  the  proceedings  to  be  dis- 
missed for  failure  of  the  petitioner  to  make 
payment  within  the  time  fixed,  they  are  never- 
theless a  bar  to  subsequent  proceedings  to  con- 
demn the  same  land,  if  they  were  dismissed 
on  the  application  of  another  owner.  Pearce 
r.  Chicago,  169  111.  631,  48  N.  E.  330. 

63.  Chicago,  etc.,  R.  Co.  v.  Illinois  Cent.  R. 
Co.,  113  111.  156. 

64.  Postal  Tel.  Cable  Co.  r.  Oregon  Short 
Line  R.  Co.,  23  Utah  474,  65  Pac.  735,  90  Am. 
St.  Rep.  705,  holding  that  the  fact  that  a 
telegraph  company  of  another  state  is  inter- 
ested in  a  corporation  duly  organized  under 
the  laws  of  the  state  to  construct  a  tele- 
graph line  does  not  affect  the  latter's  right 
to  maintain  proceedings  to  condemn  a  right 
of  way  for  its  line. 

65.  Diamond  Jo  Line  Steamers  v.  Daven- 
port, 114  Iowa  432,  87  N.  W.  399,  54  L.  R.  A. 
859,  where,  ho-wever,  the  city  possessed  the 
power  to  make  such  grant  to  the  railroad 
company, 

66.  Lake  Merced  Water  Co.  v.  Cowles,  31 
Cal.  214,  217,  where  mandamus  was  issued  to 
compel  the  court  to  appoint  commissioners  in 
the  proceedings  last  instituted,  the  court 
holding  that  the  lower  court  could  not  take 
judicial  notice  of  the  prior  proceedings  and 
refuse  to  proceed  on  that  ground.  The  court 
said:  ''If  a  corporation  starts  proceedings 
under  the  statute,  to  get  a  title  of  that  qual- 
ity, after  like  proceedings  for  acquiring  a 
like  title  have  been  commenced  by  another 
company,  and  there  should  be  a  condemnation 


and  payment  in  both  proceedings,  both  cor- 
porations would  have  good  title  as  against  the 
original  owner  or  owners ;  but  as  between  the 
companies,  the  lands  would  belong  to  the  one 
over  whose  proceedings  the  court  first  ac- 
quired jurisdiction  —  a  question  to  be  liti- 
gated between  the  companies.  It  may  be 
that  either  company  might  make  the  other 
a  party  defendant  in  its  suit  to  condemn;  or, 
failing  that,  that  either  of  the  companies 
might  intervene  in  the  proceedings  of  the 
other  (Contra  Costa  Coal  Mines  R.  Co.  v. 
Moss,  23  Cal.  323),  so  that  the  question  of 
priority  might  be  determined  in  advance  of  a 
purchase  by  either;  but  should  the  junior  ap- 
plicant, knowing  all  the  facts,  or  having  the 
means  of  knowing  them,  push  ite  suit  to  a 
quitclaim,  and  voluntarily  pay  the  purchase- 
money,  the  responsibility  would  not  be  with 
the  law." 

67.  Where  a  charter  authorized  a  railroad 
company  to  condemn  a  stated  number  of  feet 
on  each  side  of  its  road-bed,  in  case  the  con- 
demnation of  such  land  should  not  interfere 
with  any  building,  it  was  held  that  it  will  not 
authorize  the  company  to  condemn  land  upon 
which  it  had  located  its  road  without  con- 
demnation, where,  thereafter,  and,  before  the 
condemnation  proceedings  were  commenced, 
the  owner  had  placed  a  building  upon  it. 
Alabama  Great  Southern  R.  Co.  v.  Gilbert,  71 
Ga.  591. 

68.  In  re  Kings  County  EI.  R.  Co.,  41  Hun 
(N.  Y.)  425. 

69.  Who  may  institute  proceedings  see  su- 
pra,  XI,  B,  2. 

Parties  to  proceedings  instituted  by  the 
owner  of  the  property  taken  or  injured  see 
htfra,  XII,  1. 

70.  Missouri. —  Anderson  r.  Pemberton,  89 
Mo.  61,  1  S.  W.  216. 

Nebraska. —  Gerrard  r.  Omaha,  etc.,  R. 
Co.,  14  Nebr.  270,  15  N.  W.  231. 

New  York. —  In  re  New  York,  etc.,  R.  Co., 
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to  bring  in  those  whose  interests  are  of  such  a  character  that  they  will  not  be 
affectedJ^    As  a  general  rule  those  persons  who  are  owners  of  or  have  an  interest 


26  Hun  194;  Matter  of  Metropolitan  Transit 
Co.,  7  N.  Y.  St.  477. 

'North  Carolina. —  Gamble  v.  McCrady,  75 
N.  C.  509. 

Texas. —  Davidson  v.  Texas,  etc.,  R.  Co., 
29  Tex.  Civ.  App.  54,  67  S.  W.  1093. 

Vermont. —  Hagar  v.  Brainerd,  44  Vt,  294. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain,'" 
§  478. 

The  owner  of  the  fee  in  a  public  street  is  a 

proper  defendant  in  proceedings  for  the  lay- 
ing of  a  sewer  in  the  street.  In  re  Wells 
Ave.,  4  N.  Y.  Siippl.  301. 

A  corporation  holding  a  lease  perpetual  at 
its  option  has  a  right  to  be  heard  in  pro- 
ceedings to  establish  a  street  over  the  prop- 
erty. Storm  Lake  v.  Iowa  Falls,  etc.,  R.  Co., 
62  Iowa  218,  17  N.  W.  489. 

The  "  persons  interested  "  in  the  laying  out 
of  a  highway  include  those  whose  lands  are 
taken  for  the  way  and  also  those  who  may 
be  injuriously  affected  by  the  laying  out  of 
the  same.    Shelton  v.  Derby,  27  Conn.  414. 

Where  a  telephone  company  institutes  a 
proceeding  to  condemn  a  right  of  way  along 
the  line  of  a  railroad  in  which  a  telegraph 
company  has  an  interest,  the  latter  must  be 
made  a  part}^  in  order  to  bind  it.  South 
Carolina,  etc..  R.  Co.  v.  American  Telephone, 
etc.,  Co.,  65  S.  C.  459,  43  S.  E.  970. 

One  who  has  control  of  a  lot,  pays  the  taxes 
on  it,  and  has  an  equitable  interest  in  it,  is  a 
proper  party,  and  has  the  right  to  be  heard 
on  the  question  of  compensation.  Anderson 
r.  Pemberton,  89  Mo.  61,  1  S.  W.  216;  Mat- 
ter of  Hand  St.,  52  Hun  (N.  Y.)  206,  5  N.  Y. 
Suppl.  158. 

Where  the  grade  of  certain  streets  is  to  be 
changed,  so  as  to  cross  over  a  railroad  by  a 
viaduct,  instead  of  at  grade,  under  an  agree- 
ment between  the  city  and  the  company  that 
the  latter  will  pay  the  expense  of  the  change, 
the  company  is  a  party  in  interest,  and  it  is 
entitled  to  answer  a  petition  of  the  grade 
crossing  commissioners  in  proceedings  to  de- 
termine the  compensation  to  be  paid  the 
landowners  injured  by  such  change.  In  re 
Buffalo  Grade  Crossing  Com'rs,  166  N".  Y. 
69,  59  N.  E.  706  [affirming  46  N.  Y.  App. 
Div.  473,  61  N.  Y.  Suppl.  748]. 

After  a  railroad  company  has  laid  out  its 
route  and  filed  the  map  and  given  the  notice 
required  by  statute  it  has  acquired  a  right  in 
the  property  which  cannot  be  defeated  by 
subsequent  condemnation  proceedings  on  the 
part  of  the  state  to  appropriate  the  same 
property  for  the  purpose  of  a  park,  where  the 
company  is  not  made  a  party  to  the  pro- 
ceedings. People  V.  Adirondack  R.  Co.,  39 
N.  Y.  App.  Div.  34,  56  N.  Y.  Suppl.  869. 

In  proceedings  to  abolish  the  crossing  at 
grade  of  a  highway  by  a  railroad,  under  the 
Massachusetts  statute,  landowners  are  not 
entitled  to  be  heard  in  the  proceedings  before 
the  commissioners,  but  are  entitled  to  be 
made  parties  to  the  proceeding  after  the 
report  of  the  commissioners  is  filed  in  the 
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superior  court  for  confirmation.  In  re  Old 
Colony  R.  Co.,  163  Mass.  356,  40  N.  E.  198. 

In  Massachusetts,  if  it  appears  that  any  in- 
terest is  unrepresented  by  reason  of  any  con- 
tingency or  other  cause  by  which  the  owner 
is  unknown  or  cannot  be  ascertained,  the 
court  may  appoint  a  guardian  ad  litem  to 
represent  such  interest.  Parker  v.  Parker, 
118  Mass.  110. 

71.  Allen  v.  Chicago,  176  111.  113,  52  N.  E. 
33;  Matter  of  First  St.,  58  Mich.  641,  26 
N.  W.  159;  Watson  v.  New  York  Cent.  R. 
Co.,  47  N.  Y.  157  [affirming  Sheld.  159,  6 
Abb.  Pr.  N.  S.  91]  ;  Matter  of  Niagara  Falls, 
etc.,  R.  Co.,  15  N.  Y.  St.  546. 

A  judgment  creditor  of  the  owner  is  not  a 
necessarj-^  partv.  Watson  v.  New  York  Cent. 
R.  Co.,  47  N.  Y.  157  [affirming  Sheld.  159,  6 
Abb.  Pr.  N.  S.  91].  - 

A  mere  naked  trustee  of  an  equitable  in- 
terest in  land  is  not  a  necessary  party,  under 
a  statute  requiring  notice  to  be  given  to 
owners  and  persons  interested.  Mclntyre  i*. 
Easton,  etc.,  R.  Co.,  26  N.  J.  Eq.  425. 

Where  land  has  been  dedicated  as  a  street 
but  not  accepted  the  municipality  is  not  a 
necessary  party  to  proceedings  to  condemn  a 
railroad  right  of  way  across  the  same.  Pease 
r.  Paterson,  etc.,  Traction  Co.,  69  N.  J.  L. 
165,  54  Atl.  524. 

The  owner  of  an  easement  is  not  a  neces- 
sary party  where  the  easement  is  of  such  a 
character  that  its  enjoyment  will  not  l)e 
interfered  with  for  the  purpose  for  which  the 
land  is  condemned.  Allen  v.  Chicago,  176 
111.  113,  52  N.  E.  33;  Matter  of  Niagara 
Falls,  etc.,  R.  Co.,  15  N.  Y.  St.  546. 

The  mortgagees  of  the  franchise  of  a  rail- 
way company  need  not  be  made  parties  to  a 
proceeding  to  condemn  a  right  of  way  across 
the  track  for  a  street  where  the  track  is  not 
disturbed  and  the  company's  control  of  the 
road  is  not  interfered  with.  Matter  of  First 
St.,  58  Mich.  641,  26  N.  W.  159. 

A  person  owning  land  on  one  side  of  the 
street  only  is  not  a  proper  party  to  proceed- 
ings to  condemn  a  right  of  way  for  a  street 
railroad  located  on  the  opposite  side  of  the 
center  of  the  street.  New  Decatur  Belt,  etc., 
R.  Co.  V.  Karcher,  112  Ala.  676,  21  So.  825. 

The  state  is  not  a  necessary  party  to  a 
proceeding  to  condemn  tide  lands  which  the 
state  has  contracted  to  sell,  since  the  state's 
interest  in  such  land  is  not  subject  to  con- 
demnation. North  River  Boom  Co.  v.  Smith. 
15  Wash.  138,  45  Pac.  750. 

Where  a  railroad  company  leases  to  another 
company  the  right  to  use  a  portion  of  its 
track  but  retains  the  full  control  and  direc- 
tion of  the  management  and  use  of  the  road, 
and  the  right  to  grant  similar  privileges  to 
other  roads,  the  lessee  does  not  acquire  such 
an  interest  as  to  make  it  a  necessary  party 
in  proceedings  by  another  company  to  con- 
demn a  right  of  way  across  the  track. 
Englewood  Connecting  R.  Co.  r.  Chicago,  etc., 
R.  Co.,  117  111.  611,  6  N.  E.  684. 
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in  the  property  at  the  time  the  proceedings  are  commenced  are  the  proper  and 
necessary  parties  thereto;'*^  and  consequently  it  is  unnecessary  that  a  former 
owner  who  parted  with  all  his  interest  before  the  proceedings  were  instituted,'*'^ 
ur  a  person  who  purchases  the  property  while  the  proceedings  are  pending,"^* 
sliould  be  made  a  party.  In  condemning  lands  constituting  the  estate  of  a 
decedent,  the  proceedings  must  be  brought  against  the  heirs,''^  unless  there  are 
statutes  authorizing  the  proceedings  to  be  brought  against  the  executor  or  admin- 
istrator alone.'^  The  death  of  the  owner  does  not  determine  proceedings  already 
pending  against  him  so  "as  to  necessitate  their  being  commenced  anew,"*^  but  in 
such  cases  the  heirs  must  be  made  parties  to  the  subsequent  proceedings^^  In 
the  condemnation  of  trust  property  the  trustee  is  the  proper  party  to  represent 
the  trust  estate,  and  it  is  not  necessary  that  the  beneficiaries  should  be  made 
parties  to  the  proceedings.''^  Where  the  land  to  be  condemned  belongs  to  minors, 
their  guardian  should  be  made  a  party  defendant,^^  and  if  they  have  no  regular 
guardian,  a  guardian  ad  litem  should  be  appointed. In  some  states  it  is  held 
that  the  mortgagee,  and  not  the  mortgagor  in  possession,  is  the  owner  for  the 
purposes  of  the  condemnation  proceedings,^^  while  in  others  he  is  not  so  regarded 
and  it  is  held  that  he  is  not  a  necessary  party.^^  Where  there  are  adverse  claim- 
iints  to  the  property  souglit  to  be  condemned,  all  of  sucli  claimants  should  be 


72.  Stewart  v.  White,  98  Mo.  226,  11  S.  W. 
568. 

Proceedings  to  which  only  the  former  owner 
is  made  a  party,  he  having  conveyed  the  title 
before  the  institution  of  the  proceedings, 
will  not  affect  the  title  of  the  true  owner. 
Smith  i>.  Chicago,  etc.,  R.  Co.,  67  111.  191. 

Although  a  city  charter  provides  that  it 
shall  be  sufficient  to  make  the  owners  at  the 
date  of  the  ordinance  authorizing  the  pro- 
ceedings parties  thereto,  and  that  all  persons 
•claiming  through  or  under  such  owners  shall 
be  bound  thereby,  it  is  the  better  practice 
to  substitute  the  owner  at  the  time  the  ac- 
tion is  commenced  as  a  party  in  the  place 
of  the  former  owner  (Stewart  v.  White,  98 
Mo.  226,  11  S.  W.  568;  Kiebler  r.  Holmes, 
58  Mo.  App.  119),  and  the  former  owner  is 
not  a  necessary  party  (Stewart  v.  White,  98 
Mo.  226,  11  S.  W.  568),  although  the  fact  that 
he  is  joined  with  the  real  owner  will  not 
affect  the  validity  of  the  proceedings  (Kieb- 
ler V).  Holmes,  58  Mo.  App.  119). 

73.  Stewart  White,  98  Mo.  226,  11  S.  W. 
568. 

Where  the  petitioning  party  has  settled 
with  the  owner  of  a  portion  of  the  land,  such 
owner  need  not  be  joined  with  the  other 
owners.  Detroit  v.  Robinson,  93  Mich.  426, 
53  N.  W.  564, 

74.  Houston  v.  Paterson,  etc..  Traction  Co., 
69  N.  J.  L.  168,  54  Atl.  403;  Plumer  r. 
Wausau  Boom  Co.,  49  Wis.  449,  5  N.  W. 
232.  Compare  Curran  v.  Shattuck,  24  Cal. 
427. 

75.  Kane  v.  Kansas  City,  etc.,  R.  Co.,  112 
Mo.  34,  20  S.  W.  532;  Boonville  v.  Ormrod, 
26  Mo.  193.  See  also  Shelton  v.  Derby,  27 
Conn.  414. 

76.  Monterey  County  v,  Cushing^,  83  Cal. 
507,  23  Pac.  700;  Barlage  v.  Detroit,  etc., 
R.  Co.,  54  Mich.  564,  20  N.  W.  587. 

77.  Monterey  County  v.  Gushing,  83  Cal. 
507,  23  Pac.  700;  Hale  v.  Burwell,  2  Patt. 

H.  (Va.)  608. 


78.  Peoria,  etc.,  R.  Co.  v.  Rice,  75  111.  329; 
Satterfield  v.  Crow,  8  B.  Mon.  (Ky.)  553; 
Valley  R.  Co.  v.  Bohm,  20  Ohio  St.  633; 
Hale  V.  Burwell,  2  Patt.  &  H.  (Va.)  608. 

Under  the  California  statute  the  proceed- 
ings may  be  continued  against  the  executor 
or  administrator  without  making  the  heirs 
parties.  Monterey  County  v.  Cushing.  83 
Cal.  507,  23  Pac.  700. 

79.  Small  v.  Georgia  Southern,  etc.,  R.  Co., 
87  Ga.  602,  13  S.  E.  694;  National  R.  Co.  i\ 
Easton,  etc.,  R.  Co.,  36  N.  J.  L.  181. 

80.  Missouri  Pac.  R.  Co.  v.  Carter,  85  Mo. 
448 ;  Charleston,  etc.,  Bridge  Co.  v.  Com- 
stock,  36  W.  Va.  263,  15  S.  E.  69. 

81.  Missouri  Pac.  R.  Co.  v.  Carter,  85  Mo. 
448. 

82.  Iowa. —  Severin  v.  Cole,  38  Iowa  463. 
Maine. —  Wilson  v.  European,  etc.,  R.  Co., 

67  Me.  358. 

Michigan. —  Michigan  Air  Line  R.  Co.  v, 
Barnes,  40  Mich.  383. 

New  Jersey. —  Piatt  v.  Bright,  29  N.  J.  Eq. 
128. 

Ohio. —  Harrison  v.  Sabina,  1  Ohio  Cir.  Ct. 
49,  1  Ohio  Cir.  Dec.  30. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain,'* 
§  478. 

The  fact  that  a  mortgagee  was  not  made  a 
party  will  not  deprive  the  court  of  jurisdic- 
tion and  render  the  judgment  subject  to  col- 
lateral attack  where  there  was  sufficient  land 
left  to  pay  the  mortgage.  Smith  v.  Detroit, 
120  Mich.  572,  79  N.  W.  808. 

83.  Schumaeker  v.  Toberman,  56  Cal.  508; 
Chicago,  etc.,  R.  Co.  v.  Sheldon,  53  Kan.  169, 
35  Pac.  1105;  Chicago,  etc.,  R.  Co.  v.  Nashua 
Sav.  Bank,  52  Kan.  467,  35  Pac.  18;  Rand  i\ 
Ft.  Scott,  etc.,  R.  Co.,  50  Kan.  114,  31  Pac. 
683;  Warren  v.  Gibson,  40  Mo.  App.  469; 
Gurnsey  v.  Edwards,  26  N.  H.  224;  Parish  v. 
Gilmanton,  11  N.  H.  293.  Compare  Long- 
well  V.  Kansas  City,  69  Mo.  App.  177. 

The  reason  for  this  rule  is  that  the  sub- 
stantial rights  of  the  mortgagee  are  not  dis- 
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made  parties  to  the  proceeding.^^  Kemainder-inen  should  be  made  parties  as 
well  as  the  life-tenants.^^  A  married  woman  must  be  made  a  party  where  she  has 
a  separate  estate  in  the  propertj,^^  and  where  it  is  community  property;^'''  but 
where  the  land  belongs  to  the  husband  she  need  not  be  made  a  party,  since  the 
judgment  against  the  husband  bars  her  inchoate  right  of  dower.^^  Ordinarily 
"the  husband  should  be  made  a  party  to  proceedings  for  the  condemnation  of  his 
wife's  property .^^  Where  it  is  sought  to  condemn  several  tracts  belonging  to- 
different  owners,  all  the  owners  may  be  joined  in  one  proceeding.^^ 

2.  Intervention  and  New  Parties.  Where  all  of  the  persons  interested  have 
not  been  made  parties  to  the  proceeding  the  court  may  allow  them  to  file  a 
petition  of  intervention,^^  or  may  allow  the  original  petition  to  be  amended  so  as 
to  make  such  persons  parties  to  the  proceeding  but  the  allowance  or  refusal  of 
such  an  amendment  is  a  matter  of  discretion.^^ 

3.  Effect  of  Defect  or  Misjoinder  of  Parties.    One  whose  interest  is  affected^ 


turbed,  since  when  the  mortgagecl  land  is 
converted  into  money  the  mortgagee  may  pur- 
sue the  money  in  place  of  the  land  and  have 
it  applied  to  the  payment  of  his  debt.  War- 
ren V.  Gibson,  40  Mo.  App.  469.  See  also 
Chicago,  etc.,  R.  Co.  v.  Sheldon,  53  Kan.  169, 

35  Pac.  1105. 

84.  McCurdy  v.  Chestnut  Hill  R.  Co.,  8 
Wkly.  Notes  Cas.  (Pa.)  143;  Wade  v.  Hen- 
nessy,  55  Vt.  207 ;  Hagar  v.  Brainerd,  44  Vt. 
294 ;  Charleston,  etc.,  Bridge  Co.  v.  Comstock, 

36  W.  Va.  263,  .15  S.  E.  69. 

85.  Charleston,  etc.,  R.  Co.  t".  Hughes,  105 
Ga.  1,  30  S.  E.  972,  70  Am.  St.  Rep.  17; 
Missouri  Pac.  R.  Co.  v.  Wilson,  45  Mo.  App. 
1;  In  re  Metropolitan  El.  R.  Co.,  12  N.  Y. 
Suppl.  506. 

86.  Grandjean  v.  San  Antonio,  (Tex.  Civ. 
App.  1897)  38  S.  W.  837. 

87.  Chehalis  County  v.  Ellingson,  21  Wash. 
638,  59  Pac.  485. 

88.  Baker  v.  Atchison,  etc.,  R.  Co.,  122  Mo. 
396,  30  S.  W.  301 ;  Chouteau  v.  Missouri  Pac. 
R.  Co.,  122  Mo.  375,  22  S.  W.  458,  30  S.  W. 
299;  Venable  v.  Wabash  Western  R.  Co.,  112 
Mo.  103,  20  S.  W.  493.  Compare  Marcellus 
Electric  R.  Co.  v.  Crisler,  33  Misc.  (N.  Y.) 
1,  67  N.  Y.  Suppl.  932. 

89.  St.  Louis  V.  Lanigan,  97  Mo.  175,  10 
S.  W.  475,  holding,  hoAvever,  that  if  the  hus- 
band is  a  non-resident  he  is  not  a  necessary 
party,  and  that  where  the  record  is  silent 
as  to  why  he  was  not  joined  it  will  be  pre- 
sumed that  the  court  found  that  it  was  un- 
necessary that  he  should  be  made  a  party. 

Under  the  Colorado  statute  the  husband  of 
a  married  woman  must  be  made  a  party  in 
all  cases  where  the  compensation  cannot  be 
agreed  upon  and  it  is  sought  to  take  the  prop- 
erty of  the  wife  against  her  consent.  Colorado 
Cent.  R.  Co.  v.  Allen,  13  Colo.  229,  22  Pac. 
605. 

90.  New  Haven  Evergreen  Cemetery  Assoc. 
r.  Beecher,  53  Conn.  551,  5  Atl.  353;  Todd 
V.  Austin,  33  Conn.  87;  McKee  v.  St.  Louis, 
17  Mo.  184. 

In  condemnation  proceedings  for  a  single 
purpose,  as  where  a  city  for  the  purpose  of 
securing  a  water-supply  seeks  to  condemn 
land  containing  a  spring,  and  other  lands  for 
a  right  of  way  to  conduct  the  water,  the  pro- 
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ceedings  should  be  against  all  the  owners  at 
the  same  time.  Houghton  Common  Council 
V.  Huron  Copper  Min.  Co.,  57  Mich.  547,  24 
N.  W.  820. 

In  Missouri  the  statute  which  provides  that 
any  number  of  owners  who  are  residents  of 
the  same  county  or  circuit  may  be  joined 
in  one  petition  does  not  by  implication  pro- 
hibit the  joinder  of  non-residents  with  owners 
living  in  the  county  or  circuit  where  the 
land  was  situated.  Union  Depot  Co.  v.  Fred- 
erick, 117  Mo.  138,  21  S.  W.  1118,  1130,  26 
S.  W.  350  [overruling  Missouri  Pac.  R.  Co. 
V.  Carter,  85  Mo.  448 ;  Quincy,  etc.,  R.  Co.  v. 
Kellogg,  54  Mo.  334].  See  also  Missouri  Pac. 
R.  Co.  V.  Wilson,  45  Mo.  App.  1. 

A  lessor  and  lessee  may  be  joined  as  de- 
fendants and  their  joint  damages  assessed  in 
one  proceeding.  Pennsylvania  R.  Co.  v.  Na- 
tional Docks,  etc.,  Connecting  R.  Co.,  57 
N.  J.  L.  86,  30  Atl.  183. 

91.  Hutchinson  v.  McLaughlin,  15  Colo. 
492,  25  Pac.  317,  11  L.  R.  A.  287. 

92.  Chicago,  etc.,  R.  Co.  v.  Gates,  120  IlL 
86,  11  N.  E.  527;  Wood  v.  West  Boston,  etc.. 
Bridge  Com'rs,  122  Mass.  394. 

The  court  cannot  impose  as  a  condition  of 
allowing  new  parties  to  be  brought  in  that 
they  shall  not  question  the  regularity  of  the 
prior  proceedings  or  the  right  of  the  peti- 
tioner to  maintain  them.  In  re  New  York,^ 
etc.,  R.  Co.,  26  Hun  (N.  Y.)  194. 

93.  W^ood  V.  West  Boston,  etc..  Bridge 
Com'rs,  122  Mass.  394. 

Where  it  is  not  shown  that  the  parties 
sought  to  be  brought  in  are  in  fact  interested 
it  is  not  error  for  the  court  to  refuse  to  de- 
lay the  trial  for  the  purpose  of  such  amend- 
ment. Chicago,  etc.,  R.  Co.  v.  Gates,  120  IlL 
86,  11  N.  E.  527. 

The  Alabama  statute  providing  that  any 
person  making  an  affidavit  that  he  is  in- 
terested adversely  to  an  application  to  build 
a  dam  for  a  mill  to  be  operated  for  the  pub- 
lic must  be  made  a  party  and  permitted  to 
contest  the  same  does  not  preclude  the  court 
from  terminating  such  contest  whenever  it 
appears  that  such  person  is  not  in  fact,  within 
the  meaning  of  the  statute,  an  interested 
party.  Tallassee  Falls  Mfg.  Co.  v.  Jones,  128 
Ala.  424,  29  So.  448. 
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but  who  is  not  made  a  party,  is  not  bound  by  the  proceedings,^^  but  by  the  weight 
of  authority  the  failure  to  join  all  the  persons  interested  as  parties  defendant  will 
not  invalidate  the  proceedings  as  against  such  persons  as  were  made  parties,^* 
although  there  are  a  few  decisions  in  which  the  contrary  has  been  held.^^  The 
misjoinder  of  an  improper  party  is  no  ground  for  dismissing  the  proceedings 
except  as  to  the  person  improperly  joined.^*'  An  objection  to  a  misjoinder  of 
parties  must  be  made  in  the  condemnation  proceedings  and  cannot  be  raised  in  a 
collateral  action. 

I.  Process  or  Notice  —  l.  Necessity  —  a.  In  General.  Wherever  land  is 
taken  under  the  power  of  eminent  domain  it  is  necessary  that  the  owner  should 
have  notice  of  the  proceedings  and  an  opportunity  to  appear  and  protect  his 
rights,^^  and  sucli  notice  is  necessary,  although  there  is  no  constitutional  or  statu- 


94^  Georgia. —  Charleston,  etc.,  R.  Co.  v. 
Hughes,  105  Ga.  1,  30  S.  E.  972,  70  Am.  St. 
Rep.  17. 

Illinois. —  Ind.,  etc.,  R.  Co.  r.  Conness,  184 
111.  178,  56  N.  E.  402. 

Kansas. —  Long  v.  Emporia,  59  Kan.  46,  51 
Pac.  897. 

Missouri. —  Longwell  Kansas  City,  69 
Mo.  App.  177. 

New  Hampshire. —  Jewell  v.  Rochester,  68 
N.  H.  603,  44  Atl.  134. 

New  Jersey. —  National  R.  Co.  v.  Easton, 
etc.,  R.  Co.,  36  N.  J.  L.  181 ;  Piatt  r.  Bright, 
29  N.  J.  Eq.  128. 

North  Carolina. —  Gamble  v.  McCrady,  75 
N.  C.  509. 

Texas. —  Houston,  etc.,  R.  Co.  v.  Postal  Tel. 
Cable  Co.,  18  Tex.  Civ.  App.  502,  45  S.  W. 
179;  Grandjean  v.  San  Antonio,  (Tex.  Civ. 
App.  1897)  38  S.  W.  837. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  480. 

Proceedings  to  open  a  street  across  a  rail- 
road right  of  way  are  invalid  if  the  company 
was  not  named  in  the  proceedings  and  did 
not  appear,  even  though  damages  were 
awarded  to  it.  Detroit,  etc.,  R.  Co.  v.  Detroit, 
49  Mich.  47,  12  N.  W.  904. 

Where  a  telegraph  company  condemns  its 
right  of  way  along  a  railroad  right  of  way, 
under  a  statute  providing  that  it  may  con- 
duct such  proceedings  if  the  corporation  own- 
ing the  easement  is  made  a  party,  but  that 
only  the  interest  of  the  parties  Ijefore  the 
court  shall  be  condemned,  the  owner  of  the 
fee  if  not  a  party  is  not  affected  by  the  judg- 
ment. Phillips  V.  Postal  Tel.  Cable  Co.,  130 
N.  C.  513,  41  S.  E.  1022,  89  Am.  St.  Rep.  868. 

95.  Stevens  v.  Norfolk,  46  Conn.  227;  Na- 
tional R,  Co.  V.  Easton,  etc.,  R.  Co.,  36  N.  J.  L. 
181;  Houston,  etc.,  R.  Co.  i'.  Postal  Tel.  Cable 
Co.,  18  Tex.  Civ.  App.  502,  45  S.  W.  179; 
State  i\  King  County  Super.  Ct.,  31  Wash. 
445,  72  Pac.  89. 

It  is  not  essential  to  the  jurisdiction  of 
the  court  that  all  of  the  owners  or  persons 
interested  should  be  made  parties  to  the  pro- 
ceeding, since  the  damages  due  to  each  may 
be  assessed  separatelv.  Indiana,  etc.,  R.  Co. 
V.  Conness,  184  111.  178,  56  N.  E.  402;  Bow- 
man V.  Venice,  etc.,  R.  Co.,  102  111.  459. 

Failure  to  make  a  mortgagee  a  party  does 
not  invalidate  the  proceedings  as  against  the 
mortgagor  or  his  lessee  who  were  parties  to 


the  proceeding.  St.  Louis,  etc.,  R.  Co.  r.  Pos- 
tal Tel.  Cable  Co.,  173  111.  508,  51  N.  E. 
382. 

The  want  of  notice  to  one  owner  of  land 
over  which  a  street  is  laid  out  is  no  ground 
for  an  injunction  against  the  completion  of 
the  street  on  the  part  of  another  owner. 
Nichols  V.  Salem,  14  Gray  (Mass.)  490. 

Where  a  section  house  was  located  on  a 
railroad  right  of  way,  the  company  cannot 
complain  because  the  occupant  of  such  house 
is  not  made  a  party  to  a  proceeding  to  con- 
demn the  land  on  which  it  was  situated,  for 
the  opening  of  a  street  across  the  right  of 
way.  Illinois  Cent.  R.  Co.  v.  Normal,  175 
111.  562,  51  N.  E.  781. 

In  proceedings  by  a  telegraph  company  to 
condemn  the  right  to  construct  its  lines  on  a 
railroad  right  of  way,  the  railroad  company 
cannot  complain  that  another  telegraph  com- 
pany, to  whom  it  had  granted  the  exclusive 
privilege  over  its  right  of  way,  was  not  made 
a  partv.  New  Orleans,  etc.,  R.  Co.  t\  South- 
ern, etc.,  Tel.  Co.,  53  Ala.  211. 

96.  In  the  case  of  tenants  in  common  own- 
ing undivided  interests  in  the  property  to  be 
taken,  it  has  been  held  that  if  any  are  not 
made  parties  the  proceedings  are  invalid  as 
to  all.  Morgan's  Louisiana,  etc.,  R.,  etc.,  Co. 
V.  Bourdier,  McGloin  (La.)  232;  Grand 
Rapids,  etc.,  R.  Co.  v.  Alley,  34  Mich.  16. 
Contra,  Stevens  v.  Norfolk,  46  Conn.  227. 

The  court  cannot  dismiss  as  to  a  part  of 
the  joint  owners  who  were  not  served  with 
notice  and  proceed  as  to  the  others.  Grand 
Rapids,  etc.,  R.  Co.  v.  Alley,  34  Mich.  16. 

Proceedings  to  condemn  land  for  a  public 
highway  are  proceedings  in  entirety,  and  if 
void  as  to  one  of  the  parties  in  interest  be- 
cause of  failure  to  make  him  a  party  to  the 
proceedings,  they  are  void  as  to  all.  Brush 
V.  Detroit,  32  Mich.  43 ;  Anderson  r.  Pem- 
berton,  89  Mo.  61,  1  S.  W.  216. 

97.  Missouri  Pac.  R.  Co.  r.  Carter,  85  Mo. 
448. 

98.  Dyckman  v.  New  York,  5  N.  Y.  434. 

99.  California. —  Silva  v.  Garcia,  65  Cal, 
591,  4  Pac.  628. 

District  of  Columbia. —  Davidson  v.  Wight, 
16  App.  Cas.  371. 

Florida. —  Jacksonville,  etc.,  R.  Co.  v. 
Adams,  27  Fla.  443,  9  So.  2. 

Illinois. —  Chicago,  etc.,  R.  Co.  V.  Smith, 
78  111.  96;  Wood  v.  Highway  Com'rs,  62  lU. 
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toiy  provision  expressly  requiring  it.^  Any  legislation  authorizing  the  taking 
of  property  under  the  right  of  eminent  domain  without  notice  to  the  owner  is 


391;  Peoria,  etc.,  R.  Co.  v.  Warner,  61  111. 
52. 

jBLen/wc%.— Shackleford  v.  Coffey,  4  J.  J. 
Marsh.  40. 

Maryland. —  Baltimore  Belt  R.  Co.  v.  Balt- 
zell,  75  Md.  94,  25  Atl.  74  [distinguishing 
Oeorge's  Creek  Coal,  etc.,  Co.  v.  New  Cent. 
Coal  Co.^  40  Md.  425]. 

Massachusetts. —  Norton  School  Dist.  No.  8 
V.  Copeland,  2  Gray  414;  Walker  v.  Boston, 
etc.,  R.  Co.,  3  Cush.  1. 

Michigan. —  Morgan  v.  Chicago,  etc.,  R.  Co., 
36  Mich.  428. 

Minnesota. —  Lyle  v.  Chicago,  etc.,  R.  Co., 
55  Minn.  223,  56  N.  W.  820. 

Missouri. —  Thompson  v.  Chicago,  etc.,  R. 
Co.,  110  Mo.  147,  19  S.  W.  77;  Moses  v.  St. 
Louis  Sectional  Dock  Co.,  84  Mo.  242  [revers- 
ing 9  Mo.  App.  571]  ;  Dickey  v.  Tennison,  27 
Mo.  373;  Boonville  v.  Ormrod,  26  Mo.  193; 
Leonard  v.  Sparks,  63  Mo.  App.  585;  Taylor 
r.  Todd,  48  Mo.  App.  550. 

Nebraska. —  Lesieur  v.  Custer  County,  61 
Nebr.  612,  85  N.  W.  892;  Trester  v.  Missouri 
Pac.  R.  Co.,  33  Nebr.  171,  49  N.  W.  1110. 

New  Jersey. —  Kearney  Tp.  v.  Ballantine, 
54  N.  J.  L.  194,  23  Atl.  821  [affirmvng  52 
N.  J.  L.  338,  19  Atl.  792]. 

New  Mexico. —  Leyba  v.  Armijo,  (1902)  68 
Pac.  939. 

New  York. —  People  v.  Smith,  7  Hun  17; 
Owners  v.  Albany,  15  Wend.  374. 

Oklahoma. —  Aldredge  v.  Payne  County 
School  Dist.  No.  16,  10  Okla.  694,  65  Pac.  96. 

Oregon. —  Thompson  v.  Multnomah  County, 
2  Oreg.  34. 

Rhode  Island. —  Ross  v.  North  Providence, 
10  R.  L  461. 

Texas. —  Parker  v.  Ft.  Worth,  etc.,  R.  Co., 
S4  Tex.  333,  19  S.  W.  518;  Vogt  v.  Bexar 
County,  5  Tex.  Civ.  App.  272,  23  S.  W.  1044. 

Virginia. —  Bernard  v.  Brewer,  2  Wash.  76. 

United  States. —  Burns  v.  Multnomah  R. 
Co.,  15  Fed.  177,  8  Sawy.  543. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  489. 

In  Missouri  two  notices  are  required  to  be 

given  to  the  owner  of  the  land:  the  first,  a 
notice  of  the  hearing  of  the  petition;  and 
the  second,  a  notice  of  the  commissioners'  re- 
port. Thompson  v.  Chicago,  etc.,  R.  Co.,  110 
Mo.  147,  19  S.  W.  77. 

In  North  Carolina  a  proceeding  to  condemn 
land  for  railroad  purposes  is  a  "  special  pro- 
ceeding "  and  the  statutory  provision  as  to 
notice  does  not  dispense  with  the  require- 
ment that  a  summons  should  also  be  issued 
as  in  other  special  proceedings.  Carolina, 
etc.,  R.  Co.  V.  Pennearden  Lumber,  etc.,  Co., 
132  N.  C.  644,  44  S.  E.  358. 

Under  the  railroad  law  of  New  York  a 
written  notice  of  the  time  and  place  of  filing 
the  map  required  by  that  act,  showing  the 
route  intended  to  be  adopted,-  must  be  served 
upon  all  the  owners  and  occupants  of  the 
lands  over  which  the  road  is  to  pass,  and 
no  proceedings  can  be  instituted  until  fifteen 
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days  after  such  notice  is  filed.  Greenwich, 
etc.,  R.  Co.  V.  Greenwich,  etc.,  R.  Co.,  75  N.  Y. 
App.  Div.  220,  78  N.  Y.  Suppl.  24;  Wallkill 
Valley  R.  Co.  v.  Norton,  12  Abb.  Pr.  N.  S. 
317. 

An  ordinance  authorizing  condemnation 
proceedings  is  not  in  itself  a  condemnation 
of  the  land,  and  the  owner  is  not  entitled  to 
any  notice  of  the  proposed  passage  of  the 
ordinance,  but  only  of  the  subsequent  con- 
demnation proceedings.  Joplin  Consol.  Min. 
Co.  V.  Joplin,  124  Mo.  129,  27  S.  W.  406. 
See  also  McMicken  v.  Cincinnati,  4  Ohio  St. 
394. 

The  making  of  an  order  in  vacation  for  a 
deposit  of  money  by  a  railroad  company  for 
the  purpose  of  compensation  is  a  step  taken 
in  the  proceedings,  of  the  time  and  place  of 
which  the  owner  is  entitled  to  notice.  Ex  p. 
Reynolds,  52  Ark.  330,  12  S.  W.  570. 

1.  California. —  Curran  v.  Shattuck,  24  Cal. 
427. 

Illinois. —  Peoria,  etc.,  R.  Co.  v.  Warner,  61 
111.  52.  Compare  Johnson  v.  Joliet,  etc.,  R. 
Co.,  23  111.  202. 

Kentucky. —  Tracy  v.  Elizabethtown,  etc., 
R.  Co.,  80  Ky.  259.  Compare  Cowan  v. 
Glover,  3  A.  K.  Marsh.  356. 

New  Jersey. —  Kearney  Tp.  v.  Ballantine,  54 
N.  J.  L.  194,  23  Atl.  821  [affirming  52  N.  J.  L. 
338,  19  Atl.  792]. 

Neto  York. —  People  v.  Gray,  49  Hun  465, 
2  N.  Y.  Suppl.  251. 

Ohio. —  Kramer  v.  Cleveland,  etc.,  R.  Co., 
5  Ohio  St.  140.  Compare  Cincinnati,  etc.,  R. 
Co.  V.  Sundry  Persons,  1  Ohio  Dec.  (Reprint) 
326,  7  West  L.  J.  265. 

Oklahoma. —  Aldredge  v.  Payne  County 
School  Dist.  No.  16,  10  Okla.  694,  65  Pac.  96. 

Pennsylvania. — Reitenbaugh  v.  Chester  Val- 
ley R.  Co.,  21  Pa.  St.  100;  In  re  Harbaugh 
Ave.,  10  Pa.  Co.  Ct.  440. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain,*' 
§  489. 

Compare  Wilson  v.  Baltimore,  etc.,  R.  Co.,  5 
Del.  Ch.  524. 

In  Mississippi  it  is  held,  upon  the  ground 
that  the  proceeding  is  a  proceeding  in  rem, 
that  where  the  statute  does  not  expressly  re- 
quire notice,  no  notice  to  the  landowner,  other 
than  that  which  would  arise  from  the  as- 
sembling of  the  jury  upon  the  premises,  is 
necessary.  New  Orleans,  etc.,  R.  Co.  v.  Hemp- 
hill, 35  Miss.  17. 

Notice  of  the  app'ointment  of  the  jury  need 
not  be  given  when  not  required  by  statute, 
and  if  improper  persons  are  appointed  this 
fact  is  merely  a  ground  of  exception  to  the 
report.  In  re  Still,  2  Chest.  Co.  Rep.  (Pa.) 
233. 

Where  property  is  taken  for  a  public  pur- 
pose the  right  to  take  exists  independent  of 
any  notice,  and  unless  required  by  statute 
no  notice  of  the  taking  need  be  given,  but 
only  of  the  subsequent  assessment  of  damages. 
Buckwalter  r.  Neosho  County  School  Dist. 
No.  42,  65  Kan.  603,  70  Pac.  604 ;  In  re  Mid- 
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unconstitutional  and  void  ;^  although  it  has  been  held  that  a  mere  failure  to  pro- 
vide for  notice  does  not  render  the  act  invalid.^  Notice  is  essential  to  the  juris- 
diction/ and  failure  to  give  it  renders  the  proceedings  void.^  The  fact  that  the 
required  notice  has  been  served  being  a  jurisdictional  fact  must  affirmatively 
appear  in  the  record.^  Where  a  constitution  provides  that  property  shall  not  be 
damaged,  injured,  or  destroyed  for  public  use  without  just  compensation  therefor, 
any  exercise  of  the  power  of  eminent  domain  by  which  property  is  injured  or 
destroyed  requires  the  same  formalities  with  regard  to  notice  as  in  cases  where 
the  property  is  actually  taken. Where  notice  has  been  properly  given,  the 
owners  notitied  are  bound  to  take  cognizance  of  all  acts  or  steps  thereafter  taken 
in  the  proceedings  and  are  not  usually  entitled  to  any  further  notice.^ 


dleton,  82  N.  Y.  196.  See  also  State  v.  Hep- 
penheiraer,  54  N.  J.  L.  268,  23  All.  664. 

Where  a  railroad  charter  does  not  require 
notice  of  the  application  for  the  appointment 
of  viewers  but  does  require  the  viewers  to 
give  notice  of  the  time  when  they  will  view 
the  property  and  assess  the  damages,  the 
latter  notice  is  sufficient.  St.  Joseph,  etc.,  R. 
Co.  V.  Shambaugh,  106  Mo.  557,  17  S.  W.  581. 
See  also  Roosa  v.  St.  Joseph,  etc.,  R.  Co.,  114 
Mo.  508,  21  S.  W.  1124. 

2.  Matter  of  New  York,  34  Misc.  (N.  Y.) 
719,  70  N.  Y.  Suppl.  227.  See  also  Aldredge 
r.  Payne  County  School  Dist.  No.  16,  10  Okla. 
694,  65  Pac.  96. 

The  legislature  cannot  validate  a  proceed- 
ing to  condemn  land  where  no  notice  was 
given.  Burns  v.  Multnomah  R.  Co.,  15  Fed. 
177,  8  Sawy.  543. 

3.  Wilson  r.  Baltimore,  etc.,  R.  Co.,  5  Del. 
Ch.  524;  Sullivan  v.  Cline,  33  Oreg.  260,  54 
Pac.  154;  Towns  v.  Klamath  County,  33  Oreg. 
225,  53  Pac.  604.  Contra,  Matter  of  New 
York,  34  Misc.  (N.  Y.)  719,  70  N.  Y.  Suppl. 
227. 

Where  actual  notice  is  given  the  omission  of 
the  act  to  require  it  cannot  be  made  a  ground 
for  invalidating  the  proceedings.  Kramer  v. 
Cleveland,  etc.,  R.  Co.,  5  Ohio  St.  140. 

An  objection  that  the  statute  does  not  pro- 
vide for  adequate  notice  to  non-residents  can- 
not be  raised  by  an  0A\Tier  who  is  a  resident 
and  who  is  personally  served  with  notice. 
Weir  V.  St.  Paul,  etc.,  R.  Co.,  18  Minn.  155. 

4.  Morgan  v.  Chicago,  etc.,  R.  Co.,  36  Mich. 
428;  Leonard  r.  Sparks,  63  Mo.  App.  585; 
Kearnev  Tp.  v.  Ballantine,  54  N.  J.  L.  194,  23 
Atl.  821  [affirming  52  N.  J.  L.  338,  19  Atl. 
792];  Parker  v.  Ft.  Worth,  etc.,  R.  Co.,  84 
Tex.  333,  19  S.  W.  518. 

5.  California. —  Silva  r.  Garcia,  65  Cal. 
591,  4  Pac.  628. 

Illinois. —  Wood  r.  Highway  Com'rs,  62  111. 
391. 

Kansas. —  Missouri  Pac.  R.  Co.  v.  House- 
man, 41  Kan.  300,  304,  21  Pac.  284. 

Louisiana. —  Morgan's  Louisiana,  etc.,  Co. 
V.  Bourdier,  McGloin  232. 

Maine. —  Atlantic,  etc.,  R.  Co.  v.  Cumber- 
land County  Com'rs,  51  Me.  36. 

Michigan. —  Morgan  v.  Chicago,  etc.,  R.  Co., 
36  Mich.  428;  Names  r.  Olive,  etc.,  Tp.,  30 
Mich.  490. 

Minnesota. —  Kanne  v.  Minneapolis,  etc.,  R. 
Co.,  33  Minn.  419,  23  N.  W.  854;  Lohman  V. 
St.  Paul,  etc.,  R.  Co.,  18  Minn.  174. 


Missouri. —  Williams  v.  Kirby,  169  Mo.  622, 
70  S.  W.  140;  Williams  v.  Monro,  125  Mo. 
574,  28  S.  W.  853  :  Taylor  Todd,  48  Mo. 
App.  550. 

Nebraska. —  Lesieur  r.  Custer  County,  61 
Nebr.  612,  85  N.  W.  892. 

Neiv  Jersey. —  Kearney  Tp.  v.  Ballantine, 
54  N.  J.  L.  194,  23  Atl.  821  [affirming  52 
N.  J.  L.  338,  19  Atl.  792]  ;  State  v.  Easton, 
etc.,  R.  Co.,  36  N.  J.  L.  181. 

New  Mexico. —  Leyba  v.  Armijo,  (1902)  68 
Pac.  939. 

New  York. —  People  v.  Whitney's  Point.  32 
Hun  508. 

Oklahoma. —  Aldredge  r.  Pavne  County 
School  Dist.  No.  16,  10  Okla.  694,  65  Pac. 
96. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  489. 

The  notice  to  the  tenant  of  the  owner  re- 
quired by  the  Kansas  statute  is  not  a  part  of 
the  condemnation  proceedings,  but  is  in- 
tended only  to  enable  the  tenant  to  prepare 
his  fences  so  as  to  confine  his  stock  and  pre- 
serve his  crops,  and  a  failure  to  give  such 
notice  does  not  affect  the  validity  of  the  pro- 
ceedings, but  merely  renders  the  condemning 
party  liable  for  any  damages  resulting  from 
such  failure.  Chicago,  etc.,  R.  Co.  c.  Griesser, 
48  Kan.  663,  29  Pac.  1082. 

6.  Alahama. —  Barnett  r.  State,  15  Ala. 
829;  Talladega  County  r.  Thompson,  15  Ala. 
134. 

Maine. —  Prentiss  r.  Parks,  65  Me.  559. 

Missouri. —  Chicago,  etc.,  R.  Co.  v.  Young, 
96  Mo.  39,  8  S.  W.  776;  Taylor  v.  Todd,  48 
Mo.  App.  550. 

Oregon. —  State  v.  Officer,  4  Oreg.  180 ; 
Thompson  v.  Multnomah  County,  2  Oreg. 
34: 

Pennsylvania. —  New  Jersey  Cent.  R.  Co.'s 
Appeal,  102  Pa.  St.  38;  In  re  Boyer,  37  Pa. 
St.  257.  Compare  Bryant  r.  New  Castle 
Northern  R.  Co.,  6  Pa.  Co.  Ct.  53. 

Rhode  Island. —  Ross  v.  North  Providence, 
10  R.  I.  461. 

Texas. —  Bowie  County  r.  Powell,  ( Civ. 
App.  1901)  66  S.  W.  237;  Voght  v.  Bexar 
County,  5  Tex.  Civ.  App.  272,  23  S.  W.  1044. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  489. 

7.  McGavock  r.  Omaha,  40  Nebr.  64,  58 
N.  W.  543. 

8.  St.  Joseph  V.  Geiwitz,  148  Mo.  210,  49 
S.  W.  1000;  Matter  of  Brooklyn  El.  R.  Co., 
25  Misc.  (N.  Y.)  120,  53  N.  Y.  Suppl.  1087. 
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b.  Effect  of  Appearance.^  If  tlie  landowner  appears  and  contests  the  pro- 
ceedings on  other  grounds  than  want  of  notice  he  tliereby  waives  the  right  to 
object  that  he  was  not  notified  of  such  proceedings,^^  or  that  the  notice  was 
defective/^  or  that  it  was  not  served  in  the  proper  manner. 

2.  Persons  Entitled  to  Notice.  All  persons  liaving  any  interest  in  the  lands 
proposed  to  be  taken  are  entitled  to  notice.^^  A  lessee  is  entitled  to  notice  as  well 
as  the  owner,^*  and  where  the  land  is  owned  by  tenants  in  common  notice  must 
be  given  to  eachj^  Where  the  land  of  an  intestate  is  to  be  taken  notice  must  be 
given  to  the  heirs,  and  a  notice  to  the  administrator  is  not  sufficient ;     but  notice 


If  the  order  for  the  laying  out  of  a  high- 
way has  been  reversed  notice  must  be  given 
of  any  subsequent  proceedings.  People  v. 
Kniskern,  54  N.  Y.  52  [reversing  50  Barb. 
87]. 

Where  the  assessment  is  not  made  at  the 
time  stated  in  the  original  notice  the  owner 
is  justified  in  supposing  that  the  proceed- 
ings have  been  abandoned,  and  the  assess- 
ment cannot  be  made  at  a  later  date  unless  a 
new  notice  is  given.  Hull  v.  Chicago,  etc., 
R.  Co.,  21  Nebr.  371,  32  N.  W.  162. 

9.  See,  generally,  on  this  subject,  Appear- 
ances, 3  Cyc.  500. 

10.  Ex  p.  Reynolds,  52  Ark.  330,  12  S.  W. 
570;  Kimball  v.  Alameda  County,  46  Cal. 
19;  Ellsworth  v.  Chicago,  etc.,  R.  Co.,  91 
Iowa  386,  59  N.  E.  78;  Polly  v.  Saratoga, 
etc.,  R.  Co.,  9  Barb.  ( N.  Y. )  449. 

Where  the  landowner  moved  to  set  aside 
the  award,  on  the  united  grounds  of  want  of 
notice  and  of  misconduct  and  irregularities 
on  the  part  of  the  commissioners,  and  also 
that  the  award  had  not  been  paid,  this  is  not 
a  general  appearance  which  waives  objec- 
tions to  the  jurisdiction.  Kanne  v.  Minne- 
apolis, etc.,  R.  Co.,  33  Minn.  419,  23  N.  W. 
854. 

Where  the  owner  does  not  appear  until 
after  the  return  of  the  inquisition  upon  a 

writ  of  ad  quod  damnum,  and  makes  no  de- 
fense upon  the  merits  of  the  case,  he  does 
not  waive  a  failure  to  give  notice  of  the  orig- 
inal application  for  the  writ.  Bernard  v. 
Brewer,  2  Wash.  (Va.)  76. 

11.  Graves  v.  Middletown,  137  Ind.  400,  37 
N.  E.  157;  Parish  v.  Gilmanton,  11  N.  H. 
293;  Galveston,  etc.,  R.  Co.  v.  Baudat,  18 
Tex.  Civ.  App.  595,  45  S.  W.  939;  Coleman 
V.  Moody,  4  Hen.  &  M.  (Va.)  1.  Contra, 
Taylor  v.  Todd,  48  Mo.  App.  550. 

12.  Parish  v.  Gilmanton,  11  N.  H.  293; 
Dyckman  v.  New  York,  5  N.  Y.  434. 

Where  a  non-resident  has  twice  appeared 
in  proceedings  to  condemn  his  land  for  depot 
purposes,  the  court  has  jurisdiction  over  him, 
however  defective  the  service  of  process  may 
have  been.  Union  Depot  Co.  v.  Frederick, 
117  Mo.  138,  21  S.  W.  1118,  1130,  26  S.  W. 
350. 

13.  Dodge  V.  Omaha,  etc.,  R.  Co.,  20  Nebr. 
276,  29  N.  W.  9S6;  Whitcher  v.  Benton,  48 
N.  H.  157,  97  Am.  Dec.  597 ;  Piatt  v.  Bright, 
29  N.  J.  Eq.  128 ;  In  re  Oneida  St.,  22  Misc. 
(N.  Y.)  235,  29  N.  Y.  Suppl.  828. 

The  holder  of  a  certificate  of  purchase  at  a 
tax-sale  is  entitled  to  notice  of  proceedings  to 
condemn  land  embraced  in  the  certificate. 
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Cochran  v.  Council  Blulfs  Independent  School 
Dist.,  50  Iowa  663. 

A  remainder-man  is  entitled  to  notice  as 
well  as  the  tenant  in  possession  of  the  pre- 
ceding estate.  Chicago,  etc.,  R.  Co.  v.  Smith, 
78  ni.  96. 

The  owner  of  upland  has  no  interest  in  ad- 
joining land  under  water  belonging  to  the 
state,  and  is  not  entitled  to  notice  of  pro- 
ceedings to  condemn  the  same.  In  re  New 
York,  etc.,  R.  Co.,  29  Hun  (N.  Y.)  269. 

A  mere  naked  trustee  of  an  equitable  in- 
terest in  lands  is  not  a  "  person  interested  '* 
and  is  not  entitled  to  notice  of  the  proceed- 
ings. Mclntyre  v.  Easton,  etc.,  R.  Co.,  26 
N.  J.  Eq.  425. 

An  easement  of  a  way  is  not  interfered 
with  by  condemning  the  fee  for  a  street,  and 
the  owner  of  the  easement  is  not  entitled  to 
notice  of  the  proceedings.  Allen  v.  Chicago, 
176  111.  113,  52  N.  E.  33. 

A  resident  on  the  land,  who  has  resided 
there  for  a  number  of  years  prior  to  the  in- 
stitution of  the  proceedings,  will  be  pre- 
sumed to  be  a  "  known  resident  owner,"  as 
the  term  is  used  in  the  statute  of  Kansas 
relating  to  the  condemnation  of  a  right  of 
way  for  a  sewer.  Long  v.  Emporia,  59  Kan. 
46,  51  Pac.  897. 

A  railroad  company  by  merely  filing  its 
map  and  profile  of  a  proposed  extension  of 
its  road  and  serving  notice  on  the  occupants 
of  the  land  therein  designated  acquires  no 
lien  or  property  right  as  against  the  state  so 
as  to  entitle  it  to  notice  and  compensation  as 
an  owner  in  proceedings  by  the  state  to  con- 
demn such  land.  People  v.  Adirondack  R. 
Co.,  176  U.  S.  335,  20  Super.  Ct.  460,  44 
L.  ed.  492  laffirming  160  N.  Y.  225,  54  N.  E. 
689]. 

14.  Board  of  Levee  Com'rs  v.  Johnson,  66 
Miss.  248,  6  So.  199. 

15.  Morgan's  Louisiana,  etc.,  R.,  etc.,  Co. 
V.  Bourdier,  McGloin  (La.)  232;  Dyckman  v. 
New  York,  5  N.  Y.  434. 

Notice  to  the  husband  alone  of  a  hearing 
for  the  laying  out  of  a  highway  over  lands  of 
which  his  wife  is  a  tenant  in  common,  whether 
by  an  antenuptial  contract  or  otherwise,  will 
not  bind  the  wife.  Whitcher  v.  Benton,  48  , 
N.  H.  157,  97  Am.  Dec.  597. 

16.  Boonville  v.  Ormrod,  26  Mo.  193. 

If  the  heirs  of  the  deceased  owner  are 
served  with  notice  while  the  proceedings  are 
pending,  and  appear,  it  is  immaterial  that 
the  original  owner  was  not  served  with  no- 
tice prior  to  his  death.  Allen  v.  Chicago,  176 
111.  113,  52  N.  E.  33. 
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to  an  executor  has  been  held  to  be  sufficient.^^  A  mortgagee  is  a  party  interested 
and  is  entitled  to  notice  of  the  proceedings.^^  Where  notice  has  been  duly  served 
upon  the  person  who  is  owner  at  the  time  the  proceedings  are  instituted,  no  further 
notice  is  necessary  to  one  who  purchases  the  property  while  tlie  proceedings  are 
pending.-*^  It  has  been  held  that  one  owner,  although  properly  served  with  notice, 
may  contest  the  proceedings  upon  the  ground  that  other  owners  were  not  served.^ 
"3.  Form  and  Sufficiency  —  a.  In  General.  The  form  of  the  notice,  when  not 
prescribed  by  statute,  is  not  essential,  provided  it  contains  the  material  facts  of 
which  the  landowner  is  entitled  to  notice,^^  and  there  is  a  substantial  conformity 
between  the  notice  and  the  petition  for  condemnation,  or  the  statute  or  ordinance 
authorizing  the  proceedings.^^  All  matters  which  the  statute  expressly  requires 
must  be  included,^^  but  mere  irregularities,  not  affecting  any  substantial  right  of 
the  parties,  will  not  vitiate  the  notice.^^ 


17.  See  Barlage  v.  Detroit,  etc.,  R.  Co.,  54 
Mich.  564,  20  N.  W.  587,  holding  that  under 
the  Michigan  statute,  until  the  estate  is  set- 
tled, the  possession  of  an  executor  is  in  the 
right  of,  and  as  representing,  the  heirs  or 
devisees,  and  that  notice  to  him  is  suffi- 
cient. 

18.  Iowa. —  Severin  v.  Cole,  38  Iowa  463. 
Maine. —  Wilson  v.  European,  etc.,  R.  Co., 

67  Me.  358. 

Nebraska. —  Dodge  v.  Omaha,  etc.,  R.  Co.. 
20  Nebr.  276,  29  N.  W.  936. 

New  Jersey.— TUtt  v.  Bright,  29  N.  J. 
Eq.  128. 

New  York.—  Matter  of  Oneida  St.,  22  Misc. 
235,  49  N.  Y.  Suppl.  828. 

Ohio. —  Harrison  i.  Sabina,  1  Ohio  Cir.  Ct. 
49,  1  Ohio  Cir.  Dec.  30 ;  Garvin  r.  Columbus, 
5  Ohio  S.  &  C.  PI.  Dec.  333,  5  Ohio  N.  P. 
236. 

Rhode  Island. —  Warwick  Sav.  Inst.  r. 
Providence,  12  R.  I.  144. 

This  rule  is  not  affected  by  the  fact  that 
the  mortgagor  has  accepted  the  damages 
awarded.  Garvin  v.  Columbus,  5  Ohio  S.  &  C. 
PI.  Dec.  333,  5  Ohio  N.  P.  236. 

Where  the  statute  requires  notice  to  be 
given  "  the  owners  "  of  the  land  it  has  been 
held  that  a  mortgagor  in  possession  will  be 
regarded  as  the  owner  and  is  the  only  person 
entitled  to  notice  (Gurnsey  v.  Edwards,  26 
N.  H.  224;  Parish  v.  Gilmanton,  11  N.  H. 
293)  ;  but  under  similar  statutes  the  term 
"  owner "  has  been  held  to  apply  to  all  per- 
sons having  an  interest  in  the  property  and 
to  include  a  mortgagee  (Dodge  v.  Omaha, 
etc.,  R.  Co.,  20  Nebr.  276.  29  N.  W.  936; 
Garvin  v.  Columbus,  5  Ohio  S.  &  C.  PI.  Dec. 
333,  5  Ohio  N.  P.  236;  Harrison  v.  Sabina, 
1  Ohio  Cir.  Ct.  49,  1  Ohio  Cir.  Dec.  30). 

Notice  of  a  resolution  to  pass  an  ordinance 
authorizing  condemnation  proceedings  prior 
to  the  passage  of  the  same  need  not  be  given 
to  a  mortgagee,  although  the  statute  requires 
such  notice  to  be  given  to  the  owners  of  the 
property  to  be  appropriated.  Put-In-Bay  v. 
Stimmel,  18  Ohio  Cir.  Ct.  644,  7  Ohio  Cir. 
Dec.  380. 

A  failure  on  the  part  of  a  city  to  give  no- 
tice of  the  proceedings  to  the  trustee  in  a 
deed  of  trust,  notice  having  been  given  to  the 
grantor  in  the  deed,  who  was  in  possession 
of  the  land,  will  not  render  the  proceedings 


void.  Harkins  r.  Asheville,  123  N.  C.  636, 
31  S.  E.  853. 

19.  Houston  V.  Paterson,  etc..  Traction 
Co.,  69  N.  J.  L.  168,  54  Atl.  403;  Plumer  v. 
Wausau  Boom  Co.,  49  Wis.  449,  50  N.  W. 
232.  Contra,  Curran  r.  Shattuck,  24  Cal. 
427. 

20.  Greenwich,  etc.,  R.  Co.  v.  Greenwich, 
etc.,  R.  Co.,  75  N.  Y.  App.  Div.  220,  78  N.  Y. 
Suppl.  84  [affirmed  in  172  N.  Y.  462,  65 
N.  E.  278].  Contra,  In  re  Pennsburg  Alley, 
2  Pa.  Dist.  136,  12  Pa.  Co.  Ct.  213. 

21.  Heady  v.  Vevay,  etc.,  Turnpike  Co.,  52 
Ind.  117. 

The  publication  of  the  ordinance  under 
which  the  proceedings  are  instituted  has  been 
held  as  sufficient  notice,  where  no  special 
form  of  notice  was  prescribed  by  statute. 
In  re  Rochester,  137  N.  Y.  243,  33  N.  E. 
320;  McMicken  v.  Cincinnati,  4  Ohio  St.  394. 

The  fact  that  the  owner  is  a  married 
woman  does  not  entitle  her  to  any  special 
form  of  notice  different  from  that  given  to 
other  owners.  Baubie  v.  Ossman,  142  Mo. 
499,  44  S.  W.  338. 

22.  Baltimore  v.  Little  Sisters  of  Poor,  56 
Md.  400;  Detroit  v.  Beecher,  75  Mich.  454, 
42  N.  W.  986,  4  L.  R.  A.  813. 

23.  Lyle  v.  Chicago,  etc.,  R.  Co.,  55  Minn. 
223,  56  N.  W.  820;  Matter  of  Broadway,  etc., 
R.  Co.,  69  Hun  (N.  Y.)  275,  23  N.  Y.  Suppl. 
609. 

Where  the  statute  requires  that  the  notice 
should  set  out  the  substance  of  the  petition, 

it  need  not  contain  all  that  it  is  necessary 
to  embody  in  the  petition ;  but  is  sufficient  if 
it  gives  the  owner  notice  that  steps  are  to  be 
taken  to  procure  the  appropriation  and  con- 
demnation of  his  lands,  giving  the  time  and 
place,  and  setting  out  a  description  of  the 
land.  Quincy,  etc.,  R.  Co.  v.  Taylor,  43  Mo. 
35. 

24.  Knoblauch  v.  Minneapolis,  56  Minn. 
321,  57  N.  W.  928. 

The  fact  that  notice  is  given  to  the  owner 
as  "  occupant "  instead  of  owner  does  not 
affect  the  validity  of  the  proceedings.  Mc- 
Intyre  v.  Easton,  etc.,  R.  Co.,  26  N.  J.  Eq. 
425. 

Describing  the  land  in  the  notice  to  each 
individual  owner  as  "  his  land  "  does  not  ren- 
der the  notice  invalid.  Ross  v.  Elizabeth- 
toAvn,  etc.,  R.  Co.,  20  N.  J.  L.  230. 
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b.  Description  of  Improvement  and  Lands  Affected.  The  notice  should  fairly 
define  the  nature  and  extent  of  the  proposed  improvement,^^  and  must  contain  a 
sufficiently  accurate  description  of  the  property  to  inform  the  parties  in  interest 
what  land  it  is  proposed  to  appropriate.^^ 

c.  Designation  of  Owners  or  Persons  Interested.  A  notice  by  posting  or 
publication  sliould  contain  the  names  of  all  the  owners  whose  lands  are  affected,^^ 
and  a  notice  addressed  to  certain  persons  "  and  all  other  persons  interested  "  is 
insufficient,^^  although  some  one  owner  is  named  in  it.^^ 

4.  Service  —  a.  In  General.  It  is  competent  for  the  legislature  to  determine 
the  manner  in  which  notice  shall  be  given  ;  ^  and  the  statutes  authorizing  the  pro- 
ceedings usually  make  this  provision.^^    In  some  cases  it  is  provided  that  service 


25.  McManus  f.  McDonough,  107  III.  95; 
State  V.  Wright,  54  N.  J.  L.  130,  23  Atl.  116; 
Doughty  V.  Somerville,  etc.,  E,.  Co.,  21  N.  J.  L. 
442;  In  re  Albany  St.,  6  Abb.  Pr.  (N.  Y.) 
273. 

Describing  a  proposed  location  for  a  road 
as  running  from  one  point  to  another  "  over 
the  most  practicable  route"  is  insufficient. 
Potter  V.  Ames,  43  Cal.  75. 

Where  the  statute  requires  notices  to  be 
posted  at  the  termini  of  a  proposed  highway, 
if  the  notices  do  not  correctly  locate  such 
termini,  the  notice  and  the  subsequent  pro- 
ceedings are  invalid.  Williams  t?.  Kirby,  169 
Mo.  622,  70  S.  W.  140. 

Where  the  notice  has  been  amended  so  as 
to  allow  the  owner  of  the  land  the  alter- 
native of  fixing  the  location  of  the  proposed 
improvement,  he  cannot  object  to  the  notice 
on  the  ground  that  the'  description  of  the 
proposed  location  is  indefinite.  Savannah, 
etc.,  R.  Co.  V,  Postal  Tel.  Cable  Co.,  115  Ga. 
554,  42  S.  E.  1. 

26.  Quackenbush  v.  District  of  Columbia, 
20  D.  C.  300;  Midland  R.  Co.  v.  Smith,  109 
Ind.  488,  9  N.  E.  474;  Lumbermen's  Ins.  Co. 
V.  St.  Paul,  85  Minn.  234,  88  N.  W.  749 ; 
Lyle  V.  Chicago,  etc.,  R.  Co.,  55  Minn.  223, 
56  N.  W.  820 ;  Fairchild  v.  St.  Paul,  46  Minn. 
540,  49  N.  W.  325;  Kuschke  v.  St.  Paul,  45 
Minn.  225,  47  N.  W.  786;  Wilkin  V,  First 
Div.  St.  Paul,  etc.,  R.  Co.,  16  Minn.  271. 

A  reference  to  a  map  on  file  in  some  public 
office  is  not  sufficient.  In  re  Central  Park 
Com'rs,  51  Barb.  (N.  Y.)  277. 

Land  taken  for  the  widening  of  a  street 
is  sufficiently  described  in  the  notice  to  the 
owner  as  being  his  lands  on  a  certain  street 
between  the  intersection  of  two  other  streets. 
Boice  V.  Plainfield,  41  N.  J.  L.  138. 

If  the  notice  states  the  frontage  of  the 
owner's  land  on  the  proposed  street  as  le^ss 
than  it  actually  is,  this  will  not  affect  the 
validity  of  the  proceedings,  but  no  more  land 
can  be  taken  than  is  described  in  the  notice 
"  as  proposed  to  be'  taken."  In  re  Newland 
Ave.,  15  N."  Y.  Suppl.  63. 

A  statute  requiring  the  boundaries  of  the 
taxing  district  in  which  the  property  is  lo- 
cated to  be  set  out  in  the  notice  is  sufficiently 
complied  with  by  stating  the  numbers  of  the 
city  blocks  included  in  such  district.  St. 
Louis  V.  Koch,  169  Mo.  587,  70  S.  W.  143. 

A  notice  describing  the  land  as  that  of 
which  the  state  was  mortgagee,  when  in  fact 
the  state  was  mortgagee  of  only    a  part 
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thereof,  is  not  insufficient  where  the  prop- 
erty is  further  described  by  a  reference  to 
the  petition  in  the  proceedings  which  had 
been  served  upon  the  owner  and  in  which 
the  boundaries  of  the  land  were  defined  with 
precision.  Williams  v.  Hartford,  etc.,  R. 
Co.,  13  Conn.  397. 

27.  Chicago,  etc.,  R.  Co.  t*.  Smith,  78  111. 
96;  Lyle  f.  Chicago,  etc.,  R.  Co.,  55  Minn. 
223,  56  N.  W.  820. 

A  notice  by  publication  omitting  the  name 
of  a  mortgagee  of  the  land  proposed  to  be 
taken  is  not  sufficient.  Warwick  Sav.  Inst. 
V.  Providence,  12  R.  I.  144. 

28.  Ellsworth  v.  Chicago,  etc.,  R.  Co.,  91 
Iowa  386,  59  N.  W.  78;  Birge  v.  Chicago, 
etc.,  R.  Co.,  65  Iowa  440,  21  N.  W.  707; 
Cochran  v.  Council  Bluff's  Independent  School 
Dist.,  50  Iowa  663. 

Where  the  commissioners  have  the  power 
to  determine  the  precise  location  of  a  pro- 
posed road,  and  the  location  cannot  be  defi- 
nitely known  at  the  time  of  notice,  a  notice 
addressed  to  all  persons  owning  lands  in  the 
section,  township,  range,  and  county  through 
which  the  road  is  to  pass  is  sufficient.  Ru- 
ling V.  Kaw  Valley  R.,  etc.,  Co.,  130  U.  S. 
559,  9  S.  Ct.  603,  32  L.  ed.  1045. 

29.  Ellsworth  v.  Chicago,  etc.,  R.  Co.,  91 
Iowa  386,  59  N.  W.  78. 

30.  Nishnabotna  Drainage  Dist.  v.  Camp- 
bell, 154  Mo.  151,  55  S.  W.  276;  In  re  Mid- 
dletown,  82  N.  Y.  196;  Mcintosh  r.  Pitts- 
burg, 112  Fed.  705. 

31.  Florida. —  Jacksonville,  etc.,  R.  Co.  i\ 
Adams,  27  Fla.  443,  9  So.  2. 

Massachusetts. —  Reals  v.  James,  173  Mass. 
591,  54  N.  E.  245. 

Michigan. —  Owosso  v.  Richfield,  80  Mich. 
328,  45  N.  W.  129;  Power's  Appeal,  29  Mich. 
504. 

Mississippi. —  Cage  v.  Trager,  60  Miss.  563. 

Missouri. —  Williams  v.  Monroe,  125  Mo. 
574,  28  S.  W.  853;  Thompson  v.  Chicago, 
etc.,  R.  Co.,  110  Mo.  147.  19  S.  W.  77; 
Quincy,  etc.,  R.  Co.  v.  Taylor,  43  Mo.  35. 

Pennsylvania. —  New  Jersey  Cent.  R.  Co.'s 
Appeal,  102  Pa.  St.  38. 

Texas.— Tarker  v.  Ft.  Worth,  etc.,  R.  Co., 
84  Tex.  333,  19  S.  W.  518. 

West  Virginia. — Adams  v.  Clarksburg,  23 
W.  Va.  203. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain,'* 
§  493. 

If  the  owner  is  a  minor,  notice,  under  the 
Indiana  statute,  may  be  served  upon  his 
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may  be  made  upon  an  a^ent  of  the  owner.^^  Where  the  statutes  relative  to  con- 
demnation proceedings  do  not  provide  the  manner  in  which  the  notice  shall  be 
served,  the  service  should  be  made  according  to  the  provisions  of  the  general 
statutes  in  regard  to  notice  in  judicial  proceedings ;  but  when  expressly  pi'o- 
vided  for  the  method  prescribed  is  exclusive,^'^  and  all  the  requirements  of  the 
statute  must  be  complied  with.^  Where  the  statute  is  silent  as  to  who  shall  give 
the  notice  it  may  be  given  by  the  comii^issioners  appointed  to  assess  the  compen- 
sation,^*^ or  by  the  party  instituting  the  proceedings.^'^ 

b.  By  Publication.  Personal  notice  to  the  owner  is  not  a  constitutional  pre- 
requisite to  the  validity  of  condemnation  proceedings,^^  and  it  is  competent  for 
the  legislature  to  provide  for  constructive  notice  by  publication.^^    Service  on 


guardian  if  the  guardian  is  a  resident  of 
the  county.  Norristown,  etc.,  Turnpike  Co. 
V.  Burket,  26  Ind.  53. 

Posting  a  notice  of  intention  to  lay  out  a 
town  way  as  required  by  the  general  stat- 
utes of  Massachusetts  is  sufficient,  although 
the  owner  is  a  resident  of  the  town,  if  the 
ownership  is  not  known  to  the  selectmen. 
Healey  v.  Newton,  119  Mass.  480. 

Where  the  notice  required  by  statute  has 
been  given  it  is  not  necessary,  in  the  absence 
of  statute,  that  the  justice  before  whom  the 
proceedings  are  heard  should  also  issue  a 
summons  as  in  ordinary  civil  actions.  Mu- 
sick  V.  Kansas  City,  etc.,  R.  Co.,  114  Mo. 
309,  21  S.  W.  491. 

33.  Beals  v.  James,  173  Mass.  591,  54  N.  E. 
245;  Peach  Bottom  R.  Co.  v.  McAlister,  7 
Pa.  Super.  Ct.  574;  Watkins  v.  Hopkins 
County,  (Tex.  Civ.  App.  1903)  72  S.  W.  872. 

Where  service  upon  agent  of  a  non-resident 
owner  is  permitted  by  statute,  it  is  optional 
whether  the  service  be  made  on  the  agent  or 
on  the  owner  personally,  within  or  without 
the  state.  Saginaw,  etc.,  R.  Co.  v.  Bordner, 
108  Mich.  236,  66  N.  W.  62. 

If  the  notice  is  served  on  one  whom  the 
owner  has  designated  as  his  agent,  and  the 
land  is  taken  and  the  improvement  con- 
structed thereon,  the  report  of  the  viewers 
will  not  be  set  aside  twenty-three  years  later, 
on  the  grounu  that  the  notice  was  not  served 
on  the  owner.  Peach  Bottom  R.  Co.  v.  Mc- 
Alister, 7  Pa.  Super.  Ct.  574. 

33.  Chicago,  etc.,  R.  Co.  v.  Swan,  120  Mo. 
30,  25  S.  W.  534;  Mississippi  River,  etc.,  R. 
Co.  V.  Jones,  54  Mo.  App.  529. 

Personal  service  should  be  made  on  resi- 
dent owners  when  the  mode  of  service  is  not 
specified  by  statute.  Chicago,  etc.,  R.  Co.  v. 
Smith,  78  111.  96. 

Notice  may  be  left  at  the  owner's  residence 
instead  of  being  served  upon  him  personally, 
if  his  residence  is  within  the  jurisdiction  of 
the  court.  Cincinnati  Southern  R.  Co.  v. 
O'Meara,  7  Ohio  Dec.  (Reprint)  346,  2  Cine. 
L.  Bui.  142. 

A  copy  of  the  petition  need  not  be  served 
with  the  notice  when  not  required  by  stat- 
ute.   Cox  r.  Buie.  34  N.  C.  139. 

34.  In  re  St.  Paul,  etc.,  R.  Co.,  36  Minn. 
85,  30  N.  W.  432;  Williams  i\  Monroe,  125 
Mo.  574,  28  S.  W.  853. 

35.  Laney  v.  Garbee,  105  Mo.  355,  16  S.  W. 
831,  24  Am.  St.  Rep.  391;  New  Jersey  Cent. 


R.  Co.'s  Appeal,  102  Pa.  St.  38;  Adams  r. 
Clarksburg,  23  W.  Va.  203. 

Where  the  statute  requires  a  notice  to  be 
posted  upon  the  property  intended  to  be 
taken,  the  notice  is  insufficient  if  posted  on 
any  other  property.  Owosso  v.  Richfield,  80 
Mich.  328,  45  N.  W.  129. 

Under  the  Missouri  statute  requiring  no- 
tices of  both  the  hearing  of  the  petition  and 
also  of  the  commissioners*  report,  the  fact 
that  a  copy  of  the  petition  was  not  served 
with  the  first  notice,  as  provided  by  statute, 
does  not  render  the  proceedings  void  and  sub- 
ject to  collateral  attack.  Thompson  v.  Chi- 
cago, etc.,  R.  Co.,  110  Mo.  147,  19  S.  W.  77. 

36.  Clement  t.  Wichita,  etc.,  R.  Co.,  53 
Kan.  682,  37  Pac.  133. 

37.  Ross  V.  Elizabethtown,  etc.,  R.  Co.,  20 
N.  J.  L.  230. 

38.  Harper  v.  Lexington,  etc.,  R.  Co.,  2 
Dana  (Ky.)  227;  Kuschke  v.  St.  Paul,  45 
Minn.  225,  47  N.  W.  786. 

39.  Kentucky. —  Harper  v.  Lexington,  etc., 
R.  Co.,  2  Dana  227. 

Minnesota. —  St.  Paul,  etc.,  R.  Co.  v.  Min- 
neapolis, 35  Minn.  141,  27  N.  W.  500. 

Missouri. —  Nishnabotna  Drainage  Dist.  ik 
Campbell,  154  Mo.  151,  55  S.  W.  276. 

Ohio. —  Cincinnati  Southern  R.  Co.  i\ 
O'Meara,  7  Ohio  Dec.  (Reprint)  346,  2  Cine. 
L.  Bui.  142. 

Pennsylvania. —  In  re  Harrisburg,  etc.. 
Turnpike,  2  Dauph.  Co.  Rep.  51. 

Wisconsin. —  Winnebago  Furniture  Mfg. 
Co.  V.  Wisconsin  Midland  R.  Co.,  81  Wis. 
389,  51  N.  W.  576. 

United  States. —  Wight  v.  Davidson,  181 
U.  S.  371,  21  S.  Ct.  616,  45  L.  ed.  900  [re- 
versing 16  App.  Cas.  (D.  C.)  371]. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  494. 

An  act  which  provides  for  notice  by  publi- 
cation, and  describes  the  land  to  be  taken, 
sufficiently  provides  for  notice  to  the  land- 
owners, and  affords  ample  opportunity  to  be 
heard.  In  re  New  York,  99  N.  Y.  569, '2  N.  E. 
642  [affirming  34  Hun  441]. 

After  notice  by  publication  has  been  given, 
in  conformity  with  the  statute,  that  the  com- 
missioners will  proceed  at  a  given  time  and 
place  to  commence  the  condemnation  of  a 
railroad  right  of  way  through  the  country, 
it  is  the  duty  of  all  persons  owning  property 
that  is  liable  to  be  affected  thereby  to  take 
notice  of  all  future  proceedings  and  protect 
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non-residents  and  unknown  owners  is  usually  by  publication,'^  but  if  personal  serv- 
ice is  actually  made  on  a  non-resident  owner,  it  is  sufficient,  although  the  statute 
provides  for  notice  by  publication  in  such  cases.^^  Where  notice  by  publication  is 
expressly  required  the  notice  must  be  given  in  this  manner,^^  and  the  require- 
ments of  the  statute  complied  with.^^  The  length  of  time,  the  number  of  times, 
and  the  paper  in  which  the  notice  is  to  be  published  is  usually  regulated  by  the 
different  statutes.^ 

e.  By  Mail.  Where  the  manner  of  serving  the  notice  is  not  prescribed  by 
statute  a  notice  by  mail  is  sufficient,^^  but  it  must  appear  that  the  notice  was 
addressed  to  the  owner's  actual  residence.^^ 

5.  Time  of  Service.  The  time  for  which  the  notice  must  be  given  is  usually 
regulated  by  the  statutes,^^  but  where  the  statute  does  not  fix  the  time  it  must  be 


their  rights.  Chicago,  etc.,  R.  Co.  v.  Sel- 
ders,  4  Kan.  App.  497,  44  Pac.  1012;  Kan- 
sas, etc.,  R.  Co.  V.  Phipps,  4  Kan.  App.  252, 
45  Pac.  926. 

40.  See  Graves  v.  Middletown,  137  Ind. 
400,  37  N.  E.  157;  Chicago,  etc.,  P.  Co.  r. 
Swan,  120  Mo.  30,  25  S.  W.  534 ;  Mississippi 
River,  etc.,  R,  Co.  v.  Jones,  54  Mo.  App.  529; 
Asher  v.  Jones  County,  29  Tex.  Civ.  App. 
353,  68  S.  W.  551. 

The  words  "non-resident  owner,"  as  used 
in  the  Nebraska  statute,  mean  a  non-resident 
of  the  state,  and  not  of  the  land  affected  or 
of  the  county  in  which  it  is  located.  Pacific 
R.  Co.  V.  Perkins,  36  Nebr.  456,  54  N.  W. 
845. 

41.  State  f.  Hudson  River  R.,  etc.,  Co., 
(N.  J.  Sup.  1892)  25  Atl.  853. 

Where  a  written  notice  is  served  upon  the 
landowners  personally  the  fact  that  they 
were  not  also  constructively  notified  by  pub- 
lication is  a  purely  technical  objection  and 
does  not  affect  the  validity  of  the  proceed- 
ing. In  re  Metropolitan  El.  R.  Co.,  2  N.  Y. 
Suppl.  278. 

42.  Kansas  City,  etc.,  R.  Co.  v.  Fisher,  53 
Kan.  512,  36  Pac.  1004;  Sieferer  v.  St.  Louis, 
141  Mo.  586,  43  S.  W.  163. 

A  statute  expressly  requiring  the  notice  by 
publication  where  "land"  is  condemned  for 
railroad  purposes  does  not  apply  where  only 
easements  appurtenant  to  the  land  are  sought 
to  be  condemned.  In  re  Metropolitan  El.  R. 
Co.,  2  N.  Y.  Suppl.  278,  12  N.  Y.  Suppl.  502. 

43.  Missouri  Pac.  R.  Co.  v.  Houseman,  41 
Kan.  300,  304,  21  Pac.  284;  Hull  v.  Chicago, 
etc.,  R.  Co.,  21  Nebr.  371,  32  N.  W.  162. 

Failure  to  publish  a  copy  of  the  application 
with  the  notice  when  required  by  statute  ren- 
"ders  the  notice  invalid.  Harbeck  v.  Toledo, 
11  Ohio  St.  219. 

A  mere  irregularity  which  does  not  in  any 
way  prejudice  the  rights  of  the  owner  will 
not  affect  the  validity  of  the  notice.  Broezel 
V.  Buffalo,  2  Silv.  Supreme  (N.  Y.)  375,  6 
N.  Y.  Suppl.  723. 

44.  See  Kansas  City  v.  Mastin,  169  Mo.  80, 
68  S.  W.  1037;  Hull  i;.  Chicago,  etc.,  R.  Co., 
21  Nebr.  371,  32  N.  W.  162. 

If  the  statute  requires  a  notice  of  fifteen 
days  to  be  given  by  publication,  it  is  only 
necessary  that  fifteen  days  shall  intervene 
between  the  first  publication  and  the  day 
fixed  for  the  hearing  or  appearance.  Nish- 
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nabotna  Drainage  Dist.  v.  Campbell,  154  Mo. 
151,  55  S.  W.  276. 

Where  the  statute  requires  the  first  publi- 
cation to  be  at  least  thirty  days  before  the 
day  of  hearing,  thirty  full  days,  excluding 
the  days  of  publication  and  hearing,  must 
intervene.  Rifenburg  f.  Muskegon,  83  Mich. 
279,  47  N.  W.  231. 

If  the  statute  does  not  provide  the  number 
of  times  the  notice  shall  be  published  a  single 
publication  is  sufficient.  Philadelphia,  etc., 
R.  Co.  f.  Shipley,  72  Md.  88,  19  Atl.  1. 

A  statute  requiring  the  notice  to  be  in 
"  some  newspaper "  published  in  the  county 
means  that  the  publication  for  the  entire 
time  must  be  in  the  same  paper.  Hull  v. 
Chicago,  etc.,  R.  Co.,  21  Nebr.  371,  32  N.  W. 
162. 

Where  the  statute  requires  the  notice  to 
be  published  in  a  paper  with  which  the  cir- 
cuit judges  have  contracted  for  the  publica- 
tion of  all  notices  and  orders,  it  is  not  neces- 
sary that  the  notice  should  recite  that  the 
paper  in  which  it  is  published  is  under  such 
contract.  Kansas  City  t.  Mastin,  169  Mo.  80, 
68  S.  W.  1037. 

The  choice  of  papers  in  which  the  notice 
is  to  be  published  must  be  made  by  those  who 
are  appointed  to  give  the  notice,  and  they 
should  select  a  paper  adapted  to  give  the 
widest  currency  to  the  notice.  Powers'  Ap- 
peal, 29  Mich.  504. 

45.  Crane  v.  Camp,  12  Conn.  464. 

46.  Morgan  x.  Chicago,  etc.,  R.  Co.,  36 
Mich.  428.  See  also  Bowie  County  v.  Powell, 
CTex.  Civ.  App.  1901 )  66  S.  W.  237. 

47.  Norton  Eighth  School  Dist.  v.  Cope- 
land,  2  Gray  (Mass.)  414;  People  v.  Richards, 
38  Mich.  214;  Detroit  Sharpshooters'  Assoc. 
v.  Hamtramck  Highway  Cbm'rs,  34  Mich.  46; 
Thompson  v.  Chicago,  etc.,  R.  Co.,  110  Mo. 
147,  19  S.  W.  77 ;  Hays  t\  Risher,  32  Pa.  St. 
169. 

A  longer  notice  than  that  required  by  the 
statute  constitutes  no  objection  to  it.  In  re 
Lexington  Ave.,  17  N.  Y.  Suppl.  870. 

The  fact  that  the  petition  was  heard  at  a 
later  day  than  the  one  named  in  the  notice 
does  not  invalidate  the  proceedings,  especially 
where  the  owner  did  not  appear  on  the  day 
named  in  the  notice.  Thompson  v.  Chicago, 
etc.,  R.  Co.,  110  Mo.  147,  19  S.  W.  77. 

Failure  to  give  notice  for  the  full  time 
required  by  statute  does  not  render  the  pro- 
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given  for  such  a  reasonable  time  as  will  allow  the  owner  opportunity  to  prepare 
to  defend  his  rights."^^  In  the  absence  of  statute  it  is  not  essential  that  the  notice 
should  be  served  before  the  proceedings  are  instituted,"*^  but  notice  of  an  intended 
application  may  lawfully  be  given  before  the  application  is  made.^° 

6.  Return  and  Proof  of  Service,  Where  a  return  of  the  notice  or  process  is 
required  by  statute  it  must  be  made  within  the  time  which  the  statute  prescribes,^^ 
and  must  show  that  the  statutory  provisions  as  to  the  manner  of  service  were 
complied  with;^^  but  in  the  absence  of  statutory  requirement  a  return  of  the 
notice  is  unnecessary  and  any  other  satisfactory  proof  of  its  service  is  sufficient.^^ 
A  summons  returnable  in  vacation  is  properly  returnable  to  the  court  and  not  to 
the  judge.^  It  is  essential  to  the  validity  of  the  proceedings  that  there  be  some 
proof  that  the  notice  was  served,^^  but  as  to  the  sufficiency  of  such  proof  the 
authorities  are  conflicting.  It  has  been  held  that  an  affidavit,^*^  or  a  recital  in  the 
record,^^  or  in  the  report  of  the  commissioners,^^  or  a  mere  return  of  the  warrant 


ceedings  absolutely  void  and  subject  to  a  col- 
lateral attack.  Leonard  v.  Sparks,  117  Mo. 
103,  22  S.  W.  899,  38  Am.  St.  Rep.  646  lover- 
ruling  63  Mo.  App.  585]. 

The  court  has  jurisdiction  to  grant  a  con- 
tinuance, although  the  notice  is  not  served 
the  proper  number  of  days  before  the  hearing, 
and  in  such  case  the  proceedings  are  not 
abated  and  no  new  notice  is  necessary.  Bow- 
man r.  Venice,  etc.,  R.  Co.,  102  111.  472. 

Under  the  Massachusetts  statute  authoriz- 
ing a  railroad  company  to  take  land  after 
thirty  days'  notice,  and  providing  that  all 
general  laws  relating  to  the  location  of  rail- 
roads shall  govern  the  proceedings,  the  loca- 
tion may  be  filed  before  the  expiration  of  the 
thirty  days.  Eastern  R.  Co.  v.  Boston,  etc., 
R.  Co.,  Ill  Mass.  125,  15  Am.  Rep.  13. 

48.  Alabama. —  Burden  v.  Stein,  25  Ala. 
455. 

District  of  Columhia. —  Davidson  v.  Wight, 
16  App.  Cas.  371. 

Maryland. —  Baltimore  Belt  R.  Co.  r.  Balt- 
zell,  75  Md.  94,  23  Atl.  74. 

Michigan. —  People  v.  Richards,  38  Mich. 
214. 

Missouri. —  Nishnabotna  Drainage  Dist.  v. 
Campbell,  154  Mo.  151,  55  S.  W.  276. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
%  496. 

A  notice  served  on  the  day  previous  to  the 
time  appointed  for  the  appraisal  has  been 
held  sufficient  where  the  owner  lived  only  a 
short  distance  from  the  place  appointed  and 
was  at  home  and  did  not  request  a  delay. 
Williams  v.  Hartford,  etc.,  R.  Co.,  13  Conn. 
397. 

If  the  owner  is  present  and  objects  to  the 
action  of  the  jury  because  he  was  not  "  duly 
notified  "  of  the  time  when  it  was  to  assem- 
ble, his  objection  will  not  be  considered  valid, 
unless  he  affirmatively  shows  that  the  notice 
given  him  was  too  short  to  enable  him  to  pre- 
pare for  the  protection  of  his  interests.  Bur- 
den V.  Stein,  25  Ala.  455. 

49.  Chicago,  etc.,  R.  Co.  v.  Abbott,  44  Kan. 
170,  24  Pac.  52. 

Where  the  statute  requires  a  copy  of  the 
notice  to  be  filed  with  the  petition,  it  is  not 
necessary  that  the  notice  should  be  served 
before  the  petition  is  filed  (Hoag  v.  Denton, 
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20  Iowa  118)  ;  but  there  is  no  objection  to 
its  being  so  served  (Gammell  v.  Potter,  2 
Iowa  562). 

50.  Baltimore  v.  Little  Sisters  of  Poor,  56 
Md.  400. 

51.  Owosso  V.  Richfield,  80  Mich.  328,  45 
N.  W.  129 ;  Powers'  Appeal,  29  Mich.  504. 

52.  Williams  v.  Monroe,  125  Mo.  574,  28 
S.  W.  853;  Laney  v.  Garbee,  105  Mo.  355,  16 
S.  W.  831,  24  Am.  St.  Rep.  391. 

Where  notice  is  served  on  the  agent  or  rep- 
resentative of  the  owner  a  failure  of  the  re- 
turn to  state  the  name  of  the  agent  or  rep- 
resentative is  immaterial  where  no  evidence 
is  introduced  to  show  that  the  service  was 
not  on  the  proper  person.  Beals  v,  James,  173 
Mass.  591,  54  N.  E.  245. 

53.  Parish  v.  Gilmanton,  11  N.  H.  293. 

54.  St.  Louis,  etc.,  R.  Co.  v.  Postal  Tel. 
Co.,  173  111.  508,  51  N.  E.  382. 

The  fact  that  the  summons  reads  "  return- 
able to  the  judge "  instead  of  the  court  is 
not  misleading  and  does  not  affect  the  valid- 
ity of  the  summons.  Leibengut  v.  Louisville, 
etc.,  R.  Co.,  103  111.  431. 

55.  Nielsen  v.  Wakefield,  43  Mich.  434,  5 
N.  W.  458;  Detroit  Sharpshooters'  Assoc.  v. 
Hamtramck  Highway  Com'rs,  34  Mich.  36. 

56.  Swayze  v.  New  Jersey  Midland  R.  Co., 
36  N.  J.  L.  295. 

An  affidavit  that  the  notice  was  served 
without  stating  the  manner  of  service  is  not 
sufficient  proof  that  the  service  was  made 
in  the  manner  the  statute  required.  New 
Jersey  Cent.  R.  Co.'s  Appeal,  102  Pa.  St.  38. 

A  statute  which  requires  an  affidavit  that 
the  notice  was  posted  in  a  conspicuous  place 
does  not  require  that  the  affidavit  should 
specify  the  place;  it  is  sufficient  if  the  affi- 
davit states  that  the  notice  was  put  up,  and 
that  the  place  was  a  conspicuous  one.  In  re 
Albany  St.,  6  Abb.  Pr.  (N.  Y.)  273. 

57.  Hunt  V.  Card,  94  Me.  386,  47  Atl.  921. 
It  is  competent  to  overthrow  a  recital  in 

the  record  that  the  landowner  was  duly 
served  with  notice  by  other  portions  of  the 
record  of  equal  dignity  showing  that  the  re- 
cital is  not  true.  Williams  v,  Monroe,  125 
Mo.  574,  28  S.  W.  853. 

58.  Clement  v.  Wichita,  etc.,  R.  Co.,  53 
Kan.  682,  37  Pac.  133. 

[XI.  I,  6] 


850    [15  Cye.] 


EMINENT  DOMAIN 


indorsed  as  ^'  executed,"  \s>  prima  facie  sufficient ;  wliileon  the  other  liand  it  has 
been  held  that  notice  will  not  be  presumed  from  declarations  in  the  report  of  the 
commissioners  or  recitals  in  the  decree  of  condemnation,  but  must  be  proved 
otherwise.^^ 

J.  Pleading's  —  l.  In  General.  Condemnation  proceedings  are  often 
informal,*^^  and  the  strict  rules  of  pleading  do  not  apply.^^ 

2.  Application,  Petition,  or  Complaint  —  a.  Sufficiency  of  Allegations  —  (i)  In 

General.  In  drawing  the  application,  petition,  or  complaint,,the  same  strictness 
is  not  required  as  in  a  petition  or  declaration  in  an  ordinary  action.^^  But  in  gen- 
eral it  should  be  in  writing,^^  should  state  all  jurisdictional  facts,^^  such  as  the 


59.  Harper  v.  Lexington,  etc.,  R.  Co.,  2 
Dana  (Ky.)  227. 

60.  Parker  v.  Ft.  Worth,  etc.,  R.  Co.,  84 
Tex.  333,  19  S.  W.  518. 

A  recital  in  the  order  establishing  a  road 
that  notice  was  given  as  required  by  law  is 
no  proof  of  the  fact  stated,  Taylor  v.  Todd, 
48  Mo.  App.  550;  People  v.  Smith,  7  Hun 
(N.  Y.)  17. 

It  is  not  sufficient  to  say  "  upon  proof  of 
due  notice  having  been  given,"  but  it  must 
appear  on  the  face  of  the  order  what  notice 
was  given.  Vanwickle  v.  Camden,  etc.,  Transp. 
Co.,  14  N.  J.  L.  162. 

61.  Detroit  v.  Robinson,  93  Mich.  426,  53 
N.  W.  564  (holding  that  where  the  purpose 
of  a  condemnation  is  the  improvement  of  a 
continuous  street,  the  fact  that  a  certain 
part  of  it  is  called  by  one  name  and  another 
part  by  a  different  name  does  not  render  it 
necessary  to  institute  such  a  proceeding  for 
each)  ;  New  York  Cent.,  etc.,  R.  Co.  v.  New 
York,  22  N.  Y.  App.  Div.  124,  47  N.  Y. 
Suppl.  965  (holding  that  the  manner  of  the 
hearing  in  a  matter  of  condemnation  for 
public  streets  is  analogous  to  that  of  a  mo- 
tion, although  there  is  no  objection  to  the  im- 
position of  a  plea  or  answer  if  the  party  de- 
sires) . 

62.  Miller  v.  Newark,  35  N.  J.  L.  460; 
Bexar  County  i;.  Terrell,  (Tex.  Sup.  1890) 
14  S.  W.  62;  Union  Pac.  R.  Co.  v.  Leaven- 
worth, etc.,  R.  Co.,  29  Fed.  728. 

The  inquest  taken  in  connection  with  the 
application  and  writ  is  sufficient  to  apprise 
the  opposite  party  of  what  is  to  be  answered, 
and  no  complaint  need  be  filed  (Marion,  etc., 
R.  Co.  V.  Ward,  9  Ind.  123)  ;  and  thereafter 
any  one  interested  may  appear  with  or  with- 
out process  and  contest  the  claim  of  the  ap- 
plicant (Hendricks  v.  Johnson,  6  Port.  (Ala.) 
472). 

A   second   application   for  condemnation 

upon  the  setting  aside  of  a  finding  of  the 
commissioners  in  the  first  condemnation  pro- 
ceedings is  a  continuance  of  the  original  pro- 
ceeding, and  the  addition  of  the  receiver  of  a 
condemning  company  as  a  party,  he  having 
been  appointed  in  the  meantime,  does  not  make 
it  necessary  to  file  a  new  petition  nor  give 
the  owners  of  the  land  the  right  to  file  an 
answer  which  they  had  raised  by  proceeding 
without  objection.  Matter  of  Rochester,  etc., 
R.  Co.,  4  Silv.  Supreme  (N.  Y.)  92,  7  N.  Y. 
Suppl.  279. 

In  Kansas,  where  condemnation  proceed- 
ings are  regular  and  have  been  appealed  by 
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the  landowner  to  the  district  court,  the  filing 
of  pleadings  rests  wholly  within  the  discre- 
tion of  the  court.  Southwestern  Mineral  R. 
Co.  V.  Russell,  7  Kan.  App.  503,  54  Pac.  140. 

In  Ohio  it  is  held  that,  in  case  of  doubt 
whether  the  rules  of  code  pleading  apply,  the 
judgment  of  the  probate  court  that  certain 
ordinances  attached  to  the  petition  consti- 
tute a  part  of  it  will  not  be  disturbed.  Toledo 
Consol.  St.  R.  Co.  v.  Toledo  Electric  St.  R. 
Co.,  6  Ohio  Cir.  Ct.  362,  3  Ohio  Cir.  Dec.  493. 

63.  Martinsville,  etc.,  R.  Co.  v.  Bridges,  6 
Ind.  400;  Portland,  etc..  Turnpike  Co.  v. 
Bobb,  88  Ky.  226,  10  S.  W.  794,  10  Ky.  L.  Rep. 
796;  Rochester  R.  Co.  v.  Robinson,  133  N.  Y. 
242,  30  N.  E.  1008. 

64.  Trester  v.  Missouri  Pac.  R.  Co.,  33 
Nebr.  171,  49  N.  W.  1110;  Vail  v.  Morris, 
etc.,  R.  Co.,  21  N.  J.  L.  189;  Anderson  v. 

.McKinney,  24  Ohio  St.  467. 

But  a  petition  to  erect  a  dam  may  be  made 
by  word  of  mouth.  Mairs  v.  Gallahue,  9 
Gratt.  (Va.)  94. 

Qb..  Alabama. —  McCulley  v.  Cunningham, 
96  Ala.  583,  11  So.  694. 

Michigan. —  Heck  v.  Essex  School  Dist.  No. 
2,  49  Mich.  551,  14  N.  W.  493. 

Minnesota. —  Faribault  v.  Hulett,  10  Minn. 
30. 

Missouri. —  St.  Louis,  etc.,  R.  Co.  v.  Lew- 
right,  113  Mo.  660,  21  S.  W.  210. 

Nebraska. —  Trester  v.  Missouri  Pac.  R.  Co., 
33  Nebr.  171,  49  N.  W.  1110. 

New  Mexico. —  Leyba  v.  Armijo,  (1902)  68 
Pac.  939. 

New  York.— In  re  Marsh,  71  N.  Y.  315 
[reversing  10  Hun  49]. 

North  Dakota. —  Lidgerwood  v.  Michalek, 
(1903)  97  N.  W.  541. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  509  et  seq.;  and  see  cases  more  specifically 
cited  hereafter. 

This  applies  to  proceedings  for  improving 
the  navigation  of  rivers  (Clay  v.  Penoyer 
Creek  Imp.  Co.,  34  Mich.  204),  and  to  pro- 
ceedings to  condemn  lands  for  mill  purposes 
(Fox  V.  Hoi  comb,  34  Mich.  298,  holding  that 
the  petition  must,  in  particular,  show  whether 
the  stream  is  navigable  or  not,  and  if  navi- 
gable, that  the  required  permission  from  the 
county  commissioners  has  been  obtained,  and 
that  the  proposed  dam  will  not  injure  any 
mill  or  mill  site  on  the  stream,  whether  above 
or  below  it ) .  Compare  Faribault  v.  Hulett, 
10  Minn.  30. 

Non-jurisdictional  facts,  however,  need  not 
be  alleged.    Kansas  City  v.  Mastin,  169  Mo. 
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name  of  the  corporation  or  other  petitioner ;  the  names  of  the  owners  of  the 
lands  to  be  condemned/'  that  all  preliminary  requirements  have  been  complied 
Avith,^^  although  such  compliance  need  not  be  set  forth  in  detail,^^  nor  need  the 
exact  language  of  the  statute  be  employed.^^  And  while  mere  informalities' may 
be  disregarded,'^  the  constitutive  facts  must  be  clearly  stated,  so  that  the  owners 
may  be  reasonably  advised  of  the  rights  claimed  by  the  condenniing  party ."^^  But 
it  need  not  be  alleged  that  provision  has  been  made  to  pay  the  award.'^^ 

(ii)  Eight  AND  Capacity  to  Institute  Proceedings.  The  petition  must 
show  that  the  petitioner  is  authorized  to  exercise  the  right  of  eminent  domain,'^ 


80,  68  S.  W.  1037 ;  Helena  r.  Rogan,  26  Mont. 
452,  68  Pac.  798,  27  Mont.  135,  69  Pac.  709. 

66.  Trester  v.  Missouri  Pac.  R.  Co.,  33 
Nebr.  171,  49  N.  W.  1110;  Lidgerwood  v, 
Michalek,  (N.  D.  1903)  97  N.  W.  541. 

67.  See  infra,  XI,  J,  2,  a,  (viii). 

68.  Delaware. —  Front,  etc.,  R.  Co.'s  Peti- 
tion, 1  Pennew.  370,  41  Atl.  200. 

Idaho. — Canyon  County  v.  Toole,  8  Ida.  501, 
69  Pac.  320. 

Illinois. —  Danville  v.  McAdams,  153  111. 
216,  38  N.  E.  632. 

Missouri. —  St.  Louis  v.  Gleason,  15  Mo. 
App.  25  [affirmed  in  89  Mo.  67,  14  S.  W. 
768]. 

New  York. —  People  v.  Adam,  79  N.  Y.  App. 
Div.  30G,  80  N.  Y.  Suppl.  452. 

North  Carolina. —  Durham,  etc.,  R.  Co.  v. 
Richmond,  etc.,  R.  Co.,  106  N.  C.  16,  10  S.  E. 
1041. 

Pennsylvania. —  In  re  Harbaugh  Ave.,  10 
Pa.  Co.  Ct.  440. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  510;  and  see  cases  more  specifically  cited  in 
the  following  sections. 

69.  Front,  etc.,  R.  Co.'s  Petition,  1  Pennew. 
(Del.)  370,  41  Atl.  200;  Rochester  R.  Co.  v. 
Robinson,  133  N.  Y.  242,  30  N.  E.  1008; 
Matter  of  Citizens'  Water  Works  Co.,  32 
N.  Y.  App.  Div.  54,  52  N.  Y.  Suppl.  473; 
Lewis  County  v.  Schobey,  31  Wash.  357,  71 
Pac.  1029. 

70.  Canyon  County  v.  Toole,  8  Ida.  501,  69 
Pac.  320;  Townsend  v.  Chicago,  etc.,  R.  Co., 
91  111.  545. 

71.  Buffalo,  etc.,  R.  Co.  r.  New  York  Cent., 
etc.,  R.  Co.,  15  Hun  (N.  Y.)  365  [affirmed 
in  77  N.  Y.  557]. 

N.  Y.  Laws  (1850),  c.  140,  §  28,  subd.  6, 
providing  that  commissioners  to  ascertain  the 
point  of  intersection  of  railroads  shall  "  be 
appointed  by  the  court,  as  is  provided  in 
this  act  in  respect  to  acquiring  title  to  real 
estate,"  merely  refers  to  the  manner  of  ap- 
pointment and  the  practice  of  the  court,  and 
does  not  require  that  the  petition  should  set 
forth  the  matters  required  in  proceedings  to 
acquire  such  title  (Buffalo,  etc.,  R.  Co.  v. 
New  York  Cent.,  etc.,  R.  Co.,  15  Hun  365 
[affirmed  in  77  N.  Y.  557])  ;  and  if  a  rail- 
road company  has  located  and  completed  its 
road  under  said  statute,  and  afterward  re- 
quires additional  land,  which  it  seeks  to  ac- 
quire under  the  law  of  1869,  it  is  not  neces- 
sary for  the  petition  to  contain  the  allegations 
made  in  the  original  petition  {In  re  New 
York  Cent.,  etc.,  R.  Co.,  33  Hun  274;  In  re 


New  York  Cent.,  etc.,  R.  Co.,  4  Hun  381 ;  New 
York  Cent.,  etc.,  R.  Co.  v.  Sweeney,  6  Thomps. 
&  C.  669). 

72.  Geer  v.  Rockwell,  65  Conn.  316,  32  Atl. 
924;  Florida  Cent.,  etc.,  R.  Co.  v.  Bell,  43 
Fla.  359,  31  So.  259;  Mansfield,  etc.,  R.  Co. 
r.  Clark,  23  Mich.  519. 

In  Virginia  a  petition  for  leave  to  erect 
a  dam  which  substantially  conforms  to  the 
requirements  of  the  statute  is  sufficient;  and 
if  the  applicant  states  that  he  was  the  owner 
of  the  banks  on  both  sides  of  the  stream,  this 
is  in  fact  a  statement  that  he  was  the  owner 
of  the  land  on  both  sides,  and  therefore  the 
presumption  is  that  he  owned  the  bed  of  the 
stream  (Mairs  v.  Gallahue,  9  Gratt.  94)  ;  and 
it  is  immaterial  that  the  petition  states  that 
the  bed  of  the  stream  belongs  to  the  common- 
wealth, where  it  in  fact  belongs  in  part  to  the 
petitioner  (Mead  v.  Haynes,  3  Rand.  33). 

73.  Lidgerwood  v.  Michalek,  (N.  D.  1903) 
97  N.  W.  541,  by  a  city. 

74.  Connecticut. —  Hartford,  etc.,  R.  Co.  v. 
Wagner,  73  Conn.  506,  48  Atl.  218. 

Florida.—  Florida  Cent.,  etc.,  R.  Co.  v.  Bell, 
43  Fla.  359,  31  So.  259. 

Illinois. —  Lake  Shore,  etc.,  R.  Co.  v.  Balti- 
more, etc.,  R.  Co.,  149  111.  272,  37  N.  E.  91; 
Du  Buol  V.  Freeport,  etc.,  R.  Co.,  Ill  111.  499. 

Missouri. —  Kansas  City  v.  Mastin,  169  Mo. 
80,  68  S.  W.  1037. 

New  Jersey. —  Brinkerhoff  v.  Newark,  etc., 
Traction  Co.,  66  N.  J.  L.  478,  49  Atl.  812. 

New  York. —  Stannards  Corners  Rural 
Cemetery  Assoc.  v.  Brandes,  14  Misc.  270,  35 
N.  Y.  Suppl.  1015. 

Ohio. —  Cincinnati,  etc.,  R.  Co.  v.  Sundry 
Persons,  1  Ohio  Dec.  (Reprint)  326,  7  West. 
L.  J.  265,  holding  that  a  petition  by  a  rail- 
road company  need  not  set  forth  the  accept- 
ance by  the  company  of  the  provisions  of  the 
statute. 

W  isconsin. —  Wisconsin  Water  Co.  v. 
Winans,  85  Wis.  26,  54  N.  W.  1003,  39  Am. 
St.  Rep.  813,  20  L.  R.  A.  662. 

United  States. —  In  re  Montgomery,  48  Fed. 
896. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  511. 

But  the  company's  determination  to  con- 
demn need  not  be  shown  by  a  formal  resolu- 
tion of  its  board  of  directors.  Lake  Shore, 
etc.,  R.  Co.  V.  Baltimore,  etc.,  R.  Co.,  149 
111.  272,  37  N.  E.  91 ;  In  re  New  York  Cent., 
etc.,  R.  Co.,  33  Hun  (N.  Y.)  274. 

A  petition  by  a  telephone  company  must 
show  that  the  company  is  organized  under 
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and  it  should  further  be  shown  that  the  petitioner  is  a  corporation,  if  such  be  the 
fact.^^ 

(ill)  PuBPOSE  AND  Necessity.  The  petition  should  disclose  the  specific  pur- 
pose to  which  it  is  intended  to  apply  the  land,'^^  that  the  purpose  for  which  the 
land  is  to  be  taken  and  the  use  to  which  it  is  to  be  devoted  are  pubUc  within  the 
meaning  of  the  constitutional  provisions,'^^  that  such  purpose  is  within  the  powers 


the  laws  of  the  state,  and  that  the  city  coun- 
cil has  designated  the  streets  in  which  the 
poles  are  to  be  placed.  State  v.  New  York, 
etc.,  Telephone  Co.,  51  N.  J.  L.  83,  16  Atl. 
188. 

75.  London  v.  Sample  Lumber  Co.,  91  Ala. 
606,  8  So.  281;  Orrick  School  Dist.  v.  Dorton, 
125  Mo.  439,  28  S.  W.  765;  Roosa  v.  St. 
Joseph,  etc.,  R.  Co.,  114  Mo.  508,  21  S.  W. 
1124;  St.  Joseph,  etc.,  R.  Co.  v.  Shambaugh, 
106  Mo.  557,  17  S.  W.  581;  Hopkins  v.  Kan- 
sas City,  etc.,  R.  Co.,  79  Mo.  98  [all  over- 
ruling West  End  Narrow  Gauge  R.  Co.  v. 
Almeroth,  13  Mo.  App.  91]. 

In  some  states  it  is  held  that  the  incorpo- 
ration need  not  be  expressly  averred,  if  the 
petition  names  the  corporation  and  in  effect 
states  its  corporate  capacity.  Trester  v.  Mis- 
souri Pac.  R.  Co.,  33  Nebr.  171,  49  N.  W. 
1110;  In  re  New  York,  etc.,  R.  Co.,  64  How. 
Pr.  (N.  Y.)  216. 

Where  a  railway  company,  in  its  petition 
to  condemn  real  estate  for  right  of  way,  sets 
forth  the  necessary  facts  to  show  that  it  is 
a  corporation  duly  organized  under  the  laws 
of  this  state,  and  there  is  no  denial  of  that 
fact,  the  petition  will  be  prima  facie  suffi- 
cient to  authorize  the  company  to  condemn 
real  estate  without  proof  of  its  incorporation. 
Clarke  v.  Chicago,  etc.,  R.  Co.,  23  Nebr.  613, 
37  N.  W.  484. 

76.  FZoHtZa.— Florida  Cent.,  etc.,  R.  Co. 
V.  Bell,  43  Fla.  359,  31  So.  259. 

Illinois. —  Suver  v.  Chicago,  etc.,  R.  Co.,  123 
111.  293,  14  N.  E.  12;  Chicago,  etc.,  R.  Co. 
V.  Smith,  111  111.  363. 

Indiana. —  Farneman  v.  Mt.  Pleasant  Ceme- 
tery Assoc.,  135  Ind.  344,  35  N.  E.  271. 

loioa. —  Curtis  v.  Pocahontas  Coimty,  72 
Iowa  151,  33  N.  W.  616,  holding  that  a  pe- 
tition asking  that  a  "  highway  be  opened  for 
travel "  is  insufficient  under  a  statute  au- 
thorizing a  highway  to  be  established. 

Michigan. —  Detroit  v.  Beecher,  75  Mich. 
454,  42  N.  W.  986,  4  L.  R.  A.  813. 

ISlew  Jersey. —  Pennsylvania  R.  Co.  v.  Na- 
tional Docks,  etc.,  Connecting  R.  Co.,  57 
N.  J.  L.  86,  30  Atl.  183. 

'Neio  York. —  In  re  New  York  Cent.,  etc., 
R.  Co.,  5  Hun  86;  Matter  of  Meagher,  35 
Misc.  601,  72  N.  Y.  Suppl.  157;  Matter  of 
Hartford,  etc.,  R.  Co.,  65  How.  Pr.  133. . 

Oregon. —  Dallas  v.  Hallock,  44  Oreg.  246, 
75  Pac.  204. 

Texas. —  Barnes  v.  Chicago,  etc.,  R.  Co., 
(Civ.  App.  1895)  33  S.  W.  601;  Foster  v. 
Chicago,  etc.,  R.  Co.,  10  Tex.  Civ.  App.  476, 
31  S.  W.  529;  Galveston,  etc.,  R.  Co.  v.  Mud 
Creek,  etc.,  Co.,  1  Tex.  App.  Civ.  Cas.  §  393. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  512. 
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A  statement  that  the  petitioner  is  a  tele- 
graph company  is  a  sufficient  statement  of 
the  use  to  be  served  by  the  condemnation. 
Mobile,  etc.,  R.  Co.  v.  Postal  Tel.  Cable  Co., 
120  Ala.  21,  24  So.  408. 

A  petition  to  condemn  lands  for  railway 
purposes  need  not  specify  the  particular  use 
to  which  each  tract  is  to  be  put.  Fletcher  r. 
Chicago,  etc.,  R.  Co.,  67  Minn.  339,  69  N.  W. 
1085. 

The  suflSciency  of  a  petition  for  laying  out 
a  road  is  not  impaired  by  its  also  asking  for 
the  abandonment  of  an  old  road.  Sutter 
County  V.  Tisdale,  136  Cal.  474,  69  Pac.  141. 

Exhibits. —  An  ordinance  providing  for  an 
improvement  need  not  be  attached  to  the  pe- 
tition if  the  cost  of  the  improvement  is  to 
be  paid  by  general  taxation  and  not  by  special 
assessments  (Chicago,  etc.,  R.  Co.  v.  Streator, 
172  111.  435,  50  N.  E.  167)  ;  nor  where  at- 
tached need  it  be  offered  in  evidence  (Chi- 
cago, etc.,  R.  Co.  V.  Pontiac,  160  111.  155,  48 
N.  E.  485). 

77.  Alabama. —  McCulley  v.  Cunningham, 
96  Ala.  583,  11  So.  694;  London  v.  Sample 
Lumber  Co.,  91  Ala.  606,  8  So.  281. 

California. —  Contra  Costa  Coal  Mines  R. 
Co.  V.  Moss,  23  Cal.  323. 

Connecticut. —  Evergreen  Cemetery  Assoc. 
V.  Beecher,  53  Conn.  551,  5  Atl.  353. 

Indiana. —  Great  Western  Nat.  Gas,  etc., 
Co.  V.  Hawkins,  30  Ind.  App.  557,  66  N.  E. 
765. 

Kentucky . —  Portland,  etc.,  Turnpike  Co.  V, 
Bobb,  88  Ky.  226,  10  S.  W.  794,  10  Ky.  L. 
Rep.  796. 

Neio  York. —  Matter  of  Broadway,  etc.,  R. 
Co.,  73  Hun  7,  25  N.  Y.  Suppl.  1080. 

Ohio.—  Valley  R.  Co.  v.  Bohm,  34  Ohio  St. 
114. 

West  Virginia. —  Fork  Ridge  Baptist  Ceme- 
tery Assoc.  V.  Redd,  33  W.  Va.  262,  10  S.  E. 
405. 

Wisconsin. —  Wisconsin  Water  Co.  v. 
Winans,  85  Wis.  26,  54  N.  W.  1003,  39  Am. 
St.  Rep.  813,  20  L.  R.  A.  662. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain," 
§  512. 

If  the  petition  alleges  that  the  petitioner 
is  incorporated  to  operate  a  railroad  or  a 

telegraph  line,  it  is  a  sufficient  allegation 
that  the  use  is  a  public  one.  San  Francisco, 
etc.,  R.  Co.  V.  Leviston,  134  Cal.  412,  66  Pac. 
473 ;  Union  Pac.  R.  Co.  v.  Colorado  Postal  Tel. 
Cable  Co.,  30  Colo.  133,  69  Pac.  564,  97  Am. 
St.  Rep.  106 ;  De  Buol  v.  Freeport,  etc.,  R.  Co., 
Ill  111.  499. 

In  proceedings  by  an  irrigation  district,  a 
complaint  that  in  order  to  properly  irrigate 
the  lands  in  the  district  it  is  necessary  to 
construct  a  pipe-line  across  defendant's  land. 
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conferred  upon  the  petitioner ;  and  that  it  is  necessary  to  take  the  land  for  an 
intended  purpose.''^ 

(iv)  Intention  to  Complete  and  Operate  Improvement.  The  petition 
should  also  allege  that  the  petitioner  intends  in  good  faith  to  complete  the  improve- 
ment for  which  the  land  is  appropriated,^"  and  to  operate  it  when  completed.^^ 

(v)  Inability  to  Agree  With  Owner.  As  has  been  already  stated  the 
failure  of  the  parties  to  agree  as  to  the  value  of  the  property  to  be  appropriated 
is  a  jurisdictional  fact ;  hence,  except  where  the  statute  regulating  the  proceed- 
ings does  not  require  it,^^  the  inability  to  agree  must  be  alleged,^'^  or  a  reason 


has  been  held  sufficient  to  show  that  the  use 
is  a  public  one.  Rialto  Irrigating  Dist.  v. 
Brandon,  103  Cal.  384,  37  Pac.  484.  Com- 
pare Wisconsin  Water  Co.  v.  Winans,  85  Wis. 
26,  54  N.  W.  1003,  39  Am.  St.  Rep.  812,  20 
L.  R.  A.  662. 

A  petition  to  condemn  land  for  an  addition 
to  a  cemetery  need  not  allege  that  the  ceme- 
tery is  for  a  public  use  if  it  shows  that  the 
cemetery  has  been  in  existence  for  forty  years 
and  belongs  to  the  town.  Phillips  v.  Scales 
Mound,  195  111.  353,  63  K  E.  180. 

78.  McCulley  v.  Cunningham,  96  Ala.  583, 
11  So.  694;  Illinois  Cent.  R.  Co.  v.  Chicago^ 
138  111.  453,  28  N.  E.  740;  Boyd  v.  Negley, 
40  Pa.  St.  377. 

79.  Alabama. —  London  v.  Sample  Lumber 
Co.,  91  Ala.  606,  8  So.  281. 

Arizona. —  Sanford  v.  Tucson,  (1903)  71 
Pac.  903. 

California. —  Rialto  Irrigating  Dist.  v. 
Brandon,  103  Cal.  384,  37  Pac.  484;  Los 
Angeles  v.  Waldron,  65  Cal.  283,  1  Pac.  883, 
holding  that  a  petition  by  a  city  alleging 
that  the  council  had  duly  passed  an  ordinance 
condemning  certain  property,  and  that  it  is 
now  necessary  to  condemn  said  land  for  public 
use,  is  a  sufficient  showing  of  the  necessity. 

Michigan. —  Flint,  etc.,  R.  Co.  v.  Detroit, 
etc.,  R.  Co.,  64  Mich.  350,  31  N.  W.  281. 

Montana. —  Helena  v.  Harvey,  6  Mont.  114, 
9  Pac.  903. 

New  Jersey. —  Kountze  v.  Morris  Aqueduct, 
58  N.  J.  L.  303,  33  Atl.  252. 

Neio  York.—  Matter  of  Union  El.  R.  Co.,  55 
Hun  611,  8  N.  Y.  Suppl.  813;  Matter  of 
Meagher,  35  Misc.  601,  72  N.  Y.  Suppl.  157. 

Oregon. —  Dallas  v.  Hallock,  44  Oreg.  246, 
75  Pac.  204. 

Pennsylvania. —  Shick  v.  Pennsylvania  R. 
Co.,  1  Pearson  259. 

West  Virginia. —  Fork  Ridge  Baptist  Ceme- 
tery Assoc.  V.  Redd,  33  W.  Va.  262,  10  S.  E. 
405. 

Wisconsin. —  Winnebago  Furniture  Mfg.  Co. 
V.  Wisconsin  Midland  R.  Co.,  81  Wis.  389,  51 
N.  W.  576. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain," 
§  512. 

An  ordinance  which  provides  for  the  exten- 
sion of  a  street  is  a  legislative  determination 
of  the  necessity  for  such  street,  and  there- 
fore the  petition  need  not  allege  facts  show- 
ing the  public  necessity.  Chicago,  etc.,  R. 
Co.  V.  Pontiac,  169  111.  155,  48  N.  E.  485. 

An  act  providing  that  the  complaint  may 
aver  that  it  is  necessary  for  the  city  to  take 


the  land,  without  setting  forth  the  proceed- 
ings provided  for  in  the  statute,  is  constitu- 
tional. Heffernan  v.  San  Francisco  Super. 
Ct.,  (Cal.  1893)  33  Pac.  725;  San  Francisco 
V.  Kiernan,  98  Cal.  614,  33  Pac.  720. 

80.  Florida  Cent.,  etc.,  R.  Co.  v.  Bell,  43 
Fla.  359,  31  So.  259;  Rochester  R.  Co.  v. 
Robinson,  133  N.  Y.  242,  30  N.  E.  1008; 
Erie,  etc.,  R.  Co.  v.  Welch,  1  N.  Y.  App.  Div. 

140,  37  N.  Y.  Suppl.  996;  Metropolitan  El. 
R.  Co.  V.  Dominick,  55  Hun  (N.  Y.)  198,  8 
N.  Y.  Suppl.  151 ;  In  re  New  York  El.  R.  Co., 
15  N.  Y.  Suppl.  909;  In  re  Metropolitan  El. 
R.  Co.,  12  N.  Y.  Suppl.  506  [affirmed  in  13 
N.  Y.  Suppl.  159]. 

81.  Helena  v.  Rogan,  26  Mont.  452,  68  Pac. 
798,  27  Mont.  135,  69  Pac.  709;  Rochester  R. 
Co.  V.  Robinson,  133  N.  Y.  242,  30  N.  E.  1008. 

This  averment  is  not  necessary,  however, 
where  the  improvement  has  already  been  con- 
structed and  used  on  the  land  sought  to  be 
condemned.  Chicago,  etc.,  R.  Co.  v.  Richard- 
son, 86  Wis.  154,  56  N.  W.  741. 

82.  See  supra,  XI,  D,  3. 

83.  Chicago,  etc.,  R.  Co.  v.  Pontiac,  169 
111.  155,  48  N.  E.  485;  Danville  v.  McAdams, 
153  111.  216,  38  N.  E.  632;  Lake  Shore,  etc., 
R.  Co.  V.  Chicago,  151  111.  359,  37  N.  E.  880; 
Chicago,  etc.,  R.  Co.  v.  Chicago,  150  111.  597, 
37  N.  E.  1029;  Chicago,  etc.,  R.  Co.  v.  Chi- 
cago, 149  111.  495,  36  N.  E.  1006,  148  111. 

141,  35  N.  E.  881 ;  Cahill  v.  Norwood  Park, 
149  HI.  156,  36  N.  E.  606,  149  111.  162,  36 
N.  E.  608;  Lake  Shore,  etc.,  R.  Co.  v.  Chi- 
cago, 148  111.  509,  37  N.  E.  88;  In  re  Six- 
teenth St.,  4  Pa.  Co.  Ct.  124,  all  of  which 
cases  hold  that  a  petition  to  condemn  land 
for  the  opening  or  extension  of  a  street  need 
not  allege  that  compensation  for  the  prop- 
ertv  could  not  be  agreed  upon. 

84.  California. —  Contra  Costa  Coal  Mines 
R.  Co.  V.  Moss,  23  Cal.  323. 

Delaware. —  Front,  etc.,  R.  Co.'s  Petition, 
1  Pennew.  370,  41  Atl.  200. 

Illinois. —  Lieberman  v.  Chicago,  etc.,  R. 
Co.,  141  111.  140,  30  N.  E.  544:  Reed  v.  Ohio, 
etc.,  R.  Co.,  126  111.  48,  17  N.  E.  807 ;  Byron 
V.  Blount,  97  HI.  62. 

Kentucky. —  Portland,  etc.,  Turnpike  Co. 
r.  Bobb,  88  Ky.  226,  10  S.  W.  794,  10  Ky. 
L.  Rep.  796. 

Michigan. —  Smith  r.  Milton  School  Dist. 
No.  2,  40  Mich.  143. 

Missouri. —  Cunningham  r.  Pacific  R.  Co., 
61  Mo.  33;  Ells  v.  Pacific  R.  Co.,  51  Mo.  200. 

Montana. —  Helena  v.  Rogan,  26  Mont.  452, 
68  Pac.  798,  27  Mont.  135,  69  Pac.  709. 
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must  be  given  for  not  making  the  attempt,^^  as  that  the  owner  is  absent,®^  or  is 
legally  incapable  of  contracting.^^  Any  words  which  show  the  inability  to  agree 
will  snlhce,  although  the  exact  words  of  the  statute  are  not  followed  ;  ^  but  it 
would  seem  that  an  allegation  upon  information  and  belief  is  not  sufficient.^^  A 
want  of  consent  to  the  taking  need  not  also  be  alleged.^*^ 


l>^ew  Jersey. —  Vail  v.  Morris,  etc.,  R.  Co., 
21  N.  J.  L.  189. 

Oregon. —  Oregon  R.,  etc.,  Co.  X).  Oregon 
Real  Estate  Co.,  10  Oreg.  444. 

Pennsylvania. —  Ex  p.  U.  S.,  24  Pittsb. 
Leg.  J.  105. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Mud 
Creek,  etc.,  Co.,  1  Tex.  App.  Civ.  Cas.  §  393. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  514. 

A  petition  filed  by  one  railroad  company 

to  condemn  a  right  of  way  over  the  land  of 
another  must  show  an  offer  to  obtain  the 
right  of  way  by  agreement  with  such  other 
(Cincinnati,  etc.,  R.  Co.  v.  Danville,  etc.,  R. 
Co.,  75  111.  113;  Lake  Shore,  etc.,  R.  Co.  v. 
Cincinnati,  etc.,  R.  Co.,  116  Ind.  578,  19 
N.  E.  440;  Toledo,  etc.,  R.  Co.  v.  Detroit, 
etc.,  R.  Co.,  62  Mich.  578,  29  N.  W.  506,  62 
Mich.  564,  29  N.  W.  500,  4  Am.  St.  Rep. 
875;  In  re  Boston,  Hoosac  Tunnel,  etc.,  R. 
Co.,  79  N.  Y.  69)  ;  but  where  it  is  sought  to 
condemn  a  crossing  the  petition  need  not 
state  that  the  companies  could  not  agree 
upon  the  point  or  the  manner  of  making  the 
crossing,  when  it  does  not  appear  that  there 
was  any  dispute  in  that  respect  (Gulf,  etc., 
R.  Co.  V.  Ft.  Worth,  etc.,  R.  Co.,  86  Tex. 
537,  26  S.  W.  54). 

An  allegation  of  a  failure  to  agree  with 
the  alleged  owners  of  the  premises  is  suffi- 
cient without  also  alleging  a  failure  to  agree 
with  one  holding  a  vendor's  lien  on  the 
propertv.  Thomas  v.  St.  Louis,  etc.,  R.  Co., 
164  111.*^  634,  46  N.  E.  8. 

A  railroad  company  seeking  to  condemn 
land  cannot  properly  aver  inability  to  agree 
with  the  owner  without  an  effort  by  someone 
authorized  to  bind  it  to  induce  him  to  ac- 
cept an  offer  made  honestly  and  not  merely 
formal  and  colorable.  Grand  Rapids,  etc., 
R.  Co.  V.  Weiden,  70  Mich.  290,  38  N.  W. 
294. 

In  a  proceeding  nominally  against  both 
lessor  and  lessee,  if  the  petition  alleges  an 
attempt  to  agree  with  the  lessee,  but  makes 
no  mention  of  any  attempt  to  agree  with  the 
lessor,  it  gives  no  authority  for  proceeding 
as  against  the  lessor.  In  re  Boston  Hoosac 
Tunnel,  etc.,  R.  Co.,  79  N.  Y.  69. 

In  Maine  there  is  a  decision  to  the  effect 
that  if  a  failure  to  agree  is  not  alleged  this 
is  not  a  fatal  defect,  since  the  presumption 
is  that  the  parties  could  not  agree.  Farns- 
worth  V.  Lime  Rock  R.  Co.,  83  Me.  440,  22 
Atl.  373. 

In  Iowa  an  application  to  the  sheriff  by 
a  landowner,  asking  that  a  jury  be  impaneled 
to  assess  his  damages  for  land  taken  by  a 
railroad  company,  need  not  allege  that  he  had 
refused  to.  grant  the  right  of  way.  Hartley 
V.  Keokuk,  etc.,  R.  Co.,  85  Iowa  455,  52  N.  W. 
352. 
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In  Texas  it  is  held  that  a  petition  by  a 
telephone  company  to  condemn  a  right  to 
build  its  line  along  a  railroad  right  of  way 
is  not  objectionable  because  it  does  not  al- 
lege that  the  company  has  offered  to  agree 
with  the  railroad  or  commissioners  as  to  the 
amount  to  be  paid.  Texas  Midland  R.  Co.  v. 
Southwestern  Tel.,  etc.,  Co.,  (Civ.  App.  1900) 
57  S.  W.  312. 

85.  In  re  Marsh,  71  N.  Y.  315  [reversing 
10  Hun  49] ;  Ex  p.  U.  S.,  24  Pittsb.  Leg.  J. 
(Pa.)  105. 

86.  In  re  Union  El.  R.  Co.,  8  N.  Y.  Suppl. 

813;  Reitenbaugh  v.  Chester  Valley  R.  Co., 
21  Pa.  St.  100. 

87.  Reitenbaugh  v.  Chester  Valley  R.  Co., 
21  Pa.  St.  100;  Charleston,  etc..  Bridge  Co. 
<;.  Comstock,  36  W.  Va.  263,  15  S.  E.  69. 

88.  St.  Louis,  etc.,  R.  Co.  v.  Postal  Tel. 
Co.,  173  111.  508,  51  N.  E.  382;  Fore  v.  Hoke, 
48  Mo.  App.  254;  In  re  Suburban  Rapid 
Transit  Co.,  38  Hun  (N.  Y.)  553. 

Allegations  held  sufficient. —  Thus  it  is  suf- 
ficient to  allege  that  the  owner  demands  an 
unreasonable  price  for  the  land  [In  re  Long 
Island  R.  Co.,  21  N.  Y.  Suppl.  489);  or  a 
price  far  in  excess  of  its  value  (Marcellus 
Electric  R.  Co.  v.  Crisler,  33  Misc.  (N.  Y.) 
1,  67  N.  Y.  Suppl.  932).  So  an  allegation 
that  the  petitioner  has  been  unable  to  ac- 
quire the  right  of  way  from  said  owners,  by 
voluntary  grant  or  purchase. 

Colorado. —  Colorado  Fuel,  etc.,  Co.  v.  Four 
Mile  R.  Co.,  29  Colo.  90,  66  Pac.  902. 

Illinois. —  Bowman  f.  Venice,  etc.,  R.  Co., 
102  111.  459;  Booker  v.  Venice,  etc.,  R.  Co., 
101  111.  333;  Chicago,  etc.,  R.  Co.  v.  Cham- 
berlain, 84  111.  333. 

Michigan. —  Cincinnati,  etc.,  R.  Co.  v.  Bay 
City,  etc.,  R.  Co.,  106  Mich.  473,  64  N.  W. 
471. 

Missouri. —  Quayle  V.  Missouri,  etc.,  R.  Co., 
63  Mo.  465. 

Nelraska. —  Trester  v.  Missouri  Pac.  R. 
Co.,  33  Nebr.  171,  49  N.  W.  1110. 

Neiv  York. —  In  re  Metropolitan  El,  R. 
Co.,  12  N.  Y.  Suppl.  506;  In  re  Metropolitan 
El.  R.  Co.,  12  N.  Y.  Suppl.  502. 

United  States. —  U.  S.  v.  Oregon  R.,  etc., 
Co.,  16  Fed.  524,  9  Sawy.  61. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  514. 

89.  Metropolitan  El.  R.  Co.  v.  Dominick, 
55  Hun  (N.  Y.)  198,  8  N.  Y.  Suppl.  151. 
But  compare  In  re  Metropolitan  El.  R.  Co., 
12  N.  Y.  Suppl.  506. 

90.  Front,  etc.,  St.  R.  Co.'s  Appeal,  1 
Pennew.  (Del.)  370,  41  Atl.  200;  Faribault 
V.  Hulett,  10  Minn.  30  (holding  that  where 
an  injury  to  the  property  of  another  is  al- 
leged the  law  presumes  want  of  consent)  ; 
Helena  v.  Rogan,  26  Mont.  452,  68  Pac.  798, 
27  Mont.  135,  69  Pac.  709. 
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(vi)  Description  of  Property  and  Interests  Affected  —  (a)  In  General. 
The  petition  must  contain  a  description  of  the  property  whicli  the  petitioner  is 
seeking  to  condemn/^  and  must  define  with  precision  the  location  and  quantity 
required,  so  tliat  the  owner  may  know  the  extent  of  the  claim  which  is  made;^^ 


91.  Alabama. —  Hobbs  v.  Nashville,  etc.,  R. 
Co.,  122  Ala.  602,  26  So.  139,  82  Am.  St. 
Rep.  103:  Nashville,  etc.,  R.  Co.  v.  Hobbs, 

120  Ala.  600,  24  So.  933;  Folmar  i\  Folmar, 
68  Ala.  120. 

California. —  Santa  Ana  v.  Brunner,  132 
Cal.  234,  64  Pac.  287;  Los  Angeles  v.  Pome- 
roy,  124  Cal.  597,  57  Pac.  585. 

Florida. —  Florida  Cent.,  etc.,  R.  Co.  v. 
Bell,  43  Fla.  359,  31  So.  259. 

Illinois. —  Cincinnati,  etc.,  R.  Co.  i".  Dan- 
ville, etc.,  R.  Co.,  75  111.  113. 

Kentucky. —  Portland,  etc..  Turnpike  Co.  v. 
Bobb,  88  Kv.  226,  10  S.  W.  794,  10  Ky.  L. 
Rep.  796;  Smoot  v.  Schooler,  87  Ky.  157,  8 
S.  W.  202,  9  Ky.  L.  Rep.  985. 

Michigan. —  Smith  v.  Detroit,  120  Mich. 
572,  97  N.  W.  808. 

Missouri. —  Sieferer  r.  St.  Louis,  141  Mo. 
586,  43  S.  W.  163. 

Nebraska. —  Trester  v.  Missouri  Pac.  R. 
Co.,  33  Nebr.  171,  49  N.  W.  1110. 

North  Dakota. —  Lidgerwood  v.  Michalek, 
(1903)  97  N.  W.  541. 

Pennsylvania. —  Hays  r.  Risher,  32  Pa.  St. 
169;  Mifflin  v.  Pennsvlvania  R.  Co.,  2  Leg. 
Gaz.  222. 

Texas. —  Galveston,  etc.,  R,  Co.  v.  Mud 
Creek,  etc.,  Co.,  1  Tex.  App.  Civ.  Cas. 
§  393. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  515. 

Separate  tracts  of  land  may  be  described 
in  the  same  petition,  although  they  are  the 
property  of  different  persons  (Concordia 
Cemetery  Assoc.  v.  Minnesota,  etc.,  R.  Co., 

121  111.  199,  12  N.  E.  536 ;  Smith  v.  Detroit, 
120  Mich.  572,  79  N.  W.  808:  State  v.  Cen- 
tral New  Jersev  Telephone  Co.,  53  N.  J.  L. 
341,  21  Atl.  460,  11  L.  R.  A.  664;  Brooklyn 
El.  R.  Co.  V.  Nagel,  75  Hun  (N.  Y.)  590,  27 
N.  Y.  Suppl.  669)  ;  but  if  it  is  sought  to  take 
part  of  the  land  owned  and  used  by  a  rail- 
road company  for  its  right  of  way  and  also 
part  of  a  town  lot  owned  by  the  company 
but  not  used  for  a  right  of  way,  it  is  proper 
to  separate  the  two  tracts  in  the  •  petition 
(Chicago,  etc.,  R.  Co.  v.  Cicero,  154  111.  656, 
39  K  E.  574). 

The  lands  owned  by  defendant  must  also 
be  described  under  a  North  Dakota  statute 
(Rev.  Code  (1899),  §  5962).  Lidgerwood  v. 
Michalek,  (1903)  97  N.  W.  541. 

92.  Alabama. —  Folmar  v.  Folmar,  68  Ala. 
120. 

California. —  San  Francisco,  etc.,  R.  Co.  v. 
Gould,  122  Cal.  601,  55  Pac.  411. 

Illinois. —  Galena,  etc.,  R.  Co.  r.  Pound, 
22  111.  399. 

Maine. —  Prescott  r.  Curtis,  42  Me.  64. 

Maryland. —  Shiplev  v.  Western  Maryland 
Tidewater  Co.,  (1904)  56  Atl.  968. 

Michigan. —  Toledo,  etc..  R.  Co.  v.  Munson, 
57  Mich.  42,- 23  N.  W.  455. 


Minnesota. —  Hanford  v.  St.  Paul,  etc.,  R. 
Co.,  43  Minn.  104,  42  N.  W.  596,  44  N.  W. 
1144,  7  L.  R.  A.  722;  Wilkin  v.  First  Div. 
St.  Paul,  etc.,  R.  Co.,  16  Minn.  271. 

Missouri. —  St.  Louis,  etc.,  R.  Co.  v.  Lew- 
right,  113  Mo.  660,  21  S.  W.  210. 

Montana. —  Helena  v.  Rogan,  26  Mont. 
452,  68  Pac.  798,  27  Mont.  135,  69  Pac.  709. 

Nebraska. —  Trester  v.  Missouri  Pac.  R. 
Co.,  33  Nebr.  171,  49  N.  W.  1110. 

New  Jersey. — ^National  Docks,  etc.,  R.  Co. 
V.  State,  53  N.  J.  L.  217,  21  Atl.  570,  26 
Am.  St.  Rep.  421;  Vail  v.  Morris,  etc.,  R. 
Co.,  21  N.  J.  L.  189. 

North  Dakota. —  Lidgerwood  V.  Michalek, 
(1903)  97  N.  W.  541. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  515. 

The  description  must  be  full  and  precise 
(Helena  v.  Rogan,  26  Mont.  452,  68  Pac. 
798,  27  Mont.  135,  69  Pac.  709)  ;  must 
describe  the  land  with  as  much  certainty  as 
would  be  necessary  in  a  conveyance  (Rising 
Sun,  etc..  Turnpike  Co.  v.  Hamilton,  50  Ind. 
580;  Rice  v.  Danville,  etc.,  Turnpike  Road 
Co.,  7  Dana  (Ky.)  81;  Kohlhepp  v.  West 
Roxbury,  120  Mass.  596)  ;  and  must  describe 
the  entire  tract  to  be  taken  (Spring  Grove 
Cemetery  v.  Cincinnati,  etc.,  R.  Co.,  1  Ohio 
Dec.  (Reprint)  343,  7  West.  L.  J.  392). 

One  whose  land  is  properly  described  can- 
rot  object  that  the  land  of  other  defendants 
is  insufficiently  described.  New  Orleans,  etc., 
R.  Co.  V.  Southern,  etc..  Tel.  Co.,  53  Ala. 
211 ;  Pontiac  v.  Lull,  111  Mich.  509,  69  N.  W. 
1110. 

The  flowing  capacity  of  a  dam  which  the 
petitioner  proposed  to  erect  may  be  a  suffi- 
cient measure  and  description  of  the  right 
sought  to  be  taken.  Hovey  v.  Perkins,  63 
N.  H.  516,  3  Atl.  923. 

Government  subdivisions. — A  description  of 
lands  sought  to  be  taken  within  the  limits 
of  a  city,  which  have  been  laid  out  and 
platted  into  lots  and  blocks,  by  the  govern- 
ment subdivision  is  insufficient  (Omaha,  etc., 
R.  Co.  V.  Rickards,  38  Nebr.  847,  57  N.  W. 
739),  unless  accompanied  by  a  further  de- 
scription by  courses  and  distances  (Marion, 
etc.,  R.  Co.  V.  Ward,  9  Ind.  123). 

Railroads. —  In  a  petition  to  condemn  land 
for  a  railroad,  if  the  description  gives  the 
exact  point  where  the  railroad  enters  the 
land,  the  general  course  of  the  road,  the  point 
of  exit,  the  width  of  the  strip  to  be  taken, 
and  the  quantity  of  land  to  be  taken,  it  is 
sufficient  (California  Southern  R.  Co.  v.  Col- 
ton  Land,  etc.,  Co.,  (Cal.  1884)  2  Pac.  38; 
Suver  V.  Chicago,  etc.,  R.  Co.,  123  111.  293,  14 
N.  E.  12:  St.  Louis,  etc.,  R.  Co.  v.  Lew- 
right,  113  Mo.  660,  21  S.  W.  210;  Trester  v. 
Missouri  Pac.  R.  Co.,  33  Nebr.  171,  49  N.  W. 
1110;  National  Docks,  etc.,  R.  Co.  v.  State, 
53  N.  J.  L.  217,  21  Atl.  570,  26  Am.  St.  Rep. 
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and  uncertainty  in  this  respect  will  vitiate  the  proceedin^s,^^  unless  an  amend- 
ment of  the  description  is  allowed.®^    But  it  is  sufficient  if  the  land  is  described 


421;  Ohio  River  R.  Co.  v.  Harness,  24  W.  Va. 
511)  ;  but  it  is  insufficient  to  give  merely  the 
width  and  length  of  the  strip  and  its  general 
location  on  the  tract  (London  %.  Sample 
Lumber  Co.,  91  Ala.  606,  8  So.  281)  without 
giving  the  location  of  the  line  of  road  or 
designating  the  exact  points  of  entry  and  de- 
parture (San  Francisco,  etc.,  E.  Co.  v.  Gould, 
122  Cal.  601,  55  Pac.  411;  Detroit,  etc.,  R. 
Co.  v.  Wayne  County  Cir.  Judge,  95  Mich. 
318,  54  N.  W.  946;  Marcellus  Electric  R.  Co. 
V.  Crisler,  33  Misc.  (N.  Y.)  1,  67  N.  Y.  Suppl. 
932;  Parker  v.  Ft.  Worth,  etc.,  R.  Co.,  84 
Tex.  333,  19  S.  W.  518)  or  to  describe  the 
location  of  the  road  as  "  extending  diagonally 
through  said  tract  of  land  from  a  point  near 
the  northeast  corner  to  a  point  near  the 
southwest  corner  "  ( Indianapolis,  etc.,  R.  Co. 
V.  Newsom,  54  Ind.  121). 

Street  railway. —  A  petition  by  an  elevated 
railroad  company  to  condemn  easements  in  a 
street  is  sufficient  if  it  describes  the  ease- 
ments as  those  "  which  are  now  or  may  be 
the  subject  of  injury  from  a  construction  of 
a  street  railroad,  and  incidental  to  its  use  " 
(Brooklyn  El.  R.  Co.  v.  Nagel,  75  Hun  (N.  Y.) 
590,  27  N.  Y.  Suppl.  669 )  ;  and  where  the 
road  has  been  already  constructed,  a  petition 
is  sufficient  which  prays  that  damages  be  as- 
sessed for  "  so  much  of  the  privileges,  ease- 
ments or  other  interest  in  said  street  as  is 
taken,  appropriated  or  interfered  with  by  the 
construction  and  maintenance  of "  petition- 
er's elevated  railroad  {In  re  Metropolitan  El. 
R.  Co.,  2  N.  Y.  Suppl.  278.  But  see  Metro- 
politan El.  R.  Co.  V.  Dominickj  55  Hun 
(N.  Y.)  198,  8  N.  Y.  Suppl.  151). 

If  a  city  seeks  to  extend  a  street  across  a 
railroad  right  of  way,  it  is  sufficient  to  give 
the  width  of  the  street,  and  to  state  that  it 
is  to  be  extended  across  defendant's  right 
of  way.  Chicago,  etc.,  R.  Co.  v.  Pontiac,  169 
111.  155,  48  N.  E.  485;  Illinois  Cent.  R.  Co. 
V.  Lostant,  167  111.  85,  47  N.  E.  62. 

Telegraph  and  telephone  companies. — • 
Where  a  telegraph  or  telephone  company 
seeks  to  condemn  a  railroad  right  of  way  the 
petition  is  sufficient  if  it  states  that  defend- 
ant's property  is  a  railway  running  between 
certain  named  termini,  within  certain  coun- 
ties in  the  state,  and  if  it  sets  forth  the 
amount  of  ground  needed  for  each  pole,  the 
distance  of  the  poles  from  each  other  and 
their  distance  from  the  railroad  track  (Mo- 
bile, etc.,  R.  Co.  i;.  Postal  Tel.  Cable  Co.,  120 
Ala.  21,  24  So.  408;  South  Carolina,  etc.,  R. 
Co.  V.  American  Telephone,  etc.,  Co.,  65  S.  C. 
459,  43  S.  E.  970;  Houston,  etc.,  R.  Co.  v. 
Postal  Tel.  Cable  Co.,  18  Tex.  Civ.  App.  502, 
45  S.  W.  179;  Gulf,  etc.,  R.  Co.  v.  South- 
western Tel.,  etc.,  0,0.,  18  Tex.  Civ.  App. 
500,  45  S.  W.  151;  Postal  Tel.  Cable  Co.'-?;. 
Oregon  Short  Line  R.  Co.,  23  Utah  474,  65 
Pac.  735,  90  Am.  St.  Rep.  705)  ;  it  need  not 
locate  each  pole  nor  state  how  many  wires 
are  to  be  put  on  the  cross  line  ( St.  Louis, 
etc.,  R.  Co.  -y.  Postal  Tel.  Co.,  173  HI.  508, 
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61  N.  E.  382).  So  where  such  a  company 
condemns  a  right  to  erect  its  poles  and  string 
its  wires  over  the  premises  of  an  individual 
or^  along  a  highway  the  petition  must  eon- 
tain  a  description  of  the  size  and  location  of 
the  poles  to  be  erected  and  of  the  premises 
to  be  occupied  by  them  so  that  the  burden  to 
be  imposed  upon  the  landowner  and  the  rights 
to  be  acquired  by  the  company  can  be  defined 
and  settled.  Winter  v.  New  York,  etc..  Tele- 
phone Co.,  51  N.  J.  L.  83,  16  Atl.  188;  New 
York,  etc..  Telephone  Co.  v.  Broome,  50 
N.  J.  L.  432,  14  Atl.  122  [affirming  49 
N.  J.  L.  624,  9  Atl.  754]  ;  Trenton,  etc.,  Turn- 
pike Co.  V.  American,  etc.,  Commercial  Newa 
Co.,  43  N.  J.  L.  381. 

A  pipe-line  company  may  describe  the 
property,  which  it  desires  to  appropriate,  by 
lines  running  certain  courses  and  distances. 
Adams  v.  San  Angelo  Waterworks  Co.,  (Tex. 
Civ.  App.  1894)  25  S.  W.  165. 

Water-rights. —  For  a  sufficient  description 
of  water-rights  sought  to  be  condemned  see 
Champlain  v.  McCrea,  165  N.  Y.  264,  59  N.  E. 
83  [reversing  33  N.  Y.  App.  Div.  259,  53 
N.  Y.  Suppl.  1096]  ;  In  re  Malone  Water- 
Works  Co.,  15  N.  Y.  Suppl.  649,  holding  that 
where  the  charter  of  a  waterworks  company 
requires  that  the  petition  shall  state  defi- 
nitely the  quantity  of  water  to  be  diverted, 
the  petition  is  sufficient  if  it  sets  forth  the 
apparatus  to  be  used  in  conveying  the  water 
and  the  number  of  gallons  per  day  which  will 
flow  through  the  conduit.  For  descriptions 
held  to  be  insufficient  see  Aliso  Water  Co. 
Baker,  95  Cal.  268,  30  Pac.  537 ;  Syracuse  v. 
Stacey,  86  Hun  (N.  Y.)  441,  33  N.  Y.  SuppL 
929. 

93.  California. — San  Francisco,  etc.,  R.  Co. 
V.  Gould,  122  Cal.  601,  55  Pac.  411. 

Nebraska. —  Omaha,  etc.,  R.  Co.  v.  Rick- 
ards,  38  Nebr.  847,  57  N.  W.  739. 

New  Jersey. —  National  Docks,  etc.,  R.  Co. 
V.  State,  53  N.  J.  L.  217,  21  Atl.  570,  26  Am. 
St.  Rep.  421. 

Pennsylvania. — Pennsylvania  R.  Co.  v.  Por- 
ter, 29  Pa.  St.  165. 

Texas. —  Lester  v.  Ft.  Worth,  etc.,  R.  Co., 
(Civ.  App.  1894)  26  S.  W.  166. 

But  see  Philadelphia,  etc.,  R.  Co.  v.  Roch-* 
ester,  etc.,  R.  Co.,  12  Pa.  Co.  Ct.  513  (hold- 
ing that  a  variance  in  the  description  fur- 
nishes no  ground  for  a  new  trial  where  it 
does  not  appear  that  defendant  was  injured 
by  such  variance)  ;  Eco  p.  Bennett,  26  S.  C. 
317,  2  S.  E.  389  (holding  that  the  statute 
does  not  require  for  jurisdictional  purposes 
that  the  petition  shall  set  forth  a  sufficient  or 
exact  description  of  the  land). 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  515. 

94.  Smith  v.  Detroit,  120  Mich.  572,  79 
N.  W.  808,  holding  that  under  Howell  St. 
§  3064;,  an  amendment  may  be  allowed  in 
the  description  of  the  property  proposed  to 
be  taken  whenever  it  will  not  interfere  with 
the  substantial  rights  of  the  parties. 
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with  such  certainty  as  to  enable  one  skilled  in  such  matters  to  locate  it,^^  and  no 
land  need  be  described  except  such  as  the  petitioner  proposes  to  appropriate.^® 
Nor  is  it  necessary  to  set  forth  the  value  of  the  land  to  be  taken,^^  nor  the  inter- 
est which  the  petitioner  seeks  to  acquire,  whether  an  easement  or  the  fee.^^ 

(b)  Reference  to  Maps,  Plats^  Etc.  Although  the  description  may  be  in  itself 
insufficient  it  may  be  made  sufficient  by  referring  to  other  documents,  as  to  maps, 
plats,  surveys,  and  the  like,  by  which  it  is  rendered  certain,^^  unless  such  maps, 
etc.,  are  insufficient  in  themselves  to  aid  or  render  certain  the  description  given 
in  the  petition  ;  ^  or  by  referring  to  stakes  which  have  been  driven  or  to  trees 
which  have  been  blazed.^ 

(vii)  Description'  of  Route.,  Location.,  Improvements,  and  the  Like. 
Under  some  statutes  the  petition  must  also  describe  the  location,  route,  and  ter- 
mini of  the  proposed  improvement.^  The  exact  place  need  not  be  described,*  but 
it  is  sufficient  if  the  general  direction  of  the  route  and  names  of  the  termini  are 
given  together  with  sufficient  data  to  enable  one  Vv^ho  is  conversant  with  such 
matters  to  accurately  lay  out  the  improvement,  although  it  may  be  necessary  to 
subsequently  make  slight  alterations,^  and  unless  the  statute  expressly  requires  it 


95.  Houston,  etc.,  R.  Co.  v.  Postal  Tel. 
Cable  Co.,  18  Tex.  Civ.  App.  502,  45  S.  W. 
179. 

96.  Alabama. —  Brown  v.  Rome,  etc.,  R. 
Co.,  86  Ala.  206,  5  So.  195. 

Illinois. —  Hyde  Park  f.  Dunham,  85  111. 
569. 

New  York. — New  Rochelle  Water  Co.  v. 
Brush,  19  N.  Y.  Suppl.  954. 

Ohio. —  Schaible  v.  Lake  Shore,  etc.,  R.  Co., 

10  Ohio  Cir.  Ct.  334,  6  Ohio  Cir.  Dec.  505. 
Washington. —  Northern  Pac,  etc.,  R.  Co. 

V.  Coleman,  3  Wash.  228,  28  Pac.  514. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain," 
§  515. 

Land  which  will  only  be  injuriously  af- 
fected need  not  be  described.  Ncav  Rochelle 
Water  Co.  v.  Brush,  19  N.  Y.  Suppl.  954. 
And  see  Frick  Coke  Co.  v.  Painter,  198  Pa. 
St.  468,  48  Atl.  302. 

97.  California  Southern  R.  Co.  v.  Southern 
Pac.  R.  Co.,  67  Cal.  59,  7  Pac.  123.  But  see 
Colorado  Cent.  R.  Co.  v.  Allen,  13  Colo.  229, 
22  Pac.  605. 

98.  In  re  Metropolitan  El.  R.  Co.,  12  N.  Y. 
Suppl.  506. 

99.  California. —  Madera  County  v.  Ray- 
mond Granite  Co.,  139  Cal.  128,  72  Pac.  915; 
San  Francisco,  etc.,  R.  Co.  v.  Gould,  122  Cal. 
601,  55  Pac.  411. 

Illinois. —  Illinois  Cent.  R.  Co.  v.  Lostant, 
167  111.  85,  47  N.  E.  62. 

Massachusetts. —  Grand  Junction  R.,  etc., 
Co.  V.  Middlesex  County  Com'rs,  14  Gray 
553. 

Michigan. —  Cincinnati,  etc.,  R.  Co.  v.  Bay 
City,  etc.,  R.  Co.,  106  Mich.  473,  64  N.  W. 
471. 

Missouri. —  St.  Louis,  etc.,  R.  Co.  v.  Fow- 
ler, 113  Mo.  458,  20  S.  W.  1069;  Cory  v.  Chi- 
cago, etc.,  R.  Co.,  100  Mo.  282,  13  S.  W.  346; 
Quincy,  etc.,  R.  Co.  v.  Kellogg,  54  Mo.  334. 

Nebraska. —  Fremont,  etc.,  R.  Co.  v.  Mat- 
thies,  35  Nebr.  48,  52  N.  W.  698. 

Neiv  Jersey. —  State  v.  Central  New  Jersey 
Telephone  Co.,  53  N.  J.  L.  341,  21  Atl.  460, 

11  L.  R.  A.  664. 

New  York. —  In  re  Washington  Park,  52 


N.  Y.  131;  Stillwater,  etc.,  R.  Co.  v.  Slade, 
36  N.  Y.  App.  Div.  587,  55  N.  Y.  Suppl.  966; 
Marcellus  Electric  R.  Co.  v.  Crisler,  33  Misc. 
1,  67  N.  Y.  Suppl.  932. 

Pennsylvania. —  In  re  Harbaugh  Ave.,  10 
Pa.  Co.  "ct.  440. 

Wisconsin. —  Babcock  v.  Chicago,  etc.,  R. 
Co.,  107  Wis.  280,  83  N.  W.  316,  81  Am.  St. 
Rep.  845. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  515. 

But  in  New  York  it  has  been  held  that 
where  the  petition  of  a  railroad  company 
fails  to  so  describe  the  land  as  to  show  its 
location  and  boundaries,  the  defect  cannot  be 
remedied  by  reference  to  a  deed.  In  re  New 
York  Cent.,  etc.,  R.  Co.,  70  N.  Y.  191. 

1.  California  Cent.  R.  Co.  v.  Hooper,  76 
Cal.  404,  18  Pac.  599;  Ft.  Worth,  etc.,  R.  Co. 
V.  Hogsett,  1  Tex.  App.  Civ.  Cas.  §  444. 

2.  Illinois. —  Suver  v.  Chicago,  etc.,  R.  Co., 
123  111.  293,  14  N.  E.  12. 

Mississippi. —  West  v.  West,  etc.,  R.  Co., 
61  Miss.  536. 

Missouri. —  Chicago,  etc.,  R.  Co.  v.  Swan, 
120  Mo.  30,  25  S.  W.  534. 

New  York. —  Stillwater,  etc.,  R.  Co.  v. 
Slade,  36  N.  Y.  App.  Div.  587,  55  N.  Y.  Suppl. 
966;  Marcellus  Electric  R.  Co.  v.  Crisler,  33 
Misc.  1,  67  N.  Y.  Suppl.  932. 

Ohio. —  Cleveland,  etc.,  R.  Co.  r.  Prentice, 
13  Ohio  St.  373. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  515. 

3.  San  Francisco,  etc.,  R.  Co.  v.  Leviston, 
134  Cal.  412,  66  Pac.  473;  Pasadena  v.  Stim- 
son,  91  Cal.  238,  27  Pac.  604;  Trester  v. 
Missouri  Pac.  R.  Co.,  33  Nebr.  171,  49  N.  W. 
1110;  Lidgerwood  v.  Michalek,  (N.  D.  1903) 
97  N.  W.  541.  And  see  cases  in  the  following 
notes, 

4.  Folmar  v.  Folmar,  71  Ala.  136. 

5.  California. —  San  Francisco,  etc.,  R.  Co. 
V.  Leviston,  134  Cal.  412,  66  Pac.  473;  Cali- 
fornia Southern  R.  Co.  v.  Southern  Pac.  R. 
Co.,  67  Cal.  59,  7  Pac.  123. 

Delaivare. —  Front,  etc.,  R.  Co.'s  Petition,  1 
Pennew.  370,  41  Atl.  200. 
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the  petition  need  not  show  the  grade  on  which  a  raih^oad  is  to  be  laid,^  nor  the 
number  of  tracks  which  it  is  proposed  to  lay.'^ 

(viii)  Designation  of  Owners.  The  names  and  residences  of  the  owners 
should  be  stated  if  known,^  or  there  should  be  a  statement  that  they  are  unknown.* 
But  it  is  not  necessary  to  state  the  exact  nature  of  the  owner's  interest.^^ 

(ix)  New  Use.  Under  statutes  providing  that  property  already  devoted  to  a 
public  use  cannot  be  taken  except  for  a  more  necessary  public  use,  a  petition 
seeking  to  condemn  such  property  must  allege  facts  which  show  that  the  new  use 
is  more  necessary  than  the  existing  one/^  or  that  the  new  use  will  not  interfere 


Illinois. —  Suver  v.  Chicago,  etc.,  R.  Co., 
123  111.  293,  14  N.  E.  12,  holding  also  that 
the  petition  need  not  set  out  the  lands  and 
specifications  of  the  road,  although  the  owner 
has  a  right  to  call  for  such  specifications. 

Missouri. —  Williams  v.  Kirby,  169  Mo.  622, 
70  S.  W.  140. 

New  York. — Stillwater,  etc.,  R.  Co.  v.  Slade, 
36  N.  Y.  App.  Div.  587,  55  N.  Y.  Suppl.  966 ; 
In  re  Suburban  Rapid  Transit  Co.,  38  Hun 
553. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
i  516. 

No  statement  is  required  that  the  pro- 
posed location  of  a  railroad  is  compatible 
with  the  greatest  public  good  and  the  least 
private  injury.  San  Francisco,  etc.,  R.  Co.  v. 
Leviston,  134  Cal.  412,  66  Pac.  473. 

Maps. —  The  location  of  the  route  may  be 
made  by  reference  to  a  map  filed  with  the  pe- 
tition. Bay  City  Beit-Line  R.  Co.  v.  Hitch- 
cock, 90  Mich.  533,  51  N.  W.  808;  State  v. 
Central  New  Jersey  Telephone  Co.,  53  N.  J.  L. 
341,  21  Atl.  460,  11  L.  R.  A.  664;  Lidgerwood 
V.  Michalek,  (N.  D.  1903)  97  N.  W.  541. 

A  complaint  to  condemn  land  for  a  sewer 
already  partially  built,  which  states  the  ter- 
mini of  the  whole  sewer,  need  not  state  the 
exact  spot  to  which  it  has  been  already  con- 
structed ;  and  the  phrase  "  along  and  east  of 
the  center  line  '"'  of  a  certain  avenue,  suffi- 
ciently shows  the  location  of  the  proposed 
sewer.  Pasadena  v.  Stimson,  91  Cal.  238, 
27  Pac.  604. 

Where  a  telegraph  company  seeks  to  build 
its  line  on  a  railroad  right  of  way,  the  peti- 
tion is  sufficient  if  it  describes  the  railroad 
right  of  way  in  general  terms,  giving  the  ter- 
mini and  the  counties  through  which  it  runs. 
State  V.  Central  New  Jersey  Telephone  Co.,  53 
N.  J.  L.  341,  21  Atl.  460,  11  L.  R.  A.  664; 
Postal  Tel.  Cable  Co.  v.  Oregon  Short  Line 
R.  Co.,  23  Utah  474,  65  Pac.  735 ;  Idaho  Postal 
Tel.  Cable  Co.  v.  Oregon  Short  Line  R.  Co., 
104  Fed.  623. 

A  petition  by  a  natural  gas  company  is 
auflicient  if  it  states  the  size  of  pipe  to  be 
laid,  the  number  of  feet  of  land  it  will  tra- 
verse, and  its  general  or  approximate  rMrec- 
tion.  In  re  Ohio  Valley  Gas  Co.,  6  Pa.  Dist. 
200. 

6.  Bay  City  Beit-Line  R.  Co.  v.  Hitchcock, 
90  Mich.  533,  51  N.  W.  808;  Flint,  etc.,  R. 
Co.  V.  Detroit,  etc.,  R.  Co.,  64  Mich.  350,  31 
N.  W.  281. 

7.  Chicago,  etc.,  R.  Co.  v.  Smith,  111  HI. 
363 ;  Bay  City  Beit-Line  R.  Co.  v.  Hitchcock, 
90  Mich.  533,  51  N.  W.  808. 
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Where  the  intention  to  lay  more  than  one 
track  is  not  asserted,  and  the  map  shows  the 
location  of  only  one  track,  no  more  than  one 
can  be  laid.  Bay  City  Beit-Line  R.  Co.  v. 
Hitchcock,  90  Mich.  533,  51  N.  W.  808. 

8.  California. —  California  Southern  R.  Co. 
V.  Colton  Land,  etc.,  Co.,  (1884)  2  Pac.  38. 

Maine. —  Jones  v.  Skinner,  61  Me.  25. 

Michigan. —  Toledo,  etc.,  R.  Co.  v.  Munson, 
57  Mich.  42,  23  N.  W.  455. 

Missouri. —  Sieferer  v.  St.  Louis,  141  Mo. 
586,  43  S.  W.  163. 

ISlehraska. —  Trester  v.  Missouri  Pac.  R.  Co., 
33  Nebr.  171,  49  N.  W.  1110. 

Neiv  York. —  Matter  of  Washington  Park, 
52  N.  Y.  131;  People  v.  Whitney's  Point,  32 
Hun  508. 

North  Dakota. —  Lidgerwood  v.  Michalek, 
(1903)  97  N.  W.  541. 

Pennsylvania. —  Boyd  v.  Negley,  40  Pa.  St. 
377;  Reitenbaugh  v.  Chester  Valley  R.  Co.,  21 
Pa.  St.  100;  In  re  Harbaugh  Ave.,  10  Pa.  Co. 
Ct.  440. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Mud 
Creek,  etc.,  Co.,  1  Tex.  App.  Civ.  Cas.  §  393. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  517. 

Residence  of  wife. —  Under  a  statute  pro- 
viding that  the  word  "  owner  "  shall  include 
all  persons  having  any  estate,  interest,  or 
easement  in  the  property,  a  petition  which 
fails  to  state  the  residence  of  a  wife  having 
an  inchoate  right  of  dower  in  the  land  is  de- 
fective, although  the  residence  of  the  husband 
is  given.  Marcellus  Electric  R.  Co.  v.  Cris- 
ler,  33  Misc.  (N.  Y.)  1,  67  N.  Y.  Suppl.  932. 

9.  California  Southern  R.  Co.  v.  Colton 
Land,  etc.,  Co.,  (Cal.  1884)  2  Pac.  38. 

10.  Los  Angeles  v.  Pomeroy,  124  Cal.  597, 
57  Pac.  585;  Thomas  v.  St.  Louis,  etc.,  R. 
Co.,  164  HI.  634,  46  N.  E.  8;  Cincinnati,  etc., 
R.  Co.  V.  Sundry  Persons,  1  Ohio  Dec.  (Re- 
print) 326,  7  West.  L.  J.  265. 

Where  a  telegraph  company  seeks  to  con- 
demn a  railroad  right  of  way,  it  is  not  neces- 
sary that  it  should  state  by  what  tenure  the 
railroad  company  holds  its  right  of  way 
(Postal  Tel.  Cable  Co.  v.  Southern  R.  Co.,  89 
Fed.  190)  ;  and  the  railroad  company  cannot 
object  that  the  petition  does  not  show  whether 
there  were  owners  in  fee,  apart  from  the  rail- 
road corporation,  of  the  lands  over  which  the 
easement  is  sought  (New  Orleans,  etc.,  R.  Co. 
V.  Southern,  etc..  Tel.  Co.,  53  Ala.  211). 

11.  Helena  v.  Rogan,  26  Mont.  452,  68  Pac. 
798,  27  Mont.  135,  69  Pac.  709,  holding  that 
this  is  essential,  the  degrees  of  necessity  being 
a  question  for  judicial  determination. 
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with  the  prior  use,^^  unless  the  statute  does  not  require  that  such  statements  shall 
be  made.^^ 

b.  Sig-ningr,  Verifying,  and  Filing.  A  petition  filed  by  an  individual  may  be 
signed  by  an  agent  or  attorney. Where  the  petition  is  filed  by  a  corporation, 
it  must  be  signed  by  some  person  authorized  by  the  corporation  to  do  so,^^  but 
need  not  be  verified/'^  unless  the  statute  requires  its  verification  ;  nor  need  it  be 
authenticated  by  the  corporate  seal.^^  A  petition  to  the  commissioners  is  filed 
when  presented  to  the  full  board,  with  the  request  that  it  be  filed,  although  it  is 
not  indorsed  by  the  clerk  until  a  subsequent  time.^ 

e.  Defects  and  Objections  —  (i)  In  General.  If  the  petition  is  insufficient 
in  any  of  the  required  particulars  a  demurrer  will  lie,^^  but  not  a  motion  to  strike 
out^  nor  a  motion  to  dismiss.^^  Even  a  substantial  defect  may  be  cured  by  proof  at 
the  trial,  where  no  objection  is  made  before,^*  but  not  by  evidence  aliunde^^  or  by 
supplementary  affidavits.^^  The  petition  may  be  attacked  on  the  ground  that  there 
is  a  jurisdictional  defect  in  it,  and  if  such  defect  is  found  to  exist  the  petition 
shouhl  be  dismissed.^ 

(ii)  Waiver.  An  appearance  and  participation  in  the  proceedings  waives 
all  technical  objections  to  the  sufficiency  of  the  petition .^^  Thus  it  is  too  late  to 
object  to  the  form  of  the  petition  or  the  proceedings  after  verdict,^^  or  to  its  veri- 
fication after  answer  has  been  filed. 

d.  Amendment.   The  court  has  full  power  to  allow  the  petition  to  be  amended 


12.  St.  Louis,  etc.,  R.  Co.  r.  Postal  Tel. 
Co.,  173  111.  508,  51  N.  E.  382. 

13.  Chicago,  etc.,  R.  Co.  r.  Pontiac,  169 
III.  155,  48  N.  E.  485. 

14.  Harvey  v.  Loyd,  3  Pa.  St.  331. 

15.  Gammell  f.  Potter,  2  Iowa  562. 

16.  Detroit  v.  Beecher,  75  Mich.  454,  42 
N.  W.  986,  4  L.  R.  A.  813 ;  Trester  v.  Missouri 
Pac.  R.  Co.,  33  Nebr.  171,  49  N.  W.  1110; 
In  re  Metropolitan  El.  R.  Co.,  7  N.  Y.  Suppl. 
707 ;  In  re  Cambria  St.,  75  Pa.  St.  357. 

17.  Trester  v.  Missouri  Pac.  R.  Co.,  33 
Nebr.  171,  49  N.  W.  1110;  In  re  Towanda 
Bridge  Co.,  91  Pa.  St.  216. 

18.  Detroit  v.  Beecher,  75  Mich.  454,  42 
N.  W.  986,  4  L.  R.  A.  813;  Trester  v.  Mis- 
souri Pac.  R.  Co.,  33  Nebr.  171,  49  N.  W. 
1110;  In  re  Metropolitan  El.  R.  Co.,  7  N.  Y. 
Suppl.  707 ;  Rittenbaugh  v.  Chester  Valley 
R.  Co.,  21  Pa.  St.  100. 

The  provision  of  a  Maryland  statute  to  the 
effect  that  a  petition  in  the  state  court  to 
condemn  land  for  the  use  of  the  United  States 
shall  be  verified  by  affidavit  cf  an  agent  of 
the  United  States  does  not  apply  where  the 
petition  is  presented  to  the  United  States 
court  by  the  officer  who  has  been  designated 
in  the  act  of  congress,  Chappell  v.  U.  S., 
160  U.  S.  499,  16  S.  St.  397,  40  L.  ed. 
510. 

19.  Coles  V.  Midland  Telephone,  etc.,  Co., 
€7  N.  J.  L.  490,  51  Atl.  448  [affirmed  in  68 
N.  J.  L.  413,  53  Atl.  1125]. 

20.  Brockton  v.  Cross,  138  Mass.  297. 

21.  Santa  Ana  i\  Brunner,  132  Cal.  234, 
•64  Pac.  287;  Johnson  i\  Freeport,  etc.,  R. 
Co.,  Ill  111.  413;  Township  Bd.  of  Education 
V.  Hackmann,  48  Mo.  243;  Parker  v.  Snoho- 
mish County  Super.  Ct.,  25  Wash.  544,  66 
Pac.  154. 

22.  Johnson  v.  Freeport,  etc.,  R.  Co.,  Ill 
111.  413. 


23.  Willard  v.  Boston,  149  Mass.  176,  21 
N.  E.  298. 

24.  New  Milford  Water  Co.  v.  Watson,  75 
Conn.  237,  52  Atl.  947,  53  Atl.  57;  New 
Rochelle  Water  Co.  v.  Brush,  19  N.  Y.  Suppl. 
954. 

25.  Parker  v.  Ft.  Worth,  etc.,  R.  Co.,  84 
Tex,  333,  19  S.  W.  518. 

26.  In  re  Suburban  Rapid-Transit  Co.,  16 
Abb.  N.  Cas.  (N.  Y.)  152. 

27.  Toledo,  etc.,  R.  Co.  v.  Detroit,  etc.,  R. 
Co.,  62  Mich.  564,  578,  29  N.  W.  500,  506,  4 
Am.  St.  Rep.  875;  State  v.  Shelton,  154  Mo. 
670,  55  S.  W.  1008,  50  L.  R.  A.  798;  St. 
Joseph  Terminal  R.  Co.  v.  Hannibal,  etc.,  R. 
Co.,  94  Mo.  535,  543,  6  S.  W.  690. 

The  filing  of  a  written  protest  by  an  owner, 
and  his  basing  a  motion  thereon  to  quash 
the  proceedings  for  want  of  jurisdiction,  is 
like  a  demurrer  in  that  it  admits  all  the  facts- 
in  the  petition  which  are  well  pleaded,  Emer- 
son V.  Western  Union  R.  Co.,  75  111.  176. 

28.  Matter  of  Washington  St.,  60  Hun 
(N.  Y.)  580,  14  N,  Y,  Suppl.  470. 

Where  the  petition  is  defective  in  failing 
to  state  the  residence  of  the  owners,  their 
appearance  by  attorneys  on  the  hearing  is 
sufficient  to  give  the  court  jurisdiction,  even 
without  amending  the  petition.  Matter  of 
Rochester,  etc.,  R.  Co.,  9  N.  Y.  St.  560. 

29.  Thayer  v.  Worcester  County,  10  Cush. 
(Mass.)  151;  Rochester,  etc.,  R.  Co.  v.  Harts- 
horn, 4  Silv.  Supreme  (N.  Y.)  92,  7  N.  Y. 
Suppl.  279,  holding  tha.t  if  the  owners  make 
no  answer  to  the  petition  and  no  objection 
to  the  proceedings  until  after  the  commis- 
sioners have  made  an  award,  such  objection 
will  come  too  late. 

30.  In  re  New  York,  etc.,  R,  Co.,  33  Hun 
(N.  Y.)  148. 

31.  California. —  Contra  Costa  Coal  Mines 
R.  Co.  V.  Moss,  23  Cal,  323. 
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on  the  trial  of  an  appeal  from  the  award  of  commissioners,^^  and  even  after  ver- 
dict,^^  for  any  defect  or  informality  in  it,^^  unless  the  amendment  would  change 
the  issues.^^  But  it  is  within  the  discretion  of  tlie  court  whether  it  shall  be 
allowed    and  on  what  terms.^^ 

3.  Answer  and  Subsequent  Pleadings  —  a.  Answer,  Cross  Petition,  or  Plea 
Although  it  is  usually  unnecessary,  in  order  to  determine  the  riglits  of  the 
parties,  for  defendant  in  condemnation  proceedings  to  file  an  answer,  cross  peti- 
tion, or  plea,^^  unless  he  also  desires  to  set  up  a  claim  for  damages  to  his  improve- 


Indiana. —  Indiana,  etc.,  R.  Co.  v.  E,ine- 
hart,  14  Ind.  App.  588,  43  N.  E.  238. 

Iowa. —  Pollard  v.  Dickinson  County,  71 
Iowa  438,  32  N.  W.  418. 

Minnesota. — Wilcox  v.  St.  Paul,  etc.,  R.  Co., 
35  Minn.  439,  29  N.  W.  148. 

New  York. —  Mooney  v.  New  York  El.  R. 
Co.,  163  N.  Y.  242,  57  N.  E.  496,  31  N.  Y. 
Civ.  Proc.  49  [reversing  13  N.  Y.  App.  Div. 
380,  43  N.  Y.  Suppl.  35] ;  Syracuse  v.  Stacey, 
86  Hun  441,  33  N.  Y.  Suppl.  929;  In  re 
Rochester,  etc.,  R.  Co.,  45  Hun  126,  9-  N.  Y. 
St.  560. 

North  Carolina. —  Holly  Shelter  R.  Co.  v. 
Newton,  133  N.  C.  132,  25  S.  E.  549,  98  Am'. 
St.  Rep.  701. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain," 
§  523. 

A  railroad  company  may  amend  its  peti- 
tion by  inserting  a  stipulation  or  agreement 
to  construct  proper  and  sufficient  drainage 
under  the  road-bed.  Chicago,  etc.,  R.  Co.  v. 
Jones,  103  Ind.  386,  6  N.  E.  8 ;  Indiana,  etc., 
R.  Co.  V.  Rinehart,  14  Ind.  App.  588,  43  N.  E. 
238.  But  a  stipulation  signed  by  its  attor- 
ney and  in  no  sense  an  amendment  of  the 
petition  is  properly  stricken  from  the  files. 
Wabash,  etc.,  R.  Co.  v.  McDougall,  126  111. 
Ill,  18  N.  E.  291,  9  Am.  St.  Rep.  539,  1 
L.  R.  A.  370. 

Where  the  action  is  brought  by  the  owner, 
and  the  company  relinquishes  a  part  of  plain- 
tiff's land  which  it  had  appropriated  at  its 
first  location,  it  has  no  right  to  apply  to 
amend  the  owner's  petition  by  excluding 
therefrom  the  land  it  has  relinquished.  Bate 
V.  Philadelphia,  etc.,  R.  Co.,  1  Montg.  Co. 
Rep.  (Pa.)  47. 

But  a  city  cannot  pass  an  ordinance  after 
an  application  to  condemn  land  for  a  street  is 
filed,  so  as  to  change  the  terms  of  the  ap- 
plication, and  ask  an  appropriation  of  more 
or  less  land  than  demanded  in  the  original 
application.  Grant  v.  Hyde  Park,  67  Ohio 
St.  166,  65  N.  E.  891. 

32.  Grand  Junction  R.,  etc.,  Co.  v.  Middle- 
sex County  Com'rs,  14  Gray  (Mass.)  553; 
Boyd  V.  Negley,  40  Pa.  St.  377  ;  Texas,  etc., 
R.  Co.  V.  Postal  Tel.  Cable  Co.,  (Tex.  Civ. 
App.  1899)  52  S.  W.  108. 

But  it  is  discretionary  with  the  court,  and 
the  permission  to  amend  may  be  refused 
at  that  stage.  Elizabethtown,  etc.,  R.  Co.  v. 
Catlettsburg  Water  Co.,  110  Ky.  175,  81  S.  W. 
47,  22  Ky.  L.  Rep.  1632-;  In  re  New  York,  etc., 
R.  Co.,  89  N.  Y.  453. 

33.  Russell  v.  Turner,  62  Me.  496. 

34.  Colorado. —  Colorado  Cent.  R.  Co.  V. 
Allen,  13  Colo.  229,  22  Pac.  605. 
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Indiana. —  Hunt  v.  New  York,  etc.,  R.  Co., 
99  Ind.  593. 

New  York. —  In  re  Metropolitan  Transit 
Co.,  45  Hun  159;  In  re  Rochester,  etc.,  R. 
Co.,  45  Hun  126,  9  N.  Y.  St.  560. 

Pennsylvania. —  Pennsylvania  R.  Co.  v.  Por- 
ter, 29  Pa.  St.  165;  Ex  p.  United  States,  24 
Pittsb.  Leg.  J.  105. 

Texas. —  Houston,  etc.,  R.  Co.  v.  Postal  Tel. 
Cable  Co.,  18  Tex.  Civ.  App.  502,  45  S.  W. 
179. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  523. 

35.  Denver  Power,  etc.,  Co.  v.  Denver,  etc., 
R.  Co.,  30  Colo.  204,  69  Pac.  568,  60  L.  R.  A. 
383. 

36.  Connecticut. —  New  London  Water 
Com'rs  V.  Perry,  69  Conn.  461,  37  Atl.  1059. 

Indiana. —  Hunt  v.  New  York,  etc.,  R.  Co., 
99  Ind.  593. 

Kentucky. —  Elizabethtown,  etc.,  R.  Co.  v. 
Catlettsburg  Water  Co.,  110  Ky.  175,  61 
S.  W.  47,  22  Ky.  L.  Rep.  1632. 

Minnesota. —  Fletcher  v.  Chicago,  etc.,  R. 
Co.,  67  Minn.  339,  09  N.  W.  1085. 

Pennsylvania. —  Robinson  v.  Pennsylvania 
R.  Co.,  174  Pa.  St.  199,  34  Atl.  546;  Philadel- 
phia Water  Supply  Co.  v.  Susquehanna  Canal 
Co.,  4  Pa.  Dist.  637. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain,'^ 
§  523. 

37.  Robinson  v.  Pennsylvania  R.  Co.,  174 
Pa.  St:  199,  34  Atl.  546. 

38.  Arkansas. —  Fayetteville,  etc.,  R.  Co. 
V.  Hunt,  51  Ark.  330,  11  S.  W.  418. 

California. —  North  Pac.  R.  Co.  v.  Reynolds, 
50  Cal.  90. 

Colorado. —  Whitehead  v.  Denver,  13  Colo. 
App.  134,  56  Pac.  913. 

Illinois. —  St.  Louis,  etc.,  R.  Co.  v.  Postal 
Tel.  Co.,  173  111.  508,  51  N.  E.  382;  Chicago 
Sanitary  Dist.  v.  Loughran,  160  111.  362,  43 
N.  E.  359 ;  Reed  v.  Ohio,  etc.,  R.  Co.,  126  111. 
48,  17  N.  E.  807;  Hyslop  v.  Finch,  99  111. 
171;  Illinois  Western  Extension  R.  Co.  v. 
Mayrand,  93  111.  591;  Bloomington  v.  Mil- 
ler, 84  111.  621. 

Louisiana. — New  Orleans,  etc.,  R.  Co.  f.  Mc- 
Neely,  47  La.  Ann.  1298,  17  So.  798. 

Minnesota. —  Sheldon  v.  Minneapolis,  etc., 
R.  Co.,  29  Minn.  318,  13  N.  W.  134. 

New  Jersey. —  Miller  v.  Newark,  35  N.  J.  L. 
460. 

North  Carolina. —  Carolina  Cent.  R.  Co.  v. 
Love,  81  N.  C.  434. 

Washington. —  Seattle,  etc.,  R.  Co.  v.  Mur- 
phine,  4  Wash.  448,  30  Pac.  720. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain," 
§  519. 
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ments;^  and  althongli  in  some  cases  it  is  not  permitted,^^  it  is  nevertheless 
generally  permissible  to  file  one  within  the  proper  tinie.^^  If  an  answer  is  filed 
it  may  be  a  general  denial,^^  or  it  may  set  up  any  facts  showing  that  the  peti- 
tioner has  no  riglit  to  maintain  the  proceeding,^^  or  it  may  be  in  the  nature  of  a 
plea  in  abatement.^^  The  filing  of  an  answer  on  the  merits  waives  all  technical 
objections  to  the  petition.''^ 

b.  Bill  of  Particulars.  Defendant  usually  cannot  be  required  to  file  a  bill  of 
particulars  of  his  claim  for  damages.^^ 

e.  Reply.  A  reply  is  not  needed  unless  it  would  be  requisite  under  the  ordi- 
nary practice  provided  by  the  code.^^ 


An  owner  who  claims  no  special  damages 

need  interpose  no  answer.  Bentonville  R.  Co. 
r.  Stroud,  45  Ark.  278. 

The  owner  is  not  required  to  proceed,  by 
cross  petition  or  other\Yise,  to  have  the  de- 
scription in  the  petition  corrected  or  enlarged, 
in  order  to  include  the  recovery  of  damages 
to  the  entire  tract.  Sheldon  v.  Minneapolis, 
etc.,  R.  Co.,  29  Minn.  318,  13  N.  W.  134. 

39.  Alameda  v.  Cohen,  133  Cal.  5,  65  Pac. 
127. 

40.  Henry  v.  Centralia,  etc.,  R.  Co.,  121 
111.  264,  12  N.  E.  744;  Johnson  v.  Freeport, 
etc.,  R.  Co.,  Ill  111.  413;  Smith  v.  Chicago, 
etc.,  R.  Co.,  105  HI.  511. 

41.  Whitehead  v.  Denver,  13  Colo.  App. 
134,  56  Pac.  913;  Reed  v.  Ohio,  etc.,  R.  Co., 
126  111.  48,  17  N.  E.  807;  Johnson  v.  Freeport, 
etc.,  R.  Co.,  Ill  111.  413;  Chicago,  etc.,  R.  Co. 
V.  Hopkins,  90  111.  316;  Stetson  v.  Chicago, 
etc.,  R.  Co.,  75  111.  74;  Mellichar  v.  Iowa  City, 
116  Iowa  390,  90  N.  W.  86;  Bennett  v. 
Marion,  106  Iowa  628,  76  N.  W.  844;  Water 
Com'rs  V.  Clark,  3  N.  Y.  Suppl.  347. 

An  answer  denying  the  title  of  the  pe- 
titioner cannot  be  filed  nunc  'pro  tunc  after 
the  award  is  filed.  In  re  Connecting  R.  Co.,  1 
Leg.  Gaz.  (Pa.)  22. 

If  a  more  specific  answer  is  desired,  it 
should  be  sought  by  the  usual  means  of  a 
motion  to  make  more  specific.  Decatur  v. 
Grand  Rapids,  etc.,  R.  Co.,  146  Ind.  577,  45 
N.  E.  793. 

Sufficient  answers. —  When  a  petition  al- 
leges that  the  land  to  be  condemned  is  pri- 
vate land,  held  by  a  corporation  for  other 
purposes  than  the  business  in  which  it  is 
engaged,  an  answer  setting  forth  defendant's 
incorporation,  the  business  in  which  it  is 
engaged,  and  alleging  that  the  land  is  ne- 
cessary for  the  purposes  of  such  business,  is 
sufficient.  Denver,  etc.,  R.  Co.  v.  Union  Pac. 
R.  Co.,  34  Fed.  386. 

The  title  of  the  one  named  in  the  petition 
as  owner  is  admitted,  unless  it  is  expressly 
denied,  and  the  averment  in  the  answer  of 
tjtle  to  property  not  covered  by  the  peti- 
tion will  entitle  the  owner  to  damages  in 
respect  thereto,  if  such  averment  is  not  de- 
nied. G.  B.  &  L.  R.  Co.  V.  Haggart,  9  Colo. 
346,  12  Pac.  215. 

42.  Santa  Ana  v.  Gildmacher,  133  Cal. 
?95,  65  Pac.  883;  Southwestern  Telephone 
Co.  V.  Kansas  City,  etc.,  R.  Co.,  108  La. 
691,  32  So.  958;  In  re  Broadway,  etc.,  R. 
Co.,  73  Hun  (N.  Y.)  7,  25  N.  Y.  Suppl.  1080. 


43.  Marion,  etc.,  R.  Co.  i\  Ward,  9  Ind. 
123;  Axtell  i\  Coombs,  4  Me.  322. 

A  claim  for  damages  may  be  joined  in  the 
same  answer  with  the  denial  of  the  right 
of  the  petitioner  to  maintain  the  proceed- 
ing. Peed  V.  Brenneman,  72  Ind.  288; 
Bridal  Veil  Lumbering  Co.  v.  Johnson,  25 
Oreg.  105,  34  Pac.  1026. 

N.  Y.  Code  Civ.  Proc.  §  1776,  which  dis- 
penses with  the  necessity  of  proving  corpo- 
rate existence,  unless  the  answer  is  verified 
and  contains  an  affirmative  allegation  that 
plaintiff  is  not  a  corporation,  has  no  appli- 
cation to  condemnation  proceedings.  In  re 
Broadway,  etc.,  R.  Co.,  73  Hun  7,  25  N.  Y. 
Suppl.  1080. 

In  Illinois  the  court  will  proceed  to  the 
trial  of  the  case  without  disposing  of  a  plea 
of  nul  tiel  corporation.  Henry  v.  Centralia, 
etc.,  R.  Co.,  121  111.  264,  12  N.  E.  744. 

An  answer  which  merely  alleges  that  the 
articles  of  incorporation  of  the  petitioner, 
which  are  not  set  out  either  in  the  petition 
or  answer,  are  not  sufficient  to  enable  it  to 
maintain  its  action,  is  insufficient  unless  it 
specifies  the  defects  in  the  incorporation. 
Denver,  etc.,  R.  Co.  v.  Union  Pac.  R.  Co., 
34  Fed.  386. 

44.  Willard  v.  Boston,  149  Mass.  176,  21 
N.  E.  298. 

45.  Township  Bd.  of  Education  v.  Hack- 
mann,  48  Mo.  243. 

If  the  owner  files  a  cross  petition,  asking 
for  damages  for  injury  done  to  lands  which 
are  not  taken,  but  which  are  contiguous  to 
the  proposed  railroad  right  of  way,  and  then 
goes  to  trial  on  the  merits,  he  admits  the 
incorporation  of  the  petitioner,  its  right  to 
exercise  the  power  of  eminent  domain,  and 
that  the  parties  have  been  unable  to  agree. 
Ward  V.  Minnesota,  etc.,  R.  Co.,  119  111.  287, 
10  N.  E.  365. 

46.  Dallas,  etc.,  R.  Co.  v.  Day,  3  Tex.  Civ. 
App.  353,  22  S.  W.  538.  But  see  Kansas 
City,  etc.,  R.  Co.  v.  Kennedy,  49  Kan.  19, 
30  Pac.  126,  holding  that  it  is  within  the 
discretion  of  the  court  whether  defendant 
shall  be  required  to  file  such  a  bill. 

47.  Denver,  etc.,  R.  Co.  v.  Griffith,  17  Colo. 
598,  31  Pac.  171. 

Under  the  provision  of  the  code  that  there 
need  be  no  reply  except  where  there  is  a 
counter-claim,  or  where  the  answer  contains 
matter  to  which  plaintiff"  has  a  defense  in 
confession  and  avoidance,  it  is  not  neces- 
sary, in  a  proceeding  to  assess  damages  for 
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K.  Issues  and  Variance —  l.  Issues  —  a.  In  General.  Issues  of  law  may  be 
raised,^^  which,  being  determined,  may  be  followed  by  issues  of  fact  to  be  formed 
and  tried  according  to  the  practice  in  the  civil  cases.^^  And  in  general  the  hear- 
ing can  proceed  and  evidence  be  introduced  only  on  such  issues  as  are  raised  by 
the  pleadings    or  submitted  by  the  court.^^ 


land  taken  for  railroad  purposes,  to  file  a 
leply  where  the  answer  sets  up  the  defense 
of  limitation,  alleges  that  the  railroad  com- 
pany, and  not  plaintiff,  is  the  owner  of  the 
property  taken,  and  that  plaintiff  is  es- 
topped by  his  acts  of  acquiescence  from 
demanding  compensation  for  the  land.  Hart- 
ley V.  Keokuk,  etc.,  R.  Co.,  85  Iowa  455,  52 
N.  W.  352. 

48.  Cincinnati,  etc.,  R.  Co.  x>.  McFarland, 
22  Ind.  459. 

49.  Santa  Ana  v.  Brunner,  132  Cal.  234, 
64  Pac.  287;  Cincinnati,  etc.,  R.  Co.  v.  Mc- 
Farland, 22  Ind.  459;  State  v.  Engelmann, 
106  Mo.  628,  17  S.  W.  759. 

50.  Colorado. —  Colorado  Cent.  R.  Co.  v. 
Allen,  13  Colo.  229,  22  Pac.  605. 

Connecticut. —  New  Milford  Water  Co.  v. 
Watson,  75  Conn.  237,  52  Atl.  947,  53  Atl. 
67. 

Illinois. —  Ligare  v.  Chicago,  157  111.  637, 
41  N.  E.  1021;  Mix  v.  Lafayette,  etc.,  R.  Co., 
67  111.  319. 

Indiana. —  Schnied  v.  Kenney,  72  Ind. 
309. 

Michigan. —  Cincinnati,  etc.,  R.  Co.  v.  Bay 
City,  etc.,  R.  Co.,  106  Mich.  473,  64  N.  W. 
471. 

'New  York. —  In  re  Staten  Island  Rapid 
Transit  R.  Co.,  38  Hun  381,  holding  that 
where  subscriptions  to  the  stock  of  a  railroad 
company  and  the  amount  paid  in  are  suffi- 
cient to  authorize  the  company  to  maintain 
condemnation  proceedings,  the  question 
whether  there  has  been  an  improper  issue  of 
stock  cannot  be  inquired  into. 

Pennsylvania. — 'H.  C.  Frick  Coke  Co,  v. 
Painter,"  198  Pa.  St.  468,  48  Atl.  302;  Becker 
V.  Philadelphia,  etc.,  R.  Co.,  177  Pa.  St.  252, 
35  Atl.  617,  35  L.  R.  A.  583. 

Texas. —  Barnes  v.  Chicago,  etc.,  R.  Co., 
(Civ.  App.  1895)  33  S.  W.  601. 

Washington. —  No.  Pac,  etc.,  R.  Co.  v.  Cole- 
man, 3  Wash.  St.  228,  28  Pac.  514. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  524. 

An  undenied  allegation  that  the  parties 
were'  unable  to  agree  need  not  be'  proved. 
In  re  Boston  Hoosac  Tunnel,  etc.,  R.  Co.,  79 
N.  Y.  64;  Cory  v.  Chicago,  etc.,  R.  Co.,  100 
Mo.  282,  13  S.  W.  346;  Barnes  v.  Chicago, 
etc.,  R.  Co.,  (Tex.  Civ.  App.  1895)  33  S.  W. 
601. 

Election  of  issueg. —  If  defendant  denies 
that  plaintiff  is  a  corporation,  and  also  pre- 
sents issues  as  to  the  value  of  the  land  and 
the  amount  of  the  damages,  the  denial  of 
plaintiff's  corporate  capacity  will  be  stricken 
out,  if  defendant  refuses  to  elect  upon  which 
issue  he  will  defend.  Oregon  Cent.  R.  Co.  v. 
Wait,  3  Or  eg.  91. 

The  question  of  the  validity  of  the  location 
cannot  be  tried  on  a  motion  to  dismiss,  where 
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the  petition  states  that  the  improvement  has 
been  located.  Beynon  v.  Brandywine,  etc.. 
Turnpike  Co.,  39  Ind.  129. 

Crossing  of  railroads. —  The  demand  by  the 
petitioner  for  a  crossing  at  a  particular 
point  is  not  conclusive,  and  does  not  limit 
the  inquiry  to  that  particular  point,  since 
it  is  for  the  commissioners  to  determine 
both  the  point  and  the  manner  of  crossing 
(Union  Pac.  R.  Co.  v.  Leavenworth,  etc.,  R. 
Co.,  29  Fed;  728),  and  in  determining  the 
point  and  manner  of  the  crossing  and  con- 
nections the  commissioners  are  to  determine 
all  such  particulars  as  would  ordinarily  be 
provided  for  by  a  contract  between  the  two 
companies  had  they  been  able  to  agree,  with 
reference  both  to  their  own  interests  and  the 
public  safety.  In  re  Lockport,  etc.,  R.  Co., 
19  Hun  (N.  Y.)  38.  But  in  such  case  the 
commissioners  have  no  power  to  review  any 
fact  on  which  the  order  is  based,  nor  to 
question  the  right  of  the  petitioner  to  a 
crossing,  and  they  cannot  regulate  the  rate 
of  speed  at  which  trains  on  the  respective 
roads  shall  pass  the  crossing.  In  re  Long 
Island  Cent.  R.  Co.,  1  Thomps.  &  C.  (N.  Y.) 
419. 

Where  a  telephone  company  has  the  right 
to  condemn  the  right  of  way  of  a  railroad 
company,  provided  the  ordinary  use  by  the 
railroad  company  of  its  right  of  way  shall 
not  be  obstructed,  the  questions  on  the  issue 
of  necessity  are :  ( 1 )  Whether  the  use  by 
the  railroad  company  will  be  substantially 
obstructed;  and  (2)  whether  the  location  and 
easement  sought  to  be  acquired  are  necessary 
for  the  telephone  company;  the  question 
whether  the  telephone  company  could  con- 
struct its  lines  on  other  property  is  not  open 
to  determination.  St.  Louis,  etc.,  R.  Co.  v. 
Southwestern  Telephone,  etc.,  Co.,  121  Fed. 
276,  58  C.  C.  A.  198. 

51.  Chicago,  etc.,  R.  Co.  v.  Townsdin,  38 
Kan.  78,  15  Pac.  889;  Yazoo-Mississippi 
Delta  Levee  Com'rs  v.  Dillard,  76  Miss.  641, 
25  So.  292;  Miller  v.  Newark,  35  N.  J.  L. 
460;  Wood  v.  Boughan,  1  Call   (Va.)  329. 

The  right  of  the  owner  to  insist  that  issues 
raised  should  be  framed  by  the  clerk  and 
transmitted  to  the  superior  court  for  trial 
by  jury  is  waived  by  his  failure,  before  the 
commissioners  are  appointed,  to  insist  on  a 
verdict  upon  the  controverted  facts,  and  can- 
not be  restored  against  the  protest  of  the 
petitioner.  Chowan,  etc.,  R.  Co.  v.  Parker, 
105  N.  C.  246,  11  S.  E.  328. 

If  the  court  submits  to  the  jury  the  ques- 
tion whether  the  owner  has  sustained  sub- 
stantial injury,  this  necessarily  involves  the 
inquiry  whether  the  injury  resulted  from  the 
act  of  the  railroad  company  or  the  condition 
of  the  property.  Denslow  V.  New  Haven, 
etc.,  Co.,  16  Conn.  98. 
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b.  As  to  Owner's  Title.  If  the  petitioner  recognizes  the  person  in  possession 
of  the  land  as  its  owner  bj  instituting  against  him  a  condemnation  proceeding, 
no  issue  is  raised  as  to  the  title  to  the  land,  and  such  person  will  not  be  required 
on  the  trial  to  prove  his  title,^^  since  the  petitioner  will  not  be  permitted  to  deny 
it.^  But  while  the  condemning  party  is  bound  by  its  allegation  of  title  in  defend- 
ants, the  latter  are  not  bound  by  the  petitioner's  averments,  but  may  show  the 
true  state  of  facts  and  what  their  riglit  and  title  actually  are.^^ 

2.  Variance.  The  rule  as  to  the  effect  of  a  variance  between  the  petition  and 
the  proof  does  not  differ  from  that  in  ordinary  civil  cases.^^  An  immaterial  vari- 
ance between  a  writ  of  ad  quod  damnum  by  the  condemning  party  and  the  order 
directing  it  is  no  ground  for  setting  aside  the  proceedings.^^ 

L.  Hearing"  and  Determination  of  Right  to  Take  —  l.  In  General. 
Although  the  tribunal  which  hears  and  determines  the  questions  in  condemnation 
proceedings  has  a  special  jurisdiction,^"  and  the  proceedings  are  summary  in  their 
nature,^^  yet  the  conduct  of  the  proceedings  is  governed  by  the  ordinary  rules  of 
law  which  obtain  in  the  trial  of  civil  cases,^^  with  such  modifications  as  are  required 
by  the  peculiar  nature  of  the  questions  to  be  determined.^^    The  hearing  should 


52.  Arkansas. —  Bentonville  R.  Co.  v. 
Stroud,  45  Ark.  278. 

Georgia. —  Selma,  etc.,  R.  Co.  v.  Camp, 
45  Ga.  180. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Hopkins, 
90  111.  31G;  Peoria,  etc.,  R.  Co.  v.  Laurie, 
63  111.  264;  Peoria,  etc.,  R.  Co.  v.  Bryant, 
57  111.  473. 

Iowa. —  Cummins  v.  Des  Moines,  etc.,  R. 
Co.,  63  Iowa  397,  19  N.  W.  268. 

Minnesota. —  Wilcox  r.  St.  Paul,  etc.,  R. 
Co.,  35  Minn.  439,  29  N.  W.  148;  Knauft 
v.  St.  Paul,  etc.,  R.  Co.,  22  Minn.  173;  St. 
Paul,  etc.,  R.  Co.  v.  MattheAvs,  16  Minn.  341. 

Montana. —  Helena,  etc.,  Smelting,  etc., 
Co.  V.  Lynch,  25  Mont.  497,  65  Pac.  919. 

See  18  Cent.  Dig.  tit,  "  Eminent  Domain," 
§  524. 

An  allegation  of  ownership  in  defendant  is 

to  be  deemed  an  allegation  of  ownership  in 
fee.  St.  Paul,  etc.,  R.  Co.  v.  Matthews,  16 
Minn.  341. 

53.  Arkansas. —  Bentonville  R.  Co.  v. 
Stroud,  45  Ark.  278. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Hop- 
kins, 90  111.  316;  Metropolitan  City  R.  Co.  v. 
Chicago  West  Div.  R.  Co.,  87  111.  317;  Mt. 
Sterling  l\  Givens,  17  111.  255. 

Montana. —  Helena,  etc..  Smelting,  etc., 
Co.  V.  Lynch,  25  Mont.  497,  65  Pac.  919. 

Nebraska. —  Omaha,  etc.,  R.  Co.  v.  Ger- 
rard,  17  Nebr.  587,  24  N.  W.  279;  Deitrichs 
V.  Lincoln,  etc.,  R.  Co.,  14  Nebr.  355,  15 
N.  W.  728;  Gerrard  v.  Omaha,  etc.,  R.  Co., 
14  Nebr.  270,  15  N.  W.  231 ;  Republican  Val- 
ley R.  Co.  V.  Hayes,  13  Nebr.  489,  14  N.  W. 
521. 

Oregon. —  Willamet  Falls  Canal,  etc.,  Co.  v. 
Kelly,  3  Oreg.  99. 

Washington. —  Bellingham  Bay,  etc.,  R.  Co. 
V.  Strand,  14  Wash.  144,  44  Pac.  140,  46  Pac. 
238. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  524. 

Contra. — Thurston  v.  Portland,  63  Me.  149. 

Where  the  petition  alleges  the  title  to  be 
in  defendant,  evidence  of  a  dedication  by  de- 
fendant is  inadmissible.    San  Jose  v.  Reed, 


65  Cal.  241,  3  Pac.  806;  Olean  v.  Steyner, 
135  N.  Y.  341,  32  N.  E.  9,  17  L.  R.  A.  640. 

54.  Brisbine  v.  St.  Paul,  etc.,  R.  Co.,  23 
Minn.  114. 

55.  Chicago,  etc.,  R.  Co.  v.  Pontiac,  169  111. 
155,  48  N.  E.  485;  Philadelphia,  etc.,  R.  Co. 
V.  Rochester,  etc.,  R.  Co.,  12  Pa.  Co.  Ct.  513; 
Woolard  v.  Nashville,  108  Tenn.  353,  67  S.  W. 
801.    And  see,  generally.  Pleading. 

56.  Coleman  v.  Moody,  4  Hen.  &  M.  (Va.) 
1,  holding  that  the  fact  that  a  certain  height 
of  dam  is  mentioned  in  the  writ  is  no  ground 
for  setting  aside  the  proceedings,  although 
no  particular  height  was  specified  in  the  order 
directing  the  writ. 

57.  See  supra,  XI,  F. 

58.  Ascension  Police  Jury  v.  Manning,  16 
La.  Ann.  182,  also  holding  that  the  statute 
does  not  require  that  the  district  judge  shall 
sit  in  vacation  to  hear  the  application. 

59.  Davidson  v.  Texas,  etc.,  R.  Co.,  29  Tex. 
Civ.  App.  54,  67  S.  W.  1093.  And  see,  gener- 
ally. Trial. 

The  court  may  properly  refuse  to  have  a 
part  of  the  issues  tried  at  one  time  by  a  jury, 
and  the  remaining  issues  at  another  time  by 
the  court.  Cincinnati,  etc.,  R.  Co.  v.  McFar- 
land,  22  Ind.  459. 

If  the  purpose  for  which  the  land  is  to  be 
appropriated  is  partly  legal  and  partly  ille- 
gal, and  it  cannot  be  determined  how  much 
of  the  property  is  necessary  for  the  legal,  the 
proceeding  will  be  dismissed.  7n  re  Metro- 
politan El.  R.  Co.,  12  N.  Y.  Suppl.  506. 

60.  See  Gilmer  v.  Lime  Point,  19  Cal.  47. 
The  parties  may  agree  that  the  court  shall 

hear  evidence  as  to  the  preliminary  question 
of  petitioner's  right  to  condemn  after  the 
jury  has  rendered  its  verdict  upon  the  ques- 
tion of  compensation.  O'Hare  v.  Chicago, 
etc.,  R.  Co.,  139  HI.  151,  28  N.  E.  923. 

The  owner  has  not  a  constitutional  right  to 
be  heard  on  the  preliminary  question  of 
whether  his  property  shall  be  taken  for  a  pub- 
lic use ;  it  being  a  matter  of  statutory  con- 
struction whether  there  shall  be  a  hearing 
before  the  taking.  Chandler  v.  Railroad 
Com'rs,  141  Mass.  208,  5  N.  E.  509. 
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be  commenced  at  the  time  designated  in  the  notice ;  and  if  tried  on  a  wrong 
theory  it  is  reversible  error.^^  The  right  to  institute  condemnation  proceedings 
may  properly  be  determined  on  a  motion  to  dismiss  the  same.^^ 

2.  Questions  of  Law  and  Fact.  As  to  the  province  of  the  court  and  jury 
respectively  in  condemnation  proceedings,  the  ordinary  rule  in  civil  cases  applies, 
questions  of  law  being  for  the  court  and  those  of  fact  for  the  jury  or  commis- 
sioners.®* It  is  for  the  court  to  determine  the  preliminary  question  of  the  right 
to  condemn  the  land,^^  or  whether  the  use  is  a  public  one,®^  while  it  is  for  the  jury 
to  determine  the  measure  of  compensation,®^  or  whether  the  use  is  temporary  or 
permanent  and  all  questions  of  value  and  benefits,®^  as  well  as  questions  grow- 
ing out  of  the  obstruction  of  water  or  the  erection  of  mill-dams.'^'^    But  the  appli- 


Objections  to  the  proposed  improvement 

are  matters  to  be  considered  by  the  commis- 
sioners and  need  not  be  considered  on  the 
application  for  their  appointment.  In  re 
Boston  Hoosac  Tunnel,  etc.,  R.  Co.,  79  N.  Y. 
64. 

In  a  proceeding  to  condemn  a  railroad  right 

of  way  for  a  reservoir  the  people  have  no 
right  to  intervene  through  the  attorney-gen- 
eral in  order  to  determine  whether  the  rail- 
road company  has  forfeited  its  franchise  and 
such  right  of  way.  Denver  Power,  etc..  Co.  v. 
Denver,  etc.,  R.  Co.,  30  Colo.  204,  69  Pac. 
568,  60  L.  R.  A.  383. 

61.  Adams  %\  Clarksburg,  23  W.  Va.  203. 
But  the  fact  that  the  petition  was  heard 

at  a  later  day  than  that  named  in  the  notice 
does  not  oust  the  court  of  its  jurisdiction, 
if  the  owner  did  not  appear  on  the  day 
named  in  the  notice.  Thompson  v.  Chicago, 
etc.,  R.  Co.,  110  Mo.  147,  19  S.  W.  77. 

62.  Parsons  Water  Co.  v.  Knapp,  33  Kan. 
752,  7  Pac.  568,  holding  that  it  is  reversible 
error  to  try  a  proceeding  by  a  water  com- 
pany to  procure  the  right  to  flood  lands  in 
which  it  does  not  ask  for  the  entire  use  of 
the  water  to  the  exclusion  of  the  water 
company,  on  the  theory  that  plaintiff  would 
obtain  the  right  to  the  exclusive  use  of  the 
water. 

63.  Harvey  v.  Aurora,  etc.,  R.  Co.,  174  111. 
295,  51  N.  E.  163. 

64.  Gammell  v.  Potter,  6  Iowa  548. 
Questions  as  to  the  determination  of  the 

route  of  a  railroad  are  not  for  the  jury. 
Barrall  f.  Quick,  74  S.  W.  214,  24  Ky.  L. 
Rep.  2393;  New  Orleans,  etc.,  R.  Co.  v.  Rob- 
ertson, 34  La.  Ann.  865. 

The  insufficiency  of  the  price  to  be  paid  is 
a  question  for  the  court  and  jury,  and  the 
owner  cannot  object  to  the  taking  of  his 
land  merely  on  that  ground.  Kansas  City, 
etc.,  R.  Co.  V.  Vicksburg,  etc.,  R.  Co.,  49  La. 
Ann.  29,  21  So.  144. 

Whether  the  erection  and  maintenance  of 
gates  or  the  employment  of  flagmen  is  at  the 
time  of  condemnation  necessary  for  the  proper 
protection  of  the  railroad  and  the  public  is  a 
question  of  fact  for  the  jury.  Detroit  Park, 
etc.,  Com'rs  v.  Chicago,  etc.,  R.  Co.,  91  Mich. 
291,  51  N.  W.  934. 

Whether  several  tracts  are  to  be  consid- 
ered as  one  is  a  question  for  the  jury.  Chi- 
cago, etc.,  R.  Co.  ti.  Huncheon,  130  Ind.  529, 
30  N.  E.  636;  Ellsworth  i;.  Chicago,  etc.,  R. 
Co.,  91  Iowa  386,  59  N.  W.  78;  Cincinnati, 

[XI,  L,  1] 


etc.,  R.  Co.  V.  Longworth,  30  Ohio  St.  108; 
Charleston,  etc.,  Bridge  Co.  v,  Comstock,  36 
W.  Va.  263,  15  S.  E.  69. 

65.  Alabama, —  London  v.  Sample  Lumber 
Co.,  91  Ala.  606,  8  So.  281. 

Illinois. —  O'Hare  v.  Chicago,  etc.,  R.  Co., 
139  111.  151,  28  N.  E.  923. 

Massachusetts. —  Burt  v.  Brigham,  117 
Mass.  307. 

Michigan. —  Manistee,  etc.,  R.  Co.  v.  Fow- 
ler, 73  Mich.  217,  41  N.  W.  261. 

Tennessee. — Tennessee  Cent.  R.  Co.  v.  Camp- 
bell, 109  Tenn.  655,  73  S.  W.  112;  McWhirter 
V.  Cockrell,  2  Head  10. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  536. 

Whether  the  proposed  use  will  interfere 
with  another  use  is  a  question  which  must  be 
determined  by  the  court  and  entered  of  record. 
Cincinnati,  etc.,  R.  Co.  v.  Ohio  Postal  Tel. 
Cable  Co.,  68  Ohio  St.  306,  67  N.  E.  890,  62 
L.  R.  A.  941. 

66.  St.  Joseph  Terminal  R.  Co.  v.  Hanni- 
bal, etc.,  R.  Co.,  94  Mo.  535,  6  S.  W.  691; 
Savannah  v.  Hancock,  91  Mo.  54,  3  S.  W. 
215. 

67.  O'Hare  v.  Chicago,  etc.,  R.  Co.,  139  111. 
151,  28  N.  E.  923;  Burt  v.  Brigham,  117 
Mass.  307;  Manistee,  etc.,  R.  Co.  v.  Fowler, 
73  Mich.  217,  41  N.  W.  261. 

68.  Pennsylvania,  etc.,  Canal,  etc.,  Co.  v. 
Billings,  94  Pa.  St.  40. 

69.  California. — Colusa  County  v.  Hudson, 
85  Cal.  633,  24  Pac.  791. 

Colorado. —  Rio  Grande  Southern  R.  Co.  v. 
Knight,  1  Colo.  App.  219,  28  Pac.  19. 

Illinois. —  Chicago  Sanitary  Dist.  v.  Lough- 
ran,  160  111.  362,  43  N.  E.  359. 

Massachusetts. —  Cole  v.  Boston,  181  Mass. 
374,  63  N.  E.  1061. 

Michigan. —  Grand  Rapids,  etc.,  R.  Co.  r. 
Heisel,  47  Mich.  393,  11  N.  W.  212. 

IS/ew  York. —  Matter  of  Thomson,  1  Silv. 
Supreme  389,  5  N.  Y.  Suppl.  370. 

70.  Connecticut. —  Hartford  Manilla  Co.  v. 
Olcott,  52  Conn.  452. 

Illinois. —  Kiernan  v.  Chicago,  etc.,  R.  Co., 
123  111.  188,  14  N.  E.  18. 

loioa. —  Damour  v.  Lyons  City,  44  Iowa 
276. 

Massachusetts. —  Davidson  v.  Boston,  etc., 
R.  Co.,  3  Cush.  91. 

Wisconsin. —  Smith  V.  Russ,  17  Wis.  227, 
84  Am.  Dec.  739. 

United  States. —  Paine  Lumber  Co.  v.  U.  S., 
55  Fed.  854. 
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cation  of  these  rales  is  not  free  from  difficulty,  and  has  given  rise  to  some  conflict 
of  opinion.  Thus  the  question  whether  the  taking  of  property  in  any  particular 
instance  is  necessary  or  not  is  by  some  courts  held  to  be  one  for  the  court,'*^  and 
by  others  to  be  one  for  the  jury  or  commissioners.'^^  In  all  cases  where  there  is 
a  conflict  of  evidence,  or  the  facts  are  disputed,  the  ordinary  rule  prevails  that 
the  question  is  one  for  the  triers  of  the  facts.'^^ 

3.  Right  to  Open  and  Close.  While  there  are  cases  which  hold  that  the  right 
to  open  and  close  belongs  to  tlie  owner,  no  matter  which  party  initiates  the  pro- 
ceeding,^^ yet  the  more  numerous  authorities  and  the  better  reasoning  support  the 
doctrine  that  the  petitioner  has  the  opening  and  closing,  on  the  ground  that  the 
burden  of  making  out  the  case  rests  with  him,'^^  althougli  in  some  instances  it  is 
held  that  if  the  opening  and  closing  are  given  to  the  owner  on  his  assumption  of 


Under  the  Massachusetts  mill  act  ( Rev.  St. 
c.  116)  which  provides  that  any  person  whose 
land  is  overflowed  or  otherwise  injured  by  a 
dam  constructed  under  the  act  may  obtain 
compensation  through  a  sheriff's  jury,  it  was 
held  that  on  the  trial  before  a  sheriff's  jury 
the  construction  and  effect  of  a  former  ver- 
dict are  to  be  determined  by  the  sheriff  and 
not  bv  the  jury.  Wilmarth  v.  Knight,  7 
Gray  294. 

71.  New  Cent.  Coal  Co.  r.  George's  Creek 
Coal,  etc.,  Co.,  37  Md.  537;  Palmer  v.  Har- 
ris County,  29  Tex.  Civ.  App.  340,  69  S.  W. 
229;  Seattle,  etc.,  R.  Co.  f.  Murphine,  4 
Wash.  448,  30  Pac.  720:  St.  Louis,  etc.,  R. 
Co.  t;.  Southwestern  Telephone,  etc.,  Co.,  121 
Fed.  276,  58  C.  C.  A.  198.  And  see,  gener- 
ally, on  this  subject,  supra,  IX. 

72.  Southern  Pac.  R.  Co.  v.  Raymond,  53 
Cal.  223;  Kansas  Cent.  R.  Co.  r.  Allen,  22 
Kan.  285,  31  Am.  Rep.  190;  Serrell  v.  Pat- 
terson, 107  Mich.  234,  65  N.  W.  107 ;  Fort-St.^ 
Union  Depot  Co.  r.  Morton,  83  Mich.  265,  47 
N.  W.  228;  Manistee,  etc.,  R.  Co.  r.  Fowler, 
73  Mich.  217,  41  N.  W.  261;  Arnold  v.  De- 
catur, 29  Mich.  77. 

A  jury  of  the  vicinage  is  peculiarly  compe- 
tent to  judge  of  the  necessity  of  allowing  one 
railroad  to  cross  the  line  of  another  at  a 
particular  place  and  to  assess  the  amount  to 
be  paid  therefor.  Houston,  etc.,  R.  Co.  v. 
Kansas  City,  etc.,  R.  Co.,  109  La.  581,  33  So. 
609. 

Whether  the  necessities  of  the  railroad 
company  require  occupancy  of  the  condemned 

land,  exclusive  of  all  uses  by  the  owner  of 
the  fee,  is  a  question  of  fact,  and  not  of  law. 
Kansas  Cent.  R.  Co.  v.  Allen,  22  Kan.  285, 
31  Am.  Rep.  190. 

In  California,  when  the  question  whether 
the  taking  is  necessary  for  the  designated  use 
is  submitted  to  a  jury,  and  the  jury  finds 
on  the  issuCj  the  court  has  no  power  to  disre- 
gard such  finding  and  make  findings  of  its 
own.  Wilmington  Canal,  etc.,  Co.  v.  Domin- 
guez,  50  Cal.  505. 

73.  Todd  V.  Austin,  34  Conn.  78;  Missouri, 
etc.,  R.  Co.  V.  Ward,  10  Kan.  352;  Stevenson 
V.  Missouri  Pac.  R.  Co.,  (Mo.  1895)  31  S.  W. 
793;  Hancock  v.  Philadelphia,  175  Pa.  St. 
124,  34  Atl.  570;  Shaw  v.  Philadelphia,  169 
Pa.  St.  506,  32  Atl.  593 ;  Grugan  v.  Philadel- 
phia, 1.58  Pa.  St.  337,  27  Atl.  1000. 

It  is  a  question  of  fact  whether  a  crossing 
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of  one  railroad  by  another  in  a  certain  man- 
ner is  compatible  with  the  greatest  possible 
public  benefit  and  the  least  private  injury 
(California  Southern  R.  Co.  v.  Southern  Pac. 
R.  Co.,  67  Cal.  59,  7  Pac.  123,  128)  or 
whether  an  opening  under  a  bridge  con- 
structed by  a  railroad  company  can  be  ad- 
vantageously used  by  the  landowner  as  an 
undergrade  crossing  ( Chicago,  etc.,  R,  Co.  v. 
Cosper,  42  Kan.  561,  22  Pac.  634)  or  as  to 
the  extent  of  the  falling  off  in  rents  of  prop- 
erty abutting  on  a  street  in  which  an  elevated 
railroad  is  maintained  (Moore  v.  New  York 
El.  R.  Co.,  15  Daly  (N.  Y.)  510,  8  N.  Y. 
Suppl.  769,  24  Abb.  N.  Cas.  (N.  Y.)  74). 

74.  Springfield,  etc.,  R.  Co.  v.  Rhea,  44 
Ark.  258;  Colorado  Cent.  R.  Co.  v.  Allen,  13 
Colo.  229,  22  Pac.  605;  Burt  v.  Wigglesworth, 
117  Mass.  302;  Winnisimmet  Co.  v.  Grueby, 
111  Mass.  543;  St.  Louis,  etc.,  R.  Co.  v. 
Donovan,  149  Mo.  93,  50  S.  W.  286 ;  Connecti- 
cut River  R.  Co.  v.  CI  app,  1  Cush.  (Mass.) 
559 ;  Oregon,  etc.,  R.  Co.  v.  Barlow,  3  Oreg. 
311. 

In  South  Carolina  there  is  a  decision  to  the 
effect  that  where  an  appeal  is  taken  from  the 
assessment  of  the  commissioners  it  is  within 
the  discretion  of  the  judge  to  direct  which 
party  shall  have  the  right  to  open  and  close 
the  matter  before  the  jury,  but  that  in  the 
absence  of  such  direction  the  owner  should 
be  considered  as  the  actor,  and  entitled  to  the 
opening  and  closing.  Charleston,  etc.,  R.  Co. 
V.  Blake,  12  Rich.  634. 

75.  Georgia. —  Williams  v.  Macon,  etc.,  R. 
Co.,  94  Ga.  709,  21  S.  E.  997. 

Illinois. —  South  Park  Com'rs  v.  School 
Trustees,  107  111.  489;  McReynolds  v.  Bur- 
lington, etc.,  R.  Co.,  106  111.  152. 

Texas. —  Ft.  Worth,  etc.,  R.  Co.  v.  Culver, 
(App.  1889)  14  S.  W.  1013;  Gulf,  etc.,  R. 
Co.  V.  Abney,  3  Tex.  App.  Civ.  Cas.  §  413; 
Gainesville,  etc.,  R.  Co.  v.  Waples,  3  Tex. 
App.  Civ.  Cas.  §  409. 

Washington. —  Seattle,  etc.,  R.  Co.  v.  Qi\- 
christ,  4  Wash.  509,  30  Pac.  738;  Seattle,  etc., 
R.  Co.  V.  Murphine,  4  Wash.  448,  30  Pac.  720 ; 
Bellingham  Bay,  etc.,  R.  Co.  v.  Strand,  4 
Wash.  311,  30  Pac.  144. 

West  Virginia. —  Baltimore,  etc.,  R.  Co.  v. 
Pittsburg,  etc.,  R.  Co.,  17  W.  Va.  812,  John- 
son, J.,  delivering  the  opinion. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain," 
§§  535,  557. 
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the  burden  of  proof  there  is  no  such  substantial  error  as  to  necessitate  the  setting 
aside  of  the  verdict.''^ 

4.  Defenses  and  Objections  —  a.  In  General.  Defendant  may  in  general  inter- 
pose by  a  proper  pleading  any  valid  objections  to  the  condemnation  existing  in 
point  of  fact,  but  not  appearing  on  the  petition.'^^  That  the  use  is  not  a  public 
one  may  be  raised  as  a  defense  by  any  person  interested,'^^  even  by  a  taxpayer 
and  that  the  petitioner  has  placed  illegal  structures  in  the  street  in  which  it  seeks 
to  condemn  a  right  of  way  is  a  defense  which  may  be  raised  by  any  abutting 
owner  who  is  affected  by  such  structures.^*^  But  it  is  not  a  good  defense  that  the 
condemnation  will  beneht  a  foreign  corporation ;  nor  that  it  is  sought  in  the 
same  proceedings  to  condemn  other  land  in  whicli  defendant  is  not  interested 
nor  that  the  assessment  of  other  lands  in  order  to  raise  the  fund  to  pay  for  the 
improvement  was  irregular ;  nor  that  there  had  been  a  prior  grant  or  Hcense, 
or  even  a  prior  condemnation.^*  The  propriety  of  granting  the  petition,  liow- 
ever,  can  be  objected  to  only  by  those  whose  lands  are  described  in  the  petition 
or  in  reference  to  lands  wliich  are  so  described. 

b.  That  Taking"  Is  Not  Necessary.  The  object  of  the  constitutional  and  stat- 
utory provisions  that  the  necessity  for  the  taking  shall  be  ascertained  is  to  prevent 
abuses  in  the  shape  of  needless  public  works.^^  In  some  states,  however,  the 
determination  by  the  proper  authority  that  there  is  a  necessity  for  that  appropri- 
ation is  conclusive,^^  while  in  others  the  owner  may  controvert  the  existence  of 


76.  St.  Louis,  etc.,  R.  Co.  f.  North,  31  Mo. 
App.  345,  351;  Neff  v.  Cincinnati,  32  Ohio 
St.  215. 

Refusing  permission  to  open  and  conclude 

in  proceedings  to  condemn  a  right  of  way  is 
not  reversible  error.  McDonald  x>.  Texas,  etc., 
R.  Co.,  1  Tex.  Unrep.  Cas.  191. 

Where  there  is  a  portion  of  the  burden  of 
proof  on  one  party  and  a  portion  on  the 
other,  the  denial  to  the  owners  of  the  right 
to  open  and  close  is  not  such  substantial  and 
prejudicial  error  as  to  warrant  a  reversal. 
Warner  v.  Gunnison,  2  Colo.  App.  430,  31 
Pac.  238. 

77.  St.  Joseph  Terminal  R.  Co.  v>.  Hanni- 
bal, etc.,  R.  Co.,  94  Mo.  535,  6  S.  W.  691; 
Oregon  Cent.  R.  Co.  i;.  Wait,  3  Oreg.  91. 

7^  Union  Pac.  R.  Co.  v.  Colorado  Postal 
Tel.  Gable  Co.,  30  Colo.  133,  69  Pac.  564,  97 
Am.  St.  Rep.  106;  Farneman  X).  Mt.  Pleasant 
Cemetery  Assoc.,  135  Ind.  344,  35  N.  E.  271; 
Kansas,  etc..  Coal  R.  Co.  v.  Northwestern 
Coal,  etc.,  Co.,  161  Mo.  288,  61  S.  W.  684,  84 
Am,  St.  Rep.  717,  51  L.  R.  A.  936;  Stratford 
'C.  Greensboro,  124  N.  C.  127,  32  S.  E.  394. 
Compare  Powers  v.  Hazelton,  etc.,  R.  Co.,  33 
Ohio  St.  429. 

79.  Stratford  v.  Greensboro,  124  N.  C.  127, 
32  S.  E.  394. 

80.  In  re  Metropolitan  El.  R.  Co.,  12  N.  Y. 
Suppl.  506;  In  re  Brooklyn  El.  R.  Co.,  11 
N.  Y.  Suppl.  161. 

81.  Matter  of  Staten  Island  R.  Co.,  3  N.  Y. 
St.  48. 

82.  Denver  Power,  etc.,  Co.  v.  Denver,  etc., 
R.  Co.,  30  Colo.  204,  69  Pac.  568;  Chicago, 
etc.,  Coal  Co.  v.  Streator,  172  111.  435,  50 
N.  E.  167. 

83.  Alameda  i:.  Cohen,  133  Cal.  5,  65  Pac. 
127 ;  Heffernan  v.  San  Francisco  Super.  Ct., 
(Cal.  1893)  33  Pac.  725;  San  Francisco  v. 
Kiernan,  98  Cal.  614,  33  Pac.  720;  New  York, 
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etc.,  R.  Co.  V.  Wheeler,  72  Conn.  481,  45  AtL 
14. 

84.  California. —  Moran  v.  Ross,  79  CaL 
159,  21  Pac.  547;  Moran  v.  Farley,  (1889) 
21  Pac.  549. 

Connecticut. —  McArthur  v.  Morgan,  49 
Conn.  347. 

Kansas. —  Wabaunsee  County  v.  Bisby,  37 
Kan.  253,  15  Pac.  241. 

Maine. —  Graham  v.  Virgin,  78  Me.  338,  5 
Atl.  532. 

Missouri. —  Cape  Girardeau,  etc.,  Macad- 
amized Road  Co.  V.  Dennis,  67  Mo.  438 ; 
Rogers  v.  St.  Charles,  54  Mo.  229. 

New  York. —  New  York,  etc.,  R.  Co.  v.  Kip,, 
46  N.  Y.  546,  7  Am.  Rep.  385  [affirming  11 
Abb.  Pr.  N.  S.  90]  ;  In  re  New  York,  etc.,  R. 
Co.,  33  Hun  270. 

United  States. —  Arkansas,  etc.,  R.  Co.  v.- 
St.  Louis,  etc.,  R.  Co.,  103  Fed.  747. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain,'*^ 
§  468. 

An  allegation  by  defendant  that  it  "in- 
tends" to  make  use  of  lands  appropriated 

by  it  and  that  the  use  which  plaintiff  seek* 
to  condemn  over  them  will  materially  inter- 
fere Avith  its  business  is  not  a  good  defense. 
Kansas,  etc^  Coal  R.  Co.  v.  Northwestern 
Coal,  etc.,  Co.,  161  Mo.  288,  61  S.  W.  684,  84 
Am.  St.  Rep.  717,  51  L.  R.  A.  936. 

85.  In  re  St.  Paul,  etc.,  R.  Co.,  34  Minn. 
227,  25  N.  W.  345,  holding  that  where  the 
proceeding  is  by  a  railroad  company,  lands 
not  embraced  in  its  petition  and  constituting 
separate  lots  and  parcels  are  not  to  be 
deemed  affected  by  the  proceedings  so  as  to. 
entitle  their  owners  to  appear  and  make  op- 
position. And  see  Frick  Coke  Co.  V.  Painter,, 
198  Pa.  St.  468,  48  Atl.  302. 

86.  People  v.  Brighton,  20  Mich.  57. 

87.  California. — San  Francisco,  etc.,  R.  Co. 
V.  Leviston,  134  Cal.  412,  66  Pac.  473;  Los 
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the  necessity and  it  then  becomes  a  question  to  be  determined  on  the  hearing. 
But  the  right  of  the  owner  to  controvert  the  necessity  may  be  waived.^^ 

e.  That  No  Effort  at  Agreement  Was  Made.^^  The  fact  that  the  }3etitioner  has 
been  unable  to  agree  with  the  owner  being  a  jurisdictional  fact,  the  objection  that  it 
does  not  appear  of  record  that  the  parties  cannot  agree  may  be  raised  by  either 
party .^^  But  if  the  petition  alleges  such  inability,  and  the  owner  takes  no  issue  on 
the  averment,  the  objection  cannot  be  raised  at  a  later  stage  of  the  proceeding.^^ 
When  the  issue  is  raised  the  fact  is  not  one  of  which  judicial  notice  can  be 
taken,^^  but  it  must  be  proved  in  such  form  as  to  be  matter  of  record.^^ 

d.  Objections  to  Corporate  Existence,  Etc.  It  has  been  held  that  when  a  rail- 
road company  or  other  private  corporation  seeks  to  condemn  land  and  its  existence 
as  a  corporation  is  attacked,  it  must  show  that  it  is  a  corporation  deju7'e\^^  but  in 
most  states  it  is  held  sufficient  if  it  is  a  corporation  de  factop  although  it  seems 


Angeles  Waldron,  65  Cal.  283,  1  Pac.  883, 
3  Pac.  890. 

Illinois. —  Schuster  v.  Chicago  Sanitary 
Dist.,  177  111.  626,  52  N.  E.  855. 

North  Carolina. —  Stratford  v.  Greensboro, 
124  N.  C.  127,  32  S.  E.  394. 

Ohio. —  Powers  v.  Hazelton,  etc.,  R.  Co., 
33  Ohio  St.  429. 

Texas. —  Crary  v.  Port  Arthur  Channel, 
etc.,  Co.,  92  Tex.  275,  47  S.  W.  967  ;  Palmer 
V.  Harris  County,  29  Tex.  Civ.  App.  3l0,  69 
S.  W.  229. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  531.    See  also  supra,  IX. 

88.  Bennett  v.  Marion,  106  Iowa  628,  76 
N.  W.  844 ;  In  re  Minneapolis  P.,  etc.,  Co., 
38  Minn.  157,  36  N.  W.  105. 

A  selection  and  designation  of  depot 
grounds  by  the  general  manager  of  a  railroad 
company  is  prirna  facie  decisive  as  to  what 
grounds  the  company  needs  for  those  pur- 
poses. Dietrichs  v.  Lincoln,  etc.,  R.  Co.,  13 
Nebr.  361,  13  N.  W.  624. 

89.  Kansas. — Kansas  Cent.  R.  Co.  r.  Allen, 
22  Kan.  285,  31  Am.  Rep.  190. 

Louisiana. —  Jefferson,  etc.,  R.  Co.  v.  Ha- 
zeur,  7  La.  Ann.  182. 

Michigan. — Arnold  v.  Decatur,  29  Mich.  77. 

New  York. —  Erie  R.  Co.  v.  Steward,  170 
N.  Y.  172,  63  N.  E.  118  laffirming  61  N.  Y. 
App.  Div.  480,  70  N.  Y.  Suppl.  698]  ;  Water 
Com'rs  V.  Clark,  3  N.  Y.  Suppl.  347. 

Wisconsin. —  Wisconsin  Cent.  R.  Co.  v. 
Kneale,  79  Wis.  89,  48  N.  W.  248. 

90.  Union  Pac.  R.  Co.  v.  Colorado  Postal 
Tel.  Cable  Co.,  30  Colo.  133,  69  Pac.  564,  97 
Am.  St.  Rep.  106;  Thompson  v.  De  Weese- 
Dye  Ditch,  etc.,  Co.,  25  Colo.  243,  53  Pac.  507. 

Where  the  owner  goes  to  trial  before  a 
jury  on  the  question  of  compensation,  with- 
out indicating  that  he  desires  the  question 
of  necessity  to  be  tried,  he  will  be  held  to 
have  waived  the  latter.  Sand  Creek  Lateral' 
Irr.  Co.  V.  Davis,  17  Colo.  326,  29  Pac.  742. 

It  is  held  in  Louisiana,  however,  that  the 
objection  that  a  railroad  company  already 
has  sufficient  lands  for  its  purposes  is  not 
waived  by  a  failure  to  resist  the  proceedings 
on  that  ground ;  and  it  is  held  that  the  court 
may  itself  of  its  own  motion  dismiss  the 
proceedings  because  of  such  fact.  Jefferson, 
etc.,  R.  Co.  V.  Hazeur,  7  La.  Ann.  182. 

91.  See  XI,  D,  3. 


92.  Kansas  City,  etc.,  R.  Co.  v.  Campbell, 
62  Mo.  585. 

93.  Chicago,  etc.,  R.  Co.  v.  Randolph 
Town-Site  Co.,  103  Mo.  451,  15  S.  W.  437; 
State  V.  Trenton,  53  N.  J.  L.  178,  20  Atl.  738; 
Doughty  V.  Somerville,  etc.,  R.  Co.,  21  N.  J.  L. 
442. 

94.  Morseman  v.  Ionia,  32  Mich.  283. 

95.  Detroit,  etc.,  Short  Line  R.  Co.  v.  Hall, 
(Mich.  1903)  94  N.  W.  1066;  Morseman  v. 
Ionia,  32  Mich.  283. 

96.  Atkinson  v.  Marietta,  etc.,  R.  Co.,  15 
Ohio  St.  21 ;  Atlantic,  etc.,  R.  Co.  v.  Sullivant, 
5  Ohio  St.  276. 

97.  Colorado. —  Union  Pac.  R.  Co.  v.  Colo- 
rado Postal  Tel.  Cable  Co.,  30  Colo.  133,  69 
Pac.  564,  97  Am.  St.  Rep.  106. 

Illinois. —  Brown  v.  Calumet  River  R.  Co., 
125  111.  600,  18  N.  E.  283;  Henry  v.  Centralia, 
etc.,  R.  Co.,  121  111.  264,  12  N.  E.  744;  Ward 
V.  Minnesota,  etc.,  R.  Co.,  119  111.  287,  10 
N.  E.  365;  Chicago,  etc.,  R.  Co.  v.  Chicago, 
etc.,  R.  Co.,  112  111.  589;  Peoria,  etc.,  Union 
R.  Co.  V.  Peoria,  etc.,  R.  Co.,  105  111.  110; 
McAuley  v.  Columbus,  etc.,  R.  Co.,  83  111. 
348. 

Indiana. —  Aurora,  etc.,  R.  Co.  v.  Miller,  56 
Ind.  88;  Aurora,  etc.,  R.  Co.  v.  Lawrence- 
burgh,  56  Ind.  80. 

Kansas. —  Reisner  v.  Strong,  24  Kan.  410. 

Kentucky. —  Portland,  etc..  Turnpike  Co.  i'. 
Bobb,  88  Ky.  226,  10  S.  W.  794,  10  Ky.  L.  Rep. 
796. 

Minnesota. —  In  re  Minneapolis,  etc.,  R.  Co., 
36  Minn.  481,  32  N.  W.  556. 

Missouri. —  Orrick  School  Dist.  v.  Dorton, 
125  Mo.  439,  28  S.  W.  765;  Roosa  v.  St. 
Joseph,  etc.,  R.  Co.,  114  Mo.  508,  21  S.  W. 
1124;  Hopkins  v.  Kansas  City,  etc.,  R.  Co.,  79 
Mo.  98  [all  overruling  West  End  Narrow 
Gauge  R.  Co.  v.  Almeroth,  13  Mo.  App.  91], 
all  holding  that  since  a  railroad  company 
must  be  incorporated  before  it  can  condemn 
land  for  its  right  of  way,  its  corporate  exist- 
ence is  an  issue  which  may  be  raised  in  such  a 
proceeding. 

Neio  Jersey. —  National  Docks  R.  Co.  v. 
Central  R.  Co.,  32  N.  J.  Eq.  755. 

Neio  Yor/c— Matter  of  Central  Park,  16 
Abb.  Pr.  56. 

North  Carolina. —  Wellington,  etc.,  R.  Co,  v. 
Cashie,  etc.,  R.,  etc.,  Co.,  114  N.  C.  690,  19 
S.  E.  646. 
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that  it  may  be  sliown  that  the  consent  of  the  local  authorities  has  not  been  given 
as  required  by  statute.^^  When  an  association  has  so  far  complied  with  the  statute 
as  to  acquire  corporate  existence,  its  failure  to  comply  with  provisions  as  to 
organizations  which  are  merely  conditions  subsequent  cannot  defeat  its  right  to 
maintain  condemnation  proceedings.^^  ]^or  can  it  be  shown  as  a  defense  that  the 
petitioner  was  improperly  exercising  its  franchises ;  ^  or  that  it  has  done  some  act 
which  is  a  cause  of  forfeiture  in  its  charter,  unless  by  statute  its  corporate  exist- 
ence thereby  ceases;^  or  that  it  was  insolvent,^  unless  its  charter  has  been 
forfeited.* 

5.  Evidence  —  a.  Presumptions  and  Burden  of  Proof.  Tlie  burden  of  proof 
rests  upon  the  one  having  the  affirmative  of  the  issue,  and  therefore  is  placed  as 
to  some  questions  upon  the  petitioner,^  and  as  to  others  upon  the  owner,^  or  the 
owner  may  assume  the  burden  of  proof  by  leave  of  courts  Thus  the  burden  is 
on  the  petitioner  to  show  all  facts  necessary  to  its  right  to  condemn,^  and  to  prove 


Pennsylvania. —  Farnham  v.  Delaware,  etc., 
Canal  Co.,  61  Pa.  St.  265. 

Utah  — Fostal  Tel.  Cable  Co.  V.  Oregon 
Short-Line  R.  Co.,  23  Utah  474,  65  Pac.  735, 
90  Am.  St.  Rep.  705. 

United  States. —  Oregon  Short  Line  R.  Co. 
V.  Idaho  Postal  Tel.  Cable  Co.,  Ill  Fed.  842, 
49  C.  C.  A.  663  [affirming  104  Fed.  623]. 

See  also  Corporations,  10  Cyc.  254,  259. 

Fraudulent  incorporation. — That  a  railroad 
charter  was  a  fraud,  in  that  the  railroad  was 
mot  intended  for  the  conveyance  of  freight  and 
passengers,  but  merely  to  operate  as  a  lumber 
road,  cannot  be  considered  in  a  proceeding  by 
the  railroad  to  condemn  land  for  a  right  of 
way.  Holly  Shelter  R.  Co.  v.  Newton,  133 
N.  C.  132,  136,  45  S.  E.  549,  98  Am.  St.  Rep. 
701. 

98.  Harrisburg,  etc..  Electric  R.  Co.  v. 
Harrisburg,  etc..  Turnpike  Co.,  4  Pa.  Dist.  17, 
15  Pa.  Co.  Ct.  389. 

99.  Brown  v.  Wyandotte,  etc.,  R.  Co.,  68 
Ark.  134,  56  S.  W.  862;  Plecker  v.  Rhodes,  30 
Gratt.  (Va.)  795;  Arkansas,  etc.,  R.  Co.  v.  St. 
Louis,  etc.,  R.  Co.,  103  Fed.  747,  under  Ar- 
kansas statute. 

1.  Denver  Power,  etc.,  Co.  v.  Denver,  etc., 
R.  Co.,  30  Colo.  204,  69  Pac.  568,  60  L.  R.  A. 
383;  Thomas  v.  St.  Louis,  etc.,  R.  Co.,  164 
III.  634,  46  N.  E.  8 ;  In  re  Brooklyn  El.  R.  Co., 
11  N.  Y.  Suppl.  161;  Powers  v.  Hazleton,  etc., 
R.  Co.,  33  Ohio  St.  429 ;  Toledo  Consol.  St.  R. 
Co.  V.  Toledo  Electric  St.  R.  Co.,  6  Ohio 
Cir.  Ct.  362. 

2.  Thus  it  has  been  held  that  one  whose 
land  is  to  be  appropriated  by  a  railroad  com- 
pany may  show  that  the  company  has  lost  its 
corporate  rights  and  powers  by  reason  of  the 
non-performance  of  a  condition  of  its  charter, 
the  charter  providing  that  in  case  of  non- 
performance "  its  corporate  existence  and 
powers  shall  cease"  {In  re  Brooklyn,  etc.,  R. 
Co.,  72  N.  Y.  245)  ;  but  a  railroad  company 
cannot  be  attacked  for  a  cause  of  forfeiture 
which  does  not  per  se  divest  the  company  of 
its  franchise  without  a  suit  instituted  for  that 
purpose,  such  as  a  failure  to  commence  and 
complete  its  road  in  accordance  with  the 
charter  requirements  (In  re  Brooklyn  El. 
R.  Co.,  11  N.  Y.  Suppl.  161). 

3.  McArthur  v.  Morgan,  49  Conn.  347;  Po- 
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cantico  Water-Works  Co.  v.  Brombacher,  17 
N.  Y.  Suppl.  661;  Lester  v.  Ft.  Worth,  etc., 
R.  Co.,  (Tex.  Civ.  App.  1894)  26  S.  W.  166. 

4.  Lester  v.  Ft.  Worth,  etc.,  R.  Co.,  (Tex. 
Civ.  App.  1894)  26  S.  W.  166. 

Admissibility  of  evidence. —  In  proceedings 
by  a  railroad  company,  where  the  averment  in 
the  petition  that  the  company  could  not  agree 
was  directly  denied  in  the  answer,  and  it  was 
further  averred  that  the  land  was  sought  to  be 
taken  for  steamboat  purposes,  and  both  par- 
ties relied  on  one  witness  to  prove  the  aver- 
ments of  their  respective  pleadings,  it  was 
held  error  not  to  allow  the  owners  to  ask  such 
witness  whether  he  did  not  say  at  the  time  he 
was  trying  to  buy  the  property  that  it  was 
wanted  for  steamboat  purposes,  since  it  was 
essential  to  the  jurisdiction  to  show  the  in- 
ability of  the  company  to  obtain  it  for  rail- 
road purposes.  New  York,  etc.,  R.  Co.  v. 
Long,  69  Conn.  424,  37  Atl.  1070. 

5.  Terre  Haute,  etc.,  R.  Co.  v.  Flora,  29 
Ind.  App.  442,  64  N.  E.  648;  St.  Louis,  etc., 
R.  Co.  V.  North,  31  Mo.  App.  345;  Ft.  Worth, 
etc.,  R.  Co.  V.  Culver,  (Tex.  App.  1889)  14 
S.  W.  1013. 

6.  Chicago,  etc.,  R.  Co.  v.  Cook,  43  Kan. 
83,  22  Pac.  988;  Minneapolis,  etc.,  R.  Co.  v. 
Hartland,  85  Minn.  76,  88  N.  W.  423;  In  re 
New  York  Bridge  Co.,  67  Barb.  (N.  Y.)  295, 
holding  that  N.  Y.  Laws  (1850),  c.  140,  §  15, 
puts  upon  the  owner  of  the  land  the  burden  of 
proving  that  the  facts  alleged  in  the  petition 
are  not  true. 

Cross  petition. —  If  other  property  than 
that  described  in  the  petition  is  brought  in  by 
a  cross  petition,  it  is  incumbent  on  the  party 
thus  bringing  it  in  to  show  that  it  was  taken 
or  damaged,  and  tb'^  petitioner  is  entitled  to 
give  evidence  in  rebuttal.  Hyde  Park  v.  Dun- 
ham, 85  111.  569. 

7.  St.  Louis,  etc.,  R.  Co.  v.  North,  31  Mo. 
App.  345. 

8.  Terre  Haute,  etc.,  R.  Co.  v.  Flora,  29 
Ind.  App.  442,  64  N.  E.  648 ;  Kountze  v.  Mor- 
ris Aqueduct,  58  N.  J.  L.  303,  33  Atl.  252; 
Carolina,  etc.,  R.  Co.  v.  Pennearden  Lumber, 
etc.,  Co.,  132  N.  C.  644,  44  S.  E.  358;  Cleve- 
land, etc.,  R.  Co.  V.  Ohio  Postal  Tel.  Cable 
Co.,  68  Ohio  St.  303,  67  N.  E.  890,  62  L.  R.  A. 
941. 
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all  averments  made  by  it  in  the  petition  which  have  been  brought  into  issue,^  as 
that  tlie  proposed  taking  is  proper  and  necessary/*^  that  the  proposed  use  is  a  pub- 
lic one,^^  that  it  endeavored  but  was  unable  to  agree  with  the  owner/^  and  that  it 
intends  to  complete  the  improvement.^^ 

b.  Admissibility  —  (i)  In  General.  The  rules  governing  the  admission  of 
evidence  in  condemnation  proceedings  do  not  materially  differ  from  those  in 


The  incorporation  of  the  petitioner  must 
be  shown  by  it  if  denied.  Peoria,  etc.,  R.  Co. 
r.  Peoria,  etc.,  R.  Co.,  105  111.  110;  Chicago, 
etc.,  R.  Co.  V.  Porter,  43  Minn.  527,  46  N.  W. 
75;  Atlantic,  etc.,  R.  Co.  v.  SuUivant,  5-  Ohio 
St.  276.  Compare,  however,  In  re  Metropoli- 
tan El.  R.  Co.,  12  N.  Y.  Suppl.  506.  An 
admission  on  the  trial  that  the  officers  of 
plaintiff  corporation  are  as  stated  in  the  peti- 
tion is  not  an  admission  that  plaintiff  is  a 
corporation,  so  as  to  dispense  with  the  neces- 
sity of  proving  that  fact.  Matter  of  Broad- 
way, etc.,  R.  Co.,  73  Hun  (N.  Y.)  7,  25  N.  Y. 
Suppl.  1080. 

Failure  to  agree  must  be  alleged  and 
proved  (Ells  v.  Pacific  R.  Co.,  51  Mo.  200; 
Oregon  R.,  etc.,  Co.  v.  Oregon  Real  Estate 
Co.,  10  Oreg.  444),  unless  no  issue  is  tendered 
on  that  point  (Chicago,  etc.,  R.  Co.  v.  Ran- 
dolph Town-Site  Co.,  103  Mo.  451,  15  S.  W. 
437 ) .  It  is  not  necessary  that  the  averment 
in  the  petition  of  a  failure  to  agree  should  be 
sustained  by  oral  evidence  (Chicago,  etc.,  R. 
Co.  V.  Randolph  Town-Site  Co.,  103  Mo.  451, 
15  S.  W.  437 ;  Cory  v.  Chicago,  etc.,  R.  Co., 
100  Mo.  282,  13  S.  W.  346),  but  it  must  ap- 
pear at  least  by  affidavit  that  the  effort  was 
made  (O'Hara  v.  Pennsylvania  R.  Co.,  25 
Pa.  St.  445). 

An  answer  denying  each  material  allega- 
tion of  the  petition  except  the  ownership  of 
the  land  does  not  enlarge  or  restrict  the 
burden  which  rests  on  the  petitioner  to  make 
out  its  case.  Reed  v.  Ohio,  etc.,  R.  Co.,  126 
111.  48,  17  N.  E.  807. 

9.  Rochester  R.  Co.  v.  Robinson,  133  N.  Y. 
242,  30  N.  E.  1008;  Syracuse  v.  Benedict,  86 

*   Hun  (N.  Y.)  343,  33  N.  Y.  Suppl.  944;  Water 
Com'rs  v.  Clark,  3  N.  Y.  Suppl.  347. 

Special  allegations  respecting  the  purposes 
for  which  the  land  is  required  must  be  proven 
by  the  petitioner.  In  re  New  York  Cent.  R. 
Co.,  66  N.  Y.  407  [affirming  5  Hun  86]. 

But  under  N.  Y.  Laws  (?850),  c.  140,  §  15, 
it  is  held  that  where  a  petition,  full  and  com- 
plete in  all  its  statements,  and  containing  all 
the  requisite  averments,  is  presented  by  the 
petitioner,  the  fact  that  the  owners  appear 
and  show  cause,  denying  some  of  the  allega- 
tions in  the  petition  and  objecting  to  the 
legality  of  the  proceedings,  does  not  create 
issues  which  render  it  obligatory  upon  the 
petitioners  to  prove  the  facts  alleged  in  the 
petition.  In  re  New  York  Bridge  Co.,  67 
Barb.  295. 

10.  California. —  Spring  Valley  Water- 
Works  V.  Drinkhouse,  92  Cal.  528,  28  Pac. 
681. 

Louisiana. — Jefferson,  etc.,  R.  Co.  v.  Hazeur, 
7  La.  Ann.  182. 

Minnesota. —  Minneapolis,  etc.,  R.  Co.  V. 
Hartland,  85  ^^inn.  76;  88  N.  W.  423. 


New  York. —  In  re  New  York  Cent.  R.  Co., 
66  N.  Y.  407  [affirming  5  Hun  86]  ;  Water 
Com'rs  V.  Clark,  3  N.  Y.  Suppl.  347  ;  In  re 
Metropolitan  El.  R.  Co.,  12  N.  Y.  Suppl.  506; 
Matter  of  Staten  Island  R.  Co.,  3  N.  Y.  St. 
48. 

Pennsylvania. —  Robinson  v.  Pennsylvania 
R.  Co.,  161  Pa.  St.  561,  29  Atl.  268;  Hays  v. 
Briggs,  3  Pittsb.  504. 

Wisconsin. — -Wisconsin  Cent.  R.  Co.  v. 
Kneale,  79  Wis.  89,  48  N.  W.  248 ;  Wisconsin 
Cent.  R.  Co.  v.  Cornell  University,  52  Wis. 
537,  8  N.  W.  491. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain," 
§  530. 

The  burden  is  not  changed  because  the 
statute  requires  the  owner  to  be  designated  as 
plaintiff,  and  the  corporation  as  defendant. 
Minneapolis,  etc.,  R.  Co.  v.  Hartland,  85  Minn. 
76,  88  N.  W.  423. 

When  one  railway  company  seeks  to  cross 
another,  it  is  for  the  company  seeking  the 
crossing  to  show  that  a  grade  crossing  cannot 
be  avoided.  Moosic  Mountain,  etc.,  R.  Co. 
V.  Delaware,  etc.,  R.  Co.,  4  C.  PI.  (Pa.) 
189. 

11.  St.  Louis  V.  Franks,  9  Mo.  App.  579 
[affirmed  in  78  Mo.  41]  ;  Hays  v.  Briggs,  3 
Pittsb.  (Pa.)  504. 

But  in  case  of  a  taking  by  the  state,  since 
the  state  has  the  general  power  to  take 
private  property  for  publi«e  use,  it  devolves 
upon  one  objecting  to  such  taking  in  any  par- 
ticular case  to  show  that  it  is  an  exception 
to  the  general  power.  Gilmer  v.  Limr  Point, 
18  Cal.  229. 

12.  Contra  Costa  Coal  Mines  R.  Co.  v. 
Moss,  23  Cal.  323 ;  In  re  Lockport,  etc.,  R.  Co., 
77  N.  Y.  557;  In  re  Metropolitan  El.  R.  Co., 
12  N.  Y.  Suppl.  506.  But  see  In  re  Metropoli- 
tan El.  R.  Co.,  2  N.  Y.  Suppl.  278,  holding 
that  N.  Y.  Laws  (1850),  c.  140,  §  15,  which 
provides  that  owners  whose  interests  are  to  be 
affected  may  show  cause  against  granting  the 
petition,  and  may  disprove  any  facts  alleged 
in  it,  requires  the  owners  to  disprove  such 
averments  of  the  petition  as  are  capable  of 
disproof,  except  those  which  are  peculiarly 
within  the  knowledge  of  the  petitioner;  and 
as  the  averment  of  the  petition  concerning  an 
offer  to  purchase  involves  matters  as  much 
within  the  knowledge  of  the  owners  as  of  the 
company,  it  is  for  the  owners  to  show  that 
they  did  not  in  fact  receive  an  offer,  or  if  they 
did  receive  it,  why  they  did  not  accept  it,  or 
make  a  counter  offer,  and  that  there  was  rea- 
sonable ground  to  believe  that  further  nego- 
tiations might  have  resulted  in  an  agree- 
ment. 

13.  In  re  Metropolitan  El.  R.  Co.,  12  N.  Y. 
Suppl.  506 ;  Matter  of  Staten  Island  R.  Co.,  3 
N.  Y.  St.  48. 
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ordinary  civil  cases,  except  so  far  as  the  nature  of  the  proceedings  may  require  a 
departure  from  those  rules.^^  It  may  be  said  generally  that  any  evidence  is 
admissible  w^hich  tends  to  show  compliance  or  non-compliance  with  conditions 
precedent  to  the  maintenance  of  the  proceeding  or  which  tends  to  show  the 
necessity  of  the  taking.^^  But  the  opinions  of  experts  are  not  admissible  on  the 
question  of  necessity. ^'^  In  some  instances  parol  evidence  is  admissible  to  affect  a 
writing/^  or  to  identify  the  land  with  that  described.^^  Admissions  are  properly 
received  against  the  party  making  them.^^ 

(ii)  Maps,  Plans,  and  Surveys.  A  map  or  plan  of  the  premises  sought  to 
be  appropriated  is  admissible  in  evidence,  if  proved  to  be  correct  but  it  is  not 
the  only  evidence  to  show  what  land  is  to  be  appropriated.^^  Such  plat  or  plan, 
if  received  in  evidence,  should  be  preserved  in  the  record,  so  that  it  may  there- 
after be  known  upon  what  the  damages  were  assessed ;  and  its  production  for 
such  purpose  may  be  compelled.^'^ 


14.  Ball  V.  Keokuk,  etc.,  E.  Co.,  71  Iowa 
306,  32  N.  W.  354;  In  re  Thompson,  12  N.  Y. 
Suppl.  182. 

Irrelevant  evidence  is  inadmissible.  Den- 
ver Power,  etc.,  Co.  v.  Denver,  etc.,  R.  Co., 
30  Colo.  204,  69  Pac.  568,  60  L.  R.  A.  383; 
Montgomery  County  v.  Schuylkill  Bridge  Co., 
110  Pa.  St.  54,  20  Atl.  407. 

Evidence  of  possession  under  prior  pro- 
ceedings which  were  void  by  reason  of  non- 
compliance with  the  statute  is  inadmissible 
in  subsequent  proceedings  to  condemn  the 
same  property.  Seattle  v.  Fidelity  Trust  Co., 
22  Wash.  154,  60  Pac.  133,  79  Am.  St.  Rep. 
939. 

15.  California. — Sutter  County  v.  McGriff, 
130  Cal.  124,  62  Pac.  412. 

Illinois.— MiW^Y  V.  Sterling,  198  111.  523, 
65  N.  E.  132. 

Michigan. —  Grand  Rapids,  etc.,  R.  Co.  v. 
Weiden,  69  Mich.  572,  37  N.  W.  872. 

New  York. —  In  re  Metropolitan  Transit 
Co.,  1  N.  Y.  Suppl.  114. 

0/iio.— Toledo  Consol.  St.  R.  Co.  v.  Toledo 
Electric  St.  R.  Co.,  6  Ohio  Cir.  Ct.  362,  3  Ohio 
Cir.  Dec.  493. 

Rhode  Island. —  Rowland  v.  Little  Compton 
School  Dist.  No.  3,  16  R.  I.  257,  15  Atl. 
74. 

Evidence  to  show  want  of  jurisdiction  must 
be  such  as  to  clearly  establish  that  fact. 
Buell  V.  Lockport,  8  N.  Y.  55  {affirming  11 
Barb.  602]. 

Where  the  proceeding  was  for  the  purpose 
of  appropriating  land  for  a  change  of  the 
route  of  a  railroad  through  a  city,  the  ordi- 
nance authorizing  the  change  is  admissible  to 
show  the  consent  of  the  city,  even  though  it 
is  objectionable  on  the  ground  that  the  rights 
it  purports  to  grant  are  invalid,  no  question 
of  the  company's  right  to  use  any  street  by 
virtue  of  the  ordinance  being  involved. 
Fletcher  v.  Chicago,  etc.,  R.  Co.,  67  Minn. 
339,  69  N.  W.  1085. 

16.  Santa  Ana  v.  Brunner,  132  Cal.  234,  64 
Pac.  287;  Pasadena  v.  Stimson,  91  Cal.  238, 
27  Pac.  604;  People  v.  Brighton,  20  Mich.  57. 

That  the  petitioner  already  has  a  right  of 
way  by  another  route  is  admissible  on  the 
question  of  the  necessity  of  the  road.  Boyd  v. 
Negley,  40  Pa.  St.  377. 
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17.  Pontiac  v.  Lull,  111  Mich.  509,  69 
N.  W.  1110;  Grand  Rapids  v.  Bennett,  106 
Mich.  528,  64  N.  W.  585. 

The  admission  of  such  testimony,  however, 
is  not  a  substantial  error,  warranting  a  re- 
versal of  the  judgment,  if  the  facts  on  which 
it  was  based,  and  the  other  facts  bearing  on 
the  question,  were  fully  shown,  and  the  jury 
viewed  the  premises.  Pontiac  v.  Lull,  111 
Mich.  509,  69  N.  W.  1110. 

18.  Bush  wick  Highway  Com'rs  v.  Meserole, 
10  Wend.  (N.  Y.)  122;  U.  S.  v.  Inlots,  26 
Fed.  Cas.  No.  15,441a  [affirmed  in  91  U.  S. 
267,  23  L.  ed.  449]. 

19.  Kohlhepp  v.  West  Roxbury,  120  Mass. 
596. 

20.  Kansas. —  Leroy,  etc.,  R.  Co.  v.  Butts, 
40  Kan.  159,  19  Pac.  625. 

Massachusetts. —  Stone  v.  Com.,  181  Mass. 
438,  63  N.  E.  1074. 

Michigan. —  Cincinnati,  etc.,  R.  Co.  v.  Bay 
City,  etc.,  R.  Co.,  106  Mich.  473,  64  N.  W. 
471. 

Minnesota. —  Rippe  f.  Chicago,  etc.,  R. 
Co.,  23  Minn.  18. 

New  York. —  Matter  of  Broadway,  etc.,  R. 
Co.,  73  Hun  7,  25  N.  Y.  Suppl.  1080. 

21.  Kansas. —  Chicago,  etc.,  R.  Co.  v.  Gro- 
vier,  41  Kan.  685,  21  Pac.  779. 

Massachusetts. —  Drury  v.  Midland  R.  Co., 
127  Mass.  571. 

Michigan. —  Detroit  v.  Bruder,  104  Mich. 
221,  62  N.  W.  350. 

Nebraska. —  Chicago,  etc.,  R.  Co.  v.  Buel, 
56  Nebr.  205,  76  N.  W.  571. 

Neio  York. — ^  Stillwater,  etc.,  R.  Co.  v. 
Slade,  36  N.  Y.  App.  Div.  587,  55  N.  Y. 
Suppl.  966. 

Where  a  railroad  is  located  through  subur- 
ban property,  a  map  showing  the  premises 
divided  into  city  lots,  wMch  is  contrary  to 
the  existing  conditions,  is  not  admissible. 
Myers  v.  Schuylkill  River  East  Side  R.  Co., 
5  Pa.  Co.  Ct.  634. 

22.  Chicago,  etc.,  R.  Co.  v.  Grovier,  41 
Kan.  685,  21  Pac.  779. 

23.  Illinois,  etc.,  R.  Co.  v.  Switzer,  117  111. 
399,  7  N.  E.  664,  57  Am.  Rep.  875. 

24.  Tedens  v.  Chicago  Sanitary  Dist.,  149 
111.  87,  36  N.  E.  1033;  Chicago,  etc.,  R.  Co. 
V.  Chicago,  etc.,  R.  Co.,  112  111.  589. 
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e.  Sufficiency.  The  general  rules  applicable  to  the  sufficiency  of  evidence  in 
civil  cases  apply  in  condemnation  proceedings.^^  These  rules  apply  to  the  suffi- 
ciency of  evidence  to  show  inabihty  to  agree  with  the  owner,^^  right  to  take,^' 
necessity  of  the  taking,^^  or  to  show  title.^^  To  prove  the  fact  of  incorporation  of 
the  petitioners,  no  other  proof  is  needed  than  the  charter  and  the  fact  that  the 
company  is  exercising  the  franchise  granted  by  it.^*^ 

6.  Orders,  Verdicts,  and  Findings.  The  court  will  make  the  necessary  findings 
and  orders  preliminary  to  the  appointment  of  viewers  or  commissioners  to  assess 
the  damages,^^  and  the  court,  jury,  or  commissioners  should  make  such  verdicts 
or  findings  as  may  be  required  by  the  issues  raised  or  submitted.'"^^    Where  a  jury 


25.  See,  generally,  Evidence.  And  see 
Carlile  v.  Des  Moines,  etc.,  R.  Co.,  99  Iowa 
345,  68  N.  W.  784. 

The  ordinance  under  which  condemnation 
proceedings  are  had  and  which  is  set  out  in 
the  petition  need  not  be  offered  in  evidence. 
Cahill  V.  Norwood  Park,  149  111.  156,  36 
N.  E.  606. 

Neither  the  answer  itself  nor  affidavits  in 
support  of  it  is  sufficient  to  disprove  the  alle- 
gation of  the  petition,  where  the  burden  of 
disproving  such  is  on  defendant.  In  re  New 
York  Bridge  Co.,  4  Hun  (N.  Y.)  635;  Buf- 
falo, etc.,  R.  Co.  f.  Reynolds,  6  How.  Pr. 
(N.  Y.)  96. 

Public  use. —  Evidence  that  a  strip  of  land 
sought  to  be  condemned  by  a  railroad  com- 
pany as  a  team  track,  to  accommodate  the 
public  in  loading  and  unloading  cars,  is  not 
a  convenient  width  for  the  purpose  proposed, 
is  not  sufficient  to  show  the  track  is  not  in- 
tended for  a  public  use.  Hodgerson  v.  St. 
Louis,  etc.,  R.  Co.,  160  111.  430,  43  N.  E. 
(314. 

26.  Todd  f.  Austin,  34  Conn.  78  (holding 
that  evidence  that  one  owner  refused  to  state 
any  amount,  and  another  stated  a  very  large 
sum,  which  was  rejected,  warrants  a  finding 
that  the  parties  failed  to  agree)  ;  Grand  Rap- 
ids, etc.,  R.  Co.  V.  Weiden,  70  Mich.  390,  38 
N.  W.  294. 

The  inability  of  a  private  corporation  to 
agree  with  the  owners  is  sufficiently  shown 
by  evidence  of  hona  fide  attempts  on  the  part 
of  the  officers  of  the  corporation  to  reach 
an  agreem.ent,  but  without  success.  Lake 
Shore,  etc.,  R.  Co.  v.  Baltimore,  etc.,  R.  Co., 
149  111.  272,  37  N.  E.  91;  Booker  v.  Venice, 
etc.,  R.  Co..  101  111.  333;  Toledo  Electric  St. 
R.  Co.  V.  Toledo  Consol.  St.  R.  Co.,  11  Ohio 
Dec.  (Reprint)  365,  26  Cine.  L.  Bui.  172. 

The  affidavit  of  the  engineer  of  the  com- 
pany (Doughty  V.  Somerville,  etc.,  R.  Co., 
21  N.  J.  L.  442),  of  one  of  the  water  com- 
missioners of  a  city  (Dyckman  v.  New  York, 
6  N.  Y.  434),  or  even  of  the  petitioner's  at- 
torney (Tucker  v.  Erie,  etc.,  R.  Co.,  27  Pa. 
St.  281)  is  sufficient  prima  facie  evidence  of 
inability  to  agree. 

27.  Holt  County  School  Dist.  No.  25  v. 
Hodgins,  180  Mo.  70,  79  S.  W.  148,  holding 
evidence  sufficient  to  show  corporate  capacity. 

28.  Santa  Ana  v.  Brunner,  132  Cal.  234, 
C4  Pac.  287;  Detroit  v.  Daly,  68  Mich.  503, 
37  N.  W.  11 ;  Chicago,  etc.,  R.  Co.  v.  Richard- 
son. 86  Wis.  154,  56  N.  W.  741. 

The  necessity  of  the  land  for  the  purposes 


of  the  condemning  company  is  not  disproved 
by  the  fact  that  the  company  might  use 
other  land  which  could  be  acquired  by  pur- 
chase or  otherwise.  Matter  of  New  York, 
etc.,  R.  Co.,  11  Abb.  Pr.  N.  S.  (N.  Y.)  90. 
And  see  California  Cent.,  etc.,  R.  Co.  v. 
Hooper,  76  Cal.  404,  18  Pac.  599.  And 
where  the  waters  of  the  creeks  from  which 
a  water  company  receives  its  supply  are  in- 
sufficient in  summer  time  to  supply  the  pres- 
ent wants  of  the  inhabitants  of  a  growing  city 
to  whom  the  company  furnishes  water,  the 
city  shows  a  necessity  for  condemning  the 
water  of  a  stream  sufficient  in  quantity  and 
superior  in  quality,  all  other  streams  near 
the  city  be^ng  used  by  the  water  company 
(Santa  Cruz  r.  Enright,  95  Cal.  105,  30 
Pac.  297)  ;  but  no  such  necessity  exists  for 
the  condemnation  of  land  by  a  water  com- 
pany to  secure  an  additional  source  or  sup- 
ply, where  it  is  shown  by  its  own  evidence 
that  it  already  owns  sources  which  would 
if  utilized  increase  its  supply  to  a  practi- 
cally unlimited  extent  ( Spring  Valley  Water 
Works  V.  San  Mateo  Water  Works,  64  Cal. 
123,  28  Pac.  447). 

29.  Sacramento  Valley  R.  Co.  v.  MoflFatt, 
7  Cal.  577;  St.  Paul,  etc.,  R.  Co.  v.  Mat- 
thews, 16  Minn.  341 ;  Kansas  City,  etc.,  R.  Co. 
V.  Norcross,  137  Mo.  415,  38  S.  W.  299,  all 
of  which  cases  hold  that  possession  is  prima 
facie  evidence  of  title. 

30.  Peoria,  etc.,  R.  Co.  v.  Peoria,  etc.,  R. 
Co.,  105  111.  110;  Toledo  Consol.  St.  R.  Co.  v. 
Toledo  Electric  St.  R.  Co.,  6  Ohio  Cir.  Ct. 
362,  3  Ohio  Cir.  Dec.  493. 

31.  Alameda  County  i\  Crocker,  125  Cal. 
101,  57  Pac.  766;  Los  Angeles  v.  Pomeroy, 
124  Cal.  597,  57  Pac.  585;  In  re  New  York 
Cent.,  etc.,  R.  Co.,  77  N.  Y.  248;  Baltimore, 
etc.,  R.  Co.  V.  Pittsburg,  etc.,  R.  Co.,  17 
W.  Va.  812. 

32.  Cummings  v.  Peter,  56  Cal.  593,  hold- 
ing that  in  a  proceeding  in  which  the  pro- 
posed public  use  is  alleged  by  defendant  to 
be  a  mere  pretense,  he  is  entitled  to  a  spe- 
cial finding  of  the  jury  upon  that  issue. 

Where  the  pleadings  involve  matters  tri- 
able by  a  jury  with  other  matters  which  are 
cognizable  only  by  the  commissioners,  a  find- 
ing by  the  jury  as  to  the  latter  part  Mali  be 
rejected  as  surplusage.  Axtell  v.  Coombs, 
4»'Me.  322. 

The  report  of  commissioners  attempting  to 
regulate  the  mode  in  which  the  tracks  of  one 
road  may  cross  those  of  another  should  defi- 
nitely state  the  style  and  pattern  of  crossing 
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is  called  upon  to  pass  upon  the  necessity  of  the  improvement,  their  verdict  must 
distinctly  state  that  tlie  taking  is  necessary  for  tlie  public  use  and  benelit.^^  So 
they  may  find  that  a  part  of  the  land  be  condemned  and  the  remainder  not,^  but 
they  cannot  condemn  more  land  than  can  be  reasonably  required  for  the  use.^^ 

M.  Assessing"  Damag-es  —  l.  In  General.  Where  private  property  is  taken 
for  j)nblic  use  it  is  only  necessary  that  the  proceedings  to  ascertain  the  value  of 
the  property  and  the  compensation  to  be  made  to  the  owner  be  conducted  in 
some  equitable  and  fair  mode  to  be  provided  by  lavi^,  either  with  or  without  the 
intervention  of  a  jurj^,  opportunity  being  allowed  to  the  parties  interested  in  the 
property  to  present  evidence  respecting  its  value  and  to  be  heard  thereon.^^  A 
condemnation  proceeding  is  judicial  in  its  character  and  should  be  had  before  an 
impartial  tribunal ;  but  it  is  not  necessary  that  the  property-owner  should  have 
a  voice  in  choosing  the  tribunal.^^  The  method  prescribed  must  not  conflict  with 
an  express  constitutional  provision. And  where  a  method  of  assessing  damages 
is  prescribed  by  statute,  the  statute  must  be  strictly  followed.^  Since  provisions 
as  to  the  mode  of  ascertaining  the  compensation  are  generally  for  the  benefit  of 
the  property-owner  he  may  waive  them.^^  But  a  provision  that  the  compensa- 
tion shall  be  ascertained  by  a  jury  or  by  commissioners  cannot  be  waived  by  a 
landowner  where  the  compensation  is  to  be  paid  by  the  public,  for  the  public  as 
a  party  in  interest  has  a  right  to  the  prescribed  proceedings.^^ 

2.  By  Whom  Assessed  —  a.  By  Jury  —  (i)  Right  TO  Jury — (a)  In  General. 
In  the  absence  of  a  special  constitutional  or  statutory  provision  there  is  no  right  to 


frogs.  In  re  New  York^  etc.,  R.  Co.,  35  Hun 
(N.  Y.)  232. 

Location. —  In  proceedings  for  the  appoint- 
ment of  commissioners,  under  Minn,  Laws 
(  1879),  §  3,  c.  35,  the  district  court  is  not 
confined  to  the  precise  location  mentioned  in 
the  petition  but  may  change  or  modify  it. 
State  V.  Hennepin  County  Dist.  Ct.,  35  Minn. 
461,  29  N.  W.  60. 

33.  Morgan  v.  Chicago,  etc.,  R.  Co.,  39 
Mich.  675;  East  Saginaw,  etc.,  R.  Co.  v.  Ben- 
ham,  28  Mich.  459;  Mansfield,  etc.,  R.  Co.  v, 
Clark,  23  Mich.  519. 

A  finding  "  that  it  was  and  is  necessary  to 
take  and  use  said  land  for  the  purpose  of 
operating  and  constructing  said  railroad  by 
said  company  "  is  not  such  a  finding  of  the 
necessity  for  taking  said  property  for  the 
public  use,  either  in  form  or  substance,  as  is 
required  by  the  Michigan  statute  (Grand 
Rapids,  etc.^  R.  Co.  v.  Van  Driele,  24  Mich. 
409 ) ,  nor  is  a  finding  that  the  taking  is  to 
be  for  the  public  use  sufficient  (McClary  v. 
Hartwell,  25  Mich.  139). 

If  the  pleadings  show  upon  their  face  that 
the  use  is  a  public  one,  a  finding  of  such  fact 
is  not  necessary  to  sustain  a  judgment  for 
the  petitioner.  Ellinghouse  v.  Taylor,  19 
Mont.  462,  48  Pac.  757. 

34.  Baltimore,  etc.,  R.  Co.  v.  Pittsburg, 
etc.,  R.  Co.,  17  W.  Va.  812. 

35.  Chesapeake,  etc.,  Canal  Co.  v.  Mason, 
5  Fed.  Cas.  No.  2,650,  4  Cranch  C.  C.  123. 

36.  People  v.  Blake,  19  Cal.  579;  Koppi- 
kus  V.  State  Capitol  Com'rs,  16  Cal.  248; 
U.  S.  V.  Jones,  109  U.  S.  513,  27  L.  ed.  1015. 
See  also  St.  Louis,  etc.,  R.  Co.  v.  Mollet,  59 
111.  235. 

Same  mode  for  urban  and  suburban  prop- 
erty.—  The  fact  that  land  is  more  valuable  in 
cities  than  in  the  country  does  not  warrant 
different  modes  for  assessing  the  damages  in 
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the  two  localities.  In  re  Ruan  St.,  132  Pa.  St. 
257,  19  Atl.  219,  7  L.  R.  A.  193. 

37.  Rhine  v.  McKinney,  53  Tex.  354. 

38.  Branson  v.  Gee,  25  Oreg.  462,  36  Pac. 
527,  24  L.  R.  A.  355.  And  see  infra,  XI,  M, 
2,  a,  (III)  ;  XI,  M,  2,  b,  (ii). 

39.  Tripp  V.  Overocker,  7  Colo.  72,  1  Pac. 
695.  A  statute  authorizing  the  court  to  in- 
crease or  reduce  the  amount  of  damages  re- 
ported by  commissioners  violates  the  New 
York  constitutional  provision  requiring  as- 
sessment by  a  jury  or  commissioners  and  is 
therefore  invalid.  Rochester  Water-Works 
Co.  V.  Wood,  41  How.  Pr.  (N.  Y.)  53.  See 
also  In  re  Middletown,  82  N.  Y.  196.  And 
a  statute  leaving  the  final  determination  of 
compensation  to  grade-crossing  commissioners 
violates  the  same  constitutional  provision. 
Myer  v.  Adams,  169  N.  Y.  605,  62  N.  E.  1098 
[affirming  63  N.  Y.  App.  Div.  540,  71  N.  Y. 
Suppl.  707]. 

40.  Nelson  v.  Harlan  County,  (Nebr.  1902) 
89  N.  W.  458  (holamg  that  the  matter  of 
compensation  cannot  be  referred  to  the  bridge 
committee  of  a  board  of  supervisors  when  the 
statute  provides  that  damages  must  be  ap- 
praised by  three  disinterested  electors)  ;  Union 
Pac,  etc.,  R.  Co.  v.  Burlington,  etc.,  R.  Co., 
19  Nebr.  386,  27  N.  W.  238  (holding  that  it 
is  not  sufficient  that  the  jury  or  appraisers 
are  possessed  of  all  the  qualifications  by  law, 
but  they  must  have  been  elected  in  the  man- 
ner provided  by  the  statute  authorizing  the 
appropriation).  See  also  Bald  Eagle  Boom 
Co.  V.  Sanderson,  81  Pa.  St.  402. 

41.  Matter  of  Hand  St.,  55  Hun  (N.  Y.) 
132,  8  N.  Y.  Suppl.  610;  Colby  v.  Toledo,  22 
Ohio  Cir.  Ct.  732,  12  Ohio  Cir.  Dec.  347.  See 
also  Plott  V.  Western  North  Carolina  R.  Co., 
65  N.  C.  74. 

42.  Hani  on  v.  Westchester  County,  57  Barb, 
(N.  Y.)  383. 
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trial  by  jury  in  condemnation  proceedings.^^  It  is  frequently  prescribed,  how- 
ever, eitlier  by  constitutional  or  statutory  provisions  that  damages  in  condemna- 
tion proceedings  shall  be  assessed  by  a  jury.^^    But  however  this  may  be,  it  is  well 


43.  Iowa. —  In  re  Bradley,  108  Iowa  476, 
79  N.  VV.  280. 

Missouri. —  St.  Joseph  v.  Geiwitz,  148  Mo. 
210,  49  S.  W.  1000;  Kansas  City  Suburban 
Belt  R.  Co.  V.  Kansas  City,  etc.,  R.  Co.,  118 
Mo.  599,  24  S.  W.  478. 

Oregon. —  Kendall  v.  Post,  8  Oreg.  141. 

Texas. —  Rhine  v.  McKinney,,  53  Tex.  354. 

Vermont. —  Gold  v.  Vermont  Cent.  R.  Co., 
19  Vt.  478. 

United  States. — Bauman  v.  Ross,  167  U.  S. 
548,  17  S.  Ct.  966,  42  L.  ed.  270. 

See  18  Cent.  Dig.  tit.  **  Eminent  Domain," 
§  545. 

A  general  constitutional  provision  guaran- 
teeing the  right  of  trial  by  jury  does  not 
apply  to  condemnation  proceedings. 

California. —  People  v.  Blake,  19  Cal.  579; 
Koppikus  V.  State  Capitol  Com'rs,  16  Cal.  248. 

Minnesota. —  Bruggerman  v.  True,  25  Minn. 
123;  Ames  v.  Lake  Superior,  etc.,  River  Co., 
21  Minn.  241. 

New  York. —  See  People  v.  Smith,  21  N.  Y. 
595. 

North  Carolina. —  See  Chowan,  etc.,  R.  Co. 
V.  Parker,  105  N.  C.  246,  11  S.  E.  328. 

Pennsylvania. —  Pennsylvania  R.  Co.  v. 
Pittsburg  First  German  Lutheran  Cong.,  53 
Pa.  St.  445. 

Texas. —  Houston  Tap,  etc.,  R.  Co.  v.  Mil- 
burn,  34  Tex.  224 ;  Buffalo  Bayou,  etc.,  R.  Co. 
V.  Ferris,  26  Tex.  588. 

United  States. —  Postal  Tel.  Co.  v.  Southern 
R.  Co.,  122  Fed.  156. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  545. 

But  see  Armstrong  r.  Jackson,  1  Blackf. 
(Ind.)  374. 

Right  upon  appeal. —  The  general  rule  is 
that  where  a  jury  trial  is  a  matter  of  con- 
stitutional right  it  is  a  sufficient  compliance 
with  this  guarantee  that  the  statute  provides 
a  jury  trial  on  appeal.  Shively  v.  Lankford, 
174  Mo.  535,  74  S.  W.  835.  A  constitutional 
provision  "  that  the  right  of  trial  by  jury 
shall  remain  inviolate,"  secures  the  right  of  a 
jury  trial,  in  all  cases  in  the  trial  of  which  a 
jury  was  necessary,  according  to  the  prin- 
ciples of  the  common  law.  Upon  an  appeal  to 
the  circuit  court  by  the  owner,  from  the  in- 
quest of  a  jury  assessing  the  damages  ac- 
cruing from  the  use  and  occupation  of  his 
land  by  a  railroad  company,  either  party  has 
the  right  to  demand  that  the  issues  of  fact 
arising  in  the  cause  shall  be  submitted  to  and 
tried  by  a  jury.  Isom  v.  Mississippi  Cent-  R. 
Co.,  36'Miss.  300.  See  also  Tharp  v.  Witham, 
65  Iowa  566,  22  N.  W.  677. 

44.  A  lahama. —  Davis  v.  Tuscumbia,  etc., 
R.  Co.,  4  Stew.  &  P.  421. 

ArJcansas. —  Ex  p.  Reynolds,  52  Ark.  330,  12 
S.  W.  570. 

Illinois. —  Lake  Shore,  etc.,  R.  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  97  111.  506;  People  v. 
Stuart,  97  111.  123;  Haslan  v.  Galena,  etc., 


R.  Co.,  64  111.  353;  Rich  v.  Chicago,  59  111. 
286. 

Maryland. —  Pennsylvania  R.  Co.  v.  Balti- 
more, etc.,  R.  Co.,  60  Md.  263. 

Massachusetts. —  Fairbanks  v.  Com.,  183 
Mass.  373,  67  N.  E.  335 ;  In  re  Hinckley,  15 
Pick.  447.  See  also  Charles  v.  Porter,  10 
Mete.  37. 

Michigan. —  Fort  St.  Union  Depot  Co.  v. 
Backus,  103  Mich.  556,  61  N.  W.  787;  Fort 
St.  Union  Depot  Co.  v.  Backus,  92  Mich.  33, 
52  N.  W.  790;  Grand  Rapids,  etc.,  R.  Co.  v. 
Chesebro,  74  Mich.  466,  42  N.  W.  66;  Port 
Huron,  etc.,  R.  Co.  v.  Callinan,  61  Mich.  12,  27 
N.  W.  717. 

New  York.—  Clark  v.  Miller,  54  N.  Y.  528 
[affirming  42  Barb.  255]  ;  People  v.  Ulster 
County,  3  Barb.  332.  See  also  Johnson  v. 
Herkimer  Sup'rs,  19  Johns.  272. 

North  Dakota. —  Bigelow  v.  Draper,  6  N.  D. 
152,  69  N.  W.  570. 

Ohio. —  In  re  Wells  County  Road,  7  Ohio 
St.  16. 

Oregon. —  Oregonian  R.  Co.  v.  Hill,  9  Oreg. 
377. 

Pennsylvania. —  Bachler's  Apppeal,  90  Pa. 
St.  207 ;  In  re  Musgrove  St.,  10  Pa.  Co.  Ct. 
180;  Chester  Rolling  Mills  v.  Granahan,  1 
Del.  Co.  379. 

Rhode  Island. —  In  re  Condemnation  of  Cer- 
tain Land,  19  R.  I.  326,  33  Atl.  448. 

South  Carolina. — Atlantic  Coast  Line  R.  Co. 
V.  South  Bound  R.  Co.,  57  S.  C.  317,  35  S.  E. 
553. 

United  States. —  U.  S.  v.  Honolulu  Planta- 
tion Co.,  122  Fed.  581,  58  C.  C.  A.  279  (con- 
struing Hawaiian  statute)  ;  Bonaparte  v. 
Camden,  3  Fed.  Cas.  No.  1,617,  Baldw.  205 
( New  Jersey  statute ) . 

See  18  Cent.  Dig.  tit.  "Eminent  Domain," 
§§  545,  548. 

Nature  of  right  to  jury. —  The  statutory 
provision  for  assessment  by  jury  upon  de- 
mand is  a  substantial  right  which  should  not 
be  trifled  with.  The  exercise  of  this  right 
ought  not  to  be  prevented  by  mere  technicali- 
ties. Port  Huron,  etc.,  R.  Co.  v.  Callinan,  61 
Mich.  12,  27  N.  W.  717. 

Number  of  jurors. —  Unless  the  constitution 
prescribes  that  the  jury  shall  consist  of  twelve 
the  legislature  may  fix  any  number.  Mc- 
Manus  v.  McDonough,  107  111.  95  [affirming 
4  111.  App.  180]  ;  Springfield  v.  Whitlock,  34 
Mo.  App.  642;  Pearson  v.  Yewdall,  95  U.  S. 
294,  24  L.  ed.  436. 

Contents  of  order  for  jury. —  A  judge's  or- 
der to  strike  a  jury  to  assess  damages  need 
not  set  out  prior  proceedings.  Patterson,  etc.. 
Turnpike  Co.  v.  Van  Orden,  3  N.  J.  L.  534. 

Seal  unnecessary. —  An  application  for  a 
jury  made  by  a  corporation  need  not  be  under 
the  corporate  seal.  Patterson,  etc.,  Turnpike 
Co.  r.  Van  Orden,  3  N.  J.  L.  534. 

Right  restricted  to  property-owner. — ^Where 
the  constitution  provides  for  a  trial  by  jury, 
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settled  that  the  right  to  have  damages  assessed  by  a  jury  may  be  lost  by  a  failure 
to  demand  a  jury.^^ 

(b)  After  Assessment  hy  Commissioners.  In  some  jurisdictions,  when  the 
damages  are  in  the  hrst  instance  assessed  by  commissioners,  there  is  a  provision 
giving  to  the  party  aggrieved  by  the  report  of  the  commissioners  the  right  to 
have  the  damages  determined  by  a  jury.^*^  There  must  be  a  demand  made  for  a 
jury,^^  and  it  is  necessary  that  the  demand  be  made  within  the  time  fixed  by 


when  required  by  the  owner  of  the  prop- 
erty," a  statute  providing  that  either  party 
may  demand  a  jury  of  freeholders  is  in  con- 
travention of  such  constitutional  provision. 
Southwestern  Land  Co.  v.  Hickory  Jackson 
Ditch  Co.,  18  Colo.  489,  33  Pac.  275. 

45.  Beynom  v.  Brandywine,  etc..  Turnpike 
Co.,  39  Ind.  129;  Chowan,  etc.,  R.  Co.  v. 
Parker,  105  N.  C.  246,  11  S.  E.  328. 

46.  Maine.— Bryant  v.  Glidden,  36  Me.  36; 
Kimball  v.  Kennebec,  etc.,  R.  Co.,  35  Me.  255. 

Massachusetts. —  Wamesit  Power  Co.  v. 
Lowell,  etc.,  R.  Co.,  139  Mass.  173,  29  N.  E. 
652;  Wyman  v.  Eastern  R.  Co.,  128  Mass. 
346 ;  ^tna  Mills  v.  Waltham,  126  Mass.  422 ; 
Fall  River  R.  Co.  v.  Chase,  125  Mass.  483; 
Taylor  v.  Plymouth  County  Com'rs,  13  Mete. 
449.  See  also  Carpenter  v.  Bristol  County 
Com'rs,  21  Pick.  258. 

Mississippi. —  See  Yazoo,  etc..  Delta  Levee 
Com'rs  V.  Nelms,  82  Miss.  416,  34  So.  149. 

Missouri. —  Nishnabotna  Drainage  Dist.  v. 
Campbell,  154  Mo.  151,  55  S.  W.  276;  St. 
Louis,  etc.,  R.  Co.  v.  Donovan,  149  Mo.  93, 
50  S.  W.  286;  Chicago,  etc.,  R.  Co.  v.  Mc- 
Grew,  113  Mo.  390,  21  S.  W.  201;  Chicago, 
€tc.,  R.  Co.  V.  Randolph  Town-Site  Co.,  103 
Mo.  451,  15  S.  W.  437;  Chicago,  etc.,  R.  Co. 
r.  Baker,  102  Mo.  553,  15  S.  W.  64;  Kansas 
City,  etc.,  R.  Co.  v.  Story,  96  Mo.  611,  10  S.  W. 
203. 

New  Hampshire. —  Upper  Coos  R.  Co.  v. 
Parsons,  66  N.  H.  181,  19  Atl.  10;  Concord 
R.  Co.  V.  Greely,  20  N.  H.  157. 

New  Jersey. —  See  Leeds  v.  Camden,  etc., 
R.  Co.,  53  N.  J.  L.  229,  23  Atl.  168;  Hender- 
son V.  Orange,  9  N.  J.  L.  J.  71. 

Pennsylvania. —  In  re  Towanda  Bridge  Co., 
91  Pa.  St.  216;  In  re  Horner,  etc.,  Lateral  R. 
Co.,  37  Pa.  St.  333 ;  Chester  Rolling  Mills  i: 
Orannan,  1  Del.  Co.  379. 

West  Virginia. —  Grafton,  etc.,  R.  Co.  v. 
Foreman,  24  W.  Va.  662. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
U  548,  615. 

Acceptance  of  report  of  commissioners 
pending  assessment  of  damages  by  a  jury. — A 
statute  prohibiting  the  appropriation  of  land 
for  a  highway  until  the  damages  assessed 
therefor  are  paid  or  assessed  does  not  forbid 
the  acceptance  of  the  report  of  the  commis- 
sioners laying  out  a  highway  before  the  jury 
assess  the  damages  of  a  landowner  who  is  dis- 
satisfied with  the  damages  awarded  to  him  by 
the  commissioners.  Lyman's  Bridge  Co.  v. 
Lebanon,  59  N.  H.  196. 

In  Massachusetts  it  has  been  held  that  if 
the  proceedings  of  the  county  commissioners 
in  estimating  damages  are  irregular,  the 
remedy  is  to  be  sought  by  an  application  to 
the  supreme  court  for  a  certiorari,  and  not  by 
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an  application  to  the  county  commissioners 
for  a  jury  to  revise  the  damages.  Fitchburg 
R.  Co.  V.  Boston,  etc.,  R.  Co.,  3  Cush.  58. 
And  it  has  also  been  decided  in  this  state  that, 
when  parties  whose  damages  have  not  been 
estimated  are  summoned  in,  their  damages  are 
first  to  be  estimated  by  the  commissioners  be- 
fore the  case  is  sent  to  a  jury.  Fitchburg 
R.  Co.  V.  Boston,  etc.,  R.  Co.,  3  Cush.  58. 

In  Missouri  it  has  been  decided  that  in  or- 
der to  obtain  an  assessment  of  damages  by  a 
jury,  it  is  not  necessary  to  make  the  demand 
for  a  jury  a  part  of  the  exceptions.  The 
party  desiring  a  jury  may  make  his  demand 
orally  to  the  court  as  in  ordinary  actions  be- 
fore entering  on  a  trial.  The  right  to  demand 
a  jury  is  not  part  of  the  exceptions  which  are 
taken  to  the  action  of  the  commissioners. 
Kansas  City,  etc.,  R.  Co.  v.  Cox,  41  Mo.  App. 
499. 

In  Pennsylvania  it  has  been  held  that 
where  an  application  for  a  jury  trial  and  ex- 
ceptions to  the  report  of  commissioners  are 
filed  at  the  same  time,  the  court  will  require 
the  party  to  elect  upon  which  he  stands  and 
will  dismiss  the  other  proceeding.  Bechtel 
V.  Bechtelsville  Borough,  3  Pa.  Dist.  713.  An 
owner  who  has  had  his  day  in  court  on  excep- 
tions to  the  commissioners'  award  cannot  peti- 
tion the  court  for  a  jury.  In  re  West  White- 
land  Road,  4  Pa.  Co.  Ct.  511. 

In  Rhode  Island  the  right  to  demand  a  jury 
is  restricted  to  the  landowner.  In  re  Con- 
demnation of  Certain  Land,  19  R.  I.  326,  37 
Atl.  448. 

Land  taken  for  highway  purposes. —  It  is 

sometimes  provided  that  when  the  damages 
to  land  taken  for  highway  purposes  have 
been  awarded  by  municipal  authorities,  the 
landowner  may  upon  demand  have  a  jury  to 
assess  them. 

Iowa. —  Sigafoos  v.  Talbot,  25  Iowa  214. 

Massachusetts. —  Thorndike  v.  Norfolk 
County  Com'rs,  117  Mass.  566;  Riley  v. 
Lowell,  117  Mass.  76  (holding  that  the  dam- 
ages must  be  estimated  by  the  county  com- 
missioners in  the  first  instance)  ;  Bennett  v. 
Worcester  County  Com'rs,  4  Gray  359;  Smith 
V.  Boston,  1  Gray  72 ;  Harding  v.  Medway,  10 
Mete.  465.  See  also  Stone  v.  Heath,  135  Mass. 
561;  In  re  Endicott,  24  Pick.  339. 

New  York. —  People  v.  Lewis,  26  How.  Pr. 
378. 

Rhode  Island. —  Sweet  v.  Cranston,  23  R.  I. 
466,  50  Atl.  851. 

Wisconsin. — Burns  r.  Spring  Green,  56  Wis. 
239,  14  N.  W.  72. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  615. 

47.  Nishnabotna  Drainage  Dist.  v.  Camp- 
bell, 154  Mo.  151,  55  S.  W.  276;  Chicago,  etc., 
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statiite,^^  or  the  riglit  will  be  waived.  When  the  assessment  is  submitted  to  a 
jury  after  a  prior  assessment  by  commissioners,  the  nature  of  the  proceedings 
and  the  questions  to  be  determined  by  the  jury  depend  upon  statutory  pro- 
visions.*^ As  to  the  effect  of  a  demand  for  a  jury,  it  has  been  held  that  such 
demand  does  not  vacate  the  award  of  the  commissioners.'^^  And  the  verdict  of  a 
jury  on  exceptions  to  the  report  of  commissioners  i^so  facto  annuls  or  sets  aside 
their  award. 

(ii)  Drawing  and  Summonino.  The  jurors  are  generally  drawn  in  the  man- 
ner usual  in  courts  of  civil  jurisdiction.^^    The  warrant  or  venire    must  issue  to 


R.  Co.  i\  Randolph  Town-Site  Co.,  103  Mo. 
451,  15  S.  W.  437. 

48.  Childs  V.  Franklin  County,  128  Mass. 
97;  Roberts  v.  Boston,  etc.,  R.  Corp.,  115 
Mass.  57 ;  Bennett  v.  Worcester  County 
Com'rs,  4  Gray  (Mass.)  359;  Monagle  v.  Bris- 
tol County  Com'rs,  8  Cush.  (Mass.)  360; 
Walker  v.  Boston,  etc.,  R.  Co.,  3  Cush. 
(Mass.)  1;  Porter  v.  Norfolk  County  Com'rs, 
13  Mete.  (Mass.)  479;  Upper  Coos  R.  Co.  v. 
Parsons,  66  N.  H.  181,  19  Atl.  10;  People  v. 
See,  29  Hun  (N.  Y.)  216.  See  also  Chicago, 
etc.,  R.  Co.  V.  McGrew,  113  Mo.  390,  21  S.  W. 
201. 

Time  fixed  by  court. —  When  no  time  is 
fixed  by  statute  for  taking  the  appeal,  it  is 
to  be  under  such  regulations  for  bringing  the 
matter  to  a  trial  in  due  course  of  law  by  a 
jury  as  the  court  may  prescribe.  In  re 
Towanda  Bridge  Co.,  91  Pa.  St.  216. 

49.  Nature  of  proceeding. —  An  application 
under  the  New  York  highway  act  of  1847 
(Laws  of  (1847),  c.  455),  by  landowners, 
over  whose  land  a  highway  has  been  laid,  for 
a  reassessment  of  damages  by  a  jury,  is  not 
an  appeal,  in  any  sense ;  but  is  like  a  motion 
for  a  reargument  of  the  same  matter  before 
another  tribunal.  It  is  a  continuation  of  the 
same  proceeding  not  before  a  higher,  but  a 
different,  forum  or  body;  and  one  is  in 
nowise  a  review  of  the  other.  People  v. 
White,  59  Barb.  666. 

Whether  a  trial  de  novo. —  An  appeal  from 
the  award  of  viewers  to  lay  out  a  public  road 
and  assess  damages  and  benefits  brings  the 
whole  case  de  novo  before  the  court;  the  jury 
on  an  appeal  has  all  the  powers  which  the 
viewers  had.  Hibberd's  Appeal,  2  Pa.  Dist. 
28.  But  see  Terre  Haute,  etc.,  R.  Co.  v.  Flora, 
29  Ind.  App.  442,  64  N.  E.  648,  holding  that 
on  an  appeal  in  proceedings  by  a  town  to  ap- 
propriate land  for  a  street  the  trial  is  not 
de  novo,  but,  under  the  express  terms  of 
Burns  Rev.  St.  (1901)  §  4409,  no  questions 
can  be  determined  thereon  except  those  of  the 
regularity  of  the  proceedings  and  of  the 
amount  of  damages  sustained. 

No  view  by  the  jury. —  The  jury  is  not  to 
make  the  valuation  upon  a  view  of  the  prem- 
ises. Hord  V.  Nashville,  etc.,  R.  Co.,  2  Swan 
(Tenn.)  497. 

Not  tried  upon  exceptions. —  When  the  re- 
port of  commissioners  is  set  aside  and  the 
case  comes  on  for  trial  by  a  jury,  it  is  not 
to  be  tried  on  the  exceptions  filed,  but  on  the 
petition  for  the  assessment  of  damages.  Chi- 
cago, etc.,  R.  Co.  r.  Baker,  102  Mo.  553,  15 
S.  W.  64. 


Question  of  damages. —  The  only  question 
to  be  considered  by  the  jury  is  the  amount  of 
compensation  to  be  awarded.  In  re  Horner, 
etc.,  Lateral  R.  Co.,  37  Pa.  St.  333.  See  also 
In  re  Yazoo,  etc..  Delta  Levee  Com'rs  v.  Nelms, 
82  Miss.  416,  34  So.  149,  and  the  jury  are  not 
limited  to  the  amount  fixed  by  the  commis- 
sioners, but  may  give  higher  damages.  North 
Eastern  R.  Co.  v.  Sineath,  8  Rich.  (S.  C.)  185. 

50.  Fall  River  R.  Co.  v.  Chase,  125  Mass. 
483;  People  v.  Lewis,  26  How.  Pr.  (N.  Y.) 
378.  Contra,  Morss  v.  Boston,  etc.,  R.  Co.,  2 
Cush.  (Mass.)  536  (holding  that  an  applica- 
tion for  a  jury  when  made  and  allowed  does 
vacate  such  award)  ;  Chicago,  etc.,  R.  Co.  v. 
Randolph  Town-Site  Co.,  103  Mo.  451,  15 
S.  W.  437. 

Suspension  of  award. — Under  a  statute  giv- 
ing to  a  party  desiring  to  have  his  damages 
assessed  by  a  jury  the  right  to  appeal  from 
the  report  of  commissioners,  it  has  been  held 
that  the  award  of  the  commissioners  is  merely 
suspended  by  the  appeal.  Upper  Coos  R.  Co. 
V.  Parsons,  66  N.  H.  181,  19  Atl.  10. 

51.  Kansas  City,  etc.,  R.  Co.  v.  Cox,  41 
Mo.  App.  499. 

52.  Colorado  Fuel,  etc.,  Co.  v.  Four  Mile  R. 
Co.,  29  Colo.  90,  66  Pac.  902 ;  People  v.  Haver- 
straw,  151  N.  Y.  75,  45  N.  E.  384  {reversing 
80  Hun  385,  30  N.  Y.  Suppl.  325].  The  pro- 
ceedings are  not  invalidated  by  the  accidental 
omission  from  the  list  of  jurors  of  the  name 
of  one  whose  name  s^iould  have  been  thereon, 
if  it  is  not  shown  that  any  injury  was  caused 
by  the  mistake.  People  v.  Potter,  36  Hun 
(N.  Y.)  181. 

A  Maine  statute  requiring  the  names  of 
the  jurors  summoned  to  be  placed  separately 
in  a  box  and  drawn  does  not  apply  to  juries 
summoned  in  condemnation  proceedings. 
Davis  V.  Bangor,  etc.,  R.  Co.,  60  Me.  303. 

In  Tennessee  the  jury  must  be  summoned 
by  the  sheriff,  and  if  the  court  appoints  them 
by  name  a  condemnation  of  land  under  their 
report  will  be  void.  Tipton  v.  Miller,  3  Yerg. 
423. 

Notice. —  Reasonable  notice  of  the  drawing 
of  the  jury  must  be  given  to  the  parties  in- 
terested. Polly  V.  Saratoga,  etc.,  R.  Co.,  9 
Barb.  (N.  Y.)  449,  written  notice  not  neces- 
sary. See  also  People  v.  Tallman,  36  Barb. 
(N.  Y.)  222;  People  v.  Columbia  First  Judge, 
2  Hill  (N.  Y.)  398. 

53.  The  warrant  need  not  direct  from  what 
county  the  jurors  are  to  be  summoned,  it 
being  sufficient  if  it  requires  the  sheriff  to 
summon  them  "  according  to  law."  Mitchell 
V.  Bridgewater,  10  Cush.  (Mass.)  411.  Un- 

[XI,  M,  2,  a,  (ii)] 


t 


876    [15  Cyc] 


EMINENT  DOMAIN 


the  proper  officer,^^  commanding  him  to  summon  the  jorj  in  tlie  manner  pre- 
scribed by  statute.^^  Such  warrant  must  set  forth  with  sufficient  certainty  the 
subject-matter  into  which  the  jury  is  to  inquire,^^  and  must  describe  with  reason- 
able certainty  the  land  sought  to  be  appropriated.^^  It  must  specify  the  day  and 
the  place  wlien  and  where  the  jury  is  to  meet.^^  The  warrant  must  be  made 
returnable  to  the  proper  tribunal.^^  The  return  of  the  warrant  is  of  the  sub- 
stance of  the  proceedings,  and  must  be  free  from  error.^°  The  fact  that  the  num- 
ber of  jurors  summoned  is  more^^  or  less  than  the  number  prescribed  by  statute 
does  not  necessarily  avoid -the  proceeding,  if  the  jury  impaneled  consists  of  the 
proper  number.^^ 

(ill)  Selecting.  A  person  interested  in  a  condemnation  proceeding  has  a 
right  to  be  present  when  the  jury  is  selected  and  to  participate  in  its  selection.^ 
He  may  challenge  for  cause    or  peremptorily.^^ 

(iv)  Qualifications.  As  respects  the  statutory  requirements  as  to  the  quali- 
fications of  jurors    it  is  very  frequently  provided  that  such  jurors  shall  be  free- 


der  a  Massachusetts  statute,  directing  that 
when  two  or  more  persons  apply  at  the  same 
time  for  a  jury,  the  commissioners  shall  cause 
all  such  applications  to  be  considered  and 
determined  by  the  same  jury,  the  proper 
course  is  to  issue  a  single  warrant,  reciting 
all  the  cases  that  are  to  be  heard  by  the 
jury.  But  if  notwithstanding  separate  war- 
rants for  each  case  be  issued,  yet  the  officer 
summons  a  single  jury  which  hears  and  de- 
termines all  the  caseSj  the  verdicts  will  not 
be  set  aside  because  several  warrants  were  ir- 
regularly issued.  Wyman  v.  Lexington,  etc., 
R.  Co.,  13  Mete.  (Mass.)  316. 

54.  Brown  v.  Beatty,  34  Miss.  227,  69  Am. 
Dec.  389;  Tipton  v.  Miller,  3  Yerg.  (Tenn.) 
423.  See  also  Wyman  v.  Lexington,  etc.,  R. 
Co.,  13  Mete.  (Mass.)  316. 

Constable  a  proper  officer. —  Meacham  v. 
Fitchburg  R.  Co.,  4  Cush.  (Mass.)  291;  Com. 
V.  Norfolk  County,  5  Mass.  435,  unless  it  is 
otherwise  provided  by  statute. 

Service  by  deputy  sheriff. —  In  New  York 
the  summons  may  be  served  by  a  deputy 
sheriff.    Brooklyn  v.  Patchen,  8  Wend.  47. 

Served  by  applicant.—  It  has  been  held  that 
the  fact  that  the  sheriff  intrusted  the  serving 
of  the  summons  to  the  applicant,  that  it  was 
served  by  him,  and  that  the  jury  attended 
is  not  reversible  error;,  in  the  absence  of  any 
statutory  provision  prescribing  the  service. 
Folmar  v.  Folmar,  71  Ala.  136. 

In  Massachusetts  a  deputy  sheriff  who  is 
an  inhabitant  of  the  town  through  which  a 
highway  is  to  be  laid  out  is  incompetent  by 
reason  of  interest.  Merrill  v.  Berkshire,  11 
Pick.  269.  Where  county  commissioners  in 
taking  land  for  a  highway  give  the  precept 
for  summoning  the  jury  to  an  officer  residing 
in  the  town  in  which  the  highway  is  laid  out, 
if  no  objection  is  made  by  the  owner  at  the 
trial  because  of  his  residence,  the  commis- 
sioners cannot  themselves  afterward  object 
to  the  verdict  because  of  such  officer's  in- 
terest in  the  proceeding.  Tripp  v.  Bristol 
County  Com'rs,  2  Allen  556. 

55.  People  v.  Haverstraw,  20  N.  Y.  Suppl. 
7;  Finn  v.  Providence  Gas,  etc.,  R.  Co.,  99 
Pa.  St.  631. 

56.  Folmar  v.  Folmar,  68  Ala.  120;  Childs 
V.  New  Haven,  etc.,  Co.,  133  Mass.  253. 
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57.  Walker  v.  Boston,  etc.,  R.  Co.,  3  Cush. 
(Mass.)  1. 

Under   the   English   Lands   Clauses  Act 

(8  &  9  Vict.  c.  18)  the  land  described  in 
the  precipe  to  summon  a  jury  must  be  neither 
less  nor  more  than  that  for  which  the  owner 
has  by  the  notice  been  required  to  treat. 
Stone  V.  Commercial  R.  Co.,  4  Myl.  &  C.  122, 
1  R.  &  Can.  Cas.  375,  18  Eng.  Ch.  122. 

58.  Folmar  v.  Folmar,  68  Ala.  120. 

59.  Cassidy  v.  Kennebec,  etc.,  R.  Co.,  45 
Me.  263 ;  Hampshire,  etc..  Canal  Co.  v.  Ash- 
ley, 15  Pick.  (Mass.)  496. 

60.  Cassidy  v.  Kennebec,  etc.,  R.  Co.,  45 
Me.  263 ;  Hampshire,  etc..  Canal  Co.  v.  Ash- 
ley, 15  Pick.  (Mass.)  496. 

61.  Hosmer  v.  Warner,  15  Gray  (Mass.) 
46.  See  also  Fitchburg  R.  Co.  v.  Boston,  etc., 
R.  Co.,  3  Cush.  (Mass.)  58;  Com.  v.  Middle- 
sex County  Justices,  9  Mass.  388. 

62.  Polly  V.  Saratoga,  etc.,  R.  Co.,  9  Barb. 
(N.  Y.)  449. 

63.  Dixon  v.  Baltimore,  etc.,  R.  Co.,  1 
Mackey  (D.  C.)  78;  Fitzpatrick  v.  Joliet,  87 
111.  58;  Anderson  v.  St.  Louis,  47  Mo.  479. 
See  also  In  re  Detroit,  etc.,  R.  Co.,  2  Dougl. 
(Mich.)  367.  But  see  In  re  Still,  2  Chest. 
Co.  Rep.  (Pa.)  233,  holding  that  the  par- 
ties are  not  entitled  to  notice,  as  they  could 
not  interfere  with  the.  tribunal  in  the  ap- 
pointment of  a  jury  of  view. 

Who  may  take  advantage  of  irregularities. 
If  the  jury  is  properly  selected  as  to  one 
landowner,  he  cannot  take  advantage  of  ir- 
regularities as  to  the  other  landowners  with 
whom  he  has  no  privity  or  connection.  Pat- 
terson, etc..  Turnpike  Co.  v.  Van  Orden,  3 
N.  J.  L.  534. 

64.  Converse  v.  Grand  Rapids,  etc.,  R.  Co., 
18  Mich.  459. 

65.  Fitzpatrick  v.  Joliet,  87  111.  58;  St. 
Louis,  etc.,  R.  Co.  v.  Lux,  63  111.  523.  But 
see  Converse  v.  Grand  Rapids,  etc.,  R.  Co., 
18  Mich.  459.  The  right  of  peremptory  chal- 
lenge in  condemnation  proceedings  is  one  of 
privilege  and  not  one  of  right.  Ohio  South- 
ern R.  Co.  V.  Kloeb,  5  Ohio  S.  &  C.  PL  Dec. 
217. 

66.  Statutes    must    be    complied  with. 

Colorado. —  Colorado  Cent.  R.  Co.  v.  Hum- 
phrey, 16  Colo.  34,  26  Pac.  165. 
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holders  of  the  vicinage/^  disinterested,^  and  not  related  to  either  of  the  parties,^^ 
nor  a  stock-holder  in  a  petitioning  corporation,'^*^  and  that  they  have  not  previously 
served  as  jurors  in  the  same  proceeding.'^    The  objection  that  jurors  are  not 


Missouri. —  State  v.  St.  Louis,  52  Mo.  574. 

New  York. —  People  v.  Haverstraw,  151 
N.  Y.  75,  45  N.  E.  384  [reversing  80  Hun 
385,  30  N.  Y.  Suppl.  325]. 

Tennessee. —  Tipton  v.  Miller,  3  Yerg.  423. 

Wisconsin. —  U.  S.  v.  Summit,  1  Pinn.  566. 

Qualifications  shown  by  record. —  It  has 
been  held  that  it  should  appear  by  the  rec- 
ord that  the  jurors  possess  the  requisite 
qualifications.  Tipton  v.  Miller,  3  Yerg. 
(Tenn.)  423.  Contra,  Gay  v.  Coldwell,  Hard. 
(Ky.)  63.  It  is  sufficient,  however,  if  their 
competency  appears  anywhere  in  the  record 
of  the  proceedings  required  to  be  kept.  Louis- 
ville, etc.,  R.  Co.  V.  Postal  Tel.  Co.,  68  Miss. 
806,  10  So.  74.  And  it  has  been  decided  that, 
if  a  jury  is  appointed  at  the  request  of  the 
landowner  and  he  makes  no  objections  to  the 
persons  selected,  it  will  be  presumed  that 
they  are  competent  jurors,  although  the  fact 
is  not  shown  by  the  record.  Long  v.  Com- 
missioners' Ct.,  18  Ala.  482. 

67.  Alabama. —  Folmar  v.  Folmar,  68  Ala. 
120. 

Colorado. —  Colorado  Cent.  R.  Co.  v.  Hum- 
phrey, 16  Colo,  34,  26  Pac.  165. 

Michigan. —  Chatterton  v.  Parrott,  46  Mich. 
432,  9  N.  W.  482. 

Mississippi. —  New  Orleans,  etc.,  R.  Co.  v. 
Hemphill,  35  Miss.  17. 

Missouri. —  State  v.  St.  Louis,  52  Mo.  574. 

Pennsylvania. —  In  re  Pennsburg  Alley,  2 
Pa.  Dist.  136,  12  Pa.  Co.  Ct.  213. 

Tennessee. —  Tipton  v.  Miller,  3  Yerg.  423. 

West  Virginia. —  Charleston,  etc.,  Bridge 
Co.  V.  Comstock,  36  W.  Va.  263,  15  S.  E.  69. 

Wisconsin. —  U.  S.  v.  Summit,  1  Pinn.  566. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  553. 

What  amounts  to  violation  of  rule. — \Vhere 
the  constitution  requires  that  the  jury  shall 
consist  of  freeholders  of  the  vicinage,  this 
provision  is  violated  by  a  selection  of  the 
jury  from  the  regular  panel,  since  the  jurors 
on  the  regular  panel  may  not  possess  the  con- 
stitutional qualifications.  Mt.  Clemens  v, 
Macomb  Cir.  Judge,  119  Mich.  293,  77  N.  W. 
936. 

In  Illinois,  where  the  case  is  tried  before  a 
jury  chosen  from  the  regular  panel,  it  is  not 
an  essential  qualification  of  a  juror  that  he 
be  a  freeholder.  Indiana,  etc.,  R.  Co.  v. 
Stauber,  185  111.  9,  56  N.  E.  1079. 

Reputable  householders  required. —  Louis- 
ville, etc..  Air  R.  Line  Co.  v.  Dryden,  39  Ind. 
393. 

The  Louisiana  code  requires  that  the  jury 
shall  have  a  personal  knowledge  of  real  estate 
in  the  vicinage.  Remy  v.  Municipality  No.  2, 
12  La.  Ann.  500. 

68.  Folmar  v.  Folmar,  68  Ala.  120;  Tide 
Water  Canal  Co.  v.  Archer,  9  Gill  &  J.  (Md.) 
479;  Brooklyn  v.  Patchen,  8  Wend.  (N.  Y.) 
47;  Georgetown  Turnpike  Road  Co.  v.  Curtis, 
10  Fed.  Cas.  No.  5,348,  1  Cranch  C.  C..585. 


What  does  not  amount  to  interest. —  In  a 

condemnation  proceeding  a  juror  is  not  in- 
competent because  he  resides  in  a  county  or 
city  in  which  is  the  land  which  is  taken,  al- 
though such  county  or  town  is  interested  in 
the  proceeding.  Johnston  v.  Rankin,  70  N.  C. 
550 ;  Baltimore,  etc.,  R.  Co.  v.  Pittsburg,  etc., 
R.  Co.,  17  W.  Va.  812.  Gompa/re  Patchin  v. 
Brooklyn,  2  Wend.  (N.  Y.)  377. 

Under  the  Indiana  statute  of  1852  no  per- 
son owning  land  within  one  mile  of  a  contem- 
plated railroad  was  competent  to  act  as  a 
juror.  McMahon  v.  Cincinnati,  etc.,  Short- 
Line  R.  Co.,  5  Ind.  413, 

In  Massachusetts  it  is  provided  by  statute 
that  jurors  for  the  assessment  of  damages 
caused  by  laying  out  a  highway  or  a  railroad 
shall  be  taken  from  the  three  nearest  towns 
not  interested.  This  means  the  three  towns 
nearest  to  that  in  which  the  land  lies  over 
which  the  road  is  laid  out  and  excludes  the 
town  in  which  the  land  lies.  Reed  v.  Hanover 
Branch  R.  Co.,  105  Mass.  303;  Meacham  v. 
Fitchburg  R.  Co.,  4  Cush.  291;  Walker  v. 
Boston,  etc.,  R.  Co.,  3  Cush.  1 ;  Brown  v. 
Boston,  etc.,  R.  Corp.,  13  Mete.  327  note; 
Wyman  v.  Lexington,  etc.,  R.  Co.,  13  Mete. 
316. 

69.  Tide  Water  Canal  Co.  r.  Archer,  9  Gill 
&  J.  (Md.)  479. 

70.  Peninsular  R.  Co.  v.  Howard,  20  Mich. 
18.  The  fact  that  a  juror  was  one  of  the  sub- 
scribers to  a  fund  for  the  benefit  of  another 
railroad  company,  which  proposed  to  take  a 
perpetual  lease  of  the  projected  new  road, 
does  not  render  him  incompetent  on  the 
ground  of  interest.  Detroit,  etc.,  R.  Co.  v. 
Crane,  50  Mich.  182,  15  N.  W.  73. 

Who  is  a  stock-holder. —  One  who  has  sub- 
scribed for  stock  in  the  company,  but  who 
did  not  pay  the  instalment  required  at  the 
time  of  subscribing,  and  who  has  never  been 
reqi;fired  to  pay  any  of  the  instalments  called 
for  by  the  company,  and  whose  shares  another 
person  had  agreed  to  take,  cannot  be  con- 
sidered a  stock-holder  so  as  to  disqualify  him 
to  serve  as  a  juror.  Chesapeake,  etc..  Canal 
Co.  V.  Binney,  5  Fed.  Cas.  No.  2,645,  4  Cranch 
C.  C.  68. 

Stock-holder  in  another  railroad  competent. 

—  People  V.  Columbia  First  Judge,  2  Hill 
(N.  Y.)  398. 

71.  Folmar  v.  Folmar,  68  Ala.  120;  In  re 
Detroit,  etc.,  R.  Co.,  2  Dougl.  (Mich.)  367; 
Hunter  v.  Matthews,  12  Leigh  (Va.)  228. 
Under  a  statute  requiring  that  it  shall  be  the 
duty  of  the  court  on  the  return-day  of  the 
venire  to  excuse  from  service  any  jurors  who 
have  served  during  the  preceding  three  years 
a  juror  is  not  incompetent  in  a  street  opening 
case  because  he  has  served  in  a  similar  case 
within  three  years.  Detroit  v.  Heineman,  128 
Mich.  537,  87  N.  W.  618.  It  is  no  objection 
that  a  juror  has  been  an  appraiser  on  an- 
other railroad  in  the  same  county.  People 
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competent  may  be  waived  as  by  failure  to  object  in  apt  time,  by  acceptance  of 
compensation,  and  the  like.'^^ 

(v)  Oath.  The  jury  must  be  sworn,  and  a  failure  so  to  do  has  been  held  to 
be  a  fatal  irregularity Where  the  form  of  the  oath  is  not  expressly  prescribed 
it  is  sufficient  to  swear  the  jury  in  the  usual  form  in  which  petit  jurors  are  sworn 
for  the  trial  of  civil  actions ;  but  where  the  form  of  oath  is  prescribed  it  must 
be  substantially  followed.'^^  A  mere  irregularity  in  the  manner  of  administering 
the  oath  or  in  its  form  may  be  waived.*^^  The  fact  that  the  jury  was  properly 
sworn  must  appear  from  the  record. 

(vi)  Conduct  of  Pboceedinos.  The  hearing  before  a  jury  may  be  presided 
over  by  a  judge,''^  by  a  sheriff,'^^  or  by  a  court  commissioner.^^  The  official  pre- 
siding is  sometimes  required  to  certif  y  the  proceedings  and  verdict.^^  The  officer 
presiding  at  the  hearing  has  powder  to  continue  the  hearing  by  adjournment, 
although  such  power  is  not  expressly  granted  by  the  statute.^^  While  the  jury  of 
inquest  should  usually  hold  it  in  the  day  mentioned  in  the  writ,  yet  if  the  inquest 
is  held  on  a  subsequent  day,  and  the  parties  are  present,  the  proceedings  are  not 
invalidated.^^    A  statute  providing  that  in  condemnation  proceedings  by  a  city 


f.  Columbia  First  Judge,  2  Hill  (N.  Y.) 
398. 

72.  Waived  by  failure  to  object  in  apt  time. 

—  Tide  Water  Canal  Co.  v.  Archer,  9  Gill  &  J. 
(Md.)  479;  Fowler  v.  Middlesex  County 
Com'rs,  6  Allen  (Mass.)  92;  Walker  v.  Bos- 
ton, etc.,  R.  Co.,  3  Cush.  (Mass.)  1;  Smith 
V.  Milton  School  Dist.  No.  2,  40  Mich.  143; 
In  re  Pennsburg  Alley,  2  Pa.  Dist.  136,  12 
Pa.  Co.  Ct.  213.  Compare  Peninsula  R.  Co. 
V.  Howard,  20  Mich.  18,  holding  that  an  ob- 
jection that  jurors  are  interested  is  not 
waived  by  failure  to  take  advantage  of  it  at 
the  first  opportunity. 

Objection  first  raised  on  appeal. —  In  con- 
demnation proceedings  an  objection  that  the 
jurors  were  not  residents  of  the  county  where 
the  land  was  situated  cannot  be  first  raised 
on  appeal.  Benton  Harbor  Terminal  R,  Co. 
V.  King,  131  Mich.  377,  91  K  W.  641. 

Waiver  by  accepting  compensation. —  Chat- 
terton  v.  Parrott,  46  Mich.  432,  9  N.  W.  482. 

73.  Molett  V.  Keenan,  22  Ala.  484.  Under 
the  Maryland  act  of  1827  it  was  not  neces- 
sary that  the  jury  should  be  sworn  on  tlTe  lot 
to  be  appraised,  it  being  sufiicient  if  they 
met  on  the  lot.  Baltimore,  etc.,  R.  Co.  v.  Van 
Ness,  2  Fed.  Cas.  No.  830,  4  Cranch  C.  C. 
595. 

74.  Knauft  v.  St.  Paul,  etc.,  R.  Co.,  22 
Minn.  173;  Wilkin  v.  St.  Paul,  etc.,  R.  Co., 
22  Minn.  177. 

75.  Molett  V.  Keenan,  22  Ala.  484;  Bowler 
V.  Perrin,  47  Mich.  154,  10  N.  W.  180;  East 
Saginaw,  etc.,  R.  Co.  v.  Benham,  28  Mich. 
459.  See  also  Law  v.  Chicago  Sanitary  Dist., 
197  111.  523,  64  N.  E.  536. 

76.  Cahill  v.  Norwood  Park,  149  111.  156, 
36  N.  E.  606;  Rock  Island,  etc.,  R.  Co.  v. 
McKinley,  64  111.  338;  Roberts  v.  Central 
Pass.  R.  Co.,  1  Brewst.  (Pa.)  538;  Grafton, 
etc.,  R.  Co.  V.  Foreman,  24  W.  Va.  662. 

77.  Alabama. —  Owen  v.  Jordan,  27  Ala. 
608. 

Kentucky. —  Parker  v.  Lexington,  etc.,  R. 
Co.,  2  Dana  272. 

Maryland. —  Tide-Watefl"  Canal  Co.  V.  Ar- 
cher, 9  Gill  &  J.  479. 
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Massachusetts. —  Spring  v.  Lowell,  1  Mass. 
422. 

Michigan. —  Bowler  v.  Perrin,  47  Mich.  154, 
10  N.  W.  180. 

Mississippi. —  See  New  Orleans,  etc.,  R.  Co. 
V.  Hemphill,  35  Miss.  17. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain,'* 
§  555. 

78.  Fort  St.  Union  Depot  Co.  v.  Backus, 
103  Mich.  556,  61  N.  W.  787. 

Functions  of  judges. —  Grand  Rapids,  etc., 
R.  Co.  V.  Chesebro,  74  Mich.  466,  42  N.  W. 
66;  Toledo,  etc.,  R.  Co.  v.  Dunlap,  47  Mich. 
456,  11  N.  W.  271. 

79.  Pittsfield,  etc.,  R.  Corp.  v.  Foster,  1 
Cush.  (Mass.)  480;  Tripp  v.  Bristol  County 
Com'rs,  2  Allen  (Mass.)  556.  It  is  not  a 
sufficient  cause  for  a  new  trial  before  a 
sheriff's  jury  that  the  sherifi"  himself  put  a 
question  to  a  witness  on  a  material  matter. 
Fowler  v.  Middlesex  County  Com'rs,  6  Allen 
(Mass.)  92. 

80.  Fort  St.  Union  Depot  Co.  v.  Backus, 
92  Mich.  33,  52  N.  W.  790. 

81.  Allen  v.  Androscoggin  R.  Co.,  60  Me. 
494;  Pittsfield,  etc.,  R.  Corp.  v.  Foster,  1 
Cush.  (Mass.)  480;  People  r.  Ulster  County, 
34  N.  Y.  268  [reversing  32  Barb.  473].  The 
provision  of  the  Maryland  statute,  relating  to 
the  condemnation  of  land  in  that  state  by 
the  United  States,  which  requires  the  sheriff's 
jury  to  reduce  to  writing  and  to  return  to 
the  clerk  of  the  court  the  testimony  taken 
before  them,  has  no  application  to  a  trial 
before  the  court  itself  under  the  federal  stat- 
ute relating  to  condemnation  proceedings. 
Chappell  V.  U.  S.,  160  U.  S.  499,  16  S.  Ct. 
397,  40  L.  ed.  510.  The  return  of  the  official 
who  presides  at  the  view,  when  made  and  file^ 
in  court,  is  conclusive  and  cannot  be  amended. 
Gay  V.  Gardiner,  54  Me.  477. 

82.  Colorado  Midland  R.  Co.  v.  Bowles,  14 
Colo.  85,  23  Pac.  467 ;  Polly  v.  Saratoga,  etc., 
R.  Co.,  9  Barb.  (N.  Y.)  449.  See  also  Ann 
Arbor  R.  Co.  v.  Beach,  110  Mich.  209,  68 
N.  W.  124. 

83.  Vogle  V.  Bridges,  22  S.  W.  82,  15  Ky. 
L.  Rep.  6. 
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the  city  attorney  may  attend  and  give  to  the  jury  legal  advice  and  counsel  con- 
cerning their  duties  is  void,  as  violating  the  rule  that  juries  must  be  free  from 
the  influence  of  a  party  or  hi§  counsel.^^ 

(vii)  Viewing  the  Property —  (a)  Li  Oeneral.  In  some  cases  it  is  made  the 
duty  of  the  jury  to  view  the  premises  to  be  condemned,^^  and  when  this  is  so  the 
parties  interested  may  demand  as  a  matter  of  right  that  it  be  done.^^  Generally, 
however,  this  is  a  matter  which  is  left  to  the  discretion  of  the  court.^"^  Even  where 
the  right  to  demand  a  view  exists  it  may  be  waived.^^  Only  the  land  to  be 
affected  is  to  be  viewed  ;  but  the  jury  should  view  the  premises  from  such  stand- 
point and  in  such  a  manner  as  will  give  them  an  accurate  knowledge  of  the  consid- 
erations that  go  to  make  up  the  damages.^^  When  there  are  several  pieces  of 
land  belonging  to  different  persons,  the  jury  may  view  all  the  pieces  of  land  at 
one  time.^^    A  day  certain  should  be  fixed  for  the  view,^^  the  time  being  within 


84.  Paul  V.  Detroit,  32  Mich.  108. 

85.  Des  Moines  f.  Layman,  21  Iowa  153; 
In  re  Williams,  etc.,  Sts.,  19  Wend.  (N.  Y.) 
678.  See  also  Remy  v.  Municipality  No.  2, 
12  La.  Ann.  500 ;  Andrews  v.  Johnson,  4  N.  C. 
26. 

86.  Kankakee,  etc.,  R.  Co.  f.  Straut,  102 
111.  666;  Charleston,  etc..  Bridge  Co.  v.  Corn- 
stock,  36  W.  Va.  263,  15  S.  E.  69. 

Time  for  demanding. —  In  Pennsylvania  the 
view  should  be  demanded  as  soon  as  the  jury 
is  sworn,  and  it  is  too  late  if  not  made  until 
after  the  evidence  has  been  taken  on  both 
sides.  Denniston  v.  Philadelphia  Co.,  1  Pa. 
Super.  Ct.  599,  38  Wkly.  Notes  Cas.  332. 
But  in  Illinois  it  may  be  demanded  even  after 
the  evidence  is  in  and  the  arguments  made. 
Kankakee,  etc.,  R.  Co.  v.  Straut,  102  111.  666. 

87.  Iowa. —  Clayton  v.  Chicago,  etc.,  R.  Co., 
67  Iowa  238,  25  N.  W^  150;  Close  v.  Samm,  27 
Iowa  503. 

Maine. —  Snow  v.  Boston,  etc.,  R.  Co.,  65 
Me.  230. 

New  Hampshire. —  See  Dearborn  v.  Boston, 
etc.,  R.  Co.,  24  N.  H.  179. 

Ohio. —  See  Lamb  v.  Lane,  4  Ohio  St.  167. 

Washington. —  Bellingham  Bay,  etc.,  R.  Co. 
V.  Strand,  4  Wash.  311.  30  Pac.  114. 

Wisconsin. — Pick  v.  Rubicon  Hydraulic  Co., 
27  Wis.  433. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  558. 

Review  for  abuse  of  discretion. —  Pick  v. 
Rubicon  Hydraulic  Co.,  27  Wis.  433.  See 
also  Chicago,  etc.,  R.  Co.  v.  Winslow,  27  Ind. 
App.  316,  60  N.  E.  466;  Chicago,  etc.,  R.  Co. 
V.  Loer,  27  Ind.  App.  245,  60  N.  E.  319. 

View  on  appeal  from  award. —  On  appeal 
from  the  award  of  appraisers  fixing  damages 
for  the  condemnation  of  a  railroad  right  of 
way,  neither  party  is  entitled  as  a  matter  of 
right  to  have  the  jury  view  the  premises,  but 
such  matter  is  entirely  within  the  discretion 
of  the  court  and  its  action  thereon  is  not 
cause  for  reversal,  unless  an  abuse  of  discre- 
tion is  shown.  Chicago,  etc.,  R.  Co.  v.  Curless, 
27  Tnd.  App.  306,  60  N.  E.  467.  On  the  trial 
of  an  appeal  from  the  report  of  a  jury  of 
view  assessing  damages  for  the  change  of 
grade  of  a  street,  it  is  not  error  to  send  the 
jury  out  to  view  the  premises,  if  such  action 
will  enable  them  better  to  determine  the 
merits  of  the  varying  opinions  of  witnesses 


and  if  the  jury  are  properly  cautioned  by  the 
court  as  to  what  they  should  do  and  a  repre- 
sentative of  each  party  attends  them.  Zug 
V.  Pittsburg,  194  Pa.  St.  367,  45  Atl.  61. 
See  also  Traut  v.  New  York,  etc.,  R.  Co.,  (Pa. 
1888)  15  Atl.  678.  It  is  a  matter  resting  in 
the  court's  discretion.  Lafean  v.  York 
County,  20  Pa.  Super.  Ct.  573.  The  Pennsyl- 
vania statute  which  provides  that  either 
party  may  demand  and  have  the  jury  en- 
gaged in  trying  an  action  to  ascertain  dam- 
ages visit  and  view  the  land  and  premises 
only  applies  to  such  actions  as  are  brought 
directly  to  recover  damages  without  the  in- 
tervention of  viewers  to  assess  the  damages.. 
Where  the  case  arises  by  appeal  from  the 
award  of  viewers  neither  party  can  demand 
as  of  right  that  the  jury  shall  visit  and  view 
the  premises.  Frazee  v.  Manufacturers  Light, 
etc.,  Co.,  20  Pa.  Super.  Ct.  420. 

In  Texas  all  laws  authorizing  a  trial  by 
view  were  repealed,  and  after  such  repeal  a 
request  that  the  jury  be  permitted  to  view 
the  land  was  properly  denied.  Gainesville, 
etc.,  R.  Co.  V.  Waples,  3  Tex.  App.  Civ.  Cas. 
§  409. 

88.  Rockford,  etc.,  R.  Co.  v.  Coppinger,  66 
111.  510;  Knauft  V.  St.  Paul,  etc.,  R.  Co.,  22 
Minn.  173. 

89.  Tedens  v.  Chicago  Sanitary  Dist.,  149^ 
111.  87,  36  N.  E.  1033;  U.  S.  v.  Freeman,  113 
Fed.  370.  A  statute  providing  that  the  jury 
shall  go  on  the  ground  and  examine  it  does 
not  require  them  to  go  along  the  entire  line 
of  a  railroad  on  whose  right  of  way  a  tele- 
graph line  is  to  be  condemned,  if  there  is  no 
showing  that  the  right  of  way  in  other  places 
differs  from  that  which  the  jury  actually 
views.  St.  Louis,  etc.,  R.  Co.  v.  Postal  Tel. 
Co.,  173  111.  508,  51  N.  E.  382. 

90.  Wakefield  v.  Boston,  etc.,  R.  Co.,  63 
Me.  385. 

91.  Jameson  v.  Androscoggin  R.  Co.,  52 
Me.  412. 

92.  Chesapeake,  etc.,  Canal  Co.  r.  Key,  5 
Fed.  Cas.  No.  2,649,  3  Cranch  C.  C.  599.  If 
the  writ  commands  the  sheriff  to  make  his 
return  thereon,  with  the  proceedings  had  un- 
der it  within  ten  days  from  its  date,  this  is 
a  sufficient  compliance  with  the  requirement 
of  the  statute  that  the  jury  shall  view  the 
premises  at  a  time  not  exceeding  ten  days 
from  the  issuing  of  the  writ,  although  the 
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the  discretion  of  tlie  coiirt.^^  The  jury  while  making  the  view  sliould  be  in 
charge  of  a  sworn  officer,^^  or  a  representative  of  each  party  should  be  present.^^ 
(b)  Effect  of  the  View  as  Evidence.  While  as  it  is  said  in  some  of  the  cases 
the  jury  views  the  premises  that  they  may  better  understand  the  testimony  of 
the  witnesses  and  thereby  the  more  intelligently  apply  it  to  the  issues  on  trial 
before  them,^^  yet  this  is  not  the  only  use  they  may  make  of  the  information  thus 
acquired,  for  they  may  consider  the  facts  as  they  appeared  to  them  upon  the  view 
and  draw  their  conclusions  from  their  own  observations  as  well  as  from  the  testi- 
mony.^'' Such  information  is  not,  however,  to  be  alone  considered  and  the  testi- 
mony of  the  witnesses  wholly  disregarded.  The  verdict  must  be  supported  by 
the  testimony  of  sworn  witnesses  and  cannot  rest  solely  upon  the  personal 
examination  of  the  premises  by  the  jury.^^ 


writ  specifies  no  day  for  the  summoning  of 
the  jury.    Burden  v.  Stein,  25  Ala.  455. 

93.  Galena,  etc.,  R.  Co.  v.  Haslam,  73  111. 
494.  See  also  Traut  v.  New  York,  etc.,  R. 
Co.,  (Pa.  1888)  15  Atl.  678. 

94.  Colorado  Fuel,  etc.,  Co.  v.  Four  Mile  R. 
Co.,  29  Colo.  90,  66  Pac.  902. 

95.  Zug  V.  Pittsburg,  194  Pa.  St.  367,  45 
Atl.  61. 

96.  Petzel  v.  Chicago,  etc.,  R.  Co.,  103  111, 
App.  210;  Close  v.  Samm,  27  Iowa  503;  Chi- 
cago, etc.,  R.  Co.  V.  Mouriquand,  45  Kan.  170, 
25  Pac.  567 ;  Besuden  v.  Hamilton  County,  7 
Ohio  Cir.  Ct.  237,  4  Ohio  Cir.  Dec.  575.  See 
also  De  Gray  v.  New  York,  etc.,  Telephone 
Co.,  68  N.  J.  L.  454,  53  Atl.  200. 

Conflicting  testimony. —  The  knowledge 
which  a  jury  has  acquired  by  a  view  of  the 
2Dremises  may  be  used  by  them  in  determin- 
ing the  weight  of  conflicting  testimony,  re- 
specting value  and  damage,  but  no  further. 
Laflin  v.  Chicago,  etc.,  R.  Co.,  33  Fed.  415. 

97.  Illinois. —  Illinois,  etc.,  R.  Co.  v.  Hum- 
iston,  208  111.  100,  69  N.  E.  880 ;  Groves,  etc., 
R.  Co.  V.  Herman,  206  111.  34,  69  N.  E.  36; 
Rock  Island,  etc.,  R.  Co.  v.  Gordon,  184  111. 
456,  56  N.  E.  810;  Chicago,  etc.,  R.  Co.  v. 
Blake,  116  111.  163,  4  N.  E.  488;  McReynolds 
V.  Baltimore,  etc.,  R.  Co.,  106  111.  156;  Chi- 
cago, etc.,  R.  Co.  V.  Hopkins,  90  111.  316; 
Mitchell  V.  Illinois,  etc.,  R.  Co.,  85  111.  566. 
See  also  Culberson,  etc..  Packing,  etc.,  Co.  v. 
Chicago,  111  111.  651. 

Louisiana. —  See  Remy  v.  Municipality  No. 
2,  12  La.  Ann.  500. 

Maryland. —  Tide  Water  Canal  Co.  v.  Ar- 
cher, 9  Gill  &  J.  479. 

Massachusetts. —  Parks  v.  Boston,  15  Pick. 
198,  holding  that  if  the  jury  know  of  any 
fact  they  must  disclose  it  and  testify  to  it  in 
open  court. 

Missouri. —  Kansas  City  v.  Street,  36  Mo. 
App.  666. 

Ohio. —  Israel  v.  Zanesville,  etc.,  R.  Co.,  10 
Ohio  Dec.  (Reprint)  219,  19  Cine.  L.  Bui. 
258. 

Pennsylvania. — Gorgas  v.  Philadelphia,  etc., 
R.  Co.,  144  Pa.  St.  1,  22  Atl.  715;  Hartman 
V.  Reading,  etc.,  R.  Co.,  (1888)  13  Atl.  774; 
Pinneo  v.  Lackawanna,  etc.,  R.  Co.,  43  Pa. 
St.  361;  Hartman  v.  Pennsylvania  Schuylkill 
Valley  R.  Co.,  22  Wkly.  Notes  Cas.  84 ;  Grif- 
fin V.  Pennsylvania  Schuylkill  Valley  R.  Co., 
2  Del.  Co.  425. 

[XI,  M,  2,  a,  (vii),  (a)] 


United  States. —  Lehigh  Valley  Coal  Co.  v. 
Chicago,  26  Fed.  415.  See  also  U.  S.  v. 
Seufert  Bros.  Co.,  87  Fed.  35. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  559. 

Rule  when  part  of  jury  not  present. —  If 

only  a  part  of  the  jury  have  viewed  the 
premises,  the  jurors  who  were  present  at  the 
view  may  take  into  consideration  and  inform 
the  other  jurors  of  the  result  of  their  obser- 
vations. If,  however,  upon  any  vital  point 
those  who  have  seen  the  land  differ  from 
those  who  have  not,  the  latter  need  pay  no 
attention  to  what  is  said  by  the  former,  but 
may  find  the  facts  from  the  testimony  of  the 
witnesses.  Finn  v.  Providence  Gas,  etc.,  Co., 
99  Pa.  St.  631. 

98.  Illinois. —  Peoria  Gaslight,  etc.,  Co.  v. 
Peoria  Terminal  R.  Co.,  146  111.  372,  34  N.  E. 
550,  21  L.  R.  A.  373. 

Kansas. —  Chicago,  etc.,  R.  Co.  v.  Parsons, 
51  Kan.  408,  32  Pac.  1083.  See  also  Topeka 
v..  Martineau,  42  Kan.  387,  22  Pac.  419,  5 
L.  R.  A.  775. 

Michigan. —  Grand  Rapids  v.  Perkins,  78 
Mich.  93,  43  N.  W.  1037. 

Missouri. —  Kansas  City  v.  Hill,  80  Mo. 
523. 

Pennsylvania. —  Hoffman  v.  Bloomsburg, 
etc.,  R.  Co.,  143  Pa.  St.  503,  22  Atl.  823; 
Flower  v.  Baltimore,  etc.,  R.  Co.,  132  Pa. 
St.  524,  19  Atl.  274.  But  see  In  re  Antoinette 
St.,  8  Phila.  461. 

Washington. —  Seattle,  etc.,  R.  Co.  v. 
Roeder,  30  Wash.  244,  70  Pac.  498,  94  Am. 
St.  Rep.  864. 

Wisconsin. — Seefeld  v.  Chicago,  etc.,  R.  Co., 
67  Wis.  96,  29  N.  W.  904 ;  Washburn  v.  Mil- 
waukee, fete,  R.  Co.,  59  Wis.  364,  18  N.  W. 
328. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  559. 

Compare  Kiernan  v.  Chicago,  etc.,  R.  Co., 
23  111.  188,  14  N.  E.  18  [quoted  and  ap- 
proved in  Guyer  v.  Davenport,  etc.,  R.  Co., 
196  111.  370,  63  N.  E.  732,  and  Chicago 
Gen.  R.  Co.  v.  Murray,  114  111.  259,  51 
N.  E.  245],  holding  that  the  result  of  a 
jury's  personal  view  of  the  land  over  which 
a  railroad  is  sought  to  be  laid  is  evidence 
proper  to  be  acted  upon  by  them;  and  if 
they  believe  from  the  whole  evidence  that 
they  have  from  such  view  arrived  at  a  more 
accurate  judgment  as  to  the  value  of  the 
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(viii)  Findings  and  Verdict.  When  the  findings  which  are  to  be  incorpo- 
rated in  the  verdict  are  prescribed  by  statute,  the  jury  should  be  instructed  as  to 
5;uch  requirements  and  should  be  told  tliat  tlieir  verdict  must  comply  therewith.^ 
It  is  not  necessary  that  the  verdict  should  lind  that  every  step  in  the  proceedings 
was  taken  as  provided  in  the  statute.  It  is  to  be  presumed  that  all  tlie  statutory 
requirements  have  been  complied  with.^  When  the  bill  of  exceptions  contains  no 
evidence  ev^ery  presumption  will  be  indulged  in  favor  of  the  correctness  of  the 
verdict.^  It  has  been  held  that  the  verdict  must  be  unanimous  and  that  a  verdict 
in  writing  wliicli  is  not  signed  by  all  the  jurors  is  a  nullity.^  The  verdict  need  not 
be  under  seal."^  Where  special  questions  are  submitted  to  the  jury  they  should  be 
answered  in  their  verdict.^  The  verdict  should  describe  the  land  which  is  the 
subject-matter  of  the  proceeding.^  The  verdict  must  show  specifically  the  amount 
of  damages  awarded,'  or  that  no  damages  are  awarded,^  and  sliould  show  the  basis 
on  wliich  the  damages  are  assessed.*^  Arbitrary  and  lumping  methods  should  not 
be  resorted  to  in  arriving  at  the  verdict.'*^  The  extent  and  duration  of  the  interest 
taken  should  be  stated. In  the  absence  of  a  statutory  requirement  to  that 


premises  sought  to  be  taken  and  of  the  dam- 
ages than  that  shown  by  the  evidence  in  open 
court,  they  may  upon  the  evidence  rightfully 
fix  the  value  of  the  land  taken  and  the  dam- 
ages at  the  amount  so  approved  by  their 
judgment  formed  from  the  personal  examina- 
tion, even  though  it  differed  from  the  amount 
testified  to,  and  the  weight  of  testimony  given 
by  witnesses  in  open  court. 

'  The  verdict  must  be  vi^ithin  the  limits  of  the 
evidence.  Atchison,  etc.,  R,  Co.  v.  Schneider, 
127  111.  144,  20  N.  E.  41,  2  L.  R.  A.  422; 
Bigelow  V.  Draper,  G  N.  D.  152,  69  N.  W. 
570. 

99.  Denver,  etc.,  R.  Co.  v.  Stark,  IC  Colo. 
291,  26  Pac.  779.  The  return  of  the  inquest 
of  the  jury  must  show  that  the  jury  was 
charged  as  the  law  required.  Bibb  v.  Mont- 
jov,  2  Bibb  (Kv.)  1. 

"l.  ^tna  Mill's  v.  Waltham,  126  Mass.  422. 

2.  Peoria,  etc.,  R.  Co.  v.  Barnum,  107  111. 
160. 

3.  Chicago,  etc.,  R.  Co.  r.  Sanford,  23 
Mich.  418.  But  see  Mississippi  R.  Co.  i\  Mc- 
Donald, 12  Heisk.  (Tenn.)  54. 

4.  Georgetown  Turnpike  Road  Co.  v.  Custis, 
10  Fed.  Cas.  No.  5,348,  1  Cranch  C.  C.  585. 

5.  Cummings  r.  Peters,  56  Cal.  593;  Ot- 
tawa, etc.,  R.  Co.  r.  Adolph,  41  Kan.  600,  21 
Pac.  643.  See  also  Grant  v.  Hyde  Park,  67 
Ohio  St.  166,  65  N.  E.  891.  Whether  a  jury 
should  be  required  to  return  a  special  find- 
ing '-ests  in  the  discretion  of  the  court. 
Colorado  Fuel,  etc.,  Co.  v.  Four  Mile  R.  Co., 
29  Colo.  90,  66  Pac.  902. 

If  there  is  no  statutory  provision  for  the 
submission  of  special  questions  to  the  jury, 
error  cannot  be  predicated  upon  their  not 
answering  such  questions.  Toledo,  etc.,  R. 
Co.  V.  Campau,  83  Mich.  31,  40  N.  W.  1026. 

6.  Colorado. —  Denver,  etc.,  R.  Co.  v.  Stark, 
16  Colo.  291,  26  Pac.  779;  Norris  r.  Pueblo, 
12  Colo.  App.  290,  55  Pac.  747. 

Illinois. —  Lavv'  r.  Chicago  Sanitarv  Dist., 
197  111.  523,  64  X.  E.  536  :  Gage  v.  Chicago, 
146  111.  499,  34  N.  E.  1034. 

Kentucky.^  Kentuckv.  etc.,  R.  Co.  r.  Har- 
rison, 4  Ky.  L.  Rep.  448. 

*[56] 


Michigan. —  See  Bay  City  Beit-Line  R.  Co. 
V.  Hitchcock,  90  Mich.  533,  51  N.  W.  808. 

Pennsylvania. —  Pennsylvania  R.  Co.  r. 
Bruner,  55  Pa.  St.  318.  Compare  Philadel- 
phia, etc.,  R.  Co.  V.  Trimble,  4  Whart.  47. 

Texas. —  See  Kopechy  v.  Daniels,  9  Tex. 
Civ.  App.  305,  29  S.  W.  533. 

United  States. —  Chesapeake,  etc..  Canal 
Co.  V.  Union  Bank,  5  Fed.  Cas.  No.  2,653,  4 
Cranch  C.  C.  75. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  568. 

Description  by  metes  and  bounds  is  not 

necessary.  Tide  Water  Canal  Co.  v.  Archer, 
9  Gill  &  J.  (Md.)  479. 

Failure  of  verdict  to  describe  will  not  be 
ground  for  reversal,  if  from  the  record  a 
judgment  can  be  entered  sufficiently  describ- 
ing the  land.  St.  Paul,  etc.,  R.  Co.  v.  Mat- 
thews, 10  Minn.  341. 

Sufficiency  of  description. —  A  reference  to 
the  description  of  the  land  in  the  warrant 
( Chesapealvc,  etc..  Canal  Co.  v.  Binney,  5  Fed. 
Cas.  No.  2,645,  4  Cranch  C.  C.  68)  or  petition 
(Suver  V.  Chicago,  etc.,  R.  Co.,  123  111.  293, 
14  N.  E.  12.  See  also  Law  u.  Chicago  Sani- 
tary Dist.,  197  111.  523,  64  N.  E.  536)  is  suffi- 
cient. 

7.  Illinois  Western  Extension  R.  Co.  i\ 
Mayrand,  93  111.  591;  Bate  v.  Philadelphia, 
etc.,  R.  Co.,  1  Montg.  Co.  Rep.  (Pa.)  47.  See 
also  Gammell  v.  Potter,  2  Iowa  562 ;  Oregon 
R.  Co.  V.  Bridwell,  11  Oreg.  282,  3  Pac.  684; 
Coleman  v.  Moody,  4  Hen.  &  M.  (Va.)  1. 

8.  Burden  r.  Stein,  25  Ala.  455 ;  Chace  t\ 
Fall  River,  2  Allen  (Mass.)  533.  See  also 
Com.  r.  Middlesex  County,  9  iNIass.  388.  A 
verdict  that  a  party  is  entitled  to  damages  in 

the  sum  of  $          is  a  sufficient  finding  that 

he  is  entitled  to  no  damages.  Forsvth  r. 
Wilcox,  143  Ind.  144,  41  N.  E.  371. 

9.  St.  Louis,  etc.,  R.  Co.  r.  Mitchell.  47 
111.  165;  Robinson  v.  Robinson,  1  Duv.  (Kv.) 
162. 

10.  Kansas  Citv,  etc.,  R.  Co.  r.  Stoi*'V,  96 
Mo.  611,  10  S.  W.  203. 

11.  Kentucky,  etc.,  R.  Co.  v.  Harrison,  4 
Ky.   L.  Rep.   448;   Chesapeake,  etc..  Canal 
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effect,^^  it  is  not  necessary  that  the  jury  should  itemize  tlie  damagesJ^  The  jury  are 
not  required  to  state  separately  the  value  of  the  land  taken  and  the  damages  to  that 
not  taken,^*  unless  it  is  so  provided  by  statute.^^  It  is  not  necessary  tliat  the  sum 
allowed  for  improvements  should  be  stated  separately  from  that  allowed  for  the- 
land.^^  It  is  sometimes  provided  by  statute  tliat  the  sum  of  the  damages  and  the 
sum  of  the  benefits  must  be  stated  separately. After  tlie  verdict  has  been 
signed  and  delivered  the  jury  has  no  further  control  over  it  and  cannot  afterward 
act  judicially  in  reference  to  it.^^  A  verdict  which  is  void  for  uncertainty^^  or 
insufficient  as  to  the  description  of  the  land  taken  cannot  be  auicnded.  The 
verdict  of  a  jury  in  a  condemnation  proceeding  cannot  be  amended  after  the  jury 
has  been  discharged  and  the  term  at  which  the  verdict  was  rendered  has  expired.'^^^ 
Mandamus  will  lie  to  compel  the  acceptance  by  municipal  authorities  of  a  verdict 
of  a  jury  which  has  estimated  the  damages  occasioned  by  the  location  of  a  high- 
way, if  such  verdict  is  rejected  improperly  and  without  good  cause.^^  Officials 
who  preside  over  an  assessment  of  damages  and  wliose  duty  it  is  to  make  a  proper 
delivery  of  the  verdict  may  be  compelled  to  do  so  by  mandamus.^^ 

(ix)  Notice  of  Proceedinos.  The  parties  interested  are  entitled  to  due 
notice  of  the  empaneling  of  the  jury  and  of  the  subsequent  proceedings  before 
them.24 


Co.  V.  Union  Bank,  5  Fed.  Cas.  No.  2,653,  4 
Cranch  C.  C.  75. 

12.  See  Grand  Rapids  v.  Bennett,  106  Mich. 
528,  64  N.  W.  585. 

13.  Kansas. —  Le  Hoy,  etc.,  R.  Co.  v.  Hollis, 
39  Kan.  646,  18  Pac.  947;  Le  Roy,  etc.,  R. 
Co.  V.  Crum,  39  Kan.  642,  18  Pac.  944;  Le 
Roy,  etc.,  R.  Co.  v.  Hawk,  39  Kan.  638,  18 
Pac.  943,  7  Am.  St.  Rep.  566.  See  also  Mis- 
souri, etc.,  R.  Co.  V.  Dulaney,  38  Kan.  246, 
16  Pac.  343. 

Maine. —  See  Bradstreet  v.  Erskine,  50  Me. 
407. 

Massachusetts. —  Fitchburg  R.  Co.  v.  Bos- 
ton, etc.,  R.  Co.,  3  Cush.  58,  holding  that 
they  may  do  so  if  they  deem  proper. 

Michigan. —  Grand  Rapids  v.  Bennett,  106 
Mich.  328,  64  N.  W.  585;  Michigan  Air-Line 
R.  Co.  V.  Barnes,  44  Mich.  222,  66  N.  W.  651. 

Pennsylvania. —  Delaware,  etc.,  R.  Co.  v. 
Burson,  61  Pa.  St.  396;  Western  Pennsyl- 
vania R.  Co.  V.  Hil],  56  Pa.  St.  460;  Lodge 
V:  Frankford,  etc.,  R.  Co.,  9  Phila.  543.  See 
also  Kossler  v.  Pittsburgh,  etc.,  R.  Co.,  208 
Pa.  St.  50,  57  Atl.  66,  holding  that  in  con- 
demnation proceedings  the  jury  cannot  allow 
damages  for  distinct  items,  and  reach  the 
total  amount  by  adding  them  together. 

United  States. —  See  Chesapeake,  etc., 
Canal  Co.  v.  Union  Bank,  5  Fed.  Cas.  No. 
2,653,  4  Cranch  C.  C.  75. 

Compare  Chesapeake,  etc.,  Canal  Co.  v. 
Hoye,  2  Gratt.  (Va. )  511,  holding  that  under 
the  charter  of  the  Chesapeake  &  Ohio  Canal 
Company,  it  is  necessary  that  the  verdict 
should  state  specially  and  separately  the 
value  of  the  land  which  is  condemned  in  per- 
petuity and  the  quantity  and  quality  of  that 
which  is  condemned  for  temporary  purposes, 
and  should  also  state  separately  the  damages 
estimated  on  each  separate  source  of  damage. 

Assessing  damages  to  different  subdivisions. 
—  It  has  been  held  that  there  is  no  objection 
to  arriving  at  the  amount  of  damages  to  the 
whole  property  by  estimating  the  damage  to 
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different  subdivisions  of  it,  whether  such  por- 
tion be  divided  from  the  rest  by  a  railroad  or 
a  highway,  or  by  its  nature,  as  if  one  portion 
be  upland,  another  pasture,  and  another  plow- 
land.  Colvill  V.  St.  Paul,  etc.,  R.  Co.,  19 
Minn.  240. 

14.  Wabash,  etc.,  R.  Co.  v.  McDougall,  126 
111.  Ill,  18  N.  E.  291,  9  Am.  St.  Rep.  539,  1 
L.  R.  A.  207;  Packard  v.  Bergen  Neck  R. 
Co.,  54  N.  J.  L.  553,  25  Atl.  506;  In  re  De- 
vine,  29  Leg.  Int.  (Pa.)  220.  See  also  Asher 
V.  Louisville,  etc.,  R.  Co.,  87  Ky.  391,  8  S.  W. 
854,  10  Ky.  L.  Rep.  185,  holding  that  these 
items  may  be  separated. 

15.  Denver,  etc.,  R.  Co.  v.  Stark,  16  Colo. 
291,  26  Pac.  779. 

16.  Tehama  County  v.  Bryan,  68  Cal.  57, 
8  Pac.  673. 

17.  Butte  County  v.  Boydston,  64  Cal.  110, 
29  Pac.  511;  Denver,  etc.,  R.  Co.  v.  Griffith, 
17  Colo.  598,  31  Pac.  171;  Denver,  etc.,  R. 
Co.  V.  Stark,  16  Colo.  291,  26  Pac.  779;  Nor- 
ris  V.  Pueblo,  12  Colo.  App.  290,  55  Pac. 
747;  Detroit  v.  More,  76  Mich.  515,  43  N.  W. 
600;  Duffield  v.  Detroit,  15  Mich.  474. 

Under  the  Oregon  statute  if  the  verdict 
shows  the  sum  of  the  difference  between  the 
damages  and  the  benefits  it  is  sufficient.. 
Portland  v.  Lee  Sam,  7  Oreg.  397;  Portland 
V.  Kamm,  5  Oreg.  362. 

18.  West  V.  West,  etc.,  R.  Co.,  61  Miss. 
536. 

19.  Connecticut  River  R.  Co.  v.  Clapp,  1 
Cush.  (Mass.)  559. 

20.  Tide  Water  Canal  Co.  f.  Archer,  9  Gill 
&J.  (Md.)  479. 

21.  Ayer  v.  Chicago,  149  111.  262,  37  N.  E. 
57. 

22.  Com.  V.  Norfolk  County,  5  Mass.  435. 

23.  In  re  Williamsburgh,  1  Barb.  (N.  Y.) 
34. 

24.  Barre  Turnpike  Corp.  v.  Appleton,  2 
Pick.  (Mass.)  430;  Anderson  v.  St.  Louis,  47 
Mo.  479;  People  v.  Tallman,  36  Barb.  (N.  Y.) 
222;  Muire  v.  Falconer,  10  Gratt.  (Va.)  12;, 
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b.  By  Commissioners  or  Arbitrators  —  (i)  In  General.  In  the  absence  of  a 
constitutional  provision  forbidding  it,  the  legislature  may  provide  that  tlie  com- 
pensation may  be  assessed  by  commissioners^^  or  arbitrators.^*^ 

(ii)  Appointment.  The  power  of  appointing  commissioners  is  sometimes 
delegated  to  courts  of  record,^  but  does  not  exist  independently  of  statute.^^  Tlie 
power  is  sometimes  delegated  to  justices  of  the  peace,^^  to  sheriffs,^  and  municipal 
boards.^^    It  is  sometimes  provided  that  they  sliali  be  selected  by  the  parties  tci 


Baltimore,  etc.,  R.  Co.  r.  Van  Ness,  2  Fed. 
Cas.  No.  830,  4  Cranch  C.  C.  595 ;  Chesapeake, 
etc..  Canal  Co,  x.  Union  Bank,  5  Fed.  Cas.  No, 
2,653,  4  Cranch  C.  C.  75. 

25.  Maine. —  Eastman  t\  Stowe,  37  Me.  86. 
Missouri. —  Kansas  City  Suburban  Belt  R. 

Co.  r.  Kansas  City,  etc.,  R,  Co,,  118  Mo,  599, 
24  S.  W.  478. 

Montana. —  Butte,  etc.,  R.  Co.  v.  Montana 
Union  R.  Co.,  16  Mont.  504,  41  Pac.  232,  50 
Am.  St.  Rep.  508,  31  L.  R.  A.  298. 

Neio  Jersey. —  Doughty  v.  Somerville,  etc., 
R.  Co.,  21  N.  J.  L.  442;  Ross  v.  Elizabeth- 
town,  etc.,  R.  Co.,  20  N.  J.  L.  230, 

Ne-w  York. —  In  re  Middletown,  82  N.  Y. 
196;  Clark  v.  Miller,  54  N,  Y.  528  [affirming 
42  Barb.  255]  ;  Matter  of  New  York,  52  N.  Y. 
App,  Div.  478,  67  N.  Y,  Suppl.  77 ;  Matter  of 
Folts  St.,  18  N.  Y.  App.  Div.  568,  46  N.  Y. 
Suppl.  43;  Schneider  v.  Rochester,  90  Hun 
171,  35  N.  Y,  Suppl,  786;  Hanlon  v.  West- 
chester County,  57  Barb.  383 ;  In  re  Hamilton 
Ave.,  14  Barb.  405 ;  People  v.  Ulster  County, 
3  Barb.  332;  Menges  v.  Albany,  47  How.  Pr. 
244. 

North  Carolina. —  See  Austin  v.  Helms,  65 
N.  C.  560. 

Pennsylvania. —  In  re  Brooklyn  St.,  118  Pa. 
St.  640,  12  Atl.  664,  4  Am.  St.  Rep.  618; 
In  re  Magnolia  Ave.,  117  Pa.  St.  56,  11  Atl. 
405 ;  Pittsburgh  Nat,  Bank  of  Commerce  v. 
Shoenberger,  111  Pa.  St.  95,  2  Atl.  190;  In  re 
Baldwin,  etc..  Road,  3  Grant  62.  See  also 
In  re  Fleetwood  St.,  8  Pa.  Co.  Ct.  210. 

Texas. —  Sullivan  v.  Missouri,  etc.,  R.  Co., 
29  Tex.  Civ.  App.  429,  68  S.  W.  745. 

Wisconsin. —  Powers  v.  Bears,  12  Wis.  213, 
78  Am,  Dec,  733. 

United  States. —  Gage  v.  Judson,  111  Fed. 
350. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  549. 

Number  of  commissioners  fixed  by  law. — 
Shively  v.  Lankford,  174  Mo.  535,  74  S.  W. 
835;  North  Missouri  R.  Co.  f.  Gott,  25  Mo. 
540 ;  Kramer  v,  Cleveland,  etc.,  R.  Co.,  5 
Ohio  St,  140;  Pittsburgh  Nat.  Bank  of  Com- 
merce V.  Shoenberger,  111  Pa.  St.  95,  2  Atl. 
190. 

26.  McMahon  v.  Cincinnati,  etc.,  Short- 
Line  R.  Co.,  5  Ind.  413;  Centreville,  etc.. 
Turnpike  Co.  v.  Jarrett,  4  Ind.  213;  Wood  r. 
Auburn,  etc.,  R.  Co.,  8  N.  Y.  160;  La  Crosse, 
etc.,  R.  Co.  V.  Seeger,  4  Wis.  268. 

Submission  by  municipality, —  An  agree- 
ment by  which  a  city  undertakes  with  owners 
of  land  taken  for  a  street  to  submit  the  as- 
sessment of  damages  and  betterments  to  ar- 
bitration is  ultra  vires  and  void.  Somerville 
V.  Dickerman,  127  Mass.  272  [distinguishing 


Boston  r.  Brazer,  11  Mass.  447].  See  also 
Paret  r.  Bavonne,  40  N.  J.  L.  333.  Compare 
Tunbridge  v.  Tarbell,  19  Vt,  453. 

A  United  States  district  attorney  has  no 
authority  to  submit  to  arbitration  in  a  pro- 
ceeding brought  to  condemn  land  for  a  gov- 
ernment building.  Gage  v.  Judson,  111  Fed, 
350. 

Arbitration  under  general  statute. —  A  sub- 
mission may  be  made  under  the  general  pro- 
visions of  a  statute  allowing  a  submission  to 
arbitrators  in  anv  pending  suit,  Marion  i". 
Ganby,  68  Iowa  142,  26  N,  W.  40;  Miller  v. 
E.  &  W.  V.  R.  Co.,  2  C.  PI.  (Pa.)  10.  But 
see  Eastman  r.  Stowe,  37  Me.  86. 

27.  Minnesota. —  Warren  v.  First  Div.  SL 
Paul,  etc.,  R.  Co.,  18  Minn.  384;  Wilkin  v. 
First  Div.  St.  Paul,  etc.,  R.  Co.,  16  Minn.  271. 

Nmo  Jersey. —  Readington  Tp.  v.  Dilley,  24 
N.  J.  L.  209. 

Neiv  York. —  Menges  v.  Albany,  56  N.  Y„ 
374. 

Ohio. —  Gregory  v.  Cleveland,  etc.,  R.  Co.,  4 
Ohio  St.  675. 

West  Virginia. —  Herron  v.  Carson,  2Q 
W.  Va.  62. 

In  Wisconsin  under  a  statute  providing 
that  findings  of  facts  and  conclusions  of  law 
shall  be  filed  upon  the  trial  of  a  question  oi 
fact  by  the  court,  it  is  not  necessary  that  the 
court  should  state  its  findings  of  fact  and 
its  conclusions  of  law  when  making  an  order 
appointing  commissioners.  Gill  r.  Milwaukee, 
etc.,  R.  Co.,  76  Wis.  293,  45  N.  W.  23. 

Remedy  not  lost  because  judge  fails  to  ap- 
point within  the  prescribed  time.  State  v. 
Miller,  23  N.  J.  L.  383. 

28.  Penniman  v.  St.  Johnsbury,  54  Vt, 
300. 

Consent  of  the  owner  to  the  appointment  of 
commissioners  does  not  give  power  to  the 
court  in  a  case  which  does  not  fall  within 
the  statute.  State  r.  New  York,  etc.,  Tele- 
phone Co.,  51  N.  J.  L.  83,  10  Atl.  188. 

Commissioners  appointed  by  agreement. — 
Where  commissioners  appointed  by  the  court 
are  not  appointed  pursuant  to  a  statute,  but 
under  an  agreement  of  the  parties,  they  con- 
stitute a  judicial  body  controlled  by  the  same 
rules  which  control  the  conduct  of  juries  and 
other  bodies  of  like  character.  Pueblo  »\ 
Shutt  Invest.  Co.,  28  Colo.  524,  67  Pac.  162. 

29.  Crane  r.  Camp.  12  Conn.  464;  Colum- 
bia, etc.,  Bridge  Co.  r.  Geise,  34  N.  J.  L.  268. 

30.  Norfolk,  etc.,  R.  Co.  r.  Warren,  02 
N.  C.  62. 

31.  Bass  r.  Ft.  Wavne,  121  Ind.  389,  23 
N.  E.  259.  See  also  In  re  Franklin  St.,  14 
York  Leir.  Rec.  (Pa.)  115.  Under  Wis.  Rev, 
St.  §  1237,  town  supervisors  have  no  power 
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the  proceediiig.^^  When  coinmissioncrs  are  to  be  appointed  by  a  judge  or  other 
person,  the  parties  interested  should  be  given  an  opportunity  to  be  heard  as  to 
their  selection.^^  The  application  for  the  ap])oint]neiit  of  commissioners  must 
conform  to  the  statnte/'^  and  it  must  be  shown  that  all  the  prerequisites  have  been 
complied  witb.^"'  The  appointment  will  then  be  made  as  a  matter  of  course/'*' 
The  order  appointing  commissioners  should  follow  the  statute  in  detiiiing  their 
powers  and  duties.^'  The  appointment  need  not  be  in  waiting  unless  the  statute 
so  recpiires.^^  It  is  within  the  power  of  the  court  for  good  cause  to  revoke  or 
set  aside  the  appointment  of  commissioners,'"^  and  it  also  has  power  to  appoint 


to  appoint  commissioners  to  determine  the 
damage  occasioned  by  constructing  a  ditch 
for  the  preservation  of  a  highway,  except  upon 
application  by  the  owner  or  occupant  of  the 
land  entered  upon  or  used.  State  r.  Leon,  68 
Wis.  502,  32  N.  W.  228. 

32.  Columbia,  etc.,  Bridge  Co.  v.  Geise, 
34  N.  J.  L.  268;  Troy,  etc.,  R.  Co.  y.  Cleve- 
land, 6  How.  Pr.  (N.  Y.)  238. 

Selection  of  umpire. —  A  statute  of  Georgia 
provided  that  in  a  case  of  street  opening  the 
mayor  should  select  two  freeholders,  the  lot 
owners  two,  and,  after  they  had  taken  an 
oath  to  faithfully  and  impartially  perform 
their  duties,  should  select  a  fifth  to 

act  as  umpire.  It  was  lield  that  the  selec- 
tion of  such  an  umpire  before  the  others  had 
taken  the  oath  was  not  lawful,  and  the  board 
thus  constituted  could  take  no  valid  action. 
Austell  L-.  Atlanta,  100  Ga.  182,  27  8.  E.  983. 

33.  Abney  x.  Clark,  87  Iowa  727,  55  N.  W. 
6;  Union  Pac.  E.  Co.       Leavenworth,  etc., 

Co.,  29  Fed.  728.  See  also  In  re  New 
York,  1  Cai.  (N.  Y.)  507.  But  see  Weir  v. 
St.  Paul,  etc.,  R.  Co.,  18  Minn.  155  (hold- 
ing that  a  statute  is  not  unconstitutional  be- 
cause it  does  not  provide  for  allowing  the 
landowners  to  be  heard  upon  the  appointment 
of  the  commissioners)  ;  Menges  t.  Albany,  56 
N.  Y.  374  [approved  in  Matter  of  New  York, 
20  Misc.  (N.  Y.)  520,  46  N.  Y.  Suppl.  640] 
(holding  that  the  action  of  the  court  must  be 
independent  and  untrammeled) . 

Time  of  making  decision. —  If  the  parties 
appear  before  the  judge  at  the  time  and  place 
designated,  and  are  fully  heard  on  the  mat- 
ter of  the  appointment,  the  judge  may  take 
time  for  his  decision,  and  an  order  of  appoint- 
ment subsequently  made  and  signed  by  him 
is  valid.  Lehigh  Valley  R.  Co.  v.  Dover,  etc., 
R.  Co.,  43  N.  J:  L.  528. 

Notice. —  It  is  not  necessary  that  a  notice 
as  to  the  time  and  place  of  the  appointment 
of  commissioners  should  contain  a  descrip- 
tion of  the  land  to  be  taken.  Doughty  v. 
Somerville,  etc.,  R.  Co.,  21  N.  J.  L.  442. 

By  whom  sufficiency  determined. —  The 
sufficiency  of  the  notice  is  a  question  for  the 
tribunal  to  Avhich  the  application  for  appoint- 
ment of  commissioners  was  made.  Coster  v. 
New  Jersey  R.,  etc.,  Co.,  23  N.  J.  L.  227. 

Time  when  objection  may  be  made. — Where 
the  landoAvners  have  no  notice  of  the  appli- 
cation for  the  appointment  of  viewers,  the 
objection  to  the  preliminary  proceedings  and 
to  the  petition  are  in  time  if  made  after  the 
report  of  viewers  is  returned.  O'Hara  v. 
Pennsylvania  R.  Co.,  25  Pa.  St.  445. 
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34.  West  Jersey,  etc.,  R.  Co.  v.  Ocean  City 
R.  Co.,  61  N.  J.  L.  506,  39  Atl.  1024;  In  re 
(iuigley,  3  Penr.  &  W.  (Pa.)  139;  Moore  c. 
Superior,  etc.,  R.  Co.,  34  Wis.  173. 

Necessity  for  written  application. —  In  In- 
diana the  application  need  not  be  in  writing 
(Swinney  v.  Ft.  Wayne,  etc.,  R.  Co.,  59  Ind. 
205)  ;  but  in  New  Jersey  it  must  (Vail  v. 
Morris,  etc.,  R.  Co.,  21  N.  J.  L.  189). 

35.  Coster  v.  New  Jersey  R.,  etc.,  Co.,  23 
N.  J.  L.  227;  Vail  v.  Morris,  etc.,  R.  Co.,  21 
N.  J.  L.  189;  In  re  Cleveland,  etc.,  R.  Co.,  2 
Pittsb.  Leg.  J.  (Pa.)  348.  Where  an  act  au- 
thorizing a  city  to  condemn  lands  for  street 
purposes  required  that  the  common  council 
should  declare  by  resolution,  adopted  by  a 
two-thirds  vote,  that  the  city  has  determined 
to  take  such  lands,  it  was  held  that  unless  it 
appeared  that  the  resolution  was  adopted  by 
a  two-thirds  vote  the  court  had  no  jurisdic- 
tion to  appoint  commissioners.  In  re  Buffalo, 
78  N.  Y.  362. 

36.  .^.tna  Mills  v.  Waltham,  126  Mass.  422; 
West  Jersey,  etc.,  R.  Co.  r.  Ocean  City  R. 
Co.,  61  N.  J.  L.  506,  39  Atl.  1024;  Hays  v. 
Risher,  32  Pa.  St.  169;  Graff's  Case,  23  Pa. 
Co.  Ct.  349.  On  an  application  for  the  ap- 
pointment of  commissioners  as  a  general  rule 
the  only  inquiry  that  will  be  made  is  whether 
tlie  applicant  has  the  prima  facie  right.  Mor- 
ris, etc..  R.  Co.  V.  Hudson  Tunnel  R.  Co.,  38 
N.  J.  L.  548;  Delaware,  etc.,  R.  Co.  v.  Hud- 
son Tunnel  R.  Co.,  38  N.  J.  L.  17. 

If  the  court  finds  that  the  land  sustains  no 
injury  for  which  the  owner  would  be  entitled 
to  compensation,  the  application  should  be 
denied,  since  the  appointment  Avould  be  use- 
less. In  re  Grade  Crossing  Com'rs,  166  N.  Y, 
69,  59  N.  E.  706. 

Mandamus. —  The  proper  remedy  for  the  re- 
fusal to  appoint  the  commissioners  upon  a 
proper  application  being  made  therefor  is 
mandamus.  Illinois  Cent.  R.  Co.  v.  Rucker, 
14  111.  353;  Western  Union  R.  Co.  r.  Dickson, 
30  Wis.  389. 

37.  Doughty  v.  Somerville.  etc.,  R.  Co.,  21 
N.  J.  L.  442. 

38.  Dallas,  etc.,  R.  Co.  r.  Day,  3  Tex.  Civ. 
App.  353,  22  S.  W.  538.  Compare  Swinney 
v.  Ft.  Wavne,  etc.,  R.  Co.,  59  Ind.  205. 

39.  In  re  Buffalo,  78  N.  Y.  362;  In  re  Ncav 
York,  etc..  Midland  R.  Co.,  40  How.  Pr. 
(N.  Y.)  335.  See  also  In  re  New  York,  etc., 
R.  Co.,  102  N.  Y.  704,  2  N.  E.  559  [reversing 
40  Hun  130].  Compare  In  re  New  York,  1 
Cai.  (N.  Y.)  507. 

Failure  to  name  true  owner. —  On  a  certio- 
rari, if  it  appear  that  the  petitioning  compnny 
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others.'*'^  If  commissioners  die,^^  or  refuse  to  serve,"^^  or  cannot  agree  upon  the 
damages,  others  may  be  appointed/'"  Tlie  same  persons  may  be  appointed  to  act 
on  several  distinct  applications  in  connection  with  the  same  improvement."*^ 
It  is  too  late  to  raise  the  question  of  the  legality  of  the  appointment  of  a 
commissioner  after  the  report  of  the  commissioners  has  been  confirmed  by  a  com- 
petent tribunal."'' 

(ill)  QuALiFiCATioxs.  All  provisions  as  to  the  qualifications  of  commissioners 
must  be  strictly  observed.""''  The  commissioners  should  be  fair  and  impartial  men, 
disinterested,  and  indifferently  chosen  and  appointed  between  the  parties."^'  That 


knew  the  name  of  the  owner  of  the  land  and 
in  its  application  for  appointment  of  com- 
missioners did  not  give  the  name  of  such 
owner,  but  named  as  owner  another  person 
known  by  it  not  to  have  any  interest  in  the 
land,  the  order  appointing  commissioners  will 
be  set  aside,  at  the  instance  of  the  real  owner 
and  the  person  named  as  owner.  Chambers  v. 
Carteret,  etc.,  R.  Co.,  54  N.  J.  L.  85,  22  Atl. 
995. 

40.  Vail  V.  Morris,  etc.,  R.  Co.,  21  N.  J.  L. 
189. 

41.  State  V.  National  Docks,  etc..  Connect- 
ing R.  Co.,  54  N.  J.  L.  180,  23  Atl.  686. 

42.  Cincinnati,  etc.,  R.  Co.  v.  Sundry  Per- 
sons, 1  Ohio  Dec.  (Reprint)  326,  7  West. 
L.  J.  265;  Spring  Grove  Cemetery  v.  Cincin- 
nati, etc.,  R.  Co.,  1  Ohio  Dec.  (Reprint)  316, 
7  West.  L.  J.  251. 

Notice. —  If  one  of  the  commissioners  fails 
to  accept  the  appointment  and  another  person 
is  chosen  in  his  place,  the  parties  interested 
should  have  notice  of  the  new  appointment. 
State  V.  Plainfield,  41  N.  J.  L.  138. 

43.  Hay  v.  U.  S.  Pipe  Line,  8  Kulp  (Pa.) 
112. 

44.  Readington  Tp.  r.  Dilley,  24  N.  J.  L. 
209. 

45.  Astor  V.  New  York,  62  N.  Y.  588; 
Morris  v.  New  York,  55  Hun  (N.  Y.)  476,  8 
N.  Y.  Suppl.  763. 

46.  Fore  r.  Hoke,  48  Mo.  App.  254. 

Application  of  rule. —  Where  a  statute  re- 
quires that  the  commissioners  shall  belong  to 
difi'erent  political  parties,  this  requirement 
must  be  observed.  Loucheim  r.  Hemsley.  59 
N.  J.  L.  149,  35  Atl.  795. 

47.  California. —  Reclamation  Dist.  No.  542 
V.  Turner,  104  Cal.  334,  37  Pac.  1038. 

Illinois. — Rock  Island,  etc.,  R.  Co.  v.  Lvnch, 
23  HI.  645. 

Indiana. —  See  McMahon  r.  Cincinnati,  etc., 
Short  Line  R.  Co.,  5  Ind.  413. 

Mississijipi. —  INIadden  v.  Louisville,  etc.,  R. 
Co.,  66  Miss.  258.  6  So.  181 ;  White  r.  Mem- 
phis, etc.,  R.  Co.,  64  Miss.  566,  1  So.  730. 

New  Jersey. —  State  v.  Jersey  City,  25 
N.  J.  L.  309. 

Neio  York. —  In  rc  Buffalo  Terminal  R.  Co., 
16  N.  Y.  App.  Div.  515,  44  N.  Y.  Suppl.  1012; 
In  re  Rochester,  10  N.  Y.  Suppt.  436. 

Wisconsin. —  Powers  v.  Bears,  12  Wis.  213, 
78  Am.  Dec.  733. 

See  18  Cent.  Dig.  tit  "  Eminent  Domain," 
§  581. 

Who  are  disinterested. —  WHiere  the  statute 
makes  the  viewers  of  a  proposed  road  merely 
advisory  to  the  county  commissioners,  and 


the  owner  may  appeal  to  the  district  court 
and  liave  there  a  trial  by  jury,  the  fact  that 
one  of  the  viewers  was  a  petitioner  for  the 
opening  of  the  road  does  not  affect  the  valid- 
ity of  the  proceedings.  Crowley  r.  Gallatin 
County  Com'rs,  14  Mont.  292,  36  Pac.  313. 
So  one  is  not  disqualified  as  a  commissioner 
because  he  is  the  brother-in-law  of  the  mem- 
ber of  a  firm  who  owns  land  affected  by  the 
proceedings  {In  re  Ogden  St.,  63  Hun  (N.  Y.^) 
188,  17  N.  Y.  Suppl.  744,  22  N.  Y.  Civ.  Proc. 
12  [reversing  16  N.  Y.  Suppl.  464,  21  N.  Y. 
Civ.  Proc.  201]  ;  or  because  he  is  a  trustee 
for  infant  children  who  owned  a  small  piece 
of  the  land  taken  {In  re  South  Seventh  St., 
48  Barb.  (N.  Y.)  12)  ;  or  because  he  was 
formerly  a  stock-holder  in  the  petitioning 
company  {In  re  Brooklyn  El.  R.  Co.,  32  N.  Y. 
App.  Div.  221,  52  N.  Y.  Suppl.  997);  or 
because  he  was  formerly  in  the  employ  of  the 
cit}'  which  is  seeking  to  condemn  the  land,  and 
that  he  is  now  sometimes  employed  hy  it  (Mat- 
ter of  New  York,  20  Misc.  '(N.  Y.)  520. 
40  N.  Y.  Suppl.  640).  So  it  has  been  held 
that  a  commissioner  appointed  by  special 
statute  to  award  damages  for  property  taken 
in  laying  out  a  highway  is  not  rendered  in- 
competent from  the  fact  of  his  owning  land 
which  has  been  taken  for  the  improvement. 
A  commissioner  is  a  quasi-judicial  officer 
only  and  is  not  within  the  application  of 
the  maxim  precluding  a  person  from  acting 
as  judge  in  his  own  case  (Matter  of  South- 
ern Boulevard,  3  Abb.  Pr.  N.  S.  (N.  Y.) 
447)  ;  and  it  is  no  objection  that  a  commis- 
sioner is  in  favor  of  the  improvement,  ad- 
vocates having  it  made,  and  that  he  will  in 
common  with  the  public  generally  derive 
some  indirect  benefit  from  it  ( State  v.  Hen- 
nepin County  Dist.  Ct.,  50  Minn.  14,  52 
N.  W.  222).  A  statute  requiring  that  the 
commissioners  shall  be  disinterested  free- 
holders of  the  city  means  that  they  shall  be 
freeholders  having  no  particular  interest  in 
the  property  to  be  affected  by  the  improve- 
ment, and  not  that  they  shall  be  wholly  free 
from  anv  interest  as  taxpayers.  Bridgeport 
r.  Giddings,  43  Conn.  304. 

Who  are  considered  disqualified  because  of 
interest.  Persons  having  pecuniary  interests 
in  the  land  affected  by  the  proceedings 
(Kings  Lake  Drainage,  etc.,  Dist.  v.  Jami- 
son, 176  Mo.  557,  75  S.  W.  679)  ;  the  father- 
in-law  of  a  person  financially  interested 
(Bradley  v.  Frankfort,  99  Ind.  417)  ;  one  who 
has  a  sister-in-law  or  niece  Avho  has  adja- 
cent land  (High  r.  Big  Creek  Ditching  Assoc., 
44  Ind.  356) ;  or  one  who  has  formerly  par- 

[XI,  M,  2.  b,  (ill)] 


•SSO    [15  Cyc] 


EMINENT  DOMAIN 


a  person  lias  expressed  an  opinion  on  the  question  of  tlie  damages  is  ordinarily  a 
disqoalitication.^*^  It  is  usually  provided  that  commissioners  shall  be  freeholders.^'-* 
It  should  appear  in  the  record  of  the  proceedings  that  the  conunissioners  possessed 
Ihe  prescribed  qualifications.^*^  A  party  having  knowledge  of  the  disqualification 
of  a  commissioner  must  object  to  liis  acting  as  such  when  informed  of  such  dis- 
qualification or  else  he  will  thereafter  be  considered  as  having  waived  the  same.-'"'* 
(iy)  Oath.    Commissioners  must  usually  be  sworn,^^  and  when  the  form  of 


ticipated  in  appraising  the  value  of  the  iden- 
tical property  as  a  member  of  a  real  estate 
board  (State  v.  Hennepin  County  Dist.  Ct., 
87  Minn.  268,  91  N.  W.  1111)  ;  a  stock-holder 
in  a  corporation  which  is  a  party  to  a  con- 
demnation proceeding  (Rock  Island,  etc.,  R. 
Co.  V.  Lynch,  23  111.  645.  Compare  Stacey 
V.  Beloit,  etc.,  R.  Co.,  16  Wis.  635)  ;  one  who 
after  being  appointed  a  commissioner  and 
entering  upon  his  duties  was  retained  by  one 
of  the  parties  to  the  proceeding  as  attorney, 
to  defend  a  suit  against  him,  even  though 
the  attorney  for  the  other  party  has  known 
the  fact,  and  did  not  complain  until  the  re- 
port was  filed  (Douglass  v.  Byrnes,  63  Fed. 
16)  ;  so  a  resident  of  a  municipality  seeking 
to  condemn  land  although  not  a  taxpayer  is 
disqualified  {In  re  Rochester,  10  N.  Y.  Suppl. 
436.  See  also  Haverhill  Bridge  v.  Essex 
County,  103  Mass.  120,  4  Am.  Rep.  518); 
imless  the  legislature  has  provided  that  the 
commissioners  shall  be  residents  of  the  mu- 
laicipfality  in  which  the  land  lies  which  is 
taken  for  municipal  purposes  (Bridgeport  v. 
Oiddings,  43  Conn.  304 ;  Minneapolis  v.  Wil- 
kin, 30  Minn.  140,  14  N.  W.  581;  Loucheim 
i;.  Hemsley,  59  N.  J.  L.  149,  35  Atl.  795; 
Green  v.  Perth  Amboy,  57  N.  J.  L.  351,  31 
Atl.  980). 

48.  Reading-ton  Tp.  v.  Dilley,  24  N.  J.  L. 
209;  In  re  Albany  St.,  6  Abb.  Pr.  (N.  Y.) 
273.  In  a  Pennsylvania  case  it  is  held  that, 
although  a  viewer  expressed  an  opinion  in 
another  somewhat  similar  case  that  no  man 
ought  to  have  a  cent  of  damages  on  account 
Qii  the  railroad  passing  over  his  land,  this 
does  not  render  him  incompetent  to  serve. 
Cringrich  f.  Harrisburg,  etc.,  R.  Co.,  1  Pear- 
son 74. 

49.  Connecticut. —  Bridgeport  v.  Giddings, 
43  Conn.  304. 

Indiana. —  Louisville,  etc.,  R.  Co.  v.  Dry- 
den,  39  Ind.  393. 

Minnesota. —  Minneapolis  v.  Wilkin,  30 
Minn.  140,  14  N.  W.  581. 

Mississippi. —  White  v.  Memphis,  etc.,  R. 
Co.,  64  Miss.  566,  1  So.  730;  Cage  v.  Trager, 
60  Miss.  563. 

Missouri. —  Fore  r.  Hoke,  48  Mo.  App.  254. 

New  Jersey. —  Readington  Tp.  v.  Dilley,  24 
^J.  J.  L.  209. 

Pennsylvania. —  Mulholland  v.  Rush  Brook 
Water  Co.,  7  Lack.  Leg.  N.  1. 

West  Virginia. —  Charleston,  etc.,  Bridge 
€o.  V.  Comstock,  36  W.  Va.  263,  15  S.  E. 
69;  Doddridge  County  Sup'rs  v.  Stout,  9 
W.  Va.  703. 

Wisconsin. —  State  v.  Wilson,  17  Wis.  687. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain," 
§.  581. 
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Although  the  constitution  provides  for  as- 
sessment by  freeholders  a  statute  is  not  void 
because  it  provides  for  an  assessment  by 
householders,  since  it  may  be  enforced  by  re- 
quiring the  commissioners  to  be  freeholders. 
Shively  v.  Lankford,  174  Mo.  535,  74  S.  W. 
835. 

50.  Fore  v.  Hope,  48  Mo.  App.  254;  Lou- 
oheim  v.  Hemsley,  59  N.  J.  L.  149,  39  Atl. 
795;  Green  v.  Perth  Amboy,  57  N.  J.  L.  351, 
31  Atl.  980;  Harris  v.  Jersey  City,  38 
N.  J.  L.  85 ;  Bramhall  v.  Bayonne,  35  N.  J.  L. 
476.  Contra,  Chicago,  etc.,  R.  Co.  v.  Cham- 
berlane,  84  111.  333 ;  American  Cannel  Coal 
Co.  V.  Huntington,  etc.,  R.  Co.,  130  Ind.  98,  29 
N.  E.  566,  qualifications  presumed. 

The  affidavits  of  the  viewers  cannot  be  re- 
sorted to  in  order  to  supply  defects  in  the 
record.  Northern  Pac.  Terminal  Co.  v.  Port- 
land, 14  Oreg.  24,  13  Pac.  705. 

In  Mississippi  the  rule  is  that  if  the  pro- 
ceeding is  before  a  ministerial  officer,  it  must 
appear  of  record  that  the  commissioners 
were  duly  qualified.  Madden  v.  Louisville, 
etc.,  R.  Co.,  66  Miss.  258,  6  So.  181;  White 
V.  Memphis,  etc..  Traction  Co.,  64  Miss.  550, 
1  So.  730;  Board  of  Levee  Com'rs  v.  Allen, 
60  Miss.  93.  But  it  is  otherwise  where  the 
proceeding  is  before  a  judicial  tribunal.  Cage 
V.  Trager,  60  Miss.  563. 

51.  Indiana. —  Bradley  v.  Frankfort,  99 
Ind.  417. 

Minnesota. —  State  V.  Hennepin  County 
Dist.  Ct.,  50  Minn.  14,  52  N.  W.  222. 

Neio  Hampshire. —  Crowell  v.  Londonderry, 
63  N.  H.  42. 

New  York. —  Matter  of  Gilroy,  85  Hun 
424,  32  N.  Y.  Suppl.  891;  In  re  New  York, 
etc.,  R.  Co.,  35  Hun  575;  Matter  of  Summit 
Ave.,  35  Misc.  59,  71  N.  Y.  Suppl  207. 

Pennsylvania. —  Gingrich  v.  Harrisburg, 
etc.,  R.  Co.,  1  Pearson  74;  Mulholland  v. 
Rush  Brook  Water  Co.,  7  Lack.  Leg.  N.  1. 

West  Virginia. —  Doddridge  County  Sup'rs 
V.  Stout,  9  W.  Va.  703. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain," 
§  581. 

52.  Keenan  v.  Dallas  County  Com'rs  Ct., 
26  Ala.  568;  Ohio,  etc.,  R.  Co.  v.  Barker, 
134  111.  470,  25  N.  E.  785;  Matter  of  Nice- 
town  Lane,  11  Phila.  (Pa.)  377;  Dallas, 
etc.,  R.  Co.  V.  Day,  3  Tex.  Civ.  App.  353,  22 
S.  W.  538. 

Where  a  statute  does  not  require  commis- 
sioners to  be  sworn  it  is  not  necessary.  Mil- 
ler V.  Craig,  11  N.  J.  Eq.  175. 

Time  for  taking  oath. —  In  Cory  v.  Chicago, 
etc.,  R.  Co.,  100  Mo.  282,  13  S.  W.  346,  it 
was  decided  that  it  is  not  requisite  that  the 
oath  be  taken  before  commissioners  enteB 
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the  oath  is  prescribed  it  must  be  substantially  followed.^*  It  has  been  held  that 
the  report  must  show  that  the  commissioners  were  properly  sworn,^^  and  there  is 
a  decision  that  the  form  of  oath  prescribed  must  be  fully  set  out  and  that  a  recital 
in  the  return  that  they  were  duly  sworn  before  acting  is  insufficient.^*^ 

(v)  Powers.  Commissioners  have  no  powers  otlier  than  those  conferred  by 
the  statute  under  which  they  are  proceeding.^^  When  commissioners  make  and 
lile  their  report  all  their  powers  and  functions  are  ended,  unless  the  court  on  a 
proper  application  refers  the  matter  back  to  them  for  further  action.^^ 

(vi)  Notice  of  Time  of  Meeting  and  of  Eilino  Report.  It  is  essential 
to  the  validity  of  the  proceedings  that  a  notice  of  the  time  and  place  when  and 
where  the  commissioners  will  meet  to  view  the  property  and  assess  the  damages 
shall  be  given  to  the  parties  interested.^^    The  court  appointing  the  commissioners 


upon  their  duties,  if  their  affidavit  is  at- 
tached to  their  return.  Bu,t  see  In  re  Cam- 
bria St.,  75  Pa.  St.  357,  holding  that  the  rule 
in  Pennsylvania  is  that  they  must  be  sworn 
before  they  view  the  premises. 

By  whom  sworn. —  A  justice  of  the  peace 
who  has  removed  from  the  district  for  which 
he  was  elected  thereby  vacates  his  office  and 
cannot  administer  the  oath.  In  re  Clinton 
Tp.  Road,  3  Pa.  Co.  Ct.  170;  In  re  East  Penn 
Tp.  Road,  2  Pa.  Co.  Ct.  453.  Although  a 
statute  authorizes  the  viewers  to  administer 
the  oath  to  each  other,  one  viewer  cannot 
swear  himself,  nor  can  he  authorize  another 
person,  who  is  not  a  viewer,  to  swear  him. 
In  re  Clinton  Tp.  Road,  3  Pa.  Co.  Ct.  170. 

53.  Bohlman  r.  Green  Bay,  etc.,  R.  Co.,  40 
Wis.  157. 

Proper  form  when  oath  not  prescribed. — 
Shoemaker  v.  U.  S.,  147  U.  S.  282,  13  S.  Ct. 
361,  37  L.  ed.  170. 

54.  Wilkinson  r.  Trenton,  35  N.  J.  L.  485 ; 
Matter  of  Gilroy,  85  Hun  (N.  Y.)  424,  32 
N.  Y.  Suppl.  891. 

Oath  held  sufficient  under  statuta. —  Under 
a  statute  requiring  viewers  to  make  oath  to 
perform  their  duties  impartially,  and  accord- 
ing to  the  best  of  their  judgment,  it  was  held 
that  an  oath  binding  them  "  to  the  faithful 
discharge  of  their  duties  "  was  sufficient. 
In  re  Cambria  St.,  75  Pa.  St.  357.  Compare 
Matter  of  Nicetown  Lane,  11  Phila.  (Pa.) 
377. 

55.  Matter  of  Nicetown  Lane,  11  Phila. 
(Pa.)  377.  But  see  Dallas,  etc.,  R.  Co.  v. 
Day,  3  Tex.  Civ.  App.  353,  22  S.  W.  538 
(holding  that  if  the  statute  does  not  require 
the  oath  to  be  in  writing  parol  evidence  is 
admissible  to  show  that  the  commissioners 
were  sworn)  ;  Sutter  County  v.  McGrill,  130 
Cal.  124,  62  Pac.  412  (holding  that  in  an 
action  brought  by  a  county  to  condemn  lands 
for  a  highway,  the  burden  of  proof  is  on  the 
owner  of  the  land  to  show  that  the  jurors 
were  not  duly  sworn ) . 

56.  Keenan  v.  Dallas  County,  26  Ala.  567. 
But  see  Hannibal,  etc.,  R.  Co.  v.  Morton,  27 
Mo.  317,  holding  that  it  will  be  presumed 
that  the  oath  was  in  proper  form  and  duly 
administered. 

57.  Wabash  R.  Co.  v.  Fort  Wayne,  etc., 
Traction  Co.,  161  Ind.  295,  67  N.  E.  674; 
In  re  Hamilton  Ave.,  14  Barb.  (N.  Y.)  405; 
Penniraan  v.  St.  Johnsbury,  54  Vt.  306.  See 


also  Bennett  v.  Boyle,  40  Barb.  (N.  Y.)  551; 
Boston,  etc.,  R.  Co.  v.  Troy,  etc.,  R.  Co.,  58 
How.  Pr.  (N.  Y.)  167;  Rutland-Canadian 
R.  Co.  V.  Central  Vermont  R.  Co.,  72  Vt.  128, 
47  Atl.  399.  Commissioners  appointed  in  one 
county  have  no  power  to  assess  damages  to 
lands  lying  in  another  county.  Pendleton, 
etc..  Turnpike  Co.  v.  Barnard,  40  Ind.  146, 
construing  Indiana  act  of  March  11,  1867. 

58.  In  re  New  York,  etc.,  R.  Co.,  35  Hun 
(N.  Y.)  232. 

Powers  not  exhausted  by  void  appraisal. — 
Appraisers  appointed  to  assess  damages  for 
the  location  of  a  railway  made  their  assess- 
ment when  only  the  center  line  of  the  road 
had  been  designated,  and  before  its  width 
had  been  defined.  The  center  line  was  sub- 
sequently relocated  by  the  company,  and  a 
road  six  rods  wide  was  staked  out,  where- 
upon the  appraisers  reassessed  the  damages. 
It  was  held  that  as  the  first  appraisal  was 
void  the  appraisers  had  not  thereby  exhausted 
their  powers.  Williams  v.  Hartford,  etc., 
R.  Co.,  13  Conn.  397. 

59.  Connecticut. —  Williams  v.  Hartford, 
etc.,  R.  Co.,  13  Conn.  397. 

Indiana. —  See  Columbia,  etc.,  R.  Co.  v. 
Richardson,  7  Ind.  543. 

Maine. —  Coleman  v.  Andrews,  48  Me. 
562. 

Minnesota. —  Minneapolis,  etc.,  R.  Co.  v. 
Kanne,  32  Minn.  174,  19  N.  W.  975;  Lohman 
V.  St.  Paul,  etc.,  R.  Co.,  18  Minn.  174. 

Missouri. —  Roosa  v.  St.  Joseph,  etc.,  R.  Co., 
114  Mo.  508,  21  S.  W.  1124;  Thompson  v. 
Chicago,  etc.,  R.  Co.,  110  Mo.  147,  19  S.  W. 
77;  St.  Joseph,  etc.,  R.  Co.  v.  Shambaugh, 
106  Mo.  557,  17  S.  W.  581. 

New  -Jersey. —  Wilkinson  v.  Trenton,  35 
N.  J.  L.  485. 

Texas. —  Gulf,  etc.,  R.  Co.  v.  Southwestern 
Tel.,  etc.,  Co.,  18  Tex.  Civ.  App.  500,  45  S.  W. 
151;  Adams  v.  San  Angelo  Water- Works  Co., 
(Civ.  App.  1894)  25  S.  W.  165. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  o86. 

Time  of  notice. —  A  notice  given  the  day 
before  to  the  party  interested  who  resides 
within  eighty  rods  of  the  place  of  meeting 
and  who  instead  of  requesting  delay  returned 
an  answer  protesting  against  the  authority  of 
the  commissioners  is  sufficient  in  point  of 
time.  Williams  v.  Hartford,  etc.,  R.  Co.,  13 
Conn.  397. 
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should  fix  the  time  and  place  for  their  ineeting/'*^  but  the  court  has  no  power  to 
shorten  the  time  prescribed  by  statute.*'^  It  should  distinctly  appear  upon  the 
face  of  the  proceedings  that  reasonable  notice  of  the  time  and  place  of  meetuig 
was  given,^^  and  a  recital  in  the  report  of  the  commissioners  that  it  was  given  is 
not  sufficient  23roof  of  the  fact.^^  It  is  sometimes  provided  that  the  parties  inter- 
ested shall  have  notice  of  the  filing  of  the  report.^'' 

(vii)  Conduct  of  Proceedings.  It  has  ])een  said  that  proceedings  of  this 
class  are  special  and  bear  little  resemblance  to  ordinary  legal  trials.  The  kw 
contemplates  simplicity  as  far  as  possible  in  regard  to  the  practice.^^  Commission- 
ers have  the  right  to  hear  the  proofs  and  allegations  in  such  order  as  they  may 
deem  most  conducive  to  justice  between  the  parties  and  to  decide  which  party 
shall  open  and  close  the  argument.^'  Commissioners  should  act  without  unreason- 
able delay although  they  may  after  legally  convening  adjourn  for  a  reasonable 


Contents. —  If  the  notice  states  the  sub- 
stance of  the  petition  and  the  order  it  is 
sufficient.  Harvey  v.  Lloyd,  3  Pa.  St.  331. 
See  also  Wilkinson  v.  Trenton,  35  N.  J.  L. 
485. 

Certainty  as  to  place. —  The  notice  must  be 
precise  as  to  the  place  of  meeting.  A  notice 
appointing  the  meeting  to  be  held  at  a  village 
embracing  two  square  miles  of  territory  does 
not  properly  fix  the  place.  Minnesota,  etc., 
R.  Co.  V.  Kanne,  32  Minn.  174,  19  N.  W.  975. 

Notice  after  adjournment. —  Where,  after 
notice  to  all  persons  interested,  highway  com- 
missioners view  the  route  for  the  liighway, 
and  then  adjourn  to  a  certain  time  and  place 
to  locate  the  way  and  assess  the  damages,  it 
is  not  necessary  to  give  a  new  notice  as  to  the 
time  and  place  to  which  the  adjournment  was 
had.  Commonwealth  v.  Berkshire  County 
Com'rs,  8  Pick.  (Mass.)  343. 

Notice  to  each  owner  is  necessary.  Reiten- 
baugh  V.  Chester  Valley  R.  Co.,  21  Pa.  St. 
100. 

Notice  given  by  posting  in  public  places. — 

Wagner  v.  Salzburg  Tp.,  132  Pa.  St.  636,  19 
Atl.  294. 

Mode  of  service. —  Matter  of  New  York, 
etc.,  R.  Co.,  40  How.  Pr.  (N.  Y.)  335. 

60.  Chicago,  etc.,  R.  Co.  v.  Chamberlain,  84 
111.  333 ;  Spring  Grove  Cemetery  v.  Cincinnati, 
etc.,  R.  Co.,  1  Ohio  Dec.  (Reprint)  343,  7 
West.  L.  J.  392.  See  also  Gill  v.  Milwaukee, 
etc.,  R.  Co.,  76  Wis.  293,  45  N.  W.  23. 

61.  Manhattan  R.  Co.  v.  Stroub,  68  Hun 
(N.  Y.)  90,  22  N.  Y.  Suppl.  602. 

62.  Woodruff  v.  Orange,  32  N.  J.  L.  49. 
See  also  Coleman  v.  Andrews,  48  Me.  562. 
Compare  Imler  v.  Springfield,  30  Mo.  App. 
669,  holding  that  where  it  is  conceded  that 
the  sum  adjudged  as  damages  is  not  too 
large  the  judgment  will  not  be  reversed,  be- 
cause the  record  fails  to  show  that  proper 
notice  was  given  of  the  condemnation  pro- 
ceedings. 

63.  Adams  v.  San  Angelo  Water-Works  Co., 
(Tex.  Civ.  App.  1894)  25  S.  W.  165. 

64.  New  Orleans,  etc.,  R.  Co.  v.  Bougere, 
23  La.  Ann.  803 ;  In  re  Exchange  Alley,  4 
La.  Ann.  4 ;  In  re  Albany  St.,  6  Abb.  Pr. 
(N.  Y.)  273. 

A  tenant  whose  name  does  not  appear  in 
the  commissioners*  report  because  he  failed 
to  make  his  interest  known  to  them  is  not 
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entitled  to  notice.  Whalen  f.  Bates,  19  R.  I. 
274,  33  Atl.  224. 

Constructive  notice. —  Owners  are  not 
chargeable  with  constructive  notice  of  the 
filing  of  a  report  which  was  not  filed  until 
after  the  expiration  of  the  time  fixed  by  the 
court.    In  re  New  Orleans,  11  La.  Ann.  458. 

Second  notice. —  Where  there  has  been  a  re- 
consideration, a  correction,  and  a  redeposit  of 
the  report,  a  second  notice  need  not  be  given, 
unless  new  parties  have  been  brought  in. 
In  re  William,  etc.,  Sts.,  19  Wend.  (N.  Y.) 
678. 

Posting  notice  in  clerk's  office  sufficient  as 
to  non-residents. —  Chicago,  etc.,  R.  Co.  v. 
Swan,  120  Mo.  30,  25  S.  W.  534;  Mississippi 
River,  etc.,  R.  Co.  v.  Jones,  54  Mo.  App.  529, 
under  Missouri  statute. 

Notice  of  motion  to  confirm. —  The  party 
moving  for  a  confirmation  of  the  report  is  re- 
quired to  give  notice  of  such  motion.  In  re 
Metropolitan  El.  R.  Co.,  22  N.  Y.  Suppl.  128. 
A  failure  to  give  notice  of  such  motion  does 
not  deprive  the  court  of  jurisdiction.  Allen 
r.  Utica,  etc.,  R.  Co.,  15  Hun  (N.  Y.)  80, 
construing  N.  Y.  Laws  (1850),  c.  140,  §  17. 

In  New  Jersey  a  judge  who  appoints  com- 
missioners to  condemn  land  is  required  by 
statute  to  fix  a  day  in  the  order  of  appoint- 
ment on  or  before  which  the  report  of  the 
commissioners  shall  be  filed.  Bray  v.  Ocean 
City  R.  Co.,  60  N.  J.  L.  91,  36  Atl. '879. 

65.  Port  Huron,  etc.,  R.  Co.  v.  Voorheis, 
50  Mich.  506,  15  N.  W.  882;  Toledo,  etc.,  R. 
Co.  V.  Dunlap,  47  Mich.  456,  11  N.  W.  271. 
See  also  Sullivan  v.  Lafayette  Co.,  61  Miss. 
271. 

66.  Albany,  etc.,  R.  Co,  v.  Lansing,  16 
Barb.  (N.  Y.)  68. 

67.  Matter  of  Gilroy,  11  N.  Y.  App.  Div. 
65,  42  N.  Y.  Suppl.  640,  holding  that  commis- 
sioners cannot  be  removed  on  the  ground  that 
they  unnecessarily  delayed  to  decide  the  mat- 
ter submitted  to  them,  where  the  delay  was 
caused  by  the  election  and  qualification  of  one 
of  them  as  a  justice  of  the  supreme  court, 
and  there  is  nothing  to  show  that  the  re- 
maining commissioners  wilfully  neglected  to 
have  the  vacancy  filled. 

Action  should  not  be  delayed  by  a  stay  of 
proceedings.  In  proceedings  by  a  railroad 
company  to  condemn  easements  of  which  it  is 
already  in  possession,  a  stay  of  proceedings 
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length  of  tiiiie.^^  In  the  absence  of  a  contrary  showing  it  will  he  presumed  that 
tiie  proceedings  of  tlie  commissioners  were  correct  and  regular.^'*  All  the  com- 
missioners should  qualify,  meet,  and  consult,™  but  all  need  not  concur  as  to  the 
assessment.  The  decision  of  a  majority  and  a  report  made  in  accordance  there- 
with are  valid  and  binding.'^ 

(viii)  Viewing  the  Property.  It  is  the  duty  of  the  commissioners  or  view- 
ers to  go  upon  the  premises  and  examine  the  property,'^  and  it  is  perfectly  proper 


by  the  commissioners  will  not  be  granted, 
since  the  owner's  rights  may  be  protected  by 
an  application  for  a  stay  pending  an  appeal 
from  the  commissioners'  report.  Metropolitan 
El.  R.  Co.  V.  Siefke,  60  Hun  (N.  Y.)  584,  15 
N.  Y.  Suppl.  224. 

68.  Leavenworth,  etc.,  R.  Co.  v.  Meyer,  50 
Kan.  25,  31  Pac.  700. 

69.  Leavenworth,  etc.,  R.  Co.  r.  Meyer,  50 
Kan.  25,  31  Pac.  700.  See  also  Metropolitan 
R.  Co.  V.  Quincy  R.  Co.,  12  Allen  (Mass.) 
262.  • 

70.  Illinois. —  Ohio,  etc.,  R.  Co.  v.  Barker, 
134  111.  470,  25  N.  E.  785. 

Massachusetts. —  Plymouth  i'.  Plymouth 
County  Com'rs,  16  Gray  341. 

Ohio. —  In  re  Wells  County  Road,  7  Ohio  St. 
16. 

Oregon. —  Beekman  v.  Jackson  County,  18 
Oreg.  283,  22  Pac.  1074. 

Pennsylvania. —  In  re  Baltimore  Turnpike, 
5  Binn.  481.  See  also  In  re  Paschall  St.,  81 
Pa.  St.  818. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  589. 

Absence  from  meetings. —  The  fact  tliat 
one  of  the  commissioners  was  not  present  at 
most  of  the  meetings  does  not  invalidate  the 
proceeding  (Matter  of  Riverside  Ave.,  83  Hun 
(N.  Y.)  50,  31  N.  Y.  Suppl.  735)  ;  nor  does 
the  fact  that  while  the  commissioners  were 
viewing  the  premises  one  of  them  was  sepa- 
rated from  the  others  (Matter  of  New^  York, 
etc.,  R.  Co.,  63  How.  Pr.  (N.  Y.)  265). 

Consent  to  assessment  by  part  of  commis- 
sioners.—  In  Minnesota  it  is  held  that  a  stat- 
utory provision  for  the  appointment  of  three 
commissioners  is  for  the  benefit  of  the  land- 
owner is  not  jurisdictional,  and  may  be 
waived,  and  that  the  owner  may  consent  to 
an  assessment  by  two  of  the  three  commis- 
sioners. Minneapolis  v.  Wilkin,  30  Minn. 
140,  14  N.  W.  581. 

In  New  Jersey  the  rule  is  that  if  the  stat- 
ute requires  the  appointment  of  three,  a  re- 
•  port  of  two  is  void,  if  it  does  not  show  that 
the  third  was  present  and  sworn,  or  his  ab- 
sence is  accounted  for.  Smith  v.  Trenton 
Delaware  Falls  Co.,  17  N.  J.  L.  5. 

71.  Illinois. —  Ohio,  etc.,  R.  Co.  v.  Barker, 
134  HI.  470,  25  N.  E.  785. 

Indiana. — American  Cannel  Coal  Co.  v. 
Huntingburg,  etc.,  R.  Co.,  130  Ind.  98,  29 
N.  E.  566;  Beynon  r.  Brandywine,  etc..  Turn- 
pike Co.,  39  Ind.  129;  Piper  v.  Connersville, 
etc..  Turnpike  Co..  12  Ind.  400. 

Maine. —  In  re  Vassalborough,  19  Me.  338. 

Massachusetts. —  Plymouth  v.  Plymouth 
County  Com'rs,  16  Gray  341. 

Missouri. —  St.  Francois  County  v.  Marks, 
14  Mo.  537. 


New  York. — Matter  of  Brooklyn,  3  How.  Pr. 
(N.  Y.)  25. 

North  Carolina. — Austin  v.  Helms,  65  N.  C. 
560. 

Ohio. —  Young  r.  Buckingham,  5  Ohio  485. 

Oregon. —  Beekman  v.  Jackson  County,  18 
Oreg.  283,  22  Pac.  1074. 

Pennsylvania. — Moore  r.  Green,  etc.,  R.  Co.. 
3  Phila.  417 ;  In  re  Baltimore  Turnpike,  5 
Binn.  481. 

United  States. —  Union  Pac.  R.  Co.  v.  Bur- 
lington, etc.,  R.  Co.,  3  Fed.  106,  1  McCrary 
452. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  589. 

A  committee  agreed  on  and  appointed  in- 
stead of  a  jury  to  assess  the  damages  oc- 
casioned by  the  location  of  a  county  road 
cannot  act  by  a  majority ;  but  their  proceed- 
ings will  be  void,  unless  they  all  concur  in 
the  result  arrived  at.  McLellan  v.  County 
Com'rs,  31  Me.  390. 

In  New  York  by  statute  if  all  the  commis- 
sioners are  notified,  a  majority  may  act,  and 
in  the  absence  of  proof  to  the  contrary  the 
giving  of  notice  will  be  presumed.  Astor  r. 
New  York,  62  N.  Y.  580.  And  a  statute  pro- 
viding that  the  acts  of  two  out  of  three  com- 
missioners shall  be  valid  as  the  acts  of  all  are 
not  repugnant  to  the  constitutional  provision 
that  the  damage  is  to  be  assessed  by  not  less 
than  three  commissioners.  In  re  New  York, 
99  N.  Y.  569,  2  N.  E.  642  [affirming  34  Hun 
441]  ;  In  re  Broadway  Widening,  63  Barb. 
572  [distinguishing  Water  Com'rs  v.  Lansing, 
45  N.  Y.  19].  See  also  Van  Steenbergh  v. 
Bigelow,  3  Wend.  42. 

When  a  vacancy  occurs. —  It  has  been  held 
that  a  statute  authorizing  a  majority  of  a 
board  of  three  to  act  contemplates  a  full 
board,  and  that  therefore  if  a  vacancy  occurs 
in  a  board  of  three  commissioners,  provision 
being  made  by  law  for  filling  the  vacancy,  the 
two  remaining  commissioners  cannot  make  a 
valid  award  and  report.  Leavenworth,  etc., 
R.  Co.  V.  Meyer,  58  Kan.  305,  49  Pac.  89 
[distinguishing  Quayle  v.  Missouri,  etc.,  R. 
Co.,  63  Mo.  465,  on ^  the  ground  that  in  that 
case  no  provision  was  made  by  statute  for 
filling  the  vacancy].  Compare  People  v.  Syra- 
cuse, 63  N.  Y.  291,  holding  that  where  one  of 
three  commissioners  dies  after  the  award  of 
damages  is  made,  but  before  the  final  assess- 
ment of  benefits,  the  power  to  make  the  as- 
sessment is  not  extinguished,  but  may  be  ex- 
ercised by  the  surviving  commissioners,  if 
there  is  no  provision  in  the  statute  for  filling 
the  vacancy. 

72.  California. —  Western  Pac.  R.  Co.  r. 
Reed,  35  Cal.  621  :  Spring  Valley  Water 
Works  r.  San  Francisco,  22  Cal.  434. 
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for  tliem  to  act  upon  the  knowledge  thus  obtained,'^-'^  as  well  as  upon  tlie  testi- 
monj  of  witnesses.'''* 

(ix)  Findings  and  Report —  (a)  In  General,  Requirements  as  to  the  find- 
ings and  reports  of  commissioners  depend  largely  upon  particular  statutes,  and 
this  must  be  considered  in  connection  with  the  following  statements,  which, 
although  general  in  form,  depend  in  some  instances  for  their  correctness  upon 
such  statutes.  The  report  of  commissioners  should  show  upon  its  face  that  tliej 
have  acted  within  their  statutory  powers.'^  It  must  show  that  they  met  at  the 
proper  time  and  place  and  that  they  were  duly  sworn.'^^  An  award  to  be  good 
should  settle  and  determine  every  matter  that  is  submitted.*^'  It  should  be  definite 
and  certain  and  fix  beyond  doubt  or  question  the  rights  and  obligations  of  the  par- 
ties."^^  It  should  be  as  broad  as  the  submission.  If  it  is  not,  or  if  it  goes  outside 
of  aAd  beyond  the  submission,  it  is  not  binding  on  the  parties.''^  Commissioners 
in  making  their  award  should  have  regard  to  valid  stipulations  entered  into  by 
the  parties.^^  A  separate  report  is  not  required  for  each  tract  of  land  belonging 
to  the  same  owner,^^  and  one  report  may  embrace  awards  to  different  owners,^^ 


New  Jersey. —  Readington  Tp.  v.  Dilley,  24 
N.  J.  L.  209. 

New  York. —  Matter  of  Riverside  Ave.,  83 
Hun  50,  31  N.  Y.  Suppl.  735;  In  re  Kings 
County  El.  R.  Co.,  15  N.  Y.  Suppl.  516;  In  re 
New  York  EI.  R.  Co.,  8  N.  Y.  Suppl.  707; 
Matter  of  Central  Park  Com'rs,  54  How.  Pr. 
313;  In  re  William,  etc.,  Sts.,  19  Wend.  678. 

Pennsylvania. —  Pennsylvania  R.  Co.  V. 
Keiffer,  22  Pa.  St.  356. 

Vermont. —  Lyman  v.  Burlington,  22  Vt. 
131.  Where  the  statute  provides  that  the 
view  shall  be  made  by  three  viewers,  a  ma- 
jority of  whom  shall  concur,  all  the  viewers 
must  attend  and  be  sworn.  In  re  East  Penn 
Tp.  Road,  2  Pa.  Co.  Ct.  453. 

73.  Readington  Tp.  v.  Dilley,  24  N.  J.  L. 
209;  Matter  of  Guilford,  85  N.  Y.  App.  Div. 
207,  83  N.  Y.  Suppl.  312;  Daly  v.  Smith,  18 
N.  Y.  App.  Div.  194,  45  N.  Y.  Suppl.  785; 
Matter  of  Public  Parks,  53  Hun  (N.  Y.)  280, 
6  N.  Y.  Suppl.  750;  Matter  of  New  York, 
33  Misc.  (N.  Y.)  648,  68  N.  Y.  Suppl.  965; 
Pecksport  Connecting  R.  Co.  v.  West,  45  N.  Y. 
Suppl.  644;  In  re  Rochester,  20  N.  Y.  Suppl. 
506 ;  In  re  Kings  County  El.  R.  Co.,  15  N.  Y. 
Suppl.  516,  517;  In  re  New  York  El.  R.  Co., 
12  N.  Y.  Suppl.  857  ;  In  re  New  York  El.  R. 
Co.,  8  N.  Y.  Suppl.  707 ;  Matter  of  Buffalo,  1 
N.  Y.  St.  742 ;  Matter  of  Central  Park  Com'rs, 
54  How.  Pr.  (N.  Y.)  313;  Lyman  v.  Burling- 
ton, 22  Vt.  131;  Shoemaker  v.  U.  S.,  147 
U.  S.  282,  13  S.  Ct.  361,  37  L.  ed.  170. 

In  Pennsylvania  the  report  of  the  viewers 
appointed  in  the  condemnation  of  land  for 
railroad  purposes  must  be  based  upon  the  per- 
sonal observation  of  the  viewers,  and  their 
report  will  be  set  aside  if  the  view  was  made 
^vhile  the  ground  was  covered  with  snow,  and 
the  viewers  determined  the  character,  quality, 
and  value  of  the  land  from  the  testimony  of 
witnesses.  Jeffries  v.  Tuscarora  R.  Co.,  9  Pa. 
Dist.  17. 

74.  Western  Pac.  R.  Co.  v.  Reed,  35  Cal. 
621;  Lehigh  Valley  R.  Co.  v.  Dover,  etc.,  R. 
Co.,  43  N.  J.  L.  528 ;  Matter  of  Buffalo,  Sheld. 
(N.  Y.)  423;  In  re  William,  etc.,  Sts.,  19 
Wend.  (N.  Y.)  678;  Pennsylvania  R.  Co.  v. 
Keiffer,  22  Pa.  St.  356.    If  the  commissioners 
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hear  no  testimony,  but  act  on  a  view  of  the 
premises  and  on  their  knowledge  of  it  and  its 
surroundings,  their  determination  that  the 
benefits  equal  the  damages  will  not  be  dis- 
turbed. In  re  Newland  Ave.,  15  N.  Y.  Suppl. 
63. 

75.  New  Jersey  R.,  etc.,  Co.  v.  Suydam,  17 
N.  J.  L.  25. 

76.  Central  Pac.  R.  Co.  v.  Pearson,  35  Cal. 
247 ;  Virginia,  etc.,  R.  Co.  v.  Love  joy,  8  Nev. 
100. 

77.  Alfred  v.  Kankakee,  etc.,  R.  Co.,  92  HI. 
609;  In  re  New  York,  etc.,  R.  Co.,  35  Hun 
( N.  Y. )  232 ;  In  re  Germantown,  etc..  Turn- 
pike Road  Co.,  4  Rawle  (Pa.)  191.  See  also 
Neal  V.  Railroad  Com'rs,  85  Me.  62,  26  Atl. 
994. 

78.  MeCord  v.  Sylvester,  32  Wis.  451.  See 
also  Winchester,  etc.,  R.  Co.  v.  Washington, 
1  Rob.  (Va.)  67. 

79.  Alfred  v.  Kankakee,  etc.,  R.  Co.,  92 
111.  609.  See  also  Crangle  v.  Harrisburg,  1 
Pa.  St.  132.  It  is  error  for  commissioners  to 
provide  in  their  report  that  all  taxes  which 
are  a  lien  on  the  premises  shall  be  deducted 
from  the  award.  In  re  South  St.  Paul  St., 
85  Hun  (N.  Y.)  473,  -^3  N.  Y.  Suppl.  141. 

80.  In  re  New  York,  etc.,  R.  Co.,  102  N.  Y. 
704,  7  N.  E.  559  [reversing  2  How.  Pr.  N.  S. 
225  {affirmed  in  40  Hun  130)];  Matter  of 
New  York  El  R.  Co.,  76  Hun  (N.  Y.)  384,  28 
N.  Y.  Suppl.  110. 

81.  Doddridge  County  Sup'rs  v.  Stout,  9 
W.  Va.  703. 

82.  Troy,  etc.,  R.  Co.  v.  Cleveland,  6  How. 
Pr.  (N.  Y.)  238;  Tucker  v.  Erie,  etc.,  R.  Co., 
27  Pa.  St.  281.  But  see  Doddridge  County 
Sup'rs  V.  Stout,  9  W.  Va.  703. 

There  should  be  but  one  appraisal  and  but 
one  report,  although  different  persons  are 
vested  with  different  interests  in  any  par- 
ticular tract  taken.  Fitzpatrick  v.  Pennsyl- 
vania R.  Co.,  10  Phila.  (Pa.)  107. 

Lands  in  different  counties. —  Appraisers 
having  been  appointed  to  assess  damages  for 
land  taken  by  a  corporation  in  one  county,  the 
parties  by  agreement  submitted  the  que=;tion 
of  value  and  damages  to  land  in  n nether 
county  to  men  "  mutually  chosen "  by  the 
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but  the  amount  duo  eacli  iiuist  appear.^^  Where  different  matters  are  considered 
by  the  same  commissioners  tliey  should  make  separate  reports  as  to  eacli  of  these 
matters.^ 

{B)  Eorm  cuid  Contents.  A  report  is  not  necessarily  invalid  because  infor- 
mal,^^^  if  it  complies  in  substance  witli  the  prescribed  r'equisites.^^  A  statutory 
requirement  that  the  report  be  under  seal  is  directory  only.^'  It  has  been  held 
that  the  provisions  of  a  statute  prescribing  what  shall  be  contained  in  the  report 
of  commissioners  are  mandatory.^^  The  report  should  set  forth  the  quantity 
-quality 5^*^  and  value  of  the  land  taken  and  it  is  also  essential  that  it  must  con- 
tain a  specific  description  of  the  property  for  which  damages  are  assessed. So 
it  has  been  held  that  it  sliould  state  the  amount  of  the  damages    and  to  whom 


parties,  and  the  same  persons  were  chosen  as 
those  who  had  been  previously  appointed.  It 
was  held  that  they  acted  in  distinct  capacities 
in  respect  to  the  lands  in  the  different  coun- 
ties, and  that  separate  reports  were  neces- 
sary.   Smith  V.  Trenton  Delaware  Falls  Co., 

17  N.  J.  L.  5. 

83.  Jacobus  v.  Oakland,  42  Cal.  21.  See 
also  Tucker  v.  Erie,  etc.,  R.  Co.,  27  Pa.  St. 
281. 

84.  WHiere  a  proceeding  to  acquire  prop- 
erty for  opening  a  ncAV  street  and  a  proceed- 
ing for  the  discontinuance  of  an  existing  one 
are  consolidated  by  statutory  authority,  and 
the  same  commissioners  are  appointed  to  de- 
termine both  matters,  it  is  the  better  prac- 
tice for  such  commissioners  to  make  a  sepa- 
rate report  as  to  each  matter.  Matter  of  New 
York,  87  N.  Y.  App.  Div.  177,  84  N.  Y.  Suppl. 
18. 

85.  See  Herron  v.  Carson,  26  W.  Va.  62. 

86.  Morgan  v.  Chicago,  etc.,  R.  Co.,  39 
Mich.  675.  A  statute  requiring  a  copy  of  the 
appointment  of  the  commissioners  to  be  re- 
cited in  the  report  is  complied  with  if  the 
appointment  is  attached  to  the  report  and 
made  a  part  of  it.   Low  r.  Galena,  etc.,  R.  Co., 

18  111.  324. 

87.  Hanes  v.  North  Carolina  R.  Co.,  109 
N.  C.  490,  13  S.  E.  896. 

88.  Otero  Canal  Co.  v.  Fosdick,  20  Colo. 
522,  39  Pac.  332. 

89.  Reitenbaugh  v.  Chester  Valley  R.  Co., 
21  Pa.  St.  100.  See  also  C.  G.  Larned  Mer- 
cantile, etc.,  Co.  V.  Omaha,  etc.,  R.  Co.,  56 
Kan.  174,  42  Pac.  712. 

The  report  need  not  state  the  whole  quan- 
tity in  the  tract  of  which  a  part  is  taken. 
Com.  V.  McAllister,  2  Watts  (Pa.)  190. 

90.  New  Jersey  R.,  etc.,  Co.  v.  Suj^dam,  17 
N.  J.  L.  25;  O'Hara  v.  Pennsylvania  R.  Co., 

•25  Pa.  St.  445;  Zack  v.  Pennsylvania  R.  Co., 
25  Pa.  St.  394;  Reitenbaugh  v.  Chester  Val- 
ley R.  Co.,  21  Pa.  St.  100. 

91.  Zack  V.  Pennsylvania  R.  Co.,  25  Pa, 
St.  394;  Reitenbaugh  v.  Chester  Valley  R. 
Co.,  21  Pa.  St.  100. 

92.  .¥ame.— Littlefield  v.  Rockland,  91 
Me.  449,  40  Atl.  424. 

Minnesota. —  Lumbermen's  Ins.  Co.  v.  St. 
Paul,  85  Minn.  234,  88  N.  W.  749;  Siman  v. 
Rhoades,  24  Minn.  25. 

Missouri. —  Chicago,  etc.,  R.  Co.  f.  Ran- 
dolph Town  Site  Co.,  103  Mo.  451,  15  S.  W. 
437 ;  Missouri  Pac.  R.  Co.  v.  Carter,  85  Mo. 
'448. 


New  Hampshire. —  Northern  R.  Co.  v.  Con- 
cord, etc.,  R.  Co.,  27  N.  H.  183. 

New  Jersey. —  Vail  v.  Morris,  etc.,  R.  Co., 
21  N.  J.  L.  189. 

North  Carolina. — See  Hanes  v.  North  Caro- 
lina R.  Co.,  109  N.  C.  490,  13  S.  E. 
896. 

Wisconsin. —  Strang  v.  Beloit,  etc.,  R.  Co., 
16  Wis.  635. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  594. 

Objections   for   insufficient   description. — 

Where  the  objection  was  "  that  the  writ  of 
assessment  did  not  contain  a  sufficient  de- 
scription of  the  real  estate  to  be  taken,"  it 
was  held  that  while  deficient  in  form  it 
should  be  accepted  as  a  demurrer  to  the 
writ.  Marion,  etc.,  R.  Co.  v.  Ward,  9  Ind. 
123. 

A  report  referring  to  the  road  as  "  located 
over,  through,  or  upon  the  land  in  question," 

accompanied  by  a  plat  which,  together  with 
the  plat  and  profile  filed  in  the  county 
clerk's  office,  fully  shows  the  location,  is 
sufficiently  definite.  Kansas  City,  etc.,  R. 
Co.  V.  Story,  96  Mo.  611,  10  S.  W.  203. 

In  the  case  of  a  street  opening  the  report 
should  not  only  specifically  set  forth  the  lines 
of  the  street,  but  each  lot  from  which  a  part 
is  taken  should  have  the  part  taken  specifi- 
cally described,  and  a  draft  should  be  at- 
tached showing  the  lot  as  originally  located 
and  as  affected  by  the  street  opening  {In  re 
Harbaugh  Ave.,  10  Pa.  Co.  Ct.  440);  but 
it  need  not  set  forth  the  width  of  a  road 
which  is  opened  ( Stouffer  v.  Stouffer,  1  Pa. 
Super.  Ct.  534,  38  Wkly.  Notes  Cas.  (Pa.) 
352). 

"Where  the  damages  are  to  be  assessed  for 
the  laying  and  repairing  of  village  water- 
pipes,  it  is  not  necessary  that  the  report 
should  fix  and  specify  the  width  within  which 
the  right  shall  be  exercised.  Childs  v.  New- 
port, 70  Vt.  62,  39  Atl.  627. 

93.  Reitenbaugh  v.  Chester  Valley  R.  Co., 
21  Pa.  St.  100.  See  also  New  Mil  ford  Water 
Co.  V.  Watson,  75  Conn.  237,  52  Atl.  947, 
53  Atl.  57 ;  Pennsylvania  Highway  Com'rs 
V.  Durham,  43  111.  86;  State  v.  Hennepin 
County  Dist.  Ct.,  87  Minn.  268,  91  N.  W. 
1111.  Where  the  officers  charged  with  the 
duty  of  making  an  assessment  of  the  damages 
to  the  owner  of  land  taken  for  a  highway  ex- 
ecuted a  paper  stating  that  by  agreement 
between  them  and  such  owner  his  damages 
were  liquidated  at  a  specified  sum,  it  was 
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awarded.**^  The  names  of  the  persons  to  wlioiu  damages  are  awarded  should  be 
specihcally  stated  in  the  report.''-^  It  is  not  proper  to  make  the  award  to  the  estate 
of  a  deceased  person,^'  or  to  his  heirs  or  devisees  it  should  be  by  name  to  the 
persons  who  are  the  heirs  or  devisees.^^  But  the  award  hiaj  be  made  to  "  unknown 
owners,"  if  the  commissioners  or  the  jury  are  unable  to  ascertain  with  certainty 
the  names  of  the  owners  of  any  particular  parcels.^^  The  commissioners  need 
not  state  the  various  items  which  go  to  make  up  the  aggregate  of  their  award. ^ 
Their  report  must  show,  however,  that  the  benefits  w^ere  considered,^  although  the 
assessment  for  damages  and  benetits  need  not  be  separately  set  forth,^  unless  it  is 
required  by  statute.^  Tlie  report  should  contain  a  full  statement  of  the  proceed- 
ings of  the  commissioners.^ 


held  a  sufficient  assessment  of  damages.  Peo- 
ple I.  Richmond  County,  20  N.  Y.  252. 

The  omission  to  state  any  damages  is 
equivalent  to-  a  finding  that  the  owner  has 
suffered  no  damage.  Monagle  f.  Bristol 
County,  8  Cush.  (Mass.)  3G0;  Ln  re  Kingston 
Tp.  Road,  134  Pa.  St.  409,  19  Atl.  750. 

94.  Reitenbaugh  v.  Chester  Valley  R.  Co., 
21  Pa.  St.  100. 

Effect  of  naming  owners  of  property. — 
AVhile  the  names  of  the  owners  of  tlie  prop- 
erty taken  are  generally  given,  such  action 
upon  the  part  of  the  commissioners  does  not 
amount  to  a  judicial  determination  that  the 
persons  named  have  title  to  the  property 
assessed.  Jarvis  r.  Lynch,  91  Hun  (N.  Y.) 
349,  36  N.  Y.  Suppl.  220. 

Mistake. —  This  requirement  is  not  met  by 
showing  that  an  award  was  made  to  an  oc- 
cupant having  the  same  surname  as  the 
owner,  although  by  mistake  and  intended 
for  the  latter.    Hood  f.  Finch,  8  Wis.  381. 

95.  Combs  v.  Blauvelt,  33  N.  J.  L.  36; 
State  Fischer,  26  N.  J.  L.  129;  State  v. 
OliAer,  24  N.  J.  L.  129.  Compare  Granger 
t\  Syracuse,  38  How.  Pr.  (N.  Y.)  308,  hold- 
ing that  the  name  of  the  OAvner  need  not  be 
mentioned,  but  that  it  is  sufficient  if  he  is 
clearly  referred  to  or  described. 

If  the  report  fails  to  set  out  the  names, 
they  may  be  set  out  in  a  draft  attached  to 
and  made  a  part  thereof.  In  re  Pringle  St., 
7  Kulp  (Pa.)  346. 

96.  Washington  r.  Fisher,  43  N.  J.  L.  377  ; 
Woodruff  V.  Orange,  32  N.  J.  L.  49.  Where 
a  Avidow  is  entitled  to  dower  in  land  required 
for  a  street,  and  the  fact  is  known  to  the 
commissioners,  it  is  their  duty  to  award  to 
her  in  her  own  name  the  value  of  her  life- 
estate  in  the  premises.  It  is  erroneous  in 
such  case  to  award  the  damage  to  the  estate 
of  her  late  husband.  In  re  William,  etc., 
Sts..  19  Wend.  (N.  Y.)  678. 

97.  Adams  r.  Rulon.  50  N.  J.  L.  526,  14 
Atl.  881;  Combs  r.  Blauvelt,  33  N.  J.  U 
36. 

98.  Woodruff  v.  Orange,  32  N.  J.  L.  49. 
Qvcerc  in  Thompson  v.  Trowe,  82  Minn.  471, 
85  N.  \\\  169. 

Description  of  reversionary  interest. —  Un- 
der a  stat\ite  relating  to  condemnation  pro- 
ceedings by  railroad  companies,  and  provid- 
ing that  the  inquisition  shall  in  all  cases 
describe  the  property  taken,  or  the  bounds 
of  the  land  condemned,  and  the  quality  or 
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duration  of  interest  in  the  same,  valued  for 
the  company,  proceedings  to  condemn  land 
bordering  on  a  street  will  not  include  the 
owner's  reversionary  interest  to  the  center 
of  the  street,  unless  it  is  affirmatively  de- 
scribed. Shipley  v.  Western  Maryland  Tide- 
water R.  Co.,  (Md.  1904)  50  Atl.  968. 

99.  Matter  of  New  York,  74  N.  Y.  App. 
Div.  343,  77  N.  Y.  Suppl.  566;  Matter  of 
Board  of  Education,  24  N.  Y.  App.  Div.  117, 
48  N.  Y.  Suppl.  1061;  Jarvis  v.  Lynch,  91 
Hun  (N.  Y.)  349,  36  N.  Y.  Suppl.  220;  Mat- 
ter of  East  One  Hundred  and  Thirty-Fifth 
St.,  36  Misc.  (N.  Y.)  427,  73  N.  Y.  Suppl. 
727;  Matter  of  Washington  Ave.,  34  Misc. 
(N.  Y.)  655,  70  N.  Y.  Suppl.  599. 

1.  Indiana. —  American  Cannel  Coal  Co.  r. 
Huntington,  etc.,  R.  Co.,  130  Ind.  98,  29 
N.  E.  506. 

Michigan. —  Flint,  etc.,  R.  Co.  v.  Detroit, 
etc.,  R.  Co.,  64  Mich.  350,  31  N.  W.  281. 

yew  Jerseif. —  Trenton  Water  Power  Co.  v. 
Chambers,  13  N.  J.  Eq,  199. 

New  York. —  People  v.  Gilon,  76  Hun  346, 
27  N.  Y.  Suppl.  704;  In  re  Thompson,  45 
Hun  261 ;  In  re  Campbell,  1  N.  Y.  St.  768. 

Pennsylvania. —  Tucker  r.  Erie,  etc.,  R.  Co., 
27  Pa.  St.  281;  Shirk  v.  Pennsylvania  R.  Co., 
9  Lane.  Bar  198;  Keen  v.  Pennsylvania  R. 
Co.,  9  Lane.  Bar  1G3.  Compare  Feree  t\ 
Meily,  3  Yeates  (Pa.)  153,  holding  that  if 
anything  beyond  the  value  of  the  land  is  in- 
cluded in  the  estimate  of  damages  the  amount 
allowed  therefor  should  be  expressly  stated. 

Wisconsin. —  Darge  v.  Horicon  Iron  Mfg. 
Co.,  22  Wis.  691. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  598. 

2.  Pueblo,  etc.,  R.  Co.  v.  Rudd,  5  Colo. 
270;  Wilkinson  v.  Trenton,  35  N.  J.  L.  485; 
Philadelphia,  etc.,  R.  Co.  r.  Cake,  95  Pa.  St. 
139.  See  also  In  re  Moyer  St.,  6  Phila.  (Pa.) 
81. 

3.  Wilkinson  v.  Trenton,  35  N.  J.  L.  485. 

4.  Terre  Haute,  etc.,  R.  Co.  v.  Horn,  29 
Ind.  App.  442,  64  N.  E.  648;  Ohio,  etc.,  R. 
Co.  V.  Wallace,  14  Pa.  St.  245. 

5.  "  The  report  should  show  that  the  com- 
missioners met  at  the  time  and  place  desig- 
nated in  the  order  of  the  Court;  that  they 
Avere  SAVorn  before  entering  upon  the  dis- 
charge of  their  duties;  that  they  vicAA'^ed  in 
person  the  land  sought  to  be  condemned; 
that  at  times  and  places  of  AA^hich  the  sev- 
eral  parties   in  interest  had  notice,  they 
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(c)  Time  of  Malting.  The  time  within  which  tlie  report  must  be  made  is 
ordujarilj  prescribed  by  statute,^  as  is  also  the  official  with  whom  the  report  is  to 
be  tiled.^ 

(d)  Amending.  Until  the  report  has  been  filed  it  is  within  the  control  of  the 
commissioners,  although  written  out  and  signed,  and  may  be  clmnged  by  a  majority 
of  them;^  but  after  the  report  has  been  duly  filed  it  cannot  be  amended,^  except 
by  leave  of  the  officer  or  body  to  whom  the  report  was  made.^'^  The  court  has 
power  to  compel  commissioners  to  amend  their  report, when  it  is  merely  irregu- 
lar^^ or  incompleted'^  But  the  award  cannot  be  amended  as  to  radical  defects,^"' 
or  so  as  to  change  the  parties  affected  by  the  award. The  report  may  be 
amended  by  order  of  court,  so  as  to  conform  to  the  state  of  facts  which  existed.-'^ 
AVlien  the  report  of  commissioners  is  recommitted  for  the  correction  of  an  irregu- 
larity, the  amended  report,  when  filed  by  them,  relates  back  to  the  filing  of  the 
original  report.^'    After  the  report  has  been  confirmed  it  cannot  as  a  general  rule 


heard  the  allegations  and  proofs  of  the  par- 
ties, and  to  tliat  end  issued  subpoenas  for  all 
witnesses  whicli  the  parties  or  any  of  them 
desired  to  call.  The  report  should  also  con- 
tain minutes  of  the  testimony  and  rulings 
of  the  commissioners  upon  all  points  made 
by  counsel  or  parties  as  to  the  admission 
or  rejection  of  testimony;  and,  generally,  all 
matters  which  are  necessary  to  show  the 
rules  or  principles  by  which  the  Commission- 
ers were  governed  in  making  their  appraisal." 
Central  Pac.  R.  Co.  v.  Pearson,  35  Cal.  247, 
258.  Compare  Pennsylvania  R.  Co.  r.  Porter, 
29  Pa.  St.  105,  holding  that  it  is  unneces- 
sary that  the  report  should  show  affirmatively 
the  presence  of  the  parties  at  the  time  the 
view  is  had,  or  that  witnesses  were  regularly 
called  and  sworn,  the  presumption  in  this 
respect  being  in  favor  of  the  regularity  of 
the  proceedings. 

Unnecessary  to  state  adjournments. —  The 
report  need  not  state  the  various  adjourn- 
ments after  their  first  meeting.  Leavenworth, 
etc.,  R.  Co.  r.  Meyer,  50  Kan.  25,  31  Pac.  700; 
In  re  Royersford  Toll  Bridge,  2  Montg.  Co. 
Rep.  (Pa.)  21. 

6.  Kansas. —  Chicago,  etc.,  R.  Co.  f.  Ab- 
bott, 44  Kan.  170,  24  Pac.  52. 

Maine. —  Webb  v.  County  Com'rs,  77  Me. 
180. 

Missouri. —  Anderson  v.  Pemberton,  89  Mo. 
61,  1  S.  W.  216. 

Pennsylvania. —  In  re  Royersford  Toll 
Bridge,  2  Montg.  Co.  Rep.  21. 

Washington. —  Seattle  v.  Fidelity  Trust 
Co.,  22  Wash.  154,  GO  Pac.  133. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  593. 

The  Greater  New  York  City  Charter,  §  991, 
authorizes  the  court  to  make  such  order  in 
respect  to  time  and  manner  of  completing  the 
report  as  will  enable  or  require  the  commis- 
sioners to  complete  the  proceedings  with 
reasonable  despatch.  Matter  of  New  York, 
46  N.  Y.  App.  Div.  510,  62  N.  Y.  Suppl.  32. 

A  statute  of  Ohio  requiring  the  appraisers 
to  forthwith  return  their  assessment  to  the 
clerk  does  not  require  them  to  return  their 
award  instanter  but  within  a  reasonable  time. 
Cincinnati,  etc.,  R.  Co.  v.  Sundry  Persons,  1 
Ohio  Dec.  (Reprint)  326,  7  West.  L.  J.  265. 


Filing  at  next  term. —  If  the  statute  pre- 
scribes that  the  viewers  shall  proceed  wdth 
as  little  delay  as  possible  to  view  the  ground, 
and  after  apportioning  the  damages  shall 
file  the  apportionment  and  assessment  in  the 
said  court,  it  is  not  essential  that  the  report 
should  be  filed  at  the  next  term.  In  re  Penn- 
sylvania Ave.,  2  Pittsb.  (Pa.)  1. 

Provision  is  directory  only.  In  re  Broad- 
way, 63  Barb.  (N.  Y.)  572.  But  see  Ex  p. 
Teese,  4  Pa.  St.  69:  Seattle  r.  Fidelitv  Trust 
Co.,  22  Wash.  154,  60  Pac.  133. 

Filing  before  required  time. —  The  report 
may  be  filed  before  the  term  to  which  it  is 
returnable,  hr  re  Royersford  Toll  Bridge,  2 
Montg.  Co.  Rep.  (Pa.)  21. 

The  objection  that  the  report  was  not  filed 
within  the  statutory  time  cannot  be  raised 
for  the  first  time  on  appeal.  Virginia,  etc., 
R.  Co.  V.  Elliott,  5  Nev.  358. 

7.  Cincinnati,  etc..  R.  Co.  v.  Sundry  Per- 
sons, 1  Ohio  Dec.  (Reprint)  326,  7  West. 
L.  J.  265 :  Pluraer  r.  Wausau  Boom  Co.,  49 
Wis.  449,  5  N.  W.  232. 

8.  Leavenworth,  etc.,  R.  Co.  v.  Mever,  53 
Kan.  305,  49  Pac.  89. 

9.  People  r.  Mott,  60  N.  Y.  649. 

10.  Chicago  r.  Walker,  24  111.  493. 

11.  Central  Pac.  R.  Co.  r.  Pearson,  35  Cal. 
247  ;  Long  r.  Tallev,  01  Mo.  305,  3  S.  W.  389. 

12.  In  re  Washington  St.,  19  R.  I.  156,  33 
Atl.  516. 

13.  In  re  Cambria  St.,  75  Pa.  St.  357; 
In  re  Clinton  Tp.  Road,  3  Pa.  Co.  Ct.  170; 
Greenville,  etc..  R.  Co.  v.  Nunnamaker.  4 
Rich.  (S.  C.)  107.  If  the  report  does  not 
show  that  the  owner  was  heard  or  notified 
to  appear  when  as  a  matter  of  fact  he  was 
so  notified,  the  report  should  be  amended. 
Coleman  r.  Andrews,  48  Me.  562. 

14.  In  re  Cambria  St.,  75  Pa.  St.  357. 

15.  Littlefield  v.  Boston,  etc.,  R.  Co.,  65 
INIe.  248.  Where  an  award  was  made  to  one 
who  was  subsequently  declared  a  lunatic,  the 
award  cannot  bo  so  amended  as  to  make  it 
pavable  to  his  committee.  In  re  Abbotsford 
Ave..  7  Pa.  Dist.  74,  20  Pa.  Co.  Ct.  506. 

16.  New  York,  etc.,  R.  Co.  r.  Corev,  5  How. 
Pr.  (N.  Y.)  177. 

17.  In  re  Washington  St.,  19  R.  I.  156,  33 
Atl.  516. 
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be  amended;^®  and  after  an  appeal  has  been  taken  from  tlie  award  of  ccmmis- 
sioners,  their  report  cannot  be  amended  so  as  to  relate  back  to  the  time  of  its 

(x)  Compensation.  Where  tlie  statute  does  not  itself  fix  the  compensation 
of  tlie  commissioners,  its  amount  is  in  most  cases  to  be  determined  by  the  court,^^ 
and  if  the  provision  is  that  thej  are  to  be  allowed  a  reasonable  compensation,  it  is 
for  the  court  and  not  the  condemning  party  to  determine  what  is  reasonable.^^ 
Where  a  statutory  compensation  is  in  the  nature  of  a  jyer  diem  allowance,  tlie 
commissioners  are  entitled"  to  the  per  diem  only  for  the  days  on  which  it  can  be 
fairly  said  they  were  engaged  in  the  work.^^  ^ ^^ey  are  not  entitled  to  mileage 
unless  the  statute  expressTy  gives  it  to  them^^^  'i'liey  can  be  allowed  for  clerk 
hire  only  when  the  statute  so  provides,  and  not  then  unless  a  clerk  is  actually 
employed.^^  If  the  statute  provides  that  the  compensation  shall  be  paid  by  the 
party  appropriating  the  land,^^  the  fact  that  the  proceeding  for  tlie  assessment  of 
damages  was  instituted  by  the  landowner  does  not  change  the  rule.^^ 

c.  By  Officials  oi-  Boards.  Statutes  have  been  sustained  which  conferred  upon 
certain  officials  or  otKcial  boards  the  power  to  assess  the  damages.^^ 

3.  What  to  Be  Determined.  In  a  proceeding  to  assess  damages  jurors  or  com- 
missioners are  to  ascertain  and  determine  the  compensation  to  wliich  property 


18.  In  re  Lexington  Ave.,  18  N.  Y.  Suppl. 
828 ;  In  re  Salem  Tp.,  7  Kulp  ( Pa. )  305. 

Clerical  errors  or  evident  mistakes. —  The 
report  of  commissioners  appointed  in  proceed- 
ings to  acquire  private  property  for  a  public 
purpose  can  be  reconsidered  by  the  court  after 
confirmation,  and  ordered  to  be  amended  in 
respect  to  clerical  errors  or  evident  or  con- 
ceded mistakes,  which  would  have  been  cor- 
rected on  the  hearing  of  the  report,  and  con- 
firmed as  amended  nunc  pro  tunc.  Matter  of 
Buffalo,  Sheld.  (N.  Y.)  425. 

19.  Northern  R.  Co.  v.  Concord,  etc.,  R. 
Co.,  27  N.  H.  183. 

20.  Maine. —  Atlantic,  etc.,  R.  Co.  v.  Cum- 
berland County  Com'rs,  28  Me.  112. 

Massachusetts. —  Richardson  v.  Curtis,  2 
Gray  497. 

Minnesota. —  State  v.  Hennepin  County 
Dist.  Ct.,  87  Minn.  268,  91  N.  W.  1111. 

New  Jersey. —  Lehigh  Valley  R.  Co.  t.  Do- 
ver, etc.,  R.  Co.,  43  N.  J.  L.  528. 

Wisconsin. —  Taylor  v.  Chicago,  e^tc,  R.  Co., 
81  Wis.  82,  51  N.  W.  93. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  584. 

21.  Green  v.  St.  Louis,  106  Mo.  454,  17 
S.  W.  496. 

Fixing  amount  by  agreement. —  It  is  not 

illegal  or  improper  for  the  commissioners 
to  agree  with  the  condemning  party  on  a  just 
and  equitable  compensation,  although  there 
is  a  statutory  provision  for  judicial  allow- 
ance. Lehigh  Valley  R.  Co.  v.  Dover,  etc., 
R.  Co..  43  N.  J.  L.  528. 

22.  Matter  of  Collis,  80  N.  Y.  App.  Div. 
287,  80  N.  Y.  Suppl.  307  ;  Wallace  v.  Pitts- 
burgh, etc.,  R.  Co..  6  Pa.  Co.  Ct.  400;  Delong 
r.  Allentown  R.  Co.,  1  Woodw.  (Pa.)  195. 
They  are  not  entitled  to  compensation  for 
the  days  on  which  nothing  was  done  by  them 
at  their  meetings,  notwithstanding  their  fail- 
^ire  to  take  action  on  those  days  was  due  to 
Ihe  action  of  the  counsel  for  the  petitioners. 
Matter  of  New  York,  77  N.  Y.  App.  Div.  433, 
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79  N.  Y.  Suppl.  192,  Where  the  viewers  are 
entitled  to  a  per  diem  allowance  for  the  time 
necessarily  employed,  and  not  for  the  days 
in  attendance,  if  they  were  employed  three 
days,  but  could  not  reach  their  homes  until 
the  next  day,  they  were  properly  allowed  for 
four  days.  Where  three  distinct  orders  are 
issued  to  view  three  separate  properties  not 
adjoining  each  other,  and  there  are  three 
separate  reports,  the  viewers  are  entitled 
to  a  per  diem,  on  each  distinct  report.  Shirk 
V.  Pennsylvania  R.  Co.,  10  Lane.  Bar  (Pa.) 
70. 

Compensation  in  excess  of  statutory 
amount. —  The  report  of  the  commissioners 
will  not  necessarily  be  set  aside  because  they 
charged  and  received  from  the  condemning 
party  more  than  the  statutory  rate  of  com- 
pensation. In  re  Staten  Island  Rapid  Transit 
R.  Co.,  41  Hun  (N.  Y.)  392. 

The  affidavit  of  the  commissioners  to  the 
number  of  days  is  prima  facie  evidence  of  the 
fact.  Matter  of  Collis,  80  N.  Y.  App.  Div. 
287,  80  N.  Y.  Suppl.  307  [distinguishing  Mat- 
ter of  New  York,  77  N.  Y.  App.  Div.  433,  79 
N.  Y.  Suppl.  192]. 

23.  Wallace  v.  Pittsburgh,  etc.,  R.  Co.,  6 
Pa.  Co.  Ct.  400 ;  Delong  v.  Allento^ATi  R.  Co.. 
1  Woodw.  (Pa.)  195. 

24.  New  York  v.  Downs,  77  N.  Y.  App. 
Div.  351,  78  N.  Y.  Suppl.  1024. 

26.  Lehigh  Valley  R.  Co.  v.  Dover,  etc.,  R. 
Co.,  43  N.  J.  L.  528;  In  re  Staten  Island 
Rapid  Transit  R.  Co.,  41  Hun  (N.  Y.)  392. 

26.  Taylor  v.  Chicago,  etc.,  R.  Co.,  81  Wis. 
82,  51  N.  W.  93. 

27.  This  power  has  been  delegated  to  se- 
lectmen (Cousens  v.  Lyman  School  Dist. 
No.  4,  67  Me.  280 ) ,  to  county  commissioners 
(Eden  v.  Hancock  County,  84  Me.  52,  24 
Atl.  461),  to  a  board  of  supervisors  (Brug- 
german  v.  True,  25  Minn.  123  [distinguishing 
Langford  v.  Ramsey  County  Com'rs,  16  Minn. 
375]  ;  People  v.  '  Ulster  *  County,  3  Barb. 
(N.  Y. )  332,  decided  prior  to  present  New 
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owners  are  entitled,^^  and  nothing  else.^^  Neither  the  question  of  title,"^  of 
necessity nor  of  expediency  is  to  be  considered,^  and  if  tlie  owner  retains  pos- 
session after  tlie  appropriation  of  the  land  conformably  to  law,  the  rights  of  the 
parties  growing  out  of  such  possession  are  not  to  be  settled  in  the  proceeding  to 
assess  the  damages  occasioned  by  the  appropriation  of  the  land.^  Bat  viewers  or 
commissioners  are  sometimes  appointed  for  the  express  purpose  of  determining 
the  necessity.^ 

4.  Limitation  as  to  Subject-Matter.  Damages  can  be  assessed  only  to  the 
property  described  in  the  petition.^"* 

6.  Extent  of  Assessment.  The  rule  in  condemnation  proceedings  is  that  all 
damages,  present  or  prospective,  that  are  tlie  natural  or  reasonable  incident  of  the 
improvemeiit  to  be  made,  or  work  to  be  constructed,  not  including  such  as  may 
arise  from  negligence  or  unskilfulness,  or  from  the  wrongful  acts  of  those  engaged 
in  the  work,  must  be  assessed  and  there  can  be  but  one  assessment  of  such  dam- 


York  constitution ) ,  to  surveyors  of  highways 
(Washington  f.  Fisher,  43  N.  J.  L.  377;  Dun- 
ham V.  Runyon,  24  N.  J.  L.  256),  to  street 
commissioners  (Patch  v.  Boston,  146  Mass. 
52,  14  N.  E.  770),  to  a  road  jury  (Matter 
of  Girard  Ave.,  10  Phila.  (Pa.)  312),  to  a 
board  of  public  works  ( State  f.  Leon,  66  Wis. 
199,  28  N.  W.  140),  and  to  railroad  commis- 
sioners (Maine  Cent.  R.  Co.  r.  Bangor,  etc., 
R.  Co.,  89  Me.  555,  36  Atl.  1050). 

The  legislative  body  of  a  city  may  be  au- 
thorized by  the  city  charter  to  prescribe  the 
method  by  which  compensation  shall  be  ascer- 
tained for  the  use  by  one  street  railroad  com- 
panv  of  the  tracks  of  another.  Union  Depot 
R.  Co.  V.  Southern  R.  Co.,  105  Mo.  562,  16 
S.  W.  620;  St.  Louis  R.  Co.  r.  Southern  R. 
Co.,  (Mo.  Sup.  1891)  15  S.  W.  1013. 

28.  Colorado. —  Colorado  Fuel,  etc.,  Co.  V. 
Four  Mile  R.  Co.,  29  Colo.  90,  66  Pac.  902. 

Delaicare. —  Vandegrift  v.  Delaware  R.  Co., 
2  Houst.  287. 

Illinois.— Thomsis  v.  Chicago,  204  111.  611, 
68  N.  E.  653;  Rock  Island,  etc.,  R.  Co.  v. 
Gordon,  184  111.  456,  56  N.  E.  810. 

Pennsylvania. —  In  re  Conshohocken  Ave.,  1 
Walk.  424. 

South  Dakota. —  Board  of  Education  v. 
Prior,  11  S.  D.  292,  77  N.  W.  106,  where  there 
are  no  adverse  claimants. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  546. 

29.  Atlantic,  etc.,  R.  Co.  v.  Penny,  119  Ga. 
479,  46  S.  E.  665  (whether  land  proper  for 
the  purpose)  ;  Pingery  v.  Cherokee,  etc.,  R. 
Co.,  78  Iowa  438,  43  N.  W.  285  (keeping 
railroad  track  in  proper  condition)  ;  Long 
Island  R.  Co.  v.  Garvey,  159  N.  Y.  334,  54 
N.  E.  60  [affirming  11  N.  Y.  App.  Div.  626, 
42  N.  Y.  Suppl.  155]  (whether  there  has  been 
a  taking)  ;  Matter  of  Girard  Ave.,  11  Phila. 
(Pa.)  449  (legal  effect)  ;  Vermont  Cent.  R. 
Co.  ?;.  Baxter,  22  Vt.  365  (liability  for  tort). 

30.  California. —  Spring  Valley  Water 
Works  r.  San  Francisco,  22  Cal.  434. 

Illinois. —  Thomas  v.  Chicago,  204  111.  611, 
68  N.  E.  653;  Peoria,  etc.,  R.  Co.  v.  Laurie, 
63  111.  264.  See  also  Chicago,  etc.,  R.  Co.  r. 
Ward,  128  111.  349,  18  N.  E.  828,  21  N.  E. 
562. 

Michigan. —  Port  Huron,  etc.,  R.  Co.  v. 
Voorheis,  50  Mich.  506,  15  N.  W.  882 ;  Mans- 


field, etc.,  R.  Co.  V.  Clark,  2  Mich.  N.  P. 
Suppl.  119. 

Minnesota. —  St.  Paul,  etc.,  R.  Co.  v.. 
Matthews,  16  Minn.  341. 

Pennsylvania. —  In  re  Conshohocken  Ave.,  1 
Walk.  424. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Mud 
Creek,  etc.,  Co.,  1  Tex.  App.  Civ.  Cas.  393. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  546. 

Contra. —  Jones  v.  Barclay,  2  J.  J.  Marsh. 
(Ky.)  73;  Pennell  v.  Card,  96  Me.  392,  52 
Atl.  801  [approving  Minot  v.  Cumberland 
County  Com'rs,  28  Me.  121],  in  the  former  of 
which  it  is  said  that  "  whether  or  not  the 
petitioner  is  the  owner  of  the  land  described 
and  the  extent  of  his  ownership  are  questions 
of  fact  to  be  determined  by  the  commission- 
ers. Compare  Winebiddle  v.  Pennsylvania 
R.  Co.,  2  Grant  (Pa.)  32,  holding  that  view- 
ers of  damages  for  a  right  of  way  may  pass 
upon  the  title  to  land  taken  so  far  as  to 
determine  who  are  entitled  to  damages. 

Conflicting  claims. —  Neither  commission- 
ers nor  jurors  have  power  to  pass  upon  con- 
flicting claims.  In  re  Lefevre,  32  Cal.  565 ; 
In  re  William,  etc.,  Sts.,  19  Wend.  (N.  Y.) 
678;  Brandon  v.  Brandon,  2  Dr.  &  Sm.  305,, 
11  Jur.  N.  S.  30,  34  L.  J.  Ch.  333,  11  L.  T. 
Rep.  N.  S.  658,  13  Wkly.  Rep.  251. 

31.  De  Buol  V.  Freeport,  etc.,  R.  Co.,  Ill 
111.  499 ;  Reed  v.  Louisville  Bridge  Co.,  8  Bush 
(Ky.)  69;  Powers  v.  Hazelton,  etc.,  R.  Co., 
33  Ohio  St.  429.  For  determination  of  neces- 
sity and  extent  of  appropriation  see  supra, 
IX. 

32.  In  re  William,  etc.,  Sts.,  19  Wend. 
(N.  Y.)  678;  Lansing  v.  Caswell,  4  Paige 
(N.  Y.)  519. 

33.  Imbescheid  v.  Old  Colony  R.  Co.,  171 
Mass.  209,  50  N.  E.  609. 

34.  Detroit  r.  Moesta,  91  Mich.  149,  51 
N.  W.  903;  Morgan  r.  Chicago,  etc.,  R.  Co., 
39  Mich.  675;  In  re  Brooklyn  St.,  118  Pa.  St. 
640,  12  Atl.  664,  4  Am.  St.  Rep.  618;  In  re 
Magnolia  Ave.,  117  Pa.  St.  56,  11  Atl.  405; 
Hays  V.  Risher,  32  Pa.  St.  169;  Shick  v. 
Pennsvlvania  R.  Co.,  1  Pearson  (Pa.)  259; 
CofTman  v.  Griffm,  17  W.  Va.  178. 

35.  Jones  <;.  Chicago,  etc.,  R.  Co.,  68  111. 
360;  Thaver  r.  Worcester  County,  10  Cush. 
(Mass.)  isi. 
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ages.^^  The  property-owner  must  submit  his  whole  claim  for  damages,  for  if  he 
neglects  to  submit  any  part  of  it,  he  will  be  deemed  to  have  waived  his  right  to 
that  part  and  no  second  process  can  be  had  for  its  recovery.^^  An  action  at  law 
cannot  be  maintained  because  all  the  items  which  may  produce  injury  have  not 
beeii  considered  or  because  a  mistake  has  been  made  in  rendering  the  award 
whereby  the  property-owner  is  prejudiced,^^  or  when  damages  are  not  awarded 
for  unforeseen  injuries.^'^  An  injury  resulting  from  negligent  construction  or 
from  wilful  misconduct  in  construction  is  a  tort  for  wliich  an  action  at  law  will 
lie,  notwithstanding  the  property  has  been  regularly  condenmed  and  compensation 
awarded.^" 

6.  Separate  Trial  and  Assessment.  In  some  jurisdictions  where  several  lots 
of  land  are  condemned  each  owner  of  a  separate  lot  is  entitled  to  a  separate  trial, 
although  all  the  lots  are  embraced  in  the  same  application/^  Where  several  tracts 
of  land  belonging  to  different  owners  separately  are  embraced  in  one  proceeding, 


36.  Arkansas. —  Russell  v.  St.  Louis  South- 
western R.  Co.,  71  Ark.  451,  75  S.  W.  725. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Loeb,  118 
111.  203,  8  N.  E.  460,  59  Am.  St.  Rep.  341; 
Illinois  Cent.  R.  Co.  v.  Ferrell,  108  111.  App. 
«59;  Metropolitan  West  Side  El.  R.  Co.  v. 
Goll,  100  111.  App.  323. 

Indiana. —  Chicago,  etc.,  R.  Co.  r.  Hunter, 
128  Ind.  213,  27  N.  E.  477  ;  Lafayette  Plank- 
road  Co.  V.  New  Albany,  etc.,  R.  Co.,  13  Ind. 
90,  74  Am.  Dec.  246. 

Maine. — See  Joy  v.  Grindstone-Neck  Water 
Co.,  85  Me.  109,  26  Atl.  1052. 

Massachusetts. —  See  Spaulding  v.  Arling- 
ton, 126  Mass.  492. 

Pennsylvania. —  In  re  Chatham  St.,  16  Pa. 
Super.  Ct.  103 ;  Robinson  v.  Pennsylvania 
R.  Co.,  6  Pa.  Super.  Ct.  383. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  546. 

Damages  arising  from  time  to  time. —  Com- 
missioners have  no  authority  to  assess  dam- 
ages for  injuries  arising  from  time  to  time. 
Denslow  v.  New  Haven,  etc.,  Co.,  16  Conn.  98. 

It  will  be  presumed  that  all  proper  dam- 
ages were  considered  in  making  the  assess- 
ment.   Doyle  r.  Baughman,  24  111.  App.  614. 

Damages  for  a  previous  entry  or  appropria- 
tion cannot  be  included.  Leber  r.  Minne- 
apolis, etc.,  R.  Co.,  29  Mmn.  256,  13  N.  W. 
31;  Proetz  v.  St.  Paul  Water  Co.,  17  Minn. 
163;  Rudolph  v.  Pennsylvania  R.  Co.,  186 
Pa.  St.  541,  40  Atl.  1083,  47  L.  R.  A.  782;^ 
Eppes  V.  Cralle,  1  Munf.  (Va.)  258. 

Elements  of  damage  not  included  in  the 
petition  of  the  property-owner  cannot  be 
considered  in  making  the  assessment.  Wor- 
cester V.  Lake  Side  Mfg.  Co.,  174  Mass.  299, 
54  N.  E.  833. 

Speculative  damages. —  In  a  proceeding  to 
condemn  a  strip  of  land  adjoining  a  river  for 
railroad  purposes,  where  it  is  shown  that  it 
is  the  intention  of  the  railroad  company  to 
erect  an  embankment  along  the  river,  the 
owner  is  not  entitled  to  speculative  damages, 
based  on  an  assumed  state  of  facts  as  to 
the  water  rising  above  the  embankment  and 
thus  washing  out  his  lands.  St.  Louis,  etc., 
R.  Co.  V.  Vaughan,  71  Ark.  643,  72  S.  W. 
•575. 

37.  Pusoy  V.  Allegheny,  98  Pa.  St.  522. 
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The  landowner  cannot  be  permitted  to  divide 
his  caii:e  of  action  into  two  parts  and  have 
two  separate  adjudications,  when  in  the  pro- 
ceeding for  condemnation,  compensation  and 
damages  for  land  taken  and  for  that  injured 
by  such  condemnation  are  properly  before  the 
court  for  adjudication  and  determination, 
Allen  r.  Haley,  169  111.  532,  48  N.  E.  478; 
Lewis  V.  Boston,  130  Mass.  339. 

38.  Ward  v.  Marietta,  etc..  Turnpike,  etc., 
Co.,  6  Ohio  St.  15. 

39.  Van  Schoick  i'.  Delaware,  etc..  Canal 
Co.,  20  N.  J.  L.  249.  See  also  Butman  v. 
Vermont  Cent.  R.  Co.,  27  Vt.  500. 

40.  California. —  Turpen  r.  Turlock  Irr. 
Dist.,  141  Cal.  1,  74  Pac.  295. 

Indiana. —  Chicago,  etc.,  R.  Co.  v.  Hunter, 
128  Ind.  213,  27  N.  E.  477. 

loiva. —  Miller  v.  Keokuk,  etc.,  R.  Co.,  63 
Iowa  680,  16  N.  W.  567. 

Kansas. —  Leavenworth,  etc.,  R.  Co.  v.  Her- 
ley,  45  Kan.  535,  26  Pac.  23;  Leavenworth, 
etc.,  R.  Co.  V.  Usher,  42  Kan.  637,  22  Pac. 
734. 

Missouri. —  Edmondson  v.  Moberly,  98  Mo. 
523,  11  S.  W.  990. 

North  Carolina. —  Mullen  v.  Lake  Drum- 
mond  Canal,  etc.,  Co.,  130  N.  C.  496,  41  S.  E. 
1027,  61  L.  R.  A.  833. 

Pennsylvania. —  Stork  v.  Philadelphia,  195 
Pa.  St.  101,  45  Atl.  678,  49  L.  R.  A.  600; 
Pittsburg,  etc.,  R.  Co.  v.  Gilleland,  56  Pa.  St. 
445,  94  Am.  Dec.  97;  Marshall  v.  Telegraph, 
etc.,  Co.,  16  Pa.  Super.  Ct.  615;  In  re  Chat- 
ham St.,  16  Pa.  Super.  Ct.  103. 

Texas. —  See  Gregorv  r.  Gulf,  etc.,  R.  Co., 
21  Tex.  Civ.  App.  598,  54  S.  W.  617;  Mis- 
souri, etc.,  R.  Co.  r.  Hopson,  15  Tex.  Civ. 
App.  126,  39  S.  W.  384. 

Virginia. —  Southside  R.  Co.  t\  Daniel,  20 
Gratt.  344. 

41.  Giesv  V.  Cincinnati,  etc.,  R.  Co.,  4  Ohio 
St.  308 :  Charleston,  etc..  Bridge  Co.  r.  Corn- 
stock,  36  W.  Va.  263,  15  S.  E.  69;  Abrahams 
V.  London,  L.  R.  6  Eq.  625,  37  L.  J.  Ch.  732, 
18  L.  T.  Rep.  N.  S.  811. 

Under  the  Illinois  statute  providing  that 
compensation  for  each  parcel  of  property 
shall  be  assessed  separately  by  the  same  jury 
or  different  juries,  it  has  been  decided  that 
the  granting  of  separate  trials  is  discretion- 
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a  separate  assessment  should  be  made  for  each  tract.  Where  separate  parcels  of 
land  not  lying  in  one  body,  but  belonging  to  the  same  owner,  are  affected  by  con- 
demnation proceedings,  the  damages  should  be  awarded  separately  for  each  parcel.*^ 
Separate  assessments  need  not,  however,  be  made  for  each  of  several  adjoining 
tracts  or  lots  owned  by  the  same  person  and  occupied  by  him  as  an  entire  prop- 
erty The  proper  mode  of  assessing  the  damages  where  two  or  more  persons 
have  distinct  interests  or  estates  in  any  particular  parcel  of  land  is  either  to  ascer- 
tain first,  the  damage  to  the  fee  as  if  it  were  owned  entire  and  unencumbered  by 
one  person  and  then  to  apportion  that  amount  among  all  the  estates  and  interests 
which  such  persons  have  in  the  property j"*^  or  in  the  first  instance  to  appraise  the 
value  of  each  separate  interest  and  thus  ascertain  the  entire  value.  In  any  event 
the  value  of  each  interest  must  be  separately  appraised.'*^    Where  a  single  parcel 


ary  with  the  court.  Toluca,  etc.,  R.  Co.  f. 
Haws,  194  111.  92,  62  N.  E.  312;  Braum  v. 
Metropolitan  West  Side  El.  R.  Co.,  166  111. 
434,  46  N.  E.  974;  Concordia  Cemetery  As- 
soc. V.  Minnesota,  etc.,  R.  Co.,  121  111.  199,  12 
N.  E.  536. 

Under  the  Ohio  statute  the  court  is  not  re- 
quired to  allow  a  separate  trial  to  each  owner 
of  an  estate  or  interest  in  each  parcel.  Kohl 
V.  U.  S.,  91  U.  S.  367,  23  L.  ed.  449;  U.  S.  v. 
Inlots,  26  Fed.  Cas.  No.  15,441.  Nor  are 
propejrty-owners  entitled  to  separate  juries 
for  each  separate  lot  or  parcel  of  land.  Cin- 
cinnati V.  Neff,  10  Ohio  Dec.  (Reprint)  279, 
19  Cine.  L.  Bui.  404. 

42.  Illinois. —  Suver  v.  Chicago,  etc.,  R. 
Co.,  123  111.  293,  14  N.  E.  12 ;  Grayville,  etc., 
R.  Co.  V.  Christy,  92  111.  337.  See  also  Ham- 
ilton V.  Lovejoy  Tp.  Highway  Com'rs,  203 
111.  269,  67  N.  E.  792,  so  provided  by  statute. 

Massachusetts. — See  Lanesborough  v.  Berk- 
shire County  Com'rs,  22  Pick.  278. 

Minnesota. —  Brennan  V-  St.  Paul,  44  Minn. 
464,  47  N.  W.  55. 

New  York.—  Matter  of  Daly,  23  N.  Y.  App. 
Div.  232,  48  N.  Y.  Suppl.  731. 

Wisconsin. —  Rusch  v.  Milwaukee,  etc.,  R. 
Co.,  54  Wis.  136,  11  N.  W.  253. 

43.  Bay  City  Belt -Line  R.  Co.  v.  Hitch- 
cock, 90  Mich.  533,  51  N.  W.  808.  See  also 
Union  Depot  Co.  v,  Frederick,  117  Mo.  138, 
21  S.  W.  1118,  1130,  26  S.  W.  350. 

44.  Sherwood  v.  St.  Paul,  etc.,  R.  Co.,  21 
Minn.  122 ;  St.  Paul,  etc.,  R.  Co,  v.  Matthews, 
16  Minn.  341 ;  Minnesota  Valley  R.  Co.  v. 
Doran,  15  Minn.  230;  Winona,  etc.,  R.  Co. 
f.  Denman,  10  Minn.  267 ;  In  re  Williams, 
etc.,  Sts.,  19  Wend.  (N.  Y.)  678.  Two  con- 
tiguous lots  abutting  on  the  street  and  belong- 
ing to  the  same  owner  may  be  considered  as 
one  tract  in  assessing  damages,  although  they 
may  not  have  been  used  in  connection  with 
each  other.  Lamm  v.  Chicago,  etc.,  R.  Co., 
45  Minn.  71,  47  N.  W.  455,  10  L.  R.  A.  268. 

45.  In  re  New  York,  etc..  Bridge,  137  N.  Y. 
95,  32  N.  E.  1054 ;  Matter  of  Daly,  29  N.  Y. 
App.  Div.  286,  51  N.  Y.  Suppl.  576;  Wiggin 
r.  New  York,  9  Paige  (N.  Y.)  16.  See  also 
Schuster  v.  Chicago  Sanitary  Dist.,  177  111. 
626,  52  N.  E.  855;  Tide  Water  Canal  Co.  v. 
Archer,  9  Gill  &  J.  (Md.)  479;  Matter  of 
Trinity  Ave.,  81  N.  Y.  App.  Div.  215,  80 
N.  Y.  Suppl.  732;  Getz  f.  Philadelphia,  etc., 
R.  Co.,  15  Wkly.  Notes  Cas.  (Pa.)  357. 

[57] 


Cannot  adjust  equitable  interests. —  Com- 
missioners in  proceedings  to  condemn  lands 
have  nothing  to  do  with  an  assessment  of 
damages  to  one  who  claims  an  equitable  in- 
terest in  the  land,  their  province  being  to 
estimate  the  value  of  the  land  and  the  dam- 
ages by  reason  of  the  taking  of  it ;  all  claims 
of  equitable  estates  or  liens  in  or  on  the  land 
must  be  left  to  be  disposed  of  by  the  proper 
tribunal.  Mclntyre  v.  Easton,  etc.,  R.  Co., 
26  N.  J.  Eq.  425.  Commissioners  should 
not  undertake  to  adjust  equities  between 
heirs  owning  the  fee  of  land  and  a  widow 
with  a  contingent  right  of  dower.  They  should 
leave  the  equities  between  these  parties  to 
be  adjusted  between  themselves.  Todemeir 
V.  Aspinwall,  43  111.  401. 

In  Massachusetts  it  is  provided  by  statute 
that  when  claimants  for  damages  sustained 
by  laying  out  or  discontinuing  highways  have 
different  interests  in  the  property  damaged, 
so  that  an  estate  for  a  term  of  years  be- 
longs to  one  person  and  a  remainder  or  re- 
version in  fee  belongs  to  another,  the  entire 
damages  or  indemnity  shall  be  paid  to  a 
trustee,  and  it  is  further  provided  that  par- 
ties having  other  or  different  interests  than 
those  previously  mentioned  may  go  to  the 
same  jurv  who  shall  apportion  their  damages. 
Stark  f."^  Mansfield,  178  Mass.  76,  59  N.  E. 
643;  Turner  v.  Robbins,  133  Mass.  207;  Bos- 
ton V.  Robbins,  126  Mass.  384,  121  Mass. 
453 ;  Edmands  v.  Boston,  108  Mass.  535.  And 
it  has  been  held  in  this  state  that  damages 
for  the  taking  of  land  leased  to  several 
tenants  are  to  be  assessed  as  if  the  owner 
were  the  only  person  interested  in  the  land. 
Edmands  v.  Boston,  supra. 

46.  In  re  New  York,  etc.,  Bridge,  137  N.  Y. 
95,  32  N.  E.  1054;  Coutant  v.  Catlin,  2 
Sandf.  Ch.  (N.  Y.)  485.  See  also  In  re  Park 
Com'rs,  1  N.  Y.  Suppl.  763. 

Failure  to  apportion  is  an  irregularity. 
It  has  been  held  that  a  failure  on  the  part 
of  the  commissioners  to  apportion  the  dam- 
ages to  each  of  several  parties  claiming  dis- 
tinct interests  in  the  same  land  is  a  mere 
irregularity.  In  re  Washington  St.,  19  R.  I. 
156,  33  Atl.  516.  See  also  Thornton  v.  North 
Providence,  6  R.  I.  433. 

Under  the  English  statute  known  as  the 
City  Improvement  Act  (1847),  where  sepa- 
rate interests  are  claimed  in  the  same  prop- 
erty it  is  the  right  of  every  person  making 
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of  land  is  owned  by  tenants  in  common,  there  is  no  necessity  for  making  a  sepa- 
rate award  of  damages  to  each  of  such  tenants/^  ^Notwithstanding  the  fact  that 
a  tract  of  land  condemned  lies  in  two  counties,  compensation  for  the  entire  farm 
should  be  assessed  in  one  proceeding."^ 

7.  Money  Award.  It  is  the  duty  of  the  jury  or  commissioners  to  award  com- 
pensation to  the  property-owner  in  money,*®  and  they  cannot  in  lieu  thereof 
impose  conditions  upon  the  party  condemning  the  property,^  or  require  the 
property-owner  to  accept  certain  privileges.^^ 

8.  Assessment  in  Favor  of  Owners  Not  Making  a  Claim.  In  some  jurisdic- 
tions it  has  been  held  that  if  any  owner  claims  damages  and  a  proceeding  is  had 
to  assess  them,  the  damages  sustained  by  all  landowners  whether  they  claim  dam- 
ages or  not  siiall  be  assessed. 

9.  Burden  of  Proof  and  Evidence  —  a.  Burden  of  Proof.  The  burden  of  show- 
ing necessity  and  public  use  is  upon  the  petitioner.^^  The  burden  of  showing  the 
damages  which  the  owner  will  suffer  rests  on  him,^  while  it  is  for  the  petitioner 


a  separate  claim  to  have  a  separate  assess- 
ment by  a  separate  jury  of  the  amount  of 
compensation  payable  to  him.  Abrahams  v. 
London,  L.  R.  6  Eq.  625,  37  L.  J.  Ch.  732,  18 
L.  T.  Rep.  N.  S.  811. 

47.  California. —  Spring  Valley  Water 
Works  V.  San  Francisco,  22  Cal.  434. 

Illinois. —  Suver  v.  Chicago,  etc.,  R.  Co., 
123  111.  293,  14  N.  E.  12 ;  Grayville,  etc.,  R.  Co. 
r.  Christy,  92  111.  337. 

Kentucky. —  Paducah,  etc.,  R.  Co.  v.  Dipple, 
16  Ky.  L.  Rep.  62. 

Michigcm. —  East  Saginaw,  etc.,  R.  Co.  v. 
Benham,  28  Mich.  459. 

New  York. — Dyckman  v.  New  York,  7  Barb. 
498. 

Pennsylvania. —  Pittsburg,  etc.,  R.  Co.  v. 
Hall,  25  Pa.  St.  336. 

Wisconsin. —  Watson  i'.  Milwaukee,  etc.,  R. 
Co.,  57  Wis.  332,  15  N.  W.  468. 

But  see  Ruppert  v,  Chicago,  etc.,  R.  Co., 
43  Iowa  490. 

The  verdict  is  not  insufficient  because  a 
gross  sum  is  awarded  to  two  owners,  since  in 
the  absence  of  any  testimony  to  the  contrary 
it  will  be  presumed  that  they  owned  the 
land  in  common.  Suver  v.  Chicago,  etc., 
R.  Co.,  123  111.  293,  14  N.  E.  12;  Union 
Depot  Co.  V.  Fredericks,  117  Mo.  138,  21 
S.  W.  1118,  1130,  26  S.  W.  350;  Musick  v. 
Kansas  City,  etc.,  R.  Co.,  114  Mo.  309,  21 
S.  W.  491;  Snoddy  v.  Pettis  County,  45  Mo. 
361.  But  in  New  Jersey  it  has  been  held  that 
an  award  of  damages  to  A  and  B  jointly,  not 
stating  how  much  to  each,  is  bad,  unless  it 
appears  by  the  record  that  they  are  joint 
tenants  or  tenants  in  common.  K^ellogg  v. 
Fischer,  26  N.  J.  L.  129.  See  also  State  v. 
Blauvelt,  33  N.  J.  L.  36. 

Where  the  interests  in  lands  are  undivided 
ones  of  several  different  owners  and  there 
are  adverse  conflicting  claims  by  tax  titles, 
attachments,  and  judgment  liens,  it  is  proper 
for  the  commissioners  to  ascertain  and  re- 
port the  compensation  to  which  the  owners  of 
each  particular  lot  are  entitled,  leaving  it 
for  the  court  to  determine  in  regard  to  the 
rights  of  the  respective  claimants  to  the 
money  awarded.  Chicago,  etc.,  R.  Co.  v. 
Chamberlain,  84  111.  333. 
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Assessment  to  joint  owners  separately. — 

There  is  no  impropriety  in  assessing  the  dam- 
ages to  joint  owners  separately.  Thayer  v. 
Worcester  County,  10  Cush.  (Mass.)  151. 
But  see  Watson  v.  Milwaukee,  etc.,  R.  Co.,  57 
Wis.  332,  15  N.  W.  488. 

48.  Atchison,  etc.,  R.  Co.  v.  Gough,  29 
Kan.  94. 

49.  Matter  of  Cincinnati,  etc.,  R.  Co.,  1 
Ohio  Dec.  (Reprint)  269,  6  West.  L.  J.  350. 
See  also  Kramer  v.  Cleveland,  etc.,  R.  Co.,  1 
Ohio  Dec.  (Reprint)  474,  10  West.  L.  J.  138. 

50.  Chicago,  etc.,  R.  Co.  v.  Melville,  66  111. 
329.  See  also  Alfred  v.  Kankakee,  etc.,  R. 
Co.,  92  111.  609  [reversing  3  111.  App.  511]; 
New  Orleans,  etc.,  R.  Co.  v.  Murrell,  34  La. 
Ann.  536 ;  Pennsylvania  R.  Co.  v.  Reichert,  58 
Md.  261;  Toledo,  etc.,  R.  Co.  r.  Munson,  57 
Mich.  42,  23  N.  W.  455.  Qucere  in  McCord  v, 
Sylvester,  32  Wis.  451. 

51.  Chicago,  etc.,  R.  Co.  v.  McGrew,  104 
Mo.  282,  15  S.  W.  931 ;  Central  Ohio  R.  Co.  v. 
Holler,  7  Ohio  St.  220;  Chesapeake,  etc.,  R. 
Co.  V.  Halstead,  7  W.  Va.  301.  Compare 
Omaha,  etc.,  R.  Co.  v.  Menk,  4  Nebr.  21. 

52.  Quackenbush  v.  District  of  Columbia^ 
20  D.  C.  300;  Washington  i\  Fisher,  43 
N.  J.  L.  377;  State  v.  Runyon,  24  N.  J.  L. 
256. 

53.  Seattle,  etc.,  R.  Co.  v.  Murphine,  4 
Wash.  448,  30  Pac.  720.  See  also  In  re  New 
York  Cent.  R.  Co.,  66  N.  Y.  407.  The  burden 
of  showing  that  the  construction  of  a  ditch 
would  benefit  a  highway  and  be  a  public 
utility  is  upon  the  petitioners  for  the  con- 
struction of  such  ditch.  Neff  v.  Reed,  98  Ind. 
341. 

54.  California. —  Los  Angeles  County  v. 
Reyes,  (1893)  32  Pac.  233;  Monterey  County 
V.  Cushing,  83  Cal.  507,  23  Pac.  700. 

Colorado. —  Colorado  Cent.  R.  Co.  v.  Allen, 
13  Colo.  229,  22  Pac.  605. 

Connecticut. —  New  Milford  Water  Co.  v. 
Watson,  75  Conn.  237,  52  Atl.  947,  53  Atl.  57. 

Indiana. —  Evansville,  etc.,  R.  Co.  v.  Miller, 
30  Ind.  209. 

Texas. —  Dallas  v.  Chenault,  (App.  1890) 
16  S.  W.  173. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
S  540. 
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to  show  that  benefits  will  accrue  to  the  owner  and  the  amount  of  such  benefits.^^ 
One  who  files  a  claim  for  damages,  alleging  that  he  is  the  owner  in  fee  simple  of 
the  land  taken,  must  prove  his  interest,  as  the  amount  of  his  damages  depends  on 
the  extent  of  his  interest  in  the  land.^^  If  other  property  than  that  described  in 
the  petition  is  brought  into  the  case  on  cross  petition,  it  is  incumbent  on  the  party 
thus  bringing  it  in  to  show  in  the  first  instance  that  it  was  taken  or  damaged.^^ 
Where  the  question  involved  is  the  damage  sustained  by  the  abutting  owner  by 
reason  of  an  excavation  or  embankment  made  in  a  street  by  a  railroad  company, 
the  burden .  is  upon  such  company  to  show  that  there  is  an  established  grade  of 
the  street  and  that  the  company  has  conformed  to  it.^*^ 

b.  Evidenee.^^  As  a  general  rule  in  assessing  damages  witnesses  as  to  such 
facts  as  are  pertinent  may  be  examined  and  all  relevant  evidence  heard,^^  and  it 
has  been  said  that  this  should  be  done.^^  On  the  other  hand  it  is  said  that  an 
award  may  be  made  upon  the  personal  knowledge  and  observation  of  the  persons 
making  the  assessment,  without  taking  testimony,^*  and  in  a  few  cases  it  has  been 
held  that  witnesses  cannot  be  sworn  and  examined.^^  A  wide  discretion  must  be 
allowed  as  to  the  kind  of  evidence  which  will  be  deemed  helpful  and  which  will 
be  received.^  The  artificial  rules  which  govern  the  admissibility  and  effect  of 
evidence  in  courts  of  justice  have  no  application  to  proceedings  of  this  character.^^ 
Information  may  be  collected  in  all  the  ways  which  a  prudent  man  usually  takes 
to  satisfy  his  own  mind,  concerning  matters  of  the  like  kind,  where  his  own 


In  Washington,  however,  it  is  held  that 
the  burden  of  establishing  the  value  of  the 
land  which  it  is  sought  to  condemn  is  on  the 
corporation,  and  that  it  is  not  shifted  to  the 
owner  by  the  fact  that  he  filed  a  pleading, 
purporting  to  be  an  answer,  but  which  was 
not  required  by  law,  and  which  alleged  no 
fact  that  could  not  be  proved  in  its  absence. 
Seattle,  etc.,  R.  Co.  v.  Murphine,  4  Wash.  448, 
30  Pac.  720. 

55.  St.  Louis,  etc.,  R.  Co.  v.  Knapp,  160 
Mo.  396,  60  S.  W.  300;  Bennett  v.  Woody, 
137  Mo.  377,  38  S.  W.  972. 

56.  Costello  V.  Burke,  63  Iowa  361,  19 
N.  W.  247. 

57.  Hyde  Park  v.  Dunham,  85  111.  569. 

58.  Pittsburg,  etc.,  R.  Co.  v.  Rose,  74  Pa. 
St.  362. 

59.  See,  generally.  Evidence. 

60.  Minnesota. —  Minneapolis  r.  Wilkin,  30 
Minn.  140,  13  N,  W.  581. 

liew  Jersey. —  Lehigh  Valley  R.  Co.  v. 
Dover,  etc.,  R.  Co.,  43  N.  J.  L.  528. 

}^ew  York. —  Rondout,  etc.,  R.  Co.  v.  Deyo, 
5  Lans.  298;  In  re  John,  etc.,  Sts.,  19  Wend. 
659. 

Yermont. —  Lyman  v.  Burlington,  22  Vt. 
131. 

United  States. —  Shoemaker  v.  U.  S.,  147 
U.  S.  282,  13  S.  Ct.  361,  37  L.  ed.  170. 

Books  and  papers  may  be  examined.  Co- 
lumbia Delaware  Bridge  Co,  v.  Geisse,  36 
N.  J.  L.  537  ;  Coster  v.  New  Jersey  R.,  etc., 
Co.,  24  N.  J.  L.  730. 

61.  Central  Pac.  R.  Co.  v.  Pearson,  35 
Cal.  247;  Pennsylvania  R.  Co.  v.  Keiffer,  22 
Pa.  St.  356;  Washington,  etc.,  R.  Co,  v, 
Switzer,  26  Gratt,  (Va,)  661, 

62.  Piper  v.  Connersville,  etc.,  Turnpike 
Road  Co.,  12  Ind.  400;  Lyman  v.  Burlington, 
22  Vt.  131.  See  also  In  re  New  York,  34  Hun 
,(N.  Y.)  441. 


63.  Coster  v.  New  Jersey  R.,  etc.,  Co.,  24 
N.  J.  L.  730. 

In  Tennessee  under  a  statute  providing 
that  the  jury  should  go  upon  the  premises  and 
assess  the  damages,  and  making  no  provision 
for  the  examination  of  witnesses,  it  was  held 
that  jurors  are  themselves  the  witnesses  re- 
specting the  facts  in  question  and  their  report 
must  be  based  upon  their  own  estimate  of  the 
damages  after  a  personal  inspection  of  the 
premises.  Clarksville,  etc..  Turnpike  Co.  V. 
Atkinson,  1  Sneed  426 ;  Stevens  v.  Duck  River 
Nav.  Co.,  1  Sneed  237. 

64.  Gage  r.  Judson,  111  Fed.  350.  See 
also  In  re  Clarkson,  15  N.  Y.  Suppl.  909; 
In  re  New  York  El.  R.  Co.,  8  N.  Y.  Suppl. 
707;  In  re  Spring  Garden  St.,  4  Rawle  (Pa.) 
192. 

65.  Dakota. —  St.  Paul,  etc.,  R.  Co.  f. 
Covell,  2  Dak.  483,  11  N.  W.  106. 

Michigan. —  Port  Huron,  etc.,  R,  Co,  t'. 
Voorheis,  50  Mich.  506,  15  N.  W.  882 ;  Mich- 
igan Air-Line  R.  Co.  v.  Barness,  44  Mich. 
222,  6  N.  W.  651. 

Neiv  Jersey. —  Columbia  Delaware  Bridge 
Co.  V.  Geisse,  36  N.  J.  L.  537. 

Neto  York.— Matter  of  Guilford,  85  N.  Y. 
App.  Div.  207,  83  N.  Y.  Suppl.  312;  Matter 
of  White  Plains  Water  Com'rs,  71  N.  Y.  App. 
Div.  544,  76  N.  Y.  Suppl.  11. 

OregroM.— Portland  v.  King,  (1891)  26  Pac. 
376. 

Contra. —  Central  Pac.  R.  Co.  v.  Pearson, 
35  Cal.  247;  Washington,  etc.,  R.  Co.  v, 
Switzer,  26  Gratt.  (Va.)  661. 

Testimony  of  witnesses  not  controlling. — 
The  judgment  of  commissioners  based  upon 
their  own  personal  observation  and  experience 
is  not  to  be  controlled  or  outweighed  by  the 
opinions  of  any  number  of  witnesses.  In  re 
Guilford,  85  N,  Y,  App,  Div.  207,  83  N.  Y. 
Suppl.  312;  Rondout,  etc.,  R.  Co.  v.  Deyo,  5 
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Lans.  (N.  Y.)  298;  Troy,  etc.,  R.  Co.  v.  Lee, 
13  Barb.  (N.  Y.)  169;  In  re  William,  etc., 
Sts.,  19  Wend.  (N.  Y.)  678;  In  re  John,  etc., 
Sts.,  19  Wend.  (N.  Y.)  659.  See  also  Port 
Henry  v.  Kidder,  39  N.  Y.  App.  Div.  640,  57 
N.  Y.  Suppl.  102. 

66.  Columbia  Delaware  Bridge  Co.  v. 
Geisse,  36  N.  J.  L.  537;  Matter  of  White 
Plains  Water  Com'rs,  71  N.  Y.  App.  Div.  544, 
76  N.  Y.  Suppl.  11;  Troy,  etc.,  R.  Co.  v.  Lee, 
13  Barb.  (N.  Y.)  169;  In  re  Furman  St.,  17 
Wend.  (N.  Y.)  649. 

67.  Georgia. —  Cincinnati,  etc.,  R.  Co.  V. 
Mims,  71  Ga.  240. 

Illinois. —  Rock  Island,  etc.,  R.  Co.  v. 
Gordon,  184  111.  456,  56  N.  E.  810;  Dupuis  v. 
Chicago,  etc.\  R.  Co.,  115  111.  97,  3  N.  E.  720; 
De  Buol  V.  Freeport,  etc.,  R.  Co.,  Ill  111.  499. 

Iowa. —  Doud  V.  Mason  City,  etc.,  R.  Co., 
76  Iowa  438,  41  N.  W.  65. 

Kansas. —  Missouri  River,  etc.,  R.  Co.  v. 
Owen,  8  Kan.  409. 

Kentucky. — Louisville,  etc.,  R.  Co.  v.  Asher, 
10  Ky.  L.  Rep.  1021. 

Louisiana. —  Shreveport,  etc.,  R.  Co.  V. 
Hinds,  50  La.  Ann.  781,  24  So.  287. 

Massachusetts. —  Stone  v.  Com.,  181  Mass. 
438,  63  N.  E.  1074;  Fales  v.  Easthampton, 
162  Mass.  422,  38  N.  E.  1129. 

Nebraska. —  Burlington,  etc.,  R.  Co.  v. 
Schluntz,  14  Nebr.  421,  16  N.  W.  439. 

New  York. —  College  Point  t\  Dennett,  5 
Thomps.  &  C.  217. 

Pennsylvania. —  Schuylkill,  etc.,  R.  Co.  v. 
Stocker,  128  Pa.  St.  233,  18  Atl.  399;  Penn- 
sylvania, etc.,  R.  Co.  V.  Cleary,  125  Pa.  St. 
442,  17  Atl.  468,  11  Am.  St.  Rep.  913;  Balti- 
more, etc.,  R.  Co.  t\  Springer,  (Pa.  1888)  13 
Atl.  76. 

Washington. — Seattle,  etc.,  R.  Co.  v.  Roeder, 
30  Wash.  244,  70  Pac.  498,  94  Am.  St.  Rep. 
864. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain," 
§  541. 

Maps  and  diagrams. —  On  a  trial  before  a 
court  and  jury  on  an  appeal  from  an  assess- 
ift'ent  by  commissioners,  a  landowner  while 
testifying  as  a  witness  in  his  own  behalf  may 
introduce  in  evidence  as  a  part  of  his  testi- 
mony, a  map  or  diagram  drawn  by  himself, 
showing  the  location  of  his  various  improve- 
ments on  the  land,  his  house,  barn,  orchard, 
meadow,  cultivated  ground,  etc.,  and  relative 
location  of  the  railroad  over  the  land  with 
respect  to  these  improvements.  Chicago,  etc., 
R.  Co.  V.  Dill,  41  Kan.  736,  21  Pac.  778.  In 
offering  testimony  on  this  issue  the  owner  is 
not  limited  to  any  preexisting  use  of  the 
land.  If  it  was  of  little  value  as  a  farm,  or 
for  common  uses,  and  was  of  great  value  as 
mineral  land  or  as  a  town  site,  that  fact 
might  be  shown,  although  it  had  never  been 
so  used.  If  it  was  more  valuable  in  the  par- 
ticular mode  in  which  it  had  been  subdivided 
into  lots,  that  fact  might  also  be  shown,  and 
in  connection  with  such  a  proof  a  diagram  or 
plat  of  such  subdivision  was  admissible,  al- 
though unrecorded,  not  as  a  town  plat,  but 
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as  a  diagram  or  plan  for  increasing  the  value 
of  property  in  the  market.  Cincinnati,  etc., 
R.  Co.  V.  Longworth,  30  Ohio  St.  108.  See 
also  Hartshorn  v.  Burlington,  etc.,  R.  Co.,  52 
Iowa  613,  3  N.  W.  648. 

Purpose  for  which  property  adopted. — 
Where  the  owner  of  land  taken  for  railway 
purposes  had  testified  to  the  value  of  the 
tract  before  and  after  the  right  of  way  had 
been  appropriated,  he  may  show  the  basis  of 
his  estimate  by  testifying  further  that  the 
property  before  the  appropriation  was  adapted 
to  residence  purposes,  but  that  it  was  not  so 
adapted  afterward.  McClean  v.  Chicago,  etc., 
R.  Co.,  67  Iowa  568,  25  N.  W.  782. 

Inadmissible  evidence  as  to  value. —  Arkan- 
sas,—  Texas,  etc.,  R.  Co.  v.  Cella,  42  Ark. 
528. 

California. — San  Jose,  etc.,  R.  Co.  t>.  Mayne, 
83  Cal.  566,  23  Pac.  522. 

Illinois. —  Oran  v.  Hoblit,  19  111.  App.  259. 

Kansas. —  Dickinson  County  v.  Hogan,  39 
Kan.  606,  18  Pac.  611. 

Massachusetts. —  Cobb  v.  Boston,  112  Mass. 
181. 

Minnesota. — Carli  v.  Stillwater,  etc.,  R.  Co., 
16  Minn.  260. 

New  York. —  Matter  of  Rochester,  etc.,  R. 
Co.,  50  Hun  29,  2  N.  Y.  Suppl.  457;  In  re 
Thompson,  12  N.  Y.  Suppl.  182. 

Pennsylvania. —  Montgomery  County  v, 
Schuylkill  Bridge  Co.,  110  Pa.  St.  54,  20  Atl. 
407 ;  Pennsylvania,  etc.,  R.  Co.  v.  Roberts,  2 
Walk.  (Pa.)  482. 

Texas. —  Cane  Belt  R.  Co.  v.  Hughes,  72 
Tex.  Civ.  App.  565,  72  S.  W.  1020. 

Virginia. —  Richmond,  etc.,  R.  Co.  v.  Hum- 
phreys, 90  Va.  425,  18  S.  E.  901. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  541. 

68.  Illinois. —  Pittsburgh,  etc.,  R.  Co.  v. 
Lyons,  159  111.  576,  43  N.  E.  377;  Liebermaa 
V.  Chicago,  etc.,  R.  Co.,  141  111.  140,  30  N.  E. 
544;  Chicago,  etc.,  R.  Co.  v.  Greiney,  137  111. 
628,  25  N.  E.  798;  Kiernan  v.  Chicago,  etc., 
R.  Co.,  123  111.  188,  14  N.  E.  18;  Illinois,  etc., 
R.,  etc.,  Co.  V.  Switzer,  117  111.  399,  7  N.  E. 
664,  57  Am.  Rep.  875 ;  Chicago  v.  McDonough, 
112  111.  85;  St.  Louis,  etc.,  R.  Co.  v.  Teters, 
68  111.  144;  Rockford,  etc.,  R.  Co.  v.  Mc- 
Kinley,  64  111.  338;  Jacksonville,  etc.,  R.  Co. 
V.  Kidder,  21  111.  131. 

Indiana. — Chicago,  etc.,  R.  Co.  v.  Huncheon, 
130  Ind.  529,  30  N.  E.  636;  State  t\  Beackmo, 
6  Blackf.  488;  Indiana,  etc.,  R.  Co.  v.  Rine- 
hart,  14  Ind.  App.  588,  43  N.  E.  238. 

Iowa. —  Ellsworth  v.  Chicago,  etc.,  R.  Co., 
91  Iowa  386,  59  N.  W.  78. 

Kansas. —  Chicago,  etc.,  R.  Co.  v.  Cosper,  42 
Kan.  561,  22  Pac.  634;  Kansas  City,  etc., 
R.  Co.  V.  Kregelo,  32  Kan.  608,  5  Pac.  16. 

Massachusetts. — Butchers'  Slaughtering,  etc., 
Assoc.  V.  Com.,  163  Mass.  386,  40  N.  E.  176; 
Shattuck  V.  Stoneham  Branch  R.  Co.,  6  Allen 
115;  Boston,  etc.,  R.  Co.  v.  Middlesex  County, 
1  Allen  324;  Hosmer  v.  Warner,  15  Gray 
46:  Dickenson  p.  Fitchberg,  13  Gray  546; 
Plympton  v.  Woburn,  11  Gray  415. 
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and  as  to  benefits  is  generally  to  be  admitted  and  con  side  red.  Where  an  appeal 
is  taken  from  an  assessment  of  damages  by  jurors  or  commissioners,  as  the  case 
may  be,  their  award  is  held  not  to  be  admissible  on  the  subject  of  damages.''^  The 


Minnesota. —  Cedar  Rapids,  etc.,  R.  Co.  v. 
Raymond,  37  Minn.  204,  33  N.  W.  704. 

Montana. —  Gallatin  Canal  Co.  v.  Lay,  10 
Mont.  528,  26  Pac.  1001. 

Nebraska. —  Fremont,  etc.,  R.  Co.  v.  Bates, 
40  Nebr.  381,  58  N.  W.  959;  Omaha  Southern 
R.  Co.  r.  Todd,  39  Nebr.  818,  58  N.  W.  289. 

New  Hampshire. —  March  v.  Portsmouth, 
etc.,  R.  Co.,  19  N.  H.  372. 

New  York. —  In  re  New  York  Cent.,  etc., 
R.  Co.,  6  Hun  149. 

Pennsylvania. — Leiby  v.  Clear  Spring  Water 
Co.,  205  Pa.  St.  634,  55  Atl.  782 ;  Gamble  v. 
Philadelphia,  162  Pa.  St.  413,  29  Atl.  739; 
Wilson  V.  Equitable  Gas  Co.,  152  Pa.  St.  566, 
25  Atl.  635  [distinguishing  Pennsylvania,  etc., 
R.  Co.  V.  Cleary,  125  Pa.  St.  442,  17  Atl.  468, 
1  Am.  St.  Rep.  913]  ;  Ehret  v.  Schuylkill 
River  East  Side  R.  Co.,  151  Pa.  St.  158,  24 
Atl.  1068;  Davis  V.  Jefferson  Gas  Co.,  147 
Pa.  St.  130,  23  Atl.  218;  Rees  r.  Schuylkill 
River  East  Side  R.  Co.,  135  Pa.  St.  629,  20 
Atl.  149 ;  Reading,  etc.,  R.  Co.  v.  Balthaser, 
126  Pa.  St.  1,  17  Atl.  518;  Pennsylvania 
Schuylkill  Valley  R.  Co.  v.  Keller,  (1887)  11 
Atl.  381;  Danville,  etc.,  R.  Co.  v.  Gearhart, 
81*  Pa.  St.  260;  Barclay  R.,  etc.,  Co.  r. 
Ingham,  36  Pa.  St.  194. 

Vermont. —  Wead  v.  St.  Johnsbury,  etc.,  R. 
Co.,  64  Vt.  52,  24  Atl.  361. 

Washington. —  Oregon  R.,  etc.,  Co.  t*.  Ows- 
ley, 3  Wash.  Terr.  38,  13  Pac.  186. 

Wisconsin. —  Parks  v.  Wisconsin  Cent.  R. 
Co.,  33  Wis.  413. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  542. 

Inadmissible  evidence  as  to  damages. — Cali- 
fornia.—  Heffernan  v.  San  Francisco  Super. 
Ct.,  (1893)  33  Pac.  725;  San  Francisco  v. 
Kiernan,  98  Cal.  614,  33  Pac.  720. 

Colorado. —  Colorado  Midland  R.  Co.  v. 
Brown,  15  Colo.  193,  25  Pac.  87. 

Illinois. —  Indiana,  etc.,  R.  Co.  v.  Conness, 
184  111.  178,  56  N.  E.  402;  Wabash,  etc.,  R. 
Co.  V.  McDougall,  126  111.  Ill,  18  N.  E.  291,  9 
Am.  St.  Rep.  539,  1  L.  R.  A.  207 ;  Lafayette, 
etc;,  R.  Co.  V.  Winslow,  66  111.  219. 

Iowa. —  Pingrey  r.  Cherokee,  etc.,  R.  Co.,  78 
Iowa  438,  43  N.  W.  285 ;  Ball  v.  Keokuk,  etc., 
R.  Co.,  71  Iowa  306,  32  N.  W.  354. 

Massachusetts. —  Howe  v.  Weymouth,  148 
Mass.  605,  20  N.  E.  316;  Drury  v.  Midland 
R.  Co.,  127  Mass.  571. 

Missouri. —  St.  Louis,  etc.,  R.  Co.  v.  Clark, 
121  Mo.  169,  25  S.  W.  192,  906,  26  L.  R.  A. 
751. 

Pennsylvania. —  Boyd  r.  Negley,  40  Pa.  St. 
377;  Hays  v.  Risher,  32  Pa.  St.  169. 

Texas. —  Karnes  County  v.  Nichols,  (Civ. 
App.  1899)  54  S.  W.  656;  Morris  v.  Coleman 
County,  (Civ.  App.  1894)  28  S.  W.  380. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  542. 

A  trust  deed  given  to  secure  the  purchase- 
price  of  a  majority  of  the  lots  condemned 


having  been  received  in  evidence  by  the  court 
upon  a  hearing  to  determine  the  question  of 
title  and  interest  of  the  various  parties  before 
submitting  the  case  to  the  jury  is  not  com- 
petent to  go  to  the  jury  on  the  question  of 
damages.  Schuster  v.  Chicago  Sanitary  Dist., 
177  111.  626,  52  N.  E.  855. 

A  bond  given  by  a  city  to  a  property-owner 
to  secure  payment  of  such  damages  as  he  may 
sustain  from  opening  a  street  through  his 
property  is  not  admissible.  Bigelow  V.  Pitts- 
burg, 189  Pa.  St.  455,  42  Atl.  110. 

69.  Hayes  v.  Ottawa,  etc.,  R.  Co.,  54  111. 
373 ;  Beale  v.  Boston,  166  Mass.  53,  43  N.  E. 
1029;  Shattuck  v.  Stoneham  Branch  R.  Co., 
6  Allen  115;  Dickenson  v.  Fitchburg,  13  Gray 
546 ;  Chicago,  etc.,  R.  Co.  v.  Williams,  8  Ohio 
Dec.  (Reprint)  736,  9  Cine.  L.  Bui.  253; 
Reading,  etc.,  R.  Co.  v.  Balthaser,  126  Pa,  St. 
1,  17  Atl.  518;  Danville,  etc.,  R.  Co.  v.  Gear- 
hart,  81*  Pa.  St.  260. 

Inadmissible  evidence  as  to  benefits.—  Gush- 
ing V.  Nantasket  Beach  R.  Co.,  143  Mass.  77, 
9  N.  E.  22 ;  Brown  v.  Providence,  etc.,  R.  Co., 
5  Gray  (Mass.)  35;  Reading,  etc.,  R.  Co.  v. 
Balthaser,  119  Pa.  St.  472,  13  Atl.  294;  Pitts- 
burg, etc.,  R.  Co.  V.  Robinson,  95  Pa.  St.  426 ; 
Pittsburg,  etc.,  R.  Co.  v.  Rose,  74  Pa.  St.  362 ; 
Lullamire  v.  Kaufman  County,  3  Tex.  App. 
Civ.  Cas.  §  325;  Seattle,  etc.,  R.  Co.  v.  Gil- 
christ, 4  Wash.  509,  30  Pac.  738. 

70.  Illinois.— Ovd^n  v.  Hoblit,  19  111.  App. 
259. 

Indiana. —  See  Chicago,  etc.,  R.  Co.  v.  Wins- 
low,  27  Ind.  App.  316,  60  N.  E.  466. 

Kansas. —  Chicago,  etc.,  R.  Co.  v.  Broquet, 
47  Kan.  571,  28  Pac.  717. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v. 
Thompson,  18  B.  Mon.  735. 

Massachusetts. —  Wellington  v.  Boston,  etc., 
R.  Co.,  158  Mass.  185,  33  N.  E.  393;  Brown  v. 
Providence,  etc.,  R.  Co.,  5  Gray  35.  Compare 
Chapin  v.  Boston,  etc.,  R.  Corp.,  6  Cush.  422 ; 
White  V.  Boston,  etc.,  R.  Corp.,  6  Cush.  420. 

Minnesota. —  Northern  Pac.  R.  Co.  v.  Dun- 
can, 87  Minn.  91,  91  N.  W.  271;  Sherman  v. 
St.  Paul,  etc.,  R.  Co.,  30  Minn.  227,  15  N.  W. 
239. 

Rhode  Island. —  Daigneault  v.  Woonsocket, 
18  R.  I.  378,  28  Atl.  346 ;  Ennis  v.  Wood  River 
Branch  R.  Co.,  12  R.  I.  73. 

Texas. —  Giersa  v.  Dennison,  etc.,  R.  Co., 
(Civ.  App.  1898)  45  S.  W.  925;  Southern 
Cotton  Press,  etc.,  Co.  v.  Galveston  Wharf 
Co.,  3  Tex.  App.  Civ.  Cas.  §  256. 

Wisconsin. —  Wooster  v.  Sugar  River  Valley 
R.  Co.,  57  Wis.  311,  15  N.  W.  401. 

United  States. —  Sharpe  v.  U.  S.,  191  U.  S. 
341,  24  S.  Ct.  114,  48  L.  ed.  211  [affirming 
112  Fed.  893,  50  C.  C.  A.  597,  57  L.  R.  A. 
932]. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain." 
§  679. 

Purposes  for  which  admissible. —  A  report 
of  commissioners  is  admissible  on  appeal  to 
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commissioners  may  tliemselves  be  witnesses.'^^  Tliey  cannot  be  asked  whether 
their  award  correctly  expresses  their  judgment,  but  they  may  be  asked  for  their 
judgment  at  the  time  of  the  trial  on  appeal.'^^  The  verdict  and  judgment  rendered 
in  prior  proceedings  to  condemn  the  same  land  cannot  be  admitted.'^ 

10.  Instructions'^^  —  a.  Necessity.  There  are  decisions  which  hold  that  it  is 
not  necessary  to  instruct  commissioners  or  jurors  in  proceedings  to  assess  damages,'^ 
but  in  such  proceedings  instructions  are  sometimes  givenj^ 

b.  Rules  Applicable.  When  instructions  are  given,  the  rules  which  obtain  in 
ordinary  civil  actions  are  generally  applicable.  Thus  if  a  party  desires  a  particular 
instruction  he  should  ask  for  it ;  non-direction  is  not  error.^"^  The  instructions 
given  must  be  within  the  issues,'^^  must  be  applicable  to  the  evidence,"^*  and 


show  that  the  statute  requiring  the  making 
thereof  has  been  complied  with.  Terre  Haute, 
etc.,  R.  Co.  V.  Flora,  29  Ind.  App.  442,  64 
N.  E.  648.  A  report  of  commissioners,  and 
an  accompanying  map,  are  legal  evidence  on 
appeal  for  the  purpose  of  showing  what  land 
was  condemned.  St.  Joseph,  etc.,  R.  Co.  v. 
Orr,  8  Kan.  419;  Missouri  River,  etc.,  R.  Co. 
V.  Owen,  8  Kan.  409.  An  award  is  admissible 
on  appeal  to  explain  the  location  of  a  pro- 
posed road  and  to  describe  the  situation  of 
the  premises.  Northern  Pac.  R.  Co.  v.  Dun- 
can, 87  Minn.  91,  91  N.  W.  271.  See  also 
Sherman  St.  Paul,  etc.,  R.  Co.,  30  Minn. 
227,  15  N.  W.  239.  Where  it  is  necessary  for 
the  jury  to  know  the  amount  of  the  commis- 
sioners' award,  in  order  that  credit  may  be 
given  the  petitioner  for  the  amount  paid,  and 
interest  may  be  awarded  the  property-owner 
for  the  excess,  in  case  damages  found  by  the 
Jury  should  exceed  those  awarded  by  the  com- 
missioners, it  is  not  error  to  admit  in  evi- 
dence the  report  of  the  commissioners,  but  the 
jury  must  be  instructed  that  they  should  not 
allow  the  amount  awarded  by  the  commis- 
sioners to  influence  their  judgment.  Kansas 
City  Suburban  Belt  R.  Co.  v.  McElroy,  161 
Mo.  584,  61  S.  W.  871. 

In  Indiana  it  has  been  held  that  on  a  trial 
in  the  circuit  court  of  an  appeal  from  an 
award  of  a  board  of  turnpike  directors  to  a 
landowner  for  the  removal  of  gravel  from  his 
land,  all  pleadings  and  papers  in  the  tran- 
script on  appeal  are  a  part  of  the  record  and 
may  be  considered  by  the  jury  without  being 
formally  introduced  into  evidence.  Bell  v. 
Pavey,  7  Ind.  App.  19,  33  N.  E.  1011. 

In  Massachusetts  on  a  hearing  before  a 
sheriff's  jury  to  estimate  the  damages  of  an 
owner  of  land  taken  for  a  railroad,  the  order 
of  the  county  commissioners  estimating  the 
damages  and  directing  the  making  of  a  pas- 
sageway for  draining  the  petitioner's  prem- 
ises, the  wetting  of  which  was  one  principal 
ground  of  his  claim  for  damages,  may  prop- 
erly go  to  the  jury  with  the  other  papers  in 
the  case.  Chapin  v.  Boston,  etc.,  R.  Co.,  6 
Cush.  (Mass.)  422.  See  also  White  v.  Boston, 
etc.,  R.  Co.,  6  Cush.  (Mass.)  420. 

71.  Frosard  v.  St.  Landry  Police  Jury,  3 
La.  Ann.  560;  Perrysville,  etc.,  Plank-Road 
Co.  v.  Thomas,  20  Pa.  St.  91;  Philadelphia, 
etc.,  R.  Co.  V.  Rogers,  2  Walk.  (Pa.)  275. 
See  also  St.  Louis  v.  Abeln,  170  Mo.  318,  70 
S.  W.  708,  on  hearing  of  exceptions  to  report. 
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The  commissioner  must  speak  from  his  own 
knowledge,  and  not  give  any  opinion  founded 
on  evidence  heard  as  a  viewer.  Dorian  x>. 
East  Brandywine,  etc.,  R.  Co.,  46  Pa.  St.  520. 

72.  Winklemans  v.  Des  Moines  Northwest- 
ern R.  Co.,  62  Iowa  11,  17  N.  W.  82. 

73.  Kansas  City  Mulkey,  176  Mo.  229, 
75  S.  W.  973. 

74.  See,  generally.  Trial. 

75.  Baltimore,  etc.,  R.  Co.  v.  Hennessy,  21 
D.  C.  489;  Flint,  etc.,  R.  Co.  v.  Detroit,  etc., 
R.  Co.,  64  Mich.  350,  31  N.  W.  281. 

Failure  to  request. —  The  award  will  not  be 
set  aside  for  the  failure  of  the  court  to  in- 
struct the  commissioners  as  to  their  duties, 
if  neither  party  requests  that  instructions 
be  given.  Chicago,  etc.,  R.  Co.  v.  Randolph 
Town-Site  Co.,  103  Mo.  451,  15  S.  W.  437. 

Under  Me.  Rev.  St.  c.  25,  §  16,  the  person 
who  presides  over  a  jury  called  to  assess  dam- 
ages, on  an  appeal  from  the  award  of  county 
commissioners  for  land  taken  by  a  railroad 
company  has  no  authority  to  instruct  the 
jury  in  matters  of  law  (McKenney  v.  Pe- 
nobscot County  Com'rs,  40  Me.  136),  but  un- 
der Rev.  St.  c.  18,  §  12,  it  is  the  duty  of  the 
person  presiding  at  the  view  and  hearing  by  a 
jury  in  assessing  damages  for  land  taken  by 
a  railroad  company  to  instruct  the  jury  upon 
any  question  of  law,  when  requested  by  either 
party  (Allen  v.  Androscoggin  R.  Co.,  60  Me. 
494). 

In  New  York  in  a  statutory  proceeding  be- 
fore a  justice  of  the  peace,  under  the  laws  of 
1847,  chapter  455,  for  the  reassessment  of 
damages  for  laying  cut  a  highway,  the  justice 
may  properly  refuse  to  charge  the  jury, 
although  a  charge  is  requested  which  prop- 
erly states  the  law.  People  v.  Eldridge,  6 
Thomps.  &  C.  20. 

76.  Molett  V.  Keenan,  22  Ala.  484;  Shoe- 
maker V.  U.  S.,  147  U.  S.  282,  13  S.  Ct.  361, 
37  L.  ed.  107. 

77.  Cole  v.  Boston,  181  Mass.  374,  63  N.  E. 
1061 ;  Kansas  City,  etc.,  R.  Co.  V.  Shoemaker, 
160  Mo.  425,  61  S.  W.  205;  Doyle  v.  Kansas 
City,  etc.,  R.  Co.,  113  Mo.  280,  20  S.  W. 
970;  March  v.  Portsmouth,  etc.,  R.  Co.,  19 
N.  H.  372. 

78.  Chicago,  etc.,  R.  Co.  v.  Atterbury,  156 
111.  281,  40  N.  E.  826;  Chicago,  etc.,  R.  Co. 
V.  Patterson,  26  Ind.  App.  295,  59  N.  E.  688; 
Ragan  v.  Kansas  City,  etc.,  R.  Co.,  144  Mo. 
623,  46  S.  W.  602. 

79.  Chicago,  etc.,  R.   Co.   v.   Cosper,  42 
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authorized  tlierebj.^'^  Misleading  instructions  must  not  be  given.^^  The  court 
should  not  in  its  instructions  submit  a  question  of  law  upon  which  it  should  pass.^^ 
If  the  instructions  taken  all  together  present  the  proper  rule  for  the  guidance  of 
the  jury  they  are  not  objectionable.^^  It  is  not  necessary  to  repeat  an  instruction 
already  given  in  substance  and  with  sufficient  fulness.^"^  An  instruction  as  to  the 
form  of  the  verdict  is  proper.^^  Legal  terms  should  be  explained  by  the  court.^® 
e.  What  Instructions  Proper.  Instructions  are  often  given  as  to  the  injuries 
for  which  damages  may  be  recovered  and  the  compensation  which  should  be 
allowed  therefor,^^  but  the  court  should  not  express  its  opinion  as  to  the  amount 


Kan.  561,  22  Pac.  634;  Leroy,  etc.,  R.  Co.  v. 
Ross,  40  Kan.  598,  20  Pac.  197,  2  L.  R.  A. 
217;  Fitz  v.  Nantasket  Beach  R.  Co.,  148 
Mass.  35,  18  N.  E.  592;  Bockoven  r.  Lincoln 
Tp.,  13  S.  D.  317,  83  N.  W.  335. 

80.  Pittsburgh,  etc.,  R.  Co.  r.  Wolcott, 
(Ind.  1904)  69  N.  E.  451. 

81.  Alabama. —  Mobile,  etc.,  R.  Co.  v.  Hes- 
ter, 122  Ala.  249,  25  So.  220. 

Illinois. —  De  Buol  v.  Freeport,  etc.,  R.  Co., 
Ill  111.  499;  Mix  v.  Lafayette,  etc.,  R.  Co., 
67  111.  319. 

Indiana. —  Fifer  v.  Ritter,  159  Ind.  8,  64 
N.  E.  463 ;  Pittsburgh,  etc.,  R.  Co.  v.  Swinney, 
59  Ind.  100. 

Kansas. —  Leroy,  etc.,  R.  Co.  v.  Ross,  40 
Kan.  598,  20  Pac.  197,  2  L.  R.  A.  217. 

Missouri. —  Chicago,  etc.,  R.  Co.  v.  McGrew, 
104  Mo.  282,  15  S.  W.  931. 

Nebraska. —  Otoe  County  v.  Heye,  19  Nebr. 
289,  27  N.  W.  145. 

Illustrations. —  An  instruction  which  inti- 
mates that  there  is  no  damage  to  the  prop- 
erty of  the  landowner  is  erroneous.  Chicago, 
etc.,  R.  Co.  V.  Naperville,  166  111.  87,  47  N.  E. 
734.  See  also  Illinois  Cent.  R.  Co.  v.  Mat- 
toon  Highway  Com'rs,  161  111.  647,  43  N.  E. 
1100;  Chicago,  etc.,  R.  Co.  v.  Cicero,  154  111. 
656,  39  N.  E.  574.  An  instruction  should  not 
intimate  that  the  jury  may  arbitrarily  dis- 
regard unimpeached  evidence  as  to  damages. 
Kiernan  v.  Chicago,  etc.,  R.  Co.,  123  111.  188, 
14  N.  E.  18.  An  instruction  is  erroneous 
which  directs  the  attention  of  the  jury  to 
every  element  detracting  from  the  value  of 
the  property  taken  and  which  omits  every- 
thing showing  that  such  property  is  valuable. 
Dupuis  V.  Chicago,  etc.,  R.  Co.,  115  111.  97, 
3  N.  E.  720.  Instructions  are  objectionable 
when  they  are  of  such  a  character  as  to 
afford  a  probable  presumption  that  the  jury 
were  misled  by  them. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Goff,  158 
111.  453,  41  N.  E.  1112;  Chicago,  etc.,  R.  Co., 
V.  Dooling,  95  111.  202. 

Indiana. —  Goodwine  v.  Evans,  134  Ind. 
262,  33  N.  E.  1031. 

Minnesota. —  Sigafoos  v.  Minneapolis,  etc., 
R.  Co.,  39  Minn.  8,  38  N.  W.  627. 

New  Hampshire. —  March  v.  Portsmouth, 
€tc.,  R.  Co.,  19  N.  H.  372. 

Pennsylvania. —  Royer  v.  Ephrata  Borough, 
171  Pa.  St.  429,  33  Atl.  361. 

Texas. —  Ft.  Worth,  etc.,  R.  Co.  v.  Pearce, 
75  Tex.  281,  12  S.  W.  864. 

82.  Trotier  v.  St.  Louis,  etc.,  R.  Co.,  180 
111.  471,  54  N.  E.  487;  Elgin,  etc.,  R.  Co.  v. 
Fletcher,  128  HI.  619,  21  N.  E.  577  ;  Kiernan 


V.  Chicago,  etc.,  R.  Co.,  123  111.  188,  14  N.  E. 
18;  Davidson  v.  Boston,  etc.,  R.  Co.,  3  Cush. 
(Mass.)  91. 

83.  Twin  Lakes  Hydraulic  Gold  Min.  Syn- 
dicate V.  Colorado  Midland,  etc.,  R.  Co.,  16 
Colo.  1,  27  Pac.  258;  Board  of  Trade  Tele- 
phone Co.  V.  Blume,  176  111.  247,  52  N.  E. 
258;  Cook  v.  Chicago,  etc.,  R.  Co.,  83  Iowa 
278,  49  N.  W.  92;  Dreher  v.  Iowa  South 
Western  R.  Co.,  59  Iowa  599,  13  N.  W.  754. 
Chicago,  etc.,  R.  Co.  v.  Vivian,  33  Mo.  App. 
583. 

84.  Centralia,  etc.,  R.  Co.  v.  Rixman,  121 
111.  214,  12  N.  E.  685;  Concordia  Cemetery 
Assoc.  V.  Minnesota,  etc.,  R.  Co.,  121  111. 
199,  12  N.  E.  536;  Chicago,  etc.,  R.  Co.  v. 
Patterson,  26  Ind.  App.  295,  59  N.  E.  688; 
Pingery  v.  Cherokee,  etc.,  R.  Co.,  78  Iowa 
438,  43  N.  W.  285. 

85.  Harvey  v.  Lackawanna,  etc.,  R.  Co.,  47 
Pa.  St.  428. 

86.  Kansas  City,  etc.,  R.  Co.  v.  Dawley, 

50  Mo.  App.  480. 

87.  Illinois. —  Chicago,  etc.,  R.  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  112  111.  589. 

Iowa. —  Diamond  Jo  Line  Steamers  v.  Da- 
venport, etc.,  R.  Co.,  115  Iowa  480,  88  N.  W. 
959. 

Maryland. —  Baltimore,  etc.,  R.  Co.  v.  Boyd, 
(1890)  20  Atl.  902. 

Massachusetts. —  Teele  v.  Boston,  165  Mass. 
88,  42  N.  E.  506. 

New  Jersey. —  Sullivan  v.  North  Hudson 
County  R.  Co.,  51  N.  J.  L.  518,  18  Atl.  689. 

Pennsylvania. —  Wallace  v.  Jefferson  Gas 
Co.,  147  Pa.  St.  205,  23  Atl.  416. 

Texas. —  Dallas,  etc.,  R.  Co.  v.  Chenault, 
(App.  1890)  16  S.  W.  173. 

United  States. —  Shoemaker  v.  U.  S.,  147 
U.  S.  282,  13  S.  Ct.  361,  37  L.  ed.  107. 

Fancy  of  the  jury. —  An  instruction  should 
not  be  given  which  leaves  the  jury  to  their 
own  fancy  as  to  the  damages  which  should 
be  recovered.  Louisville,  etc.,  R.  Co.  v.  Hen- 
nen,  14  Ky.  L.  Rep.  526. 

Instructions  as  to  the  limits  of  the  injuries 
to  be  considered. —  Hodgevson  v.  St.  Louis, 
etc.,  R.  Co.,  160  111.  430,  43  N.  E.  614;  Sater 
V.  Burlington,  etc..  Plank  Road  Co.,  1  Iowa 
386;  Chesapeake,  etc.,  R.  Co.  v.  Smith,  51 
S.  W.  12,  21  Ky.  L.  Rep.  175;  Gulf,  etc.,  R. 
Co.  V.  Brugger,  24  Tex.  Civ.  App.  367,  59 
S.  W.  556. 

Instructions  as  to  the  proper  elements  of 
damage. —  Fayetteville,  etc.,  R.  Co.  v.  Combs, 

51  Ark.  324,  11  S.  W.  418;  Mix  v.  Lafayette, 
etc.,  R.  Co.,  67  HI.  319;  Atchison,  etc.,  R.  Co. 
V.  Lenz,  35  111.  App.  330;  Indiana,  etc.,  R. 
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of  the  damages  to  be  awarded.^^  The  question  of  market  vahie  is  a  proper  sub- 
ject for  instructions.^^  The  jury  should  be  instructed  as  to  the  circumstances 
under  which  benefits  may  be  allowed,  and  the  character  of  the  benefits  to  be 
allowed.^  Instructions  as  to  injuries  to  property  not  taken  are  properly 
given.^^ 

11.  Review  Of  and  Action  Upon  Report  by  the  Court  —  a.  Confirmation. 

After  the  report  of  the  commissioners  or  the  verdict  of  the  jury  has  been  made,, 
it  must,  by  the  usual  practice,  be  brought  before  the  court  and  made  subject  to- 
review.^^  As  when  reviewing  the  verdict  of  a  jury  or  report  of  referees  on  a 
question  of  fact,  the  court  will  confirm  the  report  of  the  commissioners  unless 
there  is  a  plain  and  decided  preponderance  of  evidence  against  the  finding 
thereof.^^  If  it  appears  that  the  commissioners  have  been  regular  in  their  proceed- 
ings and  that  due  notice  of  the  motion  for  confirmation  has  been  given  ^  it  is  a 


Co.  Cook,  102  Ind.  133,  26  N.  E.  203;  Louis- 
ville, etc.,  R.  Co.  Vj.  Thompson,  18  B.  Mon. 
(Ky.)  735:  Otoe  County  v.  Heye,  19  Nebr. 
289,  27  N.  W.  145. 

Instructions  as  to  the  use  to  which  the 
property  is  put. —  Chicago,  etc.,  R.  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  112  111.  589;  Bennett  v. 
Marion,  106  Iowa  628,  76  N.  W.  844;  Teele 

Boston,  165  Mass.  88,  42  N.  E.  506;  Whit- 
man x>.  Boston,  etc.,  R.  Co.,  7  Allen  (Mass.) 
313;  Miller  v.  Windsor  Water  Co.,  148  Pa.  St. 
429,  23  Atl.  1132. 

88.  Schuylkill  River  East  Side  R.  Co.  v. 
Stocker,  128  Pa.  St.  233,  18  Atl.  399;  Cres- 
son,  etc.j  Short  Route  R.  Co.  v.  Aunsman, 
(Pa.  1887)  11  Atl.  561;  Weyer  v.  Chicago, 
etc.,  R.  Co.,  68  Wis.  180,  31  N.  W.  710. 

89.  Paducah  v.  Allen,  111  Ky.  361,  63 
S.  W.  981,  23  Ky.  L.  Rep.  701,  98  Am.  St. 
Rep.  422;  Kansas  City,  etc.,  R.  Co.  Shoe- 
maker, 160  Mo.  425,  61  S.  W.  205;  Frick 
Coke  Co.  f.  Painter,  198  Pa.  St.  468,  48  Atl. 
302. 

90.  Colorado. —  Rio  Grande  Southern  R. 
Co.  V.  Knight,  1  Colo.  App.  219,  28  Pac.  19. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Aldrich, 
134  111.  9,  24  N.  E.  763;  Concordia  Cemetery 
Assoc.  V.  Minnesota,  etc.,  R.  Co.,  121  111.  199, 
12  N.  E.  536;  Hvde  Park  e.  Washington  Ice 
Co.,  117  111.  233,  7  N.  E.  523.  See  also  W^ash- 
ington  Ice  Co.  v.  Chicago,  147  111.  327,  35 
N.  E.  378,  37  Am.  St.  Rep.. 222. 

Indiana. —  Fifer  v.  Ritter,  159  Ind.  8,  64 
N.  E.  463.  See  also  Grand  Rapids,  etc.,  R. 
Co.  V.  Horn,  41  Ind.  479. 

Iowa. —  Ball  v.  Keokuk,  etc.,  R.  Co.,  74 
Iowa  132,  37  N.  W.  110;  Brooks  v.  Daven- 
port, etc.,  R.  Co.,  37  Iowa  99. 

Massachusetts. — Cross  v.  Plymouth  County, 
125  Mass.  557. 

North  Carolina. —  Haislip  v.  Wilmington, 
etc.,  R.  Co.,  102  N.  C.  376,  8  S.  E.  926. 

Pennsylvania. —  See  Robinson  v.  Pittsburg, 
etc.,  R.  Co.,  27  Pittsb.  Leg.  J.  137. 

Texas. —  Morris  v.  Coleman  County,  (Civ. 
App.  1894)  28  S.  W.  380. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  567. 

91.  Colorado. —  Denver,  etc.,  R.  Co.  v. 
Schmitt,  11  Colo.  56,  16  Pac.  842. 

Illinois. —  Hercules  Iron  Works  t'.  Elgin, 
etc.,  R.  Co.,  141  Til.  491,  30  N.  E.  1050;  Chi- 
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cago,  etc.,  R.  Co.  v.  Bowman,  122  111.  595,  13 
N.  E.  814;  Chicago,  etc.,  R.  Co.  v.  Hopkins, 
90  111.  316. 

Iowa. —  Cook  V.  Chicago,  etc.,  R.  Co.,  83 
Iowa  278,  49  N.  W.  92 ;  Brooks  v.  Davenport, 
etc.,  R.  Co.,  37  Iowa  99. 

Kansas. —  Central  Branch  Union  Pac.  R. 
Co.  V.  Andrews,  41  Kan.  370,  21  Pac.  276. 

Massachusetts. —  Bemis  v.  Springfield,  122 
Mass.  110. 

Minnesota. —  Redmond  v.  St.  Paul,  etc.,  R. 
Co.,  39  Minn.  248,  40  N.  W.  64;  Carli  v. 
Stillwater,  etc.,  R.  Co.,  16  Minn.  260;  Min- 
nesota Valley  R.  Co.  v.  Doran,  15  Minn.  230. 

Pennsylvania. —  Mahaffey  v.  Beech  Creek 
R.  Co.,  163  Pa.  St.  158,  29  Atl.  881. 

Texas. —  Ft.  Worth,  etc.,  R.  Co.  v.  Dowie, 
82  Tex.  383,  17  S.  W.  620;  Roy  v.  Missouri, 
etc.,  R.  Co.,  (Civ.  App.  1895)  32  S.  W.  72. 

92.  Maine. —  See  Bryant  v,  Knox,  etc.,  R, 
Co.,  61  Me.  300. 

Michigan. —  Fort  St.  Union  Depot  Co. 
Backus,  92  Mich.  33,  52  N.  W.  790. 

Missouri. — Hannibal  Bridge  Co.  v.  Schauer- 
backer,  49  Mo.  555. 

New  York. —  In  re  Guilford,  85  N.  Y.  App. 
Div.  207,  93  N.  Y.  Suppl.  312. 

Vermont. —  Lyman  v.  Burlington,  22  Vt. 
131. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  614. 

Review  by  what  court. — Usually  the  review 
of  the  report  or  inquisition  for  its  confirma- 
tion or  setting  aside  as  tho  case  may  be 
must  be  made  by  the  court  to  which  it  is  re- 
turnable. Burr  V.  Bucksport,  etc.,  R.  Co., 
64  Me.  131;  New  Cent.  Coal  Co.  v.  George's 
Creek  Coal,  etc.,  Co.,  37  Md.  537. 

Nebr.  Comp.  St.  c.  i6,  §  97,  provides  that 
for  the  purpose  of  locating  a  railroad  right  of 
way  the  county  judge  shall  appoint  six  free- 
holders  to  assess  the  damages  and  report  in 
writing  to  the  county  judge,  who  shall  cer- 
tify it  to  the  county  clerk  for  record,  and  it 
is  held  that  the  proceedings  are  not  in  the 
county  court  as  such,  so  as  to  give  the  court 
jurisdiction  to  set  them  aside  in  a  suit  in 
equity.  Mattheis  v.  Fremont,  etc.,  R.  Co.,  53 
Nebr.  681,  74  N.  W.  30. 

93.  In  re  Pearl  St.,  19  Wend.  (N.  Y.)  65U 
See  infra,  XI,  M,  11,  b. 

94.  See  infra,  XI,  M,  11,  f,  (il). 
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matter  of  course  to  confirm  the  report.^^  Under  some  statutes,  however,  it  is  the 
duty  of  the  court  before  confirming  the  report  to  see  that  the  damages  awarded 
have  been  paid  or  tendered  and  brought  into  court.^^  If  the  report  is  confirmed 
after  the  exceptions  filed  by  the  condemning  company,  the  confirmation  relates 
to  the  time  of  filing  the  report,  that  interest  on  the  award  may  be  carried  from 
that  date.^  No  rights  vest  either  in  the  land  condemned  or  in  the  damages 
assessed  ^  until  the  inquisition  or  the  report  of  the  commissioners  is  finally  rati- 
fied or  confirmed. 

b.  Setting  Aside  —  (i)  In  General.  The  report  of  commissioners  or  viewers 
is  regarded  witli  as  much  ^  or  even  greater  respect  than  the  verdict  of  a  jury 
rendered  in  an  ordinary  case  at  law,  for  commissioners  are  usually  selected  with 
special  reference  to  their  fitness  for  their  duties  and  they  generally  have  oppor- 
tunities to  obtain  information  from  all  available  sources  in  as  ample  a  manner  as 
a  private  individual  when  his  own  interests  are  involved.^  The  court's  power  to 
set  aside  the  award  of  commissioners  or  of  a  jury  is  in  some  instances  governed 
by  statutes  relating  particularly  to  condemnation  proceedings  rather  than  by  the 
general  rules  of  practice.^  Under  some  statutes  the  usual  power  possessed  by  the 
court*  is  limited  or  altogether  denied.^    It  is  a  common  statutory  provision  that 


95.  In  re  New  York  El.  R.  Co.,  35  Hun 
(N.  Y.)  414;  New  York,  etc.,  R.  Co.  v.  Corey, 
5  How.  Pr.  (N.  Y.)  177. 

Whether  the  report  of  the  viewers  or  of  the 
reviewers  must  be  confirmed. —  Where  the 
viewers  and  reviewers  report  the  same  loca- 
tion for  a  road,  but  with  a  different  amount 
of  damages,  the  court  has  no  discretion  as  to 
which  report  it  must  approve;  it  is  bound  to 
accept  the  award  of  the  reviewers,  hi  re 
Lewistown,  84  Pa.  St.  410;  In  re  Bensalem 
Tp.,  38  Pa.  St.  368,  3  Grant  (Pa.)  321,  where 
the  court  said  that  it  was  only  in  the  case 
where  the  two  juries  reported  different  loca- 
tions for  the  same  road  that  the  court  had 
any  discretion  as  to  which  one  it  would  ac- 
cept. 

96.  In  re  Leet  Tp.,  (Pa.  1887)  7  Atl.  801. 
But  see  In  re  Reed  St.,  19  Leg.  Int.  (Pa.) 
141,  where  it  was  held  that  in  a  street  open- 
ing proceeding  the  court  would  leave  it  to  the 
municipal  authorities  to  provide  for  the  dam- 
ages when  the  actual  use  of  the  street  was 
required. 

97.  Pennsylvania  R.  Co.  v.  Cooper,  58  Pa. 
St.  408. 

98.  New  Cent.  Coal  Co.  v.  George's  Creek 
Coal,  etc.,  Co.,  37  Md.  537;  Fort  St.  Union 
Depot  Co.  r.  Backus,  92  Mich.  33,  52  N.  W. 
7P0;  Heyl  v.  Philadelphia,  4  Leg.  Gaz.  (Pa.) 
317. 

99.  Schneider  v.  Rochester,  90  Hun  (N.  Y.) 
171,  35  N.  Y.  Suppl.  786;  In  re  Anthony  St., 
20  Wend.  (N.  Y.)  618,  32  Am.  Dec.  608. 

\.  In  re  East  Franklin  Tp.  Road,  8  Pa. 
Co.  Ct.  590.  See  Matter  of  Rogers  Ave.,  22 
N.  Y.  Suppl.  27,  29  Abb.  N.  Cas.  (N.  Y.) 
361. 

2.  Manhattan  R.  Co.  v.  Comstock,  74  N.  Y. 
App.  Div.  341,  77  N.  Y.  Suppl.  416;  In  re 
Staten  Island  Rapid  Transit  R.  Co.,  47  Hun 
(N.  Y.)  396.  Compare  Texas,  etc.,  R.  Co.  f. 
Southern  Development  Co.,  52  La.  Ann.  535, 
27  So.  101. 

All  the  presumptions  are  in  favor  of  the 
correctness  of  the  report,  in  the  absence  of 


any  illegality  or  irregularity  appearing  upon 
its  face.  New  Orleans,  etc.,  R.  Co.  v.  Rabasse, 
44  La.  Ann.  178,  10  So.  708.  See  Matter  of 
Grade  Crossing  Com'rs,  52  N.  Y.  App.  Div. 
27,  64  N.  Y.  Suppl.  769.  And  see  Crawford 
V.  Valley  R.  Co.,  25  Graft.  (Va.)  467. 

3.  Central  Pac.  R.  Co.  r.  Pearson,  35  Cal. 
247 ;  Inge  v.  Tensas  Police  Jury,  14  La.  Ann. 
117;  Swan  v.  Chicago,  etc.,  R.  Co.,  38  Mo. 
App.  588;  U.  S.  r.  Freeman,  113  Fed.  370; 
U.  S.  y.  Tennant,  93  Fea.  613. 

In  construing  such  a  statute  the  court  will 
not  apply  the  rules  and  doctrines  applicable 
to  new  trials  nor  those  applicable  to  reports 
and  awards  of  referees  and  arbitrators.  Ben- 
net  V.  Camden,  etc.,  R,,  etc.,  Co.,  14  N.  J.  L. 
145. 

4.  Upon  other  bodies  than  courts  this 
power  is  sometimes  conferred  by  statute.  See 
McKee  v.  St.  Louis,  17  Mo.  184  (where  by 
statute  the  mayor  had  power  to  set  aside  a 
street  opening  inquest  and  to  cause  a  new 
inquest  to  be  made)  ;  Schneider  v.  Rochester, 
160  N.  Y.  165,  54  N.  E.  721  (where  by  stat- 
ute common  council  had  authority  to  confirm 
or  set  aside  the  report) ;  People  v.  Gardner,  24 
N.  Y.  583;  People  v.  Canal  Bd.,  7  Lans. 
(N.  Y.)  220  (botii  cases  holdi?ig  that  the 
canal  board  had  under  the  authority  of  the 
statute  the  power  to  revise  the  assessments 
of  the  canal  appraisers). 

5.  Albany  Northern  R.  Co.  v.  Cramer,  7 
How.  Pr.  (N.  Y. )  164  (where  under  the  act 
of  April  2,  1850,  the  report  cannot  be  set 
aside  on  motion,  since  the  act  provided  an 
exclusive  method  of  review  by  appeal)  ;  Staf- 
ford v.  Albany,  7  Johns.  (N.  Y.)  541  (where 
it  was  held  that  the  mayor's  court  under  the 
act  of  April  4,  1801,  acted  as  coniniissioners 
and  not  judicially  as  the  court,  and  that  after 
the  court  has  confirmed  the  assessment  made 
under  the  act  it  could  not  set  it  aside  for  any 
cause  but  was  bound  to  pay  the  money  ac- 
cording to  the  assessments).  See  In  re  South 
St.  Paul  St..  85  Hun  (N.  Y.)  473,  33  N.  Y. 
Suppl.  141,  holding  that  the  provision  of  the 
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tlie  report  may  be  set  aside  for  good  cause  sliown.^  As  used  in  this  connection 
"  good  cause  "  means  something  clear  and  indubitable  amounting  to  error  in  law,  or 
in  fact,  or  both,  intentional  or  unintentional  on  the  part  of  the  commissioners.'^ 
Such  good  cause  exists  where  mistake  of  law  or  fact  intervened  on  the  part  of  the 
commissioners  as  to  their  powers  or  duties,  or  in  relation  to  the  quantity  or 
value  of  the  land.^  The  award  may  be  set  aside  for  defects  appearing  upon  the 
face  of  the  report;^  where  the  commissioners  have  exceeded  their  authority,^^  or 
have  failed  to  conduct  their  proceedings  according  to  the  requirements  of  the 
statute ;  where  the  jury  has  made  a  wrong  estimate  of  the  land  necessary  to  be 
condemned ;  where  condemnation  has  been  abandoned  and  the  cause  of  in  jury 
removed,  if  these  facts  are  established  at  any  time  before  final  judgment  upon  the 
report  by  evidence  of  a  character  to  bind  the  company  granted  the  power  of  con- 
demnation ;     where  fraud  or  serious  irregularities  are  shown ;    or  where  the 


Rochester  charter  that  the  county  court  shall 
appoint  the  commissioners  and  have  power  to 
amend  defects  or  informalities  in  the  pro- 
ceedings does  not  give  the  court  power  to  set 
aside  the  appraisal  and  report  of  the  com- 
missioners, for  errors  committed  by  them. 
The  court  distinguishes  In  re  New  York 
Cent.,  etc.,  R.  Co.,  64  N.  Y.  60,  where  the  re- 
port under  the  provision  of  the  General  Rail- 
road Act  was  made  to  the  court  and  the  mat- 
ter of  its  confirmation  was  for  the  court's 
determination. 

6.  California. — Central  Pac.  R.  Co.  v.  Pear- 
son, 35  Cal.  247. 

Massachusetts. —  Brown  v.  Ipswich  Mfg. 
Co.,  5  Gray  460. 

Nevada. —  Virginia,  etc.,  R.  Co.  v.  Henry, 
8  Nev.  165. 

Neio  Jersey. —  Bennet  v.  Camden,  etc.,  R., 
etc.,  Co.,  14  N.  J.  L.  145. 

Neio  York. —  Schneider  v.  Rochester,  160 
N.  Y.  165,  54  N.  E.  721;  In  re  New  York 
Cent.,  etc.,  R.  Co.,  64  N.  Y.  60;  Matter  of 
Elmwood  Ave.,  10  N.  Y.  St.  272;  Matter  of 
New  York,  etc.,  R.  Co.,  63  How.  Pr.  265. 

Virginia. —  Crawford  v.  Valley  R.  Co.,  25 
Gratt.  467 ;  Chesapeake,  etc..  Canal  Co.  v. 
Hoye,  2  Gratt.  511. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  608. 

Not   limited   to   jurisdictional   defects. — 

Howell  Annot.  St.  Mich.  c.  93,  §  10,  provides 
that  the  court  shall  on  motion  confirm  the  re- 
port, unless  for  good  cause  shown  by  either 
party,  and  that  the  court  shall  as  to  the  con- 
firmation of  the  report  have  the  powers  usual 
in  other  cases.  It  w^as  held  that  the  court 
was  not  limited  to  a  rejection  of  the  report 
for  defects  of  jurisdiction.  Fort  St.  Union 
Depot  Co.  V.  Backus,  92  Mich.  33,  52  N.  W. 
790  [overruling  Backus  v.  Wayne  County  Cir. 
Judge,  89  Mich.  209,  50  N.  W.  646]. 

Questions  of  law  not  certified. —  The  court 
may  in  its  discretion  set  aside  the  verdict  of 
a  sheriflf's  jury  when  questions  of  law  have 
been  reserved,  and  by  reason  of  the  death  of 
the  presiding  officer  are  not  certified  for  re- 
view. Wamesit  Power  Co.  v.  Lowell,  etc..  R. 
Co.,  130  Mass.  455. 

7.  Virginia,  etc.,  R.  Co.  v.  Henry,  8  Nev. 
165.  See  also  Vanwickle  v.  Camden,  etc.,  R. 
Co.,  14  N,  J.  L.  162,  holding  that  an  objec- 
tion that  there  was  a  mistake  in  locating  a 
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part  of  the  land  in  a  wrong  township  or  that 
the  railroad  engineer  did  not  specify  all  the 
lands  taken  cannot  be  considered  as  a  ground 
for  setting  aside  the  report. 

8.  McMahon  v.  Cincinnati,  etc.,  Short  Line 
R.  Co.,  5  Ind.  413;  Cadmus  v.  New  Jersey 
Cent.  R.  Co.,  31  N.  J.  L.  179;  Williamson  v. 
East  Amwell,  28  N.  J.  L.  270 ;  Coster  v.  New 
Jersey,  R.,  etc.,  Co.,  23  N.  J.  L.  227;  Bennet 
V.  Camden,  etc.,  R.,  etc.,  Co.,  14  N.  J.  L. 
145;  Matter  of  Chapin,  84  Hun  (N.  Y.)  490, 
32  N.  Y.  Suppl.  361. 

9.  California. — Central  Pac.  R.  Co.  t*.  Pear- 
son, 35  Cal.  247. 

Colorado. —  Pueblo,  etc..  Valley  R.  Co.  v. 
Rudd,  5  Colo.  270,  where  the  report  failed 
to  show  the  amount  and  value  of  benefits  to 
the  landowners  as  the  statute  required. 

Maryland. —  Tide  Water  Canal  Co.  v. 
Archer,  9  Gill  &  J.  (Md.)  480. 

Pennsyloamia. —  In  re  Chatham  St.,  16  Pa. 
Super.  Ct.  103;  Poffenberger  v.  Susquehanna 
R.  Co.,  1  Pearson  45  (where  the  report  failed 
to  find  the  value  of  land  taken  as  required 
by  statute)  ;  Keen  v.  Pennsylvania  R.  Co., 
9  Lane.  Bar  103;  Henry  v.  Reading,  etc., 
R.  Co.,  3  Lane.  Bar  52. 

United  States. —  See  Chesapeake,  etc..  Canal 
Co.  V.  Mason,  5  Fed.  Cas.  No.  2,650,  4  Cranch 
C.  C.  123. 

But  the  fact  that  the  report  does  not  show 
in  what  the  benefits  consist  is  not  ground  for 
setting  it  aside  when  no  objection  was  taken 
to  the  report  when  it  was  submitted.  Wil- 
mington, etc.,  R.  Co.  V.  Smith,  99  N.  C.  131, 
5  S.  E.  237. 

10.  Smith  V.  Trenton  Delaware  Falls  Co., 
17  N.  J.  L.  5.  The  fact  that  the  commis- 
sioners allowed  no  damages  to  one  through 
whose  land  the  road  was  laid  out,  or  that  the 
owner  was  prevented  by  sickness  from  appear- 
ing before  the  commissioners,  shows  no  tran- 
scending of  their  authority.  Bourgeois  v. 
Mills,  60  Tex.  76. 

11.  Matter  of  Brooklyn  El.  R.  Co.,  80  Hun 
(N.  Y.)  355,  30  N.  Y.  Suppl.  131. 

12.  Whitworth  v.  Puckett,  2  Gratt.  (Va.) 
528;  Chesapeake,  etc..  Canal  Co.  v.  Mason,  5 
Fed.  Cas.  No.  2,650,  4  Cranch  C.  C.  123. 

13.  Stevens  v.  Duck  River  Nav.  Co.,  1 
Sneed  (Tenn.)  237. 

14.  Massachusetts. —  Wood  v.  Quincy,  11 
Cush.  487. 
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commissioners  have  been  guilty  of  any  misconduct,  or  have  put  themselves  in  a 
position  which  raises  the  suspicion  that  they  have  been  subject  to  improper 
influences.^^  Even  this  will  furnish  no  ground  for  setting  aside  the  award 
unless  it  appears  that  the  party  complaining  of  it  has  been  prejudiced.^^  A  ver- 
dict which  is  not  responsive  to  the  issues,^'''  or  a  special  verdict  which  reports 
facts  and  submits  to  the  court  whether  upon  such  facts  damages  should  be  given,^^ 


Michigan. —  Goodell  v.  Kalamazoo,  63  Mich. 
416,  29  N.  W.  880. 

New  Jersey. —  Bennett  v.  Camden,  etc.,  R., 
etc.,  Co.,  14  N.  J.  L.  145. 

New  York. —  Matter  of  Chapin,  84  Hun 
490,  32  N.  Y.  Suppl.  361 ;  Matter  of  Southern 
Boulevard  R.  Co.,  20  N.  Y.  Suppl.  769. 

Pennsylvania. —  Turner's  Appeal,  2  Walk. 
229. 

South  Carolina. —  Walker  v.  Charleston, 
Bailey  Eq.  443. 

Virginia. —  Richmond  Traction  Co.  v. 
Murphy,  98  Va.  104,  34  S.  E.  982. 

Mistake,  irregularity,  or  even  fraud  in  the 
proceeding  previous  to  the  appointment  of  the 
commissioners,  or  in  their  appointment,  is  not 
good  cause  for  setting  aside  the  report.  Ben- 
nett V.  Camden,  etc.,  R.,  etc.,  Co.,  14  N.  J.  L. 
145. 

15.  See  New  York,  etc.,  R.  Co.  t*.  Townsend, 
36  Hun  (N.  Y.)  630  (where  the  son  of  one  of 
the  commissioners  was  appointed,  pending  the 
proceedings,  to  a  position  in  the  railroad 
company  which  was  condemning  the  land,  and 
where  the  court  for  this  reason  set  the  award 
aside)  ;  Stephenson  v.  Oatman,  3  Lea  (Tenn.) 
462  (where  some  of  the  commissioners  were 
kinsmen  of  the  mortgagee  of  the  landowner's 
land  and  where  the  railroad  had  no  actual 
notice  of  the  mortgage )  ;  Hunter  v.  Matthews, 
1  Rob.  (Va.)  194.  But  the  fact  that  one 
of  the  viewers  had  a  claim  against  the  com- 
pany for  damages  (Newbecker  v.  Susque- 
hanna R.  Co.,  1  Pearson  ( Pa?)  57 ) ,  or  that 
two  of  the  freeholders  selected  had  signed  the 
remonstrance  against  a  public  improvement 
to  be  made  (Readington  v.  Dilley,  24  N.  J.  L. 
209),  or  that  the  sheriff  who  summoned  the 
jury  may  have  been  prejudiced  in  favor  of  one 
of  the  parties  (Tide  Water  Canal  v.  Archer, 
9  Gill  &  J.  (Md.)  479),  has  been  held  not 
sufficient  to  set  aside  the  report  or  inquisi- 
tion. 

That  the  commissioners  charged  and  re- 
ceived from  the  railroad  company  more  than 
the  statutory  rate  of  compensation  is  not 

necessarily  a  ground  for  setting  aside  their 
report,  where  the  charge  was  a  fair  and  ade- 
quate compensation  for  their  services  and 
where  the  person  attacking  the  report  knew, 
while  the  hearing  was  going  on,  the  facts 
about  the  extra  compensation.  In  re  Staten 
Island  Rapid  Transit  R.  Co.,  41  Hun  (N.  Y.) 
392.  But  see  In  re  Buffalo,  etc.,  R.  Co.,  32 
Hun  (N.  Y.)  289,  where  the  commissioners 
received  compensation  from  the  owner  for 
extra  time  and  were  guilty  of  other  miscon- 
duct and  where  the  report  was  set  aside. 

That  the  commissioners  were  entertained 
with  meat  and  drink  by  the  applicant  while 
they  were  examining  the  premises  is  not  suf- 
ficient to  set  aside  their  verdict  or  report,  al- 


though their  act  is  one  which  is  not  in  good 
taste  and  might  justly  be  considered  as  ex- 
posing them  to  a  suspicion  of  bias.  Lehigh 
Valley  R.  Co.  v.  Dover,  etc.,  R.  Co.,  43  N.  J.  L. 
528.  See  also  Coleman  v.  Moody,  4  Hen. 
&  M.  (Va.)  1. 

Obtaining  information  privately. —  In  the 
Matter  of  New  York  Cent,,  etc.,  R.  Co.,  5 
Hun  (N.  Y.)  105,  the  report  was  set  aside 
because  the  commissioners  talked  privately 
with  the  person  from  whom  they  obtained  in- 
formation discrediting  the  testimony  of  the 
claimant  and  it  appeared  from  the  evidence 
that  the  award  was  greatly  inadequate.  In 
Pueblo  V.  Shutt  Invest.  Co.,  28  Colo.  524,  67 
Pac.  162,  the  report  was  set  aside  because  the 
commissioners  individually  obtained  the  un- 
sworn opinions  of  various  persons  as  to  the 
damages  without  notice  to  the  parties.  In 
Ohio  Southern  R.  Co.  v.  Rawlins,  4  Ohio 
S.  &  C.  PI.  Dec.  483,  29  Cine.  L.  Bui.  260,  the 
court  refused  to  set  aside  the  report  because 
two  of  the  jurors  without  the  knowledge  of 
the  parties  examined  the  premises  after  the 
regular  view. 

That  the  commissioners  had  prejudged  his 
case  and  that  proof  before  them  would  have 
been  useless,  had  it  been  offered  by  the  owner, 
should  be  considered  by  the  county  court  upon 
a  motion  to  confirm  the  report  of  the  commis- 
sioners and  the  refusal  of  the  court  to  re- 
ceive such  evidence  is  error.  Cole  v.  Peoria, 
18  111.  301. 

16.  Kentucky. —  Louisville,  etc.,  R.  Co.  v. 
Barrett,  91  Ky.  487,  16  S.  W.  278,  13  Ky.  L. 
Rep.  57. 

Maryland. —  Tide  Water  Canal  Co.  v. 
Archer,  9  Gill  &  J.  479. 

Massachusetts. —  Tripp  v.  Bristol  County 
Com'rs,  2  Allen  556,  where  the  officer  in 
charge  of  the  jury  furnished  the  jury  at  the 
house  of  the  landowner  with  a  pitcher  of 
cider  and  some  other  refreshments  belonging 
to  the  owner,  but  without  his  knowledge. 

Michigan. —  Port  Huron,  etc.,  R.  Co.  V. 
Callanan,  61  Mich.  22,  34  N.  W.  678. 

New  York. —  New  York,  etc.,  R.  Co.  v. 
Church,  31  Hun  440. 

Pennsylvania. —  Mulholland  v.  Rush  Brook 
Water  Co.,  7  Lack.  Leg.  N.  1  (where  the  ap- 
plicant furnished  a  conveyance  for  the  view- 
ers from  the  nearest  railroad  station  to  the 
place  of  the  view  several  miles  distant)  ; 
Shirk  V.  Pennsylvania,  etc.,  R.  Co.,  9  Lane. 
Bar  198. 

Virginia. —  Roanoke  Citv  v.  Berkowitz,  80 
Va.  616;  Harwell  v.  Bennett,  1  Rand.  282. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  610. 

17.  Kownslar  v.  Ward,  Gilm.  (Va.)  127. 

18.  In  re  Northern  Liberties'  Case,  2  Serg. 
&R.  (Pa.)  277. 
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or  a  verdict  void  for  uncertainty,^^  should  be  set  aside.  Tl^e  award  may  be  set 
aside  for  errors  of  law  in  the  proceedings  before  the  commissioners.^  Thus  the 
erroneous  rejection  or  admission  of  testimony  affecting  the  rights  of  the  parties, 
is  sufficient  ground  to  set  aside  the  report  but  in  some  jurisdictions  commis- 
sioners have  a  wider  range  and  a  larger  discretion  in  tlie  reception  of  evidence 
than  courts.^^  Technical  errors  therefore  in  the  admission  of  evidence  will  not 
affect  the  appraisal,  if  it  does  not  appear  that  the  commissioners  have  erred  in  tlie 
principles  which  ought  to  guide  them  in  making  their  appraisal,^^  or  unless  it 
appears  that  substantial  injustice  has  been  done.^  The  report  may  be  set  aside  as 
to  the  owner  of  one  piece  of  land,  without  affecting  owners  of  other  pieces  of 
land,^  or  as  to  one  of  several  persons  having  interests  in  the  same  piece  of  land, 
without  affecting  other  persons  having  interests  therein.^^ 

(ii)  Inadequate  OR  Excessive  I) AMAOEs.  The  general  rule  is  that  unless 
the  award  is  palpably  excessive  or  inadequate  it  will  not  be  set  aside  on  that 
ground.^    Where  the  verdict  or  finding  is  within  the  range  of  the  evidence  sub- 


19.  Connecticut  River  R.  Co.  v.  Clapp,  1 
Cush.  (Mass.)  559,  where  the  jury  assessed 
the  damages  at  a  certain  sum,  "  with  interest 
thereon  from  the  time  when  the  said  railroad 
company  took  possession  of  the  land." 

20.  N.  Y.  Code  Civ.  Proc.  §  3371. 

21.  See  Fort  St.  Union  Depot  Co.  v.  Backus, 
92  Mich.  33,  52  N.  W.  790.  See  Postal  Tel. 
Cable  Co.  v.  Alabama,  etc.,  R.  Co.,  68  Miss. 
314,  315,  8  So.  375,  construing  a  statute  pro- 
viding that  the  award  of  the  commissioners 
appointed  to  assess  damages  cannot  be  set 
aside  by  the  circuit  judge,  unless  he  "  shall 
be  of  the  opinion  that  the  commissioners  acted 
upon  testimony  that  was  irrelevant  or  in- 
competent, and  that  their  award  was  con- 
trary to  the  law  and  such  evidence  as  was 
competent  and  relevant,  and  that  injustice 
has  been  done."  Compare  In  re  Chambers- 
burg,  etc..  Turnpike  Road,  20  Pa.  Super.  Ct. 
173,  holding  that  under  the  Pennsylvania  stat- 
ute relating  to  turnpikes  exceptions  may 
bring  up  for  review  the  instructions  given  to 
the  jurors  on  matters  of  law,  but  not  ques- 
tions as  to  the  admissibility  of  evidence  or  is- 
suing of  subpoenas,  or  compelling  of  wit- 
nesses or  the  production  of  papers. 

22.  See  supra,  XI,  M,  9. 

23.  St.  Paul,  etc.,  R.  Co.  v.  Covell,  2  Dak. 
483,  11  N.  W.  106  (holding  that  it  must  af- 
firmatively appear  that  the  evidence  in  ques- 
tion was  the  foundation  of  the  award  or 
that  the  party  complaining  was  prejudiced 
thereby)  ;  New  York  Cent.  R.  Co.  v.  Marvin, 
11  N.  Y.  276;  Matter  of  Buffalo  Grade  Cross- 
ing Com'rs,  52  N.  Y.  App.  Div.  122,  64  N.  Y. 
Suppl.  1074  [affirmed  in  164  N.  Y.  575,  58 
N.  E.  1087]  ;  In  re  New  York,  etc.,  R.  Co., 
27  Hun  (N.  Y.)  116;  Matter  of  Speedway, 
29  Misc.  (N.  Y.)  519,  62  N.  Y.  Suppl.  424; 
Port  Henry  v.  Kidder,  57  N.  Y.  Suppl.  102; 
Newton  v.  Armstrong,  19  N.  Y.  Suppl.  573; 
In  re  New  York  El.  R.  Co.,  15  N.  Y.  Suppl. 
909. 

24.  In  re  New  York  El.  R.  Co.,  15  N.  Y. 
Suppl.  909;  In  re  New  York  El.  R.  Co.,  8 
N.  Y.  Suppl.  707. 

25.  McKee  v.  St.  Louis,  17  Mo.  184. 

26.  Stubbings  v.  Evanston,  136  111.  37,  26 
N.  E.  577,  29  Am.  St.  Rep.  300,  11  L.  R.  A. 

[XI,  M,  11,  b,  (l)] 


839,  where  the  verdict  was  set  aside  as  to  the 
tenant,  but  not  as  to  the  landlord. 

Under  a  statutory  provision  that  the  par- 
ties may  move  "to  set  aside  the  report  to 
have  a  new  trial  as  to  any  tract  of  land" 
the  condemning  company  cannot  move  to  set 
aside  the  report  as  to  an  undivided  interest 
in  any  tract  of  land,  but  the  motion  if  made 
must  be  to  set  aside  the  report  as  to  the  whole 
tract  in  which  the  undivided  interest  is  owned. 
Southern  Pac.  R.  Co.  v.  Wilson,  49  Cal. 
396. 

27.  Georgia. —  Cincinnati,  etc.,  R.  Co.  v. 
Nettles,  77  Ga.  576. 

Illinois. —  Braun  v.  Metropolitan  West  Side 
El.  R.  Co.,  166  HI.  434,  46  N.  E.  974. 

Indiana. — Peck  v.  Renselaer,  8  Blackf.  312 ; 
Chapman  v.  Groves,  8  Blackf.  308. 

Kentucky. —  Covington  Short  Route  Trans- 
fer Co.  V.  Piel,  87  Ky.  267,  8  S.  W.  449,  10 
Ky.  L.  Rep.  146. 

Louisiana. —  Kansas  City,  etc.,  R.  Co.  f. 
Smith,  51  La.  Ann.  1079,  25  So.  955;  Postal 
Tel.  Cable  Co.  v.  Louisville,  etc.,  R.  Co.,  43 
La.  Ann.  522,  9  So.  119. 

Michigan. —  See  Fort  St.  Union  Depot  Co. 
V.  Backus,  92  Mich.  33,  42,  52  N.  W.  790. 

New  Yorfc.— Matter  of  Collis,  76  N.  Y.  App. 
Div.  368,  78  N.  Y.  Suppl.  495;  Manhattan 
R.  Co.  V.  Comstock,  74  N.  Y.  App.  Div.  341, 
77  N.  Y.  Suppl.  416;  Matter  of  White  Plains 
Water  Com'rs,  71  N.  Y.  App.  Div.  544,  76 
N.  Y.  Suppl.  11;  Harlem  River,  etc.,  R.  Co. 
V.  Reynolds,  50  N.  Y.  App.  Div.  575,  64  N.  Y. 
Suppl.  199;  In  re  New  York,  etc.,  R.  Co.,  27 
Hun  116;  Newton  v.  Armstrong,  19  N.  Y. 
Suppl.  573 ;  In  re  Thompson,  12  N.  Y.  Suppl. 
182.  See  Rochester,  etc.,  R.  Co.  v.  Budlong, 
6  How.  Pr.  467. 

Pennsylvania. —  Shirk  v.  Pennsylvania  R. 
Co.,  9  Lane.  Bar  198.  See  also  Taylor  v.  Bal- 
timore, etc.,  R.  Co.,  3  Del.  Co.  545;  Clayton 
V.  Baltimore,  etc.,  R.  Co.,  3  Del.  Co.  167.  But 
see  Pennsylvania  R.  Co.  v.  Heister,  8  Pa.  St. 
445. 

Virginia. —  See  Richmond  Traction  Co.  v. 
Murphy,  98  Va.  104,  34  S.  E.  982. 

United  States. —  Oregon  Short  Line  R.  Co. 
V.  Idaho  Postal  Tel.  Cable  Co.,  Ill  Fed.  842, 
49  C.  C.  A.  663  [affirming  104  Fed.  623]. 


EMINENT  DOMAIN 


[15  Cyc]  909 


mitted,  the  courts  show  great  hesitation  in  setting  aside  the  verdict  or  finding,^ 
especially  where  there  has  been  a  personal  view  of  the  premises,^  even  though 


See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§§  577  and  612. 

That  the  award  exceeds  the  sum  of  the 
values  of  the  different  parts  of  the  property, 

taking  each  part  separately,  is  not  neces- 
sarily a  reason  for  setting  aside  the  award 
as  excessive  for  the  owner  is  entitled  to  the 
value  of  the  whole  taken  together.  King  v. 
Minneapolis  Union  R.  Co.,  32  Minn.  224,  20 
N.  W.  135. 

28.  California. —  Western  Pac.  R.  Co.  v. 
Reed,  35  Cal.  621;      re  Piper,  32  Cal.  530. 

Connecticut. —  See  Bridgeport  v.  Eisenman, 
47  Conn.  34. 

Illinois. —  Illinois  Cent.  R.  Co.  v.  Normal, 
175  111.  562,  51  N.  E.  781;  Chicago,  etc.,  R. 
Co.  V.  Wolf,  137  111.  360,  27  N.  E.  78;  Calu- 
met River  R.  Co.  v.  Moore,  124  111.  329,  15 
N.  E.  764;  Goudy  v.  Lake  View,  33  111.  App. 
245. 

Indiana. —  Chicago,  etc.,  R.  Co.  i*.  Loer,  27 
Ind.  App.  245,  60  N.  E.  319. 

Iowa. —  See  Ball  v.  Keokuk,  etc.,  R.  Co.,  74 
Iowa  132,  37  N.  W.  110. 

Kentucky. —  Richmond,  etc.,  Turnpike  Road 
Co.  V.  Madison  County  Fiscal  Ct.,  70  S.  W. 
1044,  24  Ky.  L.  Rep.  1260. 

Michigan. —  Detroit,  etc.,  Shore  Line  R.  Co. 
V.  Hall,  (1903)  94  N.  W.  1066;  Marquette, 
etc.,  R.  Co.  V.  Longyear,  (1903)  94  N.  W. 
670. 

Montana. —  Helena,  etc..  Smelting,  etc.,  Co. 
r.  Lynch,  25  Mont.  497,  65  Pac.  919. 

Neiv  York. —  Manhattan  R.  Co.  v.  Com- 
stock,  74  N.  Y.  App.  Div.  341,  77  N.  Y.  Suppl. 
416. 

Texas. —  See  Owens  v.  Missouri  Pac.  R.  Co., 
67  Tex.  679,  4  S.  W.  593. 

United  States. —  Shoemaker  v.  U.  S.,  147 
U.  S.  282,  13  S.  Ct.  361,  37  L.  ed.  170;  Bene- 
dict V.  New  York,  98  Fed.  789,  39  C.  C.  A. 
290. 

That  the  court  might  have  arrived  at  a  dif- 
ferent coiiclusion  is  not  ground  for  setting 
aside  the  award.  Manhattan  R.  Co.  v.  Corn- 
stock,  74  N.  Y.  App.  Div.  341,  77  N.  Y.  Suppl. 
416;  Meuser  v.  Palmer  Tp.,  7  Northam.  Co. 
Rep.  (Pa.)  202;  In  re  Berks  St.,  15  Phila. 
(Pa.)  381.  See  also  Philadelphia,  etc.,  R. 
Co.  V.  Gesner,  20  Pa.  St.  240.  Compare  Kan- 
sas City,  etc.,  R.  Co.  v.  Ryan,  49  Kan.  1,  30 
Pac.  108. 

That  the  verdict  was  based  on  the  lowest 
estimate  of  the  witnesses  instead  of  the  high- 
est is  no  ground  for  setting  it  aside. 
Nebraska,  etc.,  R.  Co.  v.  Scott,  31  Nebr. 
571,  48  N.  W.  390;  Clarke  v.  Chicago,  etc., 
R.  Co.,  23  Nebr.  613,  37  N.  W.  484. 

That  the  verdict  was  greater  than  the  aver- 
age of  the  witnesses'  estimate  is  not  ground 
for  setting  the  verdict  aside  as  excessive. 
Metropolitan  West  Side  El.  R.  Co.  v.  Dick- 
inson, 161  HI.  22,  43  N.  E.  706. 

29.  Arkansas. —  Springfield,  etc.,  R.  Co.  v. 
Rhea,  44  Ark.  258. 

Colorado. —  Denver,  etc.,  R.  Co.  r.  Bourne, 
11  Colo.  59,  16  Pac.  839. 


Illinois. —  East  Illinois,  etc.,  R.  Co.  v.  Mil- 
ler, 201  111.  413,  66  N.  E.  275;  Sexton  v. 
Union  Stock  Yard,  etc.,  Co.,  200  111.  244,  65 
N.  E.  638;  Conness  v.  Indiana,  etc.,  R.  Co., 
193  111.  464,  62  N.  E.  221;  Indiana,  etc.,  R. 
Co.  V.  Stauber,  185  111.  9,  56  N.  E.  1079; 
Chicago  Terminal  Transfer  R.  Co.  v.  Bug- 
bee,  184  111.  353,  56  N.  E.  386 ;  West  Chicago 
St.  R.  Co.  V.  Chicago,  172  111.  198,  50  N.  E. 
185;  Davis  v.  Northwestern  El.  R.  Co.,  170 
111.  595,  48  N.  E.  1058;  Lyon  v.  Hammond, 
etc.,  R.  Co.,  167  111.  527,  47  N.  E.  775; 
Chicago,  etc.,  R.  Co.  v.  Naperville,  166  111. 
87,  47  N.  E.  734;  Pittsburgh,  etc.,  R.  Co.  v. 
Lyons,  159  HI.  576,  43  N.  E.  377;  Metro- 
politan West  Side  El.  R.  Co.  v.  Johnson,  159 
111.  434,  42  N.  E.  871;  Chicago,  etc.,  R.  Co. 
V.  Wolf,  137  111.  360,  27  N.  E.  78;  (^lumet 
River  R.  Co.  v.  Moore,  124  111.  329,  15  N.  E. 
764;  Chicago,  etc.,  R.  Co.  v.  Catholic  Bishop, 
119  111.  525,  10  N.  E.  372;  Chicago  v.  Spoor, 
91  111.  App.  472. 

Indiana. —  Chicago,  etc.,  R.  Co.  v.  Loer, 
27  Ind.  App.  245,  60  N.  E.  319. 

Louisiana. —  Natchitoches  R.,  etc.,  Co.  v. 
Henry,  109  La.  669,  33  So.  725;  Texas,  etc., 
R.  Co.  V,  Wilson,  108  La.  1,  32  So.  173;  New 
Orleans,  etc.,  R.  Co.  v.  Morere,  48  La.  Ann. 
1273,  20  So.  733. 

Michigan. —  Detroit,  etc..  Shore  Line  R. 
Co.  V.  Hall,  (1903)  94  N.  W.  1066;  Mar- 
quette, etc.,  R.  Co.  V.  Longyear,  (1903)  94 
N.  W.  670. 

Missouri. —  St.  Louis  v.  Brown,  155  Mo. 
545,  56  S.  W.  298. 

Nebraska. —  Fink  v.  Republican  Valley  R. 
Co.,  27  Nebr.  660,  43  N.  W.  418. 

New  York. —  In  re  Buffalo  Grade  Crossing 
Com'rs,  165  N.  Y.  605,  58  N.  E.  1088  [affirm- 
ing 52  N.  Y.  App.  Div.  27,  64  N.  Y.  Suppl. 
769];  Matter  of  Washington  Ave.,  34  Misc. 
655,  70  N.  Y.  Suppl.  599;  Rochester,  etc.,  R. 
Co.  V.  Myers,  17  N.  Y.  Suppl.  311;  In  re 
Board  of  St.  Opening,  1  N.  Y.  Suppl.  145. 

United  States. —  U.  S.  v.  Seufert  Bros.  Co., 
87  Fed.  35. 

See  supra  XI,  M,  2,  a,  (vii)  ;  XI,  M,  2,  b, 

(VIII). 

Presumptions  in  favor  of  verdict. —  Where 
the  jury  at  the  request  of  both  parties  view 
the  premises  and  no  other  evidence  is  offered, 
every  presumption  will  be  indulged  in  favor 
of  the  correctness  of  the  verdict.  Peoria, 
etc.,  R.  Co.  V.  Barnum,  107  111.  160. 

A  certificate  of  a  juror  and  the  opinion  of 
witnesses  that  the  estimate  is  too  high  is 
not  sufficient  to  set  aside  an  award.  Car- 
rollton  R.  Co.  v.  Avart,  11  La.  190. 

That  the  verdict  of  the  same  jury  was 
greater  for  an  adjoining  lot,  the  conditions  of 
the  two  lots  being  different,  is  not  ground 
for  setting  the  verdict  aside  as  excessive. 
Metropolitan  West  Side  El.  R.  Co.  v.  Dick- 
inson, 161  111.  22,  43  N.  E.  706. 

Where  the  commissioners  refused  to  hear 
testimony,  but  relied  solely  upon  their  own 
estimate  from  a  view  of  the  premises  and 

[XI,  M.  11.  b.  (II)] 
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the  commissioners  differ  from  the  witnesses  in  their  estimate/"^  and  their  conchi- 
sions  appear  to  be  contrary  to  the  preponderance  of  evidence.'^^  But  if  it  does 
appear  that  the  verdict  or  finding  is  clearly  excessive  or  inadequate  it  will  be 
set  aside.  The  cases  in  which  awards' are  held  to  be  inadequate^  or  not  inade- 
quate^^ or  those  in  which  they  have  been  held  to  be  excessive or  not  excessive"^ 


from  information  obtained  by  them,  the  re- 
port will  not  be  set  aside  under  a  statute 
which  makes  no  provision  for  taking  testi- 
mony, but  simply  directs  the  commissioners 
to  "  proceed  to  view  the  premises  and  make 
the  appraisal."  Lyman  v.  Burlington,  22  Vt. 
131. 

30.  In  re  Bushwick  Ave.,  48  Barb.  (N.  Y.) 
9;  /n  re  William,  etc.,  Sts.,  19  Wend.  (N.  Y.) 
678.  See  also  Thompson  v.  De  Weese-Dye 
Ditch,  etc.,  Co.,  25  Colo.  243,  53  Pac.  507. 

As  where  the  award  is  somewhat  less  than 
the  lowest  valuation  given  by  the  witnesses. 
Matter  of  Daly,  26  N.  Y.  App.  Div.  326,  49 
N.  Y.  Suppl.  795. 

31.  Lanquist  v.  Chicago,  200  111.  69,  65 
N.  E.  681. 

32.  Illinois  —  Atchison,  etc.,  R.  Co.  v. 
Schneider,  127  111.  144,  20  N.  E.  41,  2 
L.  R.  A.  422 ;  Chicago,  etc.,  R.  Co.  v.  Catholic 
Bishop,  119  111.  525,  10  N.  E.  372. 

Louisicma. —  Morgan's  Louisiana,  etc.,  R., 
etc.,  Co.  V.  Barton,  51  La.  Ann.  1338,  26 
So.  271. 

Minnesota. —  Whitely  v.  Mississippi  Water- 
Power,  etc.,  Co.,  38  Minn.  523,  38  N.  W.  753. 

Missouri. —  Doyle  v.  Kansas  City,  etc.,  R. 
Co.,  113  Mo.  280,  20  S.  W.  970r;  Kansas  City, 
etc.,  R.  Co.  V.  Campbell,  62  Mo.  585. 

New  York. —  Bon  v.  Kings  County  El.  R. 
Co.,  46  N.  Y.  App.  Div.  626,  61  N.  Y.  Suppl. 
675  ;  Matter  of  Armory  Bd.,  35  Misc.  548, 
72  N.  Y.  Suppl.  37;  Moss  v.  Manhattan  R. 
Co.,  13  N.  Y.  Suppl.  46. 

Pennsylvania. —  Arthur  v.  Pennsylvania  R. 
Co.,  27  Leg.  Int.  237;  Clayton  v.  Baltimore, 
etc.,  R.  Co.,  3  Del.  Co.  167;  Shirk  v.  Pennsyl- 
vania R.  Co.,  9  Lane.  Bar  198.  See  also 
Pennsylvania  R.  Co.  v.  Heister,  8  Pa.  St. 
445. 

South  Carolina. —  Eddings  v.  Seabrook,  12 
Rich.  504,  where  an  acre  was  taken,  and  the 
evidence  was  that  land  was  worth  about  sev- 
enty dollars  an  acre,  while  the  award  was  for 
three  thousand  dollars,  it  was  held  that  the 
award  was  without  evidence  to  sustain  it. 

Virginia. — r  See  Washington,  etc.,  R.  Co. 
V.  Switzer,  2.6  Gratt.  661. 

See  18  Cent  Dig.  tit.  "  Eminent  Domain," 
§  577. 

33.  California. — Los  Angeles,  etc.,  R.  Co.  v. 
Rumpp,  94  Cal.  432,  29  Pac.  872. 

Illinois. —  Cahill  v.  Norwood  Park,  149  111. 
156,  36  N.  E.  606. 

Louisiana. —  Abney  v.  Texarkana,  etc.,  R. 
Co.,  105  La.  446,  2(9  So.  890. 

Michigan. —  Grand  Rapids,  etc.,  R.  Co.  r. 
Weiden,  70  Mich.  390,  38  N.  W.  294. 

Nebraska. —  Fink  v.  Republican  Valley  R. 
Co.,  27  Nebr.  660,  43  N.  W.  418. 

New  Yorfc.— Lenh art  v.  State,  75  N.  Y. 
App.  Div.  162,  77  N.  Y.  Suppl.  397  ;  Matter  of 
Metropolitan  El.  R.  Co.,  76  Hun  375,  27  N.  Y. 
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Suppl.  756;  Mat*ter  of  Armory  Bd.,  35  Misc. 
548,  72  N.  Y.  Suppl.  37  ;  In  re  Thompson,  2 
N.  Y.  Suppl.  35. 

Texas. —  Palmer  v.  Harris  County,  29  Tex. 
Civ.  App.  340,  69  S.  W.  229. 

Virginia. —  Cranford  Pav.  Co.  v.  Baum,  97 
Va.  501,  24  S.  E.  906.  See  Washington,  etc., 
R.  Co.  V.  Switzer,  26  Gratt.  661. 

34.  California. —  San  Jose  v.  Reed,  65  Cal. 
241,  3  Pac.  806. 

Iowa. —  Adkins  v.  Smith,  94  Iowa  758,  64 
N.  W.  761. 

Louisicma. — Postal  Tel.  Cable  Co.  v. 
Louisiana  Western  R.  Co.,  49  La.  Ann.  1270, 
22  So.  219. 

Michigan. —  Grand  Rapids,  etc.,  R.  Co.  v. 
Chesebro,  74  Mich.  466,  42  N.  W.  66. 

New  York. —  In  re  Fordham  Road,  74  N.  Y. 
App.  Div.  343,  77  N.  Y.  Suppl.  566;  Jones  v. 
Metropolitan  El.  R.  Co.,  59  N.  Y.  Super.  Ct. 
437,  14  N.  Y.  Suppl.  632 ;  Matter  of  Summit 
Ave.,  35  Misc.  59,  71  N.  Y.  Suppl.  207. 

Texas. —  Palmer  v.  Harris  County,  29  Tex. 
Civ.  App.  340,  69  S.  W.  229. 

35.  Hire  v.  Kniselej^  130  Ind.  295,  29 
N.  E.  1132;  Detroit  v.  Bruder,  104  Mich. 
221,  62  N.  W.  350;  St.  Louis,  etc.,  R.  Co.  v. 
Knapp,  etc.,  R.  Co.,  160  Mo.  396,  61  S.  W. 
300 ;  Matter  of  Daly,  45  N.  Y.  App.  Div.  622, 
61  N.  Y.  Suppl.  480;  Lewis  v.  New  York, 
etc.,  R.  Co.,  40  N.  Y.  App.  Div.  343,  57  N.  Y. 
Suppl.  1053  [affirming  25  Misc.  13,  54  N.  Y. 
Suppl.  434]. 

36.  Illinois. —  Mutual  Union  Tel.  Co.  v. 
Katkamp,  103  111.  420. 

Kentucky. — Louisville,  etc.,  R.  Co.  v.  Asher, 
15  S.  W.  517,  12  Ky.  L.  Rep.  815. 

Mississippi. —  Yazoo,  etc.,  R.  Co.  i\  Adams, 
(1901)  31  So.  427. 

New  Jersey. —  Morris,  etc.,  R.  Co.  v.  Bon- 
nell,  34  N.  J.  L.  474. 

New  York. —  Matter  of  Trinity  Ave.,  81 
N.  Y.  App.  Div.  215,  80  N.  Y.  Suppl.  732; 
Kent  V.  Manhattan  R.  Co.,  4  N.  Y.  App.  Div. 
93,  38  N.  Y.  Suppl.  981 ;  Matter  of  New  York, 
etc.,  R.  Co.,  29  Hun  646;  Thompson  v.  Man- 
hattan R.  Co.,  16  Daly  64,  8  N.  Y.  Suppl. 
641. 

Pennsylvania. —  Danner  v.  York,  14  York 
Leg.  Rec.  10. 

Texas. —  Bexar  County  v.  Herff,  { Civ.  App. 
1893)  23  S.  W.  409;  Gulf,  etc.,  R.  Co.  v. 
Fink,  (Sup.  1892)  18  S.  W.  492. 

37.  Colorado. —  G.  B.,  etc.,  R.  Co.  v.  Hag- 
gart,  9  Colo.  346,  12  Pac.  215. 

Connecticut. —  Nicholson  v.  New  York,  etc., 
R.  Co.,  22  Conn.  74,  56  Am.  Dec.  390. 

Illinois. —  Phillips  v.  Scales  Mound,  195 
111.  353,  63  N.  E.  180 ;  Snodgrass  v.  Chicago, 
152  111.  600,  38  N.  E.  790;  Indianapolis,  etc., 
R.  Co.  V.  Hartley,  67  111.  439,  16  Am.  Rep. 
624;  Peoria,  etc.,  R.  Co.  v.  Birkett,  62  111. 
332. 
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are  various  and  numerous  and  depend  very  much  upon  the  facts  of  each  par- 
ticular case.  So  too  there  are  many  cases  where  the  courts  have  directly  held  the 
damages  awarded  by  the  commissioners  to  be  reasonable.^^ 

(ill)  Corruption^  Passion,  or  Prejudice.  If  it  clearly  appears  that  the 
jury  were  influenced  by  corrupt  motives  or  by  passion  or  prejudice  the  award 
will  be  set  aside. 


Iowa. —  Dudley  v.  Minnesota,  etc.,  R.  Co., 
77  Iowa  408,  42  N.  W.  359. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Whit- 
ley County  Ct.,  95  Ky.  215,  24  S.  W.  604,  15 
Ky.  L.  Rep.  734,  44  Am.  St.  Rep.  220;  Rich- 
mond, etc..  Turnpike  Road  Co.  v.  Madison 
County  Fiscal  Ct.,  70  S.  W.  1044,  24  Ky. 
L.  Rep.  :'^.60. 

Massachusetts. —  Springfield  v.  Connecticut 
River  R.  Co..  4  Cush.  63. 

Minnesota. —  St.  Paul,  etc.,  R.  Co.  v.  Mat- 
thews, 16  Minn.  341. 

Nebraska. —  Omaha  Belt  R.  Co.  v.  Johnson, 
24  Nebr.  707,  40  N.  W.  134. 

New  York. —  Mahon  v.  New  York  Cent.  R. 
Co.,  24  N.  Y.  658;  Morrison  v.  Metropolitan 
El.  R.  Co.,  49  N.  Y.  App.  Div.  633,  63  N.  Y. 
Suppl.  206;  Manhattan  R.  Co  v.  O'Sullivan, 
6  N.  Y.  App.  Div.  571,  40  N.  Y.  Suppl.  326; 
Livingston  v.  Manhattan  R.  Co.,  4  N.  Y.  App. 
Div.  165,  38  N.  Y.  Suppl.  751;  In  re  New 
York,  etc.,  R.  Co.,  21  Hun  250. 

Pennsylvania. —  State  Line  R.  Co.  v.  Play- 
ford,  (1888)  14  Atl.  355;  Matter  of  Market 
St.,  11  Phila.  409. 

Rhode  Island. —  Johnston  v.  Old  Colony  R. 
Co.,  18  R.  I.  642,  29  Atl.  594,  49  Am.  St.  Rep. 
800. 

South  Dakota. —  Chicago,  etc.,  R.  Co.  v. 
Brink,  (1903)  94  N.  W.  422. 

Texas. —  Gulf,  etc.,  R.  Co.  v.  Necco,  (Sup. 
1891)  15  S.  W.  1102. 

Virginia. —  Cranford  Pac.  Co.  v.  Baum, 
(1896)  24  S.  E.  906. 

Washington. —  Seattle,  etc.,  R.  Co.  v.  Roe- 
der,  30  Wash.  244,  70  Pac.  498,  94  Am.  St. 
Rep.  864. 

38.  Georgia. —  Cincinnati,  etc.,  R.  Co.  v. 
Nettles,  77  Ga.  576. 

Illinois. —  Chicago  v.  Jackson,  196  III.  496, 
63  N.  E.  1013,  1135  [affirminff  88  111.  App. 
130];  O'Hare  v.  Chicago,  etc.,  R.  Co.,  139  111. 
151,  28  N.  E.  923;  Becker  v.  Chicago,  etc.,  R. 
Co.,  126  111.  436,  18  N.  E.  564. 

Kentucky. —  Shelbyville,  etc..  Turnpike  Co. 
V.  Louisville,  etc.,  R.  Co.,  51  S.  W.  805,  21 
Ky.  L.  Rep.  548 ;  Ohio  Valley  R.,  etc.,  Co.  r, 
Kuhn,  5  S.  W.  419,  9  Ky.  L.  Rep.  467. 

Mississippi. —  Postal  Tel.  Cable  Co.  v.  Ala- 
bama, etc.,  R.  Co.,  68  Miss.  314,  8  So. 
375. 

Nebraska. —  Sioux  City,  etc.,  R.  Co.  v.  Wei- 
mer,  16  Nebr.  272,  20  N.  W.  349. 

New  York. —  Long  Island  R.  Co.  v.  Garvey, 
159  N.  Y.  334,  54  N.  E.  60  {affirming  11  N.  Y. 
App.  Div.  626,  42  N.  Y.  Suppl.  155]  ;  Cohen 
V.  New  York  El.  R.  Co.,  56  N.  Y.  App.  Div. 
623,  67  N.  Y.  Suppl.  752 ;  Shepard  r.  Metro- 
politan El.  R.  Co.,  48  N.  Y.  App.  Div.  452, 
62  N.  Y.  Suppl.  977;  I^wis  v.  New  York, 
etc.,  R.  Co.,  40  N.  Y.  App.  Div.  343,  57  N.  Y. 


Suppl.  1053  [affirming  25  Misc.  13,  54  N.  Y. 
Suppl.  434] ;  Oesterling  v.  Manhattan  R.  Co., 
25  Misc.  28,  54  N.  Y.  Suppl.  440;  Lindheim 
V.  New  York  El.  R.  Co.,  5  Misc.  585,  25  N.  Y. 
Suppl.  85 ;  Struthers  v.  New  York  El.  R.  Co., 
5  Misc.  239,  25  N.  Y.  Suppl.  81;  Knapp  v. 
New  York  El.  R.  Co.,  4  Misc.  408,  24  N.  Y. 
Suppl.  324;  Kingsland  v.  New  York,  4  N.  Y. 
Suppl.  682. 

39.  Illinois. —  Rock  Island,  etc.,  R.  Co.  v. 
Leisy  Brewing  Co.,  174  111.  547,  51  N.  E. 
572;  West  Chicago  St.  R.  Co.  v.  Chicago,  172 
111.  198,  50  N.  E.  185. 

Kentucky. — Ludlow  v.  Mackintosh,  53  S.  W. 
524,  21  Ky.  L.  Rep.  924. 

Louisiana. —  Kansas  City,  etc.,  R.  Co.  v. 
Smith,  51  La.  Ann.  1079,  25  So.  955. 

Maine. —  See  Bryant  v.  Glidden,  36  Me.  36. 

Michigan. —  Marquette,  etc.,  R.  Co.  v. 
Houghton  County  Probate  Judge,  53  Mich. 
217,  18  N.  W.  788. 

Missouri. —  Cape  Girardeau,  etc.,  Macadam- 
ized Road  Co.  V.  Dennis,  67  Mo.  438. 

Nebraska. —  Nebraska,  etc.,  R.  Co.  v.  Scott, 
31  Nebr.  571,  48  N.  W.  390. 

New  York. —  Manhattan  R.  Co.  v.  Com- 
stock,  74  N.  Y.  App.  Div.  341,  77  N.  Y.  Suppl. 
416;  Matter  of  New  York,  40  N.  Y.  App.  Div. 
281,  58  N.  Y.  Suppl.  58;  Matter  of  Chapin, 
84  Hun  490,  32  N.  Y.  Suppl.  361 ;  Bartlett  r. 
Tarrytown,  55  Hun  492,  8  N.  Y.  Suppl.  739. 
In  re  Prospect  Park,  etc.,  R.  Co.,  24  Hun 
199. 

West  Virginia. —  Norfolk,  etc.,  R.  Co.  v. 
Nighbert,  46  W.  Va.  202,  32  S.  E.  1032. 

United  States. —  See  Shoemaker  v.  U.  S., 
147  U.  S.  282,  13  S.  Ct.  361,  37  L.  ed.  170; 
U.  S.  V.  Seufert  Bros.  Co.,  87  Fed  35. 

If  the  jury  rely  on  the  uncontradicted  testi- 
mony of  respectable  men,  experienced  in  the 
matter  about  which  they  were  testifying,  it 
is  not  within  the  province  of  the  court  to 
say  that  the  jury  acted  corruptly,  perversely, 
or  erroneously.  Doyle  v.  Maine  Shore  Line 
R.  Co.,  80  Me.  136,  13  Atl.  275. 

Award  increased  by  jury. —  The  fact  that 
the  jury  found  the  land  to  be  of  greater 
value  than  that  fixed  by  the  commissioners, 
and  that  they  rendered  a  verdict  for  damages 
to  the  amount  of  one  thousand  one  hundred 
dollars,  although  the  commissioners  ad- 
judged there  were  none,  does  not  indicate 
that  the  jury  were  influenced  by  passion  and 
prejudice.  Helena,  etc..  Smelting,  etc.,  Co. 
V.  Lynch,  25  Mont.  497,  05  Pac.  919. 

The  mere  fact  that  prejudice  against  cor- 
porations may  have  influenced  the  jury  to 
return  a  large  verdict  is  no  ground  for  set- 
ting the  verdict  aside,  where  the  trial  judge 
fairly  tried  by  proper  rulings  and  instruc- 
tions to  counteract  such  prejudice.  Hamil- 
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(iv)  Erroneous  Principle  Adopted.  If  commissioners  liave  adopted  an 
erroneous  principle  in  arriving  at  the  damages  the  award  will  be  set  aside."*^ 

e.  Remitting"  to  Commissioners.  Under  many  statutes  the  court  may,  instead 
of  setting  aside  the  repoi't  absolutely,  send  it  back,  in  a  proper  case,  to  the  same 
or  new  commissioners  for  reconsideration  or  for  correction  or  amendment.*^  Such 
action  has  been  taken  by  the  court  for  irregularities  of  proceedings  of  the  com- 
missioners ,  where  their  report  left  questions  of  fact  undecided.'*^  So  the  report 
has  frequently  been  remitted  where  the  award  was  clearly  excessive  or  inade- 
quate,'*^ or  where  the  rule  for  estimating  damages  has  been  based  on  wrong 


ton  V.  Pittsburg,  etc.,  R.  Co.,  194  Pa.  St.  1, 
45  Atl.  67. 

40.  Kentucky. —  See  Richmond,  etc.,  Turn- 
pike Co.  V.  Madison  County  Fiscal  Ct.,  70 
S.  W.  1044,  24  Ky.  L.  Rep.  1044,  where  the 
chancellor  made  the  finding. 

Missouri. —  St.  Joseph  v.  Crowther,  142  Mo. 
155,  43  S.  W.  786. 

New  Jersey. —  State  v.  Pierson,  37  N.  J.  L. 
363;  New  Jersey  R.,  etc.,  Co.  v.  Suydam,  17 
N.  J.  L.  25. 

New  YorA;.— Matter  of  Collis,  76  N.  Y. 
App.  Div.  368,  78  N.  Y.  Suppl.  495;  Man- 
hattan R.  Co.  V.  Comstock,  74  N.  Y.  App. 
Div.  341,  77  N.  Y.  Suppl.  416;  In  re  New 
York,  40  N.  Y.  App.  Div.  281,  58  N.  Y. 
Suppl.  58;  Matter  of  Chapin,  84  Hun  490, 
32  N.  Y.  Suppl.  361;  Bartlett  v.  Tarrytown, 
55  Hun  492,  8  N.  Y.  Suppl.  739;  Matter  of 
Public  Parks,  53  Hun  280^  6  N.  Y.  Suppl. 
750;  People  v.  Eldredge,  3  Hun  541;  In  re 
Central  Park  Com'rs,  51  Barb.  277;  In  re 
Bushwick  Ave.,  48  Barb.  9;  Matter  of 
Buffalo,  Sheld.  408 ;  Pecksport  Connecting 
R.  Co.  V.  West,  45  N.  Y.  Suppl.  644  [affirmed 
on  this  point  in  20  N.  Y.  App.  Div.  636,  47 
N.  Y.  Suppl.  230] ;  Silver  Creek,  etc.,  R.  Co. 
V.  Baker,  18  N.  Y.  Suppl.  331  (holding  that 
the  award  will  not  be  set  aside  as  excessive 
on  the  ground  that  witnesses  for  the  land- 
owners were  permitted  to  estimate  the  dam- 
ages on  the  assumption  that  the  lands  at 
some  future  day  might  be  divided  into  city 
lots  and  sold  for  greatly  advanced  prices, 
where  the  report  of  the  commissioners  shows 
that  such  testimony  had  no  weight  with  them, 
in  so  far  as  it  appeared  to  be  speculative,  and 
no  erroneous  principle  is  shown  to  have  been 
adopted  by  the  commissioners  in  estimating 
damages)  ;  Rochester,  etc.,  R.  Co.  v.  Myers, 
17  N.  Y.  Suppl.  311;  In  re  Metropolitan  El. 
R.  Co.,  13  N.  Y.  Suppl.  159;  In  re  Central 
Park  Com'rs,  35  How.  Pr.  255. 

United  States. —  See  Benedict  v.  New  York, 
98  Fed.  789,  39  C.  C.  A.  290. 

That  the  commissioners  averaged  the 
amounts  which  each  one  thought  should  be 
assessed  and  which  each  one  had  previously 
announced  as  what  he  thought  the  amount 
should  be  and  where  there  was  no  previous 
agreement  that  they  would  average  the 
amounts  is  no  reason  for  setting  aside  the 
award.  Marquette,  etc.,  R.  Co.  v.  Houghton 
County  Probate  Judge,  53  Mich.  217,  18 
N.  W.  788. 

If  they  have  not  misconceived  the  law,  and 
have  fully  considered  all  the  essential  ele- 
ments of  damage  presented  to  them  by  the 
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petition  and  the  testimony,  the  verdict  should 
stand.  Port  Huron,  etc.,  R.  Co.  v.  Voorheis, 
50  Mich.  506,  15  N.  W.  882. 

41.  Colorado. — Pueblo,  etc.,  R.  Co.  v.  Rudd, 
5  Colo.  270. 

Maryland. —  George's  Creek  Coal,  etc.,  Co., 
V.  New  Cent.  Coal  Co.,  40  Md.  425. 

Minnesota. —  See  St.  Paul  v.  Nickl,  42 
Minn.  262,  44  N.  W.  59. 

Missouri. —  Hannibal,  etc.,  R.  Co.  v.  Row- 
land, 29  Mo.  337. 

New  York. —  Matter  of  Summit  Ave.,  84 
N.  Y.  App.  Div.  455,  82  N.  Y.  Suppl.  1027; 
Matter  of  Central  New  York  Telephone,  etc., 
Co.,  36  N.  Y.  App.  Div.  553,  55  N.  Y.  Suppl. 
729;  New  York,  etc.,  R.  Co.  v.  Coburn,  6 
How.  Pr.  223;  Code  Civ.  Proc.  §  3371.  See 
also  Clark  v.  Miller,  54  N.  Y.  528,  holding 
that  the  provision  of  the  constitution  limit- 
ing the  modes  of  ascertaining  the  compensa- 
tion for  the  taking  of  land  to  two,  namely, 
by  a  jury,  or  by  not  less  than  three  com- 
missioners does  not  prohibit  a  reassessment, 
nor  does  it  prevent  the  legislature  if  it  has 
fixed  upon  one  of  the  prescribed  methods 
for  the  original  assessment  from  resorting  to 
the  other  upon  a  reassessment. 

Pennsylvania. —  Pennsylvania  R.  Co.  v. 
Heister,  8  Pa.  St.  445. 

Contra. —  See  Union  Terminal  R.  Co.  v. 
Railroad  Com'rs,  54  Kan.  352,  38  Pac.  290, 
holding  that  after  a  hearing  on  an  applica- 
tion to  condemn  the  crossing  of  one  railroad 
by  another,  and  a  determination  by  the  rail- 
road commissioners  of  its  necessity,  the  man- 
ner of  the  crossing,  and  the  terms  on  which 
it  shall  be  made,  the  authority  of  the  com- 
missioners is  at  an  end,  and  they  cannot 
rehear  the  same. 

Where  the  right  of  appeal  is  taken  away  by 
statute,  the  court  should  not  set  aside  the  re- 
port without  ordering  a  new  view,  otherwise 
the  petitioner  will  be  left  without  a  remedy. 
Turner's  Appeal,  2  Walk.  (Pa.)  229. 

If  the  aspect  and  conditions  of  the  property 
has  been  greatly  changed,  as  where  the  im- 
provements on  the  property  have  been  torn 
down,  etc.,  it  would  not  be  fair  to  re-refer  the 
damages  to  another  jury,  as  a  new  jury  could 
not  determine  by  a  view  of  the  premises  its 
former  condition  and  value.  In  re  Market 
St.,  11  Phila.  (Pa.)  409. 

42.  Lyman  v.  Burlington,  22  Vt.  131. 

43.  McArthur  v.  Morgan,  49  Conn.  347. 

44.  St.  Paul  V.  Nickl,  42  Minn.  262,  44 
N.  W.  59;  Hannibal,  etc.,  R.  Co.  v.  Rowland, 
29  Mo.  337;  Rochester  Water  Works  Co.  V. 
Wood,  60  Barb.  (N.  Y.)  137. 
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principles;^  where  the  owner  or  the  person  having  an  interest  in  the  land  has 
not  had  proper  notice  of  the  proceedings,^^  or  has  shown  a  good  excnse  for 
liis  failure  to  appear;*"^  where  the  commissioners  have  omitted  to  properly 
apportion  the  damages  among  the  different  interests  in  the  land  taken.'"*  In 
many  cases  it  is  a  matter  of  discretion  with  the  court  whether  it  will  remit 
tlie  report  to  the  commissioners.^^  In  exercising  the  discretion  tlie  court  will 
not  send  back  the  report  or  grant  a  new  trial  on  merely  technical  grounds.^^ 
When  a  matter  is  recommitted  to  the  same  commissioners  the  proceeding  is 
not  a  new  one^^  and  the  commissioners  do  not  have  to  be-  resworn  ;  the  court 
has  power  to  accept  the  new  report,^^  and  when  it  is  filed  it  relates  back  to  the 
filing  of  the  original  report  and  the  amended  awards  contained  in  it  become  in 
legal  effect  the  same  as  if  contained  in  the  original  report.^^  In  some  statutes 
it  is  provided  that  the  second  report  of  commissioners  shall  be  final  and  conclu- 
sive.^^ Such  a  provision  does  not  prevent  the  court  from  inquiring  into  the 
fairness  and  regularity  of  the  proceedings  before  the  commissioners  and  from 
setting  aside  their  report  for  fraud  or  misconduct ;  nor  does  it  deprive  the  land- 
owner of  due  process  of  law  if  the  right  of  appeal  from  the  first  report  is  allowed.^^ 
d.  Modifieation  of  Award.  In  some  jurisdictions  the  court's  power  is  limited 
to  the  right  to  confirm,  to  set  aside,  or  to  remit  to  the  commissioners  the  report ; 
the  court  not  having  any  power  to  modify  the  award.^^  In  other  jurisdictions 
the  court  will  modify  the  award,^^  unless  in  case  of  excessive  damages  the  owner 


45.  Matter  of  Kingsbridge  Road,  34  Misc. 
(N.  Y.)  729,  70  N.  Y.  Suppl.  1029;  In  re 
Kings  County  El.  R.  Co.,  12  N.  Y.  Suppl.  198. 
See  also  Wilcox  r.  Meriden,  57  Conn.  120,  17 
Atl.  366;  In  re  Washington  St.,  19  R.  I.  156, 
33  Atl.  516. 

To  specify  in  a  supplementary  report  such 
particulars  as  will  indicate  the  elements  of 
damages  they  have  awarded  or  the  persons 
upon  which  the  award  proceeded,  or  both, 
the  court  will  send  the  report  back  to  the 
commissioners,  where  there  is  probable  cause 
to  believe  that  the  commissioners  had  made 
a  material  error  which  neither  their  reports 
nor  their  minutes  disclosed.  Matter  of  White 
Plains  Water  Com'rs,  55  N.  Y.  App.  Div. 
77,  66  N.  Y.  Suppl.  1005.  See  In  re  Phil- 
mont  Water  Com'rs,  25  N.  Y.  App.  Div.  22, 
49  N.  Y.  Suppl.  319. 

46.  Matter  of  Buffalo  Grade  Crossing 
Com'rs,  32  Misc.  (N.  Y.)  99,  66  N.  Y.  Suppl. 
442.  ' 

47.  In  re  Minneapolis  R.  Terminal  Co.,  38 
Minn.  157,  36  N.  W.  105.  See  also  Green 
V.  East  Haddam,  51  Conn.  547. 

If  the  owner's  default  is  unexplained,  his 
motion  to  open  his  default  should  not  be 
granted  except  on  payment  of  costs.  In  re 
Brownell  St.,  17  N.  Y.  Suppl.  747. 

48.  In  re  Chapin,  34  N.  Y.  Suppl.  1058; 
In  re  Washington  St.,  19  R.  I.  156,  3  Atl. 
516. 

49.  Connecticut. —  Wilcox  v.  Meriden,  57 
Conn.  120,  17  Atl.  366. 

Georgia. —  Georgia  Southern,  etc.,  R.  Co. 
V.  Jones,  90  Ga.  292,  15  S.  E.  824. 

Massachusetts. —  Teele  v.  Boston,  165  Mass. 
«8,  42  N.  E.  506. 

Mississippi. —  Louisville,  etc.,  R.  Co.  v. 
Postal  Tel.,  etc.,  Co.,  68  Miss.  806,  10  So.  74. 

New  York. —  In  re  Prospect  Park,  etc.,  R. 
Co.,  85  N.  Y.  489. 
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Wisconsin. —  Allen  v.  Milwaukee,  72  Wis. 
182,  39  N.  W.  347. 

50.  Watson  v.  Van  Meter,  43  Iowa  76. 

51.  See  Hannibal,  etc.,  R.  Co.  v.  Rowland, 
29  Mo.  327. 

52.  Low  V.  Galena,  etc.,  R.  Co.,  18  111. 
324. 

53.  Lyman  v.  Burlington,  22  Vt.  131, 

54.  In  re  Washington  St.,  19  R.  I.  156,  33 
Atl.  516.  Compare  Metropolitan  R.  Co.  v. 
Broadway  R.  Co.,  99  Mass.  238. 

55.  See  Brown  v.  MacFarland,  19  App. 
Cas.  (D.  C.)  525;  In  re  Southern  Boulevard 
R.  Co.,  20  N.  Y.  Suppl.  769. 

56.  In  re  Buffalo,  etc.,  R.  Co.,  32  Hun 
(N.  Y.)  289. 

57.  In  re  State  Reservation  Com'rs,  37 
Hun  (N.  Y.)  537. 

58.  Rawlings  v.  Biggs,  85  Ky.  251,  3  S.  W. 
147,  8  Ky.  L.  Rep.  919;  In  re  Old  Colony  R. 
Co.,  163  Mass.  356,  40  N.  E.  198;  Connecticut 
River  R.  Co.  v.  Clapp,  1  Cush.  (Mass.)  559; 
Matter  of  Guilford,  85  N.  Y.  App.  Div.  207, 
83  N.  Y.  Suppl.  312;  Matter  of  Central  New 
York  Telephone,  etc.,  Co.,  36  N.  Y.  App.  Div. 
553,  55  N.  Y.  Suppl.  729  (under  Code  Civ. 
Proc.  §  3371)  ;  Hanes  v.  North  Carolina  R. 
Co.,  109  N.  C.  490,  13  S.  E.  896. 

59.  Florence,  etc.,  R.  Co.  v.  Pember,  45 
Kan.  625,  26  Pac.  1 ;  Postal  Tel.  Cable  Co.  v. 
Louisiana  Western  R.  Co.,  49  La.  Ann.  1270, 
22  So.  219;  In  re  Forbes  St.,  70  Pa.  St. 
125. 

The  power  to  modify  is  not  authority  to 
increase  the  amount  found  by  the  commis- 
sioners under  charter  of  a  railroad  company 
providing  that  on  the  report  of  commissioners 
in  expropriation  proceedings,  the  judge  of  the 
district  court  should  confirm  the  report,  mod- 
ify it,  or  refer  it  back  to  the  commissioners. 
Louisiana  Western  R.  Co.  v.  Grossman,  111 
La.  611,  35  So.  784. 

[XI.  M,  11,  d] 


914    [15  Cye.J 


EMINENT  DOMAIN 


sees  fit  to  remit  a  portion  of  the  amount ;  ^  and  such  remittitur  will  be  allowed 
only  in  cases  where  there  is  no  showing  of  j)assion  or  prejudice.^^ 

8.  Waiver  of  Irregularities.  As  a  general  rule  if  a  party  appears  at  the  hear- 
ing or  trial  and  is  heard  as  to  his  damages  and  the  issue  of  damages  is  submitted 
to  the  jury  or  commissioners,  he  waives  the  irregularities  which  have  occurred  in 
the  proceedings  preliminary  to  the  trial  of  the  issue.^^  It  has  been  held  in  New 
York  that  after  an  owner  has  petitioned  for  the  appointment  of  a  certain  person 
as  commissioner  and  after  the  said  person  has  been  appointed,  it  is  too  late  to 
object  that  the  law  under  which  the  proceeding  was  commenced  is  unconstitu- 
tional;^^ but  an  objection  to  the  appointment  of  commissioners  on  the  ground 
that  the  land  was  sought  for  private  purposes  is  not  waived  by  the  objectant's 
consent  to  the  appointment  of  certain  persons  as  commissioners  and  by  his  failure 
to  appeal  from  the  decision  that  the  purposes  of  the  condemnation  were  public.^* 
Inasmuch  as  all  parties  have  the  right  to  except  to  the  report  upon  the  motion 
for  its  confirmation,  an  objection  to  an  award  which  is  not  made  until  after  the 
order  of  confirmation  is  waived,^^  unless  good  excuse  is  shown  for  the  failure  to 
make  the  objection  before  confirmation.^^  In  some  cases  if  the  objectant  goes 
ahead  without  intimating  his  objection  to  some  portion  of  the  proceedings  until 
after  the  award  has  been  made  a  waiver  will  be  inferred.^'''  The  right  to  have  a 
report  set  aside  may  be  lost  by  the  laches  of  the  party  claiming  to  have  been 
injured. If  the  statute  fixes  a  certain  time  within  which  objections  must  be 


60.  Meckes  v.  Pocono  Mountain  Water 
Supply  Co.,  203  Pa.  St.  13,  52  Atl.  16;  In  re 
Wharton  St.,  48  Pa.  St.  487 ;  Watson  v.  Rail- 
road Co.,  15  Phila.  (Pa.)  224;  Springer  v. 
Baltimore,  etc.,  R.  Co.,  3  Del.  Co.  (Pa.)  132; 
Ohio  River  R.  Co.  v.  Blake,  38  W.  Va.  718,  18 
S.  E.  957. 

It  is  within  the  discretion  of  the  court  to 
put  plaintiff  to  an  election  of  reducing  the 
verdict  or  submitting  to  a  new  trial.  Selma, 
etc.,  R.  Co.  V.  Redwine,  51  Ga.  470;  Meckes  v. 
Pocono  Mountain  Water  Supply  Co.,  203  Pa. 
St.  13,  52  Atl.  16. 

61.  Parsons,  etc.,  R.  Co.  f.  Montgomery, 
46  Kan.  120,  26  Pac.  403,  holding  that  gen- 
erally in  such  case  the  verdict  will  be  set 
aside  and  the  questions  in  issue  submitted  to 
the  judgment  of  another  jury. 

62.  Defects  in  the  summons  or  warrant  are 
waived  by  a  general  appearance.  Wilmarth 
V.  Knight,  7  Gray  (Mass.)  294;  St.  Louis, 
etc.,  R.  Co.  V.  Donovan,  149  Mo.  93,  50  S.  W. 
286. 

Irregularities  in  the  proceedings  for  the 
appointment  of  the  commissioners  are  waived 
by  the  appearance  of  the  landowner  before 
the  commissioners  and  by  his  being  heard  in 
respect  to  his  damages.  Whitely  v.  Missis- 
siippi  Water-Power,  etc.,  Co.,  38  Minn,  523, 
38  N,  W,  753,  where  besides  the  landowner 
appealed  from  the  award. 

An  objection  that  the  petitioner  has  not 
located  its  road  as  required  by  law  comes  too 
late  after  trial.  Lieberman  v.  Chicago,  etc., 
R.  Co.,  141  111.  140,  30  N.  E.  544. 

That  the  petitioner  and  owner  were  unable 
to  agree  as  to  compensation  was  not  shown 
and  that  therefore  the  petitioner  had  not  the 
right  to  institute  proceedings  is  a  preliminary 
issue  which  must  be  settled  before  submitting 
the  issue  of  damages  to  the  jury.  Brown  v. 
Calumet  River  Co.,  125  111.  600,  18  N.  E.  283. 
See  also  Water  Com'rs  v.  Lawrence,  3  Edw. 
(N.  Y.)  582. 
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Defects  in  the  complaint  objected  to  after 
defendant  defaulted  and  commissioners  were 
appointed  are  too  late.  Coleman  v.  Andrews, 
48  Me.  562. 

An  objection  to  any  person  as  being  un- 
qualified to  serve  as  juror  or  commissioner 
should  be  made  at  the  time  when  the  jury  is 
being  impaneled  (Tide  Water  Canal  Co.  v. 
Archer,  9  Gill  &  J.  (Md.)  479;  Smith  v, 
Milton  School  Dist.  No.  2,  40  Mich,  143; 
Mansfield,  etc.,  R.  Co.  v.  Clark,  23  Mich,  519), 
or  upon  the  hearing  of  the  application  for  the 
appointment  of  the  commissioners  (In  re 
Southern  Boulevard,  3  Abb,  Pr.  N.  S.  (N.  Y.) 
447). 

63.  Matter  of  Cooper,  93  N.  Y.  507. 

64.  In  re  Niagara  Falls,  etc.,  R.  Co.,  4 
N.  Y.  Suppl.  485. 

65.  In  re  Morning-Side  Park,  10  Abb.  Pr. 
N.  S.  (N.  Y.)  338.  See  also  In  re  Metropoli- 
tan El.  R.  Co.,  25  N.  Y.  Suppl.  399. 

An  objection  that  one  of  the  commissioners 
had  been  appointed  ex  parte  and  that  such 
appointment  was  a  nullity  comes  too  late 
after  the  report  has  been  confirmed  by  a  com- 
petent tribunal.  Astor  f.  New  York,  62  N.  Y. 
580;  Morris  v.  New  York,  55  Hun  (N.  Y.) 
476,  8  N.  Y.  Suppl.  763. 

66.  In  re  New  York  Cent.,  etc.,  R.  Co.,  5 
Hun  (N.  Y.)  105. 

67.  Matter  of  One  Hundred  and  Eighty- 
First  St.,  17  N.  Y.  Suppl.  917,  where  the  ob- 
jection was  that  one  of  the  commissioners 
was  absent  at  the  time  of  summing  up  by 
counsel  after  all  the  testimony  was  in.  See 
Wilkinson  v.  Trenton,  35  N.  J.  L.  485,  holding 
that  when  a  landowner  does  not  complain 
objections  by  others  should  be  made  before 
the  commissioners  have  acted,  provided  that 
the  notice  required  by  a  charter  has  been 
given. 

68.  Mattheis  v.  Fremont,  etc.,  R.  Co.,  53 
Nebr.  681,  74  N.  W,  30. 

Right  not  lost  before  confirmation. —  Mat- 


EMINENT  DOMAIN 


[15  Cye.]  915 


filed  they  will  be  deemed  waived,  urdess  filed  within  the  prescribed  time/^  or 
unless  sufficient  excuse  is  given  for  the  frilure  to  file  within  the  prescribed  time.'^^ 
Under  a  statute  which  provides  that  a  motion  to  set  aside  a  report  must  be  based 
upon  some  exception  reserved  before  the  commissioners,  an  objection  to  the  mode 
of  appraisal  will  not  be  heard  by  the  court,  unless  the  objection  has  first  been 
made  to  the  commissioners  themselves.'^^  An  acceptance  of  the  award  is  a  waiver 
of  objections  to  the  proceedings and  of  the  right  to  claim  additional  damages/^ 
f.  Motions  and  Exceptions  —  (i)  In  General.  The  modes  for  bringing  up 
the  report  or  verdict  for  review  are  by  motion  to  confirm,''^  or  to  set  aside,"*^  that 
there  be  a  reassessment,*''  or  by  filing  exceptions."^^  For  opposing  confirmation  it 
is  commonly  provided  by  statute  that  when  the  report  is  returned  to  the  court 
any  party  to  the  proceedings  may  show  cause.'*^  Those  persons  and  only  those 
whose  property  is  affected  or  who  are  parties  to  the  proceedings  have  the  right  to 
except.''^    A  corporation  to  which  has  been  given  the  right  of  condemnation  can- 


ter of  New  York,  36  Misc.  (N.  Y.)  463,  73 
N.  Y.  Suppl.  761. 

After  the  improvement  has  been  completed 
at  public  expense  an  objection  to  the  report 
comes  too  late.  Rettinger  f.  Passaic,  45 
N.  J.  L.  146. 

69.  In  re  One  Hundred  and  Sixty-Third 
St.,  131  N.  Y.  569,  30  N.  E.  66  [affirming  61 
Hun  365,  16  N.  Y.  Suppl.  120]  ;  In  re  Lexing- 
ton Ave.,  16  N.  Y.  Suppl.  113;  Cotter  v.  Sun- 
bury,  etc.,  R.  Co.,  15  Leg.  Int.  (Pa.)  180. 

70.  Matter  of  Lexington  Ave.,  18  N.  Y. 
Suppl.  828. 

71.  In  re  Clear  Lake  Water  Co.,  48  Cal. 
586,  58.7,  where  the  objection  was  that  the 
commissioners  had  not  assessed  compensation 
for  each  piece  of  land,  for  each  source  of 
damage  separately,  and  where  the  court  held 
that  "  it  was  the  intention  of  the  Legislature 
that  a  party  purposing  to  object  to  the  mode 
of  procedure  pursued  by  the  Commissioners, 
should  first  make  his  objection  to  the  Com- 
missioners themselves,  and  thus  afford  them 
an  opportunity  to  obviate  it,  if  possible ;  and 
should  they  refuse  to  do  so,  then  put  his  ob- 
jection and  exception  of  record,  and  on  return 
of  the  report  to  renew  his  objection  by  means 
of  a  motion  made  to  set  aside  the  report." 

72.  Chatterton  v.  Parrott,  46  Mich.  432, 
9  N.  W.  482. 

73.  Twombly  v.  Chicago,  etc.,  R.  Co.,  (Tex. 
Civ.  App.  (1895)  31  S.  W.  81. 

74.  In  re  New  York,  etc.,  R.  Co.,  93  N.  Y. 
385  [affirming  29  Hun  602].  See  Matter  of 
Buffalo,  Slield.  (N.  Y.)  408;  In  re  New  York, 
etc.,  R.  Co.,  21  How.  Pr.  (N.  Y.)  434. 

75.  California. —  See  Western  Pac.  R.  Co. 
V.  Reed,  35  Cal.  621;  Central  Pac.  R.  Co.  v. 
Pearson,  35  Cal.  247. 

Iowa. —  See  Gammell  v.  Potter^,  6  Iowa 
548. 

Maine. —  See  Burr  v.  Bucksport,  etc.,  R. 
Co.,  64  Me.  131. 

Michigan. —  Marquette,  etc.,  R.  Co.  v. 
Houghton  Probate  Judge,  53  Mich.  217,  18 
N.  W.  788. 

New  Jersey. —  Wilson  v.  Longstreet,  38 
N.  J.  L.  312. 

Virginia. — '■  See  Muire  v.  Falconer,  10  Gratt. 
12. 

76.  In  re  Hopewell  Tp.  Road,  12  Pa.  Co. 
Ct.  517. 


77.  See  Chicago,  etc.,  R.  Co.  v.  Baker,  102 
Mo.  553,  15  S.  W.  64;  In  re  Olyphant,  198 
Pa.  St.  534,  48  Atl.  487. 

Remedy  by  appeal,  not  by  exception. —  The 

remedy  of  a  railway  company  for  an  award 
of  excessive  damages  by  viewers  (under  the 
general  act  of  Feb.  19,  1849,  Brightly  Dig. 
p.  839,  §  13),  is  by  appeal  and  not  by  excep- 
tion (Brightly  Dig.  p.  840,  §  16).  Exceptions 
therefore  for  excessive  damages  must  be  dis- 
missed, although  the  court  should  regard  the 
damages  as  excessive.  Roberts  v.  Central 
Pass.  R.  Co.,  1  Brewst.  (Pa.)  538. 

An  application  for  a  review  is  the  proper 
remedy  under  the  act  of  1845  which  refers  to 
condemnation  of  land  for  roads.  An  exception 
does  not  reach  the  case,  for  to  sustain  it  would 
set  aside  the  road,  which  would  be  giving  it 
too  much  effect;  or  would  set  aside  the  part 
of  it  which  is  in  favor  of  the  exceptants,  and 
that  is  not  what  they  want.  They  want  more 
damages,  and  ought  therefore  to  have  asked 
for  a  review  at  the  second  term.  In  re 
Chartiers  Tp.  Road,  34  Pa.  St.  413. 

An  appeal  to  the  common  pleas  for  a  jury 
trial  and  exceptions  to  the  report  of  the 
viewers  have  nothing  to  do  with  each  other; 
the  hearing  of  the  exceptions  can  go  on  and 
be  completed  before  the  case  is  actually  tried 
before  a  jury  and  if  the  exceptions  are  de- 
cided favorably  to  the  appellant,  so  as  to  de- 
feat the  proceeding,  no  trial  will  be  necessary ; 
if  otherwise  the  trial  can  then  proceed. 
There  is  no  inconsistency  in  filing  exceptions 
to  the  report  of  the  viewers  and  at  the  same 
time  entering  an  appeal  to  the  common  pleas 
under  the  act  of  June  13,  1874  (Pub.  Laws 
283).  Bowers  v.  Braddock  Borough,  172  Pa. 
St.  596,  33  Atl.  759.  See  also  In  re  Fifty- 
Fifth  St.,  21  Pa.  Co.  Ct.  598.  Contra,  see 
In  re  Chestnut  St.,  128  Fa.  St.  214,  18  Atl. 
338;  Bechtel  v.  Bechtelsville  Borough,  3  Pa. 
Dist.  713. 

78.  Washington,  etc.,  R.  Co.  v.  Switzer,  26 
Gratt.  (Va.)  661;  Matter  of  Armory  Bd.,  35 
Misc.  (N.  Y.)  548,  72  N.  Y.  Suppl.  37;  Camp 
r.  Coal  Creek,  etc.,  R.  Co.,  11  Lea  (Tenn.) 
705,  citing  Tenn.  Code,  c.  11,  §  1341.  See  also 
Chicago,  etc.,  R.  Co.  v.  Eubanks,  32  Mo.  App. 
184. 

79.  Chicago,  etc.,  R.  Co.  v.  Baker,  102  Mo. 
553,  15  S.  W.  64  (holding  that  a  landowner 

[XI,  M,  11,  f,  (l)] 


916    [15  Cyc] 


EMINENT  DOMAIN 


not  complain  that  the  rights  of  any  persons  whose  interests  have  been  affected 
have  not  been  protected.^"  Any  number  of  landowners,  although  holding  by 
independent  titles,  may  join  in  the  same  application  for  a  reassessment.^^  The 
statutory  requirements  as  to  the  form  and  requisites  of  the  motion  should  be  care- 
fully observed.^^  Exceptions  should  be  filed  in  proper  time,^^  especially  within 
the  time  prescribed  by  statute.^^  A  release  of  an  award  by  a  person  to  whom  as 
owner  it  was  wrongfully  granted  removes  the  exceptions  taken  by  the  party  exer- 
cising the  right  of  condemnation.^^ 

(ii)  Notice  of  Motion:  Whether  notice  of  the  motion  to  confirm  is  neces- 
sary depends  upon  the  statute  under  which  the  land  has  been  condemned.  It  is 
a  general  practice  to  require  notice.^^  But  under  some  statutes  it  is  necessary  for 
the  party  objecting  to  the  report  to  take  action  within  a  time  limited,  if  he  wishes 
to  prevent  confirmation,  even  though  he  has  no  notice.^^ 

(ill)  Hearing  and  Proof.  Upon  a  motion  to  confirm  or  set  aside,  the  court 
will  in  many  jurisdictions  hear  evidence  on  the  question,  either  in  the  form  of 
affidavits  or  oral  examination,  according  as  the  practice  of  the  particular  jurisdic- 
tion may  prescribe.^^  ^Nevertheless  in  other  jurisdictions  a  different  view  prevails, 
and  if  the  owner  has  appeared,  or  at  least  had  an  opportunity  to  appear  before 
commissioners  duly  appointed,  he  cannot  again  offer  evidence  before  the  court.^^ 


whose  land  is  mortgaged  may  except  to  an 
award  made  in  favor  of  the  mortgagees)  ; 
In  re  Olyphant,  198  Pa.  St.  534,  48  Atl.  487; 
Culpeper  County  v.  Gorrell,  20  Gratt.  (Va.) 
484. 

That  a  release  of  damages  has  not  been 
procured  from  other  landowners  is  no  ground 
for  an  exception  by  one  who  has  been  allowed 
damages.  In  re  Clinton  Tp.  Road,  3  Pa.  Co. 
Ct.  170. 

80.  Chicago,  etc.,  E.  Co.  f.  Baker,  102  Mo. 
653,  15  S.  W.  64. 

81.  People  V.  White,  59  Barb.  (N.  Y.) 
666 ;  Rand  v.  Townshend,  26  Vt.  670. 

82.  Bryant  v.  Knox,  etc.,  R.  Co.,  61  Me. 
300.  See  also  Hannibal  Bridge  Co.  v.  Schau- 
baeker,  49  Mo.  555. 

83.  Rettinger  v.  Passaic,  45  N.  J.  L.  146. 

Filing  nunc  pro  tunc. —  It  is  within  the  dis- 
cretion of  the  court  to  allow  exceptions  to  be 
filed  nunc  pro  tunc  after  the  time  for  filing 
them  has  run.  Cape  Fear,  etc.,  R.  Co.  v. 
King,  125  N.  C.  454,  34  S.  E.  541. 

84.  Kansas  City  v.  Mastin,  169  Mo.  80,  68 
S.  W.  1037 ;  Chicago,  etc.,  R.  Co.  v.  Eubanks, 
32  Mo.  App.  184;  Matter  of  Armory  Bd.,  35 
Misc.  (N.  Y.)  548,  72  N.  Y.  Suppl.  37;  Cotter 
V.  Sunbury,  etc.,  R.  Co.,  15  Leg.  Int.  (Pa.) 
180;  Shirk  v.  Pennsylvania,  etc.,  R.  Co.,  9 
Lane.  Bar  (Pa.).  198. 

85.  Berry  v.  Hebron,  38  N.  H.  196. 

86.  Bensley  v.  Mountain  Lake  Water  Co., 
13  Cal.  306,  73  Am.  Dec.  575 ;  Tracy  v.  Eliza- 
bethtown,  etc.,  R.  Co.,  80  Ky.  259  (holding 
that  although  notice  to  owners  was  not  ex- 
pressly required  by  the  charter  of  a  railroad, 
it  was  by  necessary  implication  indispensa- 
ble) ;  Jones  v.  Barclay,  2  J.  J.  Marsh.  (Ky.) 
73.  See  also  Harper  v.  Lexington,  etc.,  R.  Co., 
2  Dana  (Ky.)  227;  Cowan  v.  Glover,  3  A.  K. 
Marsh.  (Ky.)  356;  New  York,  etc.,  R.  Co.  v. 
Corey,  5  How.  Pr.  (N.  Y.)  177,  under  N.  Y. 
Code  Civ.  Proc.  §  3371. 

After  a  report  has  been  reconsidered  and 
corrected  by  the  commissioners,  to  give  a 
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second  notice  of  the  deposit  of  the  report  is 
not  necessary.  If  new  parties  have  been 
brought  in  they,  it  seems,  should  have  per- 
sonal notice  so  as  to  enable  them  to  state 
their  objections,  if  any  exist;  if  they  have 
not  had  such  notice  the  report  will  be  re- 
mitted. In  re  William,  etc.,  Sts.,  19  Wend. 
(N.  Y.)  678. 

Sufificiency. —  Where  the  description  of  the 
easement  condemned  had  been  correctly  set 
out  in  the  original  notice  and  the  board  of 
public  works  had  acquired  jurisdiction  to 
make  the  award,  it  was  held  immaterial  in 
view  of  the  court's  finding  that  the  descrip- 
tion was  defective  in  the  notice  of  confirma- 
tion. Lumbermen's  Ins.  Co.  v.  St.  Paul,  82 
Minn.  497,  85  N.  W.  525. 

87.  Heermans  v.  Jacksonville,  etc.,  R.  Co., 
40  Fla.  85,  23  So.  587.  See  also  Philadelphia, 
etc.,  R.  Co.  V.  Shipley,  72  Md.  88,  19  Atl.  1. 

88.  District  of  Columbia. —  Clapp  v.  Mac- 
farland,  23  App.  Cas.  224. 

Illinois. —  Cole  v.  Peoria,  18  111.  301. 

Maryland. —  Tide  Water  Canal  Co.  v.  Ar- 
cher, 9  Gill  &  J.  479. 

Michigan. —  Marquette,  etc.,  R.  Co.  v. 
Houghton  Probate  Judge,  53  Mich.  217,  18 
N.  W.  788.  See  also  Fort  St.  Union  Depot 
Co.  V.  Backus,  92  Mich.  33,  52  N.  W.  790. 

Missouri. —  Kansas  City  v.  Bacon^  147  Mo. 
259,  48  S.  W.  860;  St.  Louis  v.  Abeln,  170 
Mo.  318,  70  S.  W.  708;  St.  Louis,  etc.,  R.  Co. 
V.  Almeroth,  62  Mo.  343 ;  Hannibal  Bridge  Co. 
t.  Schaubacker,  49  Mo.  555. 

North  Carolina. —  Hanes  v.  North  Caroliiia 
R.  Co.,  109  N.  C.  490,  13  S.  E.  896. 

Pennsylvania. —  In  re  Forbes  St.,  70  Pa.  St. 
125. 

89.  Lennox  v.  Knox,  etc.,  R.  Co.,  62  Me. 
322;  Matter  of  Public  Parks,  53  Hun  (N.  Y.) 
280,  6  N.  Y.  Suppl.  750.  See  also  Central  Pac. 
R.  Co.  V.  Pearson,  35  Cal.  247,  holding  that  the 
review  by  the  court  of  the  report  of  the  com- 
missioners is  intended  to  be  had  upon  the  re- 
port itself  so  far  as  all  matters  which  should 
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It  lias  been  lield  that  the  burden  of  establishing  the  exceptions  is  upon  the 
exceptant.*^ 

g.  The  Order  —  (i)  In  General.  The  issues  of  fact  raised  by  exceptions 
must  be  disposed  of  before  an  order  of  confirmation  can  be  rnade.^^  The  court 
has  no  jurisdiction  to  order  confirmation  in  any  other  way  than  that  authorized 
hy  the  statute  under  which  condemnation  has  been  made.^"^  Under  some  statutes 
a  conditional  order  of  confirmation  is  not  a  compliance  therewith  but  an  illegal 
provision  in  the  order  need  not  render  the  order  invalid  if  the  provision  is  not 
made  a  condition  of  the  payment  of  the  award.^^  A  statutory  provision  that  the 
order  setting  aside  or  modifying  an  award  shall  state  the  grounds  of  the  order,^^ 
or  that  the  order  should  be  made  in  pursuance  of  an  exception  taken  and  sus- 
tained,^^ is  mandatory. 

(ii)  Setting  Aside  and  Amending.  It  has  been  decided  that  the  determiua- 
tion  of  tlie  court  partakes  of  the  character  of  a  judgment  and  is  entitled  to  the 
same  consideration  as  a  decision  of  a  court  from  the  report  of  a  referee,  and  the 
proof  required  to  set  it  aside  should  be  such  as  would  justify  a  court  in  setting 
aside  a  decision,  or  a  report  of  a  referee  which  has  been  confirmed.^*'  The  court 
has  the  power  to  modify  its  order  for  mistakes  in  a  proper  case,  just  as  it  has  the 
power  in  an  ordinary  case  to  modify  its  decrees.®^ 

N.  Judgement  OP  Award —  l.  In  General.  The  appropriation  of  the  prop- 
erty is  not  complete  until  there  is  a  judgment  confirming  the  verdict  or  award,* 
although  under  some  statutes  the  proceedings  should  terminate  in  a  final  order 
and  not  in  a  judgment.^  The  judgment  is  one  entered  on  the  verdict  and  not  on 
the  award.^    Altiiough  the  title  which  the  condemning  party  gets  is  by  virtue  of 


be  stated  there  are  concerned,  and  holding 
further  that  as  to  matters  outside  of  the  re- 
port itself,  such  as  iraud  or  misconduct  of  the 
commissioners,  affidavits  or  other  competent 
evidence  might  be  admitted. 

The  court  may  hear  affidavits  which  were 
before  the  commissioners,  but  not  new  affi- 
davits. In  re  John,  etc.,  Sts.,  19  Wend. 
(N.  Y.)  659.  Compare  In  re  William,  etc., 
Sts.,  19  Wend.  (N.  Y.)  678,  holding  that 
affidavits  as  to  facts  which  were  not  before 
the  commissioners  might  be  received  to  up- 
hold the  report,  but  not  affidavits  in  opposi- 
tion to  the  report. 

90.  New  Milford  Water  Co.  v.  Watson,  75 
Conn.  237,  52  Atl.  947,  53  Atl.  57.  See  also 
Gregory  v.  Gulf,  etc.,  R.  Co.,  21  Tex.  Civ.  App. 
598,  54  S.  W.  617. 

91.  Wood  V.  Wilson,  12  Ind.  657.  See  also 
Werley  v.  Huntington  Waterworks  Co.,  138 
Ind.  148,  37  N.  E.  582. 

92.  New  Milford  Water  Co.  v.  Watson,  75 
Conn.  237,  52  Atl.  947,  53  Atl.  57.  See  also 
In  re  Kings  County  El.  R.  Co.,  78  N.  Y.  383. 

93.  In  re  O'Hara  Tp.,  87  Pa.  St.  356. 

94.  Morris  v.  New  York,  55  Hun  (N.  Y.) 
476,  8  N.  Y.  Suppl.  763. 

95.  People  v.  Gardner,  24  N.  Y.  583;  Peo- 
ple r.  Canal  Bd.,  7  Lans.  (N.  Y.)  220. 

96.  In  re  Spring  Garden  St.,  61  Pa.  St. 
422. 

97.  State  v.  Hennepin  County  Dist.  Ct., 
83  Minn.  464,  86  N.  W.  455 ;  Matter  of  Elm- 
wood  Ave,  10  N.  Y.  St.  272,  273  [citing  Peo- 
ple V.  Syracuse,  78  N.  Y.  56 ;  In  re  New  York 
Cent.,  etc.,  R.  Co.,  64  N.  Y.  60].  See  also 
Hamersley  v.  New  York,  56  N.  Y.  533.  But 
see  Kanne  v.  Minneapolis,  etc.,  R.  Co.,  33 


Minn.  419,  421,  23  N.  W.  854  [citing  Simson 
V.  Hart,  14  Johns.  (N.  Y.)  63]. 

98.  Matter  of  Buffalo,  Sheld.  (N.  Y.)  425 
(where  by  clerical  error  in  engrossing  the  re- 
port, the  award  had  been  made  to  the  wrong 
])erson,  to  the  husband  of  the  landowner,  in- 
stead of  to  the  landowner  herself)  ;  In  re 
One  Hundred  and  Eightv-First  St.,  12  N.  Y. 
Suppl.  345. 

99.  Judgments  generally  see  Judgments. 

1.  Wagner  v.  Railway  Co.,  38  Ohio  St.  32; 
Cincinnati  Southern  R.  Co.  v.  Banning,  Ohio 
Prob.  114.  See  also  State  v.  Mills,  29  Wis. 
322. 

It  is  not  necessary  that  the  statute  should 
expressly  confer  upon  the  courts  power  to 
render  such  a  judgment,  since  such  power 
results  from  their  general  authority  to  render 
judgments  in  proceedings  before  them. 
Dietrichs  v.  Lincoln,  etc.,  R.  Co.,  12  Nebr. 
225,  10  N.  W.  718. 

2.  In  re  Board  of  Education,  11  N.  Y. 
Suppl.  780,  19  N.  Y.  Civ.  Proc.  420. 

3.  Howes  V.  Belfast,  72  Me.  46;  Ringle  v. 
Hudson  County,  56  N.  J.  L.  661,  29  Atl.  483; 
Ennis  v.  Wood  River  Branch  R.  Co.,  12  R.  I. 
73;  Mauldin  v.  Greenville,  64  S.  C.  444,  42 
S.  E.  202.  Where  a  railroad  company  appro- 
priated lands  for  its  road-bed,  and  four  acres 
additional  for  a  section  house,  the  jury  made 
special  findings  that  the  damage  to  the  residue 
of  the  land  not  taken  was  one  thousand  seven 
hundred  dollars,  and  that  the'  damages  foT  the 
four  acres  were  two  hundred  dollars,  but  in 
entering  the  judgment  the  court  included 
both  amounts.  It  was  held  that  the  jury  evi- 
dently intended  the  one  thousand  seven  hun- 
dred dollars  to  be  full  compensation,  and 
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tlie  statute/  it  is  usual  for  the  judgment  to  contain  a  provision  for  the  appropria- 
tion of  the  land,^  as  well  as  for  the  payment  of  the  compensation.^  It  need  not 
contain  a  formal  decree  condemning  the  land  for  public  use,  and  vesting  tlie  ease- 
ment in  the  petitioner ;  it  is  sufficient  if  it  sets  forth  an  appropriation  of  the 
land  to  the  use  of  the  petitioner  upon  payment  of  the  damages,^  the  judgment 
being  conditional,  leaving  the  petitioner  to  pay  the  award  and  take  the  property, 


therefore  the  special  damage  of  two  hundred 
dollars  was  improperly  included  in  the  judg- 
ment. Gulf,  etc.,  R.  Co.  V.  Poindexter,  70 
Tex.  98,  7  S.  W.  316. 

The  judgment  must  be  entered  on  the  ver- 
dict, although  it  be  less  in  amount  than  the 
award  appealed  from.  Ringle  v.  Hudson 
County,  56  N.  J.  L.  661,  29  Atl.  483. 

An  agreement  by  the  parties  may  author- 
ize the  entry  of  a  judgment  upon  such  agree- 
ment.  Howes  V.  Belfast,  72  Me.  46. 

4.  Indianapolis,  etc.,  R.  Co.  v.  Smythe,  45 
Ind.  322.  Compare  Evansville,  etc.,  R.  Co.  v. 
Miller,  30  Ind.  209. 

5.  San  Luis  Land,  etc.,  Co.  v.  Kenilworth 
Canal  Co.,  3  Colo.  App.  244,  32  Pac.  860; 
Ayer  v.  Chicago,  149  111.  262,  37  N.  E.  57; 
Chicago,  etc.,  R.  Co.  v.  Chicago,  132  111.  372, 
23  N.  E.  1036;  Lexington,  etc.,  R.  Co.  v. 
Mockbee,  63  Mo.  348 ;  Barnes  v.  Chicago,  etc., 
R.  Co.,  (Tex.  Civ.  App.  1895)  33  S.  W.  601; 
Foster  v.  Chicago,  etc.,  R.  Co.,  10  Tex.  Civ. 
App.  476,  31  S.  W.  529. 

In  Alabama  the  code  provides  that  on  the 
rendition  of  a  verdict  in  a  condemnation  pro- 
ceeding the  court  must  order  a  condemna- 
tion in  pursuance  thereof  upon  payment  of  the 
compensation  assessed.  Mobile,  etc.,  R.  Co.  v. 
Hester,  122  Ala.  249,  25  So.  220. 

In  Illinois  a  judgment  fixing  the  amount  of 
compensation,  but  not  specifying  the  time  for 
payment  or  for  the  giving  of  possession,  will 
not  be  deemed  final  as  to  such  details,  and  as 
to  these  matters  may  subsequently  be  made 
complete.  Chicago,  etc.,  R.  Co.  v.  Guthrie,  192 
111.  579,  61  N.  E.  658. 

6.  Illinois. —  Chicago,  etc.,  R.  Co.  v.  Guth- 
rie, 192  111.  579,  61  N.  E.  658;  McCormick  v. 
West  Chicago  Park  Com'rs,  118  111.  655,  8 
N.  E.  818. 

Maine. —  Howes  v.  Belfast,  72  Me.  46 ;  Bill- 
ings V.  Berry,  50  Me.  31. 

Nebraska. —  Dietrichs  v.  Lincoln,  etc.,  R. 
Co.,  12  Nebr.  225,  10  N.  W.  718. 

New  Jersey. — ■  Ringle  v.  Hudson  County,  56 
N.  J.  L.  661,  29  Atl.  483. 

Ohio. —  Wagner  v.  Railway  Co.,  38  Ohio  St. 
32. 

Oregon. —  McCall  V.  Marion  County,  43 
Oreg.  536,  73  Pac.  1031,  75  Pac.  140. 

Rhode  Island. — Ennis  v.  Wood  River  Branch 
R.  Co.,  12  R.  I.  73. 

Texas.—  Dallas,  etc.,  R.  Co.  v.  Day,  3  Tex. 
Civ.  App.  353,  22  S.  W.  538. 

Wisconsin.—  State  v.  Mills,  29  Wis.  322. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  621  et  seq. 

Where  the  judgment  does  not  provide  for 
compensation  for  the  land  taken,  injunction 
will  lie  to  prevent  the  petitioner  from  taking 
possession  until  payment  is  made,  but  the 
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judgment  is  not  invalid.  Shute  V.  Chicago, 
etc.,  R.  Co.,  26  111.  436. 

In  Illinois  it  has  been  held  that  when  the 
issue  in  condemnation  proceedings  is  simply 
as  to  the  damages  resulting  to  a  particular 
tract,  which  is  claimed  by  one  whose  owner- 
ship is  not  challenged,  and  who  offers  no  evi- 
dence as  to  the  nature  or  extent  of  his  in- 
terest, the  judgment  should  secure  to  him 
personally  the  entire  damages  awarded,  and 
an  order  directing  the  amount  to  be  paid  to 
the  county  treasurer  for  the  benefit  of  the 
owners  and  parties  interested  is  erroneous. 
Convers  v.  Atchison,  etc.,  R.  Co.,  142  U.  S. 
671,  12  S.  Ct.  351,  35  L.  ed.  1153. 

7.  St.  Louis,  etc.,  R.  Co.  v.  Donovan,  149 
Mo.  93,  50  S.  W.  286 ;  Kansas  City  v.  Knotts, 
78  Mo.  356 ;  Barnes  v.  Chicago,  etc.,  R.  Co., 
(Tex.  Civ.  App.  1895)  33  S.  W.  601;  Foster 
V.  Chicago,  etc.,  R.  Co.,  10  Tex.  Civ.  App. 
476,  31  S.  W.  529 ;  Ft.  Worth,  etc.,  R.  Co.  v. 
Lamphear,  1  Tex.  App.  Civ.  Cas.  §  308. 

A  judgment  awarding  to  a  telegraph  com- 
pany the  right  to  construct  its  line  over  a 
railroad  right  of  way,  which  designates  the 
height  of  the  poles,  the  manner  of  their  erec- 
tion, and  the  minimum  distance  from  the  rail- 
road track,  and  which  requires  the  telegraph 
company  on  notice  to  remove  the  poles  at  its 
own  expense  from  any  portion  of  the  right  of 
way  which  may  be  needed  by  the  railroad 
company,  is  not  so  indefinite  as  to  require  re- 
vision by  an  appellate  court.  Idaho  Postal 
Tel.  Cable  Co.  v.  Oregon  Short  Line  R.  Co., 
104  Fed.  623  [affirmed  in  111  Fed.  842,  49 
C.  C.  A.  663]. 

8.  London  v.  Sample  Lumber  Co.,  91  Ala. 
606,  8  So.  281 ;  Bloomington  v.  Miller,  84  111. 
621;  Evansville,  etc..  Straight  Line  R.  Co.  v. 
Fitzpatrick,  10  Ind.  120;  Oregon  R.  Co.  v. 
Bridwell,  11  Oreg.  282,  3  Pac.  684. 

A  judgment  vesting  a  right  of  way  in  a 
railroad  company  for  necessary  railway  pur- 
poses is  too  broad,  and  should  in  the  interest 
of  the  owner  be  so  corrected  as  to  limit  the 
exercise  of  the  easement  to  the  purposes  de- 
fined in  the  Texas  statute.  Ft.  Worth  Ice  Co. 
V.  Chicago,  etc.,  R.  Co.,  11  Tex.  Civ.  App.  600, 
33  S.  W.  159. 

If  the  court  finds  the  value  of  the  land  in 
dollars  and  cents,  but  does  not  state  that  the 
estimated  value  is  in  gold  coin,  it  cannot  ren- 
der a  judgment  in  gold  coin.  North  Pac.  R. 
Co.  V.  Reynolds,  50  Cal.  280. 

If  there  is  a  valid  mortgage  on  the  land,  a 
failure  to  provide  in  the  judgment  for  the  re- 
lease of  such  mortgage  from  the  rights  to  be 
conveyed  by  the  owner  to  the  company  upon 
the  payment  of  the  damages,  is  erroneous. 
Woolsey  v.  New  York  El.  R.  Co.,  134  N.  Y. 
323,  30  N.  E.  387,  31  N.  E.  891. 
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or  abandon  the  proceedings  and  incur  no  liability  for  the  sum  awarded.^  The 
judgment  need  not  set  forth  the  facts  which  entitle  the  petitioner  to  make  the 
application.^^  If  there  are  conflicting  claims  the  judgment  should  recite  all  the 
facts  necessary  to  show  that  the  successful  party  is  entitled  to  the  money  awarded. 

2.  Recording.  Since  a  judgment  of  condemnation  necessarily  affects  the  title 
to  the  real  estate  involved,  it  is  necessary,  although  not  as  between  the  parties, 
that  the  judgment  should  be  I'ecorded  in  the  proper  office  for  the  registry  of 
deeds  in  the  county  in  which  the  land  is  situated. Although  the  statute  contains 
no  provision  for  recording  the  judgment  in  any  other  county  than  that  in  which  it  is 
rendered,  it  may  be  recorded  in  other  counties  in  which  any  part  of  the  condemned 
lands  lie.^*  If  an  award  is  recorded  by  mistake,  no  title  passes  so  as  to  raise  an 
implied  contract  on  the  part  of  the  condemning  party  to  pay  the  award.-^^ 

3.  Sufficiency  of  Record  to  Support  Judgment.  To  support  the  judgment  it  is 
necessary  that  all  jurisdictional  facts  should  appear  of  record.^^  Thus  the  record 
should  show  that  the  landowner  was  properly  notiiied.^^    All  reasonable  presump- 


In  a  proceeding  to  condemn  a  portion  of  a 
railroad  right  of  way  for  a  telegraph  line,  if 

the  petition  claims  expropriation  for  the 
whole  distance  between  two  stated  points, 
and  the  jury  awards  fifty  dollars  per  mile,  the 
judgment  should  be  for  that  sum  for  each  and 
every  mile  between  the  designated  points,  and 
not  for  each  mile  which  the  petitioner  may 
take.  Postal  Tel.  Cable  Co.  v.  Louisville,  etc., 
R.  Co.,  43  La.  Ann.  522,  9  So.  119. 

The  owner  is  not  prejudiced  by  the  fact 
that  the  judgment  does  not  in  form  require 
the  pajTnent  of  damages  before  appropriation 
of  the  land.  Madera  County  v.  Raymond 
Granite  Co.,  139  Cal.  128,  72  Pac.  915,  989. 

Under  the  Alabama  act  of  1841  in  a  pro- 
ceeding to  ascertain  the  damages  of  a  riparian 
proprietor  occasioned  by  the  withdrawal  of 
water  from  a  creek  to  be  used  for  a  city 
water-supply,  if  the  jury  renders  a  verdict 
that  such  proprietor  has  sustained  no  dam- 
ages, a  judgment  that  the  lessee  of  the  water 
privilege  is  entitled  to  the  use  of  the  waters 
of  said  creek  for  and  during  their  continu- 
ance, without  any  compensation  therefor  to 
said  owner,  is  not  improper.  Burden  v. 
Stein.  25  Ala.  455. 

9.  Dolores  No.  2  Land,  etc.,  Co.  v.  Hart- 
man,  17  Colo.  138,  29  Pac.  378;  Bloomington 
V.  Miller,  84  111.  621;  Evansville,  etc..  Straight 
Line  R.  Co.  v.  Stringer,  10  Ind.  551;  Evans- 
ville, etc..  Straight  Line  R.  Co.  v.  Fitzpatrick, 
10  Ind.  120. 

That  the  judgment  may  be  such  as  to  give 
the  owner  a  vested  right  to  the  damages  see 
irtfra,  XI,  N,  8,  a, 

10.  Balch  V.  Essex  County,  103  Mass.  106. 

11.  Grady  v.  Northwestern  Loan,  etc.,  Co., 
93  Wis.  229,  67  N.  W.  34. 

12.  Oberf elder  v.  Metropolitan  El.  R.  Co., 
138  N.  Y.  181,  33  N.  E.  937. 

13.  Morgan  v.  New  York,  etc.,  R.  Co.,  130 
N.  Y.  692,  29  N.  E.  900  [affirming  7  N.  Y. 
Suppl.  731] ;  Parker  t\  Ft.  Worth,  etc.,  R.  Co., 
84  Tex.  333,  19  S.  W.  518;  Svennes  v.  West 
Salem,  114  Wis.  650,  91  N.  W.  121. 

The  New  York  statute  does  not  require 
that  the  judgment  should  be  recorded  in  the 
same  book  with  conveyances,  and  a  recording 
in  the  office  of  the  coimty  clerk  is  sufficient. 


Morgan  v.  New  York,  etc.,  R.  Co.,  7  N.  Y. 
Suppl.  731. 

14.  St.  Louis,  etc.,  R.  Co.  v.  Postal  Tel.  Co., 
173  111.  508,  51  N.  E.  382. 

15.  Dimmick  v.  Council  Bluffs,  etc.,  R.  Co., 
58  Iowa  637,  12  N.  W.  710,  also  holding  that 
no  such  contract  would  be  implied  by  a  failure 
of  the  company  to  correct  the  mistake,  until 
the  fact  of  the  mistake  had  become  known  to 
the  company,  and  a  reasonable  time  had 
elapsed  to  enable  the  company  to  correct  it. 

16.  Alahama. —  Bottoms  v.  Brewer,  54  Ala. 
288. 

Kansas. —  Junction  City,  etc.,  R.  Co.  v. 
Silver,  27  Kan.  741. 

Kentucky. —  Penny  v.  Tisdell,  7  Bush  571; 
Wooten  V.  Campbell,  7  Dana  204;  McAfee  v. 
Kennedv,  1  Litt.  92;  Hamilton  v.  Adams,  7 
J.  J.  Marsh.  248. 

Maine. —  Prentiss  v.  Parks,  65  Me.  559. 

Michigan. —  Morseman  v.  Ionia,  32  Mich. 
283. 

Mississippi. —  Madden  v.  Louisville,  etc.,  R. 
Co.,  66  Miss.  258,  6  So.  181;  White  v.  Mem- 
phis, etc.,  R.  Co.,  64  Miss.  566,  1  So.  730; 
Board  of  Levee  Com'rs  v.  Allen,  60  Miss.  93. 

Missouri. —  Kansas  City,  etc.,  R.  Co.  v. 
Campbell,  62  Mo.  585;  Cunningham  v.  Pacific 
R.  Co.,  61  Mo.  33. 

New  Jersey. —  Bramhall  v.  Bayonne,  35 
N.  J.  L.  476;  Vail  v.  Morris,  etc.,  R.  Co.,  21 
N.  J.  L.  189. 

New  York. —  Gilbert  v.  Columbia  Turnpike 
Co.,  3  Johns.  Cas.  107. 

Oregon. —  Northern  Pac.  Terminal  Co.  V. 
Portland,  14  Oreg.  34,  13  Pac.  705. 

Pennsylvania. —  Pennsylvania  R.  Co.  V. 
Bruner,  55  Pa.  St.  318;  Matter  of  Philadel- 
phia, etc.,  R.  Co.,  7  Phila.  461. 

Wisconsin. —  U.  S.  v.  Summit,  1  Pinn.  566. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  622. 

Necessity  of  showing  failure  to  agree  as  to 

amount  of  damages  see  supra,  XI,  D,  3. 

Necessity  of  showing  qualifications  of  ap- 
praisers, commissioners,  jurors,  etc.,  see  su- 
pra, XI,  M,  2,  a  (IV),  (v)  ;  XI,  M,  2,  b,  (m). 

17.  The  notice  required  to  be  given  to  the 
landowner  is  a  jurisdictional  fact  which 
should  affirmatively  appear  of  record. 

[XI,  N,  3] 
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tions,  however,  will  be  indulged  in  favor  of  the  validity  of  the  judgrnent,^^  and  tlie 
record  need  not  show  facts  of  which  the  court  takes  judicial  notice. 

4.  Description  of  Property  and  Interest  Taken.^  The  property  or  interests 
sought  to  be  condemned  and  taken  should  be  described  in  the  judgment with 
sufficient  certainty  to  enable  a  surveyor  to  find  the  place  designated ;  and  it 
should  follow  the  verdict  or  award.^^ 

5.  Personal  Judgment  For  Damages.  In  respect  to  tlie  judgment  rendered 
for  the  compensation  it  is  uniformly  held  that  a  personal  judgment  is  improper.^^ 


Illinois. —  Chicago,  etc.,  R.  Co.  v.  Chamber- 
lain, 84  111.  333. 

Kansas. —  Junction  City,  etc.,  R.  Co.  v. 
Silva,  27  Kan.  741. 

Missouri. —  Taylor  v.  Todd,  48  Mo.  App. 
550. 

Pennsylvania. —  In  re  Boyer's  Road,  37  Pa. 
St.  257.  But  compare  Bryant  r.  New  Castle 
Northern  R.  Co.,  6  Pa.  Co.  Ct.  53. 

Rhode  Island. —  Ross  v.  North  Providence, 
10  R.  I.  461. 

Texas. —  Voght  v.  Bexar  County,  5  Tex.  Civ. 
App.  272,  26  S.  W.  1044. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  622. 

18.  Alabama. — Long  v.  Commissioner's  Ct., 
18  Ala.  482. 

Massachusetts. —  Reed  v.  Acton,  117  Mass. 
384 ;  Balch  v.  Essex  County,  103  Mass.  106. 

Mississippi. —  Cage  v.  Trager,  60  Miss.  563. 

Missouri. —  Kansas  City  v.  Vineyard,  128 
Mo.  75,  30  S.  W.  326;  In  re  Gardner,  41  Mo. 
App.  589. 

Pennsylvania. — Bryant  v.  New  Castle  North- 
ern R.  Co.,  6  Pa.  Co.  Ct.  53. 

Virginia. —  Hunter  v.  Matthews,  1  Rob.  468. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  622.  And  see  American  Cannel  Coal  Co.  v. 
Huntington,  etc.,  R.  Co.,  130  Ind.  98,  29  N.  E. 
566;  Gay  v.  Caldwell,  Hard.  (Ky.)  63. 

19.  In  re  Independence  Ave.  Boulevard,  128 
Mo.  272,  30  S.  W.  773. 

20.  Description  of  property:  In  petition 
see  supra,  XI,  J,  2,  a,  (vi).  In  process  of 
notice  see  supra,  XI,  I,  3,  b.  In  report  of 
commissioners,  appraisers,  or  viewers  see 
supra,  XI,  M.  2,  b,  (ix).  In  verdict  see 
supra,  XI,  M,  2,  a,  (viii). 

21.  Alahama. —  Macon  v.  Gwen,  3  Ala.  116. 
Colorado. —  Norris  v.  Pueblo,  12  Colo.  App. 

290',  55  Pae.  747  ;  San  Luis  Land,  etc.,  Co.  v. 
Kenilworth  Canal  Co.,  3  Colo.  App.  244,  32 
Pac.  860. 

Connecticut. —  New  York,  etc.,  R.  Co.  v. 
New  York,  etc.,  R.  Co.,  52  Conn.  274. 

Illinois. —  Galena,  etc.,  R.  Co.  v.  Pound,  22 
111.  399.  ^ 

Missouri. —  Fore  v.  Hoke,  48  Mo.  App.  254; 
Central  R.  Co.  v.  Merkel,  32  Tex.  723. 

Texas. —  Ft,  Worth,  etc.,  R.  Co.  Lamphear, 
1  Tex.  App.  Civ.  Cas.  §  308. 

Spc  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  623. 

It  has  been  held  to  be  sufficient  to  describe 
the  land  by  metes  and  bounds  (Fore  v.  Hoke, 
48  Mo.  App.  254),  or  even  to  refer  to  the 
verdict  wherein  the  land  taken  was  properly 
described  (Peoria,  etc.,  R.  Co.  V.  Mitchell,  74 
111.  394). 

[XI,  N,  3] 


A  judgment  is  not  void  for  uncertainty,  in 

proceedings  to  condemn  a  railroad  right  of 
way  for  a  telegraph  line  if,  as  is  done  in  the 
petition,  it  locates  the  line  in  the  alternative, 
as  "  at  a  distance  of  not  less  than  twenty-five 
feet  from  the  outer  edge  of  said  railroad 
track,  ...  or  at  sucli  points  as  may  be 
agreed  upon  "  by  the  parties.  St.  Louis,  etc., 
R.  Co.  V.  Postal  Tel.  Co.,  173  111.  508,  51  N.  E. 
382. 

Where  land  is  condemned  for  a  pipe-line,  a 

description  by  lines  running  certain  courses 
and  distances,  "  or  as  near  said  description  as 
practicable,"  is  sufficient.  Adams  v.  San 
Angelo  Water  Works  Co.,  (Tex.  Civ.  App. 
1894)  25  S.  W.  165. 

22.  Macon  v.  Owen,  3  Ala.  116. 

23.  West  Chicago  St.  R.  Co.  v.  Chicago, 
172  111.  198,  50  N.  E.  185;  Peoria,  etc.,  R.  Co. 
V.  Mitchell,  74  111.  394 ;  St.  Louis,  etc.,  R.  Co. 
V.  Donovan,  149  Mo.  93,  50  S.  W.  286; 
Wooster  v.  Sugar  River  Valley  R.  Co.,  57 
Wis.  311,  15  N.  W.  401. 

If  the  judgment  specifically  refers  to  and. 
confirms  the  report  of  the  commissioners,  it 
is  unnecessary  that  the  judgment  should  set 
out  the  names  of  the  owners.  Thompson  v. 
Chicago,  etc.,  R.  Co.,  110  Mo.  147,  19  S.  W. 
77. 

As  to  amending  the  judgment  nunc  pro 
tunc  see  Ayer  v.  Chicago,  149  111.  262,  37 
N.  E.  57 ;  Lexington,  etc.,  R.  Co.  v.  Mockbee, 
63  Mo.  348. 

24.  Mobile,  etc.,  R.  Co.  v.  Hester,  122  Ala. 
249,  25  So.  220;  Kansas  City,  etc.,  R.  Co.  v. 
Kennedy,  49  Kan.  19,  30  Pac.  126;  Lawrence, 
etc.,  R.'Co.  V.  Moore,  24  Kan.  323;  St.  Louis, 
etc.,  R.  Co.  V.  Wilder,  17  Kan.  239;  Florence, 
etc.,  R.  Co.  V.  Lilley,  3  Kan.  App.  588,  43  Pac. 
857 ;  Louisville,  etc.,  R.  Co.  v.  Ryan,  64  Miss. 
399,  8  So.  173;  Chesapeake,  etc.,  R.  Co.  v. 
Bradford,  6  W.  Va.  220.  Compare,  however. 
State  V.  Humes,  34  Wash.  347,  75  Pac.  348, 
holding  that  where  a  judgment  in  condemna- 
tion proceedings  was  rendered  in  favor  of  the 
owners  for  a  certain,  sum,  the  fact  that  such 
judgment,  on  payment  of  the  money,  passed 
the  title  to  the  real  estate  to  the  city  did  not 
limit  its  effect  as  a  judgment  for  the  recovery 
of  money. 

But  that  an  owner  has  a  vested  right  in  the 

award  see  infra,  XI,  N,  8,  a. 

Against  a  county  it  has  been  held  that  no 
'personal  judgment  should  be  entered  for  the 
amount  of  the  award  on  an  appeal  from  an 
assessment  of  damages  in  the  matter  of  the 
location  of  a  county  road.  McCall  v.  Marion 
County,  43  Oreg.  536,  73  Pac.  1031,  75  Pac. 
140. 
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The  only  judgment  which  should  be  rendered  is  one  in  the  nature  of  an  award 
for  danaages.^^ 

6.  Conformity  to  Relief  Demanded  in  Petition.  The  judgment  and  relief 
awarded  petitioner  in  condemnation  proceedings  must  conform  to  and  not  exceed 
the  relief  demanded  in  the  petition.^^ 

7.  Collateral  Attack.  A  judgment  of  condemnation  rendered  by  a  compe- 
tent court  is  not  open  to  collateral  attack     except  for  want  of  jurisdiction.^^ 


The  owner  is  not  prejudiced,  however,  by 
the  fact  that  the  judgment  is  one  in  personmn. 
Madera  County  v.  Raymond  Granite  Co.,  139 
Cal.  128,  72  Pac.  915/ 

Under  the  Alabama  code  it  is  improper  to 
render  a  money  judgment  and  order  execution 
thereon.  Mobile,  etc.,  R.  Co.  r.  Hester,  122 
Ala.  249,  25  So.  220. 

Under  Minn.  Gen.  St.  (i866)  c.  34,  which 
requires  the  company  to  give  a  bond  condi- 
tioned to  pay  as  compensation  whatever 
amount  may  be  required  by  the  judgment  of 
the  court,  the  owner  is  entitled  to  a  personal 
judgment  for  the  damages  awarded.  Robbins 
V.  St.  Paul,  etc.,  R.  Co.,  24  Minn.  191 ;  Curtis 
V.  St.  Paul,  etc.,  R.  Co.,  21  Minn.  497. 

25.  Kansas  City,  etc.,  R.  Co.  r.  Kennedy, 
49  Kan.  19,  30  Pac.  126;  Lawrence,  etc.,  R. 
Co.  V.  Moore,  24  Kan.  323;  St.  Louis,  etc., 
R.  Co.  r.  Wilder,  17  Kan.  239;  Florence,  etc., 
R.  Co.  V.  Lilley,  3  Kan.  App.  588,  43  Pac. 
857. 

26.  Alabama. —  Brown  v.  Rome,  etc.,  R. 
Co.,  86  Ala.  206,  5  So.  195. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Chicago, 
132  111.  372,  23  N.  E.  1036. 

Kansas. —  Dickinson  County  v.  Hogan,  39 
Kan.  606,  18  Pac.  611. 

Massachusetts. —  Chandler  v.  Jamaica  Pond 
Aqueduct  Corp.,  125  Mass.  544;  Hyde  Park 
r.  Norfolk  County  Com'rs,  117  Mass.  416; 
Fuller  V.  Chicopee  Mfg.  Co.,  16  Gray  46 ;  Bos- 
ton First  Church  v.  Boston,  14  Gray  214; 
Leonard  v.  Schenck,  3  Mete.  357 ;  Stevens  v. 
Fitch,  2  Mete.  507. 

Michigan. — Bav  Citv  Belt-Line  Co.  v.  Hitch- 
cock, 90  Mich.  533,  5f  N.  W.  808. 

North  Carolina. —  Bridgers  v.  Purcell,  23 
N.  C.  232. 

Texas. —  Houston  Tap,  etc.,  R.  Co.  v.  Mil- 
burn,  34  Tex.  224;  Barnes  v.  Chicago,  etc., 
R.  Co.,  (Civ.  App.  1895)  33  S.  W.  601; 
Foster  v.  Chicago,  etc.,  R.  Co.,  10  Tex.  Civ. 
App.  476,  31  S.  W.  529;  Lester  v.  Ft.  Worth, 
etc.,  R.  Co.,  (Civ.  App.  1894)  26  S.  W.  166. 

Washington. —  Northern  Pac,  etc.,  R.  Co. 
V.  Coleman,  3  Wash.  228,  28  Pac.  514. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  625. 

A  judgment  which  condemns  different  land, 

or  a  different  interest  in  the  land,  from  that 
described  in  the  petition,  is  erroneous.  Chi- 
cago, etc.,  R.  Co.  V.  Chicago,  132  111.  372,  23 
N.  E.  1036. 

A  railroad  company  cannot  complain  that, 
while  a  petition  by  a  telegraph  company 
asked  for  condemnation  of  the  right  of  way 
for  the  entire  distance  between  the  two 
termini,  the  verdict  and  judgment  did  not 
give  a  right  of  way  for  the  full  distance.  St. 


Louis,  etc.,  R.  Co.  v.  Postal  Tel.  Co.,  173  111. 
508,  51  N.  E.  382. 

Where  a  petition  for  a  private  railroad  has 
been  granted,  and  a  survey  accompanies  the 
petition,  and  the  courses,  distances,  grades, 
and  the  like  are  laid  down  on  drafts  which  are 
put  on  file,  if  the  view  has  been  granted  and 
the  damages  assessed  upon  the  plan  thus  pro- 
posed, the  location  cannot  be  changed,  except 
upon  a  new  petition.  Lance's  Appeal,  55  Pa. 
St.  16,  93  Am.  Dec.  722. 

Where  land  is  condemned  for  a  ditch  to 
drain  a  highway,  the  court  should"^not  by  its 
judgment  undertake  to  divest  the  title  of  the 
owner,  but  only  to  subject  the  land  to  the  re- 
quired use.  Palmer  r.  Harris  County,  29  Tex. 
Civ.  App.  340,  69  S.  W.  229. 

27.  Illinois. — Townsend  v.  Chicago,  etc.,  R. 
Co.,  91  111.  545;  Chicago,  etc.,  R.  Co.  v. 
Springfield,  etc.,  R.  Co.,  67  111.  142;  Galena, 
etc.,  R.  Co.  V.  Pound,  22  111.  399. 

Indiana. —  Ney  v.  Swinney,  36  Ind.  454, 

Iowa. —  Carlile  v.  Des  Moines,  etc.,  R.  Co., 
99  Iowa  345,  68  N.  W.  784. 

Maryland. —  Hamilton  v.  Annapolis,  etc.,  R. 
Co.,  1  Md.  553 ;  Hamilton  v.  Annapolis,  etc., 
R.  Co.,  1  Md.  Ch.  107. 

Michigan. —  Tuller  v.  Detroit,  97  Mich.  597, 
56  N.  W.  1032. 

Mississippi. —  Cage  r.  Trager,  60  Miss.  563. 

Missouri. —  Evans  v.  Haefner,  29  Mo.  141 ; 
Sedalia  v.  Missouri,  etc.,  R.  Co.,  17  Mo.  App. 
105. 

Nevada. —  Byrnes  v.  Douglass,  23  Nev.  83, 
42  Pac.  798. 

New  York. —  In  re  Public  Parks,  73  N.  Y. 
560;  Dyckman  v.  New  York,  5  N.  Y.  434; 
Betts  V.  Williamsburgh,  15  Barb.  255. 

Texas. —  Hopkins  v.  Cravev,  85  Tex.  189.  19 
S.  W.  1'067;  Davidson  v.  Texas,  etc.,  R.  Co., 
29  Tex.  Civ.  App.  42,  67  S.  W.  1093. 

Virginia. —  Chesapeake,  etc.,  R.  Co.  v.  Wash- 
ington, etc.,  R.  Co.,  99  Va.  715,  40  S.  E. 
20. 

United  States. —  Secombe  v.  oNIilwaukee, 
etc.,  R.  Co.,  23  Wall.  108,  23  L.  ed.  67. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  626. 

28.  Carlile  v.  Des  Moines,  etc.,  R.  Co.,  99 
Iowa  345,  68  N.  W.  784 ;  Allen  v.  Utica,  etc., 
R.  Co.,  15  Hun  (N.  Y.)  80. 

The  award  of  canal  appraisers  in  New  York 
cannot  be  attacked  collaterally  for  mere  error 
of  judgment,  while  they  keep  within  their 
jurisdiction ;  but,  as  they  are  officers  of  very 
special  and  limited  jurisdiction,  if  they  have 
acted  outside  of,  or  in  excess  of,  their  juris- 
diction, this  may  be  shown  in  defense  of  pro- 
ceedings bv  mandamus  to  enforce  the  award. 
People  V.  Schuyler,  69  N.  Y.  242. 

[XI,  N,  7] 
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"jN'oiie  of  the  acts  or  proceedings  which  are  prehrninary  to  the  judgment,  and 
which  do  not  go  to  the  jurisdiction,  can  be  attacked  in  a  collateral  proceeding,^ 
nor  can  the  judgment  be  attacked  for  any  irregularity  in  such  preliminary  mat- 
ters.^" Such  judgment  cannot  be  attacked  in  a  proceeding  to  assess  benefits  to 
pay  the  damages,^^  nor  in  an  action  to  enforce  the  award.^^  It  may  be  shown, 
however,  that  the  record  and  its  recitals  are  wholly  untrue.^^ 

8.  Conclusiveness  and  Effect  of  Award  or  Judgment  —  a.  In  General.  The 
judgment  is  not  the  source  of  the  owner's  right,^^  but  only  the  means  of  ascer- 


Where  the  proceedings  are  void  for  want  of 
notice  to  the  owner  of  the  time  and  place  of 
the  commissioners'  meeting  to  assess  damages, 
he  need  not  move  to  set  aside  the  awards  but 
may  attack  it  collaterally  in  any  action  in 
which  rights  are  claimed  under  it.  Kanne  V. 
Minneapolis,  etc.,  R.  Co.,  33  Minn.  419,  23 
N.  W.  854.  However,  the  question  whether 
there  had  been  service  of  a  preliminary  notice 
of  the  taking  cannot  be  inquired  into  col- 
laterally. Galena,  etc.,  R.  Co.  v.  Pound,  22 
111.  399.  If  the  judgment  recites  that  the 
owner  has  been  duly  served  with  notice  of  the 
motion  for  confirmation  of  the  commissioners' 
report,  this  is,  in  another  action,  conclusive 
of  that  factj  unless  there  is  in  some  other  part 
of  the  record  that  which  plainly  shows  that 
the  owner  did  not  have  notice,  or  the  character 
of  the  proceedings  is  such  as  to  require  th^it 
the  facts  on  which  the  court  based  its  recital 
of  notice  must  affirmatively  appear  in  the 
record.  Chesapeake,  etc.,  R,  Co.  v.  Washing- 
ton, etc.,  R.  Co.,  99  Va.  715,  40  S.  E.  20. 

In  Missouri  two  notices  are  required,  the 
first  a  notice  of  the  hearing  of  the  petition, 
which  must  be  served  in  the  same  manner  as 
a  summons,  the  second  a  notice  of  the  com- 
missioners' report.  In  a  condemnation  suit 
both  notices  were  served  on  the  owner,  but  no 
copy  of  the  petition  was  given  him,  as  is  re- 
quired in  case  of  serving  a  summons.  It  was 
held  that  by  service  of  the  notices  the  cour^ 
had  acquired  jurisdiction  of  the  owner's  per- 
son, and  the  judgment  was  not  subject  to  col- 
lateral attack.  Thompson  v.  Chicago,  etc., 
R.  Co.,  110  Mo.  147,  19  S.  W.  77. 

Where  the  statute  provides  for  notice  by 
publication,  in  case  the  owners  are  unknown 
or  non-residents,  and  notice  is  so  given,  it  will 
be  presumed,  in  a  suit  by  an  owner  to  enjoin 
the  opening  of  the  street  across  the  land  con- 
demned, that  all  the  facts  necessary  to  give 
jurisdiction  were  found  to  exist,  such  proceed- 
ing being  a  collateral  attack.  Graves  v.  Mid- 
dietown,  137  Ind.  400,  37  N.  E.  157. 

29.  Sutter  County  v.  Tisdale,  136  Cal.  474, 
69  Pac.  141;  Union  Depot  Co.  v.  Frederick, 
117  Mo.  138,  21  S.  W.  1118,  1130,  26  <e.  W. 
350;  Thompson  v.  Chicago,  etc.',  R.  Co.,  110 
Mo.  147,  19  S.  W.  77;  Colby  v.  Toledo,  22 
Ohio  Cir.  Ct.  732,  12  Ohio  Cir.  Dec.  347; 
Chesapeake,  etc.,  R.  Co.  v.  Washington,  etc., 
R.  Co.,  99  Va.  715,  40  S.  W.  20. 

For  example  the  question  of  the  power  to 
condemn  cannot  be  raised  (New  York  v. 
Wright,  12  N.  Y.  Suppl.  20;  Chesapeake,  etc., 
R.  Co.  V.  Washington,  etc.,  R.  Co.,  99  Va.  715, 
40  S.  E.  20;  South  Chicago  Citv  R.  Co.  r. 
Chicago,  196  111.  490,  63  N.  E.  1046;  Foltz 
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V.  St.  Louis,  etc.,  R.  Co.,  60  Fed.  316,  8- 
C.  C.  A.  635),  especially  where  it  appears  that 
the  petitioner,  a  railroad  company,  exists 
under  a  valid  charter  (Chicago,  etc.,  R.  Co.  v. 
Chicago,  etc.,  R.  Co.,  112  111.  589).  Neither 
the  question  of  the  necessity  of  the  taking 
(Drouin  v.  Boston,  etc.,  R.  Co.,  74  Vt.  343,  52 
Atl.  957),  the  question  whether  any  attempt 
was  made  by  the  petitioner  to  purchase  the 
land  (Chesapeake,  etc.,  R.  Co.  v.  Washington, 
etc.,  R.  Co.,  99  Va.  715,  40  S.  E.  20;  Dyckman 
V.  New  York,  5  N.  Y.  434 ;  Ney  v.  Swinney,  36 
Ind.  454),  the  question  whether  the  descrip- 
tion in  the  instrument  of  appropriation  was 
defective  (St.  Joseph  Hydraulic  Co.  v.  Cin- 
cinnati, etc.,  R.  Co.,  109  Ind.  172,  9  N.  E. 
727 ) ,  nor  any  question  as  to  whether  the  com- 
missioners were  freeholders  or  householders 
( Cage  V.  Trager,  60  Miss.  563 ;  Huling  v.  Kaw 
Valley  R.,  etc.,  Co.,  130  U.  S.  559,  9  S.  Ct. 
603,  32  L.  ed,  1045),  can  be  raised  in  a  col- 
lateral proceeding. 

30.  Illinois. —  Galena,  etc.,  R.  Co.  v.  Pound, 
22  111.  399. 

Kansas. —  Chicago,  etc.,  R.  Co.  v.  Griesser, 
48  Kan.  663,  29  Pac.  1082. 

Missouri. —  Union  Depot  Co.  v.  Frederick, 
117  Mo.  138,  21  S.  W.  1118,  1130,  26  S.  W. 
350;  Thompson  v.  Chicago,  etc.,  R.  Co., 
110  Mo.  147,  19  S.  W.  77. 

Nebraska. —  Fremont,  etc.,  R.  Co.  v.  Mat- 
thies,  39  Nebr.  98,  57  N.  W.  987. 

New  Hampshire. —  Clement  v.  Burns,  43 
N.  H.  609. 

New  York. —  Weinckie  v.  New  York  Cent., 
etc.,  R.  Co.,  15  N.  Y.  Suppl.  689;  Van  Steen- 
bergh  v.  Bigelow,  3  Wend.  42. 

United  States. —  Ruling  v.  Kaw  Valley  R., 
etc.,  Co.,  130  U.  S.  559,  9  S.  Ct.  603,  32  L.  ed. 
1045. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain,'* 
§  626. 

31.  Allen  v.  Chicago,  176  111.  113,  52  N.  E. 
33;  Harris  v.  Chicago,  162  111.  288,  44  N.  E. 
437 ;  Rhodes  v.  Piper,  40  Ind.  369 ;  Michael  V. 
St.  Louis,  112  Mo.  610,  20  S.  W.  666;  St. 
Louis  V.  Excelsior  Brewing  Co.,  96  Mo.  677,  10 
S.  W.  477 ;  St.  Louis  v.  Ranken,  96  Mo.  497,  9 
S.  W.  910. 

32.  Cottle  V.  New  York,  etc.,  R.  Co..  27 
N.  Y.  App.  Div.  604,  50  N.  Y.  Suppl.  1008; 
Mercantile  Trust  Co.  v.  Pittsburg,  etc.,  R.  Co., 
29  Fed.  732. 

33.  Adams  v.  Saratoga,  etc.,  R.  Co.,  10 
N.  Y.  328  [reversing  11  Barb.  414]. 

34.  Indianapolis,  etc.,  R.  Co.  v.  Smythe,  45 
Ind.  322.  See  also  Western  Pennsylvania  R. 
Co.  V.  Johnston,  59  Pa.  St.  290,  for  a  similar 
ruling. 
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taining  the  amount  of  his  claim  and  of  enforcing  its  payment;^  his  interest  can 
be  extinguished  only  by  a  payment  or  a  release.^^  Where  jurisdiction  has  attached 
by  due  service  of  the  petition  and  notice,  and  an  award  is  regularly  made,  and  is 
not  appealed  from,^'  the  rights  of  the  respective  parties  become  definitely  fixed 
by  the  judgment,  and  it  is  conclusive  and  binding  on  all  parties  of  record,^^  their 
privies  and  grantees,^^  including  the  successor  of  the  ^^etitioner,  nnless  appealed 
from.'^  The  parties  and  their  privies  are  concluded  as  to  all  matters  which  were 
put  in  issue,  or  might  have  been  put  in  issue,  in  the  condemnation  proceedings,^^ 


35.  McCormick  v.  West  Chicago  Park 
Com'rs,  118  111.  655,  8  N.  E.  818;  Western 
Pennsylvania  R.  Co.  v.  Johnston,  59  Pa.  St. 
290. 

36.  Shute  V.  Chicago,  etc.,  R.  Co.,  26  111. 
436;  Western  Pennsylvania  R.  Co.  v.  John- 
ston, 59  Pa.  St.  290. 

37.  Connecticut. —  Branch  v.  Lewerenz,  75 
Conn.  319,  53  Atl.  658. 

Illinois. —  People  v.  Highway  Com'rs,  188 
111.  150,  58  N.  E.  989. 

Indiana. — Keicher  v.  Killbuck  Turnpike  Co., 
33  Ind.  333. 

Minnesota. —  Trogden  v.  Winona,  etc.,  R. 
Co.,  22  Minn.  198. 

New  York. —  In  re  Board  of  Education,  59 
App.  Div.  258,  69  N.  Y.  Suppl.  572 ;  People  r. 
Lewis,  26  How.  Pr.  378. 

Pennsylvania. —  Pennsylvania  R.  Co.  v.  Gor- 
such,  84  Pa.  St.  411. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  627. 

Under  the  general  railroad  act  of  1850 

the  determination  of  the  supreme  court  at 
special  term  confirming  the  report  of  com- 
missioners is  a  final  determination,  and  no 
appeal  can  be  taken  to  the  court  of  appeals 
for  error  either  of  law  or  fact.  In  re  Brooklyn 
El.  R.  Co.,  147  N.  Y.  344,  41  N.  E.  704 ;  In  re 
Metropolitan  El.  R.  Co.,  128  N.  Y.  600,  27 
N.  E.  1076. 

Until  condemnation  proceedings  are  set 
aside  by  some  other  appropriate  proceeding, 
they  are  admissible  in  evidence  in  an  action 
to  recover  the  condemned  property,  and  are 
conclusive  as  to  the  right  of  recovery  of  the 
lands  embraced  therein.  Chesapeake,  etc.,  R. 
Co.  V.  Washington,  etc.,  R.  Co.,  99  Va.  715,  40 
S.  E.  20. 

38.  Maryland. —  Tide- Water  Canal  Co.  v. 
Archer,  9  Gill  &  J.  479. 

Massachusetts. —  Hunt  v.  Whitney,  4  Mete. 
603. 

Minnesota. —  Trogden  v.  Winona,  etc.,  R. 
Co.,  22  Minn.  198. 

Missouri. —  Burke  V.  Kansas  City,  118  Mo. 
309,  24  S.  W.  48. 

New  York. —  Schuchardt  v.  New  York,  59 
Barb.  295;  Matter  of  Central  Park,  41  How. 
Pr.  12. 

0^0.— Toledo  V.  Weber,  23  Ohio  Cir.  Ct. 
564. 

Pennstflvania. —  Cummings  v.  Williamsport, 
84  Pa.  St.  472;  Pennsylvania  R.  Co.  v.  Gor- 
such,  84  Pa.  St.  411. 

Vermont. —  State  v.  Vernon,  25  Vt.  244. 

Virginia. —  Chesapeake,  etc.,  R.  Co.  v. 
Washington,  etc.,  R.  Co.,  99  Va.  715,  40  S.  E. 
20. 


See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  627. 

Persons  not  made  parties  to  the  proceed- 
ings are  not  bound.    See  supra,  XI,  H. 

Under  a  statute  such  as  that  of  Kansas, 
providing  that  notice  of  the  proceedings  shall 
be  given  by  publication,  the  judgment  not 
appealed  from  is  conclusive  upon  all  persons 
in  interest,  whether  they  actually  appeared 
at  the  proceedings  or  not.  Kansas,  etc.,  R. 
Co.  V.  Phipps,  4  Kan.  App.  252,  45  Pac.  926 ; 
Chicago,  etc.,  R.  Co.  v.  Selders,  4  Kan.  App. 
497,  44  Pac.  1012. 

Where  a  railway  charter  required  that  no- 
tice should  be  given  by  publication  to  the 
owner  or  occupier  or  the  unknown  owners, 
and  the  company  published  such  notice  as  to 
one  who  had  held  a  life-estate  only,  but  who 
was  dead  at  the  time,  and  did  not  name  the 
remainder-man,  the  proceedings  are  not  bind- 
ing upon  the  remainder-man.  Chicago,  etc., 
R.  Co.  V.  Smith,  78  111.  96. 

Where  the  power  of  condemnation  has  been 
exercised  in  strict  conformity  to  the  statute 
the  result  is  final,  and  the  right  to  the  use 
and  occupation  of  the  condemned  property  is 
conclusive.  Kansas,  etc.,  R.  Co.  v.  Phipps,  4 
Kan.  App.  252,  45  Pac.  926. 

39.  Connecticut. —  Branch  v.  Lewerenz,  75 
Conn.  319,  53  Atl.  658. 

Indiana. —  Baltimore,  etc.,  R.  Co.  v.  State, 
159  Ind.  510,  65  N.  E.  508. 

Maryland. —  Tide- Water  Canal  Co.  v.  Ar- 
cher, 9  Gill  &  J.  479. 

Minnesota. —  Trogden  i\  Winona,  etc.,  R. 
Co.,  22  Minn.  198. 

0/iio.— Toledo  v.  Weber,  23  Ohio  Cir.  Ct. 
564. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  627. 

It  is  not  binding  on  the  mortgagee  if  he 
does  not  have  notice.  Warwick  Sav.  Inst.  v. 
Providence,  12  R.  I.  144;  Dodge  v.  Omaha, 
etc.,  R.  Co.,  20  Nebr.  276,  29  N.  W.  936. 

40.  St.  Louis,  etc.,  R.  Co.  v.  Needles,  85 
111.  462;  Doyle  v.  Kansas  City,  etc.,  R.  Co., 
113  Mo.  280,  20  S.  W.  970;  Martin  v.  Pitts- 
burgh Southern  R.  Co.,  28  Pittsb.  Leg.  J. 
(Pa.)  316. 

Unless  appealed  from. —  Omaha  Bridge,  etc., 
Co.  V.  Reed,  (Xebr.  1903)  96  N,  W.  276. 

41.  Illinois. —  Higgins  V.  Chicago,  18  111. 
276. 

Indiana. —  Keicher  v.  Killbuck  Turnpike 
Co.,  33  Ind.  333. 

Iowa. —  Stronsky  v.  Hickman,  116  Iowa  651, 
88  N.  W.  825. 

Maryland. —  Cumberland,  etc.,  R.  Co.  v. 
Pennsylvania  R.  Co.,  57  Md.  267. 
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sucli  as  the  ownership  of  tlie  land/^  the  amount  of  tlie  value  and  damages  and 
bj  wliat  the  damages  were  caused,^  tlie  legaKty  of  the  improvement,^''  and  the 
necessity  and  the  quantity  of  iand  required/^  the'  presumption  being  indulged 
that  in  these  particulars  the  proceedings  were  correct.^^    Such  judgment  is  con- 


l^ew  York. — Embury  v.  Conner,  3  N.  Y.  511, 
53  Am.  Dec.  325. 

Pennsylvania. —  In  re  Second  Ave,,  7  Pa. 
Super.  Ct.  55,  42  Wkly.  Notes  Cas.  101. 

Texas.— -GmM,  etc.,  "R.  Co.  v.  Ft.  Worth, 
etc.,  R.  Co.,  86  Tex.  537,  26  S.  W.  54;  Mulile 
V.  New  York,  etc.,  R.  Co.,  (Civ.  App.  1893) 
23  S.  W.  809  [affirmed  in  86  Tex.  459,  25 
S.  W.  607]. 

Vermont. —  Drouin  v.  Boston,  etc.,  R.  Co., 
74  Vt.  343,  52  Atl.  957. 

Virginia. —  Foster  v.  Manchester,  89  Va,  92, 
15  S.  E.  497. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  627. 

Neither  the  necessity  of  the  condemnation 
nor  the  quantity  of  land  required  is  open  for 
future  litigation.  Dillon  r.  Kansas  City,  etc., 
R.  Co.,  67  Kan.  687,  74  Pac.  251.  See  also 
infra,  note  46. 

In  South  Dakota,  if  the  award  in  proceed- 
ings by  a  railway  company  is  introduced  in 
evidence  by  the  company  in  defense  of  an 
ejectment  suit  by  the  owner,  the  latter  may 
introduce  the  written  order  of  the  judge  ap- 
pointing commissioners,  for  the  purpose  of 
showing  that  one  of  the  persons  who  signed 
the  award  was  not  appointed  by  the  judge. 
Lewis  V.  St.  Paul,  etc.,  R.  Co.,  5  S.  D.  148, 
58  N.  W.  580. 

42.  Arkansas. —  Auditor  v.  Crise,  20  Ark. 
540. 

Illinois. —  South  Park  Com'rs  v.  Todd,  112 
111.  379. 

NeiD  York. — •  People  v.  Lewis,  26  How.  Pr. 
378. 

Ohio. —  Kohl  V.  Hannaford,  5  Ohio  Dec. 
(Reprint)  306,  4  Am.  L.  Rec.  372. 

Virginia. —  Calhoun  r.  Palmer,  8  Graft.  88. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  627. 

If  the  award  is  made  to  a  tenant  for  life, 

no  damages  being  given  to  the  reversioner, 
the  petitioner  cannot,  when  the  tenant  for  life 
sues  to  recover  the  award,  show,  in  order  to 
defeat  plaintiff's  claim  to  a  part  of  the  award, 
that  the  award  was  intended  to  cover  the  en- 
tire interest  in  the  estate.  Sparhawk  v.  Wal- 
pole,  20  N.  H.  317. 

The  owner  of  the  ground-rent  is  not  af- 
fected by  proceedings  against  the  tenant. 
Voegtly  V.  Pittsburg,  etc.,  R.  Co.,  2  Grant 
(Pa.)  243. 

Where  an  allowance  is  also  made  to  a  lessee 

in  the  award  to  the  owners  of  the  fee  of  a' lot 
taken  for  a  street,  the  latter  cannot,  in  an 
action  against  his  landlord,  show  that  in  the 
amount  awarded  to  the  landlord  was  included 
a  sum  intended  for  the  benefit  of  the  lessee 
to  enable  him  to  put  the  premises  in  repair. 
Turner  v.  Williams,  10  Wend.  (N.  Y.) 
130. 

Where  the  party  in  whose  favor  the  judg- 
ment is  rendered  is  the  only  one  appearing 
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in  the  proceedings  to  be  the  owner,  it  is  too 

late,  after  the  judgment  is  rendered,  to 
ask  that  the  damages  be  paid  into  court  on 
the  ground  that  the  ownership  was  not 
wholly  in  said  party;  it  would  be  otherwise 
if  it  had  been  shown  to  the  court  while  the 
proceedings  were  pending  that  there  was 
another  party  in  interest.  Wood  v.  State 
Insane  Hospital,  16  Pa.  Co.  Ct.  667. 

43.  Chicago,  etc.,  R.  Co.  f.  Springfield,  etc., 
R.  Co.  67  111.  142;  Brown  v.  Greenfield  Tp. 
Bd.,  109  Mich.  557,  67  N.  W.  566;  Viele  v. 
Troy,  etc.,  R.  Co.,  20  N.  Y.  184  [affirming  21 
Barb.  381];  People  v.  Lewis,  26  How.  Pr. 
(N.  Y.)  378;  People  v.  Murrav,  5  Hill 
(N.  Y.)  468;  Beatty  v.  Conner,  34  N.  C.  341. 
See  also  Southport,  etc.,  R.  Co.  r.  Piatt 
Land,  133  N.  C.  206,  45  N.  E.  589. 

44.  People  v.  Murray,  5  Hill  (N.  Y.)  468. 
The  assessment  of  compensation  for  land 
taken  for  a  railroad  covers  all  damages, 
whether  foreseen  or  not,  which  result  from 
the  proper  construction  of  the  road.  Gilbert 
V.  Savannah,  etc.,  R.  Co.,  69  Ga.  396.  See 
also  Allen  v.  Haley,  169  HI.  532,  48  N.  E. 
478 ;  Robinson  v.  Pennsylvania  R.  Co.,  6  Pa. 
Super.  Ct.  383.  No  damages  are  included  in 
the  original  condemnation,  except  such  as 
would  necessarily  arise  in  the  proper  con- 
struction of  the  work.  Mullen  v.  Lake 
Drummond  Canal,  etc.,  Co.,  130  N.  C.  496, 
41  S.  E.  1027.  And  see  supra,  X,  E,  19,  b. 
An  adjudication  of  damages  for  the  construc- 
tion of  a  dam  across  a  river  is  not  an 
adjudication  of  injuries  to  riparian  owners 
arising  from  the  subsequent  impeded  naviga- 
tion of  the  river.  Sultan  Water,  etc.,  Co.  v. 
Weyerhaeuser  Timber  Co.,  31  Wash.  558,  72 
Pac.  114.  If  land  is  granted  to  a  corporation 
for  railroad  purposes,  the  consideration  is 
presumed  to  include  not  only  the  value  of  the 
land  conveyed,  but  also  compensation  for  all 
injuries  to  the  owner's  remainirjg  land  from 
the  use  by  the  railroad  company,  in  any 
legitimate  manner,  of  the  part  conveyed. 
Chicago,  etc.,  R.  Co.  v.  Hogan,  105  111.  App. 
136. 

Damages  to  land  caused  by  the  seepage  of 
water  from  a  canal,  due  to  faulty  construc- 
tion, are  not  included  in  the  damages  awarded 
the  landowner  in  proceedings  to  condemn  the 
land.  Turpen  v.  Turlock  Irr.  Dist.,  141  Cal. 
1,  74  Pac.  295. 

45.  Dillon  v.  Kansas  City,  etc.,  R.  Co.,  67 
Kan.  687,  74  Pac.  251;  Chesapeake,  etc.,  R. 
Co.  V.  Rison,  99  Va.  18,  37  S.  E.  320. 

46.  Dillon  v.  Kansas  City,  etc.,  R.  Co.,  67 
Kan.  687,  74  Pac.  351. 

47.  Illinois. — Chicago,  etc.,  R.  Co.  v.  Cham- 
berlain, 84  111.  333. 

Indiana. —  Graves  v.  Middletown,  137  Ind. 
400,  37  N.  E.  157. 

Mame.— Pennell  v.  Card,  96  Me.  392,  52 
Atl.  801. 
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elusive  as  against  a  second  proceeding  to  condemn  the  same  land.^^  The  final 
order  takes  etfect  when  entered.^^  Where  a  consent  decree  is  entered  conferring 
an  easement  on  a  railroad  company  for  a  right  of  way  over  the  land  described, 
such  decree  has  the  same  effect  as  a  deed  of  such  right  of  way.^  Where  there  is 
a  specific  finding  as  to  the  ownership  of  all  the  lands  involved  in  the  proceeding, 
this  necessarily  exclndes  the  idea  of  any  ownership  in  a  defendant  not  thus 
specifically  mentioned,  and  is  in  effect  a  finding  against  him  but  as  to  such  as 
are  found  or  admitted  to  be  owners,  the  judgment  gives  them  a  vested  right  to 
the  compensation  and  damages  awarded.^^  If  a  telephone  pole  has  been  adjudged 
a  nuisance  prior  to  the  statute  permitting  condemnation,  the  judgment  of  con- 
demnation does  not  nullify  the  adjudication  of  nuisance.^^    Where  farm  crossings 


Mississippi. —  Cage  v.  Trager,  60  Miss. 
563. 

Missouri. —  Williams  v.  Monroe,  125  Mo. 
574,  28  S.  W.  853. 

8ee  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  627. 

Upon  a  collateral  attack  by  a  party  to  con- 
demnation proceedings,  in  the  absence  of  any- 
thing to  the  contrary,  every  reasonable  pre- 
sumption must  be  indulged  in  favor  of  the 
regularity  and  validity  of  the  proceedings. 
Indiana  Oolitic  Limestone  Co.  v.  Louisville, 
etc.,  R.  Co.,  107  Ind.  301,  7  N.  E.  244.  For 
collateral  attack  generally  see  supra,  XI,  N,  7. 

Under  Iowa  Code  (1873),  §  1827,  providing 
for  the  condemnation  of  lands  for  school 
purposes,  if  the  proceeding  in  all  respects 
conforms  to  the  strict  requirements  of  the 
statute,  the  judgment  raises  the  presump- 
tion that  no  more  land  was  taken  than  the 
statute  pernjitted,  that  the  owner  withheld 
his  conveyance  thereof,  that  such  taking  was 
necessaiy,  that  the  requisite  tax  was  voted 
for  its  purchase,  and  all-  conditions  precedent 
to  the  exercise  of  such  power  were  performed. 
Oakland  Independent  School  Dist.  v.  Hewitt, 
105  Iowa  663,  75  N.  W.  497.  See  also  sujn-a, 
note  5. 

48.  Alameda  v.  Cohen,  133  Cal.  5,  65  Pac. 
127 ;  Chicago,  etc.,  R.  Co.  r.  Chicago,  148  111. 
479,  36  N.  E.  72;  Toledo  v.  Preston,  50  Ohio 
St.  361,  34  N.  E.  353. 

In  Illinois  where  the  statute  provides  that 
if  the  condemning  party  fails  to  pay  the 
award  and  to  take  possession  within  the  pre- 
scribed time  the  award  shall  cease  to  be 
binding,  and  the  rights  of  the  condemning 
party  thereunder  shall  determine,  the  original 
proceedings  and  judgment  cannot  be  inter- 
posed as  a  bar  to  subsequent  proceedings 
commenced  after  the  expiration  of  the  pre- 
scribed time.  Alabama  Midland  R.  Co.  v. 
Newton,  94  Ala.  443,  10  So.  89;  Cincinnati 
Southern  R.  Co.  v.  Haas,  42  Ohio  St.  239. 
See  also  Pearce  v.  Chicago,  169  111.  631,  48 
N.  E.  330. 

A  void  judgment  will  not  prevent  the 
owner  from  subsequently  having  his  damages 
assessed.  McDowell  v.  Asheville,  112  N.  C. 
747,  17  S.  E.  537.  Plaintiff  sued  a  sanitary 
district  for  damages  to  his  crops  from  an 
overflow  caused  by  the  negligent  construction 
of  a  channel  diverting  a  river.  In  the  con- 
demnation proceedings  for  the  channel,  plain- 
tiff had  joined  with  other  owners  in  a  cross 


petition  alleging  that  the  tract  constituted 
an  entire  dairy  farm,  for  injury  to  which, 
and  for  loss  of  shipping  facilities,  damages 
were  asked,  but  it  did  not  appear  that  they 
were  recovered.  It  did  not  appear  but  that, 
had  the  channel  been  constructed  in  accord- 
ance with  the  specifications,  no  overflow 
would  have  resulted,  nor  did  it  appear 
whether  or  not  it  was  so  built.  It  was  held 
that  the  judgment  in  the  condemnation  pro- 
ceedings would  not  bar  plaintiff's  recovery. 
Chicago  Sanitary  Dist.  v.  Ray,  199  111.  63, 
64  N.  E.  1048,  93  Am.  St.  Rep.  102. 

49.  Madera  Countv  v.  Raymond  Granite 
Co.,  139  Cal.  128,  72  Pac.  915,^989. 

50.  Chicago,  etc.,  R.  Co.  v.  Snyder,  120 
Iowa  532,  95  N.  W.  183. 

51.  Alameda  County  v.-  Crocker,  125  Cal. 
101,  57  Pac.  766. 

52.  Louisiana. —  Boulat  v.  Municipality 
No.  1,  5  La.  Ann.  363. 

Maine. —  Furbish  v.  Kennebec  County,  93 
Me.  117,  44  Atl.  364. 

Massachusetts. —  In  re  Sunderland  Bridge 
Case,  122  Mass.  459. 

Michigan.— Balch.  v.  Detroit,  109  Mich.  253, 
67  N.  W.  122. 

Pennsylvania. —  In  re  Ziegler,  12  York  Leg. 
Rec.  158. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  630. 

That  judgment  is  not  a  personal  one  see 

supra,  XI.  N,  5. 

That  judgment  may  leave  it  optional  with 
petitioner  whether  or  not  it  will  pay  the 
award  and  take  the  land  see  supra,  XI,  N,  1. 

The  rule  in  Delaware,  where  a  railroad  com- 
pany institutes  the  proceedings  to  determine 
the  value  of  propert}'  on  its  right  of  way, 
is  that  the  effect  is  merely  to  fix  the  value  of 
the  land,  and  that  it  does  not  vest  any  right 
or  fix  any  liability  on  the  company.  Wil- 
liams V.  Odessa,  etc.,  R.  Co.,  7  Del.  Ch.  303, 
44  Atl.  821.  Consult  also  the  title  imme- 
diately preceding. 

Priority  of  judgment. — A  judgment  against 
a  railroad  company  for  damages  caused  by 
the  construction  and  operation  of  its  road 
is  entitled  to  priority  of  payment  over  mort- 
gage bonds  out  of  the  fund  produced  by  a  sale 
of  the  road  to  foreclose  the  mortgage.  Ep- 
ling  V.  Dickson,  170  HI.  329,  48  N.  E.  1001 
[reversing  61  111.  App.  78]. 

53.  Wisconsin  Telephone  Co.  v.  Krueger, 
115  Wis.  150,  90  N.  W.  458. 
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are  a  part  of  the  plan  of  a  raih'oad,  and  are  shown  on  the  map  and  prolile,  and 
are  considered  by  the  commissioners  in  making  their  award,  the  court  or  jury 
should  on  appeal  assess  the  damages  with  reference  to  such  plan,  and  the  railroad 
company  thereby  becomes  bound  to  construct  the  crossings.^"^  The  taking  of 
possession  by  the  company  under  the  judgment  will  intercept  the  continuity  of 
adverse  possession. 

b.  As  to  Rig-ht  of  Possession  of  Property  —  (i)  In  General.  A  judgment 
on  the  verdict  fixes  finally  and  conclusively  the  sum  which  must  be  regarded  as 
just  compensation  for  the  property  taken,  so  far  as  may  be  necessary  to  confer 
upon  the  condemning  corporation  the  right  to  appropriate  the  property  con- 
demned^^ upon  payment  of  such  sum.^^  But  a  mere  judgment  in  favor  of  the 
owner  for  the  value  of  the  land,  unpaid  and  unsecured,  is  not  compensation 
made,  and  will  not  warrant  the  dispossessing  tlie  owner  of  his  property .^^  The 
right  to  possession  accrues  only  upon  proof  that  the  compensation  lixed  by  the 
judgment  has  been  paid  or  secured  or  deposited  in  court.^^   If  the  owner  continues 


54.  Kansas  City,  etc.,  R.  Co.  v.  Kregelo, 
32  Kan.  608,  5  Pac.  15;  Jones  v.  Seligman, 
81  N.  Y.  190. 

55.  Re  Greenough,  24  L.  T.  Rep.  N.  S.  347, 
19  Wkly.  Rep.  580.  But  see  Re  Evans,  42 
L.  J.  Ch.  357. 

56.  Indiana. —  Jeffries  v.  Maccown,  30  Ind. 
226. 

Iowa. —  Gear  v.  Dubuque,  etc.,  R.  Co.,  20 
Iowa  523,  89  Am.  Dec.  550. 

Missouri. — ■  Cory  v.  Chicago,  etc.,  R.  Co., 
100  Mo.  282,  13  S.  W.  346. 

Neio  Jersey. —  Jersey  City,  etc.,  R.  Co.  v. 
Central  R.  Co.,  48  N.  J.  Eq.  379,  22  Atl. 
728. 

Neio  York. —  In  re  Brooklyn,  5  Hun  175. 
See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  630. 

A  judgment  in  an  action  for  trespass  against 
a  railway  company  for  constructing  its  road 
over  plaintiff's  land  without  first  condemn- 
ing it  confers  upon  the  company  no  title  to 
the  land.  Anderson,  etc.,  R.  Co.  v.  Kernodle, 
54  Ind.  314. 

An  agreement  between  an  owner  and  a  rail- 
road company  pending  an  appeal  from  the 
assessment  of  damages,  under  which  a  judg- 
ment was  entered  for  a  specified  amount 
with  stay  of  execution  for  two  years,  does  not 
amount  to  a  sale  of  the  right  of  way,  nor 
confer  authority  on  the  company  to  enter 
into  possession.  Irish  v.  Burlington,  etc.,  R. 
Co.,  44  Iowa  380. 

The  title  to  land  condemned  for  canal  im- 
provements does  not  vest  in  the  state  until 
the  damages  have  been  fixed.  Ballou  v.  Bal- 
lon, 78  N.  Y.  325. 

Under  the  New  York  statute,  providing 
that  a  municipality  may  take  possession  of 
lands  condemned  for  public  use  at  any  time 
after  confirmation  of  the  commissioners'  re- 
port, and  that  it  may  suspend  the  carrying 
of  such  public  use  into  effect  for  a  period 
not  exceeding  fifteen  months,  the  owner  is 
entitled  to  the  possession  until  the  time  fixed 
by  the  municipality  for  carrying  the  improve- 
ment into  effect.  Hammersley  v.  New  York, 
67  Barb.  35. 

57.  Colorado. —  Dolores  No.  2  Land,  etc., 
Co.  V.  Hartman,  17  Colo.  138,  29  Pac.  378. 
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Illinois^—  Chicago,  etc.,  R.  Co.  v.  Chicago, 
148  111.  141,  35  N.  E.  881;  Price  v.  Engelking, 
58  111.  App.  547. 

Indiana. —  Grant  County  v.  Small,  61  Ind. 
318. 

Kentucky. —  Carrico  v.  Colvin,  92  Ky.  342, 
17  S.  W.  854,  13  Ky.  L.  Rep.  603. 

Missouri. —  Shively  v.  Lankford,  174  Mo. 
535,  74  S.  W.  835. 

New  York. —  Niagara  Falls,  etc.,  R.  Co.  v. 
Hotchkiss,  16  Barb.  270. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  630  et  seq. 

58.  Moody  t\  Jacksonville,  etc.,  R.  Co.,  20 
Fla.  597;  Carrico  v.  Colvin,  92  Ky.  342,  17 
S.  W.  854,  13  Ky.  L.  Rep.  603;  Pryzbvlowicz 
V.  Missouri  River  R.  Co.,  17  Fed.  492^  3  Mc- 
Crary  586. 

Such  a  judgment  simply  gives  the  right  to 

take  the  property  upon  paying  the  value  as 
fixed  by  the  judgment,  which  right  exists 
without  any  corresponding  right  on  the  part 
of  the  owner  to  compel  the  condemning  party 
to  take  the  property  at  the  value  fixed  by  the 
judgment.  Price  v.  Engelking,  58  111.  App. 
547.    But  see  supra,  note  52. 

An  execution  on  a  judgment  against  a  pri- 
vate corporation,  to  be  rendered  at  least 
"  two  terms  of  the  district  court "  after  the 
taking  of  the  property,  is  of  too  uncertain 
efficacy  as  a  means  of  procuring  payment  to 
amount  to  adequate  compensation.  Buffalo 
Bayou,  etc.,  R.  Co.  v.  Ferris,  26  Tex.  588. 

In  Ohio  a  city  took  possession  of  land  for 
a  street  and  caused  the  damages  to  be  as- 
sessed, but  failed  to  pay  them  within  the 
period  allowed  by  the  statute.  Afterward, 
and  without  further  judicial  proceedings,  the 
city  caused  the  street  to  be  improved,  intend- 
ing to  go  on  and  complete  the  original  pro- 
ceedings. It  was  held  that  the  owner  had 
his  election  either  to  bring  an  action  for  the 
amount  of  the  damages  awarded,  or  to  have 
the  damages  assessed  as  of  the  time  when 
the  street  was  finally  opened.  Toledo  v. 
Groll,  2  Ohio  Cir.  Ct.  199,  1  Ohio  Cir.  Dec. 
441  [affirmed  in  23  Cine.  L.  Bui.  220]. 

59.  Harris  r.  Chicago,  162  111.  288,  44  N.  E. 
437;  Niagara  Falls,  etc.,  R.  Co.  v.  Hotchkiss, 
16  Barb.  (N.  Y.)  270. 
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in  possession  he  is  a  mere  tenant  by  sufferance,^  and  may  be  removed  from  the 
premises  when  the  petitioner  compUes  witii  the  requirements  as  to  making 
compensation.^^ 

(ii)  Possession  Pending  Appeal.  The  jnst  compensation  which  the  con- 
stitution requires  to  be  made  to  the  landowner  before  liis  land  can  be  taken^ 
injured,  or  destroyed,  is  the  amomit  which  is  finally  ascertained  by  a  jury  upon 
trial  of  the  case  on  appeal  and  it  follows  that  pending  an  appeal,  the  amount 
being  not  yet  ascertained,  possession  cannot  be  taken.^^    But  in  most  of  the  states, 


In  Illinois  an  award  fixing  the  value  of  the 
real  estate  at  a  certain  sum,  and  of  the  im- 
provements at  a  certain  other  sum,  and  fur- 
ther finding  that  the  owner  will  have  sus- 
tained no  damages  by  reason  of  the  interrup- 
tion of  his  business,  if  he  shall  retain  the  im- 
provements for  three  months,  but  fixing  the 
damages  of  interruption  at  a  certain  sum 
if  he  retains  possession  two  months,  and  with 
an  additional  sum  if  he  retains  possession 
only  one  month,  does  not  entitle  the  owner  to 
surrender  the  possession  at  any  time  and 
claim  the  amount  then  fixed  by  the  award, 
but  leaves  it  optional  with  the  corporation 
whether  or  not  it  shall  take  possession  within 
three  months  and  pay  the  damages  fixed. 
Glennon  v.  Chicago,  etc.,  R.  Co.,  79  111.  501. 

Under  the  New  York  statute  the  fee  of 
lands  taken  for  streets  by  the  city  of  New 
York  did  not  pass  to  the  corporation  until 
accepted  by  some  affirmative  act.  Strang  f. 
New  York  Rubber  Co.,  1  Sweeny  78. 

Under  the  statute  relating  to  the  laying 
out  of  Ocean  avenue  in  Brooklyn,  the  title  of 
the  owner  is  not  divested  until  the  map  is 
filed  showing  what  land  has  been  taken  and 
appropriated  by  the  park  commissioners  for 
that  purpose.  Rider  v.  Strvker,  2  Hun  (N.  Y.) 
115,  4  Thomps.  &  C.  (N.^Y.)  399  [affirmed 
in  63  N.  Y.  136]. 

60,  Niagara  Falls,  etc.,  R.  Co.  v.  Hotchkiss, 
16  Barb.  (N.  Y.)  270;  Philadelphia  r.  Miskey, 
68  Pa.  St.  49. 

61.  Chicago,  etc.,  R.  Co.  v.  Chicago,  148  111. 
141,  35  N.  E.  881,  887;  People  v.  New  York 
Cent.,  etc.,  R.  Co.,  2  Hun  (N.  Y.)  482,  5 
Thomps.  &  C.  (N.  Y.)  84  [affirmed  in  60  N.  Y. 
116]  ;  Philadelphia  v.  Miskey,  68  Pa.  St.  49. 

A  proceeding  against  a  part  of  several  ten- 
ants in  common  confers  no  right  as  against 
the  other  cotenants.  State  v.  First  Judicial 
Bist.  Ct.,  52  Minn.  283,  53  N.  W.  1157. 

The  judgment  does  not  affect  the  right  of  a 
lessee  in  possession  if  he  is  not  made  a  party 
to  the  proceeding.  Baltimore,  etc.,  R.  Co.  v. 
Parrette,  55  Fed.  50. 

Where  a  railroad  company  institutes  pro- 
ceedings to  obtain  possession  of  the  land 
which  it  has  condemned,  it  need  not  prove 
that  the  use  of  the  land  is  necessary  for  its 
operations  or  that  defendant's  possession  in- 
terferes with  its  use  of  the  land.  Pittsburgh, 
etc.,  R.  Co.  V.  Peet,  152  Pa.  St.  488,  25  Atl. 
612,  19  L.  R.  A.  467. 

Writ  of  assistance. —  There  are  decisions  in 
New  York  to  the  effect  that  the  court  in  which 
the  condemnation  proceeding  is  pending  may 
make  all  necessary  orders  and  give  proper 
directions  to  carry  into  effect  the  condemna- 


tion, and  may  issue  an  order  in  the  nature  of 
a  writ  of  assistance  to  put  the  company  in 
possession.  People  v.  New  York  Cent.,  etc., 
R.  Co.,  2  Hun  482,  5  Thomps.  &  C.  84  [af- 
firmed in  60  N.  Y.  116].  But  there  is  a  con- 
trary decision  in  the  earlier  case  of  Niagara 
Falls,  etc.,  R.  Co.  v.  Hotchkiss,  16  Barb.  270. 

62.  San  Mateo  County  v.  Coburn,  130  Cal. 
631,  63  Pac.  78,  021 ;  Redman  v.  Philadelphia, 
etc.,  R.  Co.,  33  N.  J.  Eq.  165;  Harrisburg, 
etc..  Turnpike  Road  Co.  v.  Harrisburg,  etc., 
Electric  R.  Co.,  177  Pa.  St.  585,  35  Atl.  850, 
34  L.  R.  A.  439. 

63.  Georgia. —  Chambers  v.  Cincinnati,  etc., 
R.  Co.,  69  Ga.  320. 

Indiana. —  Lake  Erie,  etc.,  R.  Co.  v.  Kin- 
sey,  87  Ind.  514. 

Kansas. —  Kansas  City  v.  Kansas  Pac.  R. 
Co.,  18  Kan.  331. 

Maryland. —  New  Central  Coal  Co.  v. 
George's  Creek  Coal,  etc.,  Co.,  37  Md.  537. 

Michigan. —  Detroit,  etc.,  R.  Co.  v.  Pro- 
bate Judge,  63  Mich.  676,  30  N.  W.  598. 

New  Jersey. —  Jersey  City,  etc.,  R.  Co.  v. 
Central  R.  Co.,  48  N.  J.  Eq.  379,  22  Atl.  728. 

Ohio. —  Matter  of  George,  5  Ohio  Cir.  Ct. 
207. 

Texas. —  Travis  County  v.  Trogdon,  (Civ. 
App.  1895)  29  S.  W.  46. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain,'* 
§  632. 

Contra. —  Tracy  v.  Elizabethtown,  etc.,  R. 
Co.,  80  Ky.  259;  Manhattan  R.  Co.  c.  Stroub, 
70  Hun  (N.  Y.)  363,  24  N.  Y.  Suppl.  68. 

In  Iowa  occupancy  by  a  railroad  company 
pending  an  appeal  does  not  violate  the  con- 
stitutional provision  against  taking  the  prop- 
erty without  compensation  first  being  made. 
Peterson  v.  Ferreby,  30  Iowa  327.  Where  the 
owners  appeal  to  the  district  court  from  an 
allowance  of  no  damages  for  the  appropria- 
tion of  their  land  for  a  street,  they  are  en- 
titled to  an  injunction  restraining  the  open- 
ing of  the  street  pending  the  appeal.  Iowa 
College  V.  Davenport,  7  Iowa  213. 

In  Kansas,  pending  an  appeal  by  an  owner, 
he  may  if  necessary  maintain  an  injunction 
to  protect  his  possession.  Kansas  City  v. 
Kansas  Pac.  R.  Co.,  18  Kan.  331.  But  in  a 
later  case  the  same  court  holds  that  the 
owner  cannot  proceed  with  the  action  for 
damages  and  also  have  his  action  to  per- 
petually enjoin  the  company  from  the  exer- 
cise or  enjoyment  of  such  use.  Reisner  v. 
Strong,  24*  Kan.  410. 

In  Missouri  on  appeal  from  an  assessment 
of  damages  by  a  county  court  for  opening  a. 
highway  the  court  may  either  stay  proceed- 
ings until  the  damages  are  finally  paid  or 
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in  those  whose  constitutions  require  that  the  compensation  shall  first  he  paid,  as 
well  as  in  those  whose  constitutions  do  not  contain  that  requirement,  the  legisla- 
ture has  provided  that  possession  may  be  taken  by  the  condemning  party  pending 
an  appeal,  either  upon  payment  or  tender  of  the  damages  assessed,  and  from 
wliich  the  appeal  is  taken,^'^  or  upon  depositing  that  amount  in  court,^'^  or  upon 
giving  bond  to  secure  the  damages  which  shall  ultimately  be  awarded.^^  The 


order  the  road  opened.  Forsyth  i'.  Heege,  61 
Mo.  App.  277. 

In  New  York  each  owner  of  improved  or 
cultivated  land  through  which  the  commis- 
sioners have  laid  out  a  highway,  having  a 
right  to  appeal  to  three  judges  of  the  com- 
mon pleas,  his  rights  cannot  be  affected  by 
proceedings  on  the  appeal  of  any  other  owner; 
and  the  commissioners  cannot  open  the  road 
until  a  decision  upon  his  appeal.  Clark  v. 
Phelps,  4  Cow.  190. 

In  Tennessee,  where  the  charter  of  a  rail- 
road company  contained  two  contradictory 
provisions,  one  that  the  company  appealing 
might  proceed  with  the  work  upon  giving  the 
requisite  bond,  and  the  other  prohibiting  any 
injunction  or  supersedeas  to  stop  the  work, 
the  latter,  being  a  proviso,  is  controlling. 
White  V.  Nashville,  etc.,  R.  Co.,  7  Heisk.  518. 

64.  Georgia. —  Oliver  v.  Union  Point,  etc., 
R.  Co.,  83  Ga.  257,  9  S.  E.  1086. 

Indiana. —  Wabash  P.  Co.  v.  Ft.  Wavne, 
etc..  Traction  Co.,  161  Ind.  295,  67  N.  E.  674; 
Manufacturers'  Natural  Gas  Co.  v.  Leslie, 
(Sup.  1898)  49  N.  E.  946. 

Iowa. —  Peterson  v.  Ferreby,  30  Iowa  327. 

Kentucky. —  Asher  v.  Louisville,  etc.,  P. 
€o.,  87  Ky.  391,  8  S.  W.  854,  10  Ky.  L.  Pep. 
185. 

New  Hampshire. —  Low  v.  Concord  P.  Co., 
€3  N.  H.  557,  3  Atl.  739. 

New  Jersey. —  National  Docks,  etc.,  Con- 
necting P.  Co.  V.  Pennsylvania  P.  Co.,  (Ch. 
1895)  30  Atl.  1102;  Pomona  Branch  P.  Co. 
V.  Camden,  etc.,  P.  Co.,  (Ch.  1890)  20  Atl. 
350 ;  Packard  v.  Bergen  Neck  P.  Co.,  48  N.  J. 
Eq.  281,  22  Atl.  227;  Johnson  v.  Baltimore, 
etc.,  P.  Co.,  45  N.  J.  Eq.  454,  17  Atl.  574. 

Contra.— Faust  v.  HuntsviUo,  83  Ala.  279, 
3  So.  771;  Browning  v.  Camden,  etc.,  P.,  etc., 
Co.,  4  N.  J.  Eq.  47. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  632. 

The  constitution  of  Georgia  does  not  ex- 
tend the  constitutional  right  to  trial  by  jury 
to  condemnation  proceedings,  and  therefore 
a  statute  authorizing  the  petitioner  to  prose- 
cute the  work  pending  an  appeal,  upon  paying 
or  tendering  the  amount  of  the  award,  is  con- 
stitutional. Oliver  v.  Union  Point,  etc.,  P. 
Co.,  83  Ga.  257,  9  S.  E,  1086. 

In  New  Jersey,  where  the  verdict  has  been 
set  aside,  the  company  cannot  on  appeal  take 
possession  of  the  property.  Pennsylvania  P. 
Co.  V.  National  Docks,  etc..  Connecting  P.  Co., 
53  N.  J.  Eq.  178,  32  Atl.  220. 

Where  pending  an  appeal  the  damages  are 
tendered  to  the  owner  and  accepted  by  him, 
this  will  not  preclude  the  corporation  from 
having  the  damages  reduced  on  the  hearing 
of  the  appeal.    Indianapolis,  etc.,  P.  Co.  v. 
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Brower,  12  Ind.  374.  See  also  Doughty  v. 
Somerville,  etc.,  P.  Co.,  21  N.  J.  L.  442. 

65.  Arizona. —  Fisher  v.  Yavapai  County 
Dist.  Ct.,  (1894)  36  Pac.  176. 

Georgia. —  Savannah,  etc.,  P.  Co.  v.  Postal 
Tel.  Cable  Co.,  115  Ga.  554,  42  S.  E.  1. 

Indiana. — Consumers'  Gas  Trust  Co.  v.  Har- 
less,  131  Ind.  446,  29  N.  E.  1062,  15  L.  P.  A. 
505;  Meyer  v.  State,  125  Ind.  335,  25  N.  E. 
351. 

Missouri. —  St.  Louis,  etc.,  P.  Co.  v.  Evans, 
etc..  Fire  Brick  Co.,  85  Mo.  307 ;  Ping  i:  Mis- 
sissippi Piver  Bridge  Co.,  57  Mo.  496. 

Montana. —  State  v.  McHatton,  15  Mont. 
159,  38  Pac.  711. 

New  Jersey. —  Mercer,  etc.,  P.  Co.  v.  Dela- 
ware, etc.,  P.  Co.,  26  N.  J.  Eq.  464. 

Ohio.—  Meily  v.  Zurmehly,  23  Ohio  St.  627. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§§  632,  633. 

A  company  which  has  been  for  several  years 
in  possession  of  land  under  a  lease  from  a 
part  of  the  owners,  and  has  been  operating 
a  road  on  it,  may  appeal  from  the  award 
without  depositing  the  amount  of  it  in  court, 
or  restoring  possession  of  the  land.  Ashland 
Coal,  etc.,  P.  Co.  v.  Davidson,  20  S.  W.  270, 
14  Ky.  L.  Pep.  339. 

Under  the  constitution  of  New  Jersey  a 
railroad  company  cannot  by  the  mere  pay- 
ment of  the  award  into  court  without  a  ten- 
der of  it  to  the  owner  take  possession  of  the 
land  pending  the  appeal.  Pedman  v.  Phila- 
delphia, etc.,  P.  Co.,  33  N.  J.  Eq.  165. 

The  Texas  statute  provides  that  the  peti- 
tioner shall  not  take  possession  of  the  prop- 
erty until  payment  of  the  damages;  and  it  is 
held  that  an  appeal  by  the  owner  from  the 
judgment,  accompanied  by  a  supersedeas  bond, 
will  prevent  the  petitioner  from  taking  pos- 
session of  the  land,  even  though  it  deposits 
with  the  clerk  of  the  court  the  amount  of 
the  award.  Crary  v.  Port  Arthur  Channel, 
etc.,  Co.,  (Civ.  App.  1898)  45  S.  W.  842. 

66.  California. —  Spring  Valley  Water 
Works  V.  Drinkhouse,  95  Cal.  220,  30  Pac. 
218. 

Illinois. —  Johnson  v.  Metropolitan  West 
Side  El.  P.  Co.,  160  111.  477,  45  N.  E.  680; 
Atchison,  etc.,  P.  Co.  v.  Schneider,  127  111. 
144,  20  N.  E.  41,  2  L.  P.  A.  422;  Chicago, 
etc.,  P.  Co.  V.  Phelps,  125  111.  482,  17  N.  E. 
769;  St.  Louis,  etc.,  P.  Co.  v.  Karnes,  101 
111.  402 ;  Mitchell  i\  Illinois,  etc.,  P.,  etc.,  Co., 
68  111.  286;  Centralia,  etc.,  P.  Co.  v.  Henry, 
31  111.  App.  456. 

Kansas. —  Central  Branch  Union  Pac.  R. 
Co.  V.  Atchison,  etc.,  P.  Co.,  28  Kan.  453. 

Minnesota. —  State  v.  Hennepin  County 
Dist.  Ct.,  35  Minn.  461,  29  N.  W.  60;  Weir 
V.  St.  Paul,  etc.,  P.  Co.,  18  Minn.  155. 
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statute  may  properly  provide  that  in  a  proceeding  to  appropriate  land  for  a  street 
or  road  an  appeal  shall  not  prevent  the  appropriation  of  the  land  for  that  pur- 
pose.^^  If  the  judgment  of  condemnation  is  reversed  for  inadequacy  of  compen- 
sation an  order  for  possession  must  fall  with  the  reversal.^ 

9.  Right  to  Compensation  Awarded.  The  statute  may  provide  that  the  award 
shall  be  paid  into  court  for  the  benefit  of  the  owner  but  if  there  is  no  dispute 
as  to  the  persons  entitled  to  it,  the  court  has  no  power  independent  of  the  statute 
to  order  the  money  to  be  deposited.'^  When  deposited  it  belongs  immediately  to  the 
owner and  should  be  paid  to  him  upon  his  application  for  an  order  to  that  eifect.'^ 

10.  Interest —  a.  In  General.  Whether  or  not  interest  on  the  award  should 
be  allowed  must  necessarily  depend  not  only  upon  statutory  provisions''^  but  also 
upon  the  attendant  circumstances  of  each  case.''^  Generally  interest  on  the  award 
should  be  allowed,'^  and  in  some  instances  included  in  the  final  order  or  judg- 


Pennsylvania. —  Philadelphia,  etc.,  R,  Co. 
V.  Lawrence,  10  Phila.  604, 

Texas. —  Texas,  etc.,  R.  Co.  v.  Orange,  etc., 
R.  Co.,  29  Tex.  Civ.  App.  38,  68  S.  W.  801. 

United  States. —  Northern  Pac.  R.  Co.  v.  St. 
Paul,  etc.,  R.  Co.,  3  Fed.  702,  1  McCrary  302. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  633. 

Contra. —  Asher  r.  Louisville,  etc.,  R.  Co., 
87  Ky.  391,  8  S.  W.  854,  10  Ky.  L.  Rep.  185; 
Covington  Short  Route  Transfer  Co.  v.  Piel, 
87  Ky.  267,  8  S.  W.  449,  10  Ky.  L.  Rep.  146. 

The  petitioner  need  not  in  addition  to  filing 
the  bond  deposit  with  the  county  treasurer 
the  amount  of  the  award  before  entering  on 
the  premises.  Davis  v.  Northw^estern  El.  R. 
Co.,  170  111.  595,  48  N.  E.  1058. 

67.  Terre  Haute,  etc.,  R.  Co.  v.  Flora,  29 
Ind.  App.  442,  64  N.  E.  648;  Travis  County 
V.  Trogdon,  (Tex.  Civ.  App.  1895)  29  S.  W. 
46  [reversed  in  88  Tex.  302,  31  S.  W.  358]  ; 
Terre  Haute  v.  Farmers'  L.  &  T.  Co.,  99  Fed. 
838,  40  C.  C.  A.  117. 

68.  San  Mateo  County  v.  Coburn,  130  Cal. 
631,  63  Pac.  78,  621. 

Liability  for  damages. —  Where  a  judgment 
awarding  expropriation  is  reversed  on  appeal, 
and  the  proceedings  are  quashed,  the  peti- 
tioner, who  has  meantime  taken  possession  oi 
the  land,  is  liable  to  the  owner  for  actual 
damages,  even  though  there  has  been  no  stay 
of  the  proceedings.  Dussuau  v.  Municipality 
No.  1,  6  La.  Ann.  575. 

69.  Ex  p.  Van  Vorst,  2  N.  J.  Eq.  292; 
Chesapeake,  etc.,  R.  Co.  v.  Bradford,  6  W.  Va. 
220.    See  also  supra,  XI,  N,  7,  b,  (ii). 

Effect  of  deposit  on  running  of  interest 
see  infra,  XI,  N,  10,  d.  (ii). 

70.  Saratoga,  etc.,  R.  Co.  v.  Schenectady 
Stove  Co.,  66  How.  Pr.  (N.  Y.)  43. 

71.  State  V.  Lubke,  15  Mo.  App.  152;  Ore- 
gon, etc.,  R.  Co.  V.  Barlow%  3  Oreg.  311. 

The  fact  that  the  company  lias  taken  an 
appeal  does  not  justify  the  clerk  in  refusing 
to  pay  the  damages  to  the  owner,  nor  does  it 
prevent  the  ow^ner  from  taking  proceedings 
to  recover  the  amount;  and  it  is  wholly  im- 
material that  the  company  has  notified  the 
clerk  not  to  pav  over  the  monev.  Mever  v. 
State,  125  Ind.  335,  25  N.  E.  351. 

A  condition,  attached  to  a  payment  into 
court  by  the  petitioner,  that  the  money  shall 
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not  be  paid  to  the  owner  until  the  company's 
appeal  is  determined,  is  without  force  where 
the  company  enters  upon  the  land.  Con- 
sumers' Gas  Trust  Co.  v.  Harless,  131  Ind. 
446,  29  N.  E.  1062,  15  L.  R.  A.  505. 

72.  Meyer  v.  State,  125  Ind.  335,  25  N.  E. 
351;  State  v.  Lubke,  15  Mo.  App.  152.  If 
the  company  has  paid  the  amount  into  court, 
it  cannot,  on  an  order  to  show  cause  why  the 
fund  should  not  be  paid  to  a  certain  person 
claiming  to  be  the  owner,  contend  that  it  was 
entitled  to  the  land  under  its  grant  from  the 
government  of  a  right  of  way  over  public 
land.  Northern  Pac.  R.  Co.  v.  Jackman,  6 
Dak.  236,  50  N.  W.  123. 

Money  paid  into  court  to  enable  the  court 
to  render  a  judgment  in  pursuance  of  the 
verdict  should  be  paid  to  the  owner,  although 
the  company  has  filed  a  paper  stating  that 
the  money  was  paid  under  protest  and  with- 
out waiving  a  right  to  appeal.  Oregon,  etc., 
R.  Co.  V.  Barlow,  3  Oreg.  311. 

Where  the  money  is  paid  into  the  court  of 
chancery,  under  the  statute,  for  the  use  of 
the  owners,  notice  to  the  company  of  an  ap- 
plication by  the  owners  to  have  it  paid  over 
to  them  is  not  necessary.  Ex  p.  Van  Vorst, 
2  N.  J.  Eq.  292. 

73.  San  Francisco,  etc.,  R.  Co.  v.  Leviston, 
134  Cal.  412,  66  Pac.  473,  construing  Cal. 
Civ.  Code  Proc.  §§  1251,  1253.  In  In  re  New 
York,  etc..  Bridge,  137  N.  Y.  95,  98,  32  N.  E. 
1054,  construing  N.  Y.  Code  Civ.  Proc. 
§  3357  et  seq.,  it  was  said:  "Before  interest 
can  be  allowed  in  any  case  it  must  be  by 
virtue  of  some  contract  express  or  implied, 
or  by  virtue  of  some  statute,  or  on  account 
of  the  default  of  the  party  liable  to  pay,  and 
then  it  is  allowed  as  damages  for  the  default." 
In  State  r.  Humes,  34  Wash.  347,  75  Pac. 
348,  it  was  held  that  a  judgment  in  favor  of 
landowners  in  condemnation  proceedings  for 
the  value  of  the  land  taken  is  a  judgment 
within  Wash.  Laws  (1899),  p.  129,  §  6,  pro- 
viding that  judgments  shall  draw  interest 
from  date  at  the  rate  of  six  per  cent  per 
annum. 

74.  See  cases  cited  infra,  note  75  et  seq. 

75.  Lough  V.  Minneapolis,  etc.,  R.  Co.,  116 
Iowa  31,  89  N.  W.  77:  Concord  R.  Co.  v. 
Greely,  23  N.  H.  237;  North  Hudson  R.  Co. 
r.  Booraem,  28  N.  J.  Eq.  593:  Kluender  v. 
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iiient.'^^  The  interest  should  not  be  compounded.'^^  The  owner  is  not,  however, 
entitled  to  interest  on  the  damages  assessed  for  injuries  to  land  not  taken,'^^  unlesa 
the  injury  is  wrongfully  inflicted.''^ 

b.  Runs  From  When.  Whether  the  interest  is  to  be  computed  from  the  time 
of  entry  and  possession,^^  from  the  date  of  the  vesting  of  the  title  to  the  land 
appropriated,^^  from  the  date  of  the  filing  of  the  award,^^  from  the  date  of  the 


Milwaukee,  57  Wis.  636,  15  N.  W.  805.  See 
also  cases  cited  infra,  note  76  seg. 

76.  Hollingsworth  v.  Des  Moines,  etc.,  R. 
Co.,  63  Iowa  443,  19  N.  W.  325;  Shattuck  v. 
Wilton  R.  Co.,  23  N.  H.  269;  Concord  R.  Co. 
r.  Greely,  23  N.  H.  237;  In  re  East  One 
Hundred  and  Seventy-Fifth  St.,  49  N.  Y. 
App.  Div.  114,  63  N.  Y.  Suppl.  468  [modify- 
ing 29  Misc.  487,  62  N.  Y.  Suppl.  45,  and 
afirmed  in  163  N.  Y.  606,  57  N.  E.  1117]; 
Millick  V.  Philadelphia,  11  Phi  la.  (Pa.)  354. 

If  the  award  is  made  to  unknown  owners, 
such  owners  have  the  same  right  to  interest 
as  those  who  are  known.  Matter  of  New 
York,  35  N.  Y.  App.  Div.  406,  54  N.  Y.  Suppl. 
911.  But  compare  Matter  of  New  York,  91 
N.  Y.  App.  Div.  532,  86  N.  Y.  Suppl.  1035. 

77.  Millick  v.  Philadelphia,  11  Phila.  (Pa.) 
354. 

78.  People  v.  Coler,  168  N.  Y.  644,  61  N.  E. 
1133  [affirming  60  N.  Y.  App.  Div.  77,  69 
N.  Y.  Suppl.  863]. 

79.  Missouri,  etc.,  R.  Co.  v.  O'Connor,  (Tex. 
Civ.  App.  1899)  51  S.  W.  511. 

80.  Illinois. — Phillips  v.  South  Park  Com'rs, 
119  111.  626,  10  N.  E.  230;  Chicago  v.  Palmer, 
93  111.  125;  Illinois,  etc.,  R.  Co.  v.  McClin- 
tock,  68  111.  296. 

Iowa. —  Lough  V.  Minneapolis,  etc.,  R.  Co., 
116  Iowa  31,  89  N.  W.  77;  Hollingsworth  v. 
Des  Moines,  etc.,  R.  Co.,  63  Iowa  443,  19 
N.  W.  325. 

Massachusetts. —  Pegler  v.  Hyde  Park,  176 
Mass.  101,  57  N.  E.  327. 

Nebraska. —  Atchison,  etc.,  R.  Co.  v.  Plant, 
24  Nebr.  127,  38  N.  W.  33. 

Ohio. —  Cincinnati  v.  Williams,  8  Ohio  Dec. 
(Reprint)  718,  9  Cine.  L.  Bui.  243. 

Pennsylvania.  —  Pennsylvania  R.  Co.  V. 
Cooper,  58  Pa.  St.  408;  Stewart  v.  County, 
2  Pa.  St.  340. 

Washington. —  Bellingham  Bay,  etc.,  R.  Co., 
V.  Strand,  14  Wash.  144,  44  Pac.  140,  46  Pac. 
238. 

United  States. —  See  U.  S.  v.  Engeman,  46 
Fed.  898. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  639. 

In  Arkansas,  where  a  railroad  company  has 
been  in  the  enjoyment  of  land,  the  award 
will  bear  interest  from  the  filing  of  the  peti- 
tion for  condemnation.  Newgass  v.  St.  Louis, 
etc.,  R.  Co.,  54  Ark.  140,  15  S.  W.  188. 

In  Iowa,  if  the  evidence  as  to  the  time 
when  possession  was  taken  is  undisputed,  the 
question  of  allowing  interest  is  one  for  the 
court.  Lough  v.  Minneapolis,  etc.,  R.  Co.,  116 
Iowa  31,  89  N.  W.  77. 

In  Ohio,  if  a  city  appropriates  property  and 
omits  to  pay  the  assessed  damages  within 
the  time  prescribed,  but  afterward  takes 
possession  without   further   proceedings,  if 
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the  owner  elects  to  have  the  damages  assessed 
him  as  of  the  time  when  the  street  was  finally 
opened,  he  is  entitled  to  interest  only  from 
that  time.  Toledo  v.  Groll,  2  Ohio  Cir.  Ct. 
199,  1  Ohio  Cir.  Dec.  441. 

In  England  while  interest  may  be  payable 
from  the  date  of  the  verdict  {In  re  Eccleshill 
Local  Bd.,  13  Ch.  D.  365,  49  L.  J.  Ch.  214,  28 
Wkly.  Rep.  530),  and  the  jury  may  award  in- 
terest as  part  of  the  damages  ( Hilhouse  v.  Da- 
vis, 1  M.  &  S.  169),  yet  the  court  cannot  add 
to  the  verdict  interest  accrued  before  the  date 
on  which  the  verdict  was  rendered.  Caledonia 
R.  Co.  V.  Carmichael,  L.  R.  2  H.  L.  Sc.  56.  But 
In  re  Eccleshill  Local  Bd.,  supra,  is  disap- 
proved in  In  re  Pigott,  18  Ch.  D.  146,  50  L.  J. 
Ch.  679,  44  L.  T.  Rep.  N.  S.  792,  29  Wkly. 
Rep.  727,  where  it  is  held  that  interest  should 
be  payable  not  from  the  date  of  the  award, 
but  from  the  time  when  the  company  could 
safely  take  possession,  that  is,  when  a  good 
title  was  shown.  And  to  the  same  effect  is 
Spencer-Bell  v.  London,  etc.,  R.  Co.,  33  Wkly. 
Rep.  771. 

81.  Miller  v.  St.  Louis,  etc.,  R.  Co.,  162  Mo. 
424,  63  S.  W.  85;  In  re  East  One  Hundred 
and  Seventy-Fifth  St.,  49  N.  Y.  App.  Div. 
114,  63  N.  Y.  Suppl.  468  [modifying  29  Misc. 
487,  62  N.  Y.  Suppl.  45,  and  a/firmed  in  163 
N.  Y.  606,  57  N.  E.  1117];  Matter  of  New 
York,  35  N.  Y.  App.  Div.  406,  54  N.  Y.  Suppl. 
911;  Matter  of  Bassford,  36  Misc.  (N.  Y.) 
732,  74  N.  Y.  Suppl.  397. 

82.  Minnesota. —  Minneapolis  v.  Wilkin,  30 
Minn.  145,  15*  N.  W.  668. 

New  Hampshire. — Concord  R.  Co.  v.  Greely, 
23  N.  H.  237. 

Pennsylvania. —  Haley  v.  Philadelphia,  68; 
Pa.  St.  45,  8  Am.  Rep.  153;  Pennsylvania 
R.  Co.  V.  Cooper,  58  Pa.  St.  408;  Lemke's 
Case,  23  Pa.  Co.  Ct.  93;  Hayes  v.  Baltimore,, 
etc.,  R.  Co.,  29  Pittsb.  Leg.  J.  239. 

West  Virginia. —  Chesapeake,  etc.,  R.  Co. 
V.  Bradford,  6  W.  Va.  220. 

Wisconsin. —  Seefeld  v.  Chicago,  etc.,  R.  Co.,. 
67  Wis.  96,  29  N.  W.  904. 

United  States. —  See  U.  S.  v.  Engeman,  46 
Fed.  898. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  639. 

Under  the  Pennsylvania  act,  providing  that 
the  councils  of  the  city  of  Philadelphia  may, 
when  they  shall  deem  the  public  exigency 
to  demand  it,  by  ordinance  order  any  street 
laid  out  upon  the  public  plans  of  the  city  to 
be  opened,  and  that  the  owners  may  petition 
the  court  for  viewers  to  assess  the  damages, 
upon  which  suit  may  be  brought  against  the 
city  if  they  are  not  paid  in  one  year,  the 
owner  is  entitled  to  interest  on  the  award 
from  the  time  when  he  is  entitled  to  sue  for 
it.    Dyer  v.  Philadelphia,  4  Phila.  328. 
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confirmation  of  tlie  award  ®^  or  from  a  fixed  time  after  its  confirmation,^^  from  tiie 
date  of  entering  the  final  order,®^  from  the  time  of  demand,^^  or  from  some  time 
different  from  all  these  ^'  depends  upon  the  provisions  of  the  statute  under  which 
the  condemnation  proceedings  are  had.^^ 

c.  Waiver  or  Estoppel  to  Claim.  The  owner  may  by  his  acts  waive  his  right 
to  interest    or  be  estopped  to  claim  it.^^    Where  the  owner  accepts  the  sum 


83.  Harness  v.  Chesapeake,  etc.,  Canal  Co., 
1  Md.  Ch.  248;  Weide  v.  St.  Paul,  62  Minn. 
67,  64  N.  W.  65;  Devlin  v.  New  York,  131 
N.  Y.  123,  30  N.  E.  45  [distinguishing  Cutter 
V.  New  York,  92  N.  Y.  1G6,  and  reversing  60 
Hun  68,  14  N.  Y.  Suppl.  251];  Matter  of 
New  York,  21  N.  Y.  App.  Div.  357,  47  N.  Y. 
Suppl.  564 ;  Eno  v.  Metropolitan  El.  R.  Co., 
56  N.  Y.  Super.  Ct.  95,  1  N.  Y.  Suppl.  521; 
New  York,  etc..  Bridge  r.  Brooklyn  Third 
M.  E.  Church,  18  N.  Y.  Suppl.  257 ;  Miskey  v. 
Philadelphia,  68  Pa.  St.  48 ;  In  re  Pringle  St., 
7  Kulp  346;  Davis  v.  North  Pennsylvania  R. 
Co.,  2  Phila.  (Pa.)  146;  In  re  Ziegler,  12 
York  Leg.  Rec.  158. 

In  Pennsylvania  the  award  carries  interest 
from  the  date  of  the  decree  confirming  it, 
although  the  company,  pending  proceedings 
by  certiorari,  abstained  from  taking  posses- 
sion of  the  land  as  it  had  the  right  to  do. 
Davis  V.  North  Pennsylvania  R.  Co.,  2  Phila. 
146. 

84.  Phillips  r.  Pease,  39  Cal.  582;  Erie 
County  V.  Buffalo,  63  Hun  (N.  Y.)  565,  18 
N.  Y.  Suppl.  635  [distinguishing  Donnelly  v. 
Brooklyn,  121  N.  Y.  9,  24  N.  E.  17]. 

85.  Maryland. —  Norris  v.  Baltimore,  44 
Md.  598. 

Missouri. —  Martin  v.  St.  Louis,  139  Mo. 
246,  41  S.  W.  231. 

New  Jersey. —  National  Docks,  etc.,  R.  Co. 
V.  Pennsylvania  R.  Co.,  54  N.  J.  Eq.  142,  33 
Atl.  860. 

New  York. —  New  York,  etc.,  Bridge  v. 
Brooklyn  Third  M.  E.  Church,  18  N.  Y.  Suppl. 
257. 

Pennsylvania. —  Leiper  v.  Baltimore,  etc., 
R.  Co.,  5  Pa.  Co.  Ct.  60 ;  In  re  Still,  2  Chest. 
Co.  Rep.  233. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  639. 

86.  Beveridge  v.  West  Chicago  Park  Com'rs, 
100  111.  75;  Clough  v.  Unity,  18  N.  H.  75; 
Fredericks  v.  New  York,  165  N.  Y.  656,  59 
N.  E.  1122  [affirming  44  N.  Y.  App.  Div.  274, 
60  N.  Y.  Suppl.  724];  Donnelly  v.  Brooklyn, 
121  N.  Y.  9,  24  N.  E.  17;  Carpenter  v.  New 
York,  51  N.  Y.  App.  Div.  584,  64  N.  Y.  Suppl. 
839;  Deering  v.  New  York,  51  N.  Y.  App. 
Div.  402,  64  N.  Y.  Suppl.  606;  Matter  of 
New  York,  35  N.  Y^  App.  Div.  406,  54  N.  Y. 
Suppl.  911;  Irwin  v.  New  York,  9  N.  Y. 
Suppl.  264;  Phillips  v.  Cudlipp,  50  How.  Pr. 
(N.  Y.)  363;  People  v.  Canal  Com'rs,  5  Den. 
(N.  Y.)  401;  Atty.-Gen.  v.  Turpin,  3  Hen. 
&  M.  (Va.)  548.  See  also  Matter  of  New 
York,  91  N.  Y.  App.  Div.  532,  86  N.  Y.  Suppl. 
1035. 

This  rule  applies  to  the  state  itself.  People 
V.  Canal  Com'rs,  5  Den.  (N.  Y.)  401. 

87.  In  proceedings  by  the  city  of  Chicago, 
interest  will  be  allowed  after  the  expiration 


of  a  reasonable  time.  Chicago  v.  Wheeler,  25 
111.  478,  79  Am.  Dec.  342,  holding  two  years 
to  be  a  reasonable  time.  Where  the  evidence 
showed  that  possession  was  caken  during  a 
certain  month,  interest  from  the  first  day  of 
the  following  month  will  be  proper.  Lough 
V.  Minneapolis,  etc.,  R.  Co.,  116  Iowa  31,  89 
N.  W.  77.  Where  the  award  is  not  payable 
until  four  months  from  the  time  appointed 
for  beginning  the  improvement,  the  owner  is 
entitled  to  interest  only  from  that  time. 
Hamersley  v.  New  York,  56  N.  Y.  533. 

88.  Necessity  of  demand. —  In  order  to  set 
interest  running,  the  demand  must  be  for  the 
precise  amount  due.  Deering  v.  New  York, 
51  N.  Y.  App.  Div.  402,  64  N.  Y.  Suppl.  606; 
Carpenter  i'.  New  York,  44  N.  Y.  App.  Div, 
230,  60  N.  Y.  Suppl.  633. 

Where  a  statute  makes  a  demand  a  condi- 
tion precedent  to  a  proceeding  to  compel  pay- 
ment of  the  award,  it  does  not  necessarily 
make  it  a  condition  precedent  to  the  recovery 
of  interest.  Matter  of  New  York,  35  N.  Y. 
App.  Div.  406,  54  N.  Y.  Suppl.  911. 

Under  the  New  York  statute  relating  to  the 
acquiring  of  school  sites  in  the  city  of  New 
York,  and  providing  that  upon  confirmation 
of  the  commissioners'  report  the  city  shall 
become  seized  in  fee  of  the  lands,  and  under 
section  4,  which  provides  for  payment  with 
interest  from  the  confirmation,  and  that, 
in  default  of  payment  within  four  calen- 
dar months  after  confirmation,  suit  may  be 
brought  for  the  same,  with  interest  from 
and  after  demand  thereof,  interest  is  to 
be  allowed  from  the  date  of  confirmation 
until  the  expiration  of  the  four  months,  and 
on  the  aggregate  amount  then  due  from  the 
time  of  demand.  Devlin  v.  New  York,  131 
N.  Y.  123,  30  N.  E.  45  [distinguishing  Cutter 
V.  New  York,  92  N.  Y.  166,  and  reversing  60 
Hun  68,  14  N.  Y.  Suppl.  251]. 

89.  Jamison  v.  Burlington,  etc.,  R.  Co.,  87 
Iowa  265,  54  N.  W.  242 ;  West  v.  Omaha,  48 
Nebr.  456,  67  N.  W.  439. 

90.  Woollacott  V.  Chicago,  187  111.  504,  58 
N.  E.  426;  Gillespie  v.  New  York,  3  Edw. 
(N.  Y.)  512. 

A  mortgagee  is  not  estopped  to  claim  his 
interest  in  an  award  paid  to  the  estate  of  the 
owner  by  any  delay  less  than  the  statutory 
period.  Lumbermen's  Ins.  Co.  v.  St.  Paul, 
82  Minn.  497,  85  N.  W.  525. 

An  owner  was  awarded  £8o  as  compensa- 
tion, and  afterward  made  a  deed  to  the  com- 
pany for  that  consideration,  no  claim  for  in- 
terest being  made.  It  was  held  that  the  mak- 
ing of  the  conveyance  did  not  estop  the  owner 
from  afterward  claiming  interest  on  the 
award  from  the  date  of  its  entry  to  the  time 
of  pavment.  In  re  Baltimore  Extension  R. 
Co.,  [1895]  1  Ir.  R.  169. 
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awarded  and  gives  a  receipt  acknowledging  payment  in  full,  he  tlieveby  waives 
his  right  to  interest  and  cannot  afterward  maintain  a  suit  to  recover  the  same 
but  it  is  otherwise  where  the  amount  is  accepted  under  an  agreement  that  such 
acceptance  shall  not  prejudice  his  riglit  to  the  interest  which  he  claims,  and  which 
alone  is  in  controversy.^^ 

d.  In  "Case  of  Appeal  —  (i)  In  General.  The  general  rule  seems  to  be  that 
on  an  appeal  from  an  award  interest  from  the  date  of  the  original  award  should 
be  added  to  the  whole  amount  linally  awarded. 

(ii)  Effect  OF  Deposit  IN  Court — (a)  On  Recovery  hy  Owner.  But  it 
has  been  held  in  some  cases  that  where  the  petitioner  has  deposited  in  court  the 
amount  of  the  award,^*  and  especially  where  under  such  circumstances  the  land- 
owner has  withdrawn  or  has  the  right  to  withdraw  sucli  deposit,^^  that  the  land- 
owner is  not  entitled  to  recover  interest  on  the  amount  so  deposited,  although  he 
may  be  entitled  to  all  interest  actually  received  by  the  clerk  of  the  court  on  the 
money  while  in  the  clerk's  possession.^^    On  the  other  hand  it  has  been  held  that 


By  remaining  in  possession  the  owner  may 
estop  himself.  See  Plum  v.  Kansas,  101  Mo. 
525,  14  S.  W.  657,  10  L.  R.  A.  371;  Hilton 
V.  St.  Louis,  99  Mo.  199,  12  S.  W.  657; 
Hamersley  v.  New  York,  67  Barb.  (N.  Y.) 
35;  Matter  of  Riverside  Park,  27  Misc.  (N.  Y.) 
373,  58  N.  Y.  Suppl.  963;  In  re  Second  St., 
66  Pa.  St.  132.  On  the  other  hand,  it  has 
been  held  in  Massachusetts  that,  if  the  owner 
refuses  to  yield  possession  after  the  judg- 
ment, so  that  the  company  is  forced  to  file  a 
bill  in  equity  in  order  to  obtain  possession, 
the  owner  is  notwithstanding  entitled  to  in- 
terest from  the  date  of  the  award.  Im- 
bescheid  v.  Old  Colony  R.  Co.,  171  Mass.  209, 
50  N.  E.  609. 

If  the  owner  makes  no  opposition  to  the 
condemnation  of  land,  but  relies  on  his  right 
to  have  the  damages  paid  within  thirty  days 
after  the  entry  of  judgment  on  the  award,  a 
failure  on  the  part  of  the  railroad  company 
to  take  possession  does  not  relieve  it  from 
the  payment  of  interest.  Davis  v.  North 
Pennsylvania  R.  Co.,  2  Phila.  (Pa.)  146. 

Where  taking  possession  of  the  property  is 
delayed  by  appellate  proceedings  instituted 
by  some  of  the  owners,  an  owner  not  joining 
in  such  appeal  will  not  lose  his  right  to  in- 
terest. Plum  V.  Kansas,  101  Mo.  525,  14 
S.  W.  657,  10  L.  R.  A.  371.  But  compare 
Hilton  V.  St.  Louis,  99  Mo.  199,  12  S.  W. 
657. 

91.  Cutter  v.  New  York,  92  N.  Y.  166, 
holding  further  that  in  such  case  the  owner's 
protest  against  the  refusal  to  pay  interest 
was  of  no  importance. 

92.  Martin  f.  St.  Louis,  139  Mo.  246,  41 
S.  W.  231. 

93.  Hartshorn  v.  Burlington,  etc.,  R.  Co., 
52  Iowa  613,  3  N.  W.  648;  Whitacre  f.  St. 
Paul,  etc.,  R.  Co.,  24  Minn.  311;  Wilkin  v. 
St.  Paul,  etc.,  R.  Co.,  22  Minn.  177 ;  Knauft 
V.  St.  Paul,  etc.,  R.  Co.,  22  Minn.  173;  War- 
ren V.  First  Div.  St.  Paul,  etc.,  R.  Co.,  21 
Minn,  424;  Burlington,  etc.,  R.  Co.  v.  White, 
28  Nebr.  166,  44  N.  W.  95;  Atchison,  etc.,  R. 
Co.  V.  Plantt,  24  Nebr.  127,  38  N.  W.  33; 
Shattuck  V.  Wilton  R.  Co.,  23  N.  H.  269. 

Under  the  New  Hampshire  statute,  if  the 
owner  takes  an  appeal  from  an  award  of 
damages  for  land  taken  for  a  highway,  and 
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the  appeal  is  referred  to  a  referee,  the  owner 
is  entitled  to  interest  only  from  the  time  of 
the  referee's  report,  since  his  damages  are 
undecided  until  such  report  is  made.  Went- 
worth  V.  Portsmouth,  68  N.  H.  392,  44  Atl. 
531. 

94.  Reisner  v.  Atchison  Union  Depot,  etc., 
Co.,  27  Kan.  382 

Under  the  New  York  Consolidation  Act, 

which  provides  for  payment  of  street  opening 
damages  from  a  special  fund,  and  provides 
further  that  if  that  fund  becomes  exhausted 
the  controller  shall  issue  bonds  to  raise  the 
amount  of  the  award,  and  that  if  the  owners 
are  unknown  the  court  may  direct  the  con- 
troller to  retain  the  award  made  to  such  per- 
sons, or  to  pay  it  into  court,  this  does  not 
repeal  the  statutory  provision  that  the  city 
may  pay  the  award  into  court  and  stop  the 
running  of  interest.  Matter  of  New  York, 
35  N.  Y.  App.  Div.  406,  54  N.  Y.  Suppl.  911. 

95.  If  the  constitution  or  the  statute  pro- 
vides that  the  petitioner  may  take  possession 
upon  paying  the  award  into  court,  the  owner 
is  entitled  to  withdraw  the  money  as  soon 
as  it  is  deposited,  and  is  therefore  not  en- 
titled to  interest  pending  the  determination 
of  the  petitioner's  exceptions  or  appeal.  Chi- 
cago, etc.,  R,  Co.  V.  Eubanks,  130  Mo.  270, 
32  S.  W.  658 ;  Snyder  v.  Cowan,  120  Mo.  389, 
25  S.  W.  382  [affirming  50  Mo.  App.  430]  ; 
St.  Louis,  etc.,  R.  Co.  v.  Fowler,  113  Mo.  458, 
20  S.  W.  1069. 

The  rule  in  Wisconsin  is  that,  although  the 
company  has  paid  the  money  into  court  pend- 
ing an  appeal  and  has  not  taken  possession, 
the  award  bears  interest  from  the  date  of  its 
filing,  if  the  premises  have  been  vacated  by 
the  tenant,  and  the  owner  has  received  no 
rent  subsequent  to  the  filing  of  the  award. 
Uniacke  v.  Chicago,  etc.,  R.  Co.,  67  Wis.  108, 
29  N.  W.  899.  And  it  is  further  held  in  that 
state  that  the  owner  may  refuse  to  accept 
the  amount  deposited  till  the  amount  to 
which  he  is  entitled  is  deposited,  and  may 
then  claim  interest  from  the  date  of  the 
award  as  first  made.  Stolze  v.  Milwaukee, 
etc.,  R.  Co.,  113  Wis.  44,  88  N.  W.  919,  90 
Am.  St.  Rep.  833. 

96.  St.  Louis,  etc.,  R.  Co.  r.  Clark,  121 
Mo.  169,  25  S.  W.  192,  906,  26  L.  R.  A.  751; 
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while  the  landowner  is  not  entitled  to  interest  on  the  deposit  if  the  verdict  on 
appeal  exceeds  the  original  award  interest  should  be  given  on  the  increased 
amount.^ 

(b)  On  Recovery  hy  Petitioner.  Where  the  award  has  been  paid  into  court, 
and  the  amount  finally  awarded  is  less  than  that  deposited,  the  petitioner  is  not 
entitled  to  interest  on  the  balance.^^ 

(ill)  Effect  of  Withdrawal  of  Appeal.  If  the  petitioner  withdraws  its 
appeal,  interest  should  be  allowed  on  the  award  from  the  date  of  its  filing  but 
if  the  appeal  by  the  owner  is  withdrawn  he  is  not  entitled  to  interest.^ 

e.  Etfeet  of  Tender  and  Deposit.  If  the  amount  is  tendered  to  the  owner 
and  he  refuses  to  receive  it,  and  it  is  then  paid  into  court  as  provided  by  the 
statute,this  stops  the  running  of  interest.^ 

f.  Reduction  of  Rents  and  Profits.  Where  an  owner  recovers  interest  on  an 
award  of  damages  for  land  taken  for  public  use  he  must  account  for  rents  and 
profits  from  the  time  of  the  taking.^  And  it  has  been  held  under  some  statutes 
that  the  owner  is  not  entitled  to  interest  on  the  award  so  long  as  he  remains  in 
possession  and  receives  rents  and  profits  from  the  land.'* 

11.  Lien  of  Award  or  Judgment.  The  owner  of  the  land  which  has  been 
condemned,  but  which  has  not  been  paid  for,  has  a  lien  for  the  amount  of  the 


Snyder  v.  Cowan,  120  Mo.  389,  25  S.  W.  382 
[affirming  50  Mo.  App.  430]. 

97.  Georgia. —  Selma,  etc.,  R.  Co.  v.  Gam- 
mage,  63  Ga.  604. 

Kansas. —  Wichita,  etc.,  R.  Co.  v.  Kuhn,  38 
Kan.  104,  16  Pac.  75. 

Nebraska. —  Chicago,  etc.,  R.  Co.  r.  Biiel, 
66  Nebr.  205,  76  N.  W.  571;  Sioux  Citv,  etc., 
R.  Co.  V.  Brown,  13  Nebr.  317,  14  N.  W. 
407. 

Neio  Hampshire. —  Shattuck  v.  Wilton  R. 
Co.,  23  N.  H.  269. 

Wisconsin. —  Neilson  r.  Chicago,  etc.,  W.  R. 
Co.,  91  Wis.  557,  64  N.  W.  849. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  639. 

If  the  award  is  paid  into  court,  and  an 
appeal  is  prosecuted  by  only  one  of  the  own- 
ers of  the  lands  condemned,  the  fact  that  the 
amount  of  damages  awarded  him  is  decreased 
will  not  prevent  him  from  recovering  interest 
on  the  new  amount  from  the  date  of  the  orig- 
inal award,  if  the  damages  allowed  all  the 
owners  exceed  the  original  award.  Neilson 
V.  Chicago,  etc.,  R.  Co.,  91  Wis.  557,  64  N.  W. 
849. 

Under  the  Iowa  code  which  provides  that 
if  the  damages  are  decreased  on  appeal  such 
amount  only  shall  be  paid  to  the  o^^^lers,  the 
jury  may  award  damages  for  the  delay  in 
making  compensation,  and  it  is  immaterial 
that  such  damages  are  denominated  interest. 
Noble  V.  Des  Moines,  etc.,  R.  Co.,  61  Iowa 
637,  17  N.  W.  26. 

98.  St.  Louis,  etc.,  R.  Co.  v.  Knapp,  160 
Mo.  396,  61  S.  W.  300  [distinguishing  St. 
Louis,  etc..  R.  Co.  v.  Lewright,  113  Mo.  660, 
21  S.  W.  210]  ;  In  re  New  York  El.  R.  Co., 
44  Hun  (N.  Y.)  117. 

Where  money  was  turned  over  to  owner. — 
In  Missouri  it  has  been  held  that  the  rule 
stated  in  the  text  is  true  notwithstanding 
the  fact  that  the  money  deposited  was  turned 
over  to  the  owner.  St.  Louis,  etc.,  R.  Co.  v. 
Knapp,  160  Mo.  396,  61  S.  W.  300  [distin- 


guishing St.  Louis,  etc.,  R.  Co.  i\  Lewright, 
113  Mo.  660].  But  in  Wisconsin  it  has  been 
held  that  if  the  money  has  been  paid  into 
court  and  has  been  withdrawn  by  the  owner 
on  giving  bond,  the  condemning  party  is 
entitled  to  recover  interest  upon  the  amount 
by  which  the  award  is  decreased,  such  in- 
terest to  run  from  the  date  on  which  the 
owner  withdrew  the  deposit.  Watson  r.  Mil- 
waukee, etc.,  R.  Co.,  57  Wis.  332,  15  N.  W. 
468. 

99.  Berggren  v.  Fremont,  etc.,  R.  Co.,  23 
Nebr.  620,  37  N.  W.  470. 

1.  Donaldson  v.  Pennsylvania  R.  Co.,  15 
Wkly.  Notes  Cas.  (Pa.)  312;  Ross  v.  Penn- 
sylvania R.  Co.,  14  Wkly.  Notes  Cas.  (Pa.) 
143. 

2.  National  Docks,  etc..  Connecting  R.  Co. 
V.  Pennsylvania  R.  Co.,  54  N.  J.  Eq.  142,  33 
Atl.  860.  See  also  Matter  of  New  York,  etc.. 
Bridge,  137  N.  Y.  95,  34  N.  E.  1054. 

3.  Plum  V.  Kansas  City,  101  Mo.  525,  14 
S.  W.  557,  10  L.  R.  A.  371.  If  the  land 
has  been  of  actual  value  to  the  owner  while 
in  his  possession  and  used  by  him  between 
the  time  of  filing  the  award  and  the  assess- 
ment by  the  jury,  the  amount  of  such  value 
should  be  ascertained  by  the  jury,  or  court 
if  the  matter  is  tried  without  a  jury,  and 
deducted  from  the  interest  allowed.  Warren 
r.  j^'irst  Div.  St.  Paul,  etc.,  R.  Co.,  21  Minn. 
424. 

4.  Hamerslev  v.  New  York,  07  Barb.  (N.  Y.) 
35;  In  re  Second  St.,  66  Pa.  St.  132  [distin- 
guishing Pennsylvania  R.  Co.  r.  Cooper,  58 
Pa.  St."  408].  in  State  v.  Humes,  34  Wash. 
347,  75  Pac.  348,  it  was  held  that  where  a 
judgment  was  rendered  in  favor  of  a  land- 
owner for  property  taken  by  a  city  for  public 
use,  the  landowner  was  not  entitled  to  interest 
on  the  judgment  after  its  rendition  while  he 
remained  in  actual  possession  and  had  the 
rents  and  profits  of  the  land,  in  the  absence 
of  a  showing  that  such  rents  and  profits  were 
less  than  the  interest. 
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award,  after  the  condemning  j)arty  has  taken  possession,^  which  is  good  against 
all  persons  occuping  it  as  lessees,  grantees,  or  otherwise  ;^  and  this  lien  is  enforce- 
able in  equity,'^  like  a  vendor's  lien.^  In  the  case  of  a  railroad  this  lien  covers 
the  entire  road.^  The  lien  does  not  accrue  until  the  confirmation  of  the  commis- 
sioners' report.^^  The  lien  has  been  held  to  be  on  the  same  footing  as  that  of  an 
ordinary  judgment  at  law  and  expires  in  the  same  time."  The  fact  that  tlie  owner 
permits  the  condemning  j)arty  to  enter  on  the  land  and  construct  the  improve- 
ment does  not,  so  long  as  the  right  to  the  award  is  not  released,  amount  to  a 
waiver  of  the  lien.^^ 

12.  Enforcement  of  Award  or  Judgment.  It  is  intended  to  notice  here^^  only 
those  means  of  enforcing  the  judgment  which  are  of  the  same  nature  as  those 


5.  Illinois. —  Epling  v.  Dickson,  170  111. 
329,  48  N.  E.  1001. 

Maine. —  Pierce  v.  Knapp,  34  Me.  402 ; 
Knapp  V.  Clark,  30  Me.  244. 

Missouri. —  Provolt  u.  Chicago,  etc.,  R.  Co., 
69  Mo.  633. 

New  Jersey. —  Frelinghuysen  v.  Central  R. 
Co.,  28  N.  J.  Eq.  388. 

ISJew  York. —  Fisher  v.  New  York,  67  N.  Y. 
73. 

Ohio. —  Fries  r.  Wheeling,  etc.,  R.  Co.,  56 
Ohio  St.  135,  46  N.  E.  516. 

Pennsylvania. —  Buffalo,  etc.,  R.  Co.  v.  Har- 
vey, 107  Pa.  St.  319. 

Texas. —  St.  Louis,  etc.,  R.  Co.  v.  Hender- 
son, 86  Tex.  307,  24  S.  W.  381. 

Vermont. — Bridgman  v.  St,  Johnsbury,  etc., 
R.  Co.,  58  Vt.  198,  2  Atl.  467 ;  Adams  v.  St. 
Johnsbury  R.  Co.,  57  Vt.  240 ;  Kittell  f.  Mis- 
sisquoi  R.  Co.,  56  Vt.  96. 

Virginia. —  Southern  R.  Co.  v.  Gregg,  101 
Va.  308,  43  S.  E.  570. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  644. 

Neither  the  ownership  nor  the  title  is  vested 
until  payment,  and  a  conveyance  by  one  hav- 
ing the  title,  after  a  judgment  is  entered  and 
before  possession  is  taken  or  payment  made, 
passes  the  property  with  all  rights  and  bur- 
dens appurtenant  thereto.  Price  f.  Engel- 
king,  58  111.  App.  547. 

Under  Ohio  Rev.  St.  §  6448,  a  judgment  for 
the  value  of  land  appropriated  by  a  railroad 
company  in  favor  of  an  owner  who  has  taken 
no  proceedings  to  prevent  the  construction  of 
the  road  over  his  land  or  to  obtain  compensa- 
tion is  not  a  lien  on  the  land.  Central  Trust 
Co.  V.  Valley  R.  Co.,  79  Fed.  195. 

6.  Price  v.  Engelking,  58  111.  App.  547; 
Ball  V.  Maysville,  etc.,  R.  Co.,  102  Kv.  486, 
43  S.  W.  731,  19  Ky.  L.  Rep.  1540,  80  Am. 
St.  Rep.  362;  Knapp  v.  Clark,  30  Me.  244; 
Provolt  V.  Chicago,  etc.,  R.  Co.,  69  Mo. 
633. 

Claims  against  an  insolvent  railroad  com- 
pany for  right  of  way  taken  by  condemnation 
have  priority  over  the  necessary  expenses  of 
a  receivership,  operating  expenses,  etc.,  and 
even  over  receiver's  certificates,  although  these 
latter  are  decreed  to  be  a  first  lien  on  the 
road  and  equipment.  Crosby  v.  Morristown, 
etc.,  R.  Co.,  (Tenn.  Ch.  App.  1897)  42  S.  W. 
507. 

Owners  of  land  which  has  been  formally 
appropriated  by  a  railroad  company  have  a 
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lien  for  the  value  as  found  in  the  award, 
which  is  superior  to  that  of  any  prior  or  sub- 
sequent mortgage  given  by  the  company.  Co- 
burn  V.  Sands,  150  Ind.  141,  48  N.  E.  786; 
Easton's  Appeal,  47  Pa.  St.  255;  Western 
Pennsylvania  R.  Co.  v.  Johnston,  59  Pa.  St. 
290. 

7.  Illinois. —  Epling  v.  Dickson,  170  111. 
329,  48  N.  E.  1001. 

New  Jersey, —  Frelinghuysen  v.  New  Jer- 
sey Cent.  R.  Co.,  28  N.  J.  Eq.  388. 

Ohio. —  Fries  v.  Wheeling,  etc.,  R.  Co.,  56 
Ohio  St.  135,  46  N.  E.  516. 

Pennsylvania. —  Buffalo,  etc.,  R.  Co.  v.  Har- 
vey, 107  Pa.  St.  319. 

Vermont. — Bridgman  v.  St.  Johnsbury,  etc., 
R.  Co.,  58  Vt.  198,  2  Atl.  467 ;  Adams  v.  St. 
Johnsbury,  etc.,  R.  Co.,  57  Vt.  240;  Kittell 
V.  Missisquoi,  etc.,  R.  Co.,  56  Vt.  96. 

Virginia. —  Southern  R.  Co.  v.  Gregg,  101 
Va.  308,  43  S.  E.  570. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  644. 

8.  Ball  V.  Maysville,  etc.,  R.  Co.,  102  Kv. 
486,  43  S.  W.  731,  19  Ky.  L.  Rep.  1540,  80 
Am.  St.  Rep.  362;  Coe  v.  New  Jersev  Mid- 
land R.  Co.,  31  N.  J.  Eq.  105;  Bridgman  v. 
St.  Johnsbury,  etc.,  R.  Co.,  58  Vt.  198,  2  Atl. 
467;  State  v.  Mills,  29  Wis.  322;  St.  Ger- 
mans V.  Crystal  Palace  R.  Co.,  L.  R.  11  Eq. 
568,  24  L.  T.  Rep.  N.  S.  288,  19  Wkly.  Rep. 
584.  See  also  Wing  v.  Tottenham,  etc.,  R. 
Co.,  L.  R.  3  Ch.  740,  37  L.  J.  Ch.  654,  16 
Wkly.  Rep.  1098;  Walker  v.  Ware,  etc.,  R. 
Co.,  L.  R.  1  Eq.  195,  35  Beav.  52,  12  Jur. 
N.  S.  18,  35  L.  J.  Ch.  94,  13  L.  T.  Rep.  N.  S. 
517,  14  Wkly.  Rep.  158;  Sutton  v.  Hoylake 
R.  Co.,  20  L.  T.  Rep.  N.  S.  214;  Heriot  v. 
London,  etc.,  R. '  Co.,  16  L.  T.  Rep.  N.  S. 
473. 

9.  Ball  v.  Maysville,  etc.,  R.  Co.,  102  Ky. 
486,  43  S.  W.  731,  19  Ky.  L.  Rep.  1540,  80 
Am.  St.  Rep.  362. 

10.  Fisher  v.  New  York,  67  N.  Y.  73. 

11.  Dickson  v.  Epling,  61  111.  App.  78; 
Pierce  v.  Knapp,  34  Me.  402. 

12.  Kittell  V.  Missisquoi,  etc.,  R.  Co.,  56 
Vt.  96;  Kendall  v.  Missisquoi,  etc.,  R.  Co., 
55  Vt.  438 ;  Southern  R.  Co.  v.  Gregg,  101  Va. 
30'8,  43  S.  E.  570. 

13.  The  remedies  which  are  open  to  the 
owner  for  the  recovery  of  the  damages  as- 
sessed, or  by  which  he  may  compel  the  pay- 
ment of  the  compensation  for  his  land,  are 
hereinafter  considered.    See  infra,  XII,  B,  2. 
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employed  in  enforcing  ordinary  civil  judgments, of  which  the  first  and  most 
common  is  tlie  levy  of  an  execution/^  the  weight  of  authority  being  that,  when 
the  damages  have  been  assessed,  and  the  award  has  been  confirmed  by  the  court, 
this  constitutes  a  judgment  for  the  amount  in  favor  of  the  owner  which  may  be 
enforced  by  execution, and  the  condemning  party  is  not  entitled  to  a  stay.^'^ 
The  judgment  cannot  be  enforced  by  a  warrant  of  distress.^^ 

0.  Dismissal  OP  Abandonment  of  Proceeding's — l.  Right  to  Discontinue 
—  a.  In  General.  In  the  absence  of  any  statutory  provision  showing  a  legisla- 
tive intent  to  the  contrary,^^  the  condemning  party  may  discontinue  the  con- 
demnation proceedings  at  any  time  before  the  right  of  the  property-owner  to 
compensation  or  damages  has  become  complete.^^    The  proceedings  may  be  dis- 


14.  See  Monroe  County  r.  State,  156  Ind. 
650,  60  N.  E.  344  (proceeding  under  the 
Indiana  highway  act  of  March  7,  1895)  ;  In 
re  Rhinebeck,  etc.,  R.  Co.,  67  N.  Y.  242 
\affirming  8  Hun  34]  (proceedings  under 
N.  Y.  Laws  (1850),  c.  140)  ;  State  v.  Humes, 
34  Wash.  347,  75  Pac.  348. 

Defenses  in  proceedings  to  enforce  judg- 
ment.—  In  proceedings  to  enforce  a  judg- 
ment the  condemning  party  will  not  be  per- 
mitted to  show  that  a  part  of  the  land  em- 
braced in  the  condemnation  was  public  prop- 
erty, or  that  a  part  only  of  the  land  which 
it  was  proposed  to  condemn  was  actually 
proceeded  against.  South  Chicago  City  R. 
Co.  V.  Chicago,  196  111.  490,  63  N.  E.  1046. 

Enforcement  of  judgment  generally  see 
Judgments. 

15.  North  Branch  Canal  Co.  Hireen,  44 
Pa.  St.  418;  Bellingham  Bay,  etc.,  R.  Co.  v. 
Strand,  14  Wash.  144,  44  Pac.  140,  46  Pac. 
238. 

Execution  generally  see  Executions. 

Failure  to  give  sufficient  bond. —  Where 
the  judgment  provides  that,  unless  the  con- 
demning party  elects  in  thirty  days  to  build 
<3ertain  fences  and  cattle-guards,  and  gives 
bond  in  double  the  assessed  value  of  the  same 
with  sureties,  defendant  may  have  execution, 
the  execution  will  issue  unless  a  sufficient 
bond  is  given.  California  Southern  R.  Co. 
V.  Southern  Pac.  R.  Co.,  65  Cal.  293,  4  Pac.  12. 

16.  State  V.  Withrow,  (Mo.  1891)  24 
'S.  W.  638;  Provolt  v.  Chicago,  etc.,  R.  Co., 
69  Mo.  633 ;  Drath  v.  Burlington,  etc.,  R.  Co., 
15  Nebr.  367,  18  N.  W.  717;  Neal  v.  Pitts- 
burgh, etc.,  R.  Co.,  31  Pa.  St.  19,  2  Grant 
(Pa.)  137;  Davis  v.  North  Pennsylvania  R. 
Co.,  2  Phila.  (Pa.)  146;  Laredo  v.  Benavides, 
(Tex.  Civ.  App.  1894)  25  S.  W.  482.  But 
compare  State  v.  Fort,  180  Mo.  97,  79  S.  W. 
167,  where  the  proceedings  were  on  appeal  to 
the  supreme  court  at  the  instance  of  both 
parties,  the  circuit  court  having  set  aside  the 
verdict  as  excessive. 

An  exception  to  this  rule  is  furnished  in 
Illinois,  where  it  is  held  that  in  a  proceeding 
to  condemn  a  railroad  right  of  way  it  is 
error  to  award  execution  against  the  com- 
pany for  the  assessed  damages  (Springfield, 
etc.,  R.  Co.  V.  Turner,  68  111.  187  ;  St.  Louis, 
etc.,  R.  Co.  r.  Lux,  63  111.  523),  although 
if  the  jury  finds  that  the  land  has  been 
taken  by  the  company,  and  not  merely  that 
it  is  proposed  to  take  it,  it  is  proper  to 


award  execution  on  the  judgment  (Peoria, 
etc.,  R.  Co.  V.  Mitchell,  74  111.  394). 

In  those  jurisdictions  in  which  it  is  held 
that  the  judgment  in  condemnation  proceed- 
ings is  a  conditional  one,  so  that  the  peti- 
tioner may  pay  the  award  and  take  the  prop- 
erty, or  may  abandon  the  proceedings  and 
incur  no  liability  for  the  compensation  fixed, 
a  judgment  for  the  award  and  costs  is  errone- 
ous, if  it  provides  for  its  enforcement  by 
execution.  Dolores  No.  2  Land,  etc.,  Co.  v. 
Hartman,  17  Colo.  138,  29  Pac.  378;  Evans- 
ville,  etc..  Straight  Line  R.  Co.  v.  Fitzpat- 
rick,  10  Ind.  120;  Evansville,  etc.,  Straight 
Line  R.  Co.  r.  Stringer,  10  Ind.  551. 

17.  Harrisburg,  etc.,  R.  Co.  v.  Peffer,  84 
Pa.  St.  295. 

18.  Russell  Mills  v.  Plymouth  County 
Com'rs,  16  Gray  (Mass.)  347;  Com.  v.  Blue- 
Hill  Turnpike  Corp.,  5  Mass.  420.  Contra, 
under  the  Maine  statute,  see  Furbish  i".  Ken- 
nebec County  Com'rs,  93  Me.  117,  44  Atl.  364. 

19.  Simpson  r.  Kansas  City,  111  Mo.  237, 
20  S.  W.  38;  O'Neill  v.  Hudson  Countv,  41 
N.  J.  L.  161 ;  Mabon  v.  Halsted,  39  N.  J.  L. 
640. 

20.  California. —  Eureka,  etc.,  .  R.  Co.  v. 
McGrath,  74  Cal.  49,  15  Pac.  360. 

Illinois. —  Hyde  Park  v.  Dunham,  85  111. 
569;  Meeker  v.  Chicago,  96  111.  App.  23. 

Indiana. —  Brokaw  v.  Terre  Haute,  97  Ind. 
451. 

lovja. —  Hunting  v.  Curtis,  10  Iowa  152. 
See  also  State  v.  Keokuk,  9  Iowa  438. 

Kansas. —  St.  Louis,  etc.,  R.  Co.  v.  Martin, 
29  Kan.  750. 

Kentucky. —  Manion  v.  Louisville,  etc.,  R. 
Co.,  90  Ky.  491,  14  S.  W.  532,  12  Ky.  L.  Rep. 
445. 

Louisiana. —  Mallard  v.  Lafayette,  5  La. 
Ann.  112;  In  re  New  Orleans,  4  Rob.  357. 
See  also  In  re  New  Orleans,  20  La.  Ann.  497. 

Minnesota. —  Kremer  v.  Chicago,  etc.,  R. 
Co.,  51  Minn.  15,  52  N.  W.  977,  38  Am.  St. 
Rep.  468;  Wilcox  v.  St.  Paul,  etc.,  R.  Co., 
35  Minn.  439,  29  N.  W.  148 ;  Witt  v.  St.  Paul, 
etc.,  R.  Co.,  35  Minn.  404,  29  N.  W.  161. 

Missouri. —  Simpson  v.  Kansas  City,  111 
Mo.  237,  20  S.  W.  38;  St.  Louis  v.  Meintz, 
107  Mo.  611,  18  S.  W.  30;  State  v.  Hug,  44 
Mo.  116;  St.  Joseph  v.  Hamilton,  43  Mo.  282; 
North  Missouri  R.  Co.  v.  Lackland,  25  Mo. 
515. 

New  Hampshire. —  Jones  v.  Whittemore,  70 
N.  H.  284,  47  Atl.  259. 
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continued  as  to  one  or  more  of  several  owners  whose  property  it  was  proposed  to 
condeinn,^^  unless  this  is  precluded  by  some  statutory  provision.'^^  But  the  con- 
demning party  cannot,  while  persisting  in  the  avowal  of  its  purpose  to  condemn 
the  land,  withdraw  from  the  inquisition  and  the  judgment  thereon  because  dis- 
satisfied with  the  result,  in  order  to  seek  by  other  methods  to  procure  a  smaller 
valuation  of  the  desired  property,^^  nor  can  a  city  abandon  an  improvement  to 
the  injury  of  a  person  who  has  appealed  from  an  assessment,  where  it  has  paid 


2Vet(7  Jersey. —  O'Neill  v.  Hudson  County,  41 
N.  J.  L.  161;  Mabon  v.  Halsted,  39  N.  J.  L. 
640. 

Vew  York. —  In  re  Military  Parade  Ground, 
60  N.  Y.  319;  Hudson  River  R.  Co.  v.  Out- 
water,  3  Sandf .  689 ;  Onondaga  County  v. 
White,  38  Misc.  587,  77  N.  Y.  Suppl.  1074; 
Browning  v.  Collis,  21  Misc.  155,  47  N.  Y. 
Suppl.  76;  New  York,  etc.,  R.  Co.  v.  Thorne, 
1  How.  Pr.  N.  S.  190;  People  v.  Brooklyn, 
1  Wend.  318,  19  Am.  Dec.  502.  See  also 
Matter  of  Munson,  9  N.  Y.  St.  126. 

Ohio. —  Dayton,  etc.,  R.  Co.  v.  Marshall,  11 
Ohio  St.  497. 

Pennsylvania. —  Moravian  Seminary  V. 
Bethlehem  Borough,  153  Pa.  St.  583,  26  Atl. 
237;  In  re  Penn  Alley,  1  Pa.  Dist.  141;  Mar- 
shall V.  Grove,  10  Pa.  Co.  Ct.  532. 

West  Virginia. —  Barbour  County  Ct.  v. 
Hall,  51  W.  Va.  269,  41  S.  E.  119. 

Wisconsin. —  Van  Valkenburgh  v.  Mil- 
waukee, 43  Wis.  574. 

United  States. —  U.  S.  v.  Oregon  R.,  etc., 
Co.,  16  Fed.  524,  9  Sawy.  61. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  648. 

The  courts  will  not  coerce  a  corporation  to 
adopt  the  condemnation  of  property  for  pub- 
lic use,  even  at  the  instance  of  the  owners. 
State  V.  Graves,  19  Md.  351,  81  Am.  Dec. 
639.  See  also  In  re  New  Orleans,  20  La.  Ann. 
497. 

Abandonment  of  condemnation  proceedings 
is  not  analogous  to  a  nonsuit  in  an  ordinary 
civil  action.  Denver,  etc.,  R.  Co.  v.  Lamborn, 
8  Colo.  380,  8  Pac.  582. 

Election  final. —  An  election  either  to  pur- 
sue or  to  abandon  the  condemnation  after 
the  price  has  been  fixed  is  final,  and  no  right 
of  reconsideration  remains.  Mabon  v.  Hal- 
sted, 39  N.  J.  L.  640.  But  compare  Cornwall 
t:  Louisville,  etc.,  R.  Co.,  104  Ky.  29,  46 
S.  W.  685,  20  Ky.  L.  Rep.  373. 

Quashing  proceedings  where  no  title  ac- 
quired.—  Wliere  after  proceedings  have  been 
taken  to  condemn  land  for  the  use  of  the 
state,  the  damages  have  been  assessed,  and 
a  decree  of  condemnation  entered,  it  appears 
that  the  state  has  acquired  no  title  by  the  de- 
cree, the  court  should,  on  motion  of  the  attor- 
ney-general, quash  all  the  proceedings,  and 
order  the  money  to  be  refunded  to  the  state. 
Stanford  v.  Worn,  27  Cal.  171. 

Error  in  refusing  to  permit  a  dismissal  is 
not  waived  by  filing  cross  petitions  for  the 
assessment  of  damages,  or  a  failure  to  file 
a  motion  for  a  new  trial  or  in  arrest  of  judg- 
ment, before  the  judgment  assessing  the  dam- 
ages is  entered.  Harvey  v.  Aurora,  etc.,  R. 
Co.,  174  III.  295,  51  N.  E.  163. 

[XI.  0,  1.  a] 


Motion  addressed  to  discretion  of  court. — 

Where,  in  an  action  for  the  recovery  of  land 
unlawfully  occupied  by  a  railway  company, 
the  latter  in  its  answer  asks  for  an  assess- 
ment of  the  damages  for  the  appropriation 
thereof,  under  the  statute,  it  is  entitled  to 
abandon  or  dismiss  such  application  at  any 
time  before  the  final  submission  of  the  case. 
But  where  it  fails  to  assert  such  right,  and 
asks  to  amend  its  answer,  or  for  leave  to 
dismiss  or  abandon  such  application  for  an 
assessment  of  damages,  and  the  motion  is 
treated  and  disposed  of  as  one  addressed  to 
the  discretion  of  the  court,  it  will  be  so 
treated  in  the  supreme  court,  and  the  decision 
of  the  trial  court  will  not  be  interfered  with, 
except  in  case  of  abuse  of  discretion.  Kre- 
mer  v.  Chicago,  etc.,  R.  Co.,  51  Minn.  15,  52 
N.  W.  977,  38  Am.  St.  Rep.  468. 

Where  the  owner  institutes  proceedings  for 
the  assessment  of  damages,  and  the  trial  has 
begun,  he  cannot  discontinue.  Worcester  v. 
Lakeside  Mfg.  Co.,  174  Mass.  299,  54  N.  E. 
833. 

Withdrawal  of  plea  for  condemnation  in 
proceedings  by  owner. —  Where  a  company,  in 
accordance  with  statutory  authorization,  has 
sought  to  condemn  lands  in  proceedings  by 
the  owner  to  recover  the  land  or  its  value,  it 
cannot  withdraw  its  plea  for  condemnation 
in  so  far  as  it  affects  plaintift's  right  to  re- 
cover under  the  admission  of  title,  but  full 
effect  should  be  given  to  the  abandonment  of 
the  plea  in  so  far  as  the  condemnation  of  the 
property  is  concerned.  Texas,  etc.,  R.  Co.  r. 
Ford,  9  Tex.  Civ.  App.  557,  30  S.  W.  372. 
And  see  Gulf  Coast,  etc.,  R.  Co.  v.  Poin- 
dexter,  70  Tex.  98,  7  S.  W.  316. 

21.  Long  V.  Louisville,  98  Ky.  67,  32  S.  W. 
271,  17  Ky.  L.  Rep.  642;  Myers  V.  South 
Bethlehem,  149  Pa.  St.  85,  24  Atl.  280. 

22.  Wheeler  v.  Fitchburg,  150  Mass.  350, 
23  N.  E.  207,  holding  that  under  the  Massa- 
chusetts statute  which  declares  that,  where  a 
way  is  laid  out  over  the  lands  of  several  per- 
sons, an  entry  for  the  purpose  of  constructing 
any  part  of  the  way  is  to  be  deemed  a  taking 
possession  of  all  the  lands,  the  discontinuance 
of  a  portion  of  the  way  after  the  entry  on  any 
portion  does  not  cut  off  the  owner's  right  to 
damages  for  the  taking  of  land  in  the  portion 
so  discontinued,  although  the  entry  itself  was 
not  on  his  land. 

23.  District  of  Columbia  v.  Prospect  Hill 
Cemetery,  5  App.  Cas.  (D.  C.)  497. 

The  abandonment  must  be  in  good  faith, 
and  must  be  a  complete  surrender  of  the 
project  so  far  as  the  land  involved  is  con- 
cerned. Robertson  v.  Hartenbower,  (Iowa 
1903)  94  N.  W.  857.   A  municipality  cannot. 
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damages,  collected  benefits,  and  made  the  improvement  wholly  or  in  part.^''  And 
where  an  abandonment  of  the  proceedings  would  violate  a  contract  made  with 
the  owner  it  will  not  be  allowed.'^^ 

b.  Stage  of  Proceedings  at  Which  Right  May  Be  Exercised.  The  condenma- 
tion  proceedings  may  be  dismissed  or  abandoned  at  any  time  prior  to  final  jndg- 
ment,^^  or  final  confirmation  of  the  report  of  the  commissioners  or  appraisers 
appointed  to  assess  damages  or  compensation,^'^  or  before  the  compensation  has 
been  paid  or  deposited  in  the  manner  provided  by  law,^^  or  the  right  of  the  prop- 
erty-owner to  compensation  has  otherwise  become  vested.^^  The  proceeding  may 
be  abandoned  even  after  the  damages  are  assessed,^  and  a  reasonable  opportunity 
should  be  given,  after  the  price  of  the  land  is  fixed,  for  the  petitioner  to  reject 
the  award  and  abandon  the  proceeding.^^  The  riglit  to  abandon  is  not  lost  by  the 
taking  of  an  appeal  by  either  the  condemning  party  or  the  owner.^^    But  after  a 


under  the  pretense  of  abandonment,  repeal  the 
ordinance  ordering  an  improvement,  and  then 
take  possession  of  the  premises  condemned, 
and  use  them  for  the  purpose  contemplated 
by  the  repealed  ordinance  and  the  condemna- 
tion proceedings,  thus  defeating  the  right  of 
the  property-owner  as  adjudicated  in  the  con- 
demnation proceedings.  Evanston  f.  Clark, 
77  111.  App.  234. 

24.  Shannahan  v.  Waterbury,  63  Conn. 
420,  28  Atl.  611. 

25.  Bardstown,  etc.,  Turnpike  Co.  r.  Nel- 
son County,  109  Ky.  800,  00  S.  W.  862,  22 
Ky.  L.  Rep.  1457. 

26.  North  Missouri  R.  Co.  v.  Lackland,  25 
Mo.  515;  In  re  Waynesboro  School  Dist.,  1 
Pa.  Co.  Ct.  422. 

27.  In  re  Jersey  City  Water  Com'rs,  31 
N.  J.  L.  72,  86  Am.  Dec.  199 ;  In  re  Military 
Parade  Ground,  60  N.  Y.  319  laffirming  2 
Hun  374,  4  Thomps.  &  C.  671,  48  How.  Pr. 
285]  ;  In  re  Syracuse,  etc.,  R.  Co.,  4  Hun 
(N.  Y.)  311;  In  re  Wall  St.,  17  Barb.  (N.  Y.) 
617;  New  York,  etc.,  R.  Co.  f.  Thorne,  1 
How.  Pr.  N.  S.  (N.  Y.)  190;  In  re  Anthony 
St.,  20  Wend.  (N.  Y.)  618,  32  Am.  Dec.  608; 
New  York  v.  Mapes,  6  Johns.  Ch.  (N.  Y.) 
46;  In  re  Penn  Alley,  1  Pa.  Dist.  141. 

Filing  plat. —  Since  no  title  is  acquired  to 
land  sought  to  be  condemned  for  a  parade 
ground  in  New  York  city  by  simply  making 
and  filing  the  map  and  survey  required  by 
statute,  the  department  of  public  parks  may 
discontinue  such  proceedings  at  any  time  be- 
fore the  confirmation  of  the  assessment,  not- 
withstanding the  filing  of  a  plat.  In  re  Mili- 
tary Parade  Ground,  60  N.  Y.  319  [affirming 
2  Hun  374,  4  Thomps.  &  C.  671,  48  How.  Pr. 
285]. 

28.  Denver,  etc.,  R.  Co.  v.  Lamborn,  8  Colo. 
380,  8  Pac.  582;  Kadish  v.  Chicago,  (HI. 
1886)  6  N.  E.  467;  Chicago  v.  Barbian,  80 
111.  482;  Peoria,  etc.,  R.  Co.  v.  Rice,  75  111. 
329;  Norris  v.  Baltimore,  44  Md.  598;  Mer- 
rick V.  Baltimore,  43  Md.  219;  State  v. 
Graves,  19  Md.  351,  81  Am.  Dec.  639;  Graff 
V.  Baltimore,  10  Md.  544;  Stacey  v.  Vermont 
Cent.  R.  Co.,  27  Vt.  39. 

29.  In  re  Washington  Park,  56  N.  Y.  144, 

2  Thomps.  &  C.  637  [reversing  15  Abb.  Pr. 
N.  S.  148]  :  Hudson  River  R.  Co.  v.  Cutwater, 

3  Sandf.  (N.  Y.)  689;  Matter  of  Yonkers,  12 


N.  Y.  St.  567;  People  r.  Brooklyn,  1  Wend. 
(N.  Y.)  318,  19  Am.  Dec.  502. 

30.  Colorado. —  Denver,  etc.,  R.  Co.  v.  Lam- 
born, 8  Colo.  380,  8  Pac.  582. 

Illinois. —  Kadish  v.  Chicago,  (1886)  6 
N.  E.  467;  People  v.  Highway  Com'rs,  88 
111.  141;  Chicago  v.  Barbian,  80  111.  482;  San- 
gamon County  V.  Brown,  13  111.  207. 

Iowa. —  Gear  v.  Dubuque,  etc.,  R.  Co.,  20 
Iowa  523,  89  Am.  Dec.  550;  Burlington,  etc., 
R.  Co.  V.  Sater,  1  Iowa  421. 

Kentucky. —  Manion  v.  Louisville,  etc.,  R. 
Co.,  90  Ky.  491,  14  S.  W.  532,  12  Ky.  L.  Rep. 
445. 

New  York. —  New  York,  etc.,  R.  Co.  v. 
Thorne,  1  How.  Pr.  N.  S.  190. 

Pennsylvania. — Funk  f.  Waynesboro  School 
Dist.,  (1886)  10  Atl.  427:  In  re  Wavnesboro 
School  Dist.,  1  Pa.  Co.  Ct.  422;  Roberts  v. 
Germantown  R.  Co.,  11  Pittsb.  L^g.  J.  278. 

West  Virginia. —  Barbour  County  Ct.  v. 
Hall,  51  W.  Va.  269,  41  S.  E.  119. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain,'* 
§  649. 

31.  Illinois. —  People  v.  Highway  Com'rs, 
88  111.  141 ;  Sangamon  County  v.  Brown,  IS 
HI.  207. 

Iowa. —  State  v.  Keokuk,  9  Iowa  438. 
Louisiana. —  In  re  New  Orleans,   20  La. 
Ann.  497. 

Maryland. —  State  v.  Graves,  19  Md.  351, 
81  Am.  Dec.  639. 

Minnesota. —  State  Park  Com'rs  v.  Henry, 
38  Minn.  266,  36  N.  W.  874. 

New  Jersey. —  O'Neill  v.  Hudson  County, 
41  N.  J.  L.  161;  Mabon  v.  Halsted,  39 
N.  J.  L.  640. 

New  York. —  Hudson  River  R.  Co.  v.  Out- 
water,  3  Sandf.  689. 

United  States. —  U.  S.  v.  Oregon  R.,  etc., 
Co.,  16  Fed.  524,  9  Sawy.  61. 

If  the  court  increases  the  award,  the  com- 
pany should  have  a  reasonable  time  after 
the  order  is  made  to  decide  whether  or  not 
it  will  abandon  the  proceedinijs.  Duluth  r. 
Lindberg,  70  Minn.  132,  72  N.^W.  967. 

32.  California. —  South  California  Moun- 
tain Water  Co.  v.  Cameron,  141  Cal.  283,.  74 
Pac.  838;  Pool  v.  Butler,  141  Cal.  46,  74 
Pac.  444. 

Colorado. — Denver,  etc.,  R.  Co.  v.  Lamborn, 
8  Colo.  380,  8  Pac.  582. 
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final  judgment  of  condemnation  has  been  entered,^^  or  the  amount  of  compensa- 
tion has  been  finally  fixed  and  judgment  therefor  rendered,^^  or  in  any  other  way 
the  landowner  has  acquired  a  vested  right  to  compensation,^^  as  where  the  same 


Indiana. —  Brokaw  v.  Terre  Haute,  97  Ind. 
451. 

Iowa. —  Burlington,  etc.,  R.  Co.  v.  Sater,  1 
Iowa  421. 

New  Hampshire. — Clarke  v.  Manchester,  56 
N.  H.  502. 

Wisconsin. —  Wright  v.  Wisconsin  Cent.  R. 
Co.,  29  Wis.  341. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  649. 

Proceedings  may  be  dismissed  after  verdict 
on  appeal.  Brokaw  v.  Terre  Haute,  97  Ind. 
451.  But  see  Drath  v.  Burlington,  etc.,  R. 
Co.,  15  Nebr.  367,  18  N.  W.  717. 

Although  the  damages  have  been  agreed 
upon  between  the  owner  and  the  condemning 
party,  on  appeal  the  proceedings  may  be  dis- 
continued. People  V.  Highway  Com'rs,  88 
111.  141. 

Partial  abandonment. —  A  city  may,  after 
an  appeal  from  an  award  of  damages  for  tak- 
ing a  street,  discontinue  a  portion  of  the 
street,  or  the  proceedings  may  be  further 
prosecuted  for  the  purpose  of  having  the 
damages  assessed  for  so  much  of  the  street 
as  was  not  discontinued.  Curtis  v.  Port- 
land, 60  Me.  55. 

33.  Chicago,  etc.,  R.  Co.  v.  Chicago,  148 
111.  179,  36  N.  E.  72;  Duncan  v.  Louisville, 
8  Bush  (Ky.)  98;  Matter  of  Washington 
Park,  15  Abb.  Pr.  N.  S.  (N.  Y.)  148.  In  the 
case  last  cited  it  was  held  that  an  adjudica- 
tion of  the  necessity  or  propriety  of  taking 
the  land  determines  the  rights  of  the  respec- 
tive parties,  subject  to  the  further  proceed- 
ings to  fix  the  compensation,  and  that 
after  such  adjudication  the  applicant  can- 
not discontinue  without  the  consent  of  the 
landowners. 

Where  the  condemning  party  acquires  no 
right  to  enter  until  the  damages  are  actually 
paid  or  tendered,  it  has  been  held  that  the 
right  of  the  owner  to  the  compensation  does 
not  attach  until  the  entry  of  the  corporation 
on  the  condemned  land,  and  hence  the  cor- 
poration may  abandon  the  proceedings  even 
after  the  judgment  if  it  has  not  taken  pos- 
session of  the  premises.  Manion  v.  Louis- 
ville, etc.,  R.  Co.,  90  Ky.  491,  14  S.  W.  532, 
12  Ky.  L.  Rep.  445.  See  also  Evanston  v. 
O'Leary,  70  111.  App.  124. 

34.  People  v.  Syracuse,  78  N.  Y.  56,  where 
the  award  became  final  through  an  omission 
to  appeal  within  the  time  allowed.  See  also 
Myers  v.  South  Bethlehem,  149  Pa.  St.  85,  24 
Atl.  280  [distAnguishing  State  v.  Graves,  19 
Md.  351,  81  Am.  Dec.  639]. 

After  confirmation  of  the  commissioner's 
report  in  proceedings,  under  the  general  rail- 
road act,  to  condemn  lands  for  railroad  pur- 
poses, the  rights  of  the  parties  become 
vested,  and  the  corporation  cannot  escape 
payment  of  the  award  by  abandonment  of 
the  proceedings.  In  re  Rhinebeck,  etc.,  R. 
Co.,  67  N.  Y.  242  [affirming  8  Hun  34]  ;  Lent 
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V.  New  York,  etc.,  R.  Co.,  55  Hun  (N.  Y.) 
180,  7  N.  Y.  Suppl.  729. 

35.  Illinois. —  Chicago,  etc.,  R.  Co.  v.  Chi- 
cago, 148  111.  479,  36  N.  E.  72. 

Iowa. —  Burlington,  etc.,  R.  Co.  v.  Safer,  1 
Iowa  421.  But  compare  Gear  v.  Dubuque, 
etc.,  R.  Co.,  20  Iowa  523,  89  Am.  Dec.  550. 

Kentucky.  —  Duncan  v.  Louisville,  8  Bush 
98. 

Louisiana. —  In  re  New  Orleans,  20  La. 
Ann.  394;  In  re  New  Orleans,  4  Rob.  357. 

Missouri. —  North  Missouri  R.  Co.  v.  Lack- 
land, 25  Mo.  515. 

Nebraska. —  Drath  v.  Burlington,  etc.,  R. 
Co.,  15  Nebr.  367,  18  N.  W.  717. 

New  Jersey. —  In  re  Jersey  City  Water 
Com'rs,  31  N.  J.  L.  72,  86  Am.  Dec.  199. 

New  York. —  People  v.  Syracuse,  78  N.  Y. 
56;  In  re  Rhinebeck,  etc.,  R.  Co.,  67  N.  Y. 
242  [affirming  8  Hun  34]  ;  In  re  Syracuse, 
etc.,  R.  Co.,  4  Hun  311;  In  re  Wall  St.,  17 
Barb.  617;  Hudson  River  R.  Co,  v.  Cutwater, 
3  Sandf,  689;  In  re  Anthony  St.,  20  Wend. 
618,  32  Am.  Dec.  608;  New  York  v.  Mapes, 
6  Johns.  Ch.  46. 

Pennsylvania. —  Wood  v.  State  Insane  Hos- 
pital, 164  Pa,  St,  159,  30  Atl,  237. 

Wisconsin. —  Milwaukee,  etc.,  R.  Co.  v. 
Stolze,  101  Wis.  91,  76  N.  W.  1113. 

Election  to  procure  confirmation. —  If  a 
railroad  company  elects,  after  the  report  of 
the  commissioners  is  filed,  to  proceed  and 
procure  the  confirmation  of  the  report,  the 
relation  of  vendor  and  vendee  is  established, 
and  the  company  is  bound  to  pay  the  award. 
Lent  V.  New  York,  etc.,  R.  Co.,  55  Hun  (N,  Y,) 
180,  7  N,  Y.  Suppl.  729, 

A  judgment  irregularly  entered  on  the  day 
when  the  verdict  was  rendered,  being  a  nul- 
lity, cannot  stand  in  the  way  of  a  motion 
for  a  discontinuance  of  the  proceedings.  Mo- 
ravian Seminary  v.  Bethlehem,  153  Pa,  St. 
583,  26  Atl.  237. 

36.  Colorado. —  Denver,  etc.,  R.  Co.  v.  Lam- 
born,  8  Colo.  380,  8  Pac.  582. 

Connecticut. —  Shannahan  v.  Waterbury,  63 
Conn.  420,  28  Atl.  611. 

Indiana. —  Lafayette  v.  Shultz,  44  Ind.  97. 

Kentucky. — ■  See  Manion  r,  Louisville,  etc, 
R.  Co.,  90  Ky.  491,  14  S.  W.  532,  12  Ky.  L. 
Rep.  445. 

Maine. —  Furbish  v.  Kennebec  County,  93 
Me.  117,  44  Atl.  364. 

New  York. —  Buell  v.  Lockport,  1 1  Barb. 
602;  Hawkins  r.  Rochester,  1  Wend.  53,  19 
Am.  Dec.  462, 

Pennsylvania. —  Wood  v.  State  Insane  Hos- 
pital, 164  Pa.  St.  159,  30  Atl,  237  (holding 
that  this  rule  applies  not  only  to  railroad 
corporations,  but  also  to  municipal  and 
quasi-municipal  corporations)  ;  Moravian 
Seminary  v.  Bethlehem,  153  Pa.  St,  583,  26 
Atl.  237. 

See  18  Cent,  Dig,  tit.  "Eminent  Domain," 
§§  649,  655. 
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has  been  paid  or  deposited  according  to  law  for  his  benefit,^'^  the  condemning  party 
cannot  abandon  the  proceedings  so  as  to  deprive  the  owner  of  his  right  to  the 
compensation  awarded,^^  especially  where  the  damages  are  limited  to  those  actually 
sustained.^^  The  right  to  abandon  or  dismiss  a  proceeding  is  not  lost  by  taking 
possession  of  the  property  under  statutory  authority  pending  the  proceedings,^ 
or  by  a  mere  entry  to  Jay  out  the  improvement,^^  or  a  mere  wrongful  or  unlawful 
taking  of  possession  ;  but  it  has  been  held  that  if  by  the  owner's  express  or 
implied  consent  the  property  is  taken  or  damaged  before  compensation  is  made, 
the  owner  has  a  vested  right  in  the  compensation,^^  and  where  the  statutes  of  the 
state  are  such  that  the  taking  of  possession  of  the  land  gives  the  owner  a  vested 
right  to  compensation  therefor  (as  distinguished  from  damages  for  the  temporary 
disseizin),  the  taking  of  possession  does  deprive  the  condemning  party  of  any  right 
to  subsequently  escape  payment  of  the  compensation  by  abandoning  or  dismissing 
the  proceedings.'"  Where  the  statute  fixes  a  period  within  which  the  petitioner 
must  discontinue  or  lose  his  right  to  do  so,  it  may  abandon  at  any  time  prior  to  the 
expiration  of  such  period. 


When  rights  fixed. —  In  proceedings  to  ac- 
quire lands  for  public  use  under  a  statute 
allowing  this  to  be  done  in  invitum  on  mak- 
ing compensation,  an  adjudication  of  the 
necessity  or  propriety  of  taking  certain  lands 
determines  the  right  of  the  respective  parties 
subject  to  the  further  proceedings  to  fix  the 
compensation,  and  after  such  adjudication 
the  applicants  cannot  discontinue,  nor  should 
the  court  permit  them  to  discontinue  without 
the  consent  of  the  landowner.  In  re  Wash- 
ington Park,  15  Abb.  Pr.  N.  S.  (N.  Y.)  148. 
Where  an  injunction  obtained  by  an  abut- 
ting owner  to  restrain  the  construction  of  a 
railroad  was  vacated  on  the  condition  that 
defendant  should  stipulate  to  prosecute  the 
work  vigorously  to  completion  and  give  an 
undertaking  to  indemnify  plaintiff  against 
damages,  defendant  could  not  thereafter  dis- 
continue condemnation  proceedings  com- 
menced against  plaintiff,  whether  or  not 
plaintiff  might  reinstate  the  injunction. 
In  re  Southern  Boulevard  R.  Co.,  17  N.  Y. 
Suppl.  828.  In  Missouri  the  owner  of  land 
on  which  a  state  road  is  located  acquires  a 
vested  right  to  the  amount  of  the  award 
as  soon  as  the  report  of  the  commissioners 
is  filed  or  the  verdict  of  a  jury  found,  and  he 
is  entitled  to  a  warrant  therefor,  whether 
the  road  is  actually  opened  or  not.  Wilker- 
son  f.  Buchanan  County,  12  Mo.  328. 

Even  though  title  has  not  vested  in  the 
condemning  party,  if  the  owner's  right  to 
the  amount  awarded  as  compensation  has 
vested,  the  proceedings  cannot  be  discon- 
tinued.   People  V.  Syracuse,  78  N.  Y.  56. 

Discontinuance  of  location  by  joint  board 
of  county  commissioners. —  Where  a  highway 
has  been  duly  located  by  the  joint  adjudica- 
tion and  action  of  the  county  commissioners 
of  several  counties,  their  subsequent  action 
under  the  original  petition  declaring  a  por- 
tion of  such  location  discontinued  because 
the  damages  awarded  to  the  landowners  by 
a  jury  or  committee  were  excessive,  is  un- 
authorized and  void.  Jones  v.  Oxford  County, 
45  Me.  419. 

37.  Colorado. —  Denver,  etc.,  R.  Co.  V.  Lam- 
born,  8  Colo.  380,  8  Pac.  582. 


Illinois. —  Kadish  v.  Chicago,  (1886)  6 
N.  E.  467 ;  Chicago  v.  Barbian,  80  111.  482. 

Indiana. —  Lafayette  v.  Shultz,  44  Ind.  97. 

Missouri. —  Gray  v.  St.  Louis,  etc.,  R.  Co., 
81  Mo.  126. 

New  York. —  Crowner  v.  Watertown,  etc., 
R.  Co.,  9  How.  Pr.  457. 

Pennsylvania. —  Fischer  v.  Catawissa  R. 
Co.,  175  Pa.  St.  554,  34  Atl.  860;  In  re 
W^eatherly  Water  Co.,  7  Pa.  Dist.  561,  21 
Pa.  Co.  Ct.  330. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  649. 

38.  Effect  of  order  of  dismissal. —  An  order 
of  dismissal  can  dispose  only  of  what  was 
then  before  the  court  and  had  not  been  finally 
adjudicated,  and  an  improvident  order  of  dis- 
missal will  not  divest  rights  which  have  be- 
come vested  under  the  proceedings  and  the 
subject-matter  of  which  has  passed  out  of 
the  jurisdiction  of  the  court.  Kennet,  etc., 
R.  Co.  V.  Senter,  83  Mo.  App.  181. 

39.  Smart  v.  Portsmouth,  etc.,  R.  Co.,  20 
N.  H.  233 ;  Clough  r.  Unity,  18  N.  H.  75. 

40.  Denver,  etc.,  R.  Co.  v.  Lamborn,  8 
Colo.  380,  8  Pac.  582;  Brokaw  v.  Terre 
Haute,  97  Ind.  451. 

41.  Funk  V.  Waynesboro  School  Dist., 
(Pa.  1886)  10  Atl.  427;  Roberts  v.  German- 
town  R.  Co.,  11  Pittsb.  Leg.  J.   (Pa.)  278. 

42.  Chicago,  etc.,  R.  Co.  v.  Gates,  120  111. 
86,  11  N.  E.  527. 

43.  Chicago  v.  Barbian,  80  111.  482  [fol- 
lowed in  Kadish  v.  Chicago,  (111.  1886)  6 
N.  E.  467]. 

44.  See  Beale  v.  Pennsylvania  R.  Co.,  86 
Pa.  St.  509. 

Circumstances  not  constituting  a  taking. — ^ 
The  fact  that  people  living  in  the  neighbor- 
hood of  premises  which  are  sought  to  be 
condemned  and  others  having  occasion  to 
pass  that  way  have  been  accustomed  to  drive 
or  walk  over  the  premises  whenever  it  was 
desirable  to  do  so  does  not  constitute  a 
taking  of  possession  by  the  municipality  so 
as  to  prevent  it  from  abandoning  the  pro- 
ceedings.   Rice  V.  Chicago,  57  111.  App.  558. 

45.  Cincinnati  Southern  R.  Co.  v.  Kaas.  9 
Ohio  Dec.  (Reprint)  33,  10  Cine.  L.  Bui.  97 
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e.  Imposition  of  Conditions.  Where  the  condemning  party  seeks  to  discon- 
tinue tlie  proceedings  the  court  may  impose  such  terms  as  under  the  circumstances 
justice  and  fairness  to  the  parties  require.^®  The  payment  of  costs  by  tlie  con- 
demning party  wliich  discontinues  the  proceedings  is  very  commonly  required/^ 
In  a  number  of  cases  the  owner  has  been  allowed  his  expenses  necessarily  incurred 
in  the  matter,*^  including  fees  necessarily  paid  to  counsel  but  the  more  general 
rule  is  that  such  disbursements  are  not  allow^able  unless  authorized  by  statute.^ 

2.  What  Amounts  to  Abandonment.  A  delay  in  prosecuting  the  condemnation 
proceedings  may  amount  to  an  abandonment;^^  but  where  the  owner  appeals 
from  the  award  it  is  incumbent  upon  him  to  prosecute  his  appeal,  and  his  delay 
cannot  be  urged  as  tending  to  show  an  abandonment  by  the  petitioner.^^  Under 
the  statutes  of  some  states  a  failure  of  the  condemning  party  to  pay  the  amount 
of  the  award  within  a  fixed  time  after  the  confirmation  of  the  award  or  the  entry 
of  final  judgment  in  the  condemnation  proceedings  amounts  to  an  abandonment 
of  the  proceedings.^^  A  resolution  of  a  city  council  pursuant  to  charter,  to  aban- 
don proceedings  for  laying  out  a  street,  in  which  damages  have  been  awarded,  is 


[affirming  8  Ohio  Dec.  (Reprint)  642,  9 
Cine.  L.  Bui.  97]  ;  Andrews  v.  Hyde  Park,  20 
Ohio  Cir  Ct.  278,  10  Ohio  Cir.  Dec.'  781. 

46.  Hudson  River  R.  Co.  v.  Cutwater,  3 
Sandf.  (N.  Y.)  689;  Onondaga  County  v. 
White,  38  Misc.  (N.  Y.)  587,  77  N.  Y.  Suppl. 
1074;  New  York,  etc.,  R.  Co.  v.  Thome,  1 
How.  Pr.  N.  S.  (N.  Y.)  190;  Milwaukee,  etc., 
R.  Co.  V.  Stolze,  101  Wis.  91,  76  N.  W. 
1113. 

A  repeal  of  the  ordinance  authorizing  the 
proceeding  or  of  so  much  as  relates  to  the 
property  in  regard  to  which  the  discontinu- 
ance is  allowed  should  be  required  as  a  con- 
dition precedent  to  a  discontinuance  of  the 
condemnation  proceedings  by  a  municipal 
corporation.  Moravian  Seminary  v.  Bethle- 
hem Borough,  153  Pa.  St.  583,  26  Atl.  237. 

47.  Indiana. —  Brokaw  v.  Terre  Haute,  97 
Ind.  451. 

Kentucky. —  Manion  v.  Louisville,  etc.,  R. 
Co.,  90  Ky.  491,  14  S.  W.  532,  12  Ky.  L.  Rep. 
445. 

Missouri. —  State  v.  Hug,  44  Mo.  116; 
North  Missouri  R.  Co.  v.  Reynal,  25  Mo. 
534. 

'New  York. —  In  re  Waverly  Waterworks 
Co.,.  85  N.  Y.  478  [.reversing  16  Hun  57]; 
Hudson  River  R.  Co.  v.  Cutwater,  3  Sandf. 
689. 

Pennsylvania. —  Moravian  Seminary  v. 
Bethlehem  Borough,  153  Pa.  St.  583,  26  Atl. 
237;  In  re  Penn  Alley,  1  Pa.  Dist.  141. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§§  649,  650;  and  Costs,  11  Cyc.  66:  Dis- 
missal AND  Nonsuit,  14  Cyc.  418. 

48.  Missouri. —  Owen  v.  Springfield,  83 
Mo.  App.  557. 

New  York. —  In  re  Waverly  Waterworks 
Co.,  85  N.  Y.  478  [reversing  16  Hun  57]  ; 
In  re  Le  Roy,  35  N.  Y.  App.  Div.  177,  55 
N.  Y.  Suppl.  149  [affirming  23  Misc.  53,  50 
N.  Y.  Suppl.  611]. 

0/iio.— Cincinnati  v.  Thrall,  9  Ohio  S.  & 
C.  PI.  Dec.  251,  6  Ohio  N.  P.  158. 

Pennsylvania. —  Moravian  Seminary  v. 
Bethlehem  Borough,  153  Pa.  St.  583,  26  Atl. 
237;  In  re  Franklin  St.,  14  Pa.  Super.  Ct. 
403. 
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Engla/nd. —  Reg.  v.  Lancashire  Justices, 
4  Wkly.  Rep.  643. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  650. 

49.  St.  Louis  R.  Co.  v.  Southern  R.  Co., 
138  Mo.  591,  39  S.  W.  471;  In  re  Waverly 
Waterworks  Co.,  85  N.  Y.  478  [reversing  16 
Hun  57]  ;  Cincinnati  v.  Thrall,  9  Ohio  S.  & 
C.  PI.  Dec.  251,  6  Ohio  N.  P.  158;  Marshall 
€.  Grove,  10  Pa.  Co.  Ct.  532. 

50.  California. —  Coburn  v.  Townsend,  103 
Cal.  233,  37  Pac.  202;  San  Jose,  etc.,  R.  Co. 
V.  Mayne,  83  Cal.  566,  23  Pac.  522. 

Illinois. —  Chicago  Sanitary  Dist.  v.  Bern- 
stein, 175  111.  215,  51  N.  E.  720. 

Kentucky. —  Owersboro,  etc.,  R.  Co.  f. 
Gray,  14  Ky.  L.  Rep.  79. 

Minnesota. —  Minneapolis,  etc.,  R.  Co.  r. 
Woodworth,  32  Minn.  452,  21  N.  W.  470; 
Bergman  v.  St.  Paul,  etc.,  R.  Co.,  21  Minn. 
533. 

Missouri. —  St.  Louis  v.  Meintz,  107  Mo. 
611,  18  S.  W.  30. 

New  York. —  In  re  New  York,  34  N.  Y. 
App.  Div.  468,  54  N.  Y.  Suppl.  295. 

Ohio. —  Andrews  v.  Hyde  Park,  20  Ohio 
Cir.  Ct.  278,  10  Ohio  Cir.  Dec.  781;  Hvde 
Park  V.  Grant,  9  Ohio  S.  &  C.  PI.  Dee.  723, 
6  Ohio  N.  P.  471. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  650. 

51.  Macon  v.  Owen,  3  Ala.  116  (holding 
that  where  a  writ  of  ad  quod  damnum  is  sued 
out  in  September,  returnable  at  the  next 
term  of  the  orphans'  court  ( sitting  monthly ) , 
and  no  proceedings  are  had  thereon  until 
the  next  February,  it  is  to  be  considered  as 
abandoned)  ;  People  V.  Lewis,  26  How.  Pr. 
(N.  Y.)  378. 

Court  may  dismiss  proceeding  for  want  of 
prosecution.  Colorado  Eastern  R.  Co.  v. 
Union  Pac.  R.  Co.,  94  Fed.  312,  36  C.  C.  A. 
263. 

52.  Bradley  v.  Northern  Pac.  R.  Co.,  33 
Minn.  234,  36  N.  W.  345. 

53.  Alabama  Midland  R.  Co.  v.  Newton, 
94  Ala.  443,  10  So.  89;  Bartleson  r.  Minne- 
apolis, 33  Minn.  468,  23  N.  W.  839;  Minne- 
apolis, etc.,  R.  Co.  V.  Woodworth,  32  Minn. 
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an  effectual  abandonment,  and  is  not  qualified  by  a  subsequent  resolution  adopted 
at  the  same  meeting  instituting  proceedings  for  laying  the  same  street  over  the 
same  lands.^'^  Where  the  condemning  party  deposits  the  condemnation  money  in 
accordance  with  law  and  takes  possession  of  the  land,  a  subsequent  withdrawal  of 
the  deposit,  for  the  reason  that  the  proceedings  were  illegal,  is  an  abandonment 
of  all  right  to  claim  possession  of  the  property  under  such  proceedings.^^  An 
agreement  submitting  to  arbitrators  the  matters  involved  in  the  condemnation 
proceedings  is  in  effect  a  discontinuance  of  the  condemnation.^^  A  dismissal  as 
to  one  of  several  joint  owners  amounts  to  a  dismissal  as  to  all  of  them.^'' 

3.  Effect  of  Dismissal  or  Abandonment  —  a.  Title  of  Owner.  Where  the  pro- 
ceedings are  abandoned  the  title  remains  in  the  owner  as  if  no  proceedings  had 
been  had.^^ 

b.  Rights  of  Owner  —  (i)  Recovery  of  Compensation.  Where  the  con- 
demnation proceedings  are  abandoned,  the  owner  of  the  property  cannot  recover 
the  compensation  awarded,^^  especially  if  the  condemning  party  has  not  taken 
possession  of  the  land.^ 


452,  21  N.  W.  476;  Cincinnati  Southern  R. 
Co.  V.  Haas,  9  Ohio  Dec.  (Reprint)  33,  10 
Cine.  L.  Bui.  97  [affirming  8  Ohio  Dec.  (Re- 
print) 642,  9  Cine.  L.  Bui.  97]. 

What  is  a  final  judgment. — A  judgment  dis- 
missing an  appeal  of  the  condemning  party 
from  the  award  is  a  final  judgment  within 
the  meaning  of  the  Minnesota  statute  pro- 
viding that  "  if  such  award,  when  no  ap- 
peal is  taken,  is  not  paid  within  sixty  days 
after  the  filing  of  said  award,  or,  in  case  an 
appeal  is  taken,  within  sixty  days  after  the 
entry  of  final  judgment,  the  proceedings  shall 
be  deemed  to  be  abandoned  by  the  party  in- 
stituting the  same,  and  the  person  in  whose 
favor  the  award  was  made  may  have  judg- 
ment entered  against  the  corporation  insti- 
tuting the  proceeding,  for  damages,  to  be 
computed  on  the  award  at  the  rate  of  ten 
per  cent,  from  the  date  of  the  filing  the  award 
to  the  date  of  entering  judgment."  Minne- 
apolis, etc.,  R.  Co.  V.  Woodworth,  32  Minn. 
452,  453,  21  N.  W.  476. 

Failure  to  pay  within  the  time  limited  is 
regarded  as  final  on  the  question  of  the  neces- 
sity of  taking,  in  the  absence  of  a  showing 
that  the  failure  was  by  mistake  or  uninten- 
tional. Cincinnati  Southern  R.  Co.  v.  Haas, 
9  Ohio  Dec.  (Reprint)  33,  10  Cine.  L.  Bui. 
97  [affirming  8  Ohio  Dec.  (Reprint  )  642,  9 
Cine.  L.  Bui.  97]. 

Where  possession  taken. —  If  a  city,  after 
the  award  is  made,  takes  possession  of  the 
land  and  constructs  a  viaduct  over  railroad 
tracks,  it  does  not  abandon  the  proceeding 
by  failing  to  prepay  the  award.  Woolard  v. 
Nashville.  108  Teim.  353,  67  S.  W.  801. 

54.  State  v.  Minneapolis,  40  Minn.  483,  42 
N.  W.  355. 

55.  Hull  V.  Chicago,  etc.,  R.  Co.,  21  Nebr. 
371,  32  N.  W.  162. 

56.  Niagara  Falls,  etc.,  R.  Co.  v.  Brun- 
dage,  7  N.  Y.  App.  Div.  445,  39  N.  Y.  Suppl. 
1048. 

57.  Grand  Rapids,  etc.,  R.  Co.  v.  Alley.  34 
Mich.  16. 

58.  Indiana. —  Keicher  v.  Killbuck  Turn- 
pike Co..  33  Ind.  333,  the  opinion  of  the  court 
being  by  Gregory,  J. 


Missouri. —  St.  Joseph  v.  Hamilton,  43  Mo. 
282. 

New  York.—  Matter  of  Munson,  9  N.  Y.  St. 
126. 

Pennsylvania. —  In  re  Franklin  St.,  14  Pa. 
Super.  Ct.  403 

Wisconsin. —  Van  Valkenburgh  v.  Milwau- 
kee, 43  Wis.  574. 

United  States. —  Bauman  v.  Ross,  167  U.  S. 
548,  17  S.  Ct.  966,  42  L.  ed.  270. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  655. 

59.  Connecticut. —  Carson  City  v.  Hart- 
ford, 48  Conn.  68. 

Illinois. —  Ligare  v.  Chicago,  etc.,  R.  Co., 
160  111.  530,  43  N.  E.  734  [affirming  50  111. 
App.  84]. 

Iowa. —  Hastings  v.  Burlington,  etc.,  R. 
Co.,  38  Iowa  316. 

Kentucky. —  Manion  v.  Louisville,  etc..  R. 
Co.,  90  Ky.  491,  14  S.  W.  532,  12  Ky.  L. 
Rep.  445. 

Minnesota. —  Daley  v.  St.  Paul,  7  Minn. 
390. 

Vermont. —  Stacey  v.  Vermont  Cent.  R.  Co., 
27  Vt.  39. 

Wisconsin. —  Feiten  V.  Milwaukee,  47  Wis. 
494,  2  N.  W.  1148;  Van  Valkenburgh  v.  Mil- 
waukee, 43  W^is.  574. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  655. 

Abandonment  is  a  matter  of  defense  to  be 
set  up  in  the  answer.  Daley  v.  St.  Paul,  7 
Minn.  390. 

Collection  of  judgment  for  compensation 
may  be  enjoined.  Van  Valkenburgh  v.  Mil- 
waukee, 43  Wis.  574. 

Where  the  proceedings  are  dismissed  at  the 
instance  of  the  owner  for  a  failure  on  the 
part  of  the  condemning  party  to  comply  with 
some  statutory  provision,  this  amounts  to 
an  abandonment,  and  the  owner  cannot  re- 
cover the  damages.  Pearce  r.  Chicago,  176 
111.  152,  52  N.  E.  27  [affirming  67  111.  App. 
671]. 

60.  California. — Lamb  v.  Schottlor,  54  Cal. 
319. 

Connecticut. — Stevens  v.  Danbury,  53  Conn. 
9,  22  Atl.  1071. 
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(ii)  liEGOYEUY  OF  DAMAGES.  Where  the  proceedings  are  abandoned  the 
petitioner  is  liable  for  all  damages  which  the  owner  has  suffered  by  reason  of 
anything  done  in  connection  with  the  proposed  condemnation.®^  But  only  tlie 
actual  losses  inflicted  on  the  owner  by  the  institution  and  maintenance  of  the 
proceedings  are  recoverable,®^  and  it  has  been  held  that  to  warrant  a  recovery  the 
acts  causing  the  loss  must  have  been  both  wrongful  and  injurious.®^    While  the 


Illinois. —  Chicago  v.  Hayward,  176  111. 
130,  52  N.  E.  26  [reversing  60  111.  App.  582]. 

Indiana. —  Decker  v.  Washburn,  8  Ind.  App. 
673,  35  N.  E.  1111. 

Maryland. — Black  v.  Baltimore,  50  Md.  235, 
33  Am.  Eep.  320. 

Massachusetts. — Drury  v.  Boston,  101  Mass. 
439. 

Missouri. —  St.  Joseph  v.  Hamilton,  43  Mo. 
282. 

Ohio. —  Hayes  v.  Cincinnati,  etc.,  R.  Co.,  17 
Ohio  St.  110;  State  v.  Cincinnati,  etc.,  R.  Co., 
17  Ohio  St.  103. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  655. 

If  possession  has  been  actually  taken  and 
retained,  the  owner  is  entitled  to  recover  com- 
pensation for  the  appropriation.  Montreal  v. 
Hogan,  8  Quebec  Q.  B.  534. 

61.  Illinois. —  Centralia,  etc.,  R.  Co.  v. 
Henry,  31  111.  App.  456. 

Louisiana. —  Dussuau  V.  Municipality  No. 
1,  6  La.  Ann.  575. 

Missouri. —  Simpson  v.  Kansas  City,  111 
Mo.  237,  20  S.  W.  38 ;  Leisse  v.  St.  Louis,  etc., 
R.  Co.,  72  Mo.  561  [affirming  2  Mo.  App.  105, 
5  Mo.  App.  585]. 

New  Hampshire. —  Clarke  v.  Manchester,  56 
N.  H.  502. 

Wisco7isin. —  Feiten  V.  Milwaukee,  47  Wis. 
494,  2  N.  W.  1148;  Van  Valkenburgh  v.  Mil- 
waukee, 43  Wis.  574. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  654. 

The  owner  may  recover  for  the  interruption 
to  his  business  caused  by  the  proceedings  and 
the  resulting  loss  (Lohse  v.  Missouri  Pac.  R. 
Co.,  44  Mo.  App.  645)  and  for  the  loss  of 
rents  (McLaughlin  v.  Municipality  No.  2,  5 
La.  Ann.  504;  Leisse  v.  St.  Louis,  etc.,  R.  Co., 
2  Mo.  App.  105  [affirmed  in  72  Mo.  561]. 
See  also  Simpson  v.  Kansas  City,  111  Mo.  237, 
20  S.  W.  38.  Contra,  where  loss  not  due  to 
wrongful  act  of  condemning  party.  Feiten  V. 
Milwaukee,  47  Wis.  494,  2  N.  W.  1148). 

The  owner  may  sue  for  trespass  and  is  not 
restricted  to  the  statutory  remedy  by  writ  of 
ad  quod  damnum.  Pittsburgh.,  etc.,  R.  Co.  v. 
Swinney,  97  Ind.  586,  where  the  court  said 
that  the  cases  of  Indiana  Cent.  R.  Co.  v. 
Oakes,  20  Ind.  9 ;  McCormack  v.  Terre  Haute, 
etc.,  R.  Co.,  9  Ind.  283;  Victory  v.  Fitz- 
patrick,  8  Ind.  281,  have  been  either  expressly 
or  impliedly  overruled. 

Proceeding  to  obtain  indemnity  for  trouble 
and  expense. —  Where  an  order  of  a  city  to 
take  land  for  a  street  becomes  void,  under 
the  statute,  by  reason  of  a  lapse  of  two  years 
without  possession  having  been  taken  or  dam- 
ages awarded,  the  owner,  seeking  to  recover 
for  trouble  and  expense  occasioned  by  the  pro- 
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ceeding,  must  begin  de  novo,  and  cannot  re- 
cover under  a  petition  for  a  jury  to  assess 
actual  damages  for  the  taking  of  the  land. 
Drury  v.  Boston,  101  Mass.  439. 

Attorneys'  fees.— Minn.  Gen.  St.  (1878),  c. 
34,  §  29,  as  amended  by  Laws  (1881),  c.  57, 
authorizes  the  entry  of  a  judgment  sum- 
marily and  upon  motion,  upon  condemnation 
proceedings  being  abandoned,  for  damages  to 
the  owner  at  the  rate  of  ten  per  cent  on  the 
award  from  the  date  of  the  filing  the  award 
to  the  date  of  entry  of  judgment,  but  it  does 
not  authorize  judgment  to  be  thus  entered 
for  counsel  fees  incurred  by  the  landowner  in 
the  progress  of  the  condemnation  proceedings, 
whether  or  not,  notwithstanding  the  act  of 
1881,  the  landowner  may  recover  for  such 
counsel  fees  by  action  by  virtue  of  Minn. 
Gen.  St.  (1878),  c.  34,  §  31.  Minneapolis, 
etc.,  R.  Co.  V.  Woodworth,  32  Minn.  452,  21 
N.  W.  476. 

Delay. —  Where,  in  the  case  of  the  condem- 
nation of  land  by  a  city  for  a  contemplated 
public  improvement,  the  notice  to  M  that  his 
land  would  be  condemned  was  given  seven 
months  before  the  condemnation  and  the  fix- 
ing of  the  value  of  his  property,  and  M  ac- 
quiesced in  the  assessment,  but  other  parties 
appealed,  and  all  of  these  appeals  had  not 
been  finally  disposed  of  before  the  ordinance 
was  repealed,  there  was  no  such  unauthorized 
delay  on  the  part  of  the  city  in  abandoning 
the  work  as  would  give  M  a  cause  of  action  on 
that  ground.  Baltimore  v.  Musgrave,  48  Md. 
272,  30  Am.  Rep.  458. 

Reinstitution  of  proceedings. —  Notwith- 
standing the  reinstitution  of  proceedings  for 
the  condemnation  of  the  same  property,  the 
condemning  party  is  liable  to  an  action  for 
damages  occasioned  by  the  first  proceedings 
unless  such  damages  were  adjudicated  in  the 
second,  and  whether  they  were  so  adjudicated 
is  a  question  which  may  be  tried  by  sub- 
mitting it  to  the  jury  upon  the  evidence. 
Gibbons  v.  Missouri  Pac.  R.  Co.,  40  Mo.  App. 
146.  See  also  Cincinnati,  etc.,  R.  Co.  v.  Blank, 
5  Ohio  S.  &  C.  PI.  Dec.  569,  7  Ohio  N.  P.  605. 

63.  Leisse  v.  St.  Louis,  etc.,  R.  Co.,  2  Mo. 
App.  105  [affirmed  in  72  Mo.  561]  ;  Thurston 
V.  Alstead,  26  N.  H.  259 ;  Clark  v.  Hampstead, 
19  N.  H.  365.  As  to  the  right  to-  recover  ex- 
penses, including  counsel  fees,  see  XI,  Q. 

63.  Feiten  v.  Milwaukee,  47  Wis.  494,  2 
N.  W.  1148  [distinguishing  Van  Valkenburgh 
V.  Milwaukee,  43  Wis.  574].  See  also  Berg- 
man V.  St.  Paul,  etc.,  R.  Co.,  21  Minn.  533, 
534,  where  proceedings  for  the  condemnation 
of  land  having  been  dismissed,  it  was  held  that 
the  owner  could  not  maintain  an  action  to 
recover  for  his  labor,  loss  of  time,  and  ex- 
penses in  conducting  and  attending  to  the 
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final  discontinuance  of  the  proceedings  is  not  alone  prima  facie  evidence  that 
they  were  unnecessary  in  the  beginning  and  that  consequently  the  whole  pro- 
ceeding was  wrongful,^  a  prima  facie  case  is  made  where  there  was  a  long, 
unexplained,  and  wrongful  delay  in  the  proceedings,  and  they  were  finally  dis- 
missed;^ and  a  voluntary  dismissal  of  the  proceedings  for  the  assessment  of 
damages  by  the  condemning  party  after  it  has  entered  under  a  statutory  license 
to  enter  and  continue  in  possession  w^iiile  proceedings  are  pending,  and  has  greatly 
damaged  the  property  by  carrying  away  sand  and  gravel,  is  such  an  al)use  of  the 
statutory  hcense  as  to  constitute  the  condemning  party  a  trespasser  ah  initio.^^ 

4.  Surrender  or  Recovery  of  Possession.  Where  the  condemning  party  has 
entered  into  possession  of  the  land  pending  proceedings  to  condemn,  it  must  sur- 
render and  abandon  the  possession  in  order  to  render  a  discontinuance  effectual,^^ 
and  the  owner  is  entitled  to  recover  possession.^^ 

5.  Withdrawal  of  Deposit.  Where  the  mere  making  of  a  deposit  in  court 
does  not  have  the  effect  of  giving  the  property-ov/ner  a  vested  right  to  compen- 
sation, the  condemning  party  may,  upon  the  proceedings  being  abandoned  or  dis- 
missed, withdraw  or  reclaim  the  deposit  if  it  has  not  entered  upon,  taken  posses- 
sion of,  or  injured  the  land  but  it  is  otherwise  where  the  condemning  party 
lias  taken  possession  or  the  owner  has  otherwise  acquired  a  vested  right  in  the 
deposit.'^*^ 

6.  Reinstatement  of  Proceedings.  Abandoned  proceedings  cannot  be  restored 
or  reinstated  as  against  third  persons  whose  rights  have  intervened.'^^ 

7.  Subsequent  Proceeding  to  Appropriate  Same  Property.  A  condemning 
party  which  abandons  the  proceedings  does  not  thereby  lose  the  right  to  institute 
new  proceedings  for  the  condemnation  of  the  same  property,  if  it  acts  in  good 
faith      but  it  is  otherwise  where  the  abandonment  of  the  first  proceedings  was  in 


proceedings  on  his  part,  the  court  saying: 
"  If  the  plaintiff  is  entitled  to  recover,  it  must 
be  by  virtue  of  some  contract,  express  or  im- 
plied, or  of  some  positive  rule  of  law  con- 
ferring upon  him  a  right  of  action,  or  upon 
the  ground  that  defendant  has  been  guilty  of 
a  tort,  .  .  .  Neither  is  there  anything  in  the 
complaint  tending  to  show  anv  tortious  or 
malicious  conduct  on  the  part  of  defendant." 

64.  Simpson  v.  Kansas  City,  111  Mo.  237, 
20  S.  W.  38  [disapproving  Rogers  v.  St. 
Charles,  3  Mo.  App.  41;  Leisse  v.  St.  Louis, 
etc.,  R.  Co.,  2  Mo.  App.  105  {affirmed  in  72 
Mo.  561)]. 

65.  Simpson  v.  Kansas  City,  111  Mo.  237, 
20  S.  W.  38. 

66.  Pittsburgh,  etc.,  R.  Co.  v.  Swinney,  97 
Ind.  586. 

67.  Wilcox  V.  St.  Paul,  etc.,  R.  Co.,  35 
Minn.  439,  29  N.  W.  148;  Witt  v.  St.  Paul, 
etc.,  R.  Co.,  35  Minn.  404,  29  N.  W.  161; 
Bellingham  Bay,  etc.,  R.  Co.  v.  Strand,  14 
Wash.  144,  44  Pac.  140,  46  Pac.  238,  holding 
that  where  plaintiff  in  condemnation  proceed- 
ings maintained  possession  of  the  land  by 
virtue  of  the  proceedings,  and  did  not  offer  to 
surrender  it,  it  was  properly  denied  the  right 
to  abandon  the  proceedings  after  verdict  as- 
sessing defendant's  damages. 

68.  Keicher  v.  Killbuck  Turnpike  Co.,  33 
Ind.  333. 

Where  the  condemning  party  was  in  pos- 
session when  the  proceedings  were  begun 
under  a  grant  from  a  town  and  not  by  virtue 
of  any  process  of  the  court,  the  owner  is  not 
entitled  to  a  writ  of  restitution.  Durham, 


etc.,  R.  Co.  V.  North  Carolina  R.  Co.,  108 
N.  C.  304,  12  S.  E.  983. 

69.  Reynolds  v.  Louisiana,  etc.,  R.  Co.,  59 
Ark.  171,  26  S.  W.  1039;  Atchison,  etc.,  R.  Co. 
V.  Wilson,  66  Kan.  233,  69  Pac.  342. 

Where  condemnation  proceedings  void. — 
Where,  after  a  railroad  company  had  com- 
menced work  upon,  and  proceedings  to  con- 
demn land,  it  had  been  enjoined  from  adopt- 
ing the  route  proposed,  since  which  it  had 
wholly  abandoned  the  work  on  the  land  in 
question,  and  had  no  intention  of  resuming, 
the  proceedings  for  condemnation  were  void, 
and  the  deposit  continued  the  property  of  the 
company.  Brattleboro  First  Nat.  Bank  v. 
West  River  R.  Co.,  49  Vt.  167. 

Construction  of  sewer. —  A  city  had  con- 
demned certain  land  for  a  street,  and  con- 
structed a  sewer  through  it,  and  had  deposited 
in  court  a  part  of  the  amount  awarded.  Sub- 
sequently the  proceedings  were  dismissed  on 
the  owner's  petition,  on  account  of  the  non- 
payment of  the  balance  of  the  compensation, 
and  the  street  was  not  opened.  Both  parties 
having  petitioned  for  the  money  deposited  in 
court,  it  was  held  that  the  construction  of 
the  sewer  gave  the  owner  no  claim  on  the 
money,  and  that  it  should  be  paid  back  to  the 
city.    Pearce  v.  Chicago,  67  111.  App.  671. 

70.  Kennet,  etc.,  R.  Co.  v.  Senter,  83  Mo. 
App.  181. 

71.  Matter  of  Folts  St.,  29  N.  Y.  App.  Div. 
69,  51  N.  Y.  Suppl.  390.  See  also  State  v. 
Minneapolis,  40  Minn.  483,  42  N.  W.  355. 

72.  Alabama. —  Alabama  Midland  R.  Co.  V. 
Newton,  94  Ala.  443,  10  So.  89. 
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bad  faith  or  simply  for  the  purpose  of  depriving  the  owners  of  the  damages 
awarded  therein.''^  A  former  judgment  of  condemnation  which  remains  in  full 
force,  but  unsatisfied,  is  a  bar  to  a  new  proceeding  to  condemn  the  same  land.'* 

8.  Condemnation  of  Other  Lands  For  Same  Purpose.  A  county  court  does  not, 
by  dismissing  proceedings  to  condemn  a  particular  piece  of  land  for  a  road,  even 
under  a  contract  with  tlie  owner,  lose  the  right  to  establish  the  road  on  another 
location,  through  tlie  land  of  the  same  owner.*^^ 

P.  Appeal  and  Certiorari  —  l.  Appeal'*' — a.  Right  of  Review  —  (i)  In  Gen- 
eral. The  right  to  bring  up  for  review,  eithier  by  appeal  or  writ  of  error,  ques- 
tions arising  in  condemnation  proceedings,  is  usually  a  statutory  right,"*'  the  deci- 
sions being,  however,  somewhat  conflicting  as  to  whether  the  Hght  must  be 


Illinois. —  Pearce  v.  Chicago,  169  111.  631, 
48  N.  E.  330. 

loiva. —  Corbin  v.  Cedar  Rapids,  etc.,  R. 
Co.,  66  Iowa  73,  23  N.  W.  270.  See  also 
Robertson  v.  Hartenbower,  120  Iowa  410,  94 
N.  W.  857. 

Massachusetts. —  Worcester  v.  Lakeside 
Mfg.  Co.,  174  Mass.  299,  54  N.  E.  833. 

Minnesota. —  State  v.  Minneapolis,  40  Minn. 
483,  42  N.  W.  355. 

Missouri. —  See  Gibbons  v.  Missouri  Pac. 
R.  Co.,  40  Mo.  App.  146. 

New  York. —  Hudson  River  R.  Co.  v.  Out- 
water,  3  Sandf.  689. 

Ohio. —  Cincinnati  Southern  R.  Co.  v.  Haas, 
42  Ohio  St.  239;  Cincinnati,  etc.,  R.  Co.  v. 
Blank,  5  Ohio  S.  &  C.  PI.  Dec.  569,  7  Ohio 
N.  P.  605. 

73.  Chicago,  etc.,  R.  Co.  v.  Chicago,  148 
111.  479,  36  N.  E.  72;  Cincinnati  v.  Hott,  8 
Ohio  S.  &  C.  PI.  Dec.  643,  5  Ohio  N.  P. 
418. 

The  remedy  is  by  a  motion  to  dismiss  the 

second  proceeding  and  not  by  a  bill  in  chan- 
cery for  an  injunction.  Chicago,  etc.,  R.  Co. 
V.  Chicago,  148  111.  479,  36  N.  E.  72;  Chicago, 
etc.,  R.  Co.  V.  Chicago,  143  111.  641,  32  N.  E. 
178. 

74.  Pearce  v.  Chicago,  169  111.  631,  48 
N.  E.  330. 

75.  Barbour  County  Ct.  v.  Hall,  51  W.  Va. 
269,  41  S.  E.  119. 

76.  Appeal  and  error  generally  see  Appeal 
AND  Error. 

77.  Alabama. —  Memphis,  etc.,  R.  Co.  v. 
Birmingham,  etc.,  R.  Co.,  96  Ala.  571,  11  So. 
642,  18  L.  R.  A.  166. 

Connecticut. —  Cockcroft's  Appeal,  60  Conn. 
161,  22  Atl.  482;  Kirtland  v.  Meriden,  39 
Conn.  107. 

Illinois. —  Brown  v.  Robertson,  123  111.  631, 
15  N.  E.  30;  Austin  v.  Belleville,  etc.,  R.  Co., 
19  111.  310. 

Indiana. —  Wabash,  etc..  Canal  v.  Johnson, 
2  Ind.  219. 

Iowa. —  Sigafoos  v.  Talbot,  25  Iowa  214; 
Umbarger  v.  Bean,  15  Iowa  256 ;  Deaton  r. 
Polk  County,  9  Iowa  594. 

Kentucky. —  Tracy  v.  Elizabethtown,  etc., 
R.  Co.,  78  ky.  309. 

Maine. —  Knight  V.  Aroostook  River  R.  Co., 
67  Me.  291 ;  Cowell  v.  Great  Falls  Mfg.  Co.,  6 
Me.  282. 

Maryland. —  Moores  r.  Bel-Air  Water,  etc., 
Co.,  79  M^l.  391,  29  Atl.  1033;  Page  v.  Balti- 
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more,  34  Md.  558 ;  Wilmington,  etc.,  R.  Co.  v. 
Condon,  8  Gill  &  J.  443. 

Massachusetts. — In  re  Northampton  Bridge, 
116  Mass.  442;  Morey  v.  Whittenton  Mills,  8 
Cush.  374. 

Michigan. — Kundinger  v.  Saginaw,  59  Mich. 
355,  26  N.  W.  634. 

Minnesota. —  Paddock  v.  St.  Croix  Boom 
Corp.,  8  Minn.  277. 

Mississippi. —  New  Orleans,  etc.,  R.  Co.  v. 
Hemphill,  35  Miss.  17. 

Missouri. —  St.  Charles  V.  Rogers,  49  Mo. 
530;  North  Missouri  R.  Co.  v.  Lackland,  25 
Mo.  515. 

New  Jersey. —  Paterson,  etc..  Traction  Co. 
r.  DeGray,  (Sup.  1903)  56  Atl.  250. 

New  York. —  In  re  Board  of  St.  Opening. 
Ill  N.  Y.  581,  19  N.  E.  283;  Troy,  etc.,  R.  Co. 
r.  Northern  Turnpike  Co.,  16  Barb.  100; 
Rochester,  etc.,  R.  Co.  v.  Beckwith,  10  How. 
Pr.  168. 

North  Carolina. —  Cape  Fear,  etc.,  R.  Co.  v. 
Stewart,  132  N.  C.  248,  43  S.  E.  638;  Raleigh, 
etc.,  R.  Co.  V.  Jones,  23  N.  C.  24. 

Oregon. —  Hammer  v.  Polk  County,  15  Oreg. 
578,  16  Pac.  420. 

Pennsylvania. —  In  re  Vernon  Park,  163  Pa. 
St.  70,  29  Atl.  972;  Pennsylvania  R.  Co.  v. 
Gorsuch,  84  Pa.  St.  411;  Church  v.  Northern 
Cent.  R.  Co.,  45  Pa.  St.  339;  Ligat  v.  Com.,  19 
Pa.  St.  456;  Turner's  Appeal,  2  Walk.  229; 
Miller  v.  Southwest  Pennsylvania  Pipe  Lines, 
2  Pa.  Dist.  602. 

South  Carolina. — Atlantic  Coast  Line  R.  Co. 
V.  South  Bound  R.  Co.,  57  S.  C.  317,  35  S.  E. 
553. 

Virginia. —  Chesapeake,  etc..  Canal  Co.  v. 
Hoye,  2  Gratt.  511. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  660. 

A  writ  of  error  and  not  appeal  is  the  proper 
mode  of  review  under  some  statutes. 

Florida. —  Florida  Cent.,  etc.,  R.  Co.  v. 
Bear,  43  Fla.  319,  31  So.  287. 

Indiana. —  Law^renceburgh,  etc.,  R.  Co.  v. 
Smith,  3  Ind.  253,  from  an  award  of  damages. 

Maryland. —  Moores  v.  Bel-Air  Water,  etc., 
Co.,  79  Md.  391,  29  Atl.  1033. 

Mississippi. —  New  Orleans,  etc.,  R.  Co.  v. 
Hemphill,  35  Miss.  17. 

Nebraska. —  Nebraska  L.  &  T.  Co.  v.  Lin- 
coln, etc.,  R.  Co.,  53  Nebr.  246,  73  N.  W.  546, 
from  judgment  of  district  court. 

Ohio.—  Toledo,  etc.,  "R.  Co.  v.  Toledo,  etc., 
K.  Co.,  9  Ohio  Cir.  Dec.  244. 
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expressly  conferred,''^  or  whether  the  general  statute  governing  civil  proceedings 
is  applicable."*^  But  where  no  legal  objection  exists  to  the  proceeding  for  taking 
the  land,  the  remedy  for  an  interference  otherwise  with  the  rights  of  the  owner 
is  not  by  an  appeal  from  the  order  of  condemnation,  but  by  an  action  at  law.^ 

(ii)  Persons  Entitled  —  (a)  In  General.  Either  the  condemning  party 
or  the  landowner  has  the  right  of  appeal,^^  and  although  in  some  jurisdictions  it 
is  held  that  the  person  appealing  must  have  been  brought  into  the  proceeding  as 
a  party  thereto,^^  the  rule  in  other  jurisdictions  is  that  any  one  who  is  directly 
affected  by  the  result  of  the  proceeding  may  appeal.^^    The  owner  may  appeal 


United  States. —  Baltimore,  etc.,  R.  Co.  v. 
Sixth  Presb.  Church,  19  Wall.  62,  22  L.  ed. 
97. 

78.  Hutchins  r.  De  Witt  County  Com'rs,  6 
111.  345;  Chappell  v.  Edmondson  Ave.,  etc., 
Electric  R.  Co.,  83  Md.  512,  35  Atl.  19; 
Moores  v.  Bel-Air  Water,  etc.,  Co.,  79  Md. 
391,  29  Atl.  1033;  Conter  v.  St.  Paul,  etc.,  R. 
Co.,  24  Minn.  313;  McNamara  v.  Minnesota 
Cent.  R.  Co.,  12  Minn.  388;  In  re  Board  of  St. 
Opening,  111  N.  Y.  581,  19  N.  E.  283. 

That  the  right  must  be  expressly  conferred 
see  Hutchins  v.  De  Witt  County  Com'rs,  6 
111.  345 ;  Chappell  v.  Edmondson  Ave.,  etc.,  R. 
Co.,  83  Md.  512,  35  Atl.  19;  Moores  v.  Bel- 
Air  Water,  etc.,  Co.,  79  Md.  391,  29  Atl.  1033. 
But  see  Pemigevvasset  Bridge  v.  New  Hamp- 
ton, 47  N.  H.  151,  holding  that  an  appeal 
would  lie  from  an  award  of  damages  notwith- 
standing there  was  no  special  provision  by  the 
statute  for  the  right  of  appeal. 

79.  Bowersox  v.  Seneca  County  Com'rs,  20 
Ohio  St.  496  (holding  the  general  statute  not 
applicable)  ;  Atlantic  Coast  Line  R.  Co.  v. 
South  Bound  R.  Co.,  57  S.  C.  317,  35  S.  E. 
553;  Parks  v.  Dallas  Terminal  R.,  etc.,  Co., 
(Tex.  Civ.  App.  1904)  78  S.  W.  533. 

In  Missouri  it  is  said  that  "  a  right  of 
appeal  exists  under  the  general  law,  whether 
given  or  not  by  the  special  act  or  charter 
under  which  the  proceeding  is  had,  whenever 
a  burden  is  imposed  upon  the  property  of  a 
citizen."  King's  Lake  Drainage,  etc.,  Dist.  v. 
Jamison,  176  Mo.  557,  564,  75  S.  W.  679. 

In  New  York  it  is  held  that  proceedings  in 
eminent  domain  form  an  independent  and  com- 
plete system,  especially  created  by  the  legis- 
lature, and  not  connected  with  or  controlled 
by  the  provisions  of  the  code  applicable  to  ap- 
peals to  the  court  of  appeals.  In  re  Board  of 
St.  Opening,  111  N.  Y.  581,  19  N.  E.  283; 
In  re  Delaware,  etc..  Canal  Co.,  69  N.  Y.  209 ; 
Erie  R.  Co.  v.  Steward,  59  N.  Y.  App.  Div. 
187,  69  N.  Y.  Suppl.  57. 

In  Vermont  it  was  formerly  held  that  the 
statute  permitting  all  questions  of  law  de- 
cided on  the  trial  of  a  case  in  the  county  court 
to  be  carried  up  to  the  supreme  court  on  ex- 
ceptions did  not  apply  to  questions  arising  in 
proceedings  for  appraising  the  damages  in  lay- 
ing out  a  highway  (Adams  v.  Newfane,  8  Vt. 
271);  but  under  Acts  (1896),  No.  265,  the 
general  provisions  are  held  to  be  applicable 
(Littleton  Bridge  Co.  v.  Pike,  72  Vt.  7,  47  Atl. 
108). 

In  Washington,  where  provision  is  made  for 
a  review  on  appeal  only  as  to  the  amount  of 
damages,  the  general  statute  relating  to  ap- 
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peal  does  not  apply.  Western  American  Co. 
t'.  St.  Ann  Co.,  22  Wash.  158,  60  Pac.  158. 

80.  In  re  New  York,  etc.,  R.  Co.,  101 
N.  Y.  685,  5  N.  E,  769. 

81.  Illinois. —  Hartman  v.  Belleville,  etc., 
R.  Co.,  64  111.  24. 

Kentucky. —  Wright  v.  Baker,  94  Ky.  343, 

22  S.  W.  335,  15  Ky.  L.  Rep.  109. 
Massachusetts. —  Marshall   Fishing   Co.  v. 

Hadley  Falls  Co.,  5  Cush.  602. 

New  Hampshire. —  Page  v.  Keene,  49  N.  H. 
535. 

Pennsylvania. —  In  re  Towanda  Bridge  Co., 
91  Pa.  St.  216;  In  re  South  Lebanon  Tp. 
School  Dist.,  22  Pa.  Super.  Ct.  330;  Beehtel 
V.  Bechtelsville  Borough,  3  Pa.  Dist.  713; 
Lodge  V.  Frankford,  etc.,  R.  Co.,  9  Phila.  543. 

South  Carolina. —  Chesterfield,  etc.,  R.  Co. 
V.  Johnson,  58  S.  C.  560,  36  S.  E.  919. 

Washington. —  Western  American  Co.  v.  St. 
Ann  Co.,  22  Wash.  158,  60  Pac.  158. 

Wisconsin. —  Lee  v.  Northwestern  Union  R. 
Co.,  33  Wis.  222. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  665. 

The  real  owner  may  appeal,  although  the 
commissioners  in  their  report  named  the 
wrong  person  as  the  probable  owner  of  the 
land.  Chicago,  etc.,  R.  Co.  v.  Grovier,  41  Kan. 
685,  21  Pac.  779. 

But  the  condemning  company  cannot  ap- 
peal from  an  award  distributing  the  compen- 
sation to  the  several  owners  as  it  is  not  a 
party  to,  nor  interested  in,  such  distribution. 
Chicago,  etc.,  R.  Co.  v.  Baker,  102  Mo.  553,  15 
S.  W.  64;  Haswell  v.  Vermont  Cent.  R.  Co., 

23  Vt.  228;  Spaulding  v.  Milwaukee,  etc.,  R. 
Co.,  57  Wis.  304,  14  N.  W.  368,  15  N.  W.  482. 

A  railroad  company  cannot,  by  a  single  ap- 
peal, in  which  it  makes  the  county  commis- 
sioners the  adverse  party,  transfer  the  entire 
proceeding  into  the  court  to  which  the  appeal 
lies,  so  as  to  affect  the  landowners.  Missouri 
Pac.  R.,  Co.  V.  Gruendel,  3  Kan.  App.  53,  44 
Pac.  439. 

82.  Cedar  Rapids,  etc.,  Land,  etc.,  Co.  v. 
Chicago,  etc.,  R.  Co.,  60  Iowa  35,  14  N.  W.  76; 
Connable  v.  Chicago,  etc.,  R.  Co.,  60  Iowa  27, 
14  N.  W.  75;  In  re  Oneida  St.,  22  Misc. 
(N.  Y.)  235,  49  N.  Y.  Suppl.  828;  Wingfield 
r.  Crenshaw,  3  Hen.  &  M.  (Va.)  245. 

A  party  permitted  to  intervene  on  an  ex 
parte  order,  but  afterward  dismissed  from  the 
suit  on  the  setting  aside  of  the  order,  is  not 
such  a  party  to  the  action  as  to  be  entitled  to 
appeal.    People  v.  Pfeiffer,  59  Cal.  89. 

83.  Chicago,  etc.,  R.  Co.  v.  Grovier,  41 
Kan.  685,  21  Pac.  779;  Wilson  v.  Cowley 
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even  tlioiigli  the  damages  are  assessed  in  his  favor,  since  the  effect  of  the  condem- 
nation is  to  appropriate  his  property.^  As  a  general  rule  the  owner  to  whom  the 
appeal  is  allowed  is  the  one  who  is  the  owner  at  the  time  of  the  taking^''  and  not  a 
subsequent  grantee  or  piirchaser,^^  unless  he  becomes  such  pending  the  proceed- 
ings.^^ Where  the  owner  dies  pending  the  proceedings,  the  right  of  appeal  passes 
to  the  lieirs  or  devisees,  and  not  to  the  personal  representatives.^^ 

(b)  Owners  of  Separate  Interests.  Each  owner  of  a  separate  interest  or  tract 
has  tlie  right  of  appeal  with  reference  to  such  interest,^^  and  an  appeal  by  one 
owner  cannot  affect  the  rights  of  others  who  are  joined  with  him  in  the  original 
proceed ing.^*^  Thus  if  a  mortgagee  is  a  party  to  the  proceedings  he  has  a  right  of 
appeal  independently  of  the  owner  of  the  fee  and  if  the  award  is  .made  to  the 
owner  and  the  mortgagee  jointly  the  owner  may  appeal  without  joining  the 
mortgagee.^^  But  one  landowner  cannot  complain  on  appeal  of  irregularities 
which  affect  another  landowner  only.^^ 

(ill)  Waiver  or  Bar  of  Bight.  The  party  complaining  may  waive  or 
defeat  his  right  of  appeal  by  any  act  inconsistent  therewith,^*  as  where  the  con- 
demning party  takes  possession  of  the  premises  and  pays  the  amount  of  the 


County  Com'rs,  18  Kan.  575 ;  Michigan  Air 
Line  R.  Co.  v.  Barnes,  40  Mich.  383;  McCay 
V.  Baltimore,  etc.,  R.  Co.,  2  Chest.  Co.  Rep. 
(Pa.)  558;  Robinson  v.  South  Chester,  3  Del. 
Co.  (Pa.)  176. 

84.  Pearson  v.  Island  County,  3  Wash.  497, 
28  Pac.  1108. 

85.  Rines  v.  Portland,  93  Me.  227,  44  Atl. 
925. 

A  mortgagee  is  such  an  owner  as  has  a 
right  to  prosecute  an  appeal  from  the  free- 
holders' award,  and  upon  such  an  appeal  the 
petitioner  in  a  condemnation  proceeding  may 
bring  in  the  landowner  in  order  that  it  may 
be  fully  protected.  Omaha  Bridge,  etc.,  Co.  v. 
Reed,  3  Nebr.  (Unoff.)  793,  92  N.  W.  1021, 
9(5  N.  W.  276. 

86.  Cedar  Rapids,  etc.,  Land,  etc.,  Co.  v. 
Chicago,  etc.,  R.  Co.,  60  Iowa  35,  14  N.  W. 
76 ;  Connable  v.  Chicago,  etc.,  R.  Co.,  60  Iowa 
27,  14  N.  W.  75;  Rines  v.  Portland,  93  Me. 
227,  44  Atl.  925. 

Where  the  vendor  is  in  equity  a  trustee  for 
the  vendee,  the  latter  may  appeal  in  the  name 
of  the  vendor  and  equity  will  protect  his 
rights  as  against  the  vendor.  Mclntyre  v. 
Easton,  etc.,  R.  Co.,  26  N.  J.  Eq.  425. 

87.  Trogden  v.  Winona,  etc.,  R.  Co.,  22 
Minn.  198;  Carli  v.  Stillwater,  etc.,  R.  Co.,  16 
Minn.  260 ;  Central  Land  Co.  v.  Providence,  15 
R.  I.  246,  2  Atl.  553. 

88.  Bower  v.  Grayville,  etc.,  R.  Co.,  92  111. 
223;  Satterfield  v.  Crow,  8  B.  Mon.  (Ky.) 
653;  McCay  v.  Baltimore,  etc.,  R.  Co.,  2 
Cheat.  Co.  Rep.  (Pa.)  558;  Ross  v.  North 
Providence,  10  R.  I.  461. 

89.  Illinois.— G&gQ  V.  Chicago,  141  111.  642, 
31  N.  E.  163. 

Islew  Hampshire. —  Page  v.  Keene,  49  N.  H. 
535. 

NeiD  Jersey. —  Rimback  v.  Essex  County 
Park  Commission,  62  N.  J.  L.  494,  41  Atl. 
699. 

Pennsylvania. —  Robinson  v.  South  Chester, 
3  Del.  Co.  Rep.  176. 

Wisconsin. —  Washburn  v.  Milwaukee,  etc., 
R.  Co.,  59  Wis.  379,  18  N.  W.  431. 
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The  owner  of  several  parcels  for  which 
damages  have  been  separately  awarded  may 
take  a  single  appeal  from  the  whole  award. 
Larson  v.  Superior  Short  Line  R.  Co.,  64  Wis. 
59,  24  N.  W.  487. 

A  life-tenant  may  appeal  from  an  award  to 
him  as  owner  without  joining  the  owner  of 
the  reversion.  Chicago,  etc.,  R.  Co.  V.  Ellis, 
52  Kan.  41,  33  Pac.  478,  52  Kan.  48,  34  Pac. 
352. 

Husband  and  wife. —  Wliere  the  premises 
are  a  part  of  a  homestead  occupied  by  the  hus- 
band and  wife,  the  title  being  in  the  wife, 
both  may  join  in  the  appeal.  Chicago,  etc., 
R.  Co.  V.  Anderson,  42  Kan.  297,  21  Pac.  1059. 

90.  Roper  v.  New  Britain,  70  Conn.  459, 
39  Jitl.  850;  Clark  v.  Phelps,  4  Cow.  (N.  Y.) 
190. 

91.  Michigan  Air  Line  R.  Co.  v.  Barnes,  40 
Mich.  383;  Omaha  Bridge,  etc.,  Co.  v.  Reed, 
3  Nebr.  (Unoff.)  793,  92  N.  W.  1021,  96 
N.  W.  276. 

92.  Dixon  v.  Rockwell,  etc.,  R.  Co.,  75  Iowa 
367,  29  N.  W.  646;  Lance  v.  Chicago,  etc.,  R. 
Co.,  57  Iowa  636,  11  N.  W.  612. 

93.  Paterson,  etc.,  Turnpike  Co.  v.  Van 
Orden,  3  N.  J.  L.  534.  One  of  several  different 
owners  of  property  held  in  severalty  has  no 
right  to  complain  of  an  order  granting  a  new 
trial  as  to  the  property  of  another  owner. 
Gage  V.  Chicago,  141  111.  642,  31  N.  E.  163. 

94.  In  re  New  York  Cent.,  etc.,  R.  Co.,  60 
N.  Y.  112;  Rodgers  v.  Freemansburg,  2  Pa. 
Co.  Ct.  523. 

Where  a  petitioner  fails  to  make  payment 
of  the  compensation  as  required  by  statute,  a 
writ  of  error  thereafter  sued  out  by  him  will 
be  dismissed.  Florida  Cent.,  etc.,  R.  Co.  v. 
Bear,  43  Fla.  319,  31  So.  287. 

A  mortgagee's  right  of  appeal  is  not  lost  or 
suspended  by  his  filing  a  claim  for  the  pay- 
ment of  the  mortgage  against  the  estate  of  the 
mortgagor.  Omaha  Bridge,  etc.,  R.  Co.  v. 
Reed,  3  Nebr.  (Unoff.)  793,  02  N.  W.  1021, 
96  N.  W^  276. 

Filing  exceptions  to  the  report  of  viewers 
does  not  operate  as  a  waiver  of  the  right  of 
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award,^  unless  such  payment  is  made  only  conditionally,^^  or  under  an  order  of 
the  court,^  or  where  the  landowner  accepts  payment  of  the  whole  or  a  portion  of 
the  amount  awarded.^^  This  right  may  also  be  barred  by  statute,^*^  unless  there 
is  a  constitutional  provision  prohibiting  the  legislature  from  barring  such  right.^ 
b.  Appellate  Jurisdiction.  Questions  as  to  which  an  appeal  will  lie  from 
condemnation  proceedings  are  regulated  wholly  by  constitutional  or  statutory 
provisions.^    Under  some  of  the  provisions  of  some  constitutions  and  some 


appeal  to  the  common  pleas  and  trial  by  jury. 
Rodgers  v.  Freemansburg,  2  Pa.  Co.  Ct.  523. 

An  appellant's  appearance  in  opposition  to 
the  confirmation  of  a  commissioner's  report  is 
not  a  waiver  of  his  right  to  appeal  from  the 
order  appointing  the  commissioners,  where  no 
sufficient  order  limiting  the  time  to  appeal 
from  such  order  was  served,  and  where  before 
the  appeal  was  taken  the  commissioners  made 
their  report.  In  re  New  York  Cent.,  etc.,  R. 
Co.,  60  N.  Y.  llS. 

An  error  in  granting  a  new  trial  as  to  the 
party  objecting  thereto  is  cured  by  the  sub- 
sequent election  of  such  party  to  proceed  in 
the  second  trial.  Gage  v.  Chicago,  141  111. 
642,  31  N.  E.  163. 

95.  Missouri  Pac.  R.  Co.  v.  Gruendel,  3 
Kan.  App.  53,  44  Pac.  439;  Jersey  City  v, 
Hamilton,  (N.  J.  Sup.  1904)  56  Atl.  670. 

96.  Chicago,  etc.,  R.  Co.  v.  Phelps,  125  111. 
482,  17  N.  E.  769. 

97.  Fort  St.  Union  Depot  Co.  v.  Backus, 
92  Mich.  33,  52  N.  W.  790. 

98.  Baltimore,  etc.,  R.  Co.  v.  Johnson,  84 
Ind.  420 ;  Mississippi,  etc.,  R.  Co.  v.  Byington, 
14  Iowa  572 ;  Steuart  v.  Baltimore,  7  Md. 
500;  Parks  v.  Dallas  Terminal,  R.,  etc.,  Co., 
(Tex.- Civ.  App.  1904)  78  S.  W.  533.  But  see 
Low  V.  Concord  R.  Co.,  63  N.  H.  557,  3  Atl. 
739,  holding  that  a  receipt  of  the  amount  as- 
sessed is  a  payment  pro  tanto  only  and  does 
not  constitute  a  waiver  of  the  landowner's 
right  of  appeal. 

An  owner's  withdrawal  of  the  amount  de- 
posited by  the  condemning  company  on  giving 
the  requisite  bond  is  without  prejudice  to  an 
appeal  from  the  award.  Weyer  v.  Milwaukee, 
etc.,  R.  Co.,  57  Wis.  329,  15  N.  W.  481. 

99.  Burns  v.  Chicago,  etc.,  R.  Co.,  102 
Iowa  7,  70  N.  W.  728;  Carpenter  v.  Cincin- 
nati, etc..  Canal  Co.,  35  Ohio  St.  307. 

The  right  to  except  to  the  judgment,  either 
final  or  interlocutory,  rendered  on  the  coming 
in  of  the  report  of  commissioners  assessing 
the  damages  for  land  taken  for  railroad  pur- 
poses is  barred  in  Vermont.  Goodsell  v.  Rut- 
land-Canadian R.  Co.,  74  Vt.  206,  52  Atl.  437. 

In  Minnesota  it  is  held  that  a  special  act 
denying  the  right  of  appeal  in  condemnation 
proceedings  for  a  park  does  not  contravene  a 
constitutional  provision  that  the  supreme 
court  shall  have  appellate  jurisdiction  in  all 
cases  both  in  law  and  equity,  since  there  is  a 
right  of  review  in  such,  cases  by  certiorari. 
Minneapolis  v.  Wilkin,  30  Minn.  140,  14  N.  W. 
581. 

Estoppel. — A  corporation  organized  under  a 
charter  containing  a  clause  prohibiting  an 
appeil  from  an  award  is  estopped  from  deny- 
ing its  validity.  Darge  v.  Horicon  Iron  Mfg. 
Co.,  22  Wis.  417. 


1.  Memphis,  etc.,  R.  Co.  v.  Birmingham, 
etc.,  R.  Co.,  96  Ala.  571,  11  So.  642,  18 
L.  R.  A.  166;  In  re  Vernon  Park,  163  Pa.  St. 
70,  29  Atl.  972;  In  re  Towanda  Bridge  Co., 
91  Pa.  St.  216.  See  Ky.  Const.  (1891) 
§  242;  S.  D.  Const.  (1889)  art.  17,  §  18. 

2.  Illinois.— Mills  v.  Parlin,  106  111.  60 
[affirming  11  111.  App.  396];  Springfield, 
etc.,  R.  Co.  V.  Peters,  8  111.  App.  300,  appel- 
late court,  where  the  proceedings  do  not  in- 
volve the  right,  title,  or  validity  of  a  fran- 
chise. 

Iowa. —  Ottumwa  v.  Derks,  32  Iowa  506 ; 
Grinnell  v.  Mississippi,  etc.,  R.  Co.,  18  Iowa 
570;  Runner  v.  Keokuk,  11  Iowa  543;  Ball  v. 
Humphrey,  4  Greene  204,  district  court  con- 
current with  circuit  court. 

Maine. —  Bangor  v.  Penobscot  County 
Com'rs,  30  Me.  270,  holding  that  a  statute 
giving  in  the  case  of  a  particular  city  an 
appeal  to  the  common  pleas  in  proceedings 
for  the  location  of  streets  and  ways  takes 
away  the  appeal  given  by  the  general  law  to 
the  county  commissioners. 

Missouri. —  King's  Lake  Drainage,  etc., 
Dist.  i:  Jamison,  176  Mo.  557,  75  S.  W.  679, 
county  court  to  the  circuit  court,  and  not 
directly  from  the  county  court  to  the  su- 
preme court. 

Montana. —  Allport  v.  Helena,  etc.,  R.  Co., 
12  Mont.  279,  29  Pac.  966,  holding  that  under 
Comp.  St.  §  685,  and  Rev.  St.  §  307,  an  ap- 
peal from  the  district  court  of  one  county 
to  that  of  another,  without  first  obtaining 
a  change  of  venue,  gives  the  court  no  juris- 
diction. 

New  York. —  In  re  Delaware,  etc.,  Canal 
Co.,  69  N.  Y.  209 ;  In  re  Canal  St.,  12  N.  Y. 
406;  New  York  Cent.  R.  Co.  v.  Marvin,  11 
N.  Y.  276,  supreme  court. 

Ohio. —  Little  Miami  R.  Co.  v.  Perrin,  16 
Ohio  479,  common  pleas. 

Oregon. —  Portland  v.  Gaston,  38  Oreg. 
533,  63  Pac.  1051,  circuit  court  whose  deci- 
sion is  final  and  conclusive. 

South  Carolina. —  Chesterfield,  etc.,  R.  Co. 
V.  Johnson,  58  S.  C.  560,  36  S.  E.  919;  At- 
lantic Coast  Line  R.  Co.  v.  South  Bound  R. 
Co.,  57  S.  C.  317,  35  S.  E.  553,  circuit  court. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  659;  and,  generally.  Courts. 

An  appeal  from  a  justice  of  the  peace,  in 
Illinois  and  Indiana,  lies  to  the  circuit  court. 
Coftman  v.  Highway  Com'rs,  85  111.  App.  90; 
Parker  v.  Henderson,  Smith  ( Ind. )  28 ; 
White  Water  Vallev  Canal  Co.  r.  Henderson, 
8  Blackf.  (Ind.)  528. 

An  appeal  from  commissioners,  under  the 
statutes  in  the  various  jurisdictions,  lies  to 
the  district  court  (Warren  v.  First  Div.  St. 
Paul,  etc.,  R.  Co.,  18  Minn.  384;  Paddock  v. 

[XI,  P,  I,  b] 


948    [15  Cyc] 


EMINENT  DOMAIN 


statutes  an  appeal  lies  to  the  court  of  last  resort,^  altliongli  under  others  it  has 
been  held  to  be  otherwise.'^ 

c.  Orders  and  Judgments  Reviewable  —  (i)  In  General.  In  the  absence  of 
a  statute  providing  otherwise  an  appeal  or  writ  of  error  will  lie  only  from  a  final 
judgment  or  order  in  condemnation  proceedings  ;  ^  and  usually  may  be  taken  only 


St.  Croix  Boom  Corp.,  8  Minn.  277,  if  the 
order  appointing  the  commissioners  was  made 
by  the  judge  of  the  supreme  court.  Contra, 
Monongahela  Nav.  Co.  v.  Blair,  20  Pa.  St. 
71),  to  the  county  court  (Taylor  v.  Travis 
County,  77  Tex.  333,  14  S.  W.  137 ;  Huggins 
'V.  Hurt,  23  Tex.  Civ.  App.  404,  56  S.  W.  944 ; 
Bell  V.  Palo  Pinto  County,  (Tex.  Civ.  App. 
1895)  29  S.  W.  929;  Miller  v.  Wilbarger 
County,  (Tex.  Civ.  App.  1894)  26  S.  W. 
245),  to  the  circuit  court  (Hamilton  v.  Ft. 
Wayne,  73  Ind.  1;  Richardson  v.  Mississippi 
Levee  Com'rs,  77  Miss.  518,  26  So.  963), 
to  the  general  term  of  the  supreme  court 
(Matter  of  Metropolitan  El.  R.  Co.,  57  Hun 
(N.  Y.)  130,  11  N.  Y.  Suppl.  191),  to  the 
common  pleas  (Lamoreux  v.  Luzerne  County, 
116  Pa.  St.  195,  9  Atl.  274;  In  re  Springdale 
Tp.,  91  Pa.  St.  260;  Pinneo  v.  Lackawanna, 
etc.,  R.  Co.,  43  Pa.  St.  361;  Rodgers  v.  Free- 
mansburg,  2  Pa.  Co.  Ct.  523),  but  not  to 
quarter  sessions  [In  re  Springdale  Tp.,  su- 
pra) ,  nor  to  the  supreme  court  (Rodgers  v. 
Freemansburg,  supra).  And  see  Weir  v.  St. 
Paul,  etc.,  R.  Co.,  18  Minn.  155,  holding  that 
a  statute  (Gen.  St.  (1866)  c.  34)  is  not  un- 
constitutional because  it  does  not  provide 
that  such  an  appeal  may  be  taken  to  any 
court  save  that  in  which  the  petition  was 
first  filed. 

Under  Ohio  Rev.  St.  §§  6414-6453  the  de- 
cision of  the  probate  court  in  favor  of  the 
right  of  condemnation  by  a  private  corpora- 
tion is  final,  and  error  does  not  lie  to  such 
decision  from  the  common  pleas.  Ohio  Postal 
Tel.  Co.  V.  Cleveland,  etc.,  R.  Co.,  11  Ohio 
S.  &  C.  PI.  Dec.  52,  8  Ohio  N.  P.  121. 

3.  New  Orleans  v.  Contonio,  111  La.  545, 
35  So.  740. 

In  Illinois  under  the  Eminent  Domain  Act, 
§  12,  an  appeal  lies  directly  from  the  trial 
court  to  the  supreme  court  (Metropolitan 
West  Side  El.  R.  Co.  v.  Siegel,  161  HI.  638, 
44  N.  E.  276;  Kankakee,  etc.,  R.  Co.  v.  Straut, 
101  HI.  653),  even  though  there  is  no  ques- 
tion of  freehold  or  franchise  involved,  and  the 
proceedings  only  involve  an  easement  (Peoria, 
etc..  Union  R.  Co.  v.  Peoria,  etc.,  R.  Co.,  105, 
111.  110)  :  although  it  has  been  held  that  unless 
the  case  involved  a  franchise  (Chicago,  etc.,  R. 
Co.  V.  Dunbar,  95  111.  571),  the  appeal  should 
be  to  the  appellate  court  in  the  first  instance 
(Mills  V.  Parlin,  106  111.  60  [affirming  11 
111.  App.  396]  ;  Chicago,  etc.,  R.  Co.  v.  Dun- 
bar, 95  111.  571;  Springfield,  etc.,  R.  Co.  v. 
Peters,  8  111.  App.  300).  And  see  Fitzpat-^ 
rick  V.  Joliet,  87  111.  58  (holding  that  where 
there  is  no  statute  authorizing  an  appeal 
from  the  county  court  to  the  circuit  court,  a 
writ  of  error  lies  from  the  supreme  court 
to  the  county  court)  ;  St.  Louis,  etc.,  R.  Co. 
V.  Lux,  63  111.  523  (holding  that  the  supreme 
court  has  jurisdiction  of  an  appeal  from  a 
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judgment,  under  the  act  of  1852,  although 
such  act  makes  a  judgment  of  the  circuit 
court  final  and  conclusive). 

In  Missouri  proceedings  to  condemn  a  right 
of  way  for  a  railroad  involve  title  to  real 
estate,  within  the  provisions  of  the  constitu- 
tion ( art.  6,  §  6 ) ,  giving  the  supreme  court 
exclusive  appellate  jurisdiction  in  such  cases. 
Joplin,  etc.,  R.  Co.  v.  McGregor,  53  Mo.  App. 
366;  St.  Louis,  etc.,  R.  Co.  v.  Lewright,  44 
Mo.  App.  212,  113  Mo.  660,  21  S.  W.  210. 

In  tlie  District  of  Columbia  a  writ  of  error 
lies  from  the  United  States  supreme  court 
to  the  supreme  court  of  the  District  of  Co- 
lumbia on  a  judgment  confirming  an  assess- 
ment of  damages  to  private  property  for  a 
street.  Baltimore,  etc.,  R.  Co.  f.  Sixth  Presb. 
Church,  19  Wall.  (U.  S.)  62,  22  L.  ed. 
97. 

4.  Memphis,  etc.,  R.  Co.  v.  Hopkins,  108 
Ala.  159,  18  So.  845;  Louisville,  etc.,  R.  Co. 
V.  Peoples  St.  R.,  etc.,  Co.,  101  Ala.  331,  13 
So.  308;  Portland  v.  Gaston,  38  Oreg.  533, 
63  Pac.  1051;  Rodgers  v.  Freemansburg,  2 
Pa.  Co.  Ct.  523.  But  see  Georgia  Cent.  R. 
Co.  V.  Alabama,  etc.,  R.  Co.,  130  Ala.  559, 
30  So.  566,  holding  that  under  Code,  §  1717, 
an  appeal  will  lie  direct  to  the  supreme  court 
from  an  order  of  the  probate  court  granting 
an  application  for  a  right  to  condemn  a  right 
of  way  across  the  tracks  and  right  of  way 
of  another  company. 

In  New  York  the  decision  of  the  general 
term  of  the  supreme  court  is  final  and  con- 
clusive and  no  appeal  will  lie  therefrom  to 
the  court  of  appeals.  In  re  New  York,  etc., 
R.  Co.,  98  N.  Y.  12 ;  In  re  New  York,  etc.,  R. 
Co.,  94  N.  Y.  287 ;  In  re  Delaware,  etc.,  Canal 
Co.,  69  N.  Y.  209 ;  In  re  Canal  St.,  12  N.  Y. 
406;  New  York  Cent.  R.  Co.  v.  Marvin,  11 
N.  Y.  276. 

5.  Illinois. —  Hyde  Park  v.  Dunham,  85 
111.  569. 

Iowa. —  Vancleave  v.  Clark,  37  Iowa  184. 

Missouri. —  State  v.  Engelmann,  106  Mo. 
628,  17  S.  W.  759. 

NeiD  York. —  Matter  of  New  York,  etc.,  R. 
Co.,  40  How.  Pr.  335. 

'North  Carolina. —  Holly  Shelter  R.  Co.  v. 
Newton,  133  N.  C.  132,  45  S.  E.  549,  98  Am. 
St.  Rep.  701  (holding  that  the  fact  that  a 
plea  in  bar  is  filed  in  proceedings  to  condemn 
a  railroad  right  of  way  does  not  justify  an 
appeal  from  an  order  directing  the  clerk  to 
proceed  to  hear  such  proceedings  and  appoint 
commissioners)  ;  Norfolk,  etc.,  R.  Co.  r.  War- 
ren, 92  N.  C.  620. 

Ohio. —  Steubenville,  etc.,  R.  Co.  i;.  Pat- 
rick, 7  Ohio  St.  170;  Toledo,  etc.,  R.  Co.  v. 
Toledo,  etc.,  Belt  R.  Co.,  9  Ohio  Cir.  Dec. 
244. 

Pennsylvania. —  Lake  Erie  Limestone  Co.'a 
Petition,  188  Pa.  St.  509,  41  Atl.  648;  Penn- 
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from  the  whole  judgment  or  award,^  although  it  embraces  several  interests.''  As 
to  what  is  a  final  judgment  or  order  in  these  special  proceedings  in  many  cases 
depends  upon  the  statutory  provisions  of  the  respective  states,^  but  it  may  be  said 
in  general  that  any  judgment  or  order  of  the  court  which  determines  the  merits 
of  the  case  is  a  final  judgment  from  which  an  appeal  may  be  takeii.^ 

(n)  Orders  as  to  Eight  to  Take  or  Arpointing  Commissioners.  A 
judgment  or  order  in  favor  of  the  right  to  condemn,  and  appointing  commis- 
sioners, by  the  weight  of  authority,  is  not  appealable,^^  until  after  ascertainment 


sylvania  Steel  Co.'s  Appeal,  161  Pa.  St.  571, 
29  Atl.  294. 

United  States. —  Judson  v.  Gage,  98  Fed. 
540,  39  C.  C.  A.  156. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  660  et  seq. 

An  interlocutory  order  is  not  a  subject  of 
appeal  (Cape  Fear,  etc.,  R.  Co.  v.  King,  125 
N.  C.  454,  34  S.  E.  541;  Norfolk,  etc.,  R.  Co. 
r.  Warren,  92  N.  C.  620;  Twelfth-St.  Market 
Co.  V.  Philadelphia,  etc.,  R.  Co.,  142  Pa.  St. 
580,  21  Atl.  902,  989;  Slocum's  Appeal,  12 
Wkly.  Notes  Cas.  (Pa.)  84),  unless  made  so 
by  statute  (Tennessee  Coal,  etc.,  Co.  v.  Bir- 
mingham Southern  R.  Co.,  128  Ala.  526,  29 
So.  455). 

An  affirmative  finding  that  the  use  is  a 
public  one  is  not  a  final  determination  of  the 
proceeding  but  only  an  incident  thereto. 
State  V.  Engelmann,  106  Mo.  628,  17  S.  W. 
759. 

An  order  of  the  superior  court  remanding 
the  proceedings  to  the  clerk  that  he  may  hear 
the  same  is  interlocutory  and  no  appeal  lies 
therefrom,  althougli  a  plea  in  bar  was  filed 
by  defendant.  Holly  Shelter  R.  Co.  r.  New- 
ton, 133  N.  C.  132,  45  S.  E.  549,  98  Am.  St. 
Rep.  701. 

Under  a  Missouri  special  act  a  writ  of  error 
does  not  lie  from  the  decision  of  the  judge 
or  clerk  to  whom  viewers  appointed  under 
such  act  made  report  of  their  assessment 
of  damages.  Hannibal,  etc.,  R.  Co.  r.  Morton, 
20  Mo.  70. 

6.  Cedar  Rapids,  etc.,  R.  Co.  v.  Chicago, 
etc.,  R.  Co.,  60  Iowa  35,  14  N.  W.  76;  Port- 
land V.  Kamm,  5  Oreg.  362.  Compare  St. 
Joseph  V.  Hamilton,  43  Mo.  282. 

7.  Larson  v.  Superior  Short  Line  R.  Co., 
64  Wis.  59,  24  N.  W.  487 ;  Weyer  v.  Milwau- 
kee, etc.,  R.  Co.,  57  Wis.  329,  15  N.  W.  481. 

A  joint  order  or  assessment  to  different 
owners  must  be  appealed  from  jointly.  Chi- 
cago, etc.,  R.  Co.  V.  Hurst,  30  Iowa  73. 

Separate  orders  entered  as  to  different 
owners  but  in  one  proceeding  may  all  be  re- 
viewed upon  one  appeal.  In  re  Prospect  Park, 
etc.,  R.  Co.,  67  N.  Y.  371. 

8.  Tennessee  Coal,  etc.,  Co.  v.  Birmingham 
Southern  R.  Co.,  128  Ala.  526,  29  So.  455; 
Los  Angeles  v.  Pomeroy,  132  Cal.  340,  64  Pac. 
477;  St.  Johnsville  v.  Smith,  61  N.  Y.  App. 
Div.  380,  70  N.  Y.  Suppl.  880. 

An  assessment  by  appraisers  is  appealable 
under  Ind.  Rev.  St.  (1838)  c.  343,  §  17.  Wa- 
bash, etc..  Canal  v.  Johnson,  2  Ind.  219. 

9.  People  v.  Pfeiffer,  59  Cal.  89;  Phillips 
r.  Pease,  39  Cal.  582;  Sacramento,  etc.,  R. 
Co.  V.  Harlan,  24  Cal.  334;  Denver,  etc.,  R. 


Co.  V.  Jackson,  6  Colo.  340;  Erie  R.  Co.  f. 
Steward,  59  N.  Y.  App.  Div.  187,  69  N.  Y. 
Suppl.  57 ;  Cincinnati,  etc.,  R.  Co.  v.  Barca- 
low,  4  Ohio  Cir.  Ct.  49,  2  Ohio  Cir.  Dec.  413. 

Instances  of  final  judgments  or  orders  are: 
An  order  of  an  intermediate  court  dismissing 
the  case  on  appeal  from  the  commissioners 
(  Warren  v.  First  Div.  St.  Paul,  etc.,  R.  Co., 
18  Minn.  384),  unless  the  judgment  dismisses 
the  proceedings  without  prejudice  to  the 
petitioner's  right  to  begin  other  proceedings 
(Canandaigua  v.  Benedict,  13  N.  Y.  App.  Div. 
600,  43  N.  Y.  Suppl.  630)  ;  an  order  dissolv- 
ing an  injunction  which  had  been  issued  to 
restrain  a  municipality  from  appropriating 
land  for  a  street  (Iowa  College  v.  Davenport, 
7  Iowa  213)  ;  a  final  order  of  condemnation, 
made  after  an  alleged  payment  of  damages 
(Los  Angeles  v.  Pomeroy,  132  Cal.  340,  64 
Pac.  477)  ;  an  order  of  the  probate  court 
determining  who  was  entitled  to  the  fund 
deposited  (Defoe  v.  Bay  Cir.  Judge,  116 
Mich.  567,  74  N.  W.  733)  ;  or  an  order  of 
reversal  by  the  general  term  of  the  supreme 
court,  leaving  the  owner  without  any  award 
whatever  (Clark  v.  Amsterdam  Water 
Com'rs,  148  N.  Y.  1,  42  N.  E.  414). 

Under  the  Connecticut  statute,  where  the 
return  of  the  appraisers  to  the  court  sets 
out  a  protest  against  the  assessment,  a  de- 
cision on  the  burden  of  proof  and  rulings 
on  the  evidence,  the  judgment  of  the  court 
accepting  the  report,  is  one  from  which  an 
appeal  lies.  New  Milford  Water  Co.  v.  Wat- 
son, 75  Conn.  237,  52  Atl.  947,  53  Atl.  57. 

A  judgment  sustaining  a  demurrer  to  an 
answer,  which  leaves  the  appointment  of  the 
commissioners  and  the  assessment  of  the  dam- 
ages still  to  be  made,  is  not  a  final  judg- 
ment (Southern  R.  Co.  v.  Postal  Tel.  Cable 
Co.,  179  U.  S.  641,  21  S.  Ct.  249,  45  L.  ed. 
355 ;  Postal  Tel.  Cable  Co.  v.  Southern  R.  Co., 
90  Fed.  211  [affirmed  in  93  Fed.  393,  35 
C.  C.  A.  3661  )  ;  nor  is  an  order  overruling 
the  demurrer  to  a  petition  (Parker  v.  Sno- 
homish County  Super.  Ct.,  25  Wash.  544,  66 
Pac.  154). 

An  order  refusing  to  vacate  a  previous  or- 
der directing  a  jury  to  be  impaneled  to  as- 
certain the  compensation  to  be  paid  by  a 
railroad  company  is  not  appealable  as  it 
does  not  affect  the  merits  of  the  case.  Aull 
V.  Columbia,  etc.,  R.  Co.,  42  S.  C.  431,  20 
S.  E.  302. 

10.  Indiana. —  Freshour  v.  Logansport, 
etc.,  Turnpike  Co.,  104  Ind.  463,  4  N.  E. 
157. 

Missouri. —  St.  Joseph  Terminal  R.  Co.  v. 
Hannibal,  etc.,  R.  Co.,  94  Mo.  535,  6  S-  W. 
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of  the  compensation  and  payment  thereof/^  altlious^li  in  some  jurisdictions  it  is 
held  otherwise  on  the  ground  that  such  order  or  judgment  determines  linally  that 
tlie  lands  proposed  to  be  taken  are  necessary  for  the  intended  improvement,  and 
that  the  petitioner  has  the  right  to  maintain  the  proceedings.^^  But  an  order 
refusing  to  appoint  commissioners  is  a  final  order  and  hence  appealable.^^ 

(ill)  Orders  Confirming  Eeport  or  A  ward.  The  general  rule  is  that  an 
appeal  will  lie  from  an  order  confirming  the  report  or  award  of  the  commissioners 
or  jur}^,^^  although  it  has  been  held  otherwise.-^^ 

(iv)  Orders  on  Motions  to  Set  Aside  Award  or  For  New  Trial.  An 
appeal  will  lie  from  an  order  setting  aside  the  report  of  the  commissioners,^*  and 


691,  Compare  Lee  r.  Tebo,  etc.,  R.  Co.,  53 
Mo.  178. 

]Vew  Yorh. —  St.  Johnsville  x,.  Smith,  61 
N.  Y.  App.  Div.  380,  70  N.  Y.  Suppl.  880; 
Erie  R.  Co.  x.  Steward,  59  N.  Y.  App.  Div. 
187,  69  N.  Y.  Suppl.  57. 

'North  Carolina. —  Holly  Shelter  R.  Co.  v. 
Newton,  133  N.  C.  132,  45  S.  E.  549;  Davie 
County  ?;.  Cook,  86  N.  C.  18.  Compare  Minor 
V.  Harris,  61  N.  C.  322. 

Pennsylvania. — Com.  v.  Stephens,  9  Pa.  Su- 
per. Ct.  218;  In  re  Johnstown,  etc..  Turnpike 
Co.,  5  Pa.  Super.  Ct.  65,  40  Wkly.  Notes  Cas. 
483. 

Virginia. —  Richmond,  etc.,  R.  Co.  v.  John- 
son, 99  Va.  282,  38  S.  E.  195. 

West  Virginia. —  Wheeling  Bridge,  etc.,  R. 
Co.  V.  Wheeling  Steel,  etc.,  Co.,  41  W.  Va. 
747,  24  S.  E.  651. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  661. 

11.  St.  Johnsville  f.  Smith,  61  N.  Y.  App. 
Div.  380,  70  N.  Y.  Suppl.  880. 

12.  New  Milford  Water  Co.  v.  Watson,  75 
Conn.  237,  52  Atl.  947,  53  Atl.  57;  In  re  St. 
Paul,  etc.,  R.  Co.,  34  Minn.  227,  25  N.  W. 
345 ;  State  v.  Oshkosh,  etc.,  R.  Co.,  100  Wis. 
538,  77  N.  W.  193.  Compare  Forest  Cemetery 
Assoc.  V.  Constans,  70  Minn.  436,  73  N.  W. 
153.  But  see  Williams  v.  Haitford,  etc.,  R. 
Co.,  13  Conn.  110,  holding  that  the  appoint- 
ment of  freeholders  to  assess  damages  is  not 
the  subject  of  revision  by  w^rit  of  error. 

13.  Denver  Power,  etc.,  Co.  v.  Denver,  etc., 
R.  Co.,  30  Colo.  204,  69  Pac.  568. 

14.  California. —  Phillips  v.  Pease,  39  Cal. 
582. 

Minnesota. —  Fletcher  X).  Chicago,  etc.,  R. 
Co.,  67  Minn.  339,  69  N.,  W.  1085. 

Missouri. —  St.  Louis,  etc.,  R.  Co.  v.  Evans, 
etc..  Fire  Brick  Co.,  85  Mo.  307. 

New  Yor/c— King  v.  New  York,  36  N.  Y. 
182 ;  In  re  Riverside  Park,  42  N.  Y.  App.  Div. 
198,  58  N.  Y.  Suppl.  1029;  In  re  Central 
Park,  4  Lans.  467,  61  Barb.  40;  Rochester, 
etc.,  R.  Co.  V.  Beckwith,  10  How.  Pr.  168. 

OMo.— State  v.  Waite,  25  Ohio  Cir.  Ct. 
216. 

Pennsylvania. —  Levering  v.  Philadelphia, 
etc.,  R.  Co.,  8  Watts  &  S.  459. 

United  States. —  Baltimore,  etc.,  R.  Co.  v. 
Sixth  Presb.  Church,  19  Wall.  62,  22  L.  ed. 
97. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  660  et  sea. 

In  New  York  while  an  order  of  the  general 
term   confirming  the  commissioners'  report 
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or  award  cannot  be  reviewed  on  appeal  to 
the  appellate  court  {In  re  New  York,  etc.. 
Bridge,  137  N.  Y.  95,  32  N.  E.  1054;  In  re 
Metropolitan  El.  R.  Co.,  22  N.  Y.  Suppl. 
298 ) ,  or  affirming  an  order  of  a  special  term 
confirming  the  report  of  the  commissioners, 
when  there  is  presented  only  an  error  of  law 
or  fact  and  no  question  as  to  the  jurisdic- 
tion of  the  commissioners  is  raised  (Brooklyn 
El.  R.  Co.  V.  Flynn,  147  N.  Y.  344,  41  N.  E. 
704),  the  action  of  the  general  term  modify- 
ing an  award  by  increasing  or  diminishing 
it  is  reviewable  {In  re  New  York,  etc..  Bridge, 
137  N.  Y.  95,  32  N.  E.  1054). 

Second  report. —  Under  the  Nev/  York  stat- 
ute the  court  of  appeals  will  not  review  the 
action  of  the  general  term  in  refusing  to  set 
aside  a  second  report  of  commissioners,  all 
the  formalities  of  law  having  been  complied 
with,  and  there  being  no  allegation  of  fraud 
or  mistake,  since  the  general  railroad  act 
provides  that  a  second  report  shall  be  final 
and  conclusive.  In  re  Southern  Boulevard  R. 
Co.,  143  N.  Y.  253,  38  N.  E.  276 ;  In  re  State 
Reservation  Com'rs,  37  Hun  537.  See  also 
In  re  Southern  Boulevard  R.  Co.,  141  N.  Y. 
532,  36  N.  E.  600 ;  In  re  Prospect  Park,  etc., 
R.  Co.,  20  Hun  184. 

15.  Wilmington,  etc.,  R.  Co.  v.  Condon,  8 
Gill  &  J.  (Md.)  443;  Raleigh,  etc.,  R.  Co.  v. 
Jones,  23  N.  C.  24 ;  Hill  v.  Salem,  etc.,  Turn- 
pike Co.,  1  Rob.  (Va.)  263,  all  holding  that 
an  appeal  will  not  lie  from  an  award  of  the 
county  court  confirming  the  report  of  the 
commissioners. 

In  Maryland,  where  a  circuit  court  has  con- 
firmed the  inquisition  in  railroad  proceedings, 
the  action  is  conclusive  and  final,  and  neither 
appeal  nor  error  lies  to  the  supreme  court  if 
the  company  had  any  right  at  all  to  make  the 
condemnation.  Hopkins  v.  Philadelphia,  etc., 
R.  Co.,  94  Md.  257,  51  Atl.  404. 

16.  Matter  of  Guilford,  85  N.  Y.  App. 
Div.  207,  83  N.  Y.  Suppl.  312;  Manhattan  R. 
Co.  V.  O'Sullivan,  6  N.  Y.  App.  Div.  571,  40 
N.  Y.  Suppl.  326  [affirmed  in  150  N.  Y.  569, 
44  N.  E.  1125]  ;  In  re  New  York,  etc.,  R.  Co., 
33  Hun  (N.  Y.)  231.  But  see  Wilmington, 
etc.,  R.  Co.  V.  Condon,  8  Gill  &  J.  (Md.) 
443  (holding  that  no  appeal  lies  from  the  de- 
cision of  the  county  court  setting  aside  an 
inquisition)  ;  Lee  v.  Tebo,  etc.,  R.  Co.,  53 
Mo.  178  (holding  that  the  propriety  of  in- 
structions or  declarations  of  law  asked  on  a 
motion  to  set  aside  the  commissioners'  report 
cannot  be  examined  nor  reviewed  on  appeal 
to  the  circuit  court ) . 
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from  an  order  denying  a  motion  for  a  new  trial,^*^  but  not  from  one  granting  a  new 
trial.^^ 

d.  Taking"  and  Perfecting  Appeal  —  (i)  In  General.  The  manner  of  taking 
and  perfecting  an  appeal  is  generally  governed  by  statute.^^  But  the  party 
appealing  need  not  in  his  petition  state  the  grounds  of  his  appeal,  unless  the  stat- 
ute so  provides.^^  And  although  the  appeal  is  irregularly  taken,  a  voluntary 
appearance  and  filing  of  pleadings  by  the  adverse  party  cures  the  defects ; 
unless  it  is  a  special  appearance  only,  as  for  the  purpose  of  moving  to  disniiss  tlie 
appeal  for  want  of  proper  service.^^  It  is  also  usually  required  that  there  shall 
be  an  affidavit  that  the  appeal  is  not  for  purposes  of  delay .^^ 

(ii)  Time  of  Taking  Appeal.  The  time  for  taking  an  appeal  from  the 
award  of  the  commissioners,  or  from  other  final  orders  or  judgments,  is  in  most 
of  the  states  fixed  by  statute,^  the  usual  time  being  thirty  days  after  the  filing  of 


In  West  Virginia  an  appeal  cannot  prop- 
erly be  taken  from  an  order  overruling  a  mo- 
tion to  set  aside  the  commissioners'  report, 
where  the  court  has  not  acted  upon  the  re- 
port. Pack  c.  Chesapeake,  etc.,  R.  Co.,  5 
VV.  Va.  118. 

17.  Minnesota  Valley  R.  Co.  v.  Doran,  15 
Minn.  230. 

The  refusal  of  the  trial  court  to  grant  a 
motion  for  a  new  trial  not  filed  within  the 
time  prescribed  was  not  error,  and  the  ap- 
peal will  be  treated  as  if  no  such  motion  had 
been  filed.  Kansas  City  v.  Mastin,  169  Mo. 
80,  68  S.  W.  1037. 

18.  District  of  Columbia  v.  Prospect  Hill 
Cemetery,  5  App.  Cas.  (D.  C.)  497;  McNa- 
mara  v.  Minnesota  Cent.  R.  Co.,  12  Minn. 
388;  In  re  New  York,  etc.,  R.  Co.,  98  N.  Y. 
12:  In  re  New  York,  etc.,  R.  Co.,  94  N.  Y. 
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19.  Chase  v.  Sullivan  R.  Co.,  20  N.  H.  195; 
Bell  V.  Palo  Pinto  County,  (Tex.  Civ.  App. 
1895)  29  S.  W.  929;  and  cases  cited  infra, 
this  and  following  notes. 

An  appeal  is  not  vitiated  by  reason  of  its 
containing  a  protest  of  the  petitioner  against 
the  whole  proceedings  as  illegal  and  void. 
Chase  v.  Sullivan  R.  Co.,  20  N.  H.  195. 

Under  the  Illinois  act  of  1853  an  appeal 
may  be  taken  in  the  manner  prescribed  for 
appealing  from  a  justice,  or  it  may  be  done 
by  filing  certified  copies  of  the  proceedings  of 
the  commissioners.  Peoria  County  v.  Har- 
vey, 18  111.  364. 

A  petition  reciting  that  "  petitioner,  there- 
fore, appeals  from  the  award  of  said  viewers 
and  asks  that  he  be  awarded  a  trial  by  jury 
according  to  the  course  of  the  common  law  " 
is  sufficient.  Mansfield  Borough's  Appeal, 
158  Pa.  St.  314,  315,  27  Atl.  959. 

While  a  bill  in  equity  enjoining  a  railroad 
company  from  locating  and  maintaining  its 
railroad  cannot  be  united  in  a  United  States 
court  with  a  legal  cause  of  action  to  recover 
compensation  for  the  lands  taken,  yet  under 
23  U.  S.  St.  at  L.  73,  granting  a  right  of 
way  to  the  Southern  Kansas  railroad  through 
the  Indian  Territory,  the  bill  may  be  con- 
sidered as  a  petition  for  an  appeal.  Cherokee 
Nation  v.  Southern  Kansas  R.  Co.,  135  U.  S. 
641,  10  S.  Ct.  965,  34  L.  ed.  295  {.reversing 
33  Fed.  900]. 

20.  Bushwick  Highways  Com'rs  v.  Mes- 


erole,  10  Wend.  (N.  Y.)  122;  Mauldin  v. 
Greenville,  64  S.  C.  444,  42  S.  E.  202. 

21.  Indiana. —  Beynon  v.  Erandywine,  etc., 
Turnpike  Co.,  39  Ind.  129. 

loica. —  Rol)ertson  v.  Eldora  R.,  etc.,  Co., 
27  Iowa  245. 

Kansas. —  St.  Louis,  etc.,  R.  Co.  v.  Quinn, 
24  Kan.  370. 

New  York. —  Matter  of  Schreiber,  3  Abb. 
N.  Cas.  68. 

Pennsylvania. —  Perry  v.  Pennsylvania 
Schuylkill  Valley  R.  Co.,  3  Pa.  Co.  Ct.  59. 

22.  Spurrier  v.  Wirtner,  48  Iowa  486. 
The  mere  filing  of  a  praecipe  for  subpoenas 

is  not  such  a  voluntary  appearance  as  to 
waive  .defects  in  taking  the  appeal.  Beckwith 
V.  Kansas  City,  etc.,  Co.,  28  Kan.  484. 

23.  Matter  of  Schreiber,  3  Abb.  N.  Cas. 
( N.  Y. )  68 ;  In  re  Hanover  Borough  Alley,  4 
Pa.  Dist.  160. 

24.  Alahama. —  Georgia  Cent.  R.  Co.  r. 
Alabama,  etc.,  R.  Co.,  130  Ala.  559,  30  So. 
566;  State  v.  Williams,  125  Ala.  115,  28  So. 
401;  Hendricks  v.  Johnson,  6  Port.  472. 

loiva. —  Jamison  v.  Burlington,  etc.,  R.  Co., 
69  Iowa  670,  29  N.  W.  774. 

Kentucky. —  Kimble  v.  Leischer,  81  Ky. 
384;  Henderson,  etc.,  R.  Co.  v.  Dickerson, 
16  B.  Mon.  297. 

Louisiana. —  In  re  New  Orleans,  10  La. 
Ann.  311. 

Maine. —  Clark  v.  Maine  Shore-Line  R.  Co., 
81  Me.  477,  17  Atl.  497. 

New  Hampshire. —  Dow  v.  Atkinson,  59 
N.  H.  38 ;  Dodge  v.  Acworth,  32  N.  H.  474. 

New  York. —  People  v.  Mott,  5  Thomps. 
&  C.  207. 

North  Carolina. —  Norfolk  Southern  R.  Co. 
V.  Ely,  95  N.  C.  77. 

Ohio. —  Buckingham  v.  Steubenville,  etc., 
R.  Co.,  10  Ohio  St.  25. 

United  States. —  Clinton  v.  Missouri  Pac. 
R.  Co.,  122  U.  S.  469,  7  S.  Ct.  1268,  30  L.  ed. 
1214. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  669. 

An  appeal  not  sued  out  until  after  the  re- 
port of  the  commissioners  and  an  order  of 
condemnation  is  entered  will  be  dismissed 
on  motion.  Georgia  Cent.  R.  Co.  v.  Alabama, 
etc.,  R.  Co.,  130  Ala.  559,  30  So.  506. 

The  two  months  within  which  application 
for  a  writ  of  error  must  be  made  in  Mary- 
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tlie  award  or  after  its  conlirmation,  as  the  case  may  be.^^  If  no  time  is  fixed  by 
the  statute  tlie  appeal  must  be  taken  in  a  reasonable  time.^^  But  in  the  absence 
of  statute  providing  otherwise,  an  appeal  cannot  be  taken  before  a  final  disposi- 
tion of  the  case  in  the  lower  court,^^ 

(ill)  Citation  or  Notice.  As  a  general  rule  notice  of  an  appeal  must  be 
served  on  the  opposite  party  or  parties     or  his  or  their  agent     or  upon  some 


land  run  from  the  date  of  the  order  confirm- 
ing the  award,  and  not  of  the  order  overrul- 
ing objections  to  it.  Moores  v.  Bel- Air 
Water,  etc.,  Co.,  79  Md.  391,  29  Atl.  1033. 

Leave  to  file  a  petition  in  error,  under  Ohio 
Rev.  St.  §  2259,  may  be  granted  within  six 
months  from  the  rendition  of  the  judgment 
complained  of.  Norwood  v.  Wooley,  9  Ohio 
Cir.  Ct.  195,  4  Ohio  Cir.  Dec.  274. 

The  affidavit  of  a  juror  is  admissible  to 
prove  the  date  on  which  the  award  was  actu- 
ally made,  when  the  object  is  to  show  that 
an  appeal  was  taken  in  time.  Jamison  v. 
Burlington,  etc.,  R.  Co.,  69  Iowa  670,  29 
N.  W.  774. 

25.  Alabama. —  Birmingham  R.,  etc.,  Co. 
r.  Birmingham  Traction  Co.,  128  Ala.  110, 
29  So.  187;  State  v.  Williams,  125  Ala.  115, 
28  So.  401. 

Indiana. —  Butler  v.  Parker,  9  Ind.  534 
Pruitt  V.   Shelbyville,  etc.,  R.   Co.,  2  Ind. 
530. 

Kansas. —  Rennick  v.  Lyon  County,  45  Kan. 
442,  25  Pac.  850. 

Maine. —  Clark  v.  Maine  Shore-Line  R.  Co., 
81  Me.  477,  17  Atl.  497. 

Ohio. —  Cleveland,  etc.,  R.  Co.  v.  Wick, 
35  Ohio  St.  247. 

Pennsylvania. —  In  re  William  St.,  191  Pa. 
St.  472,  43  Atl.  326;  Geissinger  v.  Heller- 
town  Borough,  133  Pa.  St.  522,  19  Atl.  412; 
Perry's  Appeal,  (1888)  13  Atl.  66;  Gettys- 
burg Memorial  Assoc.  v.  Sherfv,  117  Pa.  St. 
256,  10  Atl.  758 ;  Gwinner  v.  Lehigh,  etc.,  R. 
Co.,  55  Pa.  St.  126;  In  re  Helme,  7  Kulp  93; 
Spear  v.  Montgomery  County,  24  Pa.  Co.  Ct. 
177,  16  Montg.  Co.  Rep.  157 ;  In  re  Chelten- 
ham Tp.  Road,  11  Pa.  Co.  Ct.  671;  Rodgers 
V.  Freemansburg,  2  Pa.  Co.  Ct.  523. 

Washington. —  Seattle,  etc.,  R.  Co.  i\ 
O'Meara,  4  Wash.  17,  29  Pac.  835. 

Wisconsin. —  Neff  v.  Chicago,  etc.,  R.  Co., 
14  Wis.  370. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  669. 

The  time  of  taking  an  appeal  will  be 
reckoned  from  the  filing  of  the  report  or  from 
the  time  it  is  in  some  legitimate  manner 
brought  to  the  notice  of  the  parties  inter- 
ested (Jamison  v.  Burlington,  etc.,  R.  Co., 
69  Iowa  670,  29  N.  W.  774;  Kansas  City, 
etc.,  R.  Co.  V.  Hurst,  42  Kan.  462,  22  Pac. 
618)  ;  and  not  necessarily  from  the  time 
when  it  is  reduced  to  writing  and  signed  by 
the  commissioners  (Kansas  City,  etc.,  R.  Co. 
V.  Hurst,  supra). 

26.  Jones  v.  Wills  Valley  R.  Co.,  30  Ga. 
43 ;  State  v.  Dean,  9  Ga.  405. 

27.  State  v.  Engelmann,  106  Mo.  628,  17 
S.  W.  759;  Steubenville,  etc.,  R.  Co.  v.  Pat- 
rick, 7  Ohio  St.  170.   And  see  supra,  XI,  P,  1. 

28.  California.— V.  S.  v.  Crooks,  116  Cal. 
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43,  47  Pac.  870;  Butte  County  v.  Boydstun, 
68  Cal.  189,  8  Pac.  835. 

Illinois. —  Hartman  v.  Belleville,  etc.,  R. 
Co.,  64  111.  24. 

Iowa. —  Haggard  v.  Algona  Independent 
School  Dist.,  113  Iowa  486,  85  N.  W.  777; 
Waltmeyer  v.  Wisconsin,  etc.,  R.  Co.,  64  Iowa 
688,  21  N.  W.  139;  Spurrier  v.  Wirtner,  48 
Iowa  486;  Hahn  v.  Chicago,  etc.,  R.  Co.,  43 
Iowa  333;  Robertson  v.  Eldora  R.,  etc.,  Co., 
27  Iowa  245;  Burlington,  etc.,  R.  Co.  u. 
Sinnamon,  9  Iowa  293. 

New  Jersey. —  Jones  v.  Morristown  Aque- 
duct Co.,  37  N.  J.  L.  556  [affirming  36 
N.  J.  L.  206]. 

New  York. —  In  re  Grade  Crossing  Com'rs, 
68  N.  Y.  App.  Div.  560,  74  N.  Y.  Suppl. 
205. 

South  Carolina. —  Atlantic  Coast  Line  R. 
Co.  V.  South  Bound  R.  Co.,  57  S.  C.  317,  35 
S.  E.  553. 

Tennessee. —  Woolard  v.  Nashville,  108 
Tenn.  353,  67  S.  W.  801. 

'Texas. —  Karnes  County  v.  Ray,  (Civ.  App. 
1900)  57  S.  W.  76. 

Wisconsin. —  Neff  v.  Chicago,  etc.,  R.  Co., 
14  Wis.  370. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain,'* 
§  670. 

If  one  of  several  owners  appeals,  the  other 
owners  are  adverse  parties  on  whom  notice 
must  be  served.  U.  S.  v.  Crooks,  116  Cal. 
43,  47  Pac.  870;  Butte  County  v.  Boydstun, 
68  Cal.  189,  8  Pac.  835. 

In  Wisconsin,  however,  it  has  been  held 
that  notice  of  an  appeal  from  the  award  of 
commissioners  need  not  be  served  upon  the 
opposite  party  where  the  statute  does  not 
so  require.  Weyer  v.  Milwaukee,  etc.,  R.  Co., 
57  Wis.  329,  15  N.  W.  481. 

A  New  Jersey  statute  requiring  a  written 
notice  to  be  served  on  the  adverse  party 
within  ten  days  after  filing  the  petition  for 
appeal  is  held  not  to  be  jurisdictional,  and 
under  exceptional  circumstances  the  court 
may  legally  proceed  to  try  an  appeal,  al- 
though such  notice  was  not  given  within  the 
time  stated.  Nicoll  v.  New  York,  etc.,  Tel. 
Co.,  62  N.  J.  L.  733,  42  Atl.  583,  72  Am.  St. 
Rep.  666  [affirming  62  N.  J.  L.  156,  40  Atl. 
627]. 

Under  the  Iowa  code,  which  provides  that 
if  the  petitioners  for  the  establishment  of  a 
highway  are  required  to  pay  the  damages  no- 
tice of  an  appeal  from  an  award  must  be 
served  on  the  persons  first  named  in  the 
petition,  it  is  not  necessary  to  serve  them 
if  it  is  sought  only  to  charge  the  county 
with  the  damages.  Raymond  v.  Clay  County, 
68  Iowa  130,  26  N.  W.  34. 

29.  Hahn  v.  Chicago,  etc.,  R.  Co.,  43  Iowa 
333. 
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official,^  or  the  statute  may  provide  that  the  notice  shall  be  tiled  with  the  clerk 
of  the  court  to  which  the  appeal  is  taken.^^  But  where  the  appeal  is  by  several 
owners  several  distinct  notices  are  not  required,  one  notice,  stating  generally  that 
an  appeal  has  been  taken,  being  sufficient.^^  Under  some  statutes  the  notice  may 
be  signed  by  the  attorney  of  the  party  appealing, ^'^  and  may  be  served  by  the 
sheritf  who  has  conducted  the  proceedings,^^  in  which  case  the  return  of  the 
sheriff  is  sutiicient  proof  of  service,^^  and  must  specify  the  objections.^^  But  in 
the  absence  of  any  special  statutory  regulation,  any  act  of  the  party  appealing 
which  is  usually  required  in  cases  of  appeal  from  one  tribunal  to  another,  and 
which  clearly  indicates  an  intention  to  appeal,  is  sufficient.^^ 

(iv)  Payment  of  Fees  or  Costs,  Bonds,  Etc.  It  may  also  be  required  as 
a  condition  to  a  review  in  the  appellate  court  that  the  appealing  party  pay  all  the 
costs  accruing  up  to  the  time  of  the  appeal,^  and  that  he  give  a  proper  and  suf- 
ficient security  in  the  shape  of  a  bond  or  undertaking  "^^  except  where  the  state  is  a 


A  civil  engineer  of  a  railroad  company  may 

be  a  proper  agent  upon  whom  to  serve  no- 
tice, where  he  has  transacted  business  con- 
nected with  procuring  the  right  of  way,  has 
charge  of  the  service  and  location,  and  has 
an  office  in  the  county.  Jamison  v.  Burling- 
ton, etc.,  R.  Co.,  69  Iowa  670,  29  N.  W.  774. 

An  attorney  for  the  raihoad  company  is 
not  such  an  agent,  in  Illinois  under  Laws 
(1852),  p.  146  (Hartman  r.  Belleville,  etc., 
R.  Co.,  64  111.  24)  ;  although  in  Iowa  notice 
of  an  appeal  from  an  award  of  damages  by 
the  sherilf's  jury  served  on  the  attorney  o'f 
the  opposite  party  is  sufficient  (Hahn  v.  Chi- 
cago, etc.,  R.  Co.,  43  Iowa  333 ) . 

30.  Haggard  v.  Algona  Independent  School 
Dist.,  113  Iowa  436,  85  N.  W.  777  (county 
school  superintendent)  ;  Raymond  v.  Clay 
County,  68  Iowa  130,  26  N.  W.  34;  Walt- 
meyer  i:.  Wisconsin,  etc.,  R.  Co.,  64  Iowa  688, 
21  N.  W.  139  (deputy  sheriflf). 

Where  the  appeal  is  from  an  award  of  dam- 
ages for  land  taken  for  a  highway,  such 
award  having  been  made  by  the  board  of 
supervisors,  the  notice  must  be  served  on 
the  owner  of  the  land  as  well  as  on  the 
county  auditor.  Spurrier  v.  Wirtner,  48 
Iowa  486. 

Where  there  are  several  commissioners  of 
highways  in  a  town,  notice  must  be  served 
on  all  of  them,  and  service  on  one  is  not 
sufficient.  People  v.  Lawrence,  54  Barb. 
(N.  Y.)  589. 

In  Missouri,  where  property  is  taken  by  a 
city,  and  the  statute  requires  notice  to  be 
given  to  the  board  of  aldermen,  it  is  not 
necessary  that  the  notice  should  be  served 
when  the  board  is  in  session;  it  is  suffi- 
cient if  it  is  served  upon  the  presiding  officer, 
the  clerk,  and  the  members  of  the  board. 
Edina  v.  Shoot,  129  Mo.  354,  31  S.  W.  767. 

31.  Klein  v.  St.  Paul,  etc.,  R.  Co.,  30  Minn. 
451,  16  N.  W.  265,  holding  that  a  notice 
served  upon  the  agent  of  the  petitioning 
railway  company,  and  not  filed  with  the 
clerk  of  the  district  court,  is  not  sufficient. 

32.  Larson  v.  Superior  Short-Line  R.  Co., 
64  Wis.  59,  24  N.  W.  487 ;  Weyer  v.  Milwau- 
kee, etc.,  R.  Co.,  57  Wis.  329,  15  N.  W.  481; 
Neff  V.  Chicago,  etc.,  R.  Co.,  14  Wis.  370. 

33.  Weyer  v.  Milwaukee,  etc.,  R.  Co.,  57 
Wis.  329,  15  N.  W.  481. 


34.  Cedar  Rapids,  etc..  Land,  etc.,  Co.  v. 
Chicago,  etc.,  R.  Co.,  60  Iowa  35,  14  N.  W. 
76. 

35.  Edina  c.  Shoot,  129  Mo.  354,  31  S.  W. 
767. 

36.  Flint,  etc.,  R.  Co.  v.  Detroit,  etc.,  R. 
Co.,  64  Mich.  350,  31  N.  W.  281;  Michigan 
Air-Line  R.  Co.  v.  Barnes,  44  Mich.  222,  6 
N.  W.  651. 

37.  Robertson  v.  Eldora,  etc..  Coal  Co.,  27 
Iowa  245. 

38.  Perry  v.  Pennsylvania  Schuylkill  Val- 
ley R.  Co.,  3  Pa.  Co.  Ct.  59 ;  Sherfy  v.  Gettys- 
burg Battlefield  Memorial  Assoc.,  3  Pa.  Co. 
Ct.  58 ;  Deisher  v.  Reading,  etc.,  R.  Co.,  2  Pa. 
Co.  Ct.  606. 

Municipal  corporations  are  not  within  this 
rule,  since  they  sue  and  are  sued  in  a  rep- 
resentative capacity.  Gamble  v.  Lebanon 
City,  3  Pa.  Co.  Ct.  594. 

The  rule  does  not  apply  to  an  appeal  under 
the  act  of  April  9,  1856,  supplementary  to  the 
railroad  law  of  1849,  which  provides  that 
either  party  may  appeal  from  the  report 
of  the  viewers  within  thirty  days  after  the 
report  is  filed.  Perry's  Appeal,  (Pa.  1888) 
13  Atl.  66;  Gettysburg  Battlefield  Memorial 
Assoc.  V.  Sherfy,  117  Pa.  St.  256,  10  Atl.  758. 

Payment  into  court  pending  appeal. —  A 
railroad  company  which  has  been  in  posses- 
sion of  land  for  several  years  under  a  lease 
from  a  part  of  the  owners,  and  has  been 
operating  a  road  thereon,  may  appeal  on 
the  issue  of  the  amount  of  damages  adjudged 
against  it  in  condemnation  proceedings,  with- 
out depositing  the  amount  of  the  judgment 
in  court  or  restoring  possession  of  the  land. 
Ashland  Coal,  etc.,  R.  Co.  r,  Davidson,  20 
S.  W.  270,  14  Ky.  L.  Rep.  339.  And  see 
State  V.  Waite,  25  Ohio  Cir.  Ct.  216. 

39.  California. —  Los  Angeles  v.  Pomeroy, 
132  Cal.  340,  64  Pac.  477. 

Georgia. —  Selma,  etc.,  R.  Co.  v.  Gammage, 
63  Ga.  604. 

Indiana. —  Butler  v.  Parker,  9  Ind.  534 ; 
Parker  v.  Henderson,  1  Ind.  62. 

Iowa. —  Grinnell  v.  Mississippi,  etc.,  R.  Co., 
18  Iowa  570. 

Kansas. —  St.  Louis,  etc.,  R.  Co.  v.  Morse, 
50  Kan.  99,  5l  Pac.  676;  Kansas  City,  etc., 
R.  Co.  v.  Hurst,  42  Kan.  462,  22  Pac.  618; 
Beckwith  r.  Kansas  City,  etc.,  R.  Co.,  28 
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party  appellant.^  This  bond  operates  as  a  supersedeas;'^^  and  if  defective,  in 
some  jurisdictions  renders  the  appeal  void/^  unless  no  possible  harm  can  result 
from  the  defect,^^  although  the  more  general  practice  is  to  allow  the  bond  to  be 
amended^  or  to  allow  a  new  bond  to  be  liled/^ 

(v)  Parties.  Every  person  whose  rights  and  liabilities  may  in  any  way  be 
affected  by  the  linal  decree  should  be  made  a  party  to  the  appeal.^^  If  the  land- 
owner dies  pending  an  appeal  in  proceedings  which  affect  the  fee  of  the  land  his 
heirs  at  law  should  be  made  parties.^^ 

e.  The  Record.    Except  where  the  trial  on  appeal  in  condemnation  proceed- 


Kan.  484;  Missouri  River,  etc.,  R.  Co.  v. 
Owen,  8  Kan.  409. 

Kentucky. —  Henderson,  etc.,  R.  Co.  v. 
Dickerson,  16  B.  Mon.  297. 

0/iio.— State  %.  Waite,  25  Ohio  Cir.  Ct. 
216. 

Pennsylvania. —  Easton's  Appeal,  47  Pa.  St. 
255 ;  Perry  v.  Pennsylvania  Schuylkill  Valley 
R.  Co.,  3  Pa.  Co.  Ct.  49 ;  Sherfy  v.  Gettysburg 
Battlefield  Memorial  Assoc.,  3  Pa.  Co.  Ct. 
58;  Deisher  v.  Reading,  etc.,  R.  Co.,  2  Pa. 
Co.  Ct.  606. 

Texas. —  Karnes  County  v.  Ray,  ( Civ.  App, 
1900)  57  S.  W.  76;  Bexar  County  v.  Terrell, 
(Civ.  App.  1890)  14  S.  W.  62. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  671. 

The  undertaking  on  appeal  from  a  judg- 
ment against  an  elevated  railroad  company 
for  past  and  fee  damages  should  provide  for 
the  payment  of  the  fee  damages,  as  well  as 
the  past  damages  and  the  costs.  Eno  v.  New 
York  El.  R.  Co.,  15  N.  Y.  App.  Div.  336,  44 
N.  Y.  Suppl.  61;  State  v.  Waite,  25  Ohio  Cir. 
Ct.  216. 

Under  a  Texas  statute  which  provides  that 
the  bond  shall  be  in  double  the  amount  of  the 
judgment  and  costs,  a  supersedeas  bond  for 
double  the  amount  of  probable  costs  as  fixed 
by  the  clerk  of  the  county  court  is  sufficient, 
and  it  need  not  be  for  double  the  value  of 
the  right  of  way,  a  condemnation  proceeding 
not  being  a  suit  for  the  recovery  of  land. 
Crary  v.  Port  Arthur  Channel,  etc.,  Co.,  (Tex. 
Civ.  App.  1898)  45  S.  W.  842. 

In  Pennsylvania  it  is  held  that  in  fixing  the 
amount  of  security  to  be  given  by  the  com- 
pany on  appeal,  the  amount  awarded  by  the 
viewers  cannot  be  considered,  but  the  court 
must  inform  itself  by  testimony  as  to  the 
value  of  the  land.  Slingluff  v.  Wissahickon 
Turnpike  Co.,  1  Phila.  879. 

But  unless  expressly  required  by  the  stat- 
ute, it  seems  that  a  bond  is  not  necessary. 
Perry's  Appeal,  (Pa.  1888)  13  Atl.  66;  Get- 
tysburg Battlefield  Memorial  Assoc.  v.  Sherfy, 
117  Pa.  St.  256,  10  Atl.  758;  Nebraska  R. 
Co.  V.  Van  Dusen,  6  Nebr.  160. 

40.  Pruitt  V.  Shelbyville  Lateral  Branch 
R.  Co.,  2  Ind.  530. 

41.  Los  Angeles  v.  Pomeroy,  132  Cal.  340, 
64  Pac.  477;  Eno  v.  New  York  El.  R.  Co..  15 
N.  Y.  App.  Div.  336,  44  N.  Y.  Suppl.  61; 
Crary  v.  Port  Arthur  Channel,  etc.,  Co.,  (Tex. 
Civ.  App.  1898)  45  S.  W.  842.  And  see  State 
V.  Waite,  25  Ohio  Cir.  Ct.  216. 

In  New  York  a  judgment  directing  pay- 
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ment  of  the  award  will  not  be  stayed,  pending 
an  appeal,  on  the  ground  that  the  award  was 
excessive ;  but  a  bond  may  be  taken  from  the 
owners  conditioned  to  make  restitution  in 
ease  the  award  should  be  reduced.  Manhat- 
tan R.  Co.  V.  O'Sullivan,  8  N.  Y.  App.  Div. 
320,  40  N.  Y.  Suppl.  937. 

42.  Parker  v.  Henderson,  1  Ind.  62. 

A  void  appeal-bond  cannot  constitute  or 
effect  an  appeal  from  an  award  of  condemna- 
tion commissioners  of  the  district  court. 
St.  Louis,  etc.,  R.  Co.  v.  Morse,  50  Kan. 
99,  31  Pac.  676. 

43.  Chicago,  etc.,  R.  Co.  v.  Abilene  Town- 
Site  Co.,  42  Kan.  97,  21  Pac.  1112,  holding 
that  where  the  appeal-bond  is  in  a  sum  about 
one  third  the  amount  awarded,  the  appeal  it- 
self is  not  to  be  treated  as  utterly  void  for 
the  mere  reason  that  the  bond  is  not  in 
double  the  amount  of  the  award,  but  it  may 
be  treated  as  sufficiently  valid  to  authorize 
a  trial  on  the  merits  if  no  possible  harm  can 
result  to  the  owner  by  reason  of  the  penalty 
being  too  small. 

44.  Selma,  etc.,  R.  Co.  v.  Gammage,  63  Ga. 
604. 

45.  Rippe  V.  Chicago,  etc.,  R.  Co.,  22  Minn. 
44. 

If  the  bond  given  by  the  owner  is  made 
payable  to  a  third  person,  not  a  party  to  the 
proceeding,  and  no  special  equities  are 
shown,  the  court  may  refuse  to  allow  the 
appeal  to  be  perfected  by  giving  a  new  bond 
payable  to  the  proper  party.  Lovitt  V.  Well- 
ington, etc.,  R.  Co.,  26  Kan.  297. 

46.  Hibberd's  Appeal,  2  Pa.  Dist.  28. 
Persons  entitled  to  appeal  see  supra,  XI, 

P,  1,  a,  (II). 

Where  the  viewers  report  that  no  damages 
would  be  sustained  by  any  of  the  owners,  an 
appeal  may  be  taken  by  one  of  the  owners 
without  making  the  other  owners  parties  to 
it.  Robinson  v.  South  Chester,  3  Del.  Co. 
(Pa.)  176. 

The  railroad  company  is  a  proper  party  de- 
fendant to  an  appeal  from  the  decision  of  the 
railroad  commissioners  by  one  whose  land 
Las  been  taken  for  the  use  of  the  railroad. 
Chase  v.  Sullivan  R.  Co.,  20  N.  H.  195. 

A  party  to  whom  the  land  was  conveyed 
after  the  taking  cannot  as  an  intervener  be 
made  a  party  to  an  appeal.  Cedar  Rapids, 
etc.,  Land,  etc.,  Co.  v.  Chicago,  etc.,  R.  Co., 
60  Iowa  35,  14  N.  W.  76:  Connable  v.  Chi- 
cago, etc.,  R.  Co.,  60  Iowa  27,  14  N.  W.  75. 

47.  Peoria,  etc.,  R.  Co.  v.  Rice,  75  111.  329. 
And  see  supra,  XI,  M,  1,  a,  (n). 
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iiigs  is  de  novo^^'^  the  court  can  consider  only  matters  contained  in  the  record.'*^ 
The  record  must  show  affirmatively  everything  essential  to  jurisdiction  and  regu- 
larity,^ as  that  a  final  order  was  made  on  the  merits,  and  that  tlie  appellant  claimed 
]iis  appeal  and  tiled  his  bond  within  the  statutory  period,^^  and  must  be  tiled  in 
the  court  within  the  time  fixed  by  statute.^^  It  also  includes  all  proceedings  or 
facts  which  the  law  or  practice  of  tlie  court  requires  to  be  enrolled,^^  but  not  what 
it  is  not  necessary  to  enroll,  unless  otherwise  made  a  part  of  the  record.^^    If  the 


48.  See  infra,  XI,  M,  1,  i. 

49.  Indiana. —  Evansville,  etc.,  Straight 
Line  R.  Co.      Cochian,  10  Ind.  560. 

Kansas. —  St.  Louis,  et«.,  R.  Co.  v.  Martin, 
29  Kan.  750. 

Massachusetts. —  Walker  v.  Boston,  etc., 
li.  Co.,  3  Cush.  1. 

Missouri. —  Hannibal,  etc.,  R.  Co.  v.  Mor- 
ton, 27  Mo.  317. 

Fety  York.  —  New  York,  etc.,  R.  Co.  v. 
Corey,  5  How.  Pr.  177. 

In  proceedings  to  extend  a  street,  where 
the  record  contains  no  testimony  or  anything 
in  the  place  of  testimony,  but  only  the  ver- 
dict and  exceptions  thereto,  the  order  con- 
firming the  award  will  be  affirmed.  Mac- 
farland  v.  Bvrnes,  19  App.  Cas.  (D.  C.) 
531. 

Objections  to  the  admission  of  certain  deeds 
in  evidence,  although  excepted  to,  cajinot  be 
considered  on  appeal  if  no  copies  of  the  deeds 
are  furnished  in  the  papers  submitted  to  the 
appellate  court.  Cowdrey  v.  Woburn,  13G 
Mass.  409. 

An  order  overruling  certain  objections  and 
requests  of  the  landowners  is  not  reviewable, 
where  such  order  does  not  appear  in  the 
record.  In  re  Street  Opening,  111  N.  Y,  581, 
19  N.  E.  283. 

In  a  proceeding  under  the  Missouri  statute 
to  assess  the  damages  sustained  by  plaintiff 
from  changing  the  grade  of  a  street,  wliere 
it  Is  conceded  by  the  city  that  the  sum  ad- 
judged is  not  excessive,  the  failure  of  the 
record  to  show  proper  notice  will  not  work 
a  reversal.  Imler  r.  Springfield,  30  Mo.  App. 
069. 

On  an  appeal  from  a  motion  to  confirm  the 
report  of  commissioners,  the  court  must  act 
solely  upon  the  report,  and  affidavits  can- 
not be  read.  Metropolitan  West  Side  El. 
R.  Co.  V.  Siegel,  161  111.  638.  44  N.  E.  276; 
Rondout,  etc.,  R.  Co.  v.  Field,  38  How.  Pr. 
(N.  Y.)  187;  New  York,  etc.,  R.  Co.  v.  Co- 
burn,  6  How.  Pr.  (N.  Y.)  223.  Compare 
Minneapolis  v.  Wilkin,  30  Minn.  140,  14 
N.  W.  581. 

Evidence  given  before  the  viewers  will  not 
be  noticed  by  the  supreme  court,  as  it  consti- 
tutes no  part  of  the  record,  Ohio,  etc.,  R. 
Co.  V.  Bradford,  -19  Pa.  St.  363. 

Ordinarily  the  only  portions  of  the  record 
which  can  be  resorted  to  in  determining  what 
were  the  issues  passed  upon  by  a  jury  are 
the  written  pleadings  or  issues  settled;  but 
upon  an  appeal  in  proceedings  to  condemn 
land  for  railroad  purposes,  where  the  statute 
prescribes  no  other  written  pleading  than  the 
petition  for  the  appointm.ent  of  commission- 
ers, and  no  issues  are  formally  settled,  but 


those  submitted  are  the  ones  raised  by  the 
proofs  on  the  trial,  the  settled  case  made, 
which  forms  part  of  the  judgment-roll,  and 
on  which  a  motion  to  vacate  the  verdict  is 
based,  may  be  resorted  to  for  the  purpose  of 
determining  the  issues  and  supporting  the 
verdict.  St.  Paul,  etc.,  R.  Co.  v.  Matthews,  16 
Minn.  341. 

50.  In  re  Cooper,  93  N.  Y.  507  ;  Matter  of 
New  York,  89  N.  Y.  App.  Div.  45J0,  85  N.  Y. 
Suppl.  858;  Matter  of  Fourth  Ave.,  11  Abb. 
Pr.  (N.  Y.)  189;  Karnes  County  Ray, 
(Tex.  Civ.  App.  1900)  57  S.  W.  76.  See, 
generally,  Appeal  and  Error,  2  Cyc.  1025. 

Amendment. —  Wliere  the  transcript  is  im- 
perfect, but  it  can  be  amended  by  a  writ  of 
certiorari,  the  appeal  will  be  held  valid. 
Clinton  v.  Missouri  Pac.  R.  Co.,  122  U.  S. 
469,  7  S.  Ct.  1268,  30  L.  ed.  1214.  And  see 
In  re  New  York,  etc.,  R.  Co.,  33  Hun  (N.  Y.) 
293,  holding  that  whSre  it  is  claimed  that 
the  minutes  of  testimony  annexed  to  the 
commissioners'  report  are  defective,  but  no 
fraud  is  charged,  the  commissioners  should 
be  given  an  opportunity  to  correct  the  min- 
utes. 

51.  Myers  v.  Old  Mission,  etc..  Road,  7 
Iowa  315. 

52.  White  Water  Valley  Canal  Co.  v.  Hen- 
derson, 8  Blackf.  (Ind.)  528;  Nebraska,  etc.. 
R.  Co.  V.  Storer,  22  Nebr.  90,  34  N.  W.  69; 
GiflFord  v.  Reoublican  Valley,  etc.,  R.  Co.,  20 
Nebr.  538,  31'N.  W.  11;  In  re  Mansfield  Bor- 
ough, 158  Pa.  St.  314,  27  Atl.  959;  Karnes 
County  V.  Ray,  (Tex.  Civ.  App.  1900)  57 
S.  W.  76. 

53.  Ruston  v.  Grimwood,  30  Ind.  364  (hold- 
ing that  the  petition,  remonstrance,  report 
of  the  viewers,  and  the  final  order  are  parts 
of  the  record)  ;  Bell  v.  Pavey,  7  Ind.  App. 
19,  33  N.  E.  1011.  See,  generally.  Appeal 
AND  Error,  2  Cyc.  1053. 

54.  Madera  County  v.  Raymond  Granite 
Co.,  139  Cal.  128,  72  Pac.  915.  989  (holding 
that  a  certificate  signed  by  the  trial  judge 
but  bearing  date  subsequent  to  the  notice  of 
appeal  is  not  a  part  of  the  judgment-roll)  ; 
Manhattan  R.  Co.  v.  Taber,  7  Misc.  (N.  Y.) 
347,  27  N.  Y.  Suppl.  860  (holding  that  on 
appeal  from  an  order  denying  costs,  the  min- 
utes of  the  proceedings  before  the  commis- 
sioners, which  were  not  considered  by  the 
court  below  on  the  question  of  costs,  cannot 
be  considered  bv  the  general  term  on  appeal)  ; 
In  re  Upper  Dublin  Tp.  Road.  94  Pa.  St.  126 
(holding  that  n  statement  of  facts  which  the 
parties  agreed  should  "be  considered  as  if 
established  by  deposition  forms  no  part  of 
the  record).  And  see,  generally.  Appeal  and 
Error,  2  Cyc.  1053. 
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statute  makes  no  provision  for  bills  of  exceptions,  such  a  bill  does  not  form  a  part 
of  the  record  even  if  taken  but  where  the  statute  does  provide  for  them  they 
are  essential. 

f.  Review  —  (i)  In  General.  An  appeal  to  an  appellate  court  in  condemna- 
tion proceedings  is  to  be  treated  as  an  appeal  in  a  civil  action  commenced  in  a 
ni^i prius  court  and  as  a  general  rule  an  appeal  in  condemnation  proceedings 
brings  the  whole  case  before  the  appellate  court ;  but  the  review  will  pi-oceed 
only  on  grounds  considered  in  the  lower  court,^^  and  only  such  questions  will  be 
considered  as  were  properly  raised  and  preserved  by  appellant  below,^^  as  have  not 


55.  Hannibal,  etc.,  R.  Co.  v.  Morton,  27 
Mo.  317. 

56.  Clapp  V.  McFarland,  20  App.  Cas. 
(D.  C.)  224;  Suver  v.  Chicago,  etc.,  R.  Co., 
123  111.  293,  14  N.  E.  12;  Ottumwa  v.  Derks, 
32  Iowa  506;  St.  Louis  v.  Bovce,  130  Mo. 
572,  31  S.  W.  594.  But  see  Harvey  v.  Au- 
rora, etc.,  R.  Co.,  174  111.  295,  51  N.  E.  163. 
liolding-  that  where  the  appeal  is  from  an 
order  denying  a  motion  to  dismiss  the  pro- 
ceedings, it  is  unnecessary  to  take  a  bill  of 
exception  on  the  final  judgment  awarding 
damat^es. 

57.  "Witt  V.  St.  Paul,  etc.,  R.  Co.,  35  Minn. 
404,  29  N.  W.  161  [overrulinq  Conter  v.  St. 
Paul,  etc.,  R.  Co.,  24  Minn.  3i3]. 

58.  Indiana. —  Keicher  v.  Killbuck  Turn- 
pike Co.,  33  Ind.  333. 

Iowa. —  Deatori  v.  Polk  County,  9  Iowa 
594. 

Minnesota. —  Lumbermen's  Ins.  Co.  v.  St. 
I'aul,  85  Minn.  234,  88  N.  W.  749;  Curtis  v. 
St.  Paul,  etc.,  R.  Co.,  20  Minn.  28 ;  Lehmicke 
V.  St.  Paul,  etc.,  R.  Co.,  19  Minn.  464. 

Missouri. — <  King's  Lake  Drainage,  etc., 
Dist.  V.  Jamison,  176  Mo.  557,  75  S.  W.  679. 
Compare  St.  Joseph  v.  Hamilton,  43  Mo.  282. 

North  Carolina. —  Phifer  v.  Carolina  Cent. 
R.  Co.,  72  N.  C.  433. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  681. 

In  New  York,  on  appeal  to  the  county 
judges  from  an  order  locating  a  road,  the 
judges  review  the  entire  proceedings,  and 
may  inquire  into  the  question  of  damages 
(Brunswick  Highway  Com'rs  v.  Meserole, 
10  Wend.  122)  ;  but  the  court  of  appeals 
will  not  review  a  decision  of  the  commis- 
sioners as  to  what  was  included  in  the  de- 
scription of  the  land  {In  re  Southern  Boule- 
vard R.  Co.,  143  N.  Y.  253,  38  N.  E.  276). 

In  Indiana,  where  the  proceedings  are  by 
a  town  to  appropriate  land  for  a  street,  the 
trial  on  appeal  is  not  de  novo,  and  no  ques- 
tions can  be  determined  except  those  of  the 
regularity  of  the  proceedings  and  the  amount 
of  damages.  Terre  Haute,  etc.,  R.  Co.  v. 
Flora,  29  Ind.  App.  442,  64  N.  E.  648. 

Taxation  of  costs. —  Statements  of  wit- 
nesses will  not  be  examined  on  appeal  to  de- 
termine whether  more  than  three  witnesses 
testified  to  the  same  fact,  to  decide  as  to  the 
taxation  of  costs.  Louisville,  etc..  Air  Line 
R.  Co.  V.  Dryden,  39  Ind.  393. 

59.  Eno  V.  Manhattan  R.  Co.,  21  N.  Y. 
App.  Div.  548,  48  N.  Y.  Suppl.  516;  Postal 
Tel.  Cable  Co.  v.  Texas,  etc.,  R.  Co.,  (Tex. 
Civ.  App.  1898)  46  S.  W.  912. 
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60,  Colorado. —  Colorado  Fuel,  etc.,  Co.  v. 
Four  Mile  R.  Co.,  29  Colo.  90,  66  Pac.  902: 
Colorado  Midland  R.  Co.  v.  Brown,  15  Colo. 
193,  25  Pac.  87. 

Illinois. —  Burke  v.  Chicago  Sanitary  Dist., 
152  111.  125,  38  N.  E.  670;  Peoria,  etc.,  R. 
Co.  V.  Laurie,  63  111.  264;  Kankakee,  etc.,  R. 
Co.  V.  Chester,  62  111.  235. 

Indiana. —  Lake  Erie,  etc.,  R.  Co.  v.  Ko- 
komo,  130  Ind.  224,  29  N.  E.  780;  Beynon 
V.  Brandywihe,  etc..  Turnpike  Co.,  39  Ind. 
129. 

Iowa. —  Ball  v.  Humphrey,  4  Greene  204. 

Massachusetts. —  Fitchburg  R.  Co.  f.  Bos- 
ton, etc.,  R.  Co.,  3  Cush.  58;  Walker  v.  Bos- 
ton, etc.,  R.  Co.,  3  Cush.  1. 

Michigan.  —  IBenton  Harbor  Terminal  R. 
Co.  V.  King,  131  Mich.  377,  91  N.  W.  641; 
Shroeder  v.  Detroit,  etc.,  R.  Co.,  44  Mich. 
387,  6  N.  W.  872 ;  Michigan  Air-Line  R.  Co. 
V.  Barnes,  44  Mich.  222,  6  N.  W.  651;  Bis- 
sell  V.  Collins,  28  Mich.  277,  15  Am.  Rep. 
217. 

Minnesota. —  Wilkin  v.  St.  Paul,  etc.,  R. 
Co.,  22  Minn.  177;  Knauft  v.  St.  Paul,  etc., 
R.  Co.,  22  Minn.  173;  Lake  Superior,  etc., 
R.  Co.  V.  Greve^  17  Minn.  322. 

Missouri. —  Shively  v.  Lankford,  174  Mo. 
535,  74  S.  W.  835. 

Nebraska. —  Hastings,  etc.,  R.  Co.  v.  In- 
galls,  15  Nebr.  123,  16  N.  W.  762. 

Nevada. —  Virginia,  etc.,  R.  Co.  v.  Elliott, 
5  Nev.  358. 

New  Jersey. —  Leeds  v.  Camden,  etc.,  R.  Co., 
53  N.  J.  L.  229,  233,  23  Atl.  168,  169. 

New  York. —  Mitchell  v.  Metropolitan  El. 
R.  Co.,  132  N.  Y.  552,  30  N.  E.  385  [affirm- 
ing 9  N.  Y.  Suppl.  130]  ;  Buffalo,  etc.,  R.  Co. 
V.  Brainard,  9  N.  Y.  100;  Matter  of  Ludlow 
St.,  47  N.  Y.  App.  Div.  317,  62  N.  Y.  SuppL 
42. 

.  Pennsylvania. —  Ohio,  etc.,  R.  Co.  r.  Vic- 
ary,  1  Am.  L.  Reg.  121, 

Virginia. —  Muire  v.  Falconer,  10  Gratt. 
12. 

West  Virginia. —  Steenrod  v.  Wheeling,  etc., 
R.  Co.,  27  W.  Va.  1 ;  Baltimore,  etc.,  R.  Co. 
r.  Pittsburg,  etc,,  R.  Co.,  17  W.  Va.  812. 

United  States.  —  Shepherd  v.  Baltimore, 
etc.,  R.  Co.,  130  U.  S.  426,  9  S.  Ct.  598,  32 
L.  ed.  970. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain," 
§  666. 

Objections  cannot  be  raised  for  the  first 
time  on  appeal  to  discrimination  by  the  jury 
in  their  verdict  between  the  actual  and  the 
exemplary  damages  (Texas,  etc.,  R.  Co.  v. 
Casey,  52  Tex.  112)  ;  nor  to  the  right  to 
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been  waived,^^  and  as  were  included  in  the  record/^  unless  the  objection  goes  to 
tlie  jurisdiction,*^^  or  is  one  which  it  is  not  the  appellant's  duty  to  have  corrected 
in  the  lower  court.*''^  As  a  general  rule  onl v  matters  of  law  apparent  on  the  face 
of  the  record  can  be  considered  on  appeal,*"^  and  not  questions  or  findings  of 


filter  a  preliminary  decree  determining  the 
title  of  defendant  to  the  property  sought  to 
be  taken  (Chicago,  etc.,  R.  Co.  v.  Ward,  128 
111.  349,  18  N.  E.  828,  21  N.  E.  562;  Drucker 
i\  Manhattan  R.  Co.,  106  N.  Y.  157,  12  N.  E. 
568,  60  Am.  Rep.  487 )  ;  nor  to  the  mode  of 
verifying  the  petition  {In  re  Boston  Hoosac 
Tunnel  R.  Co.,  79  N.  Y.  64)  ;  nor  to  the  suffi- 
ciency of  an  ordinance,  providing  for  the  im- 
provement (Chicago,  etc.,  R.  Co.  v.  Pontiac, 
169  111.  155,  48  N.  E.  485)  ;  nor  to  matters 
arising  subsequent  to  the  judgment  (Hub- 
bard h\  Hartford,  74  Conn.  452,  51  Atl. 
133). 

An  objection  that  the  award  is  against  the 
law  and  the  evidence  is  insufficient  to  raise 
any  question  on  appeal.  Michigan  Air-Line 
R.  Co.  V.  Barnes,  44  Mich.  222,  6  N.  W.  651. 

On  an  appeal  from  the  commissioners* 
award  the  appellate  court  must  confine  it- 
self to  the  questions  properly  before  the  com- 
missioners. Leeds  r.  Camden,  etc.,  R.  Co., 
53  N.  J.  L.  229,  233,  23  Atl.  168,  169. 

Where  no  appeal  is  taken  from  an  order  ap- 
pointing the  appraisers  within  the  time  limited 
by  statute,  questions  as  to  alleged  errors  in 
the  appointment  and  in  the  order  itself  can- 
not be  considered  on  an  appeal  from  a  judg- 
ment accepting  the  report.  New  Milford 
Water  Co.  v.  Watson,  75  Conn.  237,  52  Atl. 
947,  53  Atl.  57. 

Motion  for  a  new  trial. —  It  is  not  neces- 
sary, in  order  to  secure  a  review  of  rulings 
on  evidence,  that  a  motion  for  a  new  trial 
should  be  made.  LolofT  v.  Sterling,  31  Colo. 
102,  71  Pac.  1113;  Sultan  Water,  etc.,  Co.  v. 
Weyerhauser  Timber  Co.,  31  Wash.  558,  72 
Pac.  114.  Compare  St.  Louis  v.  Boyce,  130 
Mo.  572,  31  S.  W.  594,  which  holds  that  the 
filing  of  a  bill  of  exceptions  does  not  pre- 
serve exceptions  to  the  commissioners'  report 
in  condemnation  proceedings,  unless  a  motion 
for  a  new  trial  is  filed  within  four  days  after 
the  rendition  of  final  judgment. 

61.  Ann  Arbor  R.  Co.  v.  Beach,  110  Mich. 
209,  68  N.  W.  124. 

62.  See  supra,  XI,  P,  1,  e. 

Although  the  constitution  requires  that  on 
appeal  all  questions  arising  on  the  record 
shall  be  disposed  of,  yet  if  the  judgment  is 
reversed  because  of  a  failure  in  the  petition 
to  set  out  jurisdictional  facts,  it  is  not  neces- 
sary that  the  court  should  decide  whether  the 
statute  gave  to  plaintiff  railway  company  the 
power  to  condemn  a  portion  of  the  right  of 
way  of  defendant  company.  Lake  Shore,  etc., 
R.  Co.  V.  Cincinnati,  etc.,  R.  Co.,  116  Ind. 
578,  19  N.  E.  440. 

63.  In  re  Boston  Hoosac  Tunnel,  etc.,  R. 
Co.,  79  N.  Y.  64. 

Jurisdiction  of  the  court  need  not  be  de- 
termined upon  an  appeal  from  a  judgment 
confirming  the  report  of  the  appraisers  where 
no  error  appeared  in  the  court's  action.  New 


Milford  Water  Co.  v.  Watson,  75  Conn.  237, 
52  Atl.  947,  53  Atl.  57. 

64.  Ligare  v.  Chicago,  157  111.  637,  41 
N.  E.  1021,  holding  that  the  entry  of  judg- 
ment for  a  less  compensation  than  the  sum 
awarded  by  the  verdict  of  the  jury  may  be 
assigned  as  error  by  the  owner,  since  it  was 
not  his  duty  to  move  in  the  trial  court  to 
have  the  error  corrected. 

65.  Indiana. —  Wabash  R.  Co.  v.  Cincin- 
nati, etc.,  R.  Co.,  29  Ind.  App.  546,  63  N.  E. 
325. 

Kentucky. —  Robb  v.  Maysville,  etc..  Turn- 
pike Road  Co.,  3  Mete.  117. 

Massachusetts. —  Fay  v.  Upton,  153  Mass. 
6,  26  N.  E.  997  ;  Fowle  v.  Arlington,  122 
Mass.  585  note;  Dwight  Printing  Co.  v.  Bos- 
ton, 122  Mass.  583;  Tucker  v.  Massachu- 
setts Cent.  R.  Co.,  116  Mass.  124;  Com.  v. 
Boston,  etc.,  R.  Co.,  3  Cush.  25. 

Minnesota. —  Ramsey  County  v.  Stees,  27 
Minn.  14,  6  N.  W.  401. 

Missouri. —  Shively  v.  Lankford,  174  Mo. 
535,  74  S.  W.  835. 

New  York. —  In  re  Union  El.  R.  Co.,  113 
N.  Y.  275,  21  N.  E.  81;  Gilbert  El.  R.  Co.  v. 
Kobbe,  70  N.  Y.  361;  In  re  Prospect  Park, 
etc.,  R.  Co.,  20  Hun  184. 

Pennsylvania. —  Delaware  Div.  Canal  Co.  i'. 
McKeen,  52  Pa.  St.  117;  Rodgers  v.  Free- 
mansburg,  2  Pa.  Co.  Ct.  523.  And  see  Mifflin 
V.  Pennsylvania  R.  Co.,  2  Leg.  Gaz.  222. 

South  Carolina. —  Chesterfield,  etc.,  R.  Co. 
V.  Johnson,  58  S.  C.  560,  36  S.  E.  919. 

Tennessee. —  Evans  v.  Shields,  3  Head  70. 

Vermont, —  Littleton  Bridge  Co.  v.  Pike, 
72  Vt.  7,  47  Atl.  108. 

See  18  Cent.  Dig.  tit,  "  Eminent  Domain," 
§  685. 

In  Alabama,  appeals  in  ad  quod  damnum 
proceedings,  being  regulated  by  the  code, 
which  permits  an  appeal  to  the  circuit  court 
from  any  assessment  of  damages  before  a  pro- 
bate judge,  questions  of  law  arising  from  de- 
fects in  the  proceedings  before  a  probate 
judge  cannot  be  considered  on  the  appeal. 
McCulley  v.  Cunningham,  96  Ala.  583,  11 
So.  694. 

Under  Vt.  Acts  (1882),  No.  go,  exceptions 
to  a  judgment  of  the  county  court  rendered 
upon  the  commissioners'  report  will  be  deter- 
mined as  though  based  upon  a  petition  for 
certiorari,  and  only  questions  affecting  the 
essential  rights  of  the  parties  will  be  con- 
sidered. Hooker  v.  Montpelier,  etc.,  R.  Co., 
62  Vt.  47,  19  Atl.  775. 

The  question  whether  the  use  is  a  public 
one  or  not,  being  a  judicial  question,  is  sub- 
ject to  review  by  the  appellate  court.  Pitts- 
burg, etc.,  R.  Co.  r.  Benwood  Iron  Works,  31 
W.  Va.  710,  8  S.  E.  453,  2  L.  R.  A.  680. 

Under  the  Massachusetts  statute  for  de- 
termining the  amount  of  damages  for  mak- 
ing free  the  Northampton  bridge,  the  award 
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fact ;  although  iti  some  instances  an  appeal  lias  been  held  to  l»rin_(4-  before  the 
appellate  court  the  whole  case,  both  as  to  the  law  and  the  facts.*^^  The  question 
of  title  may  in  a  proper  case  be  raised  in  the  appellate  court.*^*^ 

(ii)  Pbesumftions.  The  presumptions  which  are  usually  indulged  by  appel- 
late courts  in  support  of  the  action  of  the  trial  court  obtain  in  proceedings  for 
the  condemnation  of  private  property.^^  Thus  it  is  a  general  rule,  where  the 
evidence  is  not  preserved  in  the  record,  that  every  presumption  will  be  indulged 
in  favor  of  the  judgment  on  questions  of  fact,'^'^  as  that  the  jury  decided  correctly 
on  plaintiff's  title.*^^  In  the  absence  of  any  circumstances  which  would  indicate  a 
faihire  to  comply  with  the  law,  it  will  be  presumed  that  the  requirements  of  the 
statute,  both  those  prior  to  the  appeal  and  those  at  the  time  of  taking  it,  were 
followed,''^^  and  that  the  appeal  was  properly  taken  that  not  only  were  the  pro- 
ceedings had  in  the  county  in  which  the  land  was  located,*^^  but  that  the  taking  of 
the  land  was  authorized  by  law  and  was  for  the  purpose  of  a  public  use,''-''  and  was 
necessary  for  the  purpose.''^  It  will  also  be  presumed  that  the  proceedings  were 
regular,'^'^  and  that  the  petition  correctly  described  the  land.'^^  So  in  the  absence 
of  any  contrary  showing  in  the  record,  it  will  be  presumed  that  the  commissioners 
and  jurors  possessed  the  necessary  qualitications,^^  that  they  were  duly  sworn,^'^ 
that  correct  rules  as  to  the  damages  were  applied.^^    So  too  in  the  absence  of  such 


of  the  commissioners  is,  in  the  absence  of  an 
appeal  to  a  jury,  final,  and  questions  of  law 
cannot  be  reserved  for  the  supreme  court. 
in  re  Northampton  Bridge,  116  Mass.  442. 

66.  St.  Joseph  v.  Crowther,  142  Mo.  155, 
43  S.  W.  78G;  Lee  v.  Tebo,  etc.,  R.  Co.,  53 
Mo.  178;  Bischoff  v.  New  York  El.  E.  Co., 
61  N.  Y.  Super.  Ct.  211,  18  N.  Y.  Suppl.  865. 

67.  Texas,  etc.,  R.  Co.  v.  Southern  Develop- 
ment Co.,  52  La.  Ann.  535,  27  So.  101. 

68.  Brisbine  v.  St.  Paul,  etc.,  R.  Co.,  23 
Minn.  114;  Diedrich  v.  Northwestern  Union 
R.  Co.,  42  Wis.  248,  24  Am.  Rep.  399;  Gior- 
dano V.  Manhattan  R.  Co.,  9  N.  Y.  Suppl. 
258.  See  also  Appeal  and  Ekroe,  2  Cyc.  586 
note  77. 

69.  See,  generally,  Appeal  and  Error,  3 
Cyc.  266  et  seq. 

70.  Clapp  V.  Macfarland,  20  App.  Cas. 
(D.  C.)  224;  Fisher  v.  Chicago,  etc.,  R.  Co., 
104  111.  323. 

71.  York  County  v.  Wrightsville,  etc.,  R. 
Co.,  7  Watts  &  S.  (Pa.)  236. 

72.  Siman  v.  Rhoades,  24  Minn.  25; 
Shively  v.  Lankford,  174  Mo.  535,  74  S.  W. 
835;  St.  Louis  Terminal  R.  Co.  v.  St.  Louis, 
etc.,  R.  Co.,  100  Mo.  419,  13  S.  W.  710; 
Karnes  County  v.  Ray,  (Tex.  Civ.  App.  1900) 
57  S.  W.  76;  San  Antonio  v.  Sullivan,  23 
Tex.  Civ.  App.  658,  57  S.  W.  45. 

73.  Rippe  V.  Chicago,  etc.,  R,  Co.,  23  Minn. 
18;  Matter  of  Forsyth  Boulevard,  127  Mo. 
417,  30  S.  W.  188;  Karnes  County  v.  Ray, 
(Tex.  Civ.  App.  1900)  57  S.  W.  76. 

Notice  of  an  appeal  from  an  award  of  dam- 
ages constitutes  presumptive  evidence  that  an 
award  has  been  made.  Hahn  v.  Chicago,  etc., 
R.  Co.,  43  Iowa  333. 

74.  In  re  Chad's  Ford  Turnpike  Road,  5 
Binn.  (Pa.)  481. 

75.  Curtis  v.  St.  Paul,  etc.,  R.  Co.,  20  Minn. 
28. 

76.  Bosworth  v.  Providence,  17  R.  I.  58, 
20  Atl.  97. 

77.  Neal  v.  Cogar,  1  A.  K.  Marsh.  (Ky.) 
[XI.  P,  l,f.(i)] 


589;  Matter  of  Forsyth  Boulevard,  127  Mo. 
417,  30  S.  W.  188;  Coster  v.  New  Jersey  R., 
etc.,  Co.,  23  N.  J.  L.  227 ;  Mississippi  R.  Co.  v. 
McDonald,  12  Heisk.  (Tenn.)  54. 

Under  an  Oregon  statute  it  is  held  that  this 
rule  applies  only  after  jurisdiction  is  ac- 
quired, and  that  the  existence  of  jurisdictional 
facts  must  nevertheless  be  shown.  Northern 
Pac.  Terminal  Co.  v.  Portland,  14  Oreg.  24, 
13  Pac.  705. 

On  appeal  from  the  quashing  of  an  inquisi- 
tion, it  will  be  presumed,  unless  the  contrary 
is  made  to  appear,  that  there  were  irregular- 
ities justifying  the  quashing,  although  they 
are  not  apparent  on  the  record.  Noel  v.  Sale, 
1  Call  (Va.)  495. 

When  a  notice  of  filing  the  petition  is  not 
given,  and  the  record  shows  that  the  owner 
appeared  and  objected  to  the  regularity  of  the 
proceedings,  but  without  stating  the  ground, 
it  will  be  presumed  that  he  objected  to  the 
want  of  sufficient  notice,  and  his  appearance 
for  this  purpose  will  not  render  the  proceed- 
ings valid.  Cruger  v,  Hudson  River  R.  Co., 
12  N.  Y.  190. 

Although  the  petition  did  not  allege  any 
attempt  to  agree  as  to  the  point  and  man- 
ner of  crossing  the  defendant  railroad  by  the 
petitioner's  road,  it  will  not  be  presumed  on 
appeal  that  there  has  been  a  waiver  of  the 
effort  to  agree,  if  objections  were  seasonably 
and  appropriately  made.  Lake  Shore,  etc., 
R.  Co.  V.  Cincinnati,  etc.,  R.  Co.,  116  Ind. 
578,  19  N.  E.  440. 

78.  Ackerman  v.  Huff,  71  Tex.  317,  9 
S.  W.  236. 

79.  Ohio  River  R.  Co.  i;., Blake,  38  W.  Va. 
718,  18  S.  E.  957;  Chesapeake,  etc.,  R.  Co.  v. 
Patton,  9  W.  Va.  648. 

80.  Lyon  v.  Green  Bay,  etc.,  R.  Co.,  42 
Wis.  538. 

81.  District  of  Columbia. —  Metropolitan 
R.  Co.  V.  Macfarland,  20  App.  Cas.  421. 

Illinois. —  Mitchell  v.  Illinois,  etc.,  R.,  etc, 
Co.,  85  111.  566. 
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a  contrary  showing  it  will  be  presumed  that  interest  was  properly  allowed,^^  and 
that  the  award  was  adequate.^ 

(in)  Questions  AS  TO  Value  and  Damages.  The  questions  of  value^and 
of  damages  are  brought  before  the  court  on  appeal  from  the  award,  although  in 
most  cases  the  findings  on  these  questions  will  not  be  reviewed,^''  unless  there  has 


Iowa. —  Mississippi,  etc.,  R.  Co.  v.  Byington, 
14  Iowa  572. 

Minnesota. —  Whitacre  v.  St.  Paul,  etc.,  R. 
Co.,  24  Minn.  311 ;  Siman  v.  Rhoades,  24  Minn, 
25.  , 

New  Jersey. —  Ellsworth  v.  New  Jersey 
Cent.  R.  Co.,  34  N.  J.  L.  93. 

New  York. —  In  re  New  York,  etc.,  R.  Co., 
29  Hun  1,  holding  that  the  presumption  in 
favor  of  the  correcr^'^is  of  the  commissioners' 
report  cannot  be  afifected  by  a  certificate  of 
one  of  the  commissioners,  signed  by  him  sub- 
sequently, in  which  he  states  what  rule  is 
adopte:^-  in  estimating  the  damages. 

Penuhylvania. —  Pennsylvania  Schuylkill 
Valley  R.  Co.  v.  Ziemer,  124  Pa.  St.  560,  17 
Atl.  187. 

South  Dakota. —  Chicago,  etc.,  R.  Co.  v. 
Brink,  (1903)  94  N.  W.  422. 

Vermont.— Baxter  v.  Rutland,  67  Vt.  607, 
32  Atl.  488. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  683. 

82.  Matter  of  Campbell,  1  N.  Y.  St.  768; 
Bridgeman  v.  Hardwick,  67  Vt.  653,  32  Atl. 
502. 

*  83.  Peoria,  etc.,  R.  Co.  r.  Barnum,  107 
111.  160;  Tench  v.  Abshire,  90  Va.  768,  19 
S.  E.  779. 

84.  Morgan's  Louisiana,  etc.,  R.,  etc.,  Co.  r. 
Barton,  51  La.  Ann.  1338,  26  So.  271  (holding 
that  plaintiff  in  expropriation  may  appeal  on 
the  issue  of  value  when  he  claims  the  value  is 
excessive)  ;  Matter  of  Ludlow  St.,  47  N.  Y. 
App.  Div.  317,  62  N.  Y.  Suppl.  42;  Ohio 
Postal  Tel.  Co.  v.  Cleveland,  etc.,  R.  Co.,  11 
Ohio  S.  &  C.  PI.  Dec.  52,  8  Ohio  N.  P.  121 
(holding  that  the  common  pleas  can  review 
only  assessment  of  compensation  and  dam- 
ages). 

Where  an  appeal  is  taken  from  an  order  of 
the  special  term  of  the  supreme  court,  affirm- 
ing the  commissioners'  report  assessing  dam- 
ages and  benefits  on  land  affected  by  the  con- 
demnation, and  there  is  no  appeal  from  the 
order  appointing  the  commissioners,  such  ap- 
peal brings  up  only  the  question  as  to  whether 
the  commissioners  have  correctly  exercised 
their  functions  in  imposing  assessments  and 
making  awards.  Matter  of  Ludlow  ^t.,  47 
N.  Y.  App.  Div.  317,  62  N.  Y.  Suppl.  42. 

85.  Matter  of  Ludlow  St.,  47  N.  Y.  App. 
Div.  317,  62  N.  Y.  Suppl.  42 ;  Ohio  Postal  Tel. 
Co.  V.  Cleveland,  etc.,  R.  Co.,  11  Ohio  S.  & 
C.  PI.  Dec.  52,  8  Ohio  N.  P.  121;  Leader  v. 
Multnomah  County,  23  Oreg.  213,  31  Pac.  481 ; 
Western  American  Co.  v.  St.  Ann  Co.,  22 
Wash.  158,  60  Pac.  158. 

An  appeal  from  the  award  by  the  land- 
owner, if  the  proceedings  are  otherwise  regu- 
lar, brings  up  for  review  only  the  amount  of 
damages  awarded  (Sangamon  County  v. 
Brown,  13  111.  207 ;  Briggs  v.  Labette  County, 


39  Kan.  90,  17  Pac.  331;  Wabaunsee  County 
V.  Bisby,  37  Kan.  253,  15  Pac.  241;  Trogden 
V.  Winona,  etc.,  R.  Co.,  22  Minn.  198;  Rippe 
V.  Chicago,  etc.,  R.  Co.,  20  Minn.  187,  23 
Minn.  18;  St.  Paul,  etc.,  R.  Co.  v.  Murphy, 
19  Minn.  500),  although  in  Iowa  it  is  held  to 
bring  up  alsd  the  question  whether  any  dam- 
ages are  recoverable  (Spray  v.  Thompson,  9 
Iowa  40) . 

An  appeal  from  an  assessment  of  commis- 
sioners for  damages  brings  the  case  before 
the  district  court  on  its  merits.  Runner  v. 
Keokuk,  11  Iowa  543. 

The  ruling  in  Michigan  and  the  recent  rul- 
ing in  Louisiana  are  that  the  jury's  estimate 
is  not  conclusive,  but  may  be  reviewed  on  ap- 
peal. Texas,  etc.,  R.  Co.  v.  Southern  De- 
velopment Co.,  52  La.  Ann.  535,  27  So.  101 ; 
Grand  Rapids,  etc.,  R.  Co.  v.  Weiden,  70  Mich. 
390,  38  N.  W.  294.  Compare  New  Orleans, 
etc.,  R.  Co.  V.  Rabasse,  44  La.  Ann.  178,  10  So. 
708. 

86.  District  of  Columbia. —  District  of  Co- 
lumbia V.  Prospect  Hill  Cemetery,  5  App.  Cas. 
497. 

Massachusetts. —  First  Baptist  Soc.  v.  Fall 
River,  119  Mass.  95. 

Missouri. —  Kansas  City  v.  Bacon,  147  Mo. 
259,  48  S.  W.  860;  Lee  v.  Tebo,  etc.,  R.  Co., 
63  Mo.  178. 

Nebraska. —  Northeastern  Nebraska  R.  Co. 
V.  Frazier,  25  Nebr.  42,  40  N.  W.  604. 

Nevada. —  Virginia,  etc.,  R.  Co.  v.  Elliott, 
5  Nev.  358. 

New  York. —  In  re  Boston  Road,  27  Hun 
409;  Matter  of  Buffalo,  Sheld.  423;  In  re 
New  York  El.  R.  Co.,  12  N.  Y.  Suppl. 
858. 

Pennsylvania. —  Ohio,  etc.,  R.  Co.  v.  Vicary, 
1  Am.  L.  Reg.  121. 

Rhode  Island. —  Central  Land  Co.  v.  Provi- 
dence, 15  R:  I.  246,  2  Atl.  553. 

Wisconsin. —  Darge  v.  Horicon  Iron  Mfg. 
Co.,  22  Wis.  417. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  685. 

Setting  aside  a  verdict  or  a  report  of  com- 
missioners for  the  reason  that  the  damages 
are  inadequate  or  excessive  see  supra,  XI, 
M,  11,  b,  (II). 

A  separate  review  on  the  question  of  dam- 
ages for  the  location  of  a  road  cannot  be  had 
unless  the  county  has  a  special  law  on  the 
subject.  Huntingdon  County  v.  Kauffman, 
126  Pa.  St.  305,  17  Atl.  595;  In  re  Hopewell 
Tp.  Road,  12  Pa.  Co.  Ct.  517. 

The  supreme  court  on  appeal  cannot  ex- 
amine the  merits  of  an  award  or  appraise- 
ment, but  any  error  apparent  on  the  record 
may  be  corrected :  and  its  power  in  such  re- 
spect is  not  limited  to  the  absence  of  a  right 
of  appeal.  Delaware  Div.  Canal  Co.  v.  Mc- 
Keen,  52  Pa.  St.  117. 
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been  some  error  of  law  or  of  the  principle  upon  whicli  compensation  and  dam- 
ages have  been  assessed,^'''  especially  if  the  evidence  was  contlicting,^  or  unless 
allowed  by  special  statutes.^^  Where  the  question  of  damages  alone  is  brought 
up  on  appeal,  matters  preliminary  to  the  assessment  will  not  be  considered,^*^  such 
as  the  right  to  appropriate  the  land,^^  the  necessity  for  taking  the  land,^^  the  ques- 
tion as  to  the  use  being  a  public  one,^^  or  a  failure  to  agree  as  to  the  price,  although 
there  is  some  conflict  of  opinion  on  this  latter  point.^^ 

(iv)  Matters  Within  Discretion  of  Lower  Court.  Matters  which  are 
within  the  discretion  of  the  court  below  will  not  ordinarily  be  reviewed  on  appeal.'*^ 


The  amount  of  damages  as  fixed  by  the 
jury  cannot  be  passed  upon  in  the  circuit 
court  on  an  appeal  from  the  county  court 
upon  an  application  to  open  a  new  public 
road.  Rawlings  v.  Biggs,  85  Ky.  251,  3  S.  W. 
147,  8  Ky.  L.  Rep.  919. 

87.  Kansas  City  v.  Bacon,  147  Mo.  259,  48 
S.  W.  860;  Matter  of  Buffalo,  Sheld.  (N.  Y.) 
423;  In  re  Rochester,  20  N.  Y.  Suppl.  506; 
In  re  Buffalo,  etc.,  R.  Co.,  14  N.  Y.  Suppl.  1 ; 
Rondout,  etc.,  R.  Co.  v.  Field,  38  How.  Pr. 
(N.  Y.)  187;  In  re  Byberry,  6  Phila.  (Pa.) 
384. 

Setting  aside  an  award  for  excess  or  inade- 
quacy in  amount  see  supra,  XI,  M,  11,  b,  (ii). 

88.  Schuster  v.  Chicago  Sanitary  Dist.,  177 
111.  626,  52  N.  E.  855;  Virginia,  etc.,  R.  Co.  v. 
Elliott,  5  Nev.  358;  In  re  Thompson.  127 
N.  Y.  463,  28  N.  E.  389,  14  L.  R.  A.  52 ;  In  re 
Thompson,  121  N.  Y.  277,  24  N.  E.  472  [af- 
firming 45  Hun  261]  ;  In  re  Bushwick  Ave.. 
48  Barb.  (N.  Y.)  9;  Byrnes  v.  Douglass,  83 
Fed.  45,  27  C.  C.  A.  399. 

That  objections  to  the  amount  of  the  award 
will  not  be  considered  where  the  evidence  is 
conflicting  and  there  is  no  showing  of  passion 
or  prejudice  see  supra,  XI,  M,  11,  b,  (ii). 

89.  Matter  of  Hand  St.,  52  Hun  (N.  Y.) 
206,  5  N.  Y.  Suppl.  158,  holding  that  under  a 
special  act  in  New  York  upon  an  appeal  from 
an  order  of  a  special  term  to  the  general  term 
of  the  supreme  court,  the  latter  may  examine 
all  questions  of  law  or  of  fact  that  may  be 
involved  therein,  including  the  question  of 
damages. 

90.  Lindsay  Irr.  Co.  v.  Mehrtens,  97  Cal. 
676,  32  Pac.  802;  Warren  v.  First  Div.  St. 
Paul,  etc.,  R.  Co.,  18  Minn.  384;  Turner  v. 
Holleran,  11  Minn.  253;  Gilbert  El.  R.  Co.  v. 
Kobbe,  70  N.  Y.  361;  Leader  v.  Multnomah 
County,  23  Oreg.  213,  31  Pac.  481. 

In  Kansas,  where  the  board  of  county  com- 
missioners goes  to  trial  upon  an  appeal  from 
an  award  of  damages  made  by  themselves  for 
opening  a  road,  they  cannot  be  held  to  say 
that  they  have  established  no  road,  and  that 
therefore  no  damages  should  be  awarded. 
Lyon  County  v.  Kiser,  26  Kan.  279. 

91.  Western  American  Co.  v.  St.  Ann  Co., 
22  Wash.  158,  60  Pac.  158. 

But  the  question  of  the  right  of  railroad 
commissioners,  under  the  New  Hampshire 
statute,  to  take  certain  property  at  all,  may 
be  raised  by  an  appeal  from  their  award. 
Northern  R.  Co.  v.  Concord,  etc.,  R.  Co.,  27 
N.  H.  183. 

The  validity  of  a  patent  issued  to  a  rail- 
road company  and  the  fact  that  it  is  law- 
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fully  organized  with  power  to  procure  the  con- 
demnation of  land  for  its  roadway  can  only 
be  questioned  on  the  application  for  the  ap- 
pointment of  commissioners  or  on  certiorari 
thereon  or  other  direct  proceedings  authorized 
by  law  therefor,  and  not  on  an  appeal  from  an 
award  of  damages.  Miller  v.  Prairie  du 
Chien,  etc.,  R.  Co.,  34  Wis.  533. 

92.  Kansas. — Jockheck  v.  Shawnee  County, 
53  Kan.  780,  37  Pac.  621. 

Michigan. —  Detroit,  etc.,  R.  Co.  r.  Hall, 
(1903)  94  N.  W.  1066. 

New  York. —  In  re  Union  El.  R.  Co.,  113 
N.  Y.  275,  21  N.  E.  81. 

Ohio. —  Little  Miami  R.  Co.  v.  Perrin,  16 
Ohio  479. 

Vermont. —  Stearns  v.  Barre,  73  Vt.  281,  50 
Atl.  1086,  87  Am.  St.  Rep.  721,  58  L.  R.  A. 
240. 

M'est  Virginia. —  Baltimore,  etc.,  R.  Co.  v. 
Pittsburg,  etc.,  R.  Co.,  17  W.  Va.  812. 

Whether  the  public  interests  demand  the 
road,  and  whether  the  fiscal  condition  of  the 
county  will  justify  the  payment  of  the  dam- 
ages awarded,  is  for  the  county  and  not  the 
appellate  court  to  decide.  Sangamon  County 
V.  Brown,  13  111.  207. 

93.  Lindsay  Irr.  Co.  v.  Mehrtens,  97  Cal. 
676,  32  Pac.  802 ;  Denny  v.  Bush,  95  Ind.  315. 

94.  New  York,  etc.,  R.  Co.  v.  Wheeler,  72 
Conn.  481,  45  Atl.  14;  Schuster  v.  Chicago 
Sanitary  Dist.,  177  111.  626,  52  N.  E.  855. 
Contra,  Lake  Shore,  etc.,  R.  Co.  v.  Cincin- 
nati, etc.,  R.  Co.,  116  Ind.  578,  19  N.  E.  440; 
Toledo  Consol.  St.  R.  Co.  v.  Toledo  Electric  St. 
R.  Co.,  6  Ohio  Cir.  Ct.  362,  3  Ohio  Cir.  Dec. 
493. 

95.  Connecticut. —  Wilcox  v.  Meriden,  67 
Conn.  120,  17  Atl.  366. 

Georgia. —  Georgia  Southern,  etc.,  R.  Co.  v. 
Jones,  90  Ga.  292,  15  S.  E.  824. 

Kansas. —  Kansas  City,  etc.,  R.  Co.  v.  Ken- 
nedy, 49  Kan.  19,  30  Pac.  126. 

Maine. —  Burr  v.  Bucksport,  etc.,  R.  Co.,  64 
Me.  131. 

Massachusetts. —  Teele  v.  Boston,  165  Mass. 
88,  42  N.  E.  506;  Wamesit  Power  Co. 
Lowell,  etc.,  R.  Co.,  130  Mass.  455;  Richard- 
son V.  Curtis,  2  Gray  497. 

Michigan. —  Detroit,  etc.,  R.  Co.  r.  Hall, 
(1903)  94  N.  W.  1066. 

New  Yorfc.— Chaphe  v.  State,  117  N.  Y. 
511,  23  N.  E.  185;  Manhattan  R.  Co.  v. 
O'Sullivan,  6  N.  Y.  App.  Div.  571,  40  N.  Y. 
Suppl.  326;  Matter  of  Union  El.  R.  Co.,  55 
Hun  163,  7  N.  Y.  Suppl.  853. 

Pennsylva/nia. —  In  re  Towanda  Bridge  Co., 
91  Pa.  St.  216. 
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g.  Effect  of  Appeal.  An  appeal,  wliile  pending,  precludes  the  owner  from 
resorting  to  any  other  remedy,  inconsistent  therewith,^^  and  although  it  is  improvi- 
dently  granted  it  is  nevertheless  valid  until  properly  vacated,  and  cannot  be 
disregarded  in  a  collateral  proceeding.^^  By  appeahng  the  owner  waives  all 
questions  as  to  the  regularity  of  the  proceedings,^^  such  as  want  of  notice,^^  the 
tact  that  the  oatli  was  not  administered  to  the  commissioners,^  or  irregularities  in 
the  selection  of  a  jury  ;^  but  he  does  not  waive  objections  going  to  the  jurisdic- 
tion,^ or  to  the  legality  of  the  condemnation.^  A  final  judgment  which  provides 
for  the  payment  of  the  ascertained  compensation  to  the  owner,  and  adjudges 
title  and  ownership  to  be  in  the  public,  is  a  judgment  in  rem^  and  is  not  a&ected 
by  an  appeal  or  writ  of  error,^  although  the  assessment  of  damages  may  be  stayed 
])ending  an  appeal  from  the  judgment.^ 

h.  Determination  and  Disposition  of  the  Cause  —  (i)  In  General.  On  appeal 
in  condemnation  proceedings  the  appellate  court  has  authority  to  make  such 
order  and  take  such  further  proceedings  as  it  shall  see  Ht ;  ^  but  it  cannot,  on 


Wisconsin. — Allen  v.  Milwaukee,  72  Wis. 
182,  39  N.  W.  347 ;  Pick  v.  Rubicon  Hydraulic 
Co.,  27  Wis.  433. 

See  18  Cent.  Dig.  tit.  Eminent  Domain," 
%  684. 

Where  a  motion  is  made  at  special  term  of 
the  New  York  supreme  court  to  set  aside  an 
award  as  excessive,  such  court  is  not  the 
original  tribunal  whose  discretionary  action 
will  not  be  disturbed,  and  the  appellate  court 
will  confirm  the  award  if  it  was  right,  and 
will  affirm  the  order  setting  it  aside  if  it  was 
wrong.  Manhattan  R.  Co.  v.  O'Sullivan,  6 
N.  Y.  App.  Div.  571,  40  N.  Y.  Suppl.  326 
[affirmed  in  150  N.  Y.  509,  44  N.  E. 
1125]. 

96.  Ney  v.  Swinney,  36  Ind.  454. 

An  appeal  from  the  award  which  brings 
in  question  only  the  sufficiency  of  the  dam- 
ages is  not,  however,  inconsistent  with  a  pro- 
ceeding to  vacate  the  appointment  of  the  com- 
missioners, and  to  oppose  the  condemnation 
j)roceedings.  In  re  Minneapolis  R.  Terminal 
Co.,  38  Minn.  157,  36  N.  W.  105. 

97.  State  v.  Lubke,  15  Mo.  App.  152. 

98.  loiva. —  Runner  v.  Keokuk,  11  Iowa 
543;  Mississippi,  etc.,  R.  Co.  v.  Rosseau,  8 
Iowa  373. 

New  Jersey. —  Lehigh  Valley  R.  Co.  v. 
Dover,  etc.,  R.  Co.,  43  N.  J.  L.  528. 

New  York. —  In  re  New  York,  etc.,  R.  Co., 
«9  N.  Y.  453. 

Pennsylvania. —  Philadelphia,  etc.,  R.  Co.  v. 
Lawrence,  10  Phila.  604. 

Wisconsin. —  State  v.  Harland,  74  Wis.  11, 
41  N.  W.  1060. 

Where  an  appeal  is  taken  from  the  award 
of  commissioners  on  the  matter  of  damages, 
it  would  seem  to  be  a  waiver  of  all  irregu- 
larities in  the  previous  proceedings.  If  it  is 
desired  to  take  advantage  of  such  irregulari- 
ties the  record  must  be  brought  up  by  cer- 
tiorari. Fitchburg  R.  Co.  v.  Boston,  etc., 
R.  Co.,  3  Cush.  (Mass.)  58;  Delaware,  etc., 
R.  Co.  V.  Burson,  61  Pa.  St.  369;  Lehigh  Val- 
ley R.  Co.  V.  Dover,  etc.,  R.  Co.,  43  N.  J.  L. 
528. 

99.  Ellsworth  d.  Chicago,  etc.,  R.  Co.,  91 
lown  386,  59  N.  W.  78;  Trester  v.  Missouri 
Pac.  R.  Co.,  33  Nebr.  171,  49  N.  W.  1110. 
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1.  Trester  v.  Missouri  Pac.  R.  Co.,  33 
Nebr.  171,  49  N.  W.  1110. 

2.  Williamson  v.  Cass  County,  84  111.  361; 
Mississippi,  etc.,  R.  Co.  v.  Rosseau,  8  Iowa 
373. 

3.  Slough  V.  Chicago,  etc.,  R.  Co.,  71  Iowa 
641,  33  N.  W.  149. 

4.  In  re  Minneapolis  R.  Terminal  Co.,  38 
Minn.  157,  36  N.  W.  105;  Warren  v.  First 
Div.  St.  Paul,  etc.,  R.  Co.,  18  Minn.  384; 
French  v.  East  Orange,  49  N.  J.  L.  401,  8  Atl. 
107;  In  re  Niagara  Falls,  etc.,  R.  Co.,  121 
N.  Y.  319,  24  N.  E.  452. 

5.  St.  Louis,  etc.,  R.  Co.  v.  Clark,  119  Mo. 
357,  24  S.  W.  157 ;  Kohl  v.  Hannaford,  5  Ohio 
Dec.  (Reprint)  306,  4  Am.  L.  Rec.  372. 

As  to  running  of  interest  pending  an  appeal 
see  infra,  XI,  N,  10,  d. 

A  proceeding  to  reverse  a  judgment  has  no 
effect  on  the  status  of  the  property;  until  the 
judgment  is  reversed  such  status  is  precisely 
that  which  the  judgment  declares  it  to  be. 
Kohl  V.  Hannaford,  5  Ohio  Dec.  (Reprint) 
306,  4  Am.  L.  Rec.  372. 

In  Indiana  it  has  been  held  in  proceedings 
by  a  natural  gas  company  to  condemn  land 
for  the  purpose  of  conducting  gas,  that  on  an 
appeal  by  the  company  the  appeal  has  the 
effect  of  annulling  the  appraisement.  Con- 
sumers' Gas  Trust  Co.  v.  Huntsinger,  12  Ind. 
App.  285,  40  N.  E.  34. 

If  there  is  no  dispute  as  to  the  persons  who 
are  entitled  to  receive  the  compensation,  and 
there  is  no  disability  of  those  persons  to  re- 
ceive it,  the  court  has  no  power  to  order  a 
deposit  of  the  sum  awarded  or  any  part  of  it 
during  an  appeal  by  the  petitioner  ( Saratoga, 
etc.,  R.  Co.  V.  Schenectady  Stove  Co.,  66  How. 
Pr.  (N.  Y.)  43),  or  if  already  deposited  it 
has  no  power  to  order  payment  to  defendants 
pending  the  appeal  upon  other  grounds  than 
the  insufficiency  of  the  damages  awarded  (Pool 
V.  Butler,  141  Cal.  46,  74  Pac.  444). 

6.  Harlem  River,  etc.,  R.  Co.  v.  Arnow,  16 
N.  Y.  App.  Div.  380,  45  N.  Y.  Suppl.  6.  But 
see  Lake  Shore,  etc.,  R.  Co.  v.  Chicago,  etc., 
R.  Co.,  96  HI.  125. 

7.  Louisiana  Western  R.  Co.  v.  Crossman, 
111  La.  611,  35  So.  784,  Breaux,  J.,  delivering 
the  opinion  of  the  court. 
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affirming  the  judgment  or  award  appealed  from,  render  a  personal  judgment 
against  the  appealing  partj  for  tlie  amount  of  the  award. ^ 

(ii)  Correcting^  Modifying,  or  Setting  Aside.  The  court  on  appeal  may 
correct  the  judgment  so  as  to  make  it  conform  to  what  the  parties  were  entitled 
to  as  the  result  of  the  trial ;  ^  it  maj  modify  the  judgment  so  as  to  make  it  conform 
to  the  findings  of  fact  and  the  conclusions  of  law,^*^  or  it  may  set  aside  the  award 
where  the  commissioners  have  exceeded  their  authority. But  as  a  rule  it  should 
not  disturb  the  order,  verdict,  or  award  unless  palpably  contrary  to  the  evidence,^^ 
or  there  has  been  a  clear  disregard  of  legal  principles,^^  or  unless  it  appears  that 
the  verdict  was  influenced  by  passion  or  prejudice.^^    The  right  of  the  petitioner 


Where  a  highway  is  discontinued  pending 
an  appeal  as  to  land  damages,  tlitere  is  no  legal 
objection  to  an  assessment  upon  the  same 
appeal  for  such  damages  as  may  have  been 
caused  to  the  landowner  by  the  laying  out. 
Clarke  v.  Manchester,  56  N.  H.  502. 

8.  Cleveland,  etc.,  Valley  R.  Co.  v.  Wick, 
35  Ohio  St.  247. 

9.  Siman  v.  Rhoades,  24  Minn.  25. 

A  reduction  of  the  damages  cannot  be  made 
if  they  have  been  paid  to  the  landowner  or 
•deposited  with  the  treasurer.  Low  v.  Con- 
cord R.  Co.,  63  N.  H.  557,  3  Ail.  739. 

10.  Livingston  i".  Manhattan  R.  Co.,  4 
N.  Y.  App.  Div.  165,  38  N.  Y.  Suppl.  751; 
Adams  v.  Manhattan  R.  Co.,  15  Misc.  (N.  Y.) 
17,  36  N.  Y.  Suppl.  426.  But  in  an  earlier 
New  York  case  it  is  held  that  the  court  has 
power  only  to  confirm  or  set  aside  the  award, 
or  to  correct  irregularities,  and  has  no  power 
to  change  the  amount.  Rochester  Water- 
works Co.  V.  Wood,  60  Barb.  (N.  Y.)  137,  41 
How.  Pr.  (N.  Y.)  53. 

Compelling  the  owner  to  remit  and  return 
all  excessive  damages  see  supra,  XI,  M,  11,  d. 

11.  Smith  V.  Trenton  Delaware  Falls  Co., 
17  N.  J.  L.  5. 

12.  Arkansas. —  Fayetteville,  etc.,  R.  Co.  v. 
Combs,  51  Ark.  324,  11  S.  W.  418;  Spring- 
field, etc.,  R.  Co.  V.  Rhea,  44  Ark.  268. 

California. —  San  Jose  v.  Reed,  65  Cal.  241, 
3  Pac.  806. 

District  of  Columbia. —  District  of  Colum- 
bia V.  Prospect  Hill  Cemetery,  5  App.  Cas. 
497. 

Illinois. —  Illinois,  etc.,  R.  Co.  v.  Humiston, 
208  111.  100,  69  N.  E.  880;  Spohr  v.  Chicago, 
206  HI.  441,  69  N.  E.  515;  Metropolitan  West 
Side  R.  Co.  v.  Siegel,  161  111.  638,  44  N.  E. 
276 ;  Pittsburg,  etc.,  R.  Co.  v.  Lyons,  159  111. 
576,  43  N.  E.  377;  McReynolds  v.  Burling- 
ton, etc.,  R.  Co.,  106  111.  152;  Tonica,  etc., 
R.  Co.  V.  Roberts,  22  111.  224;  Tonica,  etc., 
R.  Co.  V.  Unsicker,  22  111.  221 ;  Illinois,  etc., 
li.  Co.  V.  Van  Horn,  18  111.  257. 

Indiana. —  Forsyth  v.  Wilcox,  143  Ind.  144, 
41  N.  E.  371. 

Kentucky. —  Ohio  Valley  R.,  etc.,  Co.  v. 
Thomas,  '5  S.  W.  470,  9  Ky.  L.  Rep.  508. 

Louisiana. —  New  Orleans  v.  Morgan,  111 
La.  851,  35  So.  951  (because  it  may  appear 
to  be  possibly  over  liberal)  ;  New  Orleans 
V.  Schroeder,  111  La.  653,  35  So.  800  (hold- 
ing that  where  no  other  issue  than  that  of 
Value  is  presented  the  verdict  will  not  be 
disturbed)  ;  New  Orleans,  etc.,  R.  Co.  V. 
McNeeley,  47  La.  Ann.  1298,  17  So.  798; 
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New  Orleans,  etc.,  R.  Co.  v.  Rabasse,  44  La. 
Ann.  178,  10  So.  708;  New  Orleans,  etc.,  R. 
Co.  V.  Frank,  39  La.  Ann.  707,  2  So.  310. 

Michigan. —  Flint,  etc.,  R.  Co.  v.  Detroit, 
etc.,  R.  Co.,  64  Mich.  350,  31  N.  W.  281. 

Mississippi. —  New  Orleans,  etc.,  R.  Co.  v. 
McBride,  38  Miss.  32. 

Nebraska. —  Fink  v.  Republican  Valley  R. 
Co.,  27  Nebr.  660,  43  N.  W.  418. 

Neiv  York. —  Long  Island  R.  Co.  v.  Reillv, 
89  N.  Y.  App.  Div.  166,  85  N.  Y.  Suppl.  875 ; 
In  re  Gilroy,  78  Hun  260,  28  N.  Y.  Suppl. 
910;  In  re  Newton,  19  N.  Y.  Suppl.  573; 
Matter  of  Rogers  Ave.,  22  N.  Y.  Suppl.  27, 
29  Abb.  N.  Cas.  361 ;  In  re  New  York,  etc., 
R.  Co.,  4  N.  Y.  Suppl.  88;  Pryor's  Appeal, 
5  Abb.  Pr.  272. 

Pennsylvania.  —  Winebiddle  v.  Pennsyl- 
vania R.  Co.,  2  Grant  32. 

Virginia. —  Muire  v.  Falconer,  10  Gratt. 
12. 

West  Virginia. —  Doddridge  County  Sup'rs 
V.  Stout,  9  W.  Va.  703. 

Wisconsin. —  Allen  v.  Milwaukee,  72  Wis. 
182,  39  N.  W.  347;  Wisconsin  Cent.  R.  Co. 
V.  Cornell  University,  49  Wis.  162,  5  N.  W. 
331. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  685.  See  also  Appeal  and  Error,  3  Cyc. 
381  note  79. 

A  judgment  in  favor  of  a  railroad  company, 
which  was  rendered  on  appeal  from  a  judg- 
ment dismissing  the  company's  petition,  will 
not  be  set  aside  in  the  supreme  court  on  the 
ground  that  the  petition  was  amended  in  the 
court  below  so  as  to  include  more  land  than 
the  original  petition  included.  Newton  v. 
Alabama  Midland  R.  Co.,  99  Ala.  468,  13  So. 
259. 

The  commissioners'  report  will  not  be  set 
aside  on  appeal  because  it  fails  to  recite  that 
the  commissioners  went  upon  the  premises 
and  viewed  the  same,  in  the  absence  of  evi- 
dence to  the  contrary  (St.  Louis,  etc.,  R, 
Co.  V.  St.  Louis,  etc.,  R.  Co.,  100  Mo.  419,  13 
^.  W.  710),  nor  because  it  does  not  award 
damages  to  defendant  corporation,  when  no 
evidence  on  that  point  is  preserved  in  the 
record  (St.  Louis,  etc.,  R.  Co.  v.  St.  Louis, 
etc.,  R.  Co.,  supra). 

13.  Long  Island  R.  Co.  v.  Reilly,  89  N.  Y. 
App.  Div.  166,  85  N.  Y.  Suppl.  875;  In  re 
New  York,  etc.,  R.  Co.,  37  Hun  (N.  Y.) 
317. 

14.  Texas,  etc.,  R.  Co.  v.  Eddy,  42  Ark. 
527;  Spohr  v.  Chicago,  206  111.  441,  69  N.  E. 
515;  Louisville,  etc.,  R.  Co.  v.  Ingram,  14 
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to  enter  on  the  land  on  payment  of  the  award  is  not  stayed  nor  lost  by  the  snbse- 
quent  setting  aside  of  the  verdict  for  errors  occurring  at  the  trial. 

(ill)  Reversal.  An  order,  judgment,  or  award  may  be  reversed  on  appeal 
for  material  errors  in  the  lower  court,  resulting  in  substantial  injustice  to  the 
appellant ;  but  no  such  reversal  may  be  had  on  appeal  for  harmless  errors 
in  giving  or  refusing  instructions,^'  in  admitting  or  excluding  evidence,^^  in 


S.  W.  534,  12  Ky.  L.  Rep.  456;  Long  Island 
R.  Co.  V.  Reilly,  89  N.  Y.  App.  Div.  16G,  85 
N.  Y.  Suppl.  875. 

15.  National  Docks,  etc.,  R.  Co.  v.  Penn- 
Bylvania  R.  Co.,  (N.  J.  Ch.  1895)  30  At\. 
1102. 

The  provision  of  the  California  code  that 
when  a  judgment  is  reversed  the  appellate 
court  may  order  complete  restitution  of  all 
property  and  rights  lost  by  the  judgment,  so 
far  as  such  restitution  is  consistent,  confers 
upon  the  court  a  discretionary  power;  and 
where  after  an  appeal  by  the  owner  this  court 
allows  the  petitioner  to  take  possession  of 
the  land  and  occupy  it  pending  the  litigation, 
upon  its  paying  into  court  a  sum  in  addition 
to  the  judgment,  the  supreme  court  will  not, 
on  reversing  and  remanding  the  cause  as  to 
the  amount  of  damages  only,  put  the  owner 
back  into  possession  unless  the  circumstances 
render  it  just  and  necessary.  Spring  Vallev 
Water  Works  v.  Drinkhouse,  95  Cal.  220,  30 
Pac.  218. 

16.  Brunswick,  etc.,  R.  Co.  i\  McLaren,  47 
Ga.  546;  Port  Huron,  etc.,  R.  Co.  v.  Voor- 
heis,  50  Mich.  506,  15  N.  W.  882;  Detroit, 
etc.,  R.  Co.  r.  Crane,  50  Mich.  182,  15  N.  W. 
73;  Lehigh  Vallev  R.  Co.  r.  Dover,  etc.,  R. 
Co.,  43  N.  J.  L.  *528;  Matter  of  Rochester, 
etc.,  R.  Co.,  50  Hun  (N.  Y.)  29,  2  N.  Y. 
Suppl.  457 ;  In  re  New  York,  etc.,  R.  Co.,  37 
Hun  (N.  Y.)  317;  Troy,  etc.,  R.  Co.  r.  North- 
ern Turnpike  Co.,  16  Barb.  (N.  Y.)  100; 
Troy,  etc.,  R.  Co.  v.  Lee,  13  Barb.  (N.  Y.) 
169. 

Where  the  property  injured  consisted  of 
two  lots,  one  of  which  was  undoubtedly  in- 
jured to  some  extent  but  the  other  suffering 
only  nominal  damages,  if  the  damages  are 
awarded  in  a  lump  sum,  and  the  decision  of 
the  trial  judge  does  not  show  how  much  he 
assessed  as  to  each  lot,  the  entire  judgment 
must  be  reversed.  Peak  v.  Kings  County 
Electric  R.  Co.,  83  N.  Y.  App.  Div.  631,  81 
N.  Y.  Suppl.  926. 

Where  there  is  evidence  that  the  land  had 
advanced  in  value  between  the  entry  and  the 
filing  of  the  petition,  error  in  assessing  the 
damages  as  of  an  earlier  date  is  prejudicial 
to  the  landowner.  Newgass  v.  St.  Louis,  etc., 
R.  Co.,  54  Ark.  140,  15  S.  W.  88,  Hemingway, 
J.,  delivering  opinion  of  the  court. 

Although  the  order  of  the  trial  court  re- 
quires the  petitioner  to  pay  the  award  within 
a  fixed  time,  the  judgment  may  nevertheless 
be  reversed,  although  that  time  has  elapsed. 
Leavenworth,  etc.,  R.  Co.  r.  Herley,  45  Kan. 
635,  26  Pac.  23. 

An  order  of  condemnation  may  be  reversed 
as  to  one  of  the  parties  and  affirmed  as  to 
the  others,  Bigelow  v.  Draper,  6  N.  D.  152, 
69  N.  W.  570. 


An  order  granting  a  landowner  damages  in 

proceedings  for  the  establishment  of  a  public 
road  is  still  adverse  to  him  in  the  sense  that  it 
establishes  the  road  over  his  land,  and  an  ob- 
jection that  the  order  is  in  his  favor  cannot 
be  urged  .igainst  an  appeal  taken  by  him. 
Pearson  v.  Island  County,  3  Wash.  497,  28 
Pac.  1108. 

17.  Instances  of  harmless  error  in  giving  or 
refusing  instructions  see  the  following  cases: 

California. —  Areata,  etc.,  R.  Co.  v.  Mur- 
phy, 71  Cal.  122,  11  Pac.  881,  holding  that 
an  instruction  fixing  the  day  following  the 
filing  of  the  complaint  as  the  date  for  fixing 
the  value  is  not  prejudicial  to  the  owner  if 
there  is  no  evidence  of  an  increase  in  value 
between  the  time  of  commencing  the  action 
and  the  time  of  trial. 

District  of  Columhia. —  District  of  Colum- 
bia V.  Prospect  Hill  Cemetery,  5  App.  Cas. 
497. 

Illinois. —  Groves,  etc.,  R.  Co,  v.  Herman, 
206  111.  34,  69  N.  E.  36 ;  Chicago,  etc.,  R.  Co. 
r.  Blume,  137  111.  448,  27  N.  E.  601;  Chi- 
cago, etc.,  R.  Co.  r.  Ward,  128  111.  349,  21 
N.  E.  562;  Centralia,  etc.,  R.  Co.  r.  Brake, 
125  111.  393,  17  N.  E.  820;  Chicago,  etc.,  R. 
Co.  V.  Dooling,  95  111.  202;  McAuley  v.  Co- 
lumbus, etc.,  R.  Co.,  83  111.  348. 

loiva. —  Hoyt  v.  Chicago,  etc.,  R.  Co.,  117 
Iowa  296,  90  N.  W.  724;  Pingery  r.  Chero- 
kee, etc..  R.  Co.,  78  Iowa  438,  43  N.  W.  285 ; 
Bell  V.  Chicago,  etc.,  R.  Co.,  74  Iowa  343,  37 
N.  W.  768. 

Massachusetts. —  Warren  v.  Spencer  Water 
Co.,  143  Mass.  155,  9  N.  E.  527. 

Nehraska. —  Burlington,  etc.,  R.  Co.  r. 
White,  28  Nebr.  166,  44  N.  W.  05. 

Pennsylvania. —  Miller  r.  Windsor  Water 
Co.,  148  Pa.  St.  429,  23  Atl.  1132. 

T ennessee. —  Smith  v.  East  End  St.  R.  Co., 
87  Tenn.  626,  11  S.  W.  709. 

Virginia. —  Eppes  r.  Cralle,  1  Munf.  258. 

Wisconsin. —  Weyer  v.  Chicago,  etc.,  R.  Co., 
68  Wis.  180,  31  N.  W.  710. 

United  States.— Sharif  i\  U.  S.,  191  U.  S. 
341,  24  S.  Ct.  114,  48  L.  ed.  211  [affirming 
112  Fed.  893,  50  C.  C.  A.  597,  57  L.  R.  A. 
932]. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain," 
§  686. 

A  statement  of  the  charge,  in  an  action  for 
damages  for  the  condemnation  by  a  city  of 
a  strip  of  land  for  a  street,  that  the  land  is 
taken  absolutely  from  plaintiff,  and  the  title 
is  taken  from  him  and  vested  in  the  city 
for  all  time,  cannot  be  said  to  be  harmless 
error.  Larkin  r.  Scranton  City,  162  Pa.  St. 
289,  29  Atl.  910. 

18,  Instances  of  harmless  error  in  admit-  • 
ting  or  excluding  evidence  see  the  following 
cases : 
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making  the  award,^^  or  in  rulings  or  findings  otherwise.'^^  Nor  can  tlie  appellate 
court  appoint  new  commissioners  upon  reversal.^- 

(iv)  Remanding.    Where  there  is  some  error  in  the  proceedings  or  the  evi- 


California. —  Los  Angeles,  etc.,  E,.  Co.  v. 
Eumpp,  104  Cal.  20,  37  Pac.  859;  San  Jose, 
etc.,  R.  Co.  V.  Mayne,  83  Cal.  566,  23  Pac. 
522. 

Idaho. —  Spokane,  etc.,  R.  Co.  v.  Lieuallen, 
2  Ida  1101,  29  Pac.  854,  Huston,  J.,  deliver- 
ing the  opinion  of  the  court. 

Illinois. —  Pittsburg,  etc.,  R.  Co.  1;.  Lyons, 
159  111.  576,  43  N.  E.  377;  Chicago,  etc.,  R. 
Co.  V.  Greiney,  137  111.  628,  25  N.  E.  798; 
Culbertson,  etc.,  Packing,  etc..  Co.  v.  Chicago, 
111  111.  651. 

loiva. —  Burns  v.  Chicago,  etc.,  R.  Co.,  102 
Iowa  7,  70  N.  W.  728;  Pingerv  v.  Cherokee, 
etc.,  R.  Co.,  78  Iowa  438,  43  N.'  W.  285 ;  Ball 
i\  Keokuk,  etc.,  R.  Co.,  74  Iowa  132,  37 
N.  W.  110. 

Kansas. —  Chicago,  etc.,  R.  Co.  v.  Wood- 
ward, 47  Kan.  191,  27  Pac.  836;  Chicago, 
etc.,  R.  Co.  V.  Brunson,  43  Kan.  371,  23 
Pac.  495;  Chicago,  etc..  R.  Co.  v.  Dill,  41 
Kan.  736,  21  Pac.  778;  Chicago,  etc.,  R.  Co. 
r.  Grovier,  41  Kan.  685,  21  Pac.  779;  Le  Roy, 
etc.,  R.  Co.  r.  Hollis,  39  Kan.  646,  18  Pac. 
047. 

Massachusetts. —  Cowdrey  v.  Woburn,  136 
Mass.  409. 

Michigan. —  Fort-St.  Union  Depot  Co.  v. 
Jones,  83  Mich.  415,  47  N.  W.  349. 

Missouri. — ^  Doyle  v.  Kansas  City,  etc.,  R. 
Co.,  113  Mo.  280,  20  S.  W.  970. 

Nebraska.  —  Smith  v.  Crete,  etc.,  R.  Co., 
29  Nebr.  142,  45  N.  W.  287. 

New  York. —  Eno  f.  Manhattan  R.  Co.,  21 
N.  Y.  App.  Div.  548,  48  N.  Y.  Suppl.  516; 
In  re  New  York,  etc.,  R.  Co.,  37  Hun  317; 
Troy,  etc.,  R.  Co.  v.  Northern  Turnpike,  16 
Barb.  300;  Troy,  etc.,  R.  Co.  v.  Lee,  13  Barb. 
169. 

Oregon. —  Portland  i;.  King,  (1891)  26  Pac. 
376. 

Pennsylvania. —  Reinhold  v.  Ephrata,  171 
Pa.  St.  425,  33  Atl.  362;  Dorian  v.  East 
Brandywine,  etc.,  R.  Co.,  46  Pa.  St.  520. 

Texas. —  Dallas,  etc.,  R.  Co.  v.  Chenault, 
(App.  1890)  16  S.  W.  173. 

Washington. —  Seattle,  etc.,  R.  Co.  v.  Gil- 
christ, 4  Wash.  509,  30  Pac.  738. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  686. 

19.  Galena,  etc.,  R.  Co.  v.  Birkbeck,  70  111. 
208;  Duluth,  etc.,  R.  Co.  v.  West,  51  Minn. 
103,  53  N.  W.  197. 

20.  Burden  v.  Stein,  25  Ala.  455 ;  Onset  St. 
R.  Co.  V.  Plymouth  County,  154  Mass.  395, 
28  N.  E.  286;  Paterson,  etc..  Turnpike  Co. 
):.  Van  Orden,  3  N.  J.  L.  534;  Roberts  v. 
New  York  El.  R.  Co.,  155  N.  Y.  31,  49  N.  E. 
262;  Cook  v.  New  York  El.  R.  Co.,  144  N.  Y. 
115,  39  N.  E.  2;  Sixth  Ave.  R.  Co.  v.  Metro- 
politan El.  R.  Co.,  138  N.  Y.  548,  34  N.  E. 
400;  Messenger  r.  Manhattan  R.  Co.,  129 
N.  Y.  502,  29  N.  E.  955  [affirming  59  N.  Y. 
Super.  Ct.  576,  13  N.  Y.  Suppl.  958] ;  People 
V.  Greenburgh,  57  N.  Y.  549.  And  see  Con- 
solidated St.  R.  Co.  V.  Toledo  Electric  St.  R. 


Co.,  8  Ohio  S.  &  C.  PI.  Dec.  268,  6  Ohio  N.  P. 
537. 

It  is  harmless  error  to  refuse  permission 
to  open  and  close  the  proceedings  unless  it  is 
evident  from  the  record  that  injustice  has 
resulted  therefrom  (Warner  v.  Gunnison,  2 
Colo.  App.  430,  31  Pac.  238;  Houston,  etc., 
R.  Co.  V.  Postal  Tel.  Cable  Co.,  18  Tex.  Civ. 
App.  502,  45  S.  W.  179;  McDonald  v.  Texas, 
etc.,  R.  Co.,  1  Tex.  Unrep.  Cas.  191);  to 
refuse  to  allow  a  city  to  discontinue  condem- 
nation proceedings  where  by  ordinance  it  can 
discontinue  such  proceedings  at  any  time 
after  the  assessment  of  damages  (Hyde  Park 
i\  Dunham,  85  111.  569)  ;  to  submit  evidence 
to  the  jury  which  is  sufficient  to  satisfy  the 
court  of  the  corporate  existence  of  the  con- 
demning corporation  (Henry  •  v.  Centralia, 
etc.,  R.  Co.,  121  111.  264,  12  N.  E.  744)  ;  to 
fail  to  submit  to  a  jury  where  no  different 
result  may  be  anticipated  had  a  jury  acted 
(Haggard  v.  Algona  Independent  School  Dist., 
113  Iowa  486,  85  N.  W.  777)  ;  to  refuse  an 
order  of  entry  on  filing  the  proper  bond  on 
appeal,  where  the  company  pays  the  judg- 
ment and  thereupon  obtains  an  order  of  entry 
(Atchison,  etc.,  R.  Co.  v.  Schneider,  127  111. 
144,  20  N.  E.  41,  2  L.  R.  A.  422)  ;  to  refuse 
certain  findings  as  to  the  value  of  easements 
taken  where  the  record  shows  that  the  true 
rule  of  damages  was  adopted  ( Sixth  Ave.  R. 
Co.  V.  Metropolitan  El.  R.  Co.,  138  N.  Y.  548. 
34  N.  E.  400)  ;  or  to  refuse  to  allow  plaintiff 
to  amend  its  articles  of  appropriation  (Chi- 
cago, etc.,  R.  Co.  V.  Hunter,  128  Ind.  213,  27 
N.  E.  477). 

The  failure  of  the  record  to  show  that 
proper  notice  is  given  of  the  condemnation 
proceedings  will  not  work  a  reversal  of  the 
award  of  damages  where  it  is  conceded  by 
the  condemning  corporation  that  the  sum 
adjudged  is  not  excessive.  Imler  v.  Spring- 
field, 30  Mo.  App.  669. 

Failure  to  find  as  to  the  benefit  which 
would  accrue  to  the  portions  of  land  not 
taken  is  not  a  prejudicial  error.  Tehama 
County  V.  Bryan,  68  Cal.  57,  8  Pac.  673. 

Separate  owners. —  A  failure  to  obtain  ju- 
risdiction of  certain  defendants  whose  lands 
or  interests  are  distinct  from  those  of  the 
defendant  who  appeals  is  not  ground  for  a  re- 
versal (St.  Louis  V.  Lanigan,  97  Mo.  175,  10 
S.  W.  475)  ;  but  if  a  part  of  the  owners 
appeal,  a  reversal  of  the  judgment  as  to 
them  is  a  reversal  as  to  all,  although  there 
were  separate  awards  (Kansas  City  v.  Mul- 
key,  176  Mo.  229,  75  S.  W.  973). 

21.  In  re  New  York,  etc.,  R.  Co.,  98  N.  Y. 
447  [affirming  33  Hun  639],  Earl,  J.,  deliver- 
ing the  opinion  of  the  court. 

In  New  Jersey,  when  a  case  is  appealed, 
and  there  is  a  trial  and  judgment,  which 
judgment  is  reversed  on  error  and  the  case 
remitted,  it  is  lawful  for  the  justice  holding 
the  circuit  to  strike  a  jury  and  set  the  case 
down   for   trial.     Pennsylvania   R.    Co.  r. 
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dence  is  so  conflicting  tliat  the  appellate  court  is  unable  to  do  justice  between  tiie 
parties,  it  may  remand  the  case  with  instructions  for  further  proceedings,^^  as  that 
new  commissioners  be  appointed,^^  or  a  new  trial  may  be  awarded.'^  Upon 
remanding  the  case  there  should  be  a  new  trial  de  novo?^ 

(v)  Dismissal,  Withdrawal,  or  Abandon2ient.  An  appeal  will  be  dis- 
missed if  it  was  not  taken  within  tiie  prescribed  time,^^  if  the  notice  required  by 
statute  has  not  been  given,^^  or  if  the  amount  in  controversy  is  not  sufficient  to 
give  the  appellate  court  jurisdiction;^^  but  it  will  not  be  dismissed  on  account  of 
any  irregularities  which  occurred  prior  to  the  appeal,'^^  or  because  the  petitioner 
is  in  default,^  or  where  the  only  question  before  the  court  on  appeal  is  the 
amount  of  the  award,  the  court  cannot  dismiss  the  petition  and  subsequent  pro- 
ceedings.^^ Where  the  owner  has  appealed  from  the  award,  he  may  dismiss  his 
appeal  and  withdraw  his  exceptions  to  tlie  award,  without  losing  his  right  to 
resort  to  an  action  to  recover  his  damages ;  since  a  withdrawal  of  the  exceptions 
without  accepting  the  award  is  not  a  ratification  of  the  award.^'^  But  after  issue 
has  been  joined  on  the  appeal  and  a  trial  had  on  the  merits,  the  appellant  cannot, 
without  the  consent  of  the  other  party,  withdraw  the  appeal  and  stand  on  the 
viewers'  award.^^  If  the  petitioner  appeals,  and  afterward  becomes  satisfied  that 
the  award  is  correct,  and  therefore  does  not  desire  to  further  prosecute  the 
appeal,  the  proper  course  is  to  affirm  the  award  ;  and  a  motion  to  dismiss  should 
not  be  sustained  in  such  a  case  without  requiring  the  petitioner  to  pay  interest  on 
the  award.^ 

(vi)  Recovering  Payments  Made.    Where  the  petitioner  makes  a  deposit 


National  Docks  Co.,  58  N.  J.  L.  425,  34  Atl. 
753. 

22.  Bailey  v.  New  Orleans,  19  La.  Ann. 
271. 

A  case  may  be  remanded  for  further  hear- 
ing where  it  appears  that  the  commissioners 
have  refused  to  hear  the  parties  or  to  take 
their  evidence  or  that  the  report  is  such  as 
to  show  fraud  or  irregularity;  but  not  for  an 
erroneous  ruling  by  the  commissioners  in  ex- 
cluding testimony  or  in  admitting  immaterial 
or  even  incompetent  or  hearsay  evidence. 
In  re  Nassau  Cable  Co.,  36  Hun  (N.  Y.  )  272. 

23.  New  Orleans,  etc.,  R.  Co.  v.  Zeringue, 
23  La.  Ann.  521;  In  re  Nassau  Cable  Co.,  36 
Hun  (N.  Y.)  272. 

24.  Morin  v.  St.  Paul,  etc.,  R.  Co.,  30 
Minn.  100,  14  N.  W.  460. 

A  new  trial  may  be  ordered  by  the  appel- 
late court  for  an  error  in  the  assessment  of 
damages.  Morin  ?;.  St.  Paul,  etc.,  R.  Co.,  30' 
Minn.  100,  14  N.  W.  460;  '  Peak  v.  Kings 
County  Electric  R.  Co.,  83  N.  Y.  App.  Div. 
631,  81  N.  Y.  Suppl.  926;  Bigelow  v.  Draper, 
6  N.  D.  152,  69  N.  W.  570. 

25.  State  v.  Gill,  84  Mo.  248;  Cincinnati 
Southern  R.  Co.  v.  Banning,  Ohio  Prob.  114; 
Thetford  v.  Kilburn,  36  Vt.  179;  Hunter  v. 
Matthews,  12  Leigh  (Va.)  228. 

In  Missouri  if  a  new  trial  is  awarded,  there 
must  be  another  trial  de  novo  as  to  all  the 
owners,  and  not  merely  as  to  those  who  ap- 
pealed.   State  V.  Gill,  84  Mo.  248. 

26.  Peters  v.  Hastings,  etc.,  R.  Co.,  19 
Minn.  260. 

27.  Selma,  etc.,  R.  Co.  v.  Gammage,  63 
Ga.  604;  Dubuque,  etc.,  R.  Co.  v.  Shinn,  5 
Iowa  516;  Dubuque,  etc.,  R.  Co.  v.  Critten- 
den, 5  Iowa  514;  Grand  Rapids  v.  Chicago, 
etc.,  R.  Co.,  95  Mich.  473,  55  N.  W.  359. 


28.  New  Orleans  v.  Contonio,  111  La.  545, 
35  So.  740. 

29.  Wilkin  v.  St.  Paul,  etc.,  R.  Co.,  22 
Minn.  177;  Knauft  v.  St.  Paul,  etc.,  R.  Co., 
22  Minn.  173;  Harper  v.  Miller,  26  N.  C. 
34. 

When  a  railroad  company  appeals  from  an 
award  of  viewers,  and  more  than  two  years 
elapse  before  the  owner  moves  to  strike  off 
the  appeal,  during  which  time  he  amended 
the  record  and  repeatedly  marked  the  case 
for  trial,  the  motion  to  strike  off  will  be  re- 
fused, although  the  appeal  was  defective  in 
form.  Perry  v.  Pennsylvania  Schuylkill  Val- 
ley R.  Co.,  3  Montg.  Co.  Rep.  (Pa.)  43. 

30.  Omaha,  etc.,  R.  Co.  v.  Umstead,  17 
Nebr.  459,  23  N.  W.  350. 

31.  Rippe  V.  Chicago,  etc.,  R.  Co.,  20  Minn. 
187. 

32.  Chicago,  etc.,  R.  Co.  v.  Patterson,  26 
Ind.  App.  295,  59  N.  E.  688. 

Where  a  city  abandons  a  portion  of  the 
land  taken  for  a  street,  after  an  appeal  by 
the  owner,  the  latter  may  abandon  his  appeal, 
with  costs,  or  he  may  pursue  it  and  have  the 
damages  assessed  for  so  much  of  the  land  as 
is  still  covered  by  the  street.  Curtis  v.  Port- 
land, 60  Me.  55. 

33.  Schuylkill  River  East  Side  R.  Co.  v. 
Harris,  124  Pa.  St.  215,  16  Atl.  838;  Schuyl- 
kill River  East  Side  R.  Co.'s  Appeal,  (Pa. 
1889)  16  Atl.  840.  See  also  Brown  r.  Corey. 
43  Pa.  St.  495. 

34.  Robbins  v.  Omaha,  etc.,  R.  Co.,  27 
Nebr.  73,  42  N.  W.  905 ;  Berggren  v.  Fremont, 
etc.,  R.  Co.,  23  Nebr.  620,  37  N.  W,  470; 
Donaldson  v.  Pennsylvania  R.  Co.,  5  Pa.  Co. 
Ct.  62  note. 

35.  Berggren  v.  Fremont,  etc.,  R.  Co.,  23 
Nebr.  620,  37  N.  W.  470. 
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of  the  award  and  goes  into  possession,  it  is  entitled,  if  the  judgment  of  condem- 
nation is  reversed,  to  have  the  sum  repaid  to  it,^^  and  if  the  deposit  is  withdrawn 
by  the  owner  lie  may  be  compelled  to  refund  the  amount  to  the  petitioner,^^  or  if 
the  amount  is  diminished  on  appeal  the  petitioner  is  entitled  to  recover  the 
amount  of  the  diminution.^^  The  same  rule  applies  where  the  award  has  been 
paid  to  the  owner.^^ 

i.  Trial  De  Novo  —  (i)  In  General.  Under  statutes  giving  the  right  of 
appeal  in  condemnation  proceedings,  there  can  be  a  trial  de  novo  in  the  appellate 
court  only  when  authorized  by  the  statute  or  constitution.^^ 

(it)  Scope  of  Inquiry.  A  trial  de  novo  in  the  appellate  court  opens  the 
whole  case  for  trial  upon  its  merits/^  and  not  on  the  exceptions  tiled  ^"^  and  all 


36.  Ligare  r.  Chicago,  etc.,  R.  Co.,  50  111. 
App.  84. 

37.  Watson  v.  Milwaukee,  etc.,  R.  Co.,  57 
Wis.  332,  15  N.  W.  468. 

38.  Cincinnati  Southern  R.  Co.  v.  Banning, 
10  Ohio  Dec.  (Reprint)  385,  21  Cine.  L.  Bui.  9. 

Under  N.  H.  Gen.  Laws,  c.  i6o,  §  22,  if  a 
railroad  company  has  taken  the  land  and  paid 
the  assessed  damages  to  the  owner  or  to  the 
state  treasurer  and  entered  upon  the  land,  it 
cannot  recover  back  any  part  of  the  sum, 
although  the  verdict  of  the  jury  is  for  a  less 
sum  than  the  award  appealed  from.  Ranlet 
V.  Concord  R.  Corp.,  62  N.  H.  561. 

39.  Missouri  Pac.  R.  Co.  v.  Gruendel,  3 
Kan.  App.  53,  44  Pac.  439 ;  Cincinnati  South- 
ern R.  Co.  V.  Banning,  10  Ohio  Dec.  (Reprint) 
385,  21  Cine.  L.  Bui.  9. 

40.  Alabama. —  Montgomery  Southern  R. 
Co.  V.  Sayre,  72  Ala.  443. 

Indiana. —  Evansville,  etc.,  R.  Co.  v.  Terre 
Haute,  161  Ind.  26,  67  N.  E.  686;  Reynolds  v. 
Shults,  106  Ind.  291,  6  N.  E.  619;  Hays  v. 
Parrish,  52  Ind.  132;  Heady  v.  Vevay,  etc., 
Turnpike  Co.,  52  Ind.  117 ;  Kemp  v.  Smith,  7 
Ind.  471. 

Iowa. —  Prosser  v.  Wapello  County,  18  Iowa 
327;  Runner  v.  Keokuk,  11  Iowa  543.  * 

Kentucky. —  Winchester,  etc.,  Turnpike- 
Road  Co.  V.  Evans,  110  Ky.  463,  61  S.  W. 
1008,  22  Ky.  L.  Rep.  1883;  Elizabethtown, 
etc.,  R.  Co.  V.  Catlettsburg  Water  Co.,  110 
Ky.  175,  61  S.  W.  47,  22  Ky.  L.  Rep.  1632. 

Missouri. —  In  re  Gardner,  41  Mo.  App.  589. 

New  Jersey  —  Miller  v.  Newark,  35  N.  J.  L. 
460. 

Ohio. —  State  v.  Hamilton  County,  69  Ohio 
St.  372,  69  N.  E.  659. 

Oregon. —  Portland  v.  Kamm,  5  Oreg.  362. 

Pennsylvania. — •Michael  v.  Crescent  Pipe 
Line  Co.,  159  Pa.  St.  99,  28  Atl.  204;  Schuyl- 
kill River  East  Side  R.  Co.  v.  Harris,  124 
Pa.  St.  215,  16  Atl.  838;  Hibberd's  Appeal,  2 
Pa.  Dist.  28. 

Tennessee. — Alloway  v.  Nashville,  88  Tenn. 
510,  13  S.  W.  123,  8  L.  R.  A.  123. 

Texas. —  Southern  Cotton  Press,  etc.,  Co.  v. 
Galveston  Wharf  Co.,  3  Tex.  App.  Civ.  Cas. 
§  256. 

Wisconsin. —  Watson  v.  Milwaukee,  etc.,  R. 
Co.,  57  Wis.  332,  15  N.  W.  468. 

United  States. —  Sharpe  v.  U.  S.,  112  Fed. 
893,  50  C.  C.  A.  597,  57  L.  R.  A.  932. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  675  et  seq. 
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A  trial  de  novo  may  be  had  of  an  appeal 
from  the  county  court  to  the  circuit  court  in 
special  proceedings  to  condemn  land  for  rail- 
roads or  turnpikes  (Chattaroi  R.  Co.  v.  Biggs, 
7  Ky.  L.  Rep.  515),  or  from  a  judgment  con- 
demning a  mill  site  (Towson  v.  Debow,  5 
Sneed  (Tenn.)  193.  But  see  Kearns  v. 
Thomas,  37  Wis.  118,  holding  that  under  Wis. 
Const,  art.  7,  §  63,  causes  arising  under  the 
mill-dam  act  and  brought  up  on  appeal  are 
to  be  determined  on  exceptions). 

Where  after  an  assessment  of  damages  the 
company  paid  to  the  sheriff  the  amount 
awarded,  and  both  parties  appealed,  and  with- 
out the  knowledge  of  the  company  the  owner 
subsequently  accepted  the  money  from  the 
sheriff,  although  the  owner's  appeal  is  de- 
feated thereby,  yet  the  court  still  has  juris- 
diction on  the  company's  appeal,  and  the 
owner  has  the  right  to  contest  the  amount  of 
recovery.  Burns  v.  Chicago,  etc.,  R.  Co.,  102 
Iowa  7,  70  N.  W.  728. 

41.  Peed  v.  Brenneman,  72  Ind.  288;  Mis- 
sissippi, etc.,  R.  Co.  V.  Rosseau,  8  Iowa  373; 
Chicago,  etc.,  R.  Co.  v.  Baker,  102  Mo.  553, 
15  S.  W.  64;  Gulf,  etc.,  R.  Co.  v.  Kerfoot,  85 
Tex.  267,  20  S.  W.  58. 

Estoppel. — Accepting  under  an  agreed  order 
the  amount  of  the  award  and  executing  a  bond 
for  its  return,  so  far  as  it  might  be  in  excess 
of  the  sum  adjudged  on  appeal,  does  not  estop 
defendant  from  claiming  in  the  circuit  court 
more  than  such  amount,  since  the  statute  re- 
quires a  case  to  be  tried  anew  in  the  circuit 
court.  Elizabethtown,  etc.,  R.  Co.  v.  Catletts- 
burg Water  Co.,  110  Ky.  175,  61  S.  W.  47,  22 
Ky.  L.  Rep.  1632.  But  where  county  com- 
missioners go  to  trial  upon  an  appeal  from 
an  award  for  land  damages  made  by  them- 
selves for  opening  a  road  tliey  cannot  be 
heard  to  say  that  they  have  established  no 
road  and  that  therefore  no  damages  could  be 
awarded.   Lyon  County  v.  Kiser,  26  Kan.  279. 

Where  a  verdict  is  so  defective  that  a 
judgment  cannot  be  rendered  thereon  against 
the  remonstrant,  he  is  entitled  to  a  new  trial 
of  the  whole  case,  including  the  question  of 
public  utility,  not  only  as  to  him,  but  as  to 
all  the  remonstrants.  Peed  v.  Brenneman,  72 
Ind.  288. 

42.  Chicago,  etc.,  R.  Co.  r.  Baker,  102 
Mo.  553,  15  S.  W.  64;  Chester  Rolling  Mills 
V.  Grannan,  1  Del.  Co.  (Pa.)  379;  Southern 
Cotton  Press,  etc.,  Co.  v.  Galveston  Wharf 
Co.,  3  Tex.  App.  Civ.  Cas.  §  256 ;  Wooster  v. 
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questions  in  reference  to  the  condemnation  which  appear  on  the  record  may  be 
considered,^^  although  it  has  been  held  that  on  appeal  from  the  commissioners^ 
award  the  retrial  can  be  only  of  matters  submitted  to  the  commissioners.^*  Tho 
usual  presumptions  will  be  indulged  in  favor  of  the  action  of  the  trial  court."^^ 

(ill)  Mode  AND  Conduct  of  Trial  —  (a)  In  General.  The  proceedings  iu 
a  trial  de  novo  are  in  general  conformity  with  those  of  ordinary  nisi  prius  trials,'*^ 
either  by  a  jury/^  or  by  the  court  without  a  jury/^  the  owner  being  considered 


Sugar  River  Valley  R.  Co.,  57  Wis.  311,  15 
N.  W.  401. 

43.  Cook  i\  Boone  Suburban  Electric  R. 
Co.,  122  Iowa  437,  98  N.  W.  293 ;  Dudley  v. 
Minnesota,  etc.,  R.  Co.,  77  Iowa  408,  42  N.  W. 
359. 

If  an  owner  remonstrates  against  the  es- 
tablishment of  a  highway,  both  upon  the 
ground  that  it  is  not  of  public  utility,  and  on 
account  of  the  damages,  two  issues  are  pre- 
sented which  must  be  tried  de  novo  on  appeal 
to  the  circuit  court.  Reynolds  v.  Shults,  106 
Ind.  291,  6  N.  E.  619;  Schmied  v.  Keeney,  72 
Ind.  309. 

Under  Mo.  Laws  (1887),  p.  246,  giving  a 
right  of  appeal  from  a  judgment  of  the  county 
court  in  the  case  of  opening,  changing,  or 
vacating  a  road  to  the  circuit  court  to  be 
tried  anew,  the  circuit  court  may  on  appeal 
determine  as  to  the  necessity  of  the  road. 
In  re  Gardner,  41  Mo.  App.  589. 

The  question  of  whether,  or  not  a  railroad 
company  can  lawfully  construct  its  road  ac- 
cording to  a  proposed  plan  cannot  be  consid- 
ered on  the  trial  of  an  appeal,  nor  should  it 
be  submitted  to  the  jury  to  say  what  plans 
ought  to  be  adopted.  Packard  v.  Bergen  Neck 
R.  Co.,  54  N.  J.  L.  553,  25  Atl.  506.  But  see 
St.  Louis,  etc.,  R.  Co.  v.  Clark,  121  Mo.  169, 
25  S.  W.  192,  906,  26  L.  R.  A.  751,  holding 
that,  although  the  appropriation  of  lands  is 
complete  when  the  railroad  company  pays  the 
a)vard  into  court  and  takes  possession,  it  may, 
on  a  subsequent  trial  before  the  jury,  an- 
nounce lands  on  which  the  road  will  be  con- 
structed, with  a  view  to  obtaining  a  reduction 
of  damages. 

In  fixing  compensation  on  a  trial  de  novo 
the  quality  of  the  estate  of  one  alleged  to 
be  an  owner  must  be  considered.  Miller  v, 
Newark,  35  N.  J.  L.  460. 

44.  Peoria,  etc.,  R.  Co.  v.  Laurie,  63  111. 
264. 

The  scope  of  an  appeal  from  the  commis- 
sioners' award  is  to  secure  a  retrial  of  the 
same  matter  submitted  to  the  commissioners 
(Whitacre  v.  St.  Paul,  etc.,  R.  Co.,  24  Minn. 
311 ;  Trogden  v.  Winona,  etc.,  R.  Co.,  22  Minn. 
198;  Warren  v.  First  Div.  St.  Paul,  etc.,  R. 
Co.,  21  Minn.  424;  Sherwood  v.  St.  Paul, 
etc.,  R.  Co.,  21  Minn.  122;  Rippe  v.  Chicago, 
etc.,  R.  Co.,  20  Minn.  187 ;  Curtis  v.  St.  Paul, 
etc.,  R.  Co.,  20  Minn.  28;  St.  Paul,  etc.,  R. 
Co.  V.  Murphy,  19  Minn.  500)  ;  therefore  any 
property  not  included  in  the  award  will  not 
be  affected  by  the  appeal,  and  damages  to 
such  property  are  not  a  proper  subject  of 
inquiry  (Chicago,  etc.,  R.  Co.  v.  Grovier,  41 
Kan.  685,  21  Pac.  779). 

45.  Graf  v.  St.  Louis,  8  Mo.  App.  562. 


On  appeal  from  a  decree  dismissing  a  bill 
to  restrain  highway  commissioners  from 
opening  a  highway  across  the  complainant's 
land,  the  supreme  court  cannot  in  the  ab- 
sence of  any  showing  of  the  fact  presume  that 
the  commissioners  failed  to  report  to  the  town 
auditors  their  award  or  that  no  provision  waa 
made  for  its  payment.  Todemier  v.  Aspin- 
wall,  43  111.  401. 

46.  Miller  v.  Newark,  35  N.  J.  L.  460; 
Hibberd's  Appeal,  2  Pa.  Dist.  28,  holding 
that  on  appeal  from  an  award  of  viewers  of 
a  public  road,  in  Pennsylvania,  the  proceed- 
ings should  as  nearly  as  possible  conform  to 
the  practice  and  pleadings  in  chancery. 

47.  Alabama. —  Montgomery  Southern  R. 
Co.  V.  Sayre,  72  Ala.  443. 

District  of  Columbia. —  Macfarland  v, 
Byrnes,  19  App.  Cas.  531. 

Indiana. —  Hays  v.  Parrish,  52  Ind.  132. 

Kentucky. —  Walton  v.  Norman,  42  S.  W. 
1146,  19  Ky.  L.  Rep.  1079. 

New  Jersey. —  Budd  v.  New  Jersey  R.,  etc., 
Co.,  14  N.  J.  L.  467. 

Ohio. —  Covington,  etc..  Bridge  Co.  v. 
Magruder,  63  Ohio  St.  455,  59  N.  E.  216. 

Pennsylvania. —  Michael  v.  Crescent  Pipe 
Line  Co.,  159  Pa.  St.  99,  28  Atl.  204;  Traut  v. 
New  York,  etc.,  R.  Co.,  (1888)  15  Atl.  678 
(holding  the  court  may  direct  the  jury  to 
view  the  premises  on  appeal  from  a  reviewer's 
decision)  ;  Bechtel  v.  Bechtelsville  Borough,  3 
Pa.  Dist.  713. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  675  et  seq. 

In  fixing  compensation  the  jury  in  the  ap- 
pellate court  may  compare  the  market  value^ 
of  the  whole  tract  at  the  date  of  the  com-' 
missioner's  award  with  its  market  value  at  the 
time  when  it  is  taken  and  the  improvement 
constructed  thereon,  and  may  award  the  dif- 
ference, provided  that  any  increase  of  value 
resulting  to  the  land  in  common  with  other 
lands  is  excluded  from  their  consideration,  or 
it  appears  clearly  that  there  has  been  no 
such  increase ;  and  in  the  latter  case  it  is 
not  erroneous  to  give  such  instructions  with- 
out qualifying  them  by  a  direction  to  ex- 
clude their  consideration  in  such  increase 
of  value.  Packard  v.  Bergen  Neck  R.  Co.,  54 
N.  J.  L.  553,  25  Atl.  506.  And  see  Chicago, 
etc.,  R.  Co.  V.  Broquet,  47  Kan.  571,  28  Pac.  717. 

The  verdict  of  the  jury  in  such  a  trial  may 
blend  the  value  of  the  land  taken  and  the 
damages  in  one  aggregate  sum.  Packard  v. 
Bergen  Neck  R.  Co.,  54  N.  J.  L.  553,  25  Atl. 
506. 

48.  Evansville,  etc.,  R.  Co.  v.  Miller,  30 
Ind.  209;  Budd  v.  New  Jersey  R.,  etc.,  Co.» 
14  N.  J.  L.  467. 
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plaintiff  and  in  some  jurisdictions  entitled  to  tlie  right  to  open  and  close,"'' 
although  in  other  jurisdictions  this  right  is  held  to  be  in  the  petitioner  since  he 
has  the  burden  of  proof. Every  person  whose  rights  or  liabilities  may  in  any 
way  be  affected  by  the  final  judgment  should  be  made  a  party y*^^  but  where  several 
tracts  belonging  to  different  owners  are  embraced  in  the  same  proceeding,  each 
owner  is  not  entitled  to  a  separate  trial,^^  and  if  separate  appeals  are  taken,  they 
should  be  consolidated  for  the  purpose  of  trial.^* 

(b)  Pleadings.  The  form  of  the  issues  is  of  little  consequence,^^  if  the  state- 
ment or  pleading  when  filed  is  of  such  character  as  to  clearly  show  the  questions 
arising,  and  to  give  both  parties  an  opportunity  to  obtain  their  full  rights.^  In 
some  jurisdictions  it  is  unnecessary  to  file  any  pleadings  in  the  trial  court,^' 
although  in  the  discretion  of  the  court  they  may  be  required  to  do  so,^^  or  to  file 
a  bill  of  exceptions.^^  But  where  pleadings  have  been  tiled  they  may  be  amended 
and  additional  pleadings  may  be  filed. 


Under  the  Pennsylvania  lateral  railroad 
act,  the  determination  of  the  necessity  of  the 
proposed  road  on  appeal  from  the  viewers' 
report  is  exclusively  for  the  court,  and  should 
not  be  submitted  to  the  jury  in  the  appellate 
court.  Boyd  v.  Negley,  40  Pa.  St.  377 ;  Brown 
V.  Peterson,  40  Pa.  St.  373. 

49.  Sangamon  County  v.  Brown,  13  111. 
207;  Chicago,  etc.,  R.  Co.  v.  Butts,  55  Kan. 
660,  41  Pac.  948;  Omaha,  etc.,  K  Co.  v.  Um- 
stead,  17  Nebr.  459,  23  N.  W.  350;  Morris, 
etc.,  R.  Co.  V.  Bonnell,  34  N.  J.  L.  474 ;  Wat- 
son V.  Milwaukee,  etc.,  R.  Co.,  57  Wis.  332, 
15  N.  W.  468. 

50.  Indiana,  etc.,  R.  Co.  v.  Cook,  102  Ind. 
133,  26  N.  E.  203;  Peed  v.  Brenneman,  89 
Ind.  252 ;  Consumers'  Gas  Trust  Co.  v.  Hunt- 
singer,  12  Ind.  App.  285,  40  N.  E.  34;  Minne- 
sota Valley  R.  Co.  v.  Doran,  17  Minn.  188; 
Omaha,  etc.,  R.  Co.  v.  Walker,  17  Nebr.  432, 
23  N.  W.  348;  Morris,  etc.,  R.  Co.  v.  Bon- 
nell, 34  K  J.  L.  474. 

51.  Montgomery  Southern  R.  Co.  v.  Sayre, 
72  Ala.  443;  Harrison  v.  Young,  9  Ga.  359; 
Barrall  v.  Quick,  111  Ky.  22,  63  S.  W.  33,  23 
Ky.  L.  Rep.  421;  Shelby ville,  etc.,  Turnpike 
Co.  V.  Louisville,  etc.,  R.  Co.,  51  S.  W.  805, 
21  Ky.  L.  Rep.  548;  Alloway  v.  Nashville,  88 
Tenn.  510,  13  S.  W.  123,  8  L.  R.  A.  123. 

52.  Hibberd's  Appeal,  2  Pa.  Dist.  28. 

53.  Gulf,  etc.,  R.  Co.  v.  Kerfoot,  85  Tex. 
267,  20  S.  W.  59 ;  Watson  v.  Milwaukee,  etc., 
R.  Co.,  57  Wis.  332,  15  N.  W.  468. 

A  joint  owner  may  show  the  damage  for 
the  entire  tract,  although  the  other  owner  re- 
fuses to  join  in  the  appeal.  Hanrahan  v. 
Fox,  47  Iowa  102. 

If  the  land  is  owned  by  husband  and  wife, 
they  cannot  unite  with  a  claim  for  damages 
to  their  joint  land  a  demand  for  damages  for 
other  land  owned  by  the  husband  alone. 
Leavenworth,  etc.,  R.  Co.  v.  Wilkins,  45  Kan. 
674,  26  Pac.  16. 

54.  Jamieson  f.  Cass  County,  56  Ind.  466; 
Washburn  v.  Milwaukee,  etc.,  R.  Co.,  59  Wis. 
364,  18  N.  W.  328. 

■\Vhere  the  owner  appeals  from  the  award, 
and,  another  person,  who  claims  to  be  a  lessee 
and  to  own  the  improvements,  subsequently 
appeals,  the  first  appeal  should  not  be  con- 
tinued in  order  to  try  the  two  together,  if 

[XI,  p.  1.  i,  (III),  (a)]. 


the  appellant  in  the  first  appeal  is  ready 
for  trial,  and  no  valid  ground  for  a  con- 
tinuance is  presented  by  defendant.  Doug- 
lass V,  Sargent,  32  Kan.  413,  4  Pac.  861. 

55.  Cresson,  etc.,  Short-Route  R,  Co.  v> 
Aunsman,  (Pa.  1887)   11  Atl.  561. 

56.  California. —  Los  Angeles,  etc.,  R.  Co. 
V.  Rumpp,  104  Cal.  20,  37  Pac.  859. 

Indiana. —  Decatur  v.  Grand  Rapids,  etc., 
R.  Co.,  146  Ind.  577,  45  N.  E.  793. 

Kansas. —  Kansas  City,  etc.,  R.  Co.  v.  Ken- 
nedy, 49  Kan.  19,  30  Pac.  126;  Chicago,  etc.,  R. 
Co.  V.  Wilkinson,  42  Kan.  337,  22  Pac.  412; 
Burlington,  etc.,  R.  Co.  v.  Billings,  38  Kan. 
243,  16  Pac.  473;  Missouri  River,  etc.,  R. 
Co.  V.  Owen,  8  Kan.  409. 

Nebraska. — 'Nebraska  R.  Co.  v.  Van  Dusen, 
6  Nebr.  160. 

New  Jersey. —  National  Docks,  etc.,  Con- 
necting R.  Co.  V.  Pennsylvania  R.  Co.,  57 
N.  J.  L.  637,  32  Atl.  274. 

Pennsylvania. — •  Cresson,  etc..  Short  Route 
R.  Co.  V.  Aunsman,  (1887)  11  Atl.  561. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 

5  675  et  seq. 

57.  Lake  Erie,  etc.,  R.  Co.  v.  Heath,  9  Ind. 
658;  Chicago,  etc.,  R.  Co.  v.  Wilkinson,  42 
Kan.  337,  22  Pac.  412;  Ellsworth,  etc.,  R. 
Co.  V.  Maxwell,  39  Kan.  651,  18  Pac.  819; 
St.  Joseph,  etc.,  R.  Co.  v.  Orr,  8  Kan.  419; 
Fremont,  etc.,  R.  Co.  v.  Meeker,  28  Nebr.  94, 
44  N.  W.  79 ;  Nebraska  R.  Co.  v.  Van  Dusen, 

6  Nebr.  160. 

Under  the  Newark  city  charter  the  issue 
on  which  the  trial  shall  be  had  will  be  framed 
under  the  directions  of  the  court,  in  the 
language  of  the  charter,  without  answer  be- 
ing filed  and  notwithstanding  one  if  filed. 
Miller  v.  Newark,  35  N.  J.  L.  460. 

But  where  the  one  appealing  has  not  filed 
his  claim  for  damages  either  before  the  com- 
missioners or  in  the  circuit  court,  he  is  not 
entitled  to  an  award.  Hays  v.  Parrish,  52 
Ind.  132. 

58.  Chicago,  etc.,  R.  Co.  v.  Wilkinson,  42 
Kan.  337,  22  Pac.  412. 

59.  Winchester,  etc..  Turnpike  Road  Co.  r. 
Evans,  110  Ky.  463,  61  S.  W.  1008,  22  Ky. 
L.  Rep.  1883. 

60.  Swinney  v.  Ft.  W^ayne,  etc.,  R.  Co.,  5{> 
Ind.  205;  Pittsburgh,  etc.,  R.  Co.  V.  Swinney,. 
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(c)  Evidence.  Either  party  may  introduce  in  such  trial  competent  evidence 
tending  to  estabHsh  his  position,^^  as  to  show  title  or  ownership  or  to  show  what 
land  was  condemned,^^  or  on  the  question  of  damages.^ 

2.  Certiorari  —  a.  In  General.  A  writ  of  certiorari  will  lie  for  the  purpose 
of  reviewing  condemnation  proceedings  where  the  lower  court  or  the  commis- 
sioners have  exceeded  their  jurisdiction,^®  where  no  appeal  or  writ  of  error  is 
allowed,®"^  or  these  remedies  have  been  lost  without  fault  or  negligence  of  the 


59  Ind.  100 ;  Siman  v.  Rhoades,  24  Minn.  25 ; 
Gulf,  etc.,  R.  Co.  V.  Kerfoot,  85  Tex.  267,  20 
S.  W.  59. 

61.  Frosard  v.  St.  Landry  Police  Jury,  3 
La.  Ann.  560. 

One  of  the  view  jury  is  competent  to  give 
evidence  upon  the  trial  upon  an  appeal  from 
an  assessment  of  damages.  Philadelphia,  etc., 
R.  Co.  V.  Rogers,  2  Walk.  (Pa.)  275. 

Testimony  as  to  the  condition  of  the  land 
at  the  time  of  the  trial  instead  of  the  filing 
of  the  report  is  improper.  Conter  v.  St.  Paul, 
etc.,  R.  Co.,  22  Minn.  342. 

A  petition  of  citizens  for  the  construction 
of  a  railroad  is  not  evidence  upon  a  trial 
upon  an  appeal  from  the  report  of  viewers 
as  against  an  owner  who  did  not  release  his 
damages.  Philadelphia,  etc.,  R.  Co.  v.  Pat- 
terson, 3  Walk.  (Pa.)  143. 

Failure  to  file  a  petition  on  appeal  from  an 
assessment  of  damages  is  no  ground  for  an 
objection  to  the  introduction  of  evidence. 
Ellsworth,  etc.,  R.  Co.  v.  Maxwell,  39  Kan, 
651,  18  Pac.  819. 

62.  Missouri  River,  etc.,  R.  Co.  v,  Owen,  8 
Kan.  409. 

Burden  of  proof. —  Where  one  not  named  in 
the  condemnation  award  or  proceedings  ap- 
peals from  the  assessment  and  files  a  petition 
on  appeal,  claiming  that  he  is  the  owner  of 
the  land  appropriated,  which  claim  is  denied, 
the  burden  is  on  him  to  prove  title  or  ex- 
clusive possession  for  the  period  covered  by 
the  statute  of  limitations.  Chicago,  etc.,  R. 
Co.  V.  Cook,  43  Kan.  83,  22  Pac.  988. 

63.  St.  Joseph,  etc.,  R.  Co.  v.  Orr,  8  Kan. 
419;  Missouri  River,  etc.,  R.  Co.  v.  Owen,  8 
Kan.  409. 

Evidence  tending  to  show  that  the  con- 
demning company  occupied  more  land  than 
described  in  the  draft  is  admissible  upon  a 
trial  of  an  appeal  from  a  report  of  viewers. 
Pennsylvania,  etc.,  Canal,  etc.,  Co.  v.  Rob- 
erts, 2  Walk.  (Pa.)  482. 

The  record  of  the  proceedings  before  the 
commissioners  may  be  used  and  referred  to  to 
explain  the  location  of  the  improvement  and 
of  the  land  taken.  Sherman  v.  St.  Paul,  etc., 
R.  Co.,  30  Minn.  227,  15  N.  W.  239. 

64.  Sharp  v,  U.  S.,  191  U.  S.  341,  24  S.  Ct. 
114,  48  L.  ed.  211  [affirming  112  Fed.  893, 
50  C.  C.  A.  597,  57  L.  R.  A.  932],  holding 
that  the  juiy  on  a  trial  dc  novo,  upon  an 
appeal  from  an  award  of  commissioners,  must 
be  satisfied  as  to  the  value  and  damages  by 
the  testimony  produced  before  them,  without 
reference  to  any  testimony  produced  before 
the  commissioners,  and  they  must  not  be  in- 
fluenced by  the  commissioners'  report. 

An  award  of  damages  to  a  mortgagee  is 
competent  evidence  on  a  trial  on  appeal  to 


show  the  amount  of  damages  sustained  by 
the  owner,  but  is  not  conclusive  on  that  ques- 
tion, although  it  is  conclusive  as  to  the  mort- 
gagee who  had  not  appealed.  Trogden  V. 
Winona,  etc.,  R.  Co.,  22  Minn.  198. 

It  is  inadmissible  in  such  trial  on  the  ques- 
tion of  damages  to  introduce  as  evidence  the 
fact  that  a  petitioner  to  condemn  land  for  a 
railroad  already  has  the  right  of  way  sought 
by  another  route  (Boyd  v.  Negley,  40  Pa.  St. 
377),  or  testimony  of  the  amount  awarded 
(Chicago,  etc.,  R.  Co.  v.  Broquet,  47  Kan.  571, 
28  Pac.  717) ,  or  the  award  of  damages  (South- 
ern Cotton  Press,  etc.,  Co.  v.  Galveston  Wharf 
Co.,  3  Tex.  App.  Civ.  Cas.  §  256),  or  the  rec- 
ord of  proceedings  before  the  commissioners 
(Sherman  v.  St.  Paul,  etc.,  R.  Co.,  30  Minn. 
227,  15  N.  W.  239),  or  to  ask  the  commis- 
sioners whether  their  assessment  correctly 
expressed  their  judgment  (Winklemans  v.  Des 
Moines  Northwestern  R.  Co.,  62  Iowa  11,  17 
N.  W.  82)  ;  nor  should  witnesses  be  permitted 
to  testify  as  to  damages  to  crops  not  on  the 
right  of  way  by  driving  teams  hitched  to 
plows  and  scrapers  through  them,  which  were 
matters  which  the  commissioners  could  not 
properly  consider  in  making  their  award 
(Burlington,  etc.,  R.  Co.  v.  Schluntz,  14  Nebr. 
421,  16  N.  W.  439). 

Under  the  practice  in  New  Jersey  on  a  trial 
de  novo  in  the  circuit  court  after  a  trial  in 
the  district  court,  the  only  testimony  to  be 
considered  is  that  received  on  the  second  trial 
supplemented  by  a  personal  view  of  the  prem- 
ises by  a  jury.  Sharp  v.  U.  S.,  191  U.  S. 
341,  24  S.  Ct.  114,  48  L.  ed.  211  [affirming 
112  Fed.  893,  50  C.  C.  A.  597,  57  L.  R.  A. 
932]. 

65.  Certiorari  generally  see  Certiorari. 

66.  Oran  v.  Hoblit,  19  111.  App.  259 ;  Bixby 
V.  Goss,  54  Mich.  551,  20  N.  W.  581;  Dunlap 
V.  Toledo,  etc.,  R.  Co.,  46  Mich.  190,  9  N.  W. 
249;  People  V.  Hildreth,  126  N.  Y.  360,  27 
N.  E.  558;  Tennessee  Cent.  R.  Co.  v.  Camp- 
bell, 109  Tenn.  640,  75  S.  W.  1012. 

67.  Massachusetts. —  In  re  Endicott,  24 
Pick.  339;  Palmer  Co.  v.  Ferrill.  17  Pick.  58. 

Minnesota. —  Minneapolis  r.  Wilkin,  30 
Minn.  140,  14  N.  W.  581. 

Montana. —  State  v.  Fifth  Judicial  Dist. 
Ct.,  29  Mont.  153,  74  Pac.  200. 

New  Jersey. —  Vanwickle  v.  Camden,  etc., 
Transp.  Co.,  14  N.  J.  L.  162. 

North  Carolina. —  Brooks  v.  Morgan,  27 
N.  C.  481. 

Tennessee. —  Tennessee  Cent.  R.  Co.  v, 
Campbell,  109  Tenn.  640,  75  S.  W.  1012. 

Vermont. —  Lyman  v.  Burlington,  22  Vt. 
131;  Adams  v.  Newfane,  8  Vt.  271. 

Washington. —  State  r.  King  County  Super. 
Ct.,  30  Wash.  219,  232,  70  Pac.  484. 

[XI,  P.  2.  a] 


970    [15  Cyc] 


EMINENT  DOMAIN 


applicant,^^  and  in  all  cases  where  errors  in  the  adjudications  of  the  lower  courts 
or  commissioners  are  sought  to  be  corrected  and  there  is  no  other  plain,  speedy, 
and  adequate  remedj.^^  In  the  absence  of  statute  providing  otherwise,  however, 
the  issuance  of  the  writ  is  within  tlie  discretion  of  the  superior  court  ""^  and  should 
not  be  granted  where  there  is  another  adequate  remedy,'''^  where  the  statutes  have 
furnished  a  different  and  exclusive  remedy j"^^  or  where  the  appellant  has  been 
guilty  of  laches,  or  is  estopped  ''^  unless  the  proceedings  were  wholly  unauthor- 
ized.'^* The  writ  will  be  quashed  where  it  has  been  issued  improvidently.'^^ 
Where  merits  are  shown  a  supersedeas  will  issue  to  prevent  the  petitioner  from 
entering  upon  the  premises  until  the  case  is  decided  upon  review.''^ 

b.  Detepmination  Reviewable.  The  general  rule  is  that  the  exercise  of  any 
function  which  is  judicial  in  its  nature  may  be  reviewed  by  writ  of  certiorari,'^' 


Wisconsin. — State  v.  Oshkosh,  84  Wis.  548, 
54  N.  W.  1095. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
^§  688,  689. 

In  Pennsylvania,  if  there  are  no  iregulari- 
lies  in  the  proceedings  of  the  viewers  or 
errors  in  the  record,  the  owner  may  file  ex- 
ceptions, and  if  dissatisfied  he  still  has  his 
remedy  by  certiorari,  and  may  at  the  same 
time  retain  full  title  to  the  land.  Phila- 
delphia, etc.,  R.  Co.  V.  Lawrence,  10  Phila. 
604. 

68.  Joliet,  etc.,  R.  Co.  v.  Barrows,  24  111. 
562  (holding  that  where  a  party  had  no 
notice  of  the  assessment  until  after  the  time 
limited  for  appeal  had  expired  he  may  have 
the  decision  reviewed  by  certiorari)  ;  Ten- 
nessee Cent.  R.  Co.  v.  Campbell,  109  Tenn. 
640,  75  S.  W.  1012. 

69.  Tennessee  Cent,  R.  Co.  v.  Campbell, 
109  Tenn.  640,  75  S.  W.  1012. 

70.  In  re  Waterville,  31  Me.  506;  Brown  v. 
Essex  County,  12  Mete.  (Mass.)  208;  Bar- 
nard V.  Fitch,  7  Mete.  (Mass.)  605;  Matter 
of  Eightieth  St.,  17  Abb.  Pr.  (N.  Y.)  324; 
West  River  Bridge  Co.  v.  Dix,  16  Vt.  446. 

71.  Baltimore,  etc.,  R.  Co.  v.  Northern 
Cent.  R.  Co.,  15  Md.  193;  Dunlap  v.  Toledo, 
etc.,  R.  Co.,  46  Mich.  190,  9  N.  W.  249. 

The  rule  in  Minnesota  is  that  where  a 
judgment  defective  in  form  is  entered  on  the 
verdict,  the  error  should  be  corrected  by  ap- 
plication to  the  court  below  for  a  correction 
of  the  record,  or  a  vacation  of  the  erroneous 
verdict,  and  not  by  certiorari.  St.  Paul, 
etc.,  R.  Co.  V.  Murphy,  19  Minn.  500. 

In  Washington  a  decision  adjudging  the 
proposed  appropriation  to  be  for  a  public 
use  may  be  reviewed  on  appeal,  and  therefore 
certiorari  will  not  lie.  Seattle,  etc.,  R.  Co. 
V.  State,  5  Wash.  807,  32  Pac.  744. 

72.  State  Fifth  Judicial  Dist.  Ct.,  29 
Mont.  153,  74  Pac.  200;  In  re  Tucker,  27 
N.  H.  405;  State  v.  Miller,  23  N.  J.  L.  383; 
Tennessee  Cent.  R.  Co.  v.  Campbell,  109 
Tenn.  640,  75  S.  W.  1012. 

73.  Slocum  v.  Neptune  Tp.,  68  N.  J.  L. 
595,  53  Atl.  301. 

Where  the  proceedings  of  the  commission- 
ers are  void,  the  fact  that  the  owner,  treat- 
ing them  as  void,  brings  trespass,  does  not 
preclude  a  review  by  certiorari.  Names  v. 
Olive  Tp.,  etc..  Highway  Com'rs,  30  Mich. 
490. 
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74.  Barnard  r.  Fitch,  7  Mete.  (Mass.) 
605,  holding  that  where  proceedings  on  a 
complaint  for  flowing  land  are  not  authorized 
by  Mass.  Rev.  St.  c.  116,  and  judgment  for 
damages  is  recovered,  a  writ  of  certiorari 
will  be  granted  to  remove  those  proceedings 
or  for  the  purpose  of  quashing  them,  although 
such  judgment  might  have  been  prevented  by 
a  proper  defense  to  the  complaint. 

75.  Com.  v.  Hall,  8  Pick.  (Mass.)  440, 
holding  that  the  payment,  pending  a  petition 
for  the  writ,  of  damages  assessed  by  the  jury, 
in  order  that  the  condemning  company  may 
enter  upon  the  land  and  make  its  improve- 
ment within  the  period  allowed  by  its  char- 
ter, is  not  such  payment  as  to  make  the  issu- 
ance of  the  writ  improvident. 

76.  Tennessee  Cent.  R.  Co.  n.  Campbell, 
109  Tenn.  640,  75  S.  W.  1012. 

77.  Brickell  v.  San  Francisco,  (Cal.  1894) 
35  Pac.  357;  Wulzen  v.  San  Francisco,  101 
Cal.  15,  35  Pac.  353,  40  Am.  St.  Rep.  17; 
Lamb  v.  Schottler,  54  Cal.  319. 

A  writ  of  certiorari  will  lie  to  amend  the 
verdict  of  a  jury  summoned  to  assess  the 
damages  sustained  by  the  taking  of  land  to 
construct  a  levee  (Allen  v.  Board  of  Levee 
Com'rs,  57  Miss.  163)  ;  to  review  the  pro- 
ceedings of  the  court  of  common  pleas  on  a 
complaint  for  flowing  land  by  a  mill-dam 
(Com.  V.  Ellis,  11  Mass.  462)  ;  or  to  review 
the  decisions  of  the  court  of  common  pleas 
relating  to  the  assessment  of  damages  for 
laying  out  a  highway  {In  re  Endicott,  24 
Pick.  (Mass.)  239). 

An  order  appointing  commissioners  will  be 
set  aside  on  certiorari  where  the  petitioner 
had  not  made  a  6owa  /ic?e  effort  to  purchase 
the  land  as  required  by  N.  J.  Rev.  St.  p.  928, 
§  12.  Chambers  V.  Carteret,  etc.,  R.  Co.,  54 
N.  J.  L.  85,  22  Atl.  995. 

Proceedings  for  the  opening  or  altering  of 
streets  in  a  city  have  been  held  not  to  be  re- 
viewable upon  certiorari  {In  re  Mt.  Morris 
Square,  2  Hill  (N.  Y.)  14;  Dixon  v.  Cincin- 
nati, 14  Ohio  240),  although  in  other  cases 
the  contrary  view  is  held  (St.  Charles  v. 
Rogers,  49  Mo.  530 ;  Townsend  i'.  Jersey  City, 
26  N.  J.  L.  444,  where  the  damages  assessed 
by  surveyors  are  clearly  illegal  and  unau- 
thorized; Brooklyn  v.  Patchen,  8  Wend. 
(N.  Y.)  47;  Stafford  v.  Albany,  7  Johns. 
(N.  Y.)  541).  And  see  In  re  Carlton  St.,  20 
Wend.  (N.  Y.)  685,  holding  that  it  is  a  mat- 
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where  the  proceedings  have  been  fully  tried  and  endedj^  as  an  adjudication  of 
the  right  to  condemn    or  an  award  of  excessive  damages.^ 

e.  Grounds  For  Writ.  The  writ  will  issue  where  there  are  irregularities  in 
the  proceedings  whereby  the  rights  of  a  party  are  prejudiced,^^  or  where  preju- 
dicial error  has  intervened,^^  or  there  is  an  abuse  of  power  but  it  will  not  lie 
merely  because  of  non-payment  of  tlie  damages,^"^  nor  because  great  public  incon- 
venience might  result  from  interference  with  the  proceedings,  where  there  is 
another  adequate  remedy.®^ 

d.  Time  For  Instituting.  Application  for  the  writ  must  be  made  within  the 
time  prescribed  by  siatute,^^  and  if  an  unreasonable  delay  is  made  in  applying 
therefor  it  should  not  be  sued  out  nnless  the  delay  is  satisfactorily  explained.^^ 
After  the  final  determination  by  the  court  it  is  too  late  to  bring  up  by  certiorari 
irregularities  in  the  proceedings  before  the  commissioners.^^ 


ter  of  course  for  the  supreme  court  in  con- 
sidering cases  to  grant  a  certiorari  after  con- 
firmation of  the  commissioners'  report  where 
Ihe  object  is  to  remove  the  proceedings  into 
that  court  for  the  correction  of  errors. 

78.  Qolorado, —  Sievers  v.  Garfield  County 
Ct.,  11  Colo.  App.  147,  52  Pac.  634. 

Maryland. —  Baltimore,  etc.,  Turnpike  Co. 
r.  Northern  Cent.  R.  Co.,  15  Md.  193. 

Massachusetts. —  Barnard  v.  Fitch,  7  Mete. 
()05. 

l\'ew  York.—  People  f.  Hildreth,  126  N.  Y. 
360,  27  N.  E.  558.  But  where  the  statute 
makes  a  second  report  of  commissioners  final, 
such  report  cannot  be  reviewed  oh  certiorari. 
People  V.  Betts,  55  N.  Y.  600. 

0/uo.— Central  Ohio  R.  Co.  v.  Holler.  7 
Ohio  St.  220. 

Tennessee. —  Tennessee  Cent.  R.  Co.  r. 
Campbell,  109  Tenn.  640,  75  S.  W.  1012. 

Vermont. — Rand  r.  Townshend,  26  Vt.  670. 

See  18  Cent.  Dig.  tit.  Eminent  Domain," 
§  688. 

Where  the  report  of  viewers  was  set  aside 
by  the  court  below,  the  order  was  not  such  a 
final  one  as  would  be  set  aside  on  certiorari, 
since  the  party  is  entitled  to  an  alias  view  on 
motion.  Covert  v.  Hulick,  33  N.  J.  L.  307; 
In  re  Kiskiminitas  Tp.  Road,  32  Pa.  St.  9. 

79.  People  r.  Brighton,  20  Mich.  57;  Sld- 
cum  v.  Neptune  Tp.,  68  N.  J.  L.  595,  53  Atl. 
301;  Seattle,  etc.,  R.  Co.  v.  Bcllingham  Bay, 
etc.,  R.  Co.,  29  Wash.  491,  69  Pac.  1107,  91 
Am.  St.  Rep.  907. 

Until  judgment  is  rendered  for  the  recovery 
of  the  land  by  plaintiff  and  a  determination 
by  the  trial  court  that  pLiintiff  had  the 
right  to  have  the  land  condei/ined,  there  is 
not  a  final  and  reviewable  judgment.  Ten- 
nessee Cent.  R.  Co.  v.  Campbell,  109  Tenn. 
640,  75  S.  W.  1012. 

80.  Ex  p.  New  Jersey  R,  Co.,  16  N.  J,  L. 
393;  Pennsylvania  R.  Co.  v.  Heister,  8  Pa. 
St.  445.  Compare  Reitenbaugh  v.  Chester 
Valley  R.  Co.,  21  Pa.  St.  100. 

81.  Iowa. —  Runner  v.  Keokuk,  11  Iowa 
543. 

Maine. —  Minot  r.  Cumberland  County 
Com'rs,  28  Me.  121 ;  Cushing  v.  Gay,  23  Me.  9. 

Massachusetts. —  Cambridge  c.  Middlesex 
County  Com'rs,  117  Mass.  79;  Haverhill 
Bridge  v.  Essex  County  Com'rs,  103  Mass. 
120,  4  Am.  Rep.  518;  Charles  River  Branch 
R.  Co.  V.  Norfolk  County,  7  Gray  389. 


Mississippi. — Cage  v.  Trager,  60  Miss.  563 ; 
Board  of  Levee  Com'rs  v.  Allen,  60  Miss. 
93. 

Neiv  Jersey. —  Glazier  i\  New  Jersey,  etc, 
R.  Co.,  60  N.  J.  L.  353,  37  Atl.  614. 

Netv  York. —  Betts  v.  Williamsburg,  15 
Barb.  255;  Patchin  v.  Brooklyn,  2  W^end. 
377. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain," 
§  688. 

The  fact  that  the  appraisers  adjourned  two 
days  because  all  were  not  present  is  not  an 
irregularity  which  can  be  corrected  on  cer- 
tiorari, if  the  report  was  filed  in  due  time, 
imless  it  is  shown  to  have  resulted  in  preju- 
dice to  the  rights  of  a  party.  Johnson  i'. 
Clayton  County,  61  Iowa  89,  15  N.  W.  856. 

82.  Massachusetts. —  Barnard  V.  Fitch,  7 
Mete.  605. 

New  Jersey. —  Scattergood  Lord,  26 
N.  J.  L.  140. 

New  York. —  In  re  Carlton  St.,  20  Wend. 
685;  Brooklyn  v.  Patchen,  8  Wend.  47. 

Pennsylvania. —  Reitenbaugh  v.  Chester 
Valley  R.  Co.,  21  Pa.  St.  100. 

Vermont. —  Prince  v.  Braintree,  64  Vt. 
540,  26  Atl.  1095. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§§  688,  689. 

83.  People  r.  Adam,  74  N.  Y.  App.  Div. 
604,  77  N.  Y.  Suppl.  754;  Fonda  v.  Canal 
Appraisers,  1  Wend.  (N.  Y.)  288;  Western 
Union  R.  Co.  v.  Dickson,  30  Wis.  389. 

84.  In  re  Tucker,  27  N.  H.  405. 

85.  Detroit  Western  Transit,  etc.,  R.  Co.  v. 
Backus,  48  Mich.  582,  12  N.  W.  861 ;  Matter 
of  Eightieth  St.,  17  Abb.  Pr.  (N.  Y.)  324. 

86.  Dunlap  r.  Toledo,  etc.,  R.  Co.,  46  Mich. 
190,  9  N.  W.  249;  Simmons  v.  Passaic,  38 
N.  J.  L.  60;  People  i\  Hildreth,  126  N.  Y. 
360,  27  N.  E.  558. 

87.  Dunlap  v.  Toledo,  etc.,  R.  Co.,  46  Mich. 
190,  9  N.  W.  249. 

88.  In  re  Wells  County  Road,  7  Ohio  St.  16. 
Certiorari  removing  the  proceedings  to  the 

supreme  court  will  not  be  retained,  where  the 
questions  raised  are  such  as  could  have  been 
raised  by  certiorari  or  appeal  after  the  in- 
quest of  damages,  and  the  retention  of  the 
writ  is  likely  to  do  injury  by  delaying  the 
proceedings.  Detroit  Western  Transit,  etc., 
R.  Co.  t\  Backus,  48  Mich.  582,  12  N.  W. 
861.  And  see  Baltimore,  etc.,  R.  Co.  v.  North- 
ern Cent.  R.  Co.,  15  Md.  193. 
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e.  Parties  Entitled  to  the  Writ.  The  writ  may  be  sued  out  by  the  owner,^* 
unless  estopped^  or  by  any  person  named  in  tlie  petition  as  a  daimant  of  some 
interest  in  the  land.^^  It  may  also  in  some  instances  be  sued  out  by  any  one  who 
is  injured  by  the  proceedings,^^  unless  the  injury  to  such  owner  differs  in  degree 
only  and  not  in  kind  from  that  to  the  public  generally .^^  But  this  writ  cannot 
be  sued  out  by  a  party  for  errors  in  which  he  is  not  inte rested. 

f.  Hearing.  The  writ  brings  up  nothing  but  the  record,^^  and  the  authority 
of  the  court  is  limited  to  an  examination  of  the  regularity  of  the  proceeding,  it 
not  having  power  to  review  the  case  upon  the  merits,^*^  nor  to  receive  evidence.^' 
Thus  errors  in  the  proceedings  of  the  commissioners  are  properly  reviewable  by 
certiorari,^^  since  an  appeal  waives  all  errors  and  irregularities  in  the  initial  pro- 


89.  State  v.  Goldstucker,  40  Wis.  124. 

If  a  railroad  company  has  named  as  owner 
a  person  known  by  it  not  to  have  any  interest 
in  the  land,  both  the  person  so  named  and  the 
real  owner  may  by  certiorari  review  the  order 
appointing  the  commissioners.  Chambers  v. 
Carteret,  etc.,  R.  Co.,  54  N.  J.  L.  85,  22  Atl. 
995. 

Where  a  reassessment  of  damages  in  a 
highway  proceeding  is  brought  up  by  cer- 
tiorari, the  writ  is  properly  indorsed  in  the 
name  of  the  township  as  plaintiff  and  not  the 
state.  Readington  Tp.  v.  Dilley,  24  N.  J.  L. 
209. 

90.  Brown  v.  Essex  County  Com'rs,  12 
Mete.  (Mass.)  208,  holding  that  where  a 
town  way  is  laid  out  over  land  which  A  has 
conveyed  to  B,  but  the  deed  to  which  has  not 
been  recorded,  and  B  does  not  make  known  to 
the  commissioners  his  title  and  his  claim  for 
damages,  although  an  opportunity  is  afforded 
him  to  do  so,  a  writ  of  certiorari  will  not  be 
issued  on  the  petition  of  B  for  the  purpose  of 
quashing  the  commissioners'  proceedings. 

91.  New  Jersey  Cent.  R.  Co.  v.  Hudson 
Terminal  R.  Co.,  46  N.  J.  L.  289. 

92.  Betts  'C.  Williamsburg,  15  Barb.(N.Y.) 
255. 

One  whose  land  has  been  dedicated  for  a 
street  cannot  bring  certiorari  to  review  the 
proceedings  wherein  damages  have  been  de- 
nied him  for  taking  the  land  for  a  highway. 
Cahill  V.  Cranford  Tp.,  36  N.  J.  L.  404. 

93.  Hammond  v.  Worcester  County,  154 
Mass.  509,  28  N.  E.  902;  Davis  v.  Hamp- 
shire County,  153  Mass.  218,  26  N.  E.  848,  11 
L.  R.  A.  750. 

94.  In  re  Kensington,  etc..  Turnpike  Co.,  97 
Pa.  St.  260  [reversing  12  Phila.  611],  hold- 
ing that  a  city  cannot  by  certiorari  object  to 
the  legality  of  the  confirmation  of  appraisers' 
award  upon  a  remittitur  filed  by  a  turnpike 
company  whose  road  the  city  was  seeking  to 
acquire  by  the  proceedings,  since  the  city  had 
no  concern  in  that  question. 

95.  Ann  Arbor  R.  Co.  v.  Beach,  110  Mich. 
209,  68  N.  W.  124;  Leyba  v.  Armijo,  (N.  M. 
1902)  68  Pac.  939;  In  re  Kensington,  etc., 
Turnpike  Co.,  97  Pa.  St.  260. 

Whether  or  not  a  county  court  has  juris- 
diction to  entertain  proceedings  for  the  pur- 
pose of  enlarging  an  irrigation  ditch  will, 
when  raised  by  certiorari  iDefore  final  judg- 
ment, be  determined  by  the  petition  filed  in 
the  county  court.  Sievers  v.  Garfield  County 
Ct.,  11  Colo.  App.  147,  52  Pac.  634. 

[XI,  P,  2,  e] 


Where  on  certiorari  to  review  proceedings 
by  a  city  for  taking  land  for  a  road,  the  rec- 
ord shows  that  the  court,  after  the  lapse  of 
the  term,  reopened  its  judgment  and  awarded 
a  writ  of  restitution  for  the  amount  paid, 
and  it  is  claimed  that  such  action  was 
prompted  by  fraud,  the  supreme  court  will 
not  confirm  the  condemnation  proceedings  un- 
less the  record  discloses  that  the  court  acted 
on  fraudulent  grounds.  In  re  Kensington, 
etc..  Turnpike  Co.,  97  Pa.  St.  260  [reversing 
12  Phila.  611]. 

The  court  will  not  consider  errors  or  irregu- 
larities dependent  upon  facts  which  are  not 
set  up  in  the  petition.  Everett  v.  Cedar 
Rapids,  etc.,  R.  Co.,  28  Iowa  417. 

96.  McCulley  v.  Cunningham,  96  Ala.  583, 
11  So.  694;  New  Jersey  R.,  etc.,  Co.  v.  Suy- 
dam,  17  N.  J.  L.  25;  People  v.  Hildreth,  126 
N.  Y.  360,  27  N.  E.  558  (holding  that  the 
court  may  inquire  as  to  the  jurisdiction  of 
the  commissioner,  whether  he  pursued  the 
mode  required  by  law,  and  whether  any  legal 
rules  were  violated  as  to  the  prejudice  of  the 
relator;  and  it  may  examine  the  facts  so  far 
as  to  ascertain  whether  the  determination 
was  supported  by  the  evidence  or  was  against 
the  preponderating  weight  of  evidence)  ;  Peo- 
ple?;. Canal  Bd.,  7  Lans.  (N.  Y.)  220;  In  re 
Kensington,  etc.,  Turnpike  Co.,  97  Pa.  St. 
260  [reversing  12  Phila.  611]  ;  In  re  Spring 
Garden  St.,  4  Rawle  (Pa.)  192;  In  re  Her- 
rick,  etc.,  Tps.,  16  Pa.  Super.  Ct.  579;  Pale- 
thorp  V.  Philadelphia,  etc.,  R.  Co.,  2  Walk. 
(Pa.)  487.  And  see  Cahill  v.  Cranford  Tp., 
36  K  J.  L.  404. 

In  Vermont,  in  proceedings  to  ascertain 
the  damages  occasioned  by  the  taking  of  land 
for  railroad  purposes,  the  supreme  court  on 
exceptions  taken  under  Acts  (1882),  No.  90, 
will  only  consider  questions  affecting  the  es- 
sential rights  of  the  parties  as  upon  a  pe- 
tition for  certiorari.  Hooker  v.  Montpelier, 
etc.,  R.  Co.,  62  Vt.  47,  19  Atl.  775. 

97.  State  v.  Miller,  23  N.  J.  L.  383 ;  In  re 
Kensington,  etc..  Turnpike  Co.,  97  Pa.  St. 
260  [reversing  12  Phila.  611];  Allison  r. 
Delaware,  etc.,  Canal  Co.,  5  Whart.  (Pa.) 
482. 

The  supreme  court  will  not  on  certiorari 
hear  evidence,  and  decide  whether  the  award 
is  too  great  or  too  small,  where  neither  cor- 
ruption, bias,  nor  interest  is  imputed  or 
proved.    State  v.  Miller,  23  N.  J.  L.  383. 

98.  Alabama. —  McCulley  v.  Cunningham, 
96  Ala.  583,  11  So.  694. 


EMINENT  DOMAIN 


[15  Cyc]  973 


ceedings.^^  A  writ  of  certiorari  bringing  up  the  appointment  of  commissioners 
lias  merely  the  effect  of  a  writ  of  error/  and  the  questions  to  be  considered  are 
as  to  the  propriety  of  estabhshing  the  improvement  and  the  regularity  of  the 
proceedings  in  the  lower  county  court.^  But  the  question  of  the  impartiality  of 
the  viewers  will  not  be  considered.^ 

g".  Determination.  AVhere  the  proceedings  are  reviewed  by  certiorari,  they 
must  be  affirmed  or  reversed  as  an  entirety.''  If  the  judgment  is  reversed,  the 
mandate  is  a  sufficient  authority  for  tlie  court  from  which  the  proceedings  were 
removed  to  vacate  an  order  of  confirmation.'' 

Q.  Costs,  Fees,  and  Expenses^  —  l.  In  the  Absence  of  Express  Statute.  It 
is  well  settled  that  condemnation  proceedings  are  not  within  the  statutory  provisions 
relating  to  costs  in  civil  actions.'^  It  is  therefore  held  in  accordance  with  the  gen- 
eral rule  that  costs  can  be  imposed  and  recovered  only  in  cases  where  there  is  a 
statutory  autliority  therefor,^  that  no  costs  can  be  awarded  in  the  absence  of  some 
.special  statutory  provision  relating  to  this  class  of  proceedings  ;  ^  and  that  if  given 


Iowa. — Abney  r.  Clark,  87  Iowa  727,  55 
N.  W.  6 ;  Runner  v.  Keokuk,  1 1  Iowa  543 : 
Connolly  v.  Griswold,  7  Iowa  416 ;  McCrory 
r.  Griswold,  7  Iowa  248. 

Massachusetts. —  Fitchburg  H.  Co.  r.  Bos- 
ton, etc.,  R.  Co..  .3  Cush.  58. 

Michigan. —  Weber  v.  Ryers,  82  Mich.  177, 
179,  46  N.  W.  2.33,  234. 

Pennsylvania. —  Delaware,  etc.,  R.  Co.  r. 
Burson,  61  Pa.  St.  369. 

Wisconsin. —  Miller  r.  Prairie  du  Chien, 
etc.,  R.  Co.,  34  Wis.  533. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
688,  689. 

The  office  of  certiorari  to  review  the  deter- 
mination of  commissioners  is  to  decide  ques- 
tions of  law.  People  r.  Hildreth,  126  N.  Y. 
360,  27  N.  E.  558. 

On  a  petition  to  the  county  court  to  lay 
out  a  highway,  questions  as  to  the  necessity 
of  the  road  and  as  to  the  assessment  of  dam- 
ages cannot  be  revised  by  the  supreme  court 
on  certiorari  (West  River  Bridge  Co.  y.  Dix, 
16  Vt.  446)  ;  and  if  the  county  commissioners 
refuse  to  grant  a  petition  to  lay  out  a  pri- 
vate road,  on  the  ground  that  the  law  author- 
izing it  is  unconstitutional,  certiorari  will 
not  lie  to  review  the  proceedings  ( Steele  v. 
Madison  County,  83  Ala.  304,  3  So.  761). 

The  determination  of  the  county  commis- 
sioners as  to  the  sufficiency  of  the  excuse 
offered  for  a  delay  in  prosecuting  the  review 
cannot  be  revised  by  the  supreme  court  on 
certiorari.  Portland,  etc.,  R.  Co.  7-.  Cumber- 
land County  Com'rs,  64  Me.  505,  Virgin,  J., 
delivering  the  opinion  of  the  court. 

99.  Fitchburg  R.  Co.  v.  Boston,  etc.,  R. 
Co.,  3  Cush.  (Mass.)  58;  Delaware,  etc.,  R. 
Co.  V.  Burson,  01  Pa.  St.  369;  Hall's  Appeal, 
56  Pa.  St.  238. 

Mistake,  irregularity,  or  even  fraud  in  the 
proceedings  previous  to  the  appointment  of 
the  commissioners,  or  in  their  appointment, 
can  be  taken  advantage  of  only  by  certiorari ; 
such  matters  do  not  constitute  grounds  for 
setting  aside  the  award.  Bennet  r.  Camden, 
etc.,  Transp.  Co.,  14  N.  J.  L.  145. 

1.  Columbia  Delaware  Bridge  Co.  r.  Geisse, 
35  N.  J.  L.  558. 

2.  Connolly  v.  Griswold,  7  Iowa  416;  Mc- 
Crory V.  Griswold,  7  Iowa  248;  Wood  v. 


Quincy,  11  Cush.  (Mass.)  487;  Getz  v.  Phila- 
delphia, etc.,  R.  Co.,  1  Walk.  (Pa.)  427. 

The  legality  of  the  plan  for  crossing  may 
be  reviewed  by  the  supreme  court  on  cer- 
tiorari. National  Docks,  etc.,  R.  Co.  v.  State, 
53  N.  J.  L.  217,  21  Atl.  570,  26  Am.  St.  Rep. 
421. 

The  reassessment  of  damages  in  the  laying 
out  of  a  highway  may  be  brought  up  on 
certiorari  by  itself,  without  also  bringing  up 
the  proceedings  as  to  the  laying  out.  Read- 
ington  Tp.  v.  Dilley,  24  N.  J.  L.  209. 

3.  In  re  Chartiers  Tp.,  34  Pa.  St.  413. 

4.  Names  r.  Olive  Tp.,  etc..  Highway 
Com'rs,  30  Mich.  490 ;  Durant  v.  Jersey T]!ity, 
25  N.  J.  L.  309:  Church  v.  Northern  Cent. 
R.  Co.,  45  Pa.  St.  339. 

Where  the  proceedings  are  reversed,  the 
commissioners  have  no  authority  to  make  a 
new  assessment,  since  the  judgment  is  a  re- 
versal not  only  of  their  proceedings,  but  also 
of  their  appointment,  the  order  appointing 
them  having  been  part  of  the  record  before 
the  court.  People  r.  Brooklyn,  49  Barb, 
(N.  Y.)  136. 

If,  under  the  general  railroad  act  of  New 
York,  a  company  presents  a  petition  to  con- 
demn more  land  than  it  is  authorized  to  con- 
demn, and  avers  its  inability  to  agree  with 
the  owner  for  the  purchase  of  the  whole,  the 
proceedings  will  be  set  aside  in  toto.  New 
Jersey  Cent.  R.  Co.  v.  Hudson  Terminal  R. 
Co.,  46  N.  J.  L.  289. 

5.  Central  Ohio  R.  Co.  v.  Holler,  7  Ohio  St. 
220. 

6.  Costs  in  proceedings  instituted  by  the 
landowner  see  infra,  XII,  S. 

7.  Dickinson  r.  Amherst  Water  Co.,  139 
Mass.  210,  29  N.  E.  657;  Gifford  v.  Dart- 
mouth, 129  Mass.  135;  Williams  v.  Taunton, 
126  Mass.  287:  Hampshire,  etc..  Canal  Co.  V. 
Ashley,  15  Pick.  (Mass.)  496;  Com.  v.  Car- 
penter, 3  Mass.  268;  Wisconsin  Cent.  R.  Co. 
r.  Kneale,  79  Wis.  89,  48  N.  W.  248;  Cor- 
nish V.  Milwaukee,  etc.,  R.  Co.,  60  Wis.  476, 
19  N.  W.  443. 

8.  See  Costs,  11  Cyc.  24. 

9.  Massachusetts. —  Gifford  v.  Dartmouth, 
129  Mass.  135;  Hampshire,  etc..  Canal  Co.  v. 
Ashley,  15  Pick.  496;  Com.  r.  Carpenter,  3 
Mass.  268. 
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bj  the  statute  the  allowance  of  theru  in  any  case  will  depend  upon  the  terms  of 
the  enactment.^^  There  are  cases,  however,  which,  while  conceding  that  the 
statutes  as  to  costs  in  civil  actions  do  not  apply,"  hold  that  the  constitutional  pro- 
visions that  the  owner  must  receive  an  adequate  compensation  for  the  property 
taken  require  that  that  class  of  expenses  usually  taxed  as  costs  should  be  included 
as  an  element  of  the  owner's  damages.^^ 

2.  Under  Statutory  Provisions.  The  question  of  costs  in  condemnation  pro- 
ceedings is  usually  regulated  by  statute ;  in  some  cases  by  the  statutes  relating  to 
condemnation  proceedings  in  general,^^  or  such  proceedings  in  particular  classes  of 
cases,^^  and  in  others  by  the  charter  of  the  condemning  company  or  corporation  ; 
and  in  cases  not  otherwise  provided  for  the  code  provisions  as  to  costs  in  special 
proceedings  have  been  held  to  apply. ^'^    If  the  proceeding  is  under  a  special  stat- 


'New  Jersey. —  Metier  v.  Easton,  etc.,  R.  Co., 
37  N.  J.  L.  222. 

'New  York. —  hi  re  Brooklyn,  148  N.  Y. 
107,  42  N.  Y.  Suppl.  413  [affirming  88  Hun 
176,  34  N.  Y.  Suppl.  991  {reversing  32  N.  Y. 
Suppl.  182,  24  N.  Y.  Civ.  Proc.  117)]. 

Pennsylvania. — ■  Herbein  v.  Philadelphia, 
etc.,  R.  Co.,  9  Watts  272 ;  In  re  Moyer  St.,  6 
Phila.  81. 

South  Carolina. —  Greenville,  etc.,  R.  Co.  v. 
Partlow,  6  Rich.  286. 

Wisconsin. —  Wisconsin  Cent,  R.  Co.  v. 
Kneale,  79  Wis.  89,  48  N.  W.  248. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  690. 

10.  Hester  v.  Detroit  Park,  etc.,  Com'rs,  84 
Mich.  450,  47  N.  W.  1097 ;  St.  Louis  v.  Meintz, 
107  Mo.  611,  18  S.  W.  30;  Metier  r.  Easton, 
etc.,  R.  Co.,  37  N.  J.  L.  222. 

11.  Dolores  No.  2  Land,  etc.,  Co.  r.  Hart- 
man,  17  Colo.  138,  29  Pac.  378. 

12.  Dolores  No.  2  Land,  etc.,  Co.  v.  Hart- 
man,  17  Colo.  138,  29  Pac.  378;  Rieker  v. 
Danville,  204  HI.  191,  68  N.  E.  403;  Epling 
V.  Dickson,  170  111.  329,  48  N.  E.  1001  [re- 
versing 61  111.  App.  78]  ;  U.  S.  v.  Dumplin 
Island,  1  Barb.  (N.  Y.)  24;  Stolze  v.  Mil- 
waukee, etc.,  R.  Co.,  113  Wis.  44,  88  N.  W. 
919,  90  Am.  St.  Rep.  833.  See  also  San 
Francisco  f.  Collins,  98  Cal.  259,  33  Pac. 
56. 

To  compel  the  landowners  to  pay  any  part 
of  the  expenses  incurred  by  the  condemning 
party  for  the  purpose  of  ascertaining  the 
compensation  would  conflict  with  the  consti- 
tutional right  of  the  landowners  to  just  com- 
pensation. In  re  New  York,  etc.,  R.  Co.,  94 
N.  Y.  287. 

A  statute  would  be  unconstitutional  which 
required  the  landowner  to  pay  the  costs  of 
the  condemnation  proceedings.  Southwestern 
Land  Co.  v.  Hickory  Jackson  Ditch  Co.,  18 
Colo.  489,  33  Pac.  275. 

Execution  does  not  issue  for  such  costs 
which  stand  on  the  same  footing  as  the  other 
damages  awarded.  Chicago,  etc.,  R.  Co.  v. 
Bull,  20  111.  218. 

13.  California. —  Alameda  v.  Cohen,  133 
Cal.  5,  65  Pac.  127;  San  Francisco  v.  Col- 
lins, 98  Cal.  259,  33  Pac.  56. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Guthrie, 
192  111.  579,  61  N.  E.  658. 
loiva. —  Frankel  v.  Chicago,  etc.,  R.  Co.,  70 
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Iowa  424,  30  N.  W.  679 ;  Noble  r.  Des  Moines, 
etc.,  R.  Co.,  61  Iowa  637,  17  N.  W.  26. 

New  York. —  In  re  Brooklyn  Union  El.  R. 
Co.,  176  N.  Y.  213,  68  N.  E.  249  [reversing 
82  N.  Y.  App.  Div.  567,  81  N.  Y.  Suppl.  527]  ; 
Syracuse  v.  Benedict,  86  Hun  343,  33  N.  Y. 
Suppl.  944;  Dansville,  etc.,  R.  Co.  v.  Ham- 
mond, 77  Hun  39,  28  N.  Y.  Suppl.  454;  Mat- 
ter of  Lake  Shore,  etc.,  R.  Co.,  65  Hun  538, 
20  N.  Y.  Suppl.  573. 

Washington. —  Owsley  r.  Oregon  R.,  etc., 
Co.,  1  Wtish.  491,  20  Pac.  782. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  690. 

14.  Dickinson  v.  Amherst  Water  Co.,  139 
Mass.  210,  29  N.  E.  657;  New  Haven,  etc., 
Co.  V.  Northampton,  10'2  Mass.  116;  In  re 
Syracuse,  etc.,  R.  Co.,  4  Hun  (N.  Y.)  311; 
In  re  Egypt  St.,  11  Montg.  Co.  Rep.  (Pa.) 
94. 

15.  Georgia. —  Leak  v.  Selma,  etc.,  R.  Co., 
47  Ga.  345. 

Minnesota. —  State  v.  Hennepin  County 
Dist.  Ct.,  87  Minn.  268,  91  N.  W.  1111. 

Missouri. —  St.  Louis  v.  Meintz,  107  Mo. 
611,  18  S.  W.  30. 

New  Jersey. —  Metier  r.  Easton,  etc.,  R.  Co., 
37  N.  J.  L.  222. 

Pennsylvania. —  Philadelphia,  etc.,  R.  Co. 
i\  Johnson,  2  Whart.  275 ;  Leiper  v.  Balti- 
more, etc.,  R.  Co.,  5  Pa.  Co.  Ct.  60,  3  Del. 
Co.  373. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  690. 

16.  In  re  Brooklyn,  148  N.  Y.  107,  42 
N.  E.  413  [affirming  88  Hun  176,  34  N.  Y. 
Suppl.  991  {reversing  32  N.  Y.  Suppl.  182, 
24  N.  Y.  Civ.  Proc.  117)];  Rensselaer,  etc., 
R.  Co.  V.  DaVis,  55  N.  Y.  145 ;  Bley  v.  Ham- 
burg, 84  N.  Y.  App.  Div.  23,  82  N.  Y.  Suppl. 
35;  In  re  New  York,  etc.,  R.  Co.,  26  Hun 
(N.  Y.)  592,  63  How.  Pr.  (N.  Y.)  123;  In 
re  Syracuse,  etc.,  R.  Co.,  4  Hun  (N.  Y.) 
311. 

In  Wisconsin  it  is  held  that  although  con- 
demnation proceedings  are  classed  as  "  special 
proceedings  "  no  costs  can  be  awarded  under 
the  statutes  relating  to  such  proceedings, 
since  the  statute  provides  for  costs  only  w^hen 
such  proceedings  are  auxiliary  to,  or  in  some 
way  connected  with,  an  action  at  law  or  in 
equity.  Wisconsin  Cent.  R.  Co.  r.  Kneale,  79 
Wis.  89,  48  N.  W.  248. 
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lite  which  provides  a  system  of  procedure  for  the  proceedings  under  it,  the  pro- 
visions of  the  general  condemnation  statutes  as  to  costs  do  not  apply.^"^  In  pro- 
ceedings instituted  by  the  United  States  the  question  of  costs  is  governed  by  "the 
statutes  relating  to  condemnation  proceedings  of  the  state  where  the  property  is 
situated.^^ 

3.  Effect  OF  Offer  to  Purchase  or  Tender  of  Damages.  In  some  of  the  states 
the  condemning  party  before  instituting  proceedings  may  make  an  offer  to  pur- 
chase or  a  tender  of  damages,  and  if  this  is  refused  the  question  of  costs  will 
depend  upon  whether  the  amount  subsequently  allowed  is  greater  or  less  than  the 
amount  tendered. 

4.  On  Appeal,  New  Trial,  or  Reassessment  by  Jury.  In  the  case  of  an  appeal 
from  the  assessment  and  trial  in  court,  the  statutes  under  which  the  appeals  are 
taken  provide  in  some  cases  that  the  award  of  costs  shall  be  made  according  to 
whether  the  original  assessment  is  increased  or  reduced,^^  in  others  that  the  allow- 


17.  Kieker  v.  Danville,  204  111.  191,  68 
N.  E.  403;  Hester  r.  Detroit  Park,  etc., 
Com'rs,  84  Mich.  450,  47  N.  W.  1097;  Mat- 
ter of  Buffalo  Grade  Crossing  Com'rs,  20  N.  Y. 
App.  Div.  271,  46  N.  Y.  Suppl.  1070  \_affirm- 
ing  19  Misc.  230,  43  N.  Y.  Suppl.  1073]. 

18.  U.  S.  V.  Engeman,  46  Fed.  898. 

19.  Under  the  general  condemnation  law 
in  New  York  if  the  condemning  party,  prior 
to  instituting  the  proceedings,  makes  an  offer 
to  purchase  the  property,  which  is  not  ac- 
cepted, and  the  compensation  subsequently 
awarded  does  not  exceed  the  amount  of  the 
offer  with  interest,  no  costs  shall  be  allowed 
to  either  party  (Matter  of  Lake  Shore,  etc., 
R.  Co.,  65  Hun  538,  20  N.  Y.  Suppl.  573)  ; 
but  if  no  offer  is  made  or  the  compensation 
awarded  exceeds  the  amount  of  the  offer  with 
interest,  defendant  shall  recover  the  costs  of 
the  proceeding  {In  re  Brooklyn  Union  El. 
R.  Co.,  176  N.  Y.  213,  68  N.  E.  249  [revers- 
ing 82  N.  Y.  App.  Div.  567,  81  N.  Y.  Suppl. 
527]  ;  Syracuse  v.  Stacev,  45  N.  Y.  App.  Div. 
260,  60  N.  Y.  Suppl.  ^1106;  Manhattan  R. 
Co.  V.  Taber,  78  Hun  434,  29  N.  Y.  Suppl. 
220;  St.  Lawrence,  etc.,  R.  Co.  v.  De  Camp, 
23  N.  Y.  Suppl.  544)  ;  and  in  such  cases  the 
court  may  grant  an  additional  allowance  not 
exceeding  five  per  cent  of  the  amount  awarded 
(Matter  of  Lake  Shore,  etc.,  R.  Co.,  65  Hun 
538,  20  N.  Y.  Suppl.  573). 

If  the  owner  is  under  legal  disability  tc 
convey,  an  offer  to  purchase  would  be  use- 
less, and  the  condemning  party  is  not  liable 
for  costs  for  failing  to  make  such  offer.  Man- 
hattan R.  Co.  r.  McKee,  1  N.  Y.  App.  Div. 
488,  37  N.  Y.  Suppl.  269. 

Under  the  Oregon  statute  if  the  condemn- 
ing party  tenders  an  amovmt  equal  to  or 
larger  than  that  subsequently  assessed  by  the 
jury  he  shall  recover  costs,  but  the  statute 
does  not  apply  where  the  tender  is  not  made 
until  after  the  proceeding  is  commenced. 
Oregon  Cent.  R.  Co.  r.  Wait,  3  Oreg.  428. 

Under  the  Pennsylvania  statute  if  the 
owner  does  not  recover  more  than  the  amount 
tendered  he  cannot  recover  the  costs  of  the 
proceedings.  Winebiddle  v.  Pennsylvania  R. 
Co.,  2  Grant  32. 

20.  Georgia. —  Leak  r.  Selma,  etc.,  R.  Co., 
47  Ga.  345. 


Illinois. —  Sangamon  County  v.  Brown,  IS 
111.  207. 

Iowa. —  Heath  v.  Mason  City,  etc.,  R.  Co.- 
(1903)  94  N.  W.  467;  Noble  v.  Des  Moines^ 
etc.,  R.  Co.,  61  Iowa  637,  17  N.  W.  26. 

Minnesota. —  Sherwood  v.  St.  Paul,  etc.,  R. 
Co.,  21  Minn.  122. 

New  Hampshire. —  Ranlet  v.  Concord  R. 
Corp.,  62  N.  H.  561. 

Neiv  Jersey. —  Metier  v.  Easton,  etc.,  R. 
Co.,  37  N.  J.  L.  222. 

New  York. —  Cary  v.  Marston,  56  Barb. 
27. 

Pennsylvania. —  Schuylkill  Nav.  Co.  t\ 
Kittera,  2  Rawle  438. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain,'* 
§  693. 

Under  the  Nebraska  statute  as  amended  in 
1883,  if  the  condemning  party  appeals  and 
fails  to  reduce  the  amount  of  the  award  such 
appellant  shall  be  liable  for  all  costs  oc- 
casioned by  the  appeal  (Atchison,  etc.,  R. 
Co.  V.  Plant,  24  Nebr.  127,  38  N.  W.  33)  ; 
and  if  the  award  is  reduced  neither  paity 
shall  be  liable  for  all  of  the  costs  of  the  ap- 
peal ;  and  ordinarily  in  such  cases  the  costs 
should  be  apportioned  between  the  parties 
(Burlington,  etc.,  R.  Co.  v.  Spere,  24  Nebr. 
125,  38  N.  W.  35). 

Where  there  is  an  appeal  from  the  assess- 
ment as  to  several  tracts  of  land  and  the 
award  as  to  some  is  increased  and  as  to 
others  decreased,  the  costs  should  not  be  ap- 
portioned but  should  be  governed  according 
to  whether  the  gross  amount  is  greater  or 
less  than  under  the  original  assessment. 
Sherwood  v.  St.  Paul,  etc.,  R.  Co.,  21  Minn. 
122. 

A  statute  requiring  the  condemning  party 

to  pay  the  costs  of  the  assessment  and  ap- 
peal, where  the  amount  is  not  reduced,  does 
not  necessitate  that  the  landowner  should 
pay  all  of  the  costs  in  case  of  a  reduction, 
but  in  such  case  the  court  is  at  liberty  to 
make  a  proper  distribution  of  the  costs  under 
the  general  rules  of  law.  Jones  r.  Mahaska 
County  Coal  Co.,  47  Iowa  35. 

Where  the  case  is  remanded  for  a  new  trial 
the  Michigan  statute  provides  that  if  the 
amount  of  damages  is  reduced  the  condemn- 
ing party  is  entitled  to  recover  the  costs  of 
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uiice  shall  be  in  tlie  discretion  of  tlie  court,^^  and  in  others  that  it  shall  be  gov- 
erned by  the  provisions  as  to  costs  in  appeals  from  judgments  of  a  justice.^  In 
tlie  absence  of  express  provision  as  to  costs  it  has  been  held  that  where  an  appeal 
is  taken  the  proceeding  then  becomes  a  civil  action  and  that  the  cost  should  be 
taxed  accordingly  ;  and  apparently  in  accordance  with  this  view  it  is  held  in  a 
number  of  cases,  without  reference  to  any  statutory  provision,  that  the  costs  should 
be  awarded  to  the  prevailing  party .^^  If  the  appealing  party  voluntarily  dismisses 
his  appeal  he  must  pay  the  costs.^^  If  a  railroad  company  appeals  from  the  award 
and  sells  its  road  while  the  appeal  is  pending,  the  purchasing  company  is  hable 
for  the  costs  of  the  appeal,  in  case  of  a  decision  in  favor  of  the  landowner.^  If, 
on  an  appeal  by  the  landowner  from  the  award  of  damages,  the  condemning  com- 
pany files  a  disclaimer  of  all  interest  in  the  property,  it  is  in  effect  a  dismissal  of 
the  entire  proceeding,  and  the  company  must  pay  the  costs.^  Those  statutes 
which  allow  a  party  dissatisfied  with  the  award  of  the  commissioners  to  have  a 
jury  appointed  to  make  a  reassessment  usually  provide  for  an  award  of  costs 
according  to  whether  the  second  assessment  is  larger  or  smaller  than  the  first,^ 
but  in  the  absence  of  express  provision  no  costs  can  be  awarded  to  either  party 


the  second  trial.  Fort  St.  Union  Depot  Co. 
V.  Backus,  103  Mich.  556,  61  N.  W.  787. 

21.  State  V.  Hennepin  County  Dist.  Ct.,  87 
Minn.  268,  91  N.  W.  1111;  Chicago,  etc.,  R. 
Co.  V.  Elliott,  117  Mo.  549,  24  S.  W.  53. 

22.  Indiana  Cent.  R.  Co.  v.  Atkinson,  6 
Ind.  149;  Centreville,  etc..  Turnpike  Co.  v. 
Jarrett,  4  Ind.  213. 

23.  Senaker  v.  Sullivan  County,  4  Sneed 
(Tenn.)  116;  Taylor  v.  Chicago,  etc.,  R.  Co., 
83  Wis.  645,  53  N.  W.  855.  See  also  Vice  v. 
Eden,  113  Ky.  255,  68  S.  W.  125,  24  Ky.  L. 
Rep.  132;  Goodwin  v.  Boston,  etc.,  R.  Co.,  63 
Me.  363;  Carolina  Cent.  R.  Co.  v.  Phillips, 
78  N.  C.  49. 

Where  an  application  in  proceedings  to 
erect  a  mill-dam  is  contested,  the  proceed- 
ings assume  the  form  and  character  of  a  suit 
inter  partes  as  well  as  in  rem,,  and  if  the  con- 
testant is  unsuccessful  he  is  properly  taxed 
with  the  cost  of  the  contest.  Folmar  v.  Fol- 
mar,  71  Ala.  136. 

24.  Barrall  v.  Quick,  74  S.  W.  214,  24  Ky. 
L.  Rep.  2393;  Gray  v,  Lowell,  etc.,  R.  Co., 
4  Cush.  (Mass.)  609;  Com.  v.  Boston,  etc., 
R.  Co.,  3  Cush,  (Mass.)  25;  Bennage  v. 
Union  County,  22  Pa.  Co,  Ct.  342. 

If  on  appeal  the  landowner  prevails  upon 
the  principal  points  in  dispute  he  should  be 
allowed  the  costs  of  the  appeal,  although 
some  small  items  which  had  been  taxed  by 
the  superior  court  in  his  costs  are  disallowed. 
New  Haven,  etc.,  Co.  v.  Northampton,  102 
Mass.  116. 

If  the  claims  of  neither  party  are  fully 
sustained  on  the  appeal  the  costs  of  the  ap- 
peal should  be  apportioned.  Noble  v.  Des 
Moines,  etc.,  R.  Co.,  61  Iowa  637,  17  N.  W. 
26. 

If  both  parties  appeal  and  each  is  sus- 
tained in  part  neither  party  should  recover 
the  costs  of  the  appeal.  Childs  v.  New  Haven, 
etc.,  Co.,  135  Mass.  570. 

Where  the  landowner  appeals  only  on  the 
question  of  the  public  utility  of  a  proposed 
road,  the  fact  that  the  width  of  the  road  as 
previously  established  is  reduced  does  not 
entitle  him  to  recover  the  costs  of  the  appeal. 
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Mathews  v.  Droud,  114  Ind.  268,  16  N.  E. 
599. 

Where  appeals  from  several  orders  in  con- 
demnation proceedings  are  heard  together, 

costs  are  allowed  for  one  case  only,  although 
separate  orders  of  affirmance  are  entered.  In 
re  Prospect  Park,  etc.,  R,  Co.,  67  N.  Y.  371. 

On  an  appeal  from  an  order  disallowing  a 
motion  for  costs,  if  the  order  is  affirmed  the 
costs  of  the  appeal  are  to  be  taxed  against 
the  appellant.  Williams  v.  Taunton,  126 
Mass.  287. 

Where  only  one  of  several  petitioners  ap- 
peals from  a  judgment  finding  against  the 
public  utility  of  a  proposed  highway,  and  the 
former  judgment  is  sustained,  the  petitioner 
who  appealed  is  prima  facie  liable  for  all  of 
the  costs.    Reader  v.  Smith,  88  Ind,  440. 

Where  the  owners  are  copartners  and  own 
the  property  as  such,  and  the  issues  are  de- 
cided in  favor  of  the  condemning  party,  sepa- 
rate bills  of  cost  should  not  be  taxed  against 
each  owner.  Syracuse  v.  Benedict,  86  Hun 
(N.  Y.)  343,  33  N.  Y.  Suppl.  944. 

25.  Mississippi  Cent.  R.  Co.  v.  Beatty,  35 
Miss.  668. 

26.  Frankel  v.  Chicago,  etc.,  R.  Co.,  70 
Iowa  424,  30  N.  W.  679. 

27.  St.  Louis,  etc.,  R.  Co.  v.  Martin,  29 
Kan.  750. 

28.  Hamlin  v.  New  Bedford,  143  Mass.  192, 
11  N.  E.  115;  Dickinson  v.  Amherst  Water 
Co.,  139  Mass.  210,  29  N.  E.  657;  Kidder  v. 
Oxford,  116  Mass.  165;  Harvard  Branch  R. 
Corp.  V.  Rand,  8  Cush.  (Mass.)  218;  Gray 
V.  Lowell,  etc.,  R.  Co.,  4  Cush.  (Mass.)  609; 
Com.  V.  Boston,  etc.,  R.  Co.,  3  Cush.  (Mass.)  25. 

Under  the  Massachusetts  railroad  act  which 
provides  that  the  "  prevailing  party "  shall 
recover  costs,  it  is  held  that  the  landowner 
should  recover  costs  if  the  jury  find  in  his 
favor  for  any  amount,  although  they  assess 
the  damages  at  a  less  amount  than  that  found 
by  the  commissioners.  New  Haven,  etc.,  Co. 
V.  Northampton,  102  Mass.  116. 

29.  Gifford  v.  Dartmouth,  129  Mass.  135; 
Hampshire,  etc..  Canal  Co.  v.  Ashley,  15  Pick. 
(Mass.)  496;  Com.  v.  Carpenter,  3  Mass.  268. 
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5.  By  Whom  Taxed.  In  Massachusetts  the  costs  arising  upon  the  application 
for  a  jury  are  taxed  by  the  court  to  which  the  verdict  is  returned,  but  the  costs 
upon  the  original  application  before  the  commissioners  are  taxed  by  the  commis- 
sioners themselves.^  Where  the  statute  provides  that  the  costs  shall  be  assessed 
by  the  court  they  cannot  be  included  by  the  jury  in  their  estimate  of  damages.^^ 

6.  Amount,  Rate,  and  Items  Allowable.  Since  all  costs  and  fees  are  recovered 
and  taxed  only  under  and  by  virtue  of  statute,  they  can  be  allowed  only  for  such 
items  and  in  such  amounts  as  the  statute  authorizes.^^  Attorneys'  fees  cannot  be 
allowed  as  costs  in  the  absence  of  an  express  provision  to  that  effect.^^  The  same 
rule  applies  to  fees  for  expert  witnesses,^  and  neither  can  be  allowed  under  a 
statute  providing  generally  for  an  allowance  of  the  costs  of  the  proceeding.^^ 
Under  some  of  the  statutes  attorneys'  fees  are  expressly  authorized,^^  but  in  such 
cases  the  allowance  will  be  confined  to  cases  coming  strictly  within  the  provisions 
of  the  act.^'''  Officers'  and  witnesses'  fees  and  fees  of  the  commissioners  or  jurors, 
while  in  some  cases  expressly  provided  for,^  may  properly  be  taxed  under 
statutes  which  provide  generally  for  an  allowance  of  the  costs  of  the  proceeding.^^ 


30.  New  Haven,  etc.,  Co.  r.  Northampton, 
102  Mass.  116. 

31.  Hirst  V.  Delaware,  etc.,  Canal  Co.,  2 
Miles  (Pa.)  444. 

32.  Conway  v.  McGregor,  etc.,  R.  Co.,  43 
Iowa  32;  Hester  r.  Detroit  Parks,  etc., 
Com'rs,  84  Mich.  450,  47  N.  W.  1097;  St. 
Louis  f.  Meintz,  107  Mo.  611,  18  S.  W. 
30. 

Where  a  notice  of  appeal  is  served  by  a 
person  other  than  an  officer  whose  fees  are 
allowed  by  statute  to  be  taxed  as  costs^,  no 
allowance  for  such  service  can  be  made.  Con- 
way V.  McGregor,  etc.,  R.  Co.,  43  Iowa  32. 

If  the  commissioners  appoint  a  clerk  with- 
out any  authority  for  such  action,  the  value 
of  his  services  cannot  be  included  as  part  of 
the  cost  in  the  proceeding.  New  York  v. 
Downs,  77  N.  Y.  App.  Div.  351,  78  N.  Y. 
Suppl.  1024. 

33.  California. —  Coburn  v.  Townsend,  103 
Cal.  233,  37  Pac.  202;  San  Jose,  etc.,  R.  Co. 
V.  Mayne,  83  Cal.  566,  23  Pac.  522. 

Illinois. —  Rieker  v.  Danville,  204  111.  191, 
68  N.  E.  403. 

Massachusetts. —  Jones  v.  Carter,  8  Allen 
431;  Marshall  Fishing  Co.  v.  Hadley  Falls 
Co.,  5  Cush.  602. 

Michigan. —  Hester  v.  Detroit  Park,  etc., 
Com'rs,  84  Mich.  450,  47  N.  W.  1097. 

Missouri. —  St.  Louis  v.  Meintz,  107  Mo. 
611,  18  S.  W.  30. 

New  Hampshire. —  Boston,  etc.,  R.  Co.  v. 
Wentworth,  20  N.  H.  406. 

North  Carolina. —  North  Carolina  R.  Co.  V. 
Goodwin,  110  N.  C.  175,  14  S.  E.  687. 

Pennsylvania. —  In  re  Moyer  St.~  6  Phila. 
81. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain," 
i  692. 

Where  the  proceeding  is  under  a  special  act 

providing  a  procedure  of  its  own,  a  provision 
of  a  general  eminent  domain  act  allowing 
attorneys'  fees  is  not  applicable.  Rieker  v. 
Danville,  204  111.  191,  68  N.  E.  403. 

Where  the  condemning  party  dismisses  the 
proceeding  it  has  been  held  in  Missouri  that 
attorney's  fees  should  be  allowed  as  a  part  of 
the  owner's  costs  under  charters  providing 

[62J 


that  in  cases  of  dismissal  the  costs  should 
be  taxed  by  the  court  "  as  may  be  deemed 
just"  (St.  Louis  R.  Co.  v.  Southern  R.  Co., 
138  Mo.  591,  39  S.  W.  471),  or  "according 
to  equity"  (North  Missouri  R.  Co.  v.  Lack- 
land, 25  Mo.  515)  ;  and  a  similar  allowance 
has  been  made  where  the  condemning  party, 
having  an  absolute  right  to  dismiss,  need- 
lessly, wrongfully,  and  vexatiously  continued 
the  proceeding  against  the  protest  of  the  land- 
owner (Simpson  v.  Kansas  City,  111  Mo.  237, 
20  S.  W.  38)  ;  but  the  allowance  will  not  be 
made  on  this  account  where  such  a  state  of 
facts  is  not  expressly  alleged  and  proved 
(Lester  Real  Estate  Co.  v.  St.  Louis,  170 
Mo.  31,  70  S.  W.  151;  St.  Louis  Brewing 
Assoc.  V.  St.  Louis,  168  Mo.  37,  67  S.  W. 
563). 

34.  St.  Louis  V.  Meintz,  107  Mo.  611,  18 
S.  W.  30 ;  In  re  Grade  Crossing  Com'rs,  19 
Misc.  (N.  Y.)  230,  43  N.  Y.  Suppl.  1073. 

35.  St.  Louis  V.  Meintz,  107  Mo.  611,  18 
S.  W.  30. 

36.  Chicago,  etc.,  R.  Co.  r.  Guthrie,  192 
111.  579,  61  N.  E.  658;  Chicago  Sanitary  Dist. 
V.  Bernstein,  175  111.  215,  51  N.  E.  720;  Melli- 
char  V.  Iowa  City,  116  Iowa  390,  90  N.  W. 
86;  In  re  Daly,  91  Hun  (N.  Y.)  641,  37  N.  Y. 
Suppl.  128. 

A  statute  providing  that  the  judge  may 
allow  a  reasonable  attorney's  fee  is  not  man- 
datory, but  merely  makes  such  allowance  a 
matter  of  discretion.  Dorland  v.  Judge  Grand 
Rapid  Super.  Ct.,  78  Mich.  182,  44  N.  W.  52. 

A  fee  for  preparing  an  answer  may  be  in- 
cluded where  attorney's  fees  are  authorized 
by  statute,  although  the  filing  of  a  written 
answer  is  not  required  by  statute.  Mellichar 
V.  Iowa  City,  116  Iowa  390,  90  N.  W.  86. 

37.  Wormely  v.  Mason  City,  etc.,  R,  Co., 
120  Iowa  684,  95  N.  W.  203;  Hvde  Park  v. 
Grant,  9  Ohio  S.  &  C.  PI.  Dec.  723,  6  Ohio 
N.  P.  471. 

38.  See  Hester  t\  Detroit  Park,  etc.,  Com'rs, 
84  Mich.  450,  47  N.  W.  1097;  Dorland  v. 
Judge  Grand  Rapids  Super.  Ct.,  78  Mich. 
182,  44  N.  W.  52. 

39.  St.  Louis  V.  Meintz,  107  Mo.  611,  18 
S.  W.  30;  Pennsylvania  R.  Co.  v.  Keiffer,  22 
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The  proceeding  before  the  commissioners  for  the  assessment  of  damages  is  not  a 
trial  and  no  trial  fee  is  allowable/'^  In  New  York  where  the  costs  are  taxed 
under  the  statute  relating  to  special  proceedings  they  are  at  the  same  rates  as 
allowed  for  similar  services  in  an  action  brought  in  the  same  court.*^  The 
extra  allowance  provided  for  by  the  New  York  statute  applies  only  where  the 
proceeding  is  under  the  general  condemnation  law/^  and  the  amount  of  such 
allowance,  within  the  limit  prescribed  by  the  statute,  must  be  decided  by  tlie 
court  according  to  what  is  a  fair  indemnity  to  the  successful  party  under  the  cir- 
cumstances of  the  particular  case/^ 

R.  Possession  Pending  Proceedings.^^  The  almost  universal  rule  is  that  a 
condemning  party  cannot  take  possession  of  the  land  which  it  is  sought  to  con- 
demn while  the  proceedings  are  pending,  unless  it  has  secured  tlie  payment  of 
the  compensation  to  be  iixed.^^  In  some  instances,  however,  a  statutory  power  is 
conferred  upon  the  court  in  cases  where  such  security  is  given  to  permit  the  con- 
demning party  to  take  possession  pending  tiie  proceedings,^^  or,  if  already  in  pos- 
session, to  retain  the  possession ;     but  in  such  case  it  rests  in  the  discretion  of  the 


Pa.  St.  356 ;  Leiper  v.  Baltimore,  etc.,  R.  Co., 
3  Del.  Co.  (Pa.)  373,  5  Pa.  Co.  Ct.  60. 

Where  the  statute  allows  "legal  costs" 
this  means  such  costs  as  are  usually  recov- 
ered in  civil  actions,  and  includes  the  travel 
and  attendance  of  witnesses  and  the  fees  of 
the  officer  summoning  them  in  addition  to  the 
costs  incurred  for  the  sheriff  and  jurors. 
Childs  V.  New  Haven,  etc.,  Co.,  135  Mass.  570. 

In  all  cases  where  witnesses  can  be  legally 
called  and  examined  a  general  provision  for 
costs  will  include  the  fees  of  such  witnesses 
and  of  the  officers  summoning  them.  Pennsyl- 
vania R.  Co.  V.  Keiffer,  22  Pa.  St.  356. 

On  an  assessment  by  jury  the  sheriffs'  and 
jurors'  fees  may  be  taxed  as  costs.  New 
Haven,  etc.,  Co.  v.  Northampton,  102  Mass. 
116. 

If  the  proceeding  is  under  a  special  act 

which  provides  expressly  what  fees  shall  be 
taxed,  witness'  fees  cannot  be  allowed  unless 
authorized  by  the  act.  Hester  v.  Detroit 
Park,  etc.,  Com'rs,  84  Mich.  450,  47  N.  W. 
1097. 

The  court  has  power  to  limit  the  number 
of  witnesses  which  may  be  produced  to  prove 
a  single  point  and  thus  prevent  abuse,  and 
the  fees  of  all  witnesses  whose  attendance  is 
procured  in  good  faith  should  be  allowed. 
See  Dorland  v.  Judge  Grand  Rapids  Super. 
Ct.,  78  Mich.  182,  44  N.  W.  52. 

40.  St.  Johnsville  v.  Cronk,  55  N.  Y.  App. 
Div.  633,  67  N.  Y.  Suppl.  419;  Johnstown  v. 
Frederick,  35  N.  Y.  App.  Div.  44,  54  N.  Y. 
Suppl.  412;  Manhattan  R.  Co.  v.  Kent,  80 
Hun  (N.  Y.)  559,  30  N.  Y.  Suppl.  959  \_af- 
firmed  in  145  N.  Y.  595,  40  N.  E.  164]; 
Matter  of  Lake  Shore,  etc.,  R.  Co.,  65  Hun 
(N.  Y.)  538,  20  N.  Y.  Suppl.  573;  Matter  of 
New  York,  etc.,  R.  Co.,  26  Hun  (N.  Y.)  592, 
63  How.  Pr.  (N.  Y.)  123. 

A  term  fee  cannot  be  allowed  for  the  hear- 
ing before  the  commissioners.  New  paven, 
etc.,  Co.  V.  Northampton,  102  Mass.  116. 

41.  In  re  Jerome  Ave.,  78  N.  Y.  App.  Div. 
631,  79  N.  Y.  Suppl.  662;  In  re  New  York, 
etc.,  R.  Co.,  26  Hun  (N.  Y.)  592,  63  How.  Pr. 
(N.  Y.)  123. 

42.  In  re  Brooklyn,  148  N.  Y.  107,  42 
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N.  Y.  Suppl.  413  [affirming  88  Hun  176,  34 
N.  Y.  Suppl.  991  {reversing  32  N.  Y.  Suppl. 
182,  24  N.  Y.  Civ.  Proc.  117)];  Matter  of 
Grade  Crossing  Com'rs,  20  N.  Y.  App.  Div. 
271,  46  N.  Y.  Suppl.  1070  [affirming  19  Misc. 
230,  43  N.  Y.  Suppl.  1073]. 

43.  St.  Lawrence,  etc.,  R.  Co.  v.  De  Camp, 
23  N.  Y.  Suppl.  544. 

44.  Effect  of  judgment  on  right  of  posses- 
sion pending  appeal  see  supra,  XI,  N,  8, 
b,  (II). 

45.  See  supra,  X,  F. 

46.  Templeton  v.  Twelfth  Judicial  Dist. 
Ct.,  47  Cal.  70 ;  People  v.  Pitkin  County  Dist. 
Ct.,  11  Colo.  147,  17  Pac.  298;  Byrnes  v. 
Douglass,  23  Nev.  83,  42  Pac.  798. 

A  statute  is  not  unconstitutional  which 
provides  that  the  court  may  authorize  a  rail- 
road or  canal  company  to  take  possession,  or 
if  in  possession,  to  continue  in  possession  of 
the  premises  during  the  pendency  of  condem- 
nartion  proceedings,  upon  giving  such  security 
as  the  court  may  direct.  State  v.  Baker,  20 
Fla.  616;  Matter  of  St.  Lawrence,  etc.,  R.  Co., 
66  Hun  (N.  Y.)  306,  21  N.  Y.  Suppl.  131. 

The  general  railroad  laws  of  Michigan, 
which  allow  possession  to  be  taken  while  the 
proceedings  are  pending,  do  not  apply  in  case 
of  a  crossing  of  one  railroad  over  another,  as 
section  30  of  the  general  laws  gives  a  state 
board  the  power  to  determine  as  to  the  man- 
ner of  making  such  a  crossing.  Detroit,  etc., 
R.  Co.  V.  Livingston  County  Probate  Judge, 
63  Mich.  676,  30  N.  W.  598. 

The  mere  fact  that  it  is  contemplated  to 
condemn  certain  land  for  a  public  use,  or 
that  the  land  is  necessary  for  such  use,  gives 
no  right  of  entry  prior  to  the'  condemnation. 
Peterson  v.  Bean,  22  Utah  43,  61  Pac.  213. 

The  order  cannot  be  made  except  upon  full 
notice  to  the  owner  of  the  land  and  an  ade- 
quate hearing.  Detroit,  etc.,  R.  Co.  v.  Liv- 
ingston County  Probate  Judge,  63  Mich.  676, 
30  N.  W.  598. 

47.  State  v.  Baker,  20  Fla.  616;  Manhat- 
tan R.  Co.  V.  Taber,  78  Hun  (N.  Y.)  434,  29 
N.  Y.  Suppl.  220. 

A  judge  in  chambers,  under  the  California 
code,  has  no  power  to  make  the  order  au- 
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court  whether  such  an  order  shall  be  made,^^  or  whether  it  shall  subsequently  be 
revoked.'^^  A  railroad  company  may  also  be  authorized  by  its  charter  to  take  a 
temporary  possession  pending  the  proceeding.^  A  railroad  company  taking  pos- 
session of  land  is  not  liable  to  the  owner  for  mesne  profits  pending  the  final  result 
of  the  proceedings,  if  the  damages  awarded  have  been  paid,  and  there  is  no  proof 
of  abandonment  or  misuser  by  the  company.^^ 

XII.  REMEDIES  OF  OWNER  OF  PROPERTY. 

A.  Statutory  Remedies —  l.  In  General.  Where  the  party  seeking  to  appro- 
priate the  land  fails  to  take  the  necessary  statutory  steps  for  the  assessment  of 
compensation  and  damages  to  the  owner,  the  statutes  usually  contain  provisions 
under  which  the  owner  may  move  for  such  assesssment  or  compel  a  condemnation 
of  the  land.^^    In  such  proceedings  plaintiff  is  not  entitled  to  recover  for  the  use 


thorizing  the  condemning  company  to  remain 
in  possession  pending  the  proceedings. 
Loomis  V.  Andrews,  49  Cal.  239. 

Where  the  possession  of  the  condemning 
party  was  acquired  by  a  trespass,  by  force, 
or  by  fraud,  known  by  the  party  to  have 
been  such  and  without  color  of  authority,  he 
is  not  "  in  possession  of  the  property  sought 
to  be  condemned "  within  the  true  meaning 
of  the  statute  providing  that  the  court  may 
authorize  him  to  remain  in  possession  pend- 
ing the  condemnation  proceedings.  In  re  St. 
Lawrence,  etc.,  R.  Co.,  133  N.  Y.  270,  31  N.  E. 
218;  Canandaigua  v.  Benedict,  8  N.  Y.  App. 
Div.  475,  40  N.  Y.  Suppl.  707. 

48.  People  v.  Pitkin  County  Dist.  Ct.,  11 
Colo.  147,  17  Pac.  298. 

49.  Templeton  r.  Twelfth  Judicial  Dist. 
Ct.,  47  Cal.  70 ;  People  v.  Pitkin  County  Dist. 
Ct.,  11  Colo.  147,  17  Pac.  298. 

Where  possession  has  been  taken  pending 
the  proceedings  without  an  order  authorizing 
it,  the  possession  may  be  restored  on  motion 
to  the  court  in  which  the  proceedings  are 
pending.  In  re  Bryan,  65  Cal.  375,  4  Pac. 
304. 

50.  Hall  V.  Pickering,  40  Me.  548,  holding 
also  that  an  omission  by  the  company  to  call 
on  the  county  commissioners  to  assess  the 
compensation  does  not  work  a  forfeiture  of 
such  right. 

51.  Ross  V.  Pennsylvania  R.  Co.,  17  Phila. 
(Pa.)  339. 

52.  District  of  Columbia. —  Dixon  v.  Balti 
more,  etc.,  R.  Co.,  1  Mackey  78. 

Georgia. —  Smith  v.  Floyd  County,  85  Ga. 
420,  11  S.  E.  850. 

Illinois. —  Smith  v.  Chicago,  etc.,  R.  Co.,  67 
111.  191. 

Indiana. —  Indianapolis,  etc.,  R.  Co.  v.  Belt 
R.  Co.,  110  Ind.  5,  10  N.  E.  923;  Terre  Haute, 
etc.,  R.  Co.  V.  Scott,  74  Ind.  29. 

Iowa. —  Renwick  v.  Davenport,  etc.,  R.  Co., 
49  Iowa  664. 

Kansas. —  St.  Louis,  etc.,  R.  Co.  v.  Yount, 
67  Kan.  396,  73  Pac.  63;  Central  Branch 
Union  Pac.  R.  Co.  v.  Andrews,  26  Kan. 
702. 

Massachusetts. —  Ahearn  v.  Middlesex 
County,  182  Mass.  518,  65  N.  E.  905;  Wood 
V.  Westborough,  140  Mass.  403,  5  N.  E.  613; 
Crompton  Carpet  Co.  v.  Worcester,  123  Mass. 


498;  Parker  v.  Boston,  etc.,  R.  Co.,  3  Cush. 
107,  50  Am.  Dec.  709. 

Minnesota. —  Harrington  v.  St.  Paul,  etc., 
R.  Co.,  17  Minn.  215. 

Neio  York. —  Matter  of  Hodge,  28  Misc.  104, 
59  N.  Y.  Suppl.  775. 

North  Carolina. —  Phillips  v.  Postal  Tel. 
Cable  Co.,  130  N.  C.  513,  41  S.  E.  1022,  89 
Am.  St.  Rep.  868;  Waddy  v.  Johnson,  27 
N.  C.  333. 

Ohio. —  Lawrence  R.  Co.  v.  O'Harra,  48 
Ohio  St.  343,  28  N.  E.  175;  Lawrence  R.  Co. 
V.  Williams,  35  Ohio  St.  168;  Raymond  v. 
Toledo,  etc.,  R.  Co.,  16  Ohio  Cir.  Ct.  639,  9 
Ohio  Cir.  Dec.  5;  Matter  of  George,  5  Ohio 
Cir.  Ct.  207,  3  Ohio  Cir.  Dec.  104;  Hatry  v. 
Painesville,  etc.,  R.  Co.,  1  Ohio  Cir.  Ct.  426, 
1  Ohio  Cir.  Dec.  238 ;  Cincinnati  v.  Kemper,  7 
Ohio  Dec.  (Reprint)  245,  2  Cine.  L.  Bui.  5; 
Rapp  V.  Ohio  Southern  R.  Co.,  5  Ohio  S.  & 
C.  Pi.  Dec.  453,  5  Ohio  N.  P.  497.  See  also 
Atlantic,  etc.,  R.  Co.  v.  Robbins,  35  Ohio  St. 
531. 

Pennsylvania. —  McClinton  v.  Pittsburg, 
etc.,  R,  Co.,  66  Pa.  St.  404;  Lafean  v.  York 
County,  20  Pa.  Super.  Ct.  573. 

South  Carolina. —  Cureton  v.  South  Bound 
R.  Co.,  59  S.  C.  371,  37  S.  E.  914. 

Tennessee. —  Frater  v.  Hamilton  County,  90 
Tenn.  661,  19  S.  W.  233. 

Virginia. —  Nash  v.  Upper  Appomattox  Co., 
5  Graft.  332. 

Wisconsin. —  Lenz  v.  Chicago,  etc.,  R.  Co., 
Ill  Wis.  198,  86  N.  W.  607;  Stewart  v.  Mil- 
waukee Electric  R.,  etc.,  Co.,  110  Wis.  540,  86 
N.  W.  163;  Charnley  v.  Shawano  Water 
Power,  etc.,  Co.,  109  Wis.  563,  85  N.  W.  507, 
53  L.  R.  A.  895.  See  also  Sinnott  v.  Chicago, 
etc.,  R.  Co.,  81  Wis.  95,  50  N.  W.  1097. 

United  States. —  Grafton  v.  Baltimore,  etc., 
R.  Co.,  21  Fed.  309. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  458. 

It  is  not  necessary  to  the  validity  of  a 
statute  authorizing  proceedings  by  railroad 
companies  that  it  should  give  the  landowner 
the  right  to  institute  the  proceedings  in  case 
the  company  should  fail  to  do  so.  State  V. 
Baker,  20  Fla.  616. 

The  statutory  remedy  for  enforcing  the 
award  is  not  barred  or  suspended  by  a  provi- 
sion in  the  charter  of  a  railroad  company  re- 
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and  occupation  of  the  premises,  but  has  an  independent  cause  of  action  therefor.^^ 
Under  some  statutes  the  owner,  to  whom  the  compensation  awarded  has  not  been 
paid,  must  enforce  the  award  by  supplementary  proceedings  in  the  condemnation 
suit.^^ 

2.  Constitutionality  of  Statutes.  It  is  competent  for  the  legislature  to  pre- 
scribe the  several  steps  to  be  pursued  in  the  assertion  of  the  right  to  compensation 
for  land  appropriated  for  public  use,  but  the  prescribed  procedure  must  not 
destroy  or  substantially  impair  the  right  itself,^^  and  as  no  person  has  a  vested  right 
to  any  particular  remedy,  the  remedies  are  subject  to  modification  or  amendment 
by  the  legislature,  provided  there  is  no  interference  with  the  company's  franchise 
or  a  property-owner's  rights.^^  But  where  lands  have  been  taken  or  injured  with- 
out authority,  the  owner  has  a  right  to  maintain  his  action  and  to  have  a  trial  by 
jury,  and  cannot  constitutionally  be  required  by  retroactive  legislation  to  submit 
his  cause  of  action  to  a  tribunal  not  proceeding  according  to  the  course  of  the 
common  law.^'^  The  constitutional  right  of  the  legislature  to  require  the  owner  to 
institute  proceedings  for  the  ascertainment  of  damages  has  been  both  asserted 
and  denied.^^ 

3.  ExcLUSiVENESS  OF  REMEDY  —  a.  In  General.  Where  a  statutory  remedy  is 
given  to  the  owner  of  the  property,  such  statutory  remedy  is  usually  held  to  be 
exclusive,  and  to  supersede  the  common-law  remedies  afforded  the  owner,^ 


quiring  it,  when  requested  by  the  owner  of 
land  condemned  for  its  use,  to  give  security 
for  the  payment  of  such  damages  as  may  be 
finally  awarded  before  entering  on  the  land. 
Fisher  v.  Warwick  R.  Co.,  12  R.  I.  287. 

Where  property  not  taken. —  Under  the  Illi- 
nois Eminent  Domain  Act  a  landowner,  where 
no  portion  of  his  land  is  actually  taken  or 
sought  to  be  condemned  for  public  use,  is  not 
entitled  to  have  proceedings  instituted  to  as- 
certain what  damages  his  property  may  sus- 
tain in  consequence  of  the  construction  and 
operation  of  a  railway  upon  contiguous  or 
adjacent  lands  in  which  he  has  no  interest. 
Peoria,  etc.,  R.  Co.  v.  Schertz,  84  111.  135; 
Stetson  V.  Chicago,  etc.,  R.  Co.,  75  111.  74. 

Right  to  retake  property. —  It  has  been  held 
in  California  that  if  private  property  be  taken 
by  a  municipal  corporation  for  public  use, 
without  compensation  or  provision  therefor, 
the  owner  may  retake  the  property.  Colton  v. 
Rossi,  9  Cal.  595. 

Mandamus  to  compel  appointment  of  com- 
missioners.—  Where  the  county  judge  refuses 
to  appoint  commissioners,  as  provided  by  stat- 
ute, to  award  damages  for  the  taking  of  land 
by  a  railroad  company  upon  a  proper  applica- 
tion by  the  owner  of  the  land,  the  proper 
remedy  is  probably  by  mandamus.  Western 
Union  R.  Co.  v.  Dickson,  30  Wis.  389. 

Under  the  Pennsylvania  act  of  April  22, 
1856,  authorizing  the  burgesses  and  town 
council  to  petition  the  court  to  assess  dam- 
ages for  the  opening  of  streets,  a  petition  by 
the  abutters  could  not  be  entertained.  Lucas 
V.  Washington  Borough,  2  Pa.  Co.  Ct.  630. 

53.  Leber  v.  Minneapolis,  etc.,  R.  Co.,  29 
Minn.  256,  13  N.  W.  31. 

54.  South  Chicago  City  R.  Co.  X).  Chicago, 
196  111.  490,  63  N.  E.  1046;  State  v.  Withrow, 
(Mo.  Sup.  1891)  24  S.  W.  638;  Kent  v. 
Wallingford,  42  Vt.  651;  Doe  V.  Leeds,  etc., 
R.  Co.,  16  Q.  B.  796,  15  Jur.  946,  20  L.  J. 
Q.  B.  486,  71  E.  C.  L.  796. 
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55.  Potter  Xi.  Ames,  43  Cal.  75;  Denver 
Circle  R.  Co.  v.  Nestor,  10  Colo.  403,  15  Pac. 
714;  Nichols  v.  Bridgeport,  23  Conn.  189,  60 
Am.  Dec.  636.  See  also  Steele  v.  Western  In- 
land Lock  Nav.,  2  Johns.  (N.  Y.)  283. 

56.  Spaulding  v.  Arlington,  126  Mass.  492 ; 
Crompton  Carpet  Co.  v.  Worcester,  123  Mass. 
498;  Long's  Appeal,  87  Pa.  St.  114. 

57.  In  re  Townsend,  39  N.  Y.  171. 

58.  Cage  v.  Trager,  60  Miss.  563. 

59.  Cox  V.  Louisville,  etc.,  R.  Co.,  48  Ind. 
178. 

60.  A  lahama. —  Dyer  v.  Tuskaloosa  Bridge 
Co.,  2  Port.  296,  27  Am.  Dec.  655. 

Arkansas. — 'Johnson  v.  St.  Louis,  etc.,  R. 
Co.,  32  Ark.  758 ;  Cairo,  etc.,  R.  Co.  v.  Turner, 
31  Ark.  494,  25  Am.  Rep.  564. 

Indiana. —  Ft.  Wayne  v.  Hamilton,  132  Ind. 
487,  32  N.  E.  324,  32  Am.  St.  Rep.  263; 
Indiana  Cent.  R.  Co.  v.  Oakes,  20  Ind.  9; 
Leviston  v.  Junction  R,  Co.,  7  Ind.  597; 
Lafayette,  etc.,  R.  Co.  v.  Smith,  6  Ind.  249; 
Null  V.  White  Water  Valley  Canal  Co.,  4  Ind. 
431 ;  Con  well  v,  Hagerstown  Canal  Co.,  2  Ind. 
588;  Kimble  v.  White  Water  Valley  Canal 
Co.,  1  Ind.  285. 

Iowa. —  Dunlap  v.  Pulley,  28  Iowa  469. 

Maine. —  Hamor  v.  Bar  Harbor  Water  Co., 
78  Me.  127,  3  Atl.  40;  Davis  v.  Russell,  47 
Me.  443;  Gowen  v.  Penobscot  R.  Co.,  44  Me. 
140;  Eastman  v.  Stowe,  37  Me.  86;  Mason  v. 
Kennebec,  etc.,  R.  Co.,  31  Me.  215. 

Massachusetts. — Brickett  v.  Haverhill  Aque- 
duct Co.,  142  Mass.  394,  8  N.  E.  119;  Hull  v. 
Westfield,  133  Mass.  433;  Hazen  v.  Essex  Co., 
12  Cush.  475 ;  Tower  v.  Boston,  10  Cush.  235  ; 
Parker  v.  Boston,  etc.,  R.  Co.,  3  Cush.  107, 
50  Am,  Dec.  709;  Sudbury  Meadows  v.  Mid- 
dlesex Canal,  23  Pick.  36;  Stevens  v.  Middle- 
sex Canal,  12  Mass.  466;  Stowell  v.  Flagg,  11 
Mass.  364. 

Mississippi. —  Brown  v.  Beatty,  34  Miss. 
227,  69  Am.  Dec.  389. 

Missouri. —  Markowitz  v.  Kansas  City,  125 
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particularly  where  condemnation  proceedings  are  pending ;  but  there  are  many 
cases  asserting  that  where  there  is  nothing  in  the  statute  to  indicate  an  intention 
on  the  part  of  the  legislature  that  the  remedy  provided  should  be  exclusive  it  is 


Mc.  485,  28  S.  W.  642,  46  Am.  St.  Rep.  498 ; 
Gray  v.  St.  Louis,  etc.,  R.  Co.,  81  Mo.  126; 
Leary  v.  Hannibal,  etc.,  R.  Co.,  38  Mo.  485; 
Baker  v.  Hannibal,  etc.,  R.  Co.,  36  Mo.  543. 

'Nebraska. — Fremont,  etc.,  R.  Co.  v.  Mat- 
theis,  35  Nebr.  48,  52  N.  W.  698 ;  Republican 
Valley  R.  Co.  v.  Fink,  18  Nebr.  82,  24  N.  W. 
439. 

'New  Hampshire. —  Henniker  v.  Contoocook 
Valley  R.  Co.,  29  N.  H.  146;  Woods  v.  Nashua 
Mfg.  Co.,  4  N.  H.  527 ;  Lebanon  v.  Olcott,  1 
N.  H.  339. 

New  Jersey. —  Lehigh  Valley  R.  Co.  v.  Mc- 
Farlan,  43  N.  J.  L.  605. 

New  York. —  Calking  v.  Baldwin,  4  Wend. 
667,  21  Am.  Dec.  168. 

North  Carolina. —  Dargan  v.  Carolina  Cent. 
R.  Co.,  131  N.  C.  623,  42  S.  E.  979;  Jones  v. 
Franklin  County,  130  N.  C.  451,  42  S.  E.  144; 
Allen  V.  Wilmington,  etc.,  R.  Co.,  102  N.  C. 
381,  9  S.  E.  4;  Carolina  Cent.  R.  Co.  v.  Mc- 
Caskill,  94  N.  C.  746 ;  Holloway  v.  University 
R.  Co.,  85  N.  C.  452;  Mclntire  v.  W^estern 
North  Carolina  R.  Co.,  67  N.  C.  278;  Mum- 
ford  V.  Terry,  4  N.  C.  308.  Compare  White 
V.  Northwestern  North  Carolina  R.  Co.,  113 
N.  C.  610,  18  S.  E.  330,  37  Am.  St.  Rep.  639, 
22  L.  R.  A.  627. 

Ohio. —  Little  Miami  R,  Co.  v.  Whitacre,  8 
Ohio  St.  590;  Ernst  v.  Kunkle,  5  Ohio  St. 
523. 

Oregon. —  Cherry  v.  Lane  County,  25  Oreg. 
487,  36  Pac.  531. 

Pennsylvania. —  Phillips  v.  St.  Clair  Incline 
Plane  Co.,  153  Pa.  St.  230,  25  Atl.  735;  White 
V.  McKeesport,  101  Pa.  St.  394;  Fehr  v. 
Schuylkill  Nav.  Co.,  69  Pa.  St.  161;  Koch  v. 
Williamsport  Water  Co.,  65  Pa.  St.  288; 
Philadelphia,  etc.,  R.  Co.  v.  Williams,  54  Pa. 
St.  103 ;  McKinney  v.  Monongahela  Nav.  Co., 
14  Pa.  St.  65,  53  Am.  Dec.  517;  Knorr  v. 
Germantown  R.  Co.,  5  WTiart.  256;  Seal  v. 
Northern  Cent.  R.  Co.,  1  Pearson  108;  Cross- 
ley  V.  Titusville,  32  Leg.  Int.  30. 

Rhode  Island. —  Smith  v.  Tripp,  14  R.  I. 
112. 

South  Cairolina. —  Glover  v.  Remley,  62 
S.  C.  52,  39  S.  E.  780;  Sams  v.  Port  Royal, 
etc.,  R.  Co.,  15  S.  C.  484;  Fuller  v.  Edings,  11 
Rich.  239. 

Tennessee. —  Tennessee,  etc.,  R.  Co.  v. 
Adams,  3  Head  596;  Colcough  v.  Nashville, 
etc.,  R.  Co.,  2  Head  171;  Mitchell  v.  Franklin, 
etc..  Turnpike  Co.,  3  Humphr.  456. 

Wisconsin. —  Milwaukee,  etc.,  R.  Co.  v. 
Strange,  63  Wis.  178,  23  N.  W.  432;  Hanlin 
V.  Chicago,  etc.,  R.  Co.,  61  Wis.  515,  21  N.  W. 
623 ;  Buchner  v.  Chicago,  etc.,  R.  Co.,  60  Wis. 
264,  19  N.  W.  56;  Smith  v.  Gould,  59  Wis. 
631,  18  N.  W.  457 ;  Ford  v.  Chicago,  etc.,  R. 
Co.,  14  Wis.  609,  80  Am.  Dec.  791 ;  Pettibone 
r.  La  Crosse,  etc.,  R.  Co.,  14  Wis.  443. 

United  States. —  Reed  v.  Chicago,  etc.,  R. 
Co.,  25  Fed.  886. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  718  et  seq. 


Remedy  by  appeal. —  Under  the  Texas  stat- 
ute, giving  the  owner  through  whose  premises 
a  public  road  has  been  ordered  a  right  of  ap- 
peal from  the  assessment  of  damages  by  the 
commissioners'  court,  as  in  cases  of  appeal 
from  the  judgment  of  a  justice,  the  remedy 
of  an  owner  who  is  dissatisfied  with  the  award 
by  the  commissioners'  court  is  by  appeal  to 
the  county  court,  and  not  by  an  original  suit 
in  the  district  court  to  enjoin  the  opening  of 
the  road,  or  for  damages  in  case  the  injunc- 
tion be  refused.  Huggins  v.  Hurt,  23  Tex. 
Civ.  App.  404,  56  S.  W.  944.  And  it  is  held  in 
North  Carolina,  under  a  similar  statute,  that 
an  owner  who  has  not  appealed  cannot  main- 
tain an  action  for  the  value  of  the  land. 
Lamb  v.  Elizabeth  City,  132  N.  C.  194,  43 
S.  E.  628,  131  N.  C.  241,  42  S.  E.  603. 

Where  a  change  in  the  grade  of  a  street 
results  in  injuries  which  are  the  unavoidable 
consequence  of  the  change,  the  remedy  of  the 
owner  is  not  by  an  action  of  trespass,  but  by 
proceedings  before  viewers.  Cooper  v.  Scran- 
ton  City,  21  Pa.  Super.  Ct.  17;  Curran  v. 
East  Pittsburg  Borough,  20  Pa.  Super.  Ct. 
590. 

The  owner's  protest  against  the  condemna- 
tion and  refusal  to  accept  the  compensation 
awarded  does  not  give  him  a  right  of  action 
at  law  for  the  injuries  sustained  (Hueston  v. 
Eaton,  etc.,  R.  Co.,  4  Ohio  St.  685),  unless 
such  right  is  expressly  granted  him  by  stat- 
ute (Grigsby  v.  Burtnett,  31  Cal.  406). 

When  statute  not  applicable. —  S.  C.  Gen. 
St.  §§  1550-1552,  with  reference  to  "an  as- 
sessment of  compensation  "  do  not  provide  for 
a  trial  of  the  right  to  compensation,  but  refer 
only  to  the  amount;  and  hence  where  the 
right  to  compensation  is  denied,  a  separate 
action  may  be  maintained  to  restrain  the  land- 
owner from  proceeding  under  said  sections. 
Georgia,  etc.,  R.  Co.  v.  Ridlehuber,  38  S.  C. 
308,  17  S.  E.  24. 

Action  at  law  may  be  maintained  for 
wrongful  entry  before  condemnation.  Repub- 
lican Valley  R.  Co.  v.  Fink,  18  Nebr.  82,  24 
N.  W.  439. 

61.  Ft.  Wayne  v.  Hamilton,  132  Ind.  487, 
32  N.  E.  324,  32  Am.  St.  Rep.  263;  Rehman 
V.  New  Albany,  etc.,  R.  Co.,  8  Ind.  App.  200, 
35  N.  E.  292. 

Pendency  of  appeal. —  Where  an  appeal  by 
a  railroad  company  is  pending,  a  separate 
action  by  the  owner  of  the  property,  involving 
only  such  rights  as  can  be  adjudged  and  de- 
termined in  the  appeal,  will  be  dismissed  with 
costs  (Phifer  v.  Carolina  Cent.  R.  Co.,  72 
N.  C.  433 ) ,  but  an  owner  may  dismiss  his 
own  appeal  and  then  bring  his  action  (Chi- 
cago, etc.,  R.  Co.  V.  Patterson,  26  Ind.  App. 
295,  59  N.  E.  688). 

Where  the  proceeding  to  condemn  is  of  no 
effect  until  concluded,  actions  may  be  main- 
tained for  injuries  pending  the  proceedings. 
Rumsey  v.  New  York,  etc.,  R.  Co.,  63  Hun 
(N.  Y.)  200,  17  N.  Y.  Suppl.  672. 
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cumulative  merely,®^  and  it  lias  been  lield  tliat  where  the  municipality  taking  the 
land  alone  had  power  to  move  in  the  matter,  the  owner  may,  if  the  municipality 
fails  to  move  within  a  reasonable  time,  resort  to  his  action. If  the  owner  is 
not  bound  to  proceed  under  the  statute  for  the  assessment  of  damages,  but  may 
maintain  an  independent  action  for  the  injuries  sustained,  his  acquiescence  in  the 
proceedings  is  not  a  waiver  of  his  right  to  maintain  an  action  for  the  wrongful 
appropriation  of  his  land.^^ 

b.  Necessity  For  Compliance  With  Statute.  Even  where  a  specific  remedy  is 
provided  by  general  statute  or  the  charter  of  the  condemning  party,  it  is  neces- 
sary in  order  to  remit  the  landowner  to  such  remedy  and  exclude  his  remedy  at 
common  law,  that  the  condemning  party  should  have  proceeded  under  the  statute 
or  charter  in  taking  the  property  and  have  substantially  complied  with  its  require- 
ments ;    and  where  condemnation  proceedings  are  not  perfected,  neither  party  can 


62.  Georgia. —  Doe  v.  Georgia  R,,  etc.,  Co., 
1  Ga.  524. 

Illinois. —  Smith  v.  Chicago,  etc.,  R.  Co.,  67 
111.  191. 

Indiana. —  Strickler  v.  Midland  R.  Co.,  125 
Ind.  412,  25  N.  E.  455;  McCormack  v.  Terre 
Haute,  etc.,  R.  Co.,  9  Ind.  283 ;  Chicago,  etc., 
R.  Co.  V.  Patterson,  26  Ind.  App.  295,  59  N.  E. 
688;  Pittsburgh,  etc.,  R.  Co.  v.  Harper,  11 
Ind.  App.  481,  37  N.  E.  41. 

Kansas. — Atchison,  etc.,  R.  Co.  v.  Weaver, 
10  Kan.  344. 

Maine. —  Lee  v.  Pembroke  Iron  Co.,  57  Me. 
481,  2  Am.  Rep.  59 ;  Calais  v.  Dyer,  7  Me.  155 ; 
Fryeburg  Canal  v.  Frye,  5  Me.  38. 

Massachusetts. —  Cogswell  v.  Essex  Mill 
Corp.,  6  Pick.  94. 

Minnesota. —  Harrington  v.  St.  Paul,  etc., 
R.  Co.,  17  Minn.  215. 

Missouri. —  See  Hickman  v.  Kansas  City, 
120  Mo.  110,  25  S.  W.  225,  41  Am.  St.  Rep. 
684,  23  L.  R.  A.  658. 

New  Hampshire. — Ash  v.  Cummings,  50 
N.  H.  591. 

Neio  York. —  Selden  v.  Delaware,  etc..  Canal 
Co.,  24  Barb.  362. 

North  Carolina. —  White  v.  Northwestern 
North  Carolina  R.  Co.,  113  N.  C.  610,  18  S.  E. 
330,  37  Am.  St.  Rep.  639,  22  L.  R.  A.  627; 
Bridgers  v.  Dill,  97  N.  C.  222,  1  S.  E.  767. 

Ohio. —  Fries  v.  Wheeling,  etc.,  R.  Co.,  56 
Ohio  St.  135,  36  N.  E.  516;  Atlantic,  etc.,  R. 
Co.  V.  Robbins,  35  Ohio  St.  531;  Badgely  v. 
Hamilton  County,  1  Disn.  316,  12  Ohio  Dec. 
(Reprint)  644;  Raymond  v.  Toledo,  etc.,  R. 
Co.,  16  Ohio  Cir.  Ct.  639,  9  Ohio  Cir.  Dec.  5 ; 
Hathaway  v.  Springfield,  etc.,  R.  Co.,  2  Ohio 
Dec.  (Reprint)  349,  2  West.  L.  Month.  481. 

Pennsylvania. —  Woodward  v.  Webb,  65  Pa. 
St.  254;  Schuylkill  Nav.  Co.  v.  McDonough, 
33  Pa.  St.  73. 

Tennessee. —  Parker  v.  East  Tennessee,  etc., 
R.  Co.,  13  Lea  669. 

Wisconsin. —  Younkin  v.  Milwaukee,  Light, 
etc.,  Co.,  112  Wis.  15,  87  N.  W.  861. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain," 
§  718. 

Option  under  statute. —  Statutes  sometimes 
give  the  landowner  the  option  of  proceeding 
by  petition  for  the  assessment  of  damages  or 
by  an  ordinary  action  to  recover  damages. 
See  Duck  River  Valley  Narrow  Gauge  R.  Co. 
V.  Cochrane,  3  Lea  (Tenn.)  478. 

[XII,  A,  3,  a] 


Election. —  Where  the  remedies  are  cumula- 
tive the  pursuit  of  one  is  a  waiver  of  the 
other.  Pinkham  v.  Chelmsford,  109  Mass. 
225. 

b3.  Corwith  v.  Hyde  Park,  14  111.  App.  635. 

64.  Chicago,  etc.,  R.  Co.  v.  Pattison,  26 
Ind.  App.  295,  59  N.  E.  688. 

65.  Connecticut. —  Healey  v.  New  Haven,  49 
Conn.  394. 

Indiana. —  Terre  Haute,  etc.,  R.  Co.  v.  Mc- 
Kinley,  33  Ind.  274. 

Iowa. —  Mulholland  v.  Des  Moines,  etc.,  R. 
Co.,  60  Iowa  740,  13  N.  W.  726;  Daniels  v. 
Chicago,  etc.,  R.  Co.,  35  Iowa  129,  14  Am. 
Rep.  490;  Hunting  v.  Curtis,  10  Iowa 
152. 

Ka7isas. —  Atchison,  etc.,  R.  Co.  v.  Weaver, 
10  Kan.  344;  Kansas  Pac.  R.  Co.  v.  Streeter, 
8  Kan.  133. 

Maine. —  Hamor  v.  Bar  Harbor  Water  Co., 
78  Me.  127,  3  Atl.  40. 

Massachusetts. —  Brickett  r.  Haverhill 
Aqueduct,  142  Mass.  394,  8  N.  E.  119. 

Ohio. —  Cincinnati  v.  Coombs.  16  Ohio  181; 
Hathaway  r.  Springfield,  etc.,  R.  Co.,  2  Ohio 
Dec.  (Reprint)  349,  2  West.  L.  Month.  481. 
See  also  Harrison  t.  Sabina,  1  Ohio  Cir.  Ct. 
49,  1  Ohio  Cir.  Dec.  30. 

Pennsylvania. — McClinton  v.  Pittsburg,  etc., 
R.  Co.,  66  Pa.  St.  404;  Brown  v.  Powell,  25 
Pa.  St.  229 ;  Zanziger  v.  Wayne  Electric  Light 
Co.,  6  Pa.  Dist.  577. 

South  Carolina. —  Glover  v.  Remley,  62 
S.  C.  52,  39  S.  E.  780,  sustaining  an  action 
against  a  railroad  company  for  taking  land, 
where  the  right  to  compensation  was  dis- 
puted and  the  owner  had  neither  consented 
to  nor  permitted  its  entry  on  the  land. 

Texas. —  International,  etc.,  R.  Co.  v.  Beni- 
tos,  59  Tex.  326. 

Washington. — Downs  v.  Seattle,  etc.,  R.  Co., 
5  Wash.  778,  32  Pac.  745,  33  Pac.  973. 

Wisconsin. —  Oilman  v.  Sheboygan,  etc.,  R. 
Co.,  40  Wis.  653 ;  Sherman  v.  Milwaukee,  etc., 
R.  Co.,  40  Wis.  645. 

The  taking  must  be  evidenced  by  some  writ- 
ing sufficiently  describing  the  property  in  or- 
der to  remit  the  owner  to  his  statutory  rem- 
edy. Hamor  v.  Bar  Harbor  Water  Co.,  78  Me. 
127,  3  Atl.  40. 

Proceedings  presumed  to  be  regular. —  Ga- 
lena, etc.,  R.  Co.  V.  Pound,  22  111.  399. 

Defects  may  be  cured  by  amendment.  Dun- 
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claim  any  rights  under  tliem.^^  If  the  proceedings  are  so  defective  as  to  be  void, 
they  will  furnish  no  defense  to  an  action  by  the  owner,  either  in  trespass  or 
ejectment,''^  for  in  such  case  the  land  was  in  a  legal  sense  not  taken  ;  but  mere 
irregularities  will  not  necessarily  defeat  the  condemnation  so  as  to  give  to  the 
owner  a  right  of  action  either  in  ejectment  or  trespass.^^ 

B.  Common  Law  and  Equitable  Remedies  —  l.  When  Available.  Where 
the  legislature  has  not  provided  any  specific  method  for  ascertaining  the  com- 
pensation and  for  its  recovery,  the  owner  is  left  to  his  remedy  at  common  law, 
and  may  resort  to  action  which  will  afford  relief,''^  and  it  has  also  been  asserted 
that  if  the  condemning  party  does  not  in  all  things  conform  to  the  judgment 
rendered  in  the  condemnation  proceedings,  the  owner  is  entitled  to  his  common- 


lap  V.  Toledo,  etc.,  R.  Co.,  50  Mich.  470,  15 
N.  W.  555. 

Defects  may  be  waived  by  owner.  Colo- 
rado.—  Allen  V.  Colorado  Cent.  R.  Co.,  22 
Colo.  238,  43  Pac.  1015. 

Kentucky. —  Conner  v.  Clark,  15  Ky.  L. 
Rep.  126. 

Massachusetts. —  Abbott  v.  New  York,  etc., 
R.  Co.,  145  Mass.  450,  15  N.  E.  91. 

Minnesota. —  Kanne  v.  Minneapolis,  etc.,  R. 
Co.,  33  Minn.  419,  23  N.  W.  854. 

Missouri. —  Dietrich  v.  Murdock,  42  Mo. 
279. 

Waiver  of  damages. —  Battles  v.  Braintree, 
14  Vt.  348. 

66.  Connecticut. —  Nichols  v.  Bridgeport,  23 
Conn.  189,  60  Am.  Dec.  636. 

Louisiana. —  Hullin  v.  New  Orleans  Munic- 
ipality No.  2,  11  Rob.  97,  43  Am.  Dec.  202. 

Minnesota. —  Teick  v.  Carver  County,  11 
Minn.  292. 

Missouri. —  Silvester  v.  St.  Louis,  164  Mo. 
601,  65  S.  W.  278. 

New  Jersey. —  Scudder  r.  Trenton  Delaware 
Falls  Co.,  1  N.  J.  Eq.  694,  23  Am.  Dee.  756. 

Wisconsin. —  Roller  v.  La  Crosse,  106  Wis. 
369,  82  N.  W.  34. 

67.  Connecticut. —  Williams  v.  Hartford, 
etc.,  R.  Co.,  13  Conn.  397. 

Illinois. —  Peoria,  etc.,  R.  Co.  v.  Warner,  61 
111.  52. 

Kentucky. —  Newport,  etc.,  Bridge  Co.  t'. 
Gill,  57  S.  W.  229,  22  Ky.  L.  Rep.  325. 

Michigan. —  Dunlap  v.  Toledo,  etc.,  R.  Co., 
50  Mich.  470,  15  N.  W.  555 ;  Names  V.  Oliver 
Tp.,  etc.,  Highway  Com'rs,  30  Mich.  490. 

Mississippi. —  Illinois  Cent.  R.  Co.  v.  Hos- 
kins,  (1902)  32  So.  150. 

Nebraska. —  Hull  v.  Chicago,  etc.,  R.  Co., 
21  Nebr.  371,  32  N.  W.  162. 

Vermont. —  Kidder  v.  Jennison,  21  Vt.  108. 

Ejectment  see  infra,  XII,  B,  2,  e. 

Trespass  see  infra,  XII,  B,  2,  i. 

The  condemning  party  may  remove  struc- 
tures which  it  has  erected  on  the  land.  Illi- 
nois Cent.  R.  Co.  v.  Hoskins,  SO  Miss.  730,  32 
So.  150,  92  Am.  St.  Rep.  612;  Dietrich  v. 
Murdock,  42  Mo.  279. 

68.  Nichols  v.  Bridgeport,  23  Conn.  189,  60 
Am.  Dec.  636. 

69.  Maine. —  Hussey  v.  Bryant,  95  Me.  49, 
49  Atl.  56. 

Massachusetts. —  Reed  v.  Acton,  117  Mass. 
384;  Pinkham  v.  Chelmsford,  109  Mass.  225. 

New  Hampshire. —  Clement  v.  Burns,  43 
N.  H.  609. 


New  Yorfc.— Cahill  v.  Palmer,  17  Abb.  Pr. 
196. 

North  Carolina. — Jones  v.  Franklin  County, 
130  N.  C-  451,  42  S.  E.  144. 

Ohio. —  Ward  V.  Marietta,  etc..  Turnpike, 
etc.,  Co.,  6  Ohio  St.  15. 

Pennsylvania. —  McGregor  v.  Equitable  Gas 
Co.,  139  Pa.  St.  230,  21  Atl.  13. 

Vermont. —  Butman  v.  Vermont  Cent.  R. 
Co.,  27  Vt.  500. 

Compare  Rusch  v.  Milwaukee,  etc.,  R.  Co., 
54  Wis.  136,  11  N.  W.  253. 

Election  of  remedies. —  Where  the  proceed- 
ings are  merely  insufficient,  the  owner  may 
waive  the  defects  and  obtain  just  compensa- 
tion for  his  land,  or  he  may  take  advantage 
of  the  irregularities,  regard  the  land  as  still 
his  property,  and  maintain  trespass  for  any 
injury  to  his  possession ;  but  ho  cannot  do 
both,  and  must  elect  which  method  he  will 
pursue.  Hussey  v.  Bryant,  95  Me.  49,  49 
Atl.  56. 

Proceeding  against  one  only  of  two  tenants 
in  common. —  Where  the  land  belonged  to  two 
tenants  in  common,  but  by  mistake  proceed- 
ings by  a  town  were  had  against  only  one,  if 
the  town  took  possession  supposing  it  had 
full  title,  it  is  not  liable  to  an  action  of 
trespass.    Stevens  v.  Battell,  49  Conn.  156. 

70.  Arkansas. — Bentonville  R.  Co.  v.  Baker, 
45  Ark.  252. 

California. —  San  Diego  Land,  etc.,  Co.  v. 
Neale,  78  Cal.  80,  20  Pac.  380;  Johnson  v. 
Alameda  County,  14  Cal.  106. 

Illinois. —  Russell  v.  Chicago,  etc.,  R.  Co., 
98  111.  App.  347. 

loiva. —  Mulholland  v.  Des  Moines,  etc.,  R. 
Co.,  60  Iowa  740,  13  N.  W.  726;  Hunting  v. 
Curtis,  10  Iowa  152. 

Kansas. —  Wichita,  etc.,  R.  Co.  v.  Fech- 
heimer,  36  Kan.  45,  12  Pac.  362;  Kansas  Pac. 
R.  Co.  V.  Streeter,  8  Kan.  133. 

Michigan. —  Grand  Rapids,  etc.,  R.  Co.  v. 
Heisel,  47  Mich.  393,  11  N.  W.  212. 

Minnesota. —  See  Harrington  r.  St.  Paul, 
etc.,  R.  Co.,  17  Minn.  215. 

Missouri. —  Hickm.an  v.  Kansas  City,  120 
Mo.  110,  25  S.  W.  225,  41  Am.  St.  Rep.  684, 
23  L.  R.  A.  658. 

Nebraska. —  Crawford  Co.  v.  Hathaway, 
(1903)  93  N.  W.  781,  60  L.  R.  A.  889. 

Ohio. —  Jackson  Countv  v.  McGhee,  20  Ohio 
Cir.  Ct.  201,  11  Ohio  Cir.  Dec.  106. 

Texas. —  Boyer  v.  St.  Louis,  etc.,  R.  Co., 
(Sup.  1903)  76  S.  W.  441  [reversing  (Civ. 
App.  1903)  72  S.  W.  1038];  International, 
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law  remedies.'''^  There  may  also  be  circumstances  under  which  the  owner  may 
have  relief  in  equity .'^^ 

2.  Particular  Remedies  Considered  —  a.  Action  For  Compensation  Awarded  — 

(i)  In  General.  When  the  compensation  awarded  is  not  paid  the  general  rule 
is  that  the  owner  may  recover  it  by  an  action  at  law,'^^  especially  where  the  statute 


etc.,  R.  Co.  V.  Benitos,  59  Tex.  326;  Missouri,' 
etc.,  R.  Co.  h\  Hopson,  15  Tex.  Civ.  App.  126, 
39  S.  W.  384. 

Virginia. —  Virginia,  etc.,  R.  Co.  v.  Camp- 
bell, 22  Gratt.  437;  Atty.-Gen.  v.  Turpin,  3 
Hen.  &  M.  548. 

Wisconsin. —  Lenz  v.  Chicago,  etc.,  R.  Co., 
Ill  Wis.  198,  86  N.  W.  607. 

United  iitates. —  Lehigh  Valley  Coal  Co.  v. 
Chicago,  26  Fed.  415;  Hollingsworth  v.  Ten- 
sas Parish,  17  Fed.  109,  4  Woods  280;  Blan- 
chard  v.  Kansas  City,  16  Fed.  444,  5  Mc- 
Crary  217. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  458. 

71.  Hendricks  v.  Johnson,  6  Port.  (Ala.) 
472;  Cullen  v.  New  York,  etc.,  R.  Co.,  66 
Conn.  211,  33  Atl.  910;  Erie  County  v.  Buf- 
falo, 63  Hun  (N.  Y.)  565,  18  N.  Y.  Suppl. 
635;  Walker  v.  Mad  River,  etc.,  R.  Co.,  8 
Ohio  38. 

72.  Western  R.  Co.  v.  Alabama  Grand 
Trunk  R.  Co.,  96  Ala.  272,  11  So.  483,  17 
L.  R.  A.  474;  Gardner  v.  Jersey  City,  32 
N.  J.  Eq.  586 ;  Hathawav  v.  Springfield,  etc., 
R.  Co.,  2  Ohio  Dec.  (Reprint)  349,  2  West. 
L.  Month.  481.  And  see  infra,  XII,  B,  2,  f 
et  seq. 

Where  a  city  wrongfully  enters  on  a  private 
way,  and  erects  structures  on  it  to  fit  it  for 
public  use,  thereby  partially  destroying  the 
owner's  means  of  access  to  his  adjoining 
property,  and  a  portion  of  the  cost  is  assessed 
on  such  property,  the  owner  may  maintain  a 
suit  in  equity  to  set  aside  such  assessments 
and  compel  the  restoration  of  his  private 
way  to  its  former  condition,  and  for  damages. 
Culver  V.  Yonkers,  80  N.  Y.  App.  Div.  309, 
80  N.  Y.  Suppl.  1034. 

An  owner  may  bring  a  suit  in  the  nature 
of  a  bill  of  peace  to  protect  his  water-rights 
and  determine  and  define  conflicting  rights  to 
or  claims  upon  the  Avaters  of  the  same 
stream.  Crawford  County  t\  Hathaway, 
(Nebr.  1903)  93  N.  W.  781,  60  L.  R.  A.  889. 

Effect  of  bill  in  equity. —  It  would  seem 
that  the  owner,  by  filing  a  bill  in  equity, 
waives  the  constitutional  right  to  condemna- 
tion proceedings  and  to  a  jurv  trial.  Dieck- 
mann  v.  New  York,  34  Misc.  (N.  Y.)  684,  70 
N.  Y.  Suppl.  1021  [affirmed  in  75  N.  Y.  App. 
Div.  252,  78  N.  Y.  Suppl.  56]  ;  Hathaway  v. 
Springfield,  etc.,  R.  Co.,  2  Ohio  Dec.  (Re- 
print) 349,  2  West.  L.  Month.  481. 

A  landowner  who  disputes  the  right  of  a 
petitioner  for  a  lateral  railroad  to  locate 
the  railroad  through  his  property  may  main- 
tain a  bill  in  equity  to  determine  such  right, 
notwithstanding  statutory  proceedings  for 
the  condemnation  of  property  for  the  rail- 
road are  pending  in  another  court  in  the  same 
county.  Youghiogheny  River  Coal  Co.  r. 
Robertson,  12  Pa.  Co.  Ct.  1. 
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The  ascertainment  of  damages  is  a  matter 
of  purely  legal  cognizance,  entirely  foreign 
to  the  functions  of  a  court  of  equity.  Buch- 
ner  v.  Chicago,  etc.,  R.  Co.,  56  Wis.  403,  14 
N.  W.  273. 

73.  Arkansas. —  Auditor  v.  Crise,  20  Ark. 
540. 

District  of  Columbia. —  Cahill  v.  District  of 
Columbia,  3  MacArthur  419. 

Indiana. —  Chicago,  etc.,  R.  Co.  v.  Jones, 
103  Ind.  386,  6  N.  E.  8;  Lane  v.  Miller,  22 
Ind.  104;  Chicago,  etc.,  R.  Co.  v.  Pattison,  26 
Ind.  App.  295,  59  N.  E.  688 ;  Clear  Creek  Tp. 
V.  Rittger,  12  Ind.  App.  355,  39  N.  E.  1052. 

loiva. —  Dimmick  v.  Council  Bluffs,  etc.,  R. 
Co.,  58  Iowa  637,  12  N.  W.  710;  Hibbs  u. 
Chicago,  etc.,  R.  Co.,  39  loAva  340. 

Kansas. —  Cohen  v.  St.  Louis,  etc.,  R.  Co., 
34  Kan.  158,  8  Pac.  138,  55  Am.  Rep.  242. 

Louisiana. —  New  Orleans,  etc.,  R.  Co.  v. 
New  Orleans  Levee  Dist.,  48  La.  Ann.  1098, 
20  So.  678. 

Maine. —  Kimball  v.  Rockland,  71  Me.  137. 

Maryland. —  Pennsylvania  R.  Co.  v.  Reich- 
ert,  58  Md.  261. 

Massachusetts. —  Fuller  v.  French,  10  Mete. 
359. 

Nebraska. —  Brown  v.  Chicago,  etc.,  R.  Co., 
60  Nebr.  62,  89  N.  W.  405 ;  Rav  v.  Atchison, 
etc.,  R.  Co.,  4  Nebr.  439 ;  Omaha,  etc.,  R.  Co. 
V.  Menk,  4  Nebr.  21. 

New  Hampshire. —  Sparhawk  v.  Walpole,  20 
N.  H.  317;  Clough  v.  Unity,  18  N.  H.  75. 

Neio  York. —  Sage  v.  Brooklvn.  89  N.  Y. 
189:  Fisher  v.  New  York,  67  N.  Y.  73;  Gan- 
son  V.  Buffalo,  1  Abb.  Dec.  236.  1  Keyes  454; 
Eno  V.  Metropolitan  El.  R.  Co.,  56  N.  Y. 
Super.  Ct.  95,  1  N.  Y.  Suppl.  521 ;  In  re  Bo- 
gert,  1  Wend.  41. 

Ohio.—  Toledo  v.  Groll,  2  Ohio  Cir.  Ct.  199, 
1  Ohio  Cir.  Dec.  441  [affirming  23  Cine.  L. 
Bui.  220]. 

Pennsylvania. —  Philadelphia  v.  Miskey,  68 
Pa.  St.  49;  McClinton  v.  Pittsburg,  etc.,  R. 
Co.,  66  Pa.  St.  404;  Philadelphia  v.  Dyer,  41 
Pa.  St.  463. 

Rhode  Island. —  Fisher  v.  Warwick  R.  Co., 
12  R.  L  287. 

Virginia. —  Southern  R.  Co.  v.  Gregg,  101 
Va.  308,  43  S.  E.  570. 

United  States. —  Bibber-White  Co.  v.  White 
River  Valley  Electric  R.  Co.,  Ill  Fed.  36: 
McKeoin  v.  Northern  Pac.  R.  Co.,  45  Fed. 
464. 

The  requisites  to  such  an  action  are:  (1) 
That  the  owner  has  title  to  the  land  con- 
demned; (2)  a  regular  judgment  fixing  the 
amount  of  compensation ;  and  ( 3 )  a  taking 
of  possession  by  the  condemning  party,  after 
judgment  and  with  the  consent  of  the  owner. 
Chicago  V.  Shepard,  8  111.  App.  602. 

The  owner  may  maintain  assumpsit  if  the 
damages  awarded  are  not  paid.    Meeker  v. 
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does  not  provide  a  special  mode  for  enforcing  the  judgment.''*  But  no  action 
will  lie  against  the  condemning  party  if  the  award  has  been  paid  into  court,'^^  or 
if  the  condemnation  proceedings  were  invalid.''^ 

(ii)  Requisites  to  Recovery.  The  owner  cannot  sue  for  the  compensation 
unless  he  has  complied  with  the  prerequisites  prescribed  by  the  statute,"^^  one  of 
the  most  usual  of  which  is  a  demand.'^  Under  some  statutes  he  is  required  to 
show  the  regularity  of  the  proceedings  resulting  in  the  condemnation,'^^  including 
the  adoption  of  the  ordinance  where  an  ordinance  is  necessary.^*^  An  actual 
appropriation  of  the  land  must  be  shown,^^  although  in  the  case  of  land  taken  for 
a  street  it  is  not  essential  to  show  that  the  street  has  actually  been  opened.^^ 
Where  the  statute  provides  that  in  road  cases  the  warrant  shall  be  paid  if  there 
are  sufficient  funds  in  the  treasury  applicable  thereto  this  fact  must  be  shown.^^ 

b.  Action  For  Damages.  The  landowner  may  seek  his  remedy  in  an  ordinary 
action  for  damages.^"^ 

e.  Case.    Case  has  also  been  held  an  appropriate  remedy  for  the  owner  in 


Chicago,  96  111.  App.  23;  Evanston  v.  Clark, 
77  111.  App.  234;  Chicago  v.  Hayward,  60 
111.  App.  582;  Russell  Mills  v.  Plymouth 
County  Com'rs,  16  Gray  (Mass.)  347;  Leland 
V.  Woodbury,  4  Cush.  (Mass.)  245;  Ganson 
V.  Buffalo,  2  Abb.  Dec.  (N.  Y.)  236,  1  Keyes 
(N.  Y.)  454;  Kyle  v.  Auburn,  etc.,  R.  Co.,  2 
Barb.  Ch.  (N.  Y.)  489;  Loncfworth  v.  Cin- 
cinnati, 48  Ohio  St.  637,  29  N.  E.  274 ;  Toledo 
V.  Groll,  2  Ohio  Cir.  Ct.  199,  1  Ohio  Cir.  Dec. 
441;  Cincinnati  v.  Kemper,  7  Ohio  Dec,  (Re- 
print) 251.  2  Cine.  L.  Bui.  518. 

74.  Jamison  v.  Springfield,  53  Mo.  224; 
Jersey  City  v.  Gardner,  33  N.  J.  Eq.  622. 

75.  Northern  Pac.  R.  Co.  v.  Jackman,  6 
Dak.  236,  50  N.  W.  123  ;  In  re  New  York  Cent., 
etc.,  R.  Co.,  90  N.  Y.  342 ;  Fisher  v.  New  York, 
57  N.  Y.  "344  [reversing  4  Lans.  451].  See 
also  Stolze  r.  Milwaukee,  etc.,  R.  Co.,  113  Wis. 
44,  88  N.  W.  919,  90  Am.  St.  Rep.  833. 

Under  the  Nebraska  statute  the  owner  is 
not  compelled  to  resort  to  the  fund  deposited 
with  the  county  judge.  Brown  v.  Chicago, 
etc.,  R.  Co.,  64  Nebr.  62,  89  N.  W.  405. 

Remedy  against  custodian  of  fund. —  WTiere 
money  is  paid  into  the  probate  court  under 
the  Ohio  statute,  and  is  wrongfully  retained 
by  the  probate  judge,  the  party  entitled  to  it 
may  sue  on  the  official  bond  of  the  judge,  or 
may  bring  an  ordinary  action  at  law  against 
him.    State  v.  Meiley,  22  Ohio  St.  534. 

76.  Nichols  v.  Bridgeport,  23  Conn.  189,  60 
Am.  Dec.  636;  Anthony  v.  Granger,  22  R.  I. 
359,  47  Atl.  1091. 

77.  Ellis  r.  New  York,  11  N.  Y.  Suppl. 
394. 

78.  Botkin  v.  Livingston,  16  Kan.  39 ;  Bos- 
ton v.  Robbins,  126  Mass.  3S4;  Fisher  v. 
New  York.  67  N.  Y.  73;  Jones  i\  Franklin 
County,  130  N.  C.  451,  42  S.  E.  144. 

Time  for  demand. —  Under  a  statute  provid- 
ing that  a  city  should  pay  the  damages 
awarded  within  four  months  after  confirma- 
tion of  the  award  the  owner  could  not  main- 
tain an  action  for  the  award  without  an  ap- 
plication for  payment  made  after  the  expira- 
tion of  the  four  months.  Fisher  v.  New  York, 
67  N.  Y.  73. 

79.  Monroe  County  i\  State,  156  Ind.  550, 
60  N.  E.  344;  Lesieur  v.  Custer  County,  61 


Nebr.  612,  85  N.  W.  892  (holding  that  in 
order  to  recover  damages  resulting  from 
the  location  of  a  public  road  the  burden  is 
on  plaintiff  to  show  that  his  land  has  been 
regularly  condemned,  or  at  least  that  it 
has  been  physically  appropriated  to  the  use 
of  the  public  by  the  county  authorities)  ; 
Pillsbury  v.  Springfield,  16  N.  H.  565. 

80.  Akers  v.  Philadelphia,  4  Phila.  (Pa.) 
56. 

81.  Dimmick  v.  Council  Bluffs,  etc.,  R.  Co., 
58  Iowa  637,  12  N.  W.  710. 

82.  Blake  v.  Dubuque,  13  Iowa  66;  Shaw 
V.  Charlestown,  3  Allen  (Mass.)  538;  Phila- 
delphia V.  Dyer,  41  Pa.  St.  463. 

83.  Coburn  v.  Ames,  52  Cal.  385,  28  Am. 
Rep.  634. 

84.  Chicago,  etc.,  R.  Co.  v.  Patterson,  26 
Ind.  App.  295,  59  N.  E.  688 ;  Central  Branch 
R.  Co.  V.  Andrews,  41  Kan.  370,  21  Pac.  276; 
Covington,  etc..  El.  R.,  etc.,  Co.  v.  Ruffin, 
40  S.  W.  383,  19  Ky.  L.  Rep.  284.  See  also 
Powers  V.  Manhattan  R.  Co.,  120  N.  Y.  178, 
24  N.  E.  295. 

Where  injunction  obtained  but  not  enforced. 
—  In  Michigan,  when  no  compensation  has 
been  made  abutting  owners  by  a  railroad 
proposing  to  occupy  a  street  and  an  injunc- 
tion is  obtained  against  such  use  but  is  not 
enforced,  and  the  railroad  conrpany  uses  such 
street  without  taking  steps  to  determine  the 
damages  due  to  the  owners,  such  owners  are 
entitled  to  bring  suit  and  recover  the  actual 
damages  by  them  sustained  between  the  time 
of  laying  the  track  and  bringing  suit.  Taylor 
V.  Bay  City  St.  R.  Co.,  101  Mich.  140,  59 
N.  W!  447. 

Successive  actions. —  Where  land  has  been 
taken  for  a  turnpike  and  afterward  trans- 
ferred by  legislative  authority  to  a  railroad 
company  without  compensation  by  the  latter 
to  the  owner  of  the  fee,  he  may  maintain 
successive  actions  for  damages  resulting  from 
such  occupation,  as  a  continuing  nuisance. 
Mahon  v.  New  York  Cent.  R.  Co.,  24  N.  Y. 
658. 

85.  District  of  Columbia. — Dickson  v.  Balti- 
more, etc.,  R.  Co.,  3  MacArthur  362. 

Illinois. —  Chicago  i\  Jackson,  196  111.  496, 
63  N.  E.  1013,  1135  [affirming  88  111.  App. 
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which  he  may  recover  all  damages  which  he  has  suffered  by  reason  of  the  acts 
complained  of.^^ 

d.  Debt.  Some  cases  have  asserted  the  right  of  the  owner  to  maintain  an 
action  of  debt  when  the  condemning  party  does  not  comply  with  the  terms  of  the 
a  ward. 

e.  Ejectment.  Ejectment  will  lie  where  there  have  been  no  condemnation 
proceedings  or  those  had  were  defective,  or  the  award  has  been  set  aside,  or 
where  possession  has  been  taken  before  payment  of  the  award.^^    Where  a  rail- 


130] ;  Calumet,  etc..  Canal,  etc..  Co.  v.  Mora- 
wetz,  195  111.  398,  63  N.  E.  165. 

Maine. —  Cushman  v.  Smith,  34  Me.  247. 

Michigan. —  See  Hoffman  v.  Flint,  etc.,  R. 
Co.,  114  Mich.  316.  72  N.  W.  167;  Grand 
Rapids,  etc.,  R.  Co.  v.  Heisel,  47  Mich.  393, 
11  N.  W.  212. 

New  York. —  Cornell  v.  Butternuts,  etc., 
Turnpike  Co.,  25  Wend.  365. 

Texas. —  International,  etc.,  R.  Co.  v.  Ma- 
lone,  1  Tex.  App.  Civ.  Cas.  §  232. 

86.  Chicago  v.  Jackson,  196  111.  496,  63 
N.  E.  1013,  1135  [affirming  88  111.  App.  130] ; 
Calumet,  etc..  Canal,  etc.,  Co.  v.  Morawetz, 
195  111.  398,  63  N.  E.  165. 

When  there  is  no  condemnation  of  a  street 
by  a  railroad  company  its  occupancy  is  a 
continuous  wrong  to  abutting  owners  who 
may  recover  the  amount  of  damages  accruing 
year  by  year,  and  they  may  recover  such 
special  damages  as  they  can  prove.  Grand 
Rapids,  etc.,  R.  Co.  v.  Heisel,  47  Mich.  393, 
11  N.  W.  212. 

87.  Blanchard  v.  Maysville,  etc..  Turnpike 
Co.,  1  Dana  (Ky.)  86;  Bradbury  v.  Cumber- 
land County,  52  Me.  27 ;  Woodman  v.  Somer- 
set County,  25  Me.  300;  Jeffrey  r.  Blue-Hill 
Turnpike  Corp.,  10  Mass.  368;  Bigelow  v. 
Cambridge,  etc.,  Turnpike  Corp.,  7  Mass.  202 ; 
Smart  v.  Portsmouth,  etc.,  R.  Co.,  20  N.  H. 
233. 

88.  Illinois. —  Meeker  v.  Chicago,  96  111. 
App.  23. 

loiva. —  White  v.  Wabash,  etc.,  R.  Co.,  64 
Iowa  281,  20  N.  W.  436. 

Kansas. —  St.  Joseph,  etc.,  R.  Co.  v.  Callen- 
der,  13  Kan.  496. 

Minnesota. —  Pfaender  v.  Chicago,  etc.,  R. 
Co.,  86  Minn.  218,  90  N.  W.  393. 

Mississippi. —  Illinois  Cent.  R.  Co.  v.  Hos- 
Idns,  80  Miss.  730,  32  So.  150;  Madden  v. 
Louisville,  etc.,  R.  Co.,  66  Miss.  258,  6  So. 
181. 

Missouri. —  Anderson  v.  St.  Louis,  47  Mo. 
479. 

Neto  York. —  Dater  v.  Troy  Turnpike,  etc., 
Co.,  2  Hill  629;  Meserole  v.  Brooklyn,  8 
Paige  198. 

Pennsylvania. —  Wheeling,  etc.,  R.  Co.  v. 
Warrell,  122  Pa.  St.  613,  16  Atl.  20;  Phila- 
delphia, etc.,  R.  Co.  V.  Cooper,  105  Pa.  St. 
239;  Levering  v.  Philadelphia,  etc.,  R.  Co., 
8  Watts  &  S.  459 ;  Philadelphia,  etc.,  R.  Co.  v. 
Pottsville  Water  Co.,  18  Pa.  Co.  Ct.  501. 

Washington. —  Owen  v.  St.  Paul,  etc.,  R. 
Co.,  12  Wash.  313,  41  Pac.  44. 

Wisconsin. —  Kuhl  v.  Chicago,  etc.,  R.  Co., 
101  Wis.  42,  77  N.  W.  155;  Sherman  v.  Mil- 
waukee, etc.,  R.  Co.,  40  Wis.  645. 
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If  the  award  is  increased  on  appeal,  eject- 
ment will  lie  if  possession  be  taken  before 
payment  of  the  increase.  Lake  Erie,  etc.,  R. 
Co.  V.  Kinsey,  87  Ind.  514;  Dater  v.  Troy 
Turnpike,  etc.,  Co.,  2  Hill  (N.  Y.)  629. 

Failure  of  person  in  interest  to  appear  in 
condemnation  proceedings. —  Where  the  stat- 
ute provides  that  the  commissioners  when  ap- 
pointed shall  give  notice  by  publication  of  the 
time  and  place  of  the  commencement  of  the 
proceedings  to  condemn,  one  who  has  an  in- 
terest in  the  land,  but  who  fails  to  appear 
in  the  proceedings,  cannot  maintain  ejectment 
against  the  company,  after  a  final  judgment 
and  a  deposit  of  the  money,  although  he  is 
in  fact  the  owner  of  the  property  and  the 
award  was  made  to  others.  Chicago,  etc., 
R.  Co.  V.  Selders,  4  Kan.  App.  497,  44  Pac. 
1012;  Kansas,  etc.,  R.  Co.  v.  Phipps,  4  Kan. 
App.  252,  45  Pac.  926. 

Right  of  remainder-man. —  One  having  an 
interest  in  the  property  as  remainder-man, 
who  has  not  been  made  a  party,  may  main- 
tain ejectment.  Chicago,  etc.,  R.  Co.  v. 
Smith,' 78  111.  96. 

Election  of  owner. —  An  owner  of  land 
which  has  been  unlawfully  appropriated  by 
a  corporation  having  the  power  of  eminent 
domain  may  recover  the  land  itself,  or  may  if 
he  prefers  proceed  to  have  his  compensation 
assessed.  Atlantic,  etc.,  R.  Co.  v.  Robbins, 
35  Ohio  St.  531. 

An  owner  is  not  estopped  to  recover  land 
taken  by  appearing  before  the  commissioners 
and  appealing  from  their  award,  if  the  award 
was  made  by  persons  one  of  whom  was  not 
legally  appointed.  Lewis  v.  St.  Paul,  etc., 
R.  Co.,  5  S.  D.  148,  58  N.  W.  580. 

If  a  landowner  acquiesces  in  the  construc- 
tion of  a  railroad  on  his  land  without  con- 
demnation proceedings,  he  will  be  estopped 
from  interfering  with  the  running  of  the  road, 
and  cannot  maintain  ejectment,  but  is  con- 
fined to  his  action  for  damages  to  obtain  com- 
pensation. St.  Julien  v.  Morgon's  Louisiana, 
etc.,  R.,  etc.,  Co.,  39  La.  Ann.  1063,  3  So.  280. 

Railroad  in  street. —  Ejectment  will  not  lie 
for  the  recovery  by  an  abutting  owner  of  the 
possession  of  any  part  of  the  street  from  a 
railway  company  having  a  right  of  possession 
under  the  municipal  authorities.  Montgom- 
ery V.  Santa  Ana  Westminster  R.  Co.,  104 
Cal.  186,  37  Pac.  786,  43  Am.  St.  Rep.  89, 
25  L.  R.  A.  654. 

English  statute  authorizing  stay  of  execu- 
tion.—  Lands  Clauses  Act  (1845),  §  124,  pro- 
vides that  where  lands,  or  an  interest  there- 
in, have  been  omitted  by  mistake  from  the 
purchase  by  the  company,  the  company  may 
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road  company  wrongfully  appropriates  for  its  right  of  way  a  strip  of  land  of  a 
greater  width  than  that  authorized  by  statute,  the  owner  can  recover  the  excess 
in  ejectrnent.^^  These  rules  have  been  held  not  applicable,  however,  where  the 
land  is  taken  by  a  city  for  a  street,^  or  by  the  state  for  a  canal,^^  or  where  the 
statute  authorizes  a  taking  of  possession  upon  payment  of  the  money  into  court.^^ 
A  demand  of  payment  must  be  made  before  the  action  can  be  instituted,^^  and  if 
possession  was  taken  with  the  owner's  consent,  a  notice  to  quit  is  a  prerequisite 
to  the  maintenance  of  ejectment.^^  The  owner  cannot  in  an  action  of  ejectment 
raise  the  question  Avhether  petitioner  was  authorized  to  condemn  the  land,  since 
that  question  was  conclusively  settled  by  the  judgment  in  the  condemnation  pro- 
■ceedings.^^  Where  damages  assessed  in  condemnation  proceedings  have  been 
paid  to  an  administrator  who  has  used  them  to  pay  off  liens  on  the  land,  the  heirs 
cannot  recover  the  land  without  first  offering  to  return  the  amount  paid  to  the 
administrator.^^ 

f.  Injunction.  Tlie  general  rule  is  that  injunction  will  not  lie  to  restrain  the 
condemnation  of  property  where  tlie  party  seeking  it  has  an  adequate  remedy  at 
law,^^  or  the  questions  presented  can  be  presented  and  passed  on  in  the  condem- 
nation proceedings  themselves,''^  nor  unless  the  owner  is  in  some  way  illegally 


remain  in  undisputed  possession  for  six 
months,  provided  that  within  that  time,  if 
the  claim  is  not  disputed,  or  if  it  is  disputed 
then  within  six  months  after  the  right  shall 
have  been  established,  the  company  shall  pur- 
chase. The  effect  of  this  section  is  not  to 
prevent  a  claimant  from  bringing  ejectment 
within  six  months,  but  to  authorize  the  court 
to  stay  execution  upon  the  judgment  when  it 
is  obtained.  Salisbury  r.  Great  Northern  E. 
Co.,  5  C.  B.  N.  S.  174,  5  Jur.  N.  S.  70,  28  L.  J. 
€.  P.  40,  7  Wklv.  Rep.  75,  94  E.  C.  L. 
174. 

89.  McKennon  v.  St.  Louis,  etc.,  R.  Co.,  60 
Ark.  104,  61  S.  W.  383. 

90.  Webber  v.  Toledo,  23  Ohio  Cir.  Ct.  237, 
holding  that  in  such  case  the  only  remedy 
left  to  the  owner  is  to  seek  to  obtain  the 
<'ompensation  which  is  allowed  him. 

91.  North  Branch  Canal  Co.  v.  Hireen,  44 
Pa.  St.  418. 

92.  Rudd  V.  Farmville,  etc.,  R.  Co.,  (Va. 
1896)  24  S.  E.  386. 

93.  Chicago,  etc.,  R.  Co.  r.  Smith,  78  111. 
96;  Syracuse  Gas  Light  Co.  r.  Rome,  etc.,  R. 
Co.,  11  N.  Y.  Civ.  Proc.  239. 

94.  Smith  c.  Chicago,  etc.,  R.  Co.,  67  111. 
191 ;  Chicago,  etc.,  R.  Co.  v.  Knox  College,  34 
111.  195. 

95.  Chesapeake,  etc.,  R.  Co.  v.  Washington, 
etc.,  R.  Co.,  99  Va.  715,  40  S.  E.  20. 

96.  Galveston,  etc.,  R.  Co.  v.  Blakeney,  78 
Tex.  180,  11  S.  W.  174. 

97.  Alabama. —  Mobile,  etc.,  R.  Co.  r.  Ala- 
bama Midland  R.  Co.,  87  Ala.  520,  6  So.  407 ; 
East,  etc.,  R.  Co.  v.  East  Tennessee,  etc.,  R. 
Co.,  75  Ala.  275. 

Georgia. —  McDaniel  r.  Columbus,  87  Ga. 
'  440,  13  S.  E.  745  ;  Remshart  v.  Savannah,  etc., 
R.  Co.,  54  Ga.  579. 

Maine. —  Illslev  v.  Portland,  etc.,  R.  Co., 
56  Me.  531. 

Maryland. —  Piedmont,  etc.,  K.  Co.  v.  Speel- 
man,  67  Md.  260,  10  Atl.  77,  293. 

Missouri. —  Shoppert  v.  Martin,  137  Mo. 
455,  38  S.  W.  967. 


Neio  Jersey. —  Trimmer  v.  Pennsylvania, 
etc.,  R.  Co.,  (Ch.  1889)  17  Atl.  967;  Jersey 
City  V.  Gardner,  33  N.  J.  Eq.  622. 

New  York. —  Kyle  v.  Auburn,  etc.,  R.  Co., 

2  Barb.  Ch.  489. 

Pennsylvania. —  Philadelphia,  etc.,  R.  Co.  v. 
Pottsville  Water  Co.,  18  Pa.  Co.  Ct.  501. 
Tennessee. — McNail  v.  Paducah,  etc.,  R.  Co., 

3  Tenn.  Cas.  580. 

United  States. —  St.  Louis,  etc.,  R.  Co.  v. 
Southwestern  Telephone,  etc.,  Co.,  121  Fed. 
276,  58  C.  C.  A.  198. 

See  supra,  XII,  B,  1. 

Injunction  will  not  lie  unless  defendant  is 
insolvent  (Cooper  v.  Anniston,  etc.,  R.  Co., 
85  Ala.  106,  4  So.  689:  Evans  v.  Missouri, 
etc.,  R.  Co.,  64  Mo.  453;  Colby  r.  Spokane,  12 
Wash.  690,  42  Pac.  112)  or  full  compensation 
for  the  trespass  cannot  be  recovered  at  law 
(Colby  r.  Spokane,  12  Wash.  690,  42  Pac. 
112). 

Where  certiorari  properly  lies,  owing-  to  er- 
rors or  irregularities  on  the  part  of  the  com- 
missioners, the  owner  cannot  maintain  injunc- 
tion. Anderson  v.  St.  Louis,  47  Mo.  479; 
Kelsey  v.  King,  32  Barb.  (N.  Y.)  410,  11  Abb. 
Pr.  (N.  Y.)  180;  Bucklev  r.  Drake,  9  N.  Y. 
Civ.  Proc.  336. 

An  abutting  owner  can  invoke  the  interpo- 
sition of  a  court  of  equity  only  in  order  to 
protect  his  property  from  direct  injury  by  the 
use  of  the  street  on  which  it  fronts  for  some 
additional  public  use.  Chicago,  etc.,  R,  Co.  v. 
General  Electric  R.  Co.,  79  111.  App.  569. 

Where  no  injury  results. —  An  injunction 
Avill  not  lie  to  prevent  the  laying  of  a  switch 
track  in  a  street  where  it  does  not  appear 
that  this  will  impose  any  additional  bur- 
den upon  the  plaintiff's  soil  or  will  present 
any  additional  impairment  or  interference  to 
his  use  of  the  street.  Indianapolis,  etc.,  R. 
Co.  V.  Calvert,  110  Ind.  555,  11  N.  E.  476. 

98.  Alabama. —  Cooper  v.  Anniston,  etc.,  R. 
Co..  85  Ala.  106,  4  So.  689. 

California. —  California  Pac.  R.  Co.  v.  Cen- 
tral Pac.  R.  Co.,  47  Cal.  549. 
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deprived  of  his  rights  in  violation  of  the  constitutional  or  statutory  provisions 
governing  the  exercise  of  the  power  of  eminent  domain.^^  Injunction  is  the 
proper  remedy  where  the  condemning  party  is  exceeding  its  powers/  or  attempt- 
ing to  appropriate  property  in  a  mode  other  than  that  pointed  out  by  statute,^  or 
where  the  land  is  sought  to  be  condemned  ostensibly  for  a  lawful  purpose,  but 
really  for  an  unlawful^  or  improper  one/  and  it  lias  been  held  that  an  injunction 


Illinois. —  Illinois  Cent.  R.  Co.  v.  Chicago, 
138  111.  453,  28  N.  E'.  740. 

New  York. —  Kip  v.  New  York,  etc.,  R.  Co., 
6  Hun  24  [affirmed  in  67  N.  Y.  227],  where  an 
injunction  sought  on  the  ground  that  the 
statute  authorizing  the  proceedings  was  un- 
constitutional was  refused. 

United  States. —  St.  Louis,  etc.,  R.  Co.  v. 
Southwestern  Telephone,  etc.,  Co.,  121  Fed. 
276,  58  C.  C.  A.  198. 

Prior  appropriation  to  public  use. —  Thus  it 
is  no  ground  for  an  injunction  that  the  land 
sought  to  be  taken  has  already  been  appro- 
priated to  a  public  use,  since  if  this  is  a  suffi- 
cient defense  it  may  be  set  up  in  the  condem- 
nation proceedings.  Smith  v.  Goodknight,  121 
Ind.  312,  23  N.  E.  148;  Waterloo  Water  Co. 
V.  Hoxie,  89  Iowa  317,  56  N.  W.  499;  State 
University  v.  St.  Paul,  etc.,  R.  Co.,  36  Minn. 
447,  31  N.  W.  936. 

99.  Massachusetts. —  Nichols  v.  Salem,  14 
Gray  490. 

New  York. —  Watson  v.  New  York,  etc.,  R. 
Co.,  64  How.  Pr.  220. 

OMo.^  Frevert  Finfrock,  31  Ohio  St. 
621;  Allison  v.  Cincinnati,  2  Cine.  Super.  Ct, 
4.62. 

Pennsylvania. —  Gaw  v.  Bristol,  etc.,  R.  Co., 
196  Pa.  St.  442,  46  Atl.  372;  Campbell's  Ap- 
peal, (1888)  12  Atl.  843;  Wolbert  v.  Phila- 
delphia, 48  Pa.  St.  439 ;  Rochester,  etc.,  Coal, 
etc.,  Co.  V.  Berwind- White  Coal  Min.  Co.,  24 
Pa.  Co.  Ct.  104;  Heston  v.  Longstreth, 
Brightly  183,  1  Phila.  25;  West  Philadelphia 
Pass.  R.  Co.  V.  Perkins,  4  Brewst.  173. 

Wisconsin. —  Gilman  v.  Sheboygan,  etc.,  R. 
Co.,  40  Wis.  653. 

Void  order  of  condemnation. —  Southern  R. 
Co.  V.  Birmingham,  etc.,  R.  Co.,  131  Ala.  663, 
29  So.  191. 

Facilitating  freight  business. —  Slocum's 
Appeal,  12  Wkly.  Notes  Cas.  (Pa.)  84. 

1.  Kansas. — Kansas  Pac.  R.  Co.  v.  Streeter, 
8  Kan.  133 ;  Union  Terminal  R.  Co.  v.  Kansas 
City  Belt  R.  Co.,  9  Kan.  App.  281,  60  Pac. 
541. 

New  Jersey. —  Scudder  v.  Trenton  Delaware 
Falls  Co.,  1  N.  J.  Eq.  694,  23  Am.  Dec.  756. 

New  York. — ■  See  Caro  v.  Metropolitan  El. 
R.  Co.,  46  N.  Y.  Super.  Ct.  138. 

Ohio. —  Moorhead  v.  Little  Miami  R.  Co., 
17  Ohio  340;  Hathaway  v.  Springfield,  etc.,  R. 
Co.,  2  Ohio  Dec.  (Reprint)  349,  2  West.  L. 
Month.  481. 

Virginia. —  Norfolk,  etc.,  R.  Co.  v.  Smoot, 
81  Va.  495. 

Wisconsin. —  Gilman  v.  Sheboygan,  etc.,  R. 
Co.,  40  Wis.  653. 

United  States. —  St.  Louis,  etc.,  R.  Co.  v. 
Southwestern  Telephone,  etc.,  Co.,  121  Fed. 
276,  58  C.  C.  A.  198. 

[XII,  B.  2.  f] 


England. —  Lamb  v.  North  London  R.  Co., 
L.  R.  4  Ch.  522,  21  L.  T.  Rep.  N.  S.  98,  17 
Wkly.  Rep.  746. 

If  the  avowed  necessity  is  merely  colorable, 
in  order  to  the  obtaining  of  land  for  another 
and  different  purpose,  injunction  will  lie  to 
restrain  the  taking.  Lynch  v.  London  Sewer 
Com'rs,  32  Ch.  D.  72,  50  J.  P.  548,  55  L.  J. 
Ch.  409,  54  L.  T.  Rep.  N.  S.  699. 

Slight  excess. —  Dowling  v.  Pontypool,  etc., 
R.  Co.,  L.  R.  18  Eq.  714,  43  L.  J.  Ch. 
761. 

Preliminary  injunction. —  Where  the  sole 
purpose  of  the  injunction  is  to  restrain  con- 
demnation of  land  by  a  railroad  company  on 
the  ground  that  it  has  no  right  to  condemn,  a 
temporary  injunction  should  be  granted,  since 
a  refusal  to  grant  it  would  practically  dis- 
pose of  the  case  without  a  hearing  on  the 
merits.  Riley  v.  Charleston  Union  Station 
Co.,  67  S.  C.  84,  45  S.  E.  149. 

2.  Alabama. —  Mobile,  etc.,  R.  Co.  v.  Ala- 
bama Midland  R.  Co.,  123  Ala.  145,  26  So, 
324. 

Arkansas. —  Niemeyer  v.  Little  Rock  Junc- 
tion R.  Co.,  43  Ark.  111. 

California. —  O'Connor  v.  Southern  Pac,  R. 
Co.,  122  CaL  681,  55  Pac.  688. 

Georgia. —  Decatur  County  v.  Humphrey,  47 
Ga.  565. 

Illinois. —  Cincinnati,  etc.,  R.  Co.  v.  Dan- 
ville, etc.,  R.  Co.,  75  111.  113. 

Mississippi. —  New  Orleans,  etc.,  R.  Co.  v. 
Frederic,  46  Miss.  1. 

New  York. —  Mohawk,  etc.,  R.  Co.  v.  Art- 
cher,  6  Paige  83. 

Ohio. —  Spring  Grove  Cemetery  v.  Cincin- 
nati, etc.,  R.  Co.,  1  Ohio  Dec.  (Reprint)  343^ 
7  West.  L.  J.  392. 

South  Carolina. —  Riley  v.  Charleston  Union 
Station  Co.,  67  S.  C.  84,  45  S.  E.  149 ;  Mauldin 
V.  Greenville,  64  S.  C.  444,  42  S.  E.  202. 

United  States. —  St.  Louis,  etc.,  R.  Co.  v. 
Southwestern  Telephone,  etc.,  Co.,  121  Fed. 
276,  58  C.  C.  A.  198. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  767. 

3.  Forbes  v.  Delashmutt,  68  Iowa  164,  26 
N.  W.  56. 

4.  Carpenter  v.  Easton,  etc.,  R.  Co.,  24 
N.  J.  Eq.  249,  408;  Colby  v.  La  Grange,  65 
Fed.  554  (holding  that  equity  will  restrain 
condemnation  proceedings  by  a  village  to  ob- 
tain an  easement  for  the  discharge  of  sewage 
over  the  land  of  an  individual,  where  it  is 
not  sought  to  acquire  the  land  for  a  drain, 
but  merely  to  discharge  the  sewage  on  it  for 
the  owner  to  dispose  of)  ;  Bostock  v.  North 
Staffordshire  R.  Co.,  2  Jur.  N.  S.  248,  25 
L.  J.  Ch.  325,  3  Smale  &  G.  283,  4  Wkly.  Rep. 
336. 
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may  be  granted  where  it  appears  that  the  lands  proposed  to  he  taken  are  not 
reasonably  necessary  for  the  purposes  of  the  corporation,^  or  where  there  is  an 
ulterior  fraudulent  purpose  in  the  attempt  to  condemn.^  It  has  also  been  held 
that  an  owner  whose  property  lias  been  damaged  and  who  has  obtained  a  judg- 
ment at  law  and  issued  execution,  which  has  been  returned  no  effects,  may  instantly 
appeal  to  a  court  of  chancery  to  restrain  the  condemning  party  from  further  dam- 
aging his  property  until  the  damages  awarded  in  the  common-law  suit  are  paid  or 
secured."^  While  there  is  some  conflict  of  opinion  on  the  question  whether  a  fail- 
ure to  make  payment  or  tender  of  the  compensation  is  a  suflicient  ground  for  an 
injunction,  the  weight  of  authority  is  in  support  of  the  proposition  that,  where  the 
constitution  or  the  statute  makes  payment  of  the  compensation  a  condition  prece- 
dent to  taking  possession  of  the  property,  the  condemning  party  will  be  restrained 
from  taking  possession  until  payment  is  made  or  tendered,^  especially  where  the 


5.  Biddle  v.  Wayne  Water  Works  Co.,  7 
Del.  Co.  (Pa.)  373,  attempt  to  condemn  right 
cf  way  and  road  of  another  company. 

6.  Cincinnati,  etc.,  R.  Co.  v.  Danville,  etc., 
R.  Co.,  75  111.  113. 

7.  Ward  V.  Ohio  River  R.  Co.,  35  W.  Va. 
481,  14  S.  E.  142. 

8.  Alabama. —  Cowan  f.  Southern  R.  Co., 
118  Ala.  554,  23  So.  754;  Cooper  v.  Anniston, 
etc.,  R.  Co.,  85  Ala.  106,  4  So.  689. 

Georgia. —  Georgia,  etc.,  R,  Co.  v.  Archer, 
87  Ga.  237,  13  S.  E.  636;  Chattanooga,  etc., 
R.  Co.  V.  Jones,  80  Ga.  264,  9  S.  E.  ,1081 ; 
Gammage  v.  Georgia  Southern  R.  Co.,  65  Ga. 
614;  Rome  v.  Perkins,  30  Ga.  154. 

Illinois. —  Shute  v.  Chicago,  etc.,  R.  Co.,  26 
111.  436. 

Indiana. —  Ft.  Wayne  v.  Ft.  Wayne,  etc.,  R. 
Co.,  149  Ind.  25,  48  N.  E  342;  Norristown, 
etc..  Turnpike  Co.  v.  Burket,  26  Ind.  53; 
Smith  V.  Olmstead,  5  Blackf.  37. 

Ohio. —  Bentley  v.  Wabash,  etc.,  R.  Co.,  61 
Iowa  229,  16  N.  W.  104 ;  Irish  v.  Burlington, 
etc.,  R.  Co.,  44  Iowa  380;  Richards  t\  Des 
Moines  Valley  R.  Co.,  18  Iowa  259;  Horton  v. 
Hoyt,  11  Iowa  496;  Ragatz  v.  Dubuque,  4 
Iowa  343. 

Maine. —  Mooers  v.  Kennebec,  etc.,  R.  Co., 
58  Me.  279. 

Maryland. —  Western  Maryland  R.  Co.  v. 
Owings,  15  Md.  199,  74  Am.  Dec.  563;  Har- 
ness V.  Chesapeake,  etc.,  Canal  Co.,  1  Md,  Ch. 
248. 

Massachusetts. —  Elwell  v.  Eastern  R.  Co., 
124  Mass.  160. 

Mississippi. —  Stewart  v.  Raymond  R.  Co., 
7  Sm.  &  M.  568. 

Neio  Jersey. —  Redman  v.  Philadelphia,  etc., 
R.  Co.,  33  N.  J.  Eq.  165;  Ross  v.  Elizabeth- 
Town,  etc.,  R.  Co.,  2  N.  J.  Eq.  422. 

Ohio. —  Miller  v.  Logan  County  Com'rs,  3 
Ohio  Cir.  Ct.  617,  2  Ohio  Cir.  Dec.  358. 

Pennsylvania. —  Keene  v.  Bristol,  26  Pa.  St. 
46. 

Texas. —  Travis  County  v.  Trogdon,  ( Civ. 
App.  1895)  29  S.  W.  46. 

West  Virginia. —  Spencer  v.  Point  Pleasant, 
etc.,  R.  Co.,  23  W.  Va.  406. 

Wisconsin. —  Stolze  v.  Milwaukee,  etc.,  R. 
Co.,  113  Wis.  44,  88  N.  W.  919,  90  Am.  St. 
Rep.  833.  See  also  Davis  v.  La  Crosse,  etc.,  R. 
Co.,  12  Wis.  16;  Sturtevant  V.  Milwaukee,  etc., 
R.  Co.,  11  Wis.  63. 


United  States. —  Northern  Pac.  R.  Co.  v, 
Barnsville,  etc.,  R.  Co.,  4  Fed.  298,  2  Mc- 
Crary  203;  Eidemiller  v.  Wyandotte  City,  8 
Fed.  Cas.  No.  4,313,  2  Dill.  376. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  768. 

The  non-payment  of  the  award  is  not  a 

ground  for  enjoining  the  condemning  party 
(Masters  v.  McHolland,  12  Kan.  17;  Mercer 
V.  Williams,  Walk.  (Mich.)  85;  Canal  Co.  v. 
Shimp,  2  Leg.  Gaz.  (Pa.)  181),  especially 
where  the  land  is  condemned  by  a  municipal- 
ity ( Hammerslough  v.  Kansas,  57  Mo.  219; 
Jersey  City  v.  Gardner,  33  N.  J.  Eq.  622 ) ,  and 
some  statutes  expressly  forbid  the  issuance  of 
an  injunction  in  such  cases  (Andrews  v. 
Farmers'  L.  &  T.  Co.,  22  Wis.  288). 

Obstruction  of  street. —  The  act  of  a  street 
railroad  company  in  tearing  up  the  street 
preparatory  to  building  its  road,  and  piling 
ties  and  rails  in  the  street,  being  a  necessary 
incident  to  the  construction  of  the  road,  is  not 
such  a  damage  to  an  abutting  property-owner 
as  will  authorize  an  injunction  to  restrain  the 
construction  of  the  road.  Nagel  f ,  Lindell  R. 
Co.,  167  Mo.  89,  66  S.  W.  1090. 

Use  by  other  than  condemning  party. —  If 
a  railway  company  sells  its  right  of  way  be- 
fore having  made  compensation,  the  purchas- 
ing company  will  be  enjoined  from  construct- 
ing a  road  thereon  until  the  owner  is  com- 
pensated. Drury  v.  Midland  R.  Co.,  127  Mass. 
571;  Ft.  Worth,  etc.,  R.  Co.  v.  Jennings,  76 
Tex.  373,  13  S.  W.  270,  8  L.  R.  A.  180.  But 
compare  Remshart  v.  Savannah,  etc.,  R.  Co., 
54  Ga.  579.  And  this  applies  to  a  case  where 
the  second  company  has  purchased  at  fore- 
closure sale.  Oilman  v.  Sheboygan,  etc.,  R. 
Co.,  40  Wis.  653.  Although  the  land  is  ex- 
clusively used  by  a  company  other  than  the 
condemning  company,  and  although  such  use 
has  been  by  sufferance  of  the  owner,  yet  the 
owner  may  enjoin  its  further  use  until  he  is 
paid.  Holbert  v.  St.  Louis,  etc.,  R.  Co.,  45 
Iowa  23.  Injuncti'^"  will  also  lie  against  a 
foreign  corporation  which  is  using  by  suffer- 
ance the  line  of  a  domestic  railroad  corpora- 
tion to  restrain  it  from  using  that  portion  of 
the  line  running  through  the  land  of  an  owner 
who  has  not  been  compensated  for  the  appro- 
priation of  the  right  of  way,  until  such  com- 
pensation shall  be  made.  Holbert  v.  St.  Louis, 
etc.,  R.  Co.,  45  Iowa  23. 
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owner  would  otherwise  be  subjected  to  an  irreparable  injury.^  If  the  statute 
under  which  the  proceedings  are  instituted  fails  to  provide  for  the  trial  of  all 
the  rights  involved,  including  the  ascertainment  of  the  compensation,  the  pro- 
ceeding will  be  enjoined.^^  In  England  a  temporary  injunction  will  lie,  where  there 
is  a  conflict  between  the  powers  of  two  corporations,  to  prevent  the  exercise  of 
the  power  pending  the  determination  of  the  legal  question  of  the  effect  of  such 
conflicting  powers.^^  The  owner  cannot  resort  to  an  injunction  merely  because 
the  condemnation  proceedings  were  irregular,^^  or  where  tliere  was  merely  a 
defective  description  of  the  land,'^  or  where  there  is  a  mere  controversy  as  to 
damages,^^  or  it  is  claimed  that  the  damages  are  inadequate  ;  and  an  injunction 
will  be  denied  where  a  tender  of  the  award  has  been  made  and  refused, or 
where  the  owner  has  acquiesced  in  the  taking,^'^  or  the  condemning  party  has 
secured  the  payment  by  bond  or  by  depositing  the  amount  in  court/^  or  where 
damages  will  adequately  compensate  for  the  injury.^^    Mere  inconvenience  to  the 


9.  Southern  E.  Co.  v.  Birmingham,  etc.,  R. 
Co.,  131  Ala.  663,  29  So.  191;  Cummings  v. 
Kendall  County,  7  Tex.  Civ.  App.  164,  26 
S.  W.  439j  Eidemiller  v.  Wyandotte  City,  8 
Fed.  Cas.  No.  4,313,  2  Dill.  376. 

10.  Bonaparte  i;.  Camden,  etc.,  B.  Co.,  3 
Fed.  Cas.  No.  1,617,  Baldw.  205. 

The  court  of  common  pleas  has  jurisdiction, 
in  South  Carolina,  of  a  proceeding  to  enjoin 
condemnation  proceedings  by  reason  of  the  in- 
adequacy of  the  statutory  remedy.  South 
Carolina,  etc.,  B.  Co.  v.  American  Telephone, 
etc.,  Co.,  63  S.  C.  199,  41  S.  E.  307. 

11.  Manchester,  etc.,  B.  Co.  'O.  Great  North- 
ern B.  Co.,  9  Hare  284,  41  Eng.  Ch.  284,  hold- 
ing that  where  one  railway  company  has  con- 
structed its  road  over  land  of  which  it  had 
legally  acquired  the  possession,  injunction  will 
lie  to  restrain  another  railway  company,  to 
whom  the  legislature  has  granted  power 
to  purchase  the  same  land,  from  exercising 
such  power  pending  the  determination  of  the 
legal  question  of  the  effect  of  such  conflicting 
powers.  See  also  Lancaster,  etc.,  B.  Co.  v. 
Maryport,  etc.,  B.  Co.,  4  B.  &  Can.  Cas.  504; 
Bristol,  etc.,  B.  Co.  v.  Somerset,  etc.,  B.  Co., 
22  Wkly.  Bep.  601. 

12.  Indiana. —  Bass  v.  Ft.  Wayne,  121  Ind. 
389,  23  N.  E.  259. 

Iowa. —  Phillips  v.  Watson,  63  Iowa  28,  18 
N.  W.  659. 

Michigan. —  Detroit,  etc.,  B.  Co.  v.  Detroit, 
91  Mich.  444,  52  N.  W.  52. 

Missouri. —  Anderson  v.  St.  Louis,  47  Mo. 
479. 

New  Jersey. —  Doughty  v.  Somerville,  etc., 
B.  Co.,  7  N.  J.  Eq.  51. 

New  York. —  Albany  Northern  B.  Co.  v. 
Brownell,  24  N.  Y.  345. 

Pennsylvania. —  Penn  Gas  Coal  Co.  v.  Ver- 
sailles Gas  Co.,  2  Mona.  730. 

South  Carolina. —  Greenville  v.  Mauldin,  64 
S.  C.  438,  42  S.  E.  200. 

Illustrations. —  Mere  irregularities  in  the 
survey  of  a  public  road  (Decker  v.  Menard 
County,  (Tex.  Civ.  App.  1894)  25  S.  W.  727) 
or  in  the  giving  of  notices  (Akin  v.  Biley 
County,  36  Kan.  170,  13  Pac.  2)  do  not 
furnish  ground  for  enjoining  the  opening  of 
the  road;  nor  is  it  sufficient  that  errors  of 
law  have  been  committed  in  the  proceedings. 
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Cooper  V.  Anniston,  etc.,  B.  Co.,  85  Ala.  106^ 
4  So.  689. 

13.  Hutt  V.  Chicago,  187  111.  145,  58  N.  E, 
412;  Woodbury  v.  Marblehead  Water  Co., 
145  Mass.  509,  15  N.  E.  282 ;  Boyd  v.  Negley, 
53  Pa.  St.  387. 

14.  Spring  Grove  Cemetery  i\  Cincinnati, 
etc.,  B.  Co.,  1  Ohio  Dec.  (Beprint)  343,  7 
West.  L.  J.  392 ;  Davis  v.  Port  Arthur  Chan- 
nel, etc.,  Co.,  87  Fed.  512,  31  C.  C.  A.  99. 

15.  Iowa. —  Lummery  v.  Braddy,  8  Iowa  33. 
MaryloMd. —  Brown  v.  Philadelphia,  etc.,  B. 

Co.,  58  Md.  539. 

Nebraska. —  Hopkins  v.  Keller,  16  Nebr. 
569,  20  N.  W.  874. 

New  York. —  Kelsey  v.  King,  1  Transcr. 
App.  133,  33  How.  Pr.  39.  But  compare 
Baldwin  v.  Buffalo,  29  Barb.  396. 

Pennsylvania. —  Heston  v.  Longstreth,  1 
Phila.  25. 

16.  Creanor  v.  Nelson,  23  Cal.  464;  Lion- 
berger  v.  Pelton,  62  Nebr.  252,  86  N.  W.  1067 ; 
Doughty  V.  Somerville,  etc.,  B.  Co.,  7  N.  J. 
Eq.  51. 

17.  Midland  B.  Co.  v.  Smith,  135  Ind.  348, 
35  N.  E.  284. 

18.  Georgia. —  Chattanooga,  etc.,  B.  Co.  v. 
Jones,  80  Ga.  264,  9  S.  E.  1081. 

New  Jersey. —  Trimmer  v.  Pennsylvania, 
etc.,  B.  Co.,  (Ch.  1889)  17  Atl.  967. 

North  Carolina. —  Wellington,  etc.,  B.  Co. 
V.  Cashie,  etc.,  B.,  etc.,  Co.,  116  N.  C.  924, 
20  S.  E.  964. 

Pennsylvania. —  Degen  v.  Meadowbrook 
Water  Co.,  3  Lack.  Jur.  233. 

Texas.—  Hopkins  v.  Cravey,  85  Tex.  189,  19 
S.  W.  1067. 

United  States. — Davis  v.  Port  Arthur  Chan- 
nel, etc.,  Co.,  87  Fed.  512,  31  C.  C.  A.  99. 

Where  the  damages  have  been  awarded,  but 
not  deposited  with  the  probate  judge,  as  re- 
quired by  the  law^s  of  Nebraska,  the  owner 
may  enjoin  the  operation  of  the  road  across 
his  premises  until  payriient  is  made.  Bay  v. 
Atchison,  etc.,  B.  Co.,  4  Nebr.  439;  Omaha, 
etc.,  B.  Co.  V.  Menk,  4  Nebr.  21. 

19.  Burnett  v.  Nicholson,  72  N.  C.  334. 

Anticipated  depreciation  in  value  of  prop- 
erty resulting  from  the  erection  of  a  fire- 
engine  house  on  an  adjacent  lot  is  not  suffi- 
cient to  entitle  the  owner  to  an  injunction. 
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owner  arising  from  the  appropriation  of  liis  property  will  not  warrant  the  issu- 
ance of  an  injunction,^  neither  will  the  proceedings  be  enjoined  on  the  ground 
that  they  are  premature.^^  Residents  of  a  city  whose  interest  in  a  public  park 
differs  only  in  degree  from  that  of  all  other  residents,  and  whose  property  does 
not  abut  on  the  park,  cannot  maintain  a  suit  to  enjoin  its  condemnation  for  a  rail- 
road station.^  Where  an  owner  takes  steps  to  have  his  damages  assessed  for  the 
laying  of  water-pipes  across  his  land,  he  cannot  wait  until  the  pipes  are  laid  and 
then  maintain  an  injunction  suit  for  their  removal,  on  the  ground  that  there  was 
an  abuse  of  discretion  in  selecting  the  route.^^  Under  the  English  statute,  where 
there  has  been  a  decree  for  specific  performance  and  for  the  enforcement  of  a 
vendor's  lien,  an  injunction  will  not  be  granted,  but  if  the  company  is  insolvent  a 
receiver  will  be  appointed;^  and  it  has  been  held  that  an  injunction  will  not  lie 
where  the  road  is  constructed  and  opened  for  traffic.^^  The  right  of  the  property- 
owner  to  an  injunction  to  prevent  the  operation  of  a  railroad  in  the  street  upon 
which  his  property  abuts  has  been  both  asserted  and  denied.^'^  After  an  owner 
has  presented  his  claim  for  damages,  and  has  appealed  from  the  award,  it  is  too 
late  for  him  to  ask  for  an  injunction  to  restrain  the  corporation  from  the  exercise 
of  its  right  to  condemn. After  the  repeal  of  the  statute  under  which  condem- 
nation proceedings  were  commenced,  an  injunction  is  useless  and  unnecessary  and 
should  not  be  granted.^^  A  mere  denial  of  complainant's  title,  without  a  state- 
ment of  facts  going  to  show  what  the  title  is,  is  insufficient  to  prevent  the  relief 
sought.^    Where  the  injunction  is  granted  the  decree  should  enjoin  the  taking  of 


Van  de  Vere  v.  Kansas  City,  107  Mo.  83,  17 
S.  W.  695,  28  Am.  St.  Rep.  396. 

20.  Chicago,  etc.,  R.  Co.  v.  Chicago,  151 
111,  348,  37  N.  E.  842;  Chicago,  etc.,  R.  Co. 
V.  Illinois  Cent.  R.  Co.,  113  111.  156;  Stahl 
V.  Pennsylvania  Co.,  155  Pa.  St.  309,  26  Atl. 
437;  Millroy  v.  Pittsburgh,  etc.,  R.  Co.,  27 
Pittsb.  Leg.  J.  N.  S.  377;  Damon  Balti- 
more, etc.,  R.  Co.,  2  Del.  Co.  (Pa.)  293. 

Right  of  way. —  This  rule  applies,  although 
the  injunction  is  sought  by  a  railroad  com- 
pany against  a  telegraph  company  which 
threatens  to  interfere  with  the  convenient  use 
of  the  railroad  right  of  way.  Savannah,  etc., 
R.  Co.  V.  Postal  Tel.  Cable  Co.,  112  Ga.  941, 
38  S.  E.  353;  South  Carolina,  etc.,  R.  Co. 
V.  American  Telephone,  etc.,  Co.,  63  S.  C.  199, 
41  S.  E.  307.  Whether  or  not  the  manner  in 
which  the  telegraph  company  proposes  to 
construct  its  lines  and  locate  its  poles,  wires, 
etc^  on  the  railroad  right  of  way,  as  indi- 
cated in  the  notice  served  on  the  railroad  com- 
pany, would  so  essentially  injure  or  interfere 
with  the  necessary  use  by  the  railroad  com- 
pany of  its  right  of  way  as  to  render  the 
grant  of  a  preliminary  injunction  proper,  is 
a  question  to  be  determined  by  the  trial  judge 
under  the  facts  and  circumstances  submitted 
for  his  consideration;  and  unless  it  appears 
that  his  discretion  has  been  clearly  abused  the 
appellate  court  will  not  interfere.  Savannah, 
etc.,  R.  Co.  V.  Postal  Tel.  Cable  Co.,  112  Ga. 
941,  38  S.  E.  353. 

21.  Doughty  V.  Somerville,  etc.,  R.  Co.,  7 
N.  J.  Eq.  51. 

22.  Manson  v.  South  Bound  R.  Co.,  64  S.  C. 
120,  41  S.  E.  832. 

23.  Biddle  v.  Wayne  Waterworks  Co.,  190 
Pa.  St.  94,  42  Atl.  380. 

24.  Munns  v.  Isle  of  Wight  R.  Co.,  L.  R. 
5  Ch.  414,  39  L.  J.  Ch.  522,  23  L.  T.  Rep.  N.  S. 


96,  18  Wkly.  Rep.  781;  Pell  v.  Northampton, 
etc.,  R.  Co.,  L.  R.  2  Ch.  100,  36  L.  J.  Ch.  319, 
15  L.  T.  Rep.  N.  S.  169,  15  Wkly.  Rep.  27. 
See  also  Lycett  v.  Stafford,  etc.,  R.  Co.,  L.  R. 
13  Eq.  261,  41  L.  J.  Ch.  474,  25  L.  T.  Rep. 
N.  S.  870;  Williams  v.  Aylesbury,  etc.,  R. 
Co.,  28  L.  T.  Rep.  N.  S.  547,  21  Wkly.  Rep. 
819.  Compcure  Allgood  v.  Merrybent,  etc.,  R. 
Co.,  33  Ch.  D.  571,  55  L.  J.  Ch.  743,  55  L.  T. 
Rep.  N.  S.  835,  35  Wkly.  Rep.  180. 

Pendency  of  action. —  When  an  unpaid 
vendor  of  land  has  commenced  an  action 
against  the  company  to  enforce  his  vendor's 
lien,  an  injunction  will  not  be  granted  before 
judgment  is  rendered  in  such  suit,  nor  will 
a  receiver  be  appointed,  although  the  com- 
pany admits  its  liability.  Latimer  v.  Ayles- 
bury, etc.,  R.  Co.,  9  Ch.  D.  385,  39  L.  T.  Rep. 
N.  S.  460,  27  Wkly.  Rep.  141. 

25.  See  Munns  v.  Isle  of  Wight  R.  Co., 
L.  R.  5  Ch.  414,  39  L.  J.  Ch.  522,  23  L.  T. 
Rep.  N.  S.  96,  18  Wkly.  Rep.  781;  Pell  v. 
Northampton,  etc.,  R.  Co.,  L.  R.  2  Ch.  100,  36 
L.  J.  Ch.  319,  15  L.  T.  Rep.  N.  S.  169,  15 
Wkly.  Rep.  27. 

26.  Harrington  v.  St.  Paul,  etc.,  R.  Co.,  17 
Minn.  215;  Craig  v.  Rochester  City,  etc.,  R. 
Co.,  39  N.  Y.  404;  Syracuse  Solar  Salt  Co. 
V.  Rome,  etc.,  R.  Co.,  67  Hun  (N.  Y.)  153, 
22  N.  Y.  Suppl.  321. 

27.  Corcoran  v.  Chicago,  etc.,  R.  Co.,  37 
111.  App.  417;  Williams  v.  City  Electric  St. 
R.  Co.,  41  Fed.  556,  an  Arkansas  case.  See 
also  Peoria,  etc.,  R.  Co.  v.  Schertz,  84  111.  135 ; 
Patterson  v.  Chicago,  etc.,  R.  Co.,  75  111. 
588. 

28.  Biddle  v.  Wayne  Water  Works  Co.,  7 
Del.  Co.  (Pa.)  373. 

29.  Cohen  v.  Gray,  70  Cal.  85,  11  Pac.  508. 

30.  Birmingham  Traction  Co.  t\  Birming- 
ham R.,  etc.,  Co.,  119  Ala.  129,  24  So.  368. 
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the  land  only  until  compensation  ia  made.^^  In  some  states  damages  may  be 
ascertained  and  awarded  in  an  injunction  suit,^^  and  where  the  owner  of  property 
institutes  suit  to  enjoin  a  corporation  from  the  continued  use  of  his  land  whicli  it 
has  taken  for  a  public  improvement  without  the  statutory  condemnation  proceed- 
ings, the  court  may  in  its  discretion  require  such  corporation  to  pay  to  the  owner 
the  damages  sustained  as  a  condition  precedent  to  the  continued  operation  of  the 
improvement.^^ 

g.  Mandamus.  Where  the  damages  have  been  assessed  for  the  opening  of  a 
street  or  road,  or  for  any  other  municipal  or  county  improvement,  and  the  award 
has  been  confirmed  or  judgment  rendered  for  the  damages  so  that  the  owners  of 
the  land  have  a  vested  right  to  the  money,  the  city  or  county  officials  may  be 
compelled  by  mandamus  to  take  the  proper  steps  by  making  an  assessment,  issu- 
ing bonds,  or  otherwise,  to  raise  the  funds  necessary  to  pay  the  award  or  judg- 
ment, and  to  pay  the  same  to  the  persons  entitled.^^    It  has  also  been  held  that 


31.  Holbert  v.  St.  Louis,  etc.,  R.  Co.,  45 
Iowa  23;  Travis  County  v.  Trogdon,  (Tex. 
Civ.  App.  1895)  29  S.  W.  46. 

Injunction  not  a  bar  to  commencement  of 
proceedings  to  condemn. —  In  re  Metropolitan 
El.  R.  Co.,  12  N.  Y.  Suppl.  506. 

32.  See  Omaha  Horse  R.  Co.  v.  Cable  Tram- 
way Co.,  32  Fed.  727,  decided  under  the  Ne- 
braska statute;  and  infra,  XII,  U. 

33.  Iowa. —  Holbert  v.  St.  Louis,  etc.,  R. 
Co.,  45  Iowa  23;  Hibbs  V.  Chicago,  etc.,  R. 
Co.,  39  Iowa  340 ;  Richards  v.  Des  Moines 
Valley  R.  Co.,  18  Iowa  259;  Henry  v.  Du- 
buque, etc.,  R.  Co.,  10  Iowa  540. 

Kentucky. —  Cornwall  v.  Louisville,  etc.,  R. 
Co.,  104  Ky.  29,  46  S.  W.  685,  20  Ky.  L.  Rep. 
373. 

Louisiana. —  Fuselier  v.  Great  Southern 
Tel.,  etc.,  Co.,  50  La.  Ann.  799,  24  So.  274. 

Minnesota. —  See  Fish  v.  Chicago,  etc.,  R. 
Co.,  84  Minn.  179,  87  N.  W.  606. 

ISlew  Jersey. — Paterson,  etc.,  R.  Co.  v.  Kam- 
lah,  47  N.  J.  Eq.  331,  21  Atl.  954  [affirm- 
ing 42  N.  J.  Eq.  93,  6  Atl.  444]. 

'New  York. —  Sperb  v.  Metropolitan  El.  R. 
Co.,  137  N.  Y.  155,  32  N.  E.  1050,  20  L.  R.  A. 
752;  Hughes  v.  Metropolitan  El.  R.  Co.,  130 
N.  Y.  14,  28  N.  E.  765  [affirming  57  N.  Y. 
Super.  Ct.  379,  8  K  Y.  Suppl.  535]  ;  Hender- 
son V.  New  York  Cent.  R.  Co.,  78  N.  Y.  423 
[affirming  17  Hun  344]  ;  Walsh  v.  Brooklyn 
Union  El.  R.  Co.,  69  N.  Y.  App.  Div.  389,  74 
N.  Y.  Suppl.  1019;  Laue  v.  Metropolitan  El. 
R.  Co.,  69  N.  Y.  App.  Div.  231,  74  N.  Y. 
Suppl.  595 ;  Hedges  v.  West  Shore  R.  Co.,  80 
Hun  310,  30  N.  Y.  Suppl.  92;  Korn  v.  Metro- 
politan El.  R.  Co.,  59  Hun  505,  13  N.  Y. 
Suppl.  518;  Eno  v.  Metropolitan  El.  R.  Co., 
56  N.  Y.  Super.  Ct.  313,  8  N.  Y.  Suppl.  197; 
Purdy  V.  Manhattan  R.  Co.,  3  Misc.  50, 
634,  22  N.  Y.  Suppl.  943;  Cunard  v.  Man- 
hattan R.  Co.,  1  Misc.  151,  20  N.  Y.  Suppl. 
724 ;  Rauth  v.  New  York  El.  R.  Co.,  23  N.  Y. 
Suppl.  750,  23  N.  Y.  Civ.  Proc.  95  (holding 
that  where  the  owner  cannot  be  found,  the 
court  may  amend  its  judgment  and  order 
the  payment  of  the  money  into  court)  ;  Jones 
V.  New  York  El.  R.  Co.,  18  N.  Y.  Suppl.  952 ; 
Smith  V.  New  York  El.  R.  Co.,  18  N.  Y.  Suppl. 
132;  Moss  v.  New  York  El.  R.  Co.,  17  N.  Y. 
Suppl.  586,  27  Abb.  N.  Cas.  318;  Suarez  v. 
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Manhattan  R.  Co.,  15  N.  Y.  Suppl.  222,  224. 
See  also  Wright  v.  New  York  El.  R.  Co.,  78 
Hun  450,  29  N.  Y.  Suppl.  223.  Com'pa/re 
Peck  V.  Schenectady  R.  Co.,  67  N.  Y.  App. 
Div.  359,  73  N.  Y.  Suppl.  794. 

Englamd. —  See  Griffiths  v.  Crystal  Palace, 
etc.,  R.  Co.,  12  Jur.  N.  S.  560,  14  L.  T.  Rep. 
N.  S.  753. 

Purchase  of  easement. —  It  has  been  held  in 
New  York  that  a  corporation  may  be  re- 
strained from  further  operation  after  a  future 
day  to  be  named,  unless  it  buys  the  easement 
taken  for  the  purposes  of  the  road.  Kearney 
V.  Metropolitan  El.  R.  Co.,  14  N.  Y.  St.  854. 

34.  Kentucky. —  Duncan  v.  Louisville,  8 
Bush  98. 

Michigan. — Balch  v.  Detroit,  109  Mich.  253, 
67  N.  W.  122. 

New  Jersey. —  Minhinnah  v.  Haines,  29 
N.  J.  L.  388. 

New  York. —  Chapman  v.  Gates,  46  Barb. 
313;  People  v.  Westchester  County,  4  Barb. 
64;  People  v.  Buffalo,  2  Misc.  7,  21  N.  Y. 
Suppl.  601.  See  also  Ganson  v.  Buffalo,  2 
Abb.  Dec.  236,  1  Keyes  454. 

North  Carolina. —  McDowell  v.  Asheville, 
112  N.  C.  747,  17  S.  E.  537. 

Pennsylvania. —  In  re  Kensington,  etc.. 
Turnpike  Co.,  97  Pa.  St.  260  [reversing  on 
other  grounds  12  Phila.  611].  See  also 
Boyer's  Petition,  15  Pa.  Co.  Ct.  531. 

Tennessee. —  Williamson  County  v.  Jeffer- 
son, 1  Coldw.  419. 

Writ  must  show  that  condemnation  pro- 
ceedings were  authorized.  State  v.  School 
Dist.  No.  1,  79  Mo.  App.  103,  where  an  al- 
ternative writ  held  to  state  no  cause  of  ac- 
tion is  set  out  in  the  opinion. 

Delay  in  making  application  for  mandamus 
held  not  fatal. —  See  People  v.  Syracuse,  78 
N.  Y.  56. 

When  remedy  not  exclusive. —  Where  a  city 
charter  makes  the  compensation  for  land 
taken  for  local  improvements  a  general  debt 
or  charge  on  the  city,  an  action  will  lie 
against  the  city  for  the  same  after  the  time 
limited  for  payment,  although  the  city  has 
not  collected  the  amount  from  the  parties 
assessed,  and  in  such  case  those  to  whom 
compensation  is  due  are  not  restricted  to  a 
remedy  by  mandamus,  as  would  be  the  case 
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mandamns  will  lie  to  compel  a  railroad  company  to  deposit  with  the  county  judge 
the  amount  of  an  award  to  the  relator  for  damages  on  account  of  the  location  and 
operation  of  a  railway  across  his  premises,^^  or  to  compel  the  court  to  issue  execu- 
tion for  the  damages  assessed  to  an  owner  whose  property  has  been  appropriated 
by  a  railroad  company.^^ 

h.  Specific  Performance.  In  England  the  owner  is  entitled  to  a  decree  for  a 
specific  performance  of  the  award  and  a  vendor's  lien.^^ 

i.  Trespass.  Trespass  will  lie  if  possession  is  taken  without  payment  of  the 
compensation  having  been  made  or  secured,  and  without  the  consent  of  the  owner 
or  the  condemnation  proceedings  are  void,^^  but  the  mere  fact  that  a  railroad 


if  compensation  were  payable  out  of  the  as- 
sessments. Ganson  v.  Buffalo,  2  Abb.  Dec. 
(N.  Y.)  236,  1  Keyes  (N.  Y.)  454.  See  also 
Lewis  V,  Seattle,  5  Wash.  741,  32  Pac.  794. 

Where  right  to  payment  not  vested.— 
Where,  under  the  statute,  the  city  is  merely 
prohibited  from  taking  the  property  till  the 
damages  are  paid  and  has  the  right  after 
the  assessment  is  made  to  desist  from  the 
undertaking  upon  payment  of  costs  and  leave 
the  parties  in  statu  quo,  the  assessment  alone 
does  not  invest  the  city  with  the  right  of 
property  nor  divest  the  title  of  the  property 
holder,  and  hence  payment  of  such  assess- 
ment cannot  be  enforced  by  mandamus.  State 
V.  Hug,  44  Mo.  116. 

35.  State  v.  Grand  Island,  etc.,  R.  Co.,  31 
Nebr.  209,  47  N.  W.  857,  27  Nebr.  694,  43 
N.  W.  419. 

36.  State  v.  Withrow,  (Mo.  Sup.  1891)  24 
S.  W.  638. 

37.  St.  Germans  r.  Crystal  Palace,  etc.,  R. 
Co.,  L.  R.  11  Eq.  568,  24  L.  T.  Rep.  N.  S. 
288,  19  Wkly.  Rep.  584.  See  also  Wing  v. 
Tottenham,  etc.,  R.  Co.,  L.  R.  3  Ch.  740,  37 
L.  J.  Ch.  654,  16  Wkly.  Rep.  1098;  Walker 
V.  Ware,  etc.,  R.  Co.,  L.  R.  1  Eq.  195,  35  Beav. 
52,  12  Jur.  N.  S.  18,  35  L.  J.  Ch.  94,  13  L.  T. 
Rep.  N.  S.  517,  14  Wkly.  Rep.  158;  Sutton 
t  .  Hoylake  R.  Co.,  20  l!  T.  Rep.  N.  S.  214; 
Heriot  V.  London,  etc.,  R.  Co.,  16  L.  T.  Rep. 
N.  S.  473. 

Enforcement  of  decree. —  Where  the  vendor 
has  obtained  a  decree  for  specific  perform- 
ance and  for  the  payment  of  the  purchase- 
money  Avithin  three  months,  the  vendor  is  in 
default  of  payment  entitled  to  have  the  land 
sold,  although  the  railroad  has  actually  com- 
pleted a  road  for  traffic  (Wing  v.  Totten- 
ham, etc.,  R.  Co.,  L.  R.  3  Ch.  740,  37  L.  J. 
Ch.  654,  16  Wkly.  Rep.  1098;  Williams  V. 
Great  Eastern  R.  Co.,  18  L.  T.  Rep.  N.  S. 
458,  16  Wkly.  Rep.  821;  Raper  v.  Crystal 
Palace,  etc.,  R.  Co.,  18  L.  T.  Rep.  N.  S.  8, 
16  Wkly.  Rep.  413;  Keane  v.  Athenry,  etc., 
R.  Co.,  19  Wkly.  Rep.  43),  and  this  is  true 
although  the  interest  is  only  a  leasehold 
(Sedgwick  v.  Watford,  etc.,  R.  Co.,  36  L.  J. 
Ch.  379).  The  decree  may  go  against  the 
lessee  of  the  railroad  company  (Winchester 
V.  Mid-Hants  R.  Co.,  L.  R.  5  Eq.  17,  37  L.  J. 
Ch.  64,  17  L.  T.  Rep.  N.  S.  161,  16  Wkly. 
Rep.  72),  or  against  mortgagees  or  a  com- 
pany working  the  original  road  under  a  traffic 
agreement  (Goodford  v.  Stonehouse,  etc.,  R. 
Co.,  38  L.  J.  Ch.  307,  20  L.  T.  Rep.  N.  S.  137, 
[63] 


17  Wkly.  Rep.  515;  Marling  v.  Stonehouse, 
etc.,  R.  Co.,  38  L.  J.  Ch.  306,  17  Wkly.  Rep. 
484;  Drax  v.  Somerset,  etc.,  R.  Co.,  38  L.  J. 
Ch.  232,  19  L.  T.  Rep.  N.  S.  626). 

38.  Connecticut. —  Nicholson  v.  New  York, 
etc.,  R.  Co.,  22  Conn.  74,  56  Am.  Dec. 
390. 

Georgia. —  Atlantic,  etc.,  R.  Co.  v.  Fuller, 
48  Ga.  423. 

Illinois. —  Indianapolis,  etc.,  R.  Co.  v.  Hart- 
ley, 67  111.  439,  16  Am.  Rep.  624;  .Meeker  v. 
Chicago,  96  111.  App.  23 ;  Doyle  v.  Baughman, 
24  111.  App.  614. 

loiva. —  Henry  v.  Dubuque,  etc.,  R.  Co.,  10 
Iowa  540. 

Maryland. —  Baltimore,  etc.,  R.  Co.  v.  Boyd, 
63  Md.  325. 

Massachusetts. —  Bishop  v.  North  Adams 
Fire  Dist.,  167  Mass.  364,  45  N.  E.  925. 

Minnesota. —  Hartz  v.  St.  Paul,  etc.,  R.  Co., 
21  Minn.  358;  Hursh  v.  First  Div.  St.  Paul, 
etc.,  R.  Co.,  17  Minn.  439. 

Mississippi. —  Illinois  Cent.  R.  Co.  v.  Hos- 
kins,  80  Miss.  730,  32  So.  150,  92  Am.  St. 
Rep.  612. 

Missouri. —  Anderson  v.  St.  Louis,  47  Mo. 
479. 

Nebraska. —  Republican  Valley  R.  Co.  v. 
Fink,  18  Nebr.  82,  24  N.  W.  439;  Ray  v. 
Atchison,  etc.,  R.  Co.,  4  Nebr.  439;  Omaha, 
etc.,  R.  Co.  V.  Menk,  4  Nebr.  21. 

Neio  Jersey. —  New  Jersey  Cent.  R.  Co.  v. 
Hetfield,  29  N.  J.  L.  206. 

New  York. —  Third  Ave.  R.  Co.  v.  New 
York  El.  R.  Co.,  19  Abb.  N.  Cas.  261. 

Pennsylvania. —  White  v.  Fifth  Ave.,  etc.. 
Bridge  Co.,  189  Pa.  St.  500,  42  Atl.  136; 
Thompson  v.  Citizens'  Traction  Co.,  181  Pa. 
St.  131,  37  Atl.  205  [follotced  in  Osborne 
i\  Delaware  County,  etc.,  R.  Co.,  9  Pa.  Super. 
Ct.  632]  ;  Keil  v.  Chartiers  Valley  Gas  Co., 
131  Pa.  St.  466,  19  Atl.  78,  17  Am.  St.  Rep. 
823 ;  Bethlehem  South  Gas,  etc.,  Co.  v.  Yoder, 
112  Pa.  St.  136,  4  Atl.  42;  Philadelphia,  etc., 
R.  Co.  V.  Pottsville  Water  Co.,  18  Pa.  Co. 
Ct.  501;  Pittsburgh,  etc.,  R.  Co.  v.  Scully, 
16  Wkly.  Notes  Cas.  213. 

Rhode  Island. —  Pettis  v.  Providence,  11 
R.  L  372. 

Texas. —  Buffalo  Bayou,  etc.,  R.  Co.  v.  Fer- 
ris, 26  Tex.  588. 

Wisconsin. —  Sherman  v.  Milwaukee,  etc., 
R.  Co.,  40  Wis.  645 ;  Loop  v.  Chamberlain,  20 
Wis.  135. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain," 
§  733. 

[XII,  B,  2.  i] 


99i    [15  Cyc] 


EMINENT  DOMAIN 


company  has  so  located  its  line  through  plaintiff's  land  as  to  greatly  lessen  the 
value  of  the  land  not  taken  furnishes  no  ground  for  an  action  of  trespass,  if  it 
does  not  appear  that  the  line  could  be  as  well  located  in  some  other  way.^^ 

j.  Trespass  to  Try  Title.  Where  the  condemning  party  fails  to  comply  with 
the  judgment  of  condemnation,  the  owner  may  maintain  trespass  to  try  title.'"^ 

k.  Trover.  The  owner  of  a  private  waterworks  s^^stem  taken  by  a  city  with- 
out condemnation  proceedings  may,  in  an  action  of  trover,  recover  the  value  of 
the  plant  and  interest  thereon.^^ 

C.  Appropriation  or  Injuries  Not  Covered  by  Condemnation  Proceed- 
ing's—  1.  In  General.  An  action  for  damages  is  the  proper  remedy  to  recover 
for  injuries  to  property  not  covered  by  the  assessment  of  damages  in  the  proceed- 
ings for  condemnation  or  assessment/^ 

2.  Land  Taken  or  Damaged  in  Excess  of  That  Condemned.  Where  land  in 
excess  of  that  condemned  is  taken  or  injured,  the  owner  has  his  remedy  against 
the  condemning  party which  may  be  by  an  action  on  the  case  for  the  resulting 
damages,^^  by  injunction,^^  or  by  ejectment.*^  In  order  to  recover  damages,  the 
owner  must  show  an  absolute  freehold  title  in  himself ;  a  mere  possessory  right  is 
not  sufficient,^^  and  if  thfe  company  has  acquired  a  prescriptive  title  to  the  excess, 
the  owner's  right  is  gone.^^ 

3.  Improper  or  Illegal  Use  of  Property  Appropriated.  Although  a  corpora- 
tion exceeds  its  powers  in  the  manner  in  which  it  occupies  the  land,  yet  the 
owner  of  the  fee  is  not  thereby  disseized  so  as  to  entitle  him  to  recover  in  a  writ 
of  entry  if  the  land  is  used  in  part  for  the  purposes  for  which  it  was  condemned 
but  as  the  original  assessment  of  damages  for  property  appropriated  includes  only 
such  damages  as  will  flow  from  a  proj^er  and  lawful  use,  the  owner  is  entitled  to 


Subsequent  institution  of  proceedings  and 
tender  of  damages. —  The  fact  that  the  pro- 
ceedings are  instituted  and  the  tender  of 
damages  is  made  after  the  railroad  company 
went  into  possession  will  not  relieve  the 
company  from  liability  in  trespass,  although 
compensation  is  awarded  as  of  the  date  of 
entry,  with  interest  from  such  date.  Hursh 
V.  First  Div.  St.  Paul,  etc.,  R.  Co.,  17  Minn. 
439.  See  also  McClinton  v.  Pittsburg,  etc., 
R.  Co.,  66  Pa.  St.  404. 

39.  Cleveland,  etc.,  R,.  Co.  X).  Stackhouse, 
10  Ohio  St.  567. 

40.  Parker  f.  Ft.  Worth,  etc.,  R.  Co.,  84 
Tex.  333,  19  S.  W.  518;  Asher  v.  Jones 
County,  29  Tex.  Civ.  App.  353,  68  S.  W.  551 ; 
Galveston,  etc.,  R.  Co.  v.  Kinkead,  (Tex.  Civ. 
App.  1900)  60  S.  W.  468;  Texas,  etc.,  R.  Co. 
V.  Ford,  9  Tex.  Civ.  App.  557,  30  S.  W. 
372. 

41.  Smith  V.  Chicago,  107  111.  App.  270 
^affirmed  in  204  111.  356,  68  N.  E.  395]. 

42.  McDevitt  v.  People's  Natural  Gas  Co., 
160  Pa.  St.  367,  28  Atl.  948,  holding  that  an 
abutting  owner  who  is  injured  by  the  prox- 
imity of  a  natural  gas  main  laid  in  a  city 
street  must  proceed  by  an  action  for  dam- 
ages and  not  under  the  natural  gas  act.  See 
also  Youghiogeny  River  Coal  Co.  v.  Robert- 
son, 1  Pa.  Dist.  809,  12  Pa.  Co.  Ct.  1. 

Unlawful  acts  prior  to  assessment  of  com- 
pensation.— Although  the  permanent  damages 
which  are  to  be  paid  as  compensation  for  the 
taking  of  land  must  be  determined  in  the 
manner  prescribed  by  the  statute,  the  land- 
owner may  maintain  an  action  for  damages 
for  any  unlawful  acts  committed  prior  to  the 
assessment  of  compensation.    Drady  v.  Des 
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Moines,  etc.,  R.  Co.,  57  Iowa  393,  10  N.  W. 
754. 

43.  Lodge  f.  Railroad  Co.,  1  Leg.  Gaz. 
(Pa.)  131. 

Where  a  canal  company  widens  and  deepens 
its  canal  so  as  to  exceed  the  limits  of  its 
easement  in  the  land  appropriated,  and  the 
injury  can  be  remedied  at  reasonable  expense 
without  interference  with  the  performance  by 
the  company  of  its  duties  to  the  public, 
neither  party  can  demand  a  submission  to  the 
jury  of  an  issue  as  to  the  permanent  damage 
sustained,  since  this  would  be  in  effect  a 
statutory  condemnation.  Mullen  v.  Lake 
Drummond  Canal,  etc.,  Co.,  130  N.  C.  496,  41 
S.  E.  1027,  61  L.  R.  A.  833. 

44.  Jacksonville,  etc.,  R.  Co.  v.  Kidder,  21 
111.  131. 

45.  Jacksonville,  etc.,  R.  Co.  v.  Kidder,  21 
111.  131;  Bass  v.  Ft.  Wayne,  121  Ind.  389,  23 
N.  E.  259;  Harrington  v.  St.  Paul,  etc.,  R. 
Co.,  17  Minn.  215. 

46.  Lind  v.  Isle  of  Wight  Ferry,  7  L.  T. 
Rep.  N.  S.  416,  1  New  Rep.  13. 

47.  Waltemeyer  v.  Wisconsin,  etc.,  R.  Co., 
71  Iowa  626,  33  N.  W.  140. 

48.  Sherlock  v.  Louisville,  etc.,  R.  Co.,  115 
Ind.  22,  17  N.  E.  171. 

49.  Peirce  x,.  Boston,  etc.,  R.  Corp.,  141 
Mass.  481,  6  N.  E.  96,  holding  that  no  occupa- 
tion of  land  taken  for  station  purposes  which 
is  not  inconsistent  with  its  use  for  such  pur- 
poses can  support  a  claim  to  the  fee,  and  that 
any  occupation  of  it  which  is  consistent  with 
and  does  not  exclude  its  occupation  for  sta- 
tion purposes  must  be  presumed  to  be  under 
that  right.  See  also  Hilt  v.  Philadelphia,  etc., 
R.  Co.,  43  Wkly.  Notes  Cas.  (Pa.)  429. 
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recover  additional  damages  if  he  is  injured  by  an  unlawful  use,^  and  in  England 
the  landowner  is  entitled  to  an  injunction  to  restrain  the  use  of  the  land  for 
improper  purposes.^^ 

4.  Improper  or  Negligent  Construction.  For  any  damages  which  the  land- 
owner may  sustain  by  reason  of  tlie  negligence  of  the  company  as  to  the  manner 
of  constructing  its  works,  he  has  his  remedy  by  an  ordinary  action,  since  such 
damages  cannot  be  considered,  nor  can  compensation  therefor  be  made  in  the 
proceedings  to  condemn.^^ 

D.  What  Damag'es  Recoverable.  The  measure  of  compensation  for  land 
appropriated  for  pubhc  use  is  the  same  whether  such  compensation  is  assessed 
in  a  proceeding  brought  by  the  party  appropriating  the  land  for  the  condemna- 
tion thereof,  or  in  some  action  or  proceeding  brought  by  the  owner  after  the  land 
has  been  taken  or  damaged  without  the  payment  of  compensation.^^    The  value 


50.  Illinois. —  Pittsburg,  etc.,  R.  Co,  v. 
Reich,  101  111.  157. 

Indiana. —  Lostutt^r  v.  Aurora,  126  Ind. 
436,  26  N.  E.  184,  12  L.  R.  A.  259. 

Michigan. —  Grand  Rapids,  etc.,  R.  Co.  v. 
Heisel,  47  Mich.  393,  11  N.  W.  212. 

New  York. —  Strong  v.  Brooklyn,  68  N.  Y. 

1  ;  Mahon  v.  Utica,  etc.,  R.  Co.,  Lalor,  156. 

United  States. —  Porterfield  v.  Bond,  38 
Fed.  391. 

Where  a  contractor  engaged  in  improving  a 
canal  under  a  contract  with  the  state  piles 
earth  upon  private  land  adjacent  to  the  canal 
Avhich  the  state  has  taken  no  proceedings  to 
appropriate  the  contractor  and  not  the  state 
is  liable  for  the  trespass.  Van  Alstyne  v. 
Pelden,  41  N.  Y.  App.  Div.  123,  58  N.  Y. 
Suppl.  521. 

What  is  not  an  unlawful  use. —  A  building 
on  land  expropriated  for  a  railroad  station 
was  used  as  such,  but  a  private  nuisance  was 
carried  on  in  certain  rooms  by  an  agent  of 
the  railroad  company,  who  received  his  com- 
pensation by  being  allowed  the  use  of  the 
rooms.  Railroad  freight  was,  however,  stored 
ir.  those  rooms  when  necessary.  It  was  held 
that  this  was  no  such  diversion  by  the  com- 
pany of  the  use  as  to  give  the  owner  an  ac- 
tion for  damages.  Hoggatt  v.  Vicksburg,  etc., 
R.  Co.,  34  La.  Ann.  624. 

A  release  by  the  owner  of  the  premises  of 
all  claims  for  damages  thereto  resulting  from 
the  construction  of  a  railway  in  the  streets  in 
front  of  them  will  not  debar  him  from  re- 
covering damages  occasioned  by  a  construc- 
tion not  necessary  or  proper  for  the  operation 
of  the  railway  as  contemplated  by  the  release. 
Missouri,  etc.,  R.  Co.  v.  Hopson,  15  Tex.  Civ. 
App.  126,  39  S.  W.  384. 

51.  Bostock  V.  North  Staffordshire  R.  Co., 

2  Jur.  N.  S.  245,  25  L.  J.  Ch.  325,  3  Smale  & 
G.  283,  4  Wkly.  Rep.  336. 

52.  California. — De  Baker  v.  Southern  Cal- 
ifornia R.  Co.,  106  Cal.  257,  39  Pac.  610,  46 
Am.  St.  Rep.  237. 

Indiana. — Princeton  v.  Giesky,  93  Ind.  102 ; 
Rozell  V.  Anderson,  91  Ind.  591;  Anderson  v. 
Neas,  88  Ind.  317;  Cummins  v.  Seymour,  79 
Ind.  491,  49  Am.  Rep.  618;  Terre  Haute,  etc., 
R.  Co.  V.  McKinley,  33  Ind.  274,  holding  that 
where  the  charter  of  a  railroad  company  pro- 
vides for  its  taking  possession  of  land,  avoid- 
ing unnecessary  damage,  and  then  provides 


the  mode  of  assessing  the  damages  and  for 
their  payment,  the  remedy  given  by  the 
charter  is  exclusive,  so  far  as  damage  may 
result  to  the  owner  from  the  proper  construc- 
tion of  the  road ;  but  for  unnecessary  damage, 
the  owner  might  recover  in  a  common-law 
action. 

loioa. —  Miller  v.  Keokuk,  etc.,  R.  Co.,  63 
Iowa  680,  16  N.  W.  567;  Cummins  v.  Des 
Moines,  etc.,  R.  Co.,  63  Iowa  397,  19  N.  W. 
268;  King  v.  Iowa  Midland  R.  Co.,  34  Iowa 
458.  Compare  Drake  v.  Chicago,  etc.,  R.  Co., 
63  Iowa  302,  19  N.  W.  215^  50  Am.  Rep. 
746. 

Kentucky. — Louisville,  etc.,  R.  Co.  v.  Asher, 
15  S.  W.  517,  12  Ky.  L.  Rep.  815. 

Massachusetts. —  Peabody  v.  Boston,  etc.,  R. 
Co.,  181  Mass.  76,  62  N.  E.  1047 ;  Sprague  v. 
Worcester,  13  Gray  193. 

Mississippi. —  Kansas  City,  etc.,  R.  Co.  v. 
Lackey,  72  Miss.  881,  16  So.  909,  48  Am.  St. 
Rep.  589. 

Missouri. —  Moss  v.  St.  Louis,  etc.,  R.  Co., 
85  Mo.  86;  Imler  v.  Springfield,  55  Mo.  119, 
17  Am.  Rep.  645;  Thurston  v.  St.  Joseph,  51 
Mo.  510,  11  Am.  Rep.  463. 

New  Hampshire. — '  Dearborn  /*.  Boston,  etc., 
R.  Co.,  24  N.  H.  179;  Greenwood  v.  Wilton  R. 
Co.,  23  N.  H.  261. 

Oregon. —  Oregon,  etc.,  R.  Co.  v.  Barlow,  3 
Oreg.  311. 

The  claimant  must  have  suffered  a  special 
injury  different  from  that  suffered  by  the 
public  at  large.  Ottawa,  etc.,  R.  Co.  v.  Peter- 
son, 51  Kan.  604,  33  Pac.  606;  Chicago,  etc., 
R.  Co.  V.  Union  Invest.  Co.,  51  Kan.  600,  33 
Pac.  378;  Brewer  v.  Boston,  etc.,  R.  Co.,  113 
Mass.  52. 

Damages  presumed  to  have  been  estimated 
in  condemnation  proceedings. —  A  landowner 
Avhose  land  was  taken  for  the  ditch  under  con- 
demnation proceedings,  in  which  the  value  of 
the  land,  and  "  the  damages  consequent  upon 
the  construction  of  the  proposed  work,"  were 
assessed,  cannot  recover  damages  occasioned 
by  the  dirt  from  the  ditch  being  placed  on  the 
land  at  a  distance  of  several  feet  from  it,  thus 
interfering  with  cultivation,  as  it  will  be  pre- 
sumed that  such  damages  ware  estimated  in 
the  condemnation  proceedings.  Doyle  v. 
Baughman,  24  111.  App.  614. 

53.  McElroy  v.  Kansas  City,  etc..  Air  Line 
R.  Co.,  172  Mo.  546,  72  S.  W.  913;  McRey- 
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of  land  appropriated,  or  compensation  for  a  permanent  depreciation  in  value 
cannot,  however,  be  recovered  in  a  common-law  action  sounding  in  tort,  but  the 
recovery  must  be  limited  to  such  damages  as  have  accrued  up  to  the  time  of  the 
commencement  of  the  action,^^  and  a  recovery  will  bar  only  such  damages  as 
were  sustained  previous  to  that  time,  leaving  the  owner  with  the  right  to  recover 
in  another  action  for  subsequent  injuries.^^  The  actual  and  not  merely  nominal 
damages  are  recoverable ;    but  the  mere  fact  that  the  land  was  taken  or  injured  with- 


nolds  V.  Kansas  City,  etc.,  R.  Co.,  110  Mo. 
484,  19  S.  W.  824;  Allen  v.  Wabash,  etc.,  R. 
Co.,  84  Mo.  646 ;  Combs  v.  Smith,  78  Mo.  32 ; 
Dodson  V.  Cincinnati,  34  Ohio  St.  276;  Hatch 
V.  Cincinnati,  etc.,  R.  Co.,  18  Ohio  St.  92; 
Grafton  f.  Baltimore,  etc.,  R.  Co.,  21  Fed. 
S09.  See  also  White  v.  Fifth  Ave.,  etc.,  Brido^e 
Co.,  189  Pa.  St.  500,  42  Atl.  136;  Thompson 
V.  Citizens'  Traction  Co.,  181  Pa.  St.  131,  37 
Atl.  205  [followed  in  Osborne  v.  Delaware 
County,  etc..  Electric  R.  Co.,  9  Pa.  Super.  Ct. 
632].    See  supra,  X,  E. 

54.  Indiana. —  Anderson,  etc.,  R.  Co.  f. 
Kernodle,  54  Ind.  314. 

Minnesota. —  Hartz  v.  St.  Paul,  etc.,  R.  Co., 
21  Minn.  358. 

Nebraska. —  Republican  Valley  R.  Co.  r. 
Fink,  18  Nebr.  82,  24  N.  W.  439. 

NeiD  York. —  Pappenheim  v.  Metropolitan 
El.  R.  Co.,  128  N.  Y.  436,  28  N.  E.  518, 
26  Am.  St.  Rep.  486,  13  L.  R.  A.  401 ;  Huss- 
ner  v.  Brooklyn  City  R.  Co.,  114  N.  Y.  433, 
21  N.  E.  1002,  11  Am.  St.  Rep.  679:  Pond  v. 
Metropolitan  El.  R.  Co.,  112  N.  Y.  186.  19 
N.  E.  487,  8  Am.  St.  Rep.  734  [reversing  42 
Hun  567]  ;  Uline  v.  New  York  Cent.,  etc..  R. 
Co.,  101  N.  Y.  98,  4  N.  E.  530,  54  Am.  Rep. 
661;  Reed  v.  Canastota  Northern  R.  Co..  20 
N.  Y.  Suppl.  241 ;  Reming  v.  New  York,  etc., 
R.  Co.,  7  N.  Y.  Suppl.  516. 

Pennsylvania. —  Keil  v.  Chartiers  Valley 
Gas  Co.,  131  Pa.  St.  466,  19  Atl.  78,  17  Am. 
St.  Rep.  823. 

Wisconsin. —  Carl  v.  Sheboygan,  etc.,  R. 
Co.,  46  Wis.  625,  1  N.  W.  295;  Sherman  v. 
Milwaukee,  etc.,  R.  Co.,  40  Wis.  645. 

But  compare  Covington,  etc.  El.  R.,  etc., 
Co.  V.  Ruffin,  40  S.  W.  383.  19  Ky.  L.  Rep. 
284. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  815. 

The  measure  of  damages  for  the  use  of  a 

public  street  by  a  railroad,  without  consent 
of  the  owner  of  a  lot  abutting  thereon,  is  the 
difference  between  the  value  of  the  use  of  the 
lots  with  the  railroad  and  without  it,  from 
the  time  of  its  being  built  to  the  commence- 
ment of  the  action.  Carl  v.  Sheboygan,  etc., 
R.  Co.,  46  Wis.  625,  1  N.  W.  295. 

Distinction  between  assessment  of  compen- 
sation and  action  for  damages. —  Assessment 
of  compensation  and  an  action  for  damages 
proceed  on  w^holly  different  principles.  One 
subserves  the  purpose  of  the  contemplated  im- 
provement and  equalizes  its  burden  among 
those  who  enjoy  its  common  benefit;  the 
other  without  regard  to  the  advantage  done 
makes  reparation  for  the  damage  sustained, 
and  in  so  doing  conclusively  establishes  be- 
tween the  parties  a  right  which  in  future 
actions  may  be  urged  to  the  entire  interrup- 
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tion  of  the  public  work.  Where  an  assess- 
ment can  be  had  against  a  company,  the  au- 
thority of  the  company  to  take  is  recognized 
and  the  equitable  duty  which  the  sovereign 
has  devolved  upon  the  company  of  making 
compensation  to  the  individual  from  whom 
more  than  his  just  contribution  for  the  public 
good  has  been  taken  is  enforced;  an  action 
for  damages  denies  the  authority  to  take  and 
is  inconsistent  with  the  right  to  have  com- 
pensation, distinguished  from  damages.  The 
two  cannot  be  concurrent  remedies.  Mc- 
Lauchlin  v.  Charlotte,  etc.,  R.  Co.,  5  Rich. 
(S.  C.)  583  [followed  in  Ragsdale  v.  South- 
ern R.  Co.,  60  S.  C.  381,  38  S.  E.  609]. 

In  Kansas  a  property-owner  may  bring  an 
action  to  recover  damages  for  the  permanent 
depreciation  of  land.  Steinbuchel  v.  Kansas 
Midland  R.  Co.,  7  Kan.  App.  543,  51  Pac.  934. 

New  York  rule  as  to  suit  for  damages  and 
injunction  see  infra,  XII,  U. 

55.  Carl  r.  Sheboygan,  etc.,  R.  Co.,  46  Wis. 
625,  1  N.  W.  295. 

56.  Illinois. —  See  Indianapolis,  etc.,  R.  Co. 
V.  Hartley,  67  111.  439,  16  Am.  Rep.  624. 

Kentucky. —  See  Pollock  ?;.  Maysville,  etc., 
R.  Co.,  103  Kv.  84,  44  S.  W.  359,  19  Ky.  L. 
Rep.  1717. 

Maryland. —  Baltimore  Belt  R.  Co.  v.  Mc- 
Colgan,  83  Md.  650,  35  Atl.  59. 

Michigan. —  Taylor  v.  Bav  City  St.  R.  Co., 
101  Mich.  140,  59  N.  W.  447. 

Mississippi. —  Illinois  Cent.  R.  Co.  v.  Hos- 
kins,  80  Miss.  730,  32  So.  150. 

Wisconsin. —  Loop  v.  Chamberlain,  20  Wis. 
135. 

If  the  entry  increases  the  value  of  the  prop- 
erty; the  owner  cannot  recover  any  more  than 
nominal  damages.  How  v.  Chesapeake,  etc., 
Canal  Co.,  5  Harr.  (Del.)  245,  action  of 
trespass. 

Freights. —  Wliere  a  railroad  company  built 
a  spur  over  plaintiff's  land,  plaintiff  was  en- 
titled to  a  reasonable  compensation  for  any 
use  to  w^hich  he  might  have  put  the  land, 
and  not  to  a  portion  of  the  freights  earned 
in  carriage  of  goods  over  the  spur  and  to 
places  on  the  main  line,  nor  did  the  fact 
that  the  spur  was  not  an  essential  part  of  the 
main  line  entitle  plaintiff  to  such  freights  as 
compensation.  Illinois  Cent.  R.  Co.  i*.  Hos- 
kins,  80  Miss.  730,  32  So.  150. 

Action  by  county  for  damages  for  appro- 
priation of  highway. —  Under  Tex.  Rev.  St. 
(1895)  art.  4426,  which  provides  that  a  rail- 
Avay  may  construct  its  road  along  or  upon  a 
highway  which  the  route  of  such  railway  may 
intersect  or  touch,  but  that  it  shall  restore 
such  highway  "  to  its  former  state,  or  to  such 
state  as  not  to  necessarily  impair  its  useful- 
ness," where  a  railway  thus  appropriates  a 
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out  condemnation  proceedings  or  that  the  proceedings  were  insufficient  does  not 
warrant  a  recov^ery  of  punitive  or  exemplary  damages,^^  althougli  it  has  been 
Jield  otherwise  wliere  defendant  acted  in  bad  faitli,  or  the  taking  or  injury  consti- 
tuted a  wilful  or  reckless  trespass  with  the  intention  of  invading  the  rights  of 
another.^^  The  fact  that,  after  the  owner  has  commenced  an  action  of  trespass 
against  a  corporation  which  has  appropriated  a  part  of  his  land  without  payment 
of  damages,  the  corporation  tenders  a  bond  and  begins  condemnation  proceedings, 
does  not  deprive  plaintiff  of  his  right  to  recover  for  the  injury  sustained  prior  to 
the  tender  of  the  bond.^^ 

E.  Limitations.  Statute  or  charter  provisions  frequently  fix  the  time  within 
which  the  owner  must  move  in  order  to  avail  himself  of  the  remedy  provided  by 
statute  for  the  recovery  of  compensation,^  and  the  date  from  which,  or  the  event 


highway  the  county  may  maintain  an  action 
for  any  damages  resulting  from  the  appro- 
priation, and  the  measure  of  damages  is  the 
amount  required  to  put  the  new  road  in  as 
good  condition  as  the  old  road  was  in  when 
appropriated.  St.  Louis,  etc.,  R.  Co.  v.  Gray- 
son, 31  Tex.  Civ.  App.  611,  73  S.  W.  64. 

57.  Greeley,  etc.,  R.  Co.  v.  Yeager,  11  Colo. 
345,  18  Pac.  211;  Louisville,  etc.,  R.  Co.  v. 
Hart  County,  50  S.  W.  60,  20  Ky.  L.  Rep. 
1820  (holding  that  in  an  action  brought  by 
a  county  against  a  railroad  to  recover  dam- 
ages for  injury  to  a  public  road,  the  fact  that 
the  railroad  company  has  placed  posts  or  ties 
in  the  road  by  the  side  of  its  track  to  pre- 
vent the  road  from  washing  and  undermining 
the  road-bed  does  not  make  the  railroad  liable 
to  punitive  damages)  :  Illinois  Cent.  R.  Co. 
v.  Hoskins,  80  Miss.  730,  32  So.  150,  92  Am. 
St.  Rep.  612;  Powers  v.  Manhattan  R.  Co.,  120 
N.  Y.  178,  24  N.  E.  295;  T.nvlor  i\  Metro- 
politan El.  R.  Co.,  50  N.  Y.  Super.  Ct.  311. 

Failure  to  institute  condemnation  proceed- 
ings.—  In  view  of  the  fact  that  the  decision 
in  Story  v.  New  York  El.  R.  Co.,  90  Z, 
122,  43  Am.  Rep.  146,  that  an  abutting  owner 
is  entitled  to  damages  caused  by  an  elevated 
railroad  in  the  street  is  not  broad  enough  to 
necessarily  cover  the  case  of  an  abutting 
owner  whose  only  property  in  the  street  is  an 
easement  of  light,  air,  and  access,  the  failure 
of  an  elevated  railroad  company  to  institute 
condemnation  proceedings  along  its  whole 
line,  within  two  years  after  that  decision,  is 
not  of  itself  such  a  Avanton  and  oppressive 
act  as  to  entitle  an  abutting  owner  to  puni- 
tive damages.  Powers  v.  Manhattan  R.  Co., 
120  N.  Y.  178,  24  N.  E.  295. 

58.  Pittsburgh,  etc.,  R.  Co.  v.  Scully,  16 
Wkly.  Notes  Cas.  (Pa.)  213.  See  also  Pol- 
lack V.  Marysville,  etc.,  R.  Co.,  44  S.  W.  359, 
19  Ky.  L.  Rep.  1717.  Contra,  Greeley,  etc., 
R.  Co.  V.  Yeager,  11  Colo.  345,  18  Pac.  211. 

Statutory  penalty  for  wilful  damage  to 
trees. —  Corporations  having  the  right  of  emi- 
nent domain  are  not  exempt  from  the  opera- 
tion of  the  Alabama  statute  imposing  penal- 
ties for  wilfully  and  knowingly  destroying, 
injuring,  or  removing  trees  on  lands  of  an- 
other, without  the  consent  of  the  owner,  in 
respect  of  such  depredations  committed  upon 
lands  taken  by  them  without  condemnation 
and  compensation  or  purchase,  for  quasi- 
public  purposes.    Farrow  v.  Nashville,  etc., 


R.  Co.,  109  Ala.  448,  20  So.  303.  But  com- 
pare Bethlehem  South  Gas,  etc.,  Co.  v.  Yoder, 
112  Pa.  St.  136,  4  Atl.  42,  holding  that  the 
Pennsylvania  statute  giving  double  damages 
for  unlawfully  cutting  timber,  and  treble 
damages  for  its  conversion,  does  not  apply  to 
a  technical  trespass  committed  by  a  corpora- 
tion which  enters  upon  land  for  a  public  use 
and  cuts  timber  thereon,  prior  to  filing  the 
bond  required  of  it  in  such  cases  by  statute. 

Question  for  jury. —  In  an  action  of  tres- 
pass brought  for  an  entry  made  by  a  gas  com- 
pany without  compliance  with  the  conditions 
imposed  by  statute,  where  the  evidence  shows 
that  the  first  entry  upon  the  land  was  with- 
out the  owner's  consent  and  accompanied  by 
physical  violence,  and  that  when  the  em- 
ployees of  such  company  were  yet  on  the  land 
of  the  owner  under  the  original  entry  they 
resisted  a  constable  who  sought  to  arrest 
them,  the  question  of  punitive  damages  is 
properly  for  the  jury.  Studebaker  v.  New 
Castle  Gas  Co.,  7  Pa.  Super.  Ct.  641. 

59.  Keil  V.  Chartiers  Valley  Gas  Co.,  131 
Pa.  St.  466,  19  Atl.  78,  17  Am.  St.  Rep.  823. 

60.  Indiana. —  Indiana  Cent.  R.  Co.  v. 
Oakes,  20  Ind.  9  (holding,  however,  that  the 
statute  does  not  bar  an  infant  owner's  rem- 
edy until  after  he  becomes  of  age)  ;  White 
Water  Valley  Canal  Co.  v.  Ferris,  2  Ind.  331. 

Iowa. —  Jolly  V.  Des  Moines  Northwestern 
R.  Co.,  72  Iowa  759,  33  N.  W.  668;  Pratt  v. 
Des  Moines  Northwestern  R.  Co.,  72  Iowa 
249,  33  N.  W.  666. 

Kansas. —  Chase  County  v.  Allen,  25  Kan. 
616. 

Louisiana. —  Mitchell  v.  New  Orleans,  etc., 
R.  Co.,  41  La.  Ann.  363,  6  So.  522,  holding, 
however,  that  the  statute  only  applies  in 
cases  of  judicial  expropriation. 

Maine. —  Davis  v.  Russell,  47  Me.  443.  A 
petitioner  for  damages  for  laying  out  a  high- 
way may  make  his  application  to  the  county 
commissioners  at  their  first  regular  session 
after  laying  out  the  road,  or  at  any  ad- 
journed meeting  of  the  second  next  regular 
session.  Waterhouse  v.  Cumberland  County 
Com'rs,  44  Me.  368. 

Massachusetts. —  McGrath  v.  Watertown, 
181  Mass.  380,  63  N.  E.  889;  Sisson  v.  New 
Bedford,  137  Mass.  255;  Tileston  v.  Brook- 
line,  134  Mass.  438;  Davis  v.  New  Bedford, 
133  Mass.  549  (holding  that  the  owner's 
remedy  is  barred  after  the  expiration  of  the 
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upon  the' occurrence  of  which,  the  limitation  begins  to  run.^^  In  the  absence  of 
some  special  statutory  provisions  applicable  thereto,  the  general  statute  of  limi- 


statutory  period,  notwithstanding  the  fact 
that  the  injury  did  not  appear  until  after  the 
expiration  of  such  period)  ;  Warner  v.  Frank- 
lin County,  131  Mass.  348;  Chandler  v.  Ja- 
maica Pond  Aqueduct  Corp.,  114  Mass.  575; 
Ipswich  Mills  V.  Essex  County  Com'rs,  108 
Mass.  363;  Cambridge  Middlesex  County 
Com'rs,  6  Allen  (Mass.)  134;  Eaton  i;.  Fram- 
ingham,  6  Cush.  (Mass.)  245. 

Minnesota. —  Kanne  i\  Minnesota,  etc.,  R. 
Co.,  33  Minn.  419,  23  N.  W.  854. 

New  York. —  People  v.  Canal  Appraisers,  9 
Barb.  496 ;  People  v.  Hayden,  6  Hill  359. 

North  Carolina. —  Dargan  v.  Carolina  Cent. 
R.  Co.,  131  N.  C.  623,  42  S.  E.  979;  Gudger 
Richmond,  etc.,  R.  Co.,  106  N.  C.  481,  11  S.  E. 
515;  Hendrick  v.  Carolina  Cetit.  R.  Co.,  101 
N.  C.  617,  8  S.  E.  236;  Carolina  Cent.  R.  Co. 
V.  McCaskill,  94  N.  C.  746;  Vinson  v.  North 
Carolina  R,  Co.,  74  N.  C.  510;  Cockran  v. 
Wood,  28  N.  C.  194.  A  reasonable  time  would 
be  allowed  the  owner,  after  his  property  is 
taken,  if  it  were  impossible  for  him  to  make 
the  application  at  a  regular  meeting  of  the 
county  commissioners  within  thirty  days  after 
the  taking,  as  required  by  the  act  of  1899. 
Jones  V.  Franklin  County  Com'rs,  130  N.  C. 
451,  42  S.  E.  144. 

Ohio. —  Lawrence  R.  Co.  v.  O'Hara,  48  Ohio 
St.  343,  28  N.  E.  175  (holding,  however,  that 
the  two  years'  limitation  does  not  apply  in 
cases  where  a  railroad  company  occupies  a 
highway  without  permission  of  the  public 
authorities)  ;  Lawrence  R.  Co.  v.  Cobb,  35 
Ohio  St.  94. 

Pennsylvania. —  Grugan  v.  Philadelphia, 
158  Pa.  St.  337,  27  Atl.  1000;  Com.  v.  Mc- 
Allister, 2  Watts  190;  Com.  v.  Fisher,  1  Penr. 
&  W.  462;  Clayton's  Case,  1  Walk.  527; 
Schepp  V.  Reading,  2  Woodw,  460;  Ex  p. 
Broomal,  1  Del.  Co.  79.  See  also  In  re 
Grape  St.,  103  Pa.  St.  121. 

Rhode  Island. —  Smith  v.  Tripp,  14  R.  I. 
112,  holding  that  where  a  statute  empowered 
a  city  to  take  land  for  Avaterworks,  and  pro- 
vided for  a  recovery  of  compensation  by  filing 
a  petition  within  a  year,  the  statutory 
remedy  was  exclusive,  and  a  promise  by  the 
city  to  pay  would  not  support  an  action  after 
the  year. 

South  Carolina. —  The  statute  provides  that 
a  presumption  of  a  grant  of  right  of  way 
shall  arise  where  the  owner  fails  for  ten 
years  to  prosecute  his  right  to  the  possession. 
Ragsdale  v.  Southern  R.  Co.,  60  S.  C.  381,  38 
S.  E.  609. 

Texas. —  Cunningham  v.  San  Saba  County, 
1  Tex.  Civ.  App.  480,  20  S.  W.  941. 

Virginia. —  Callison  v.  Hedrick,  15  Gratt. 
244. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  784. 

Statute  extending  time. —  It  has  been  held 
in  Massachusetts  that  the  act  of  1899  (St. 
(1899)  c.  386)  extending  until  Jan.  1,  1900, 
the  time  for  filing  petitions  for  damages  from 
changes  of  grade  made  under  the  Boston 
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Terminal  Co.  Act  (St.  (1896)  c.  516)  is  not 
unconstitutional,  on  the  ground  that  the  con- 
stitutional provisions  for  the  protection  of 
property  allow^  a  certain  limited  degree  of 
latitude  in  regard  to  the  restoration  of 
remedies  extinguished  by  lapse  of  time,  when 
the  seeming  infraction  is  not  very  great. 
Dunbar  v.  Boston,  etc.,  R.  Corp.,  181  Mass. 
383,  63  N.  E.  916. 

What  amounts  to  limitation. —  A  provision 
in  the  charter  of  the  appropriating  corpora- 
tion that  all  claims  for  damages  for  property 
taken  by  the  corporation  must  be  made  within 
a  prescribed  period  is  a  positive  statute  of 
limitations.  Terre  Haute,  etc.,  R.  Co.  v. 
Scott,  74  Ind.  29 ;  Livermon  v.  Roanoke,  etc., 
R.  Co.,  109  N.  C.  52,  13  S.  E.  734;  Carolina 
Cent.  R.  Co.  v.  McCaskill,  94  N.  C.  746. 

Objection  may  be  taken  by  oral  motion  to 
dismiss.  McGrath  v.  Watertown,  181  Mass. 
380,  63  N.  E.  889. 

Successor  of  corporation  whose  charter  con- 
tains limitation. —  Where  the  charter  of  a 
railroad  company  authorized  it  to  appropri- 
ate a  right  'of  way,  and  limited  the  right  of 
the  owners  to  apply  for  damages  to  five  years 
after  the  road  was  completed,  such  limitation 
cannot  avail  its  successor,  which  had  never 
acquired  a  right  of  way  over  the  land  in  dis- 
pute, since  the  successor  can  only  appropriate 
land  as  prescribed  by  the  constitution  and 
laws  under  which  it  was  organized.  Organ  v. 
Memphis,  etc.,  R.  Co.,  51  Ark.  235,  11  S.  W. 
96. 

61.  Indiana. —  Pickett  t.  Toledo,  etc.,  R. 
Co.,  131  Ind.  562,  31  N.  E.  200;  Porter  v. 
Midland  R.  Co.,  125  Ind.  476,  25  N.  E.  556; 
Strickler  v.  Midland  R.  Co.,  125  Ind.  412,  25 
N.  E.  455. 

Massachusetts. —  Brock  r.  Old  Colony  R. 
Co.,  146  Mass.  194,  15  N.  E.  555;  Smith  v. 
Concord,  143  Mass.  253,  9  N.  E.  642;  North- 
borough  V.  Worcester  County  Com'rs,  138 
Mass.  263;  Sisson  v.  New  Bedford,  137  Mass. 
255;  Geraghty  v.  Boston,  120  Mass.  416; 
Buell  V.  Worcester  County,  119  Mass.  372; 
Ipswich  Mills  V.  Essex  County  Com'rs,  108 
Mass.  363;  Moore  r.  Boston,  8  Cush.  274; 
Charlestown  Branch  R.  Co,  v.  Middlesex 
County  Com'rs,  7  Mete.  78;  Goddard  v.  Bos- 
ton, 20  Pick.  407. 

New  York.—  People  v.  Haydc-n,  6  Hill  359. 

North  Carolina. —  Cockran  v.  Wood,  28 
N.  C.  194. 

Ohio. — ^  Fries  V.  Wheeling,  etc.,  R.  Co.,  56 
Ohio  St.  135,  46  N.  E.  516;  Columbus,  etc., 
R.  Co.  V.  Mowatt,  35  Ohio  St.  284 ;  Cincinnati, 
etc.,  R.  Co.  V.  Davis,  19  Ohio  Cir.  Ct.  589,  10 
Ohio  Cir.  Dec.  745. 

Pennsylvania. —  Grugan  v.  Philadelphia, 
158  Pa.  St.  337,  27  Atl.  1000;  Brower  v. 
Philadelphia,  142  Pa.  St.  350,  21  Atl.  828; 
.  O'Brien  v.  Pennsylvania  Schuylkill  Vallev  R. 
Co.,  119  Pa.  St.  184,  13  Atl.  74;  Philadelphia 
r.  Dickson,  38  Pa.  St.  247 ;  In  re  Whitby  Ave., 
22  Pa.  Super.  Ct.  526 :  Clavton's  Case,  1  Walk. 
527 ;  Ex  p.  Broomal,  1  Del.  Co.  79. 
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tations  applies  to  proceedings  by  the  owner  of  the  land  condemned,^^  and  the 
general  rule  is  that,  as  soon  as  the  construction  or  operation  of  the  improvement 
unreasonably  abridges  the  enjoyment  of  the  owner,  his  cause  of  action  accrues, 
and  the  statute  begins  to  run.*^ 

F.  Laches.    The  general  rule  is  that  mere  acquiescence  in  the  appropriation 


miode  Island.— Gofl  v.  Pawtucket,  13  R.  I. 
471. 

Texas. —  Cunningham  v.  San  Saba  County, 
1  Tex.  Civ.  App.  480,  20  S.  W.  941. 

Vermont.— Tjinhridge  v.  Tarbell,  19  Vt. 
453;  Myers  v.  Pownal,  16  Vt.  415  ;  Emerson 
V.  Reading,  14  Vt.  279,  holding  that  the 
owner's  cause  of  action  does  not  accrue  until 
after  the  selectmen  have  filed  in  the  town 
clerk's  office  their  certificate  that  the  road 
has  been  opened. 

United  States. —  Frankle  v.  Jackson,  30 
Fed.  398. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§§  784,  785. 

62.  Alabama. —  Cowan  v.  Southern  R.  Co., 
118  Ala.  554,  23  So.  754. 

Arkansas. — Memphis,  etc.,  R.  Co.  v.  Organ, 
67  Ark.  84,  55  S.  W.  952. 

California. —  Robinson  v.  Southern  Cali- 
fornia R.  Co.,  129  Cal.  8,  61  Pac.  947. 

Indiana. —  New  York,  etc.,  R.  Co.  v.  Ham- 
mond, 132  Ind.  475,  32  N.  E.  83;  Shortle  v. 
Terre  Haute,  etc.,  R.  Co.,  131  Ind.  338,  30 
N.  E.  1084;  Shortle'  v.  Louisville,  etc.,  R.  Co., 
130  Ind.  505,  30  N.  E.  639;  Sherlock  v.  Louis- 
ville, etc.,  R.  Co.,  115  Ind.  22,  17  N.  E.  171. 

Kansas. — Atchison,  etc.,  R.  Co.  v.  Lauter- 
back,  8  Kan.  App.  15,  54  Pac.  11. 

Kentucky. — Klosterman  r.  Chesapeake,  etc., 
R.  Co.,  71  S.  W.  6,  24  Ky.  L.  Rep.  1233. 

Massachusetts. —  Whoriskey  r.  Old  Colony 
R.  Co.,  173  Mass.  432,  53  N.  E.  1004;  Sewall 
V.  Eastern  R.  Co.,  9  Cush.  5. 

New  Jersey. —  Parisen  v.  New  York,  etc., 
R.  Co.,  65  N.  J.  L.  413,  47  Atl.  477. 

New  York. —  Clark  v.  Amsterdam  Water 
Com'rs,  148  N.  Y.  1,  42  N.  E.  414  [reversing 
74  Hun  294,  26  N.  Y.  Suppl.  214] ;  Donnelly  v. 
Brooklyn,  121  N.  Y.  9,  24  N.  E.  17  ;  McCor- 
mack  V.  Brooklyn,  108  N.  Y.  49,  14  N.  E.  808 ; 
Silsbury  Mfg.  Co.  v.  State,  104  N.  Y.  562,  11 
N.  E.  264;  Sage  v.  Brooklyn,  89  N.  Y.  189; 
Erie  County  v.  Buffalo,  63  Hun  565,  18  N.  Y. 
Suppl.  635.' 

North  Carolina. — Land  v.  Wilmington,  etc., 
R.  Co.,  107  N.  C.  72,  12  S.  E.  125. 

Ohio. —  Fries  r.  Wheeling,  etc.,  R.  Co.,  56 
Ohio  St.  135,  46  N.  E.  516;  Lawrence  R.  Co. 
V.  O'Harra,  48  Ohio  St.  343,  28  N.  E.  175. 

Pennsylvania. —  Keller  v.  Harrisburg,  etc., 
R.  Co.,  151  Pa.  St.  67,  25  Atl.  84;  Delaware, 
etc.,  R.  Co.  V.  Burson,  61  Pa.  St.  369;  Forster 
V.  Cumberland  Valley  R.  Co.,  23  Pa.  St.  371. 
See  also  McClinton  v.  Pittsburg,  etc.,  R.  Co., 
66  Pa.  St.  404,  holding  that  the  statute  of 
limitations  does  not  bar  an  action  for  com- 
pensation for  subsequent  use  of  the  property. 

Texas. —  Galveston,  etc.,  R.  Co.  v.  Kinkead, 
(Civ.  App.  1900)  60  S.  W.  468;  Cunningham 
V.  San  Saba  County,  1  Tex.  Civ.  App.  480,  20 
S.  W.  941. 

Wisconsin. —  Green  Bay,  etc..  Canal  Co.  v. 


Kaukauna  Water-Power  Co.,  70  Wis.  635,  35 
N.  W.  529,  36  N.  W.  828. 

A  claim  for  damages  caused  by  the  location 
of  a  public  road  must  be  made  before  the  road 
is  opened,  so  that  the  county  or  state  may  if 
the  damages  are  too  great  change  the  location 
of  the  road  or  abandon  it  altogether.  Ferris 
V.  Ward,  9  111.  499. 

Mandamus. —  In  Pennsylvania  the  statute 
of  limitations  does  not  apply  to  a  mandamus 
proceeding  brought  against  the  county  com- 
missioners to  compel  them  to  pay  the  dam- 
ages awarded  upon  the  condemnation  of  land 
for  the  purposes  of  a  street.  Bover's  Petition, 
15  Pa.  Co.  Ct.  531. 

63.  Arkansas. —  Memphis,  etc.,  R.  Co.  v. 
Organ,  67  Ark.  84,  55  S.  W.  952. 

Illinois. —  Calumet,  etc..  Canal,  etc.,  Co.  v. 
Morawetz,  195  111.  398,  63  N.  E.  165. 

Indiana. —  Pickett  v.  Toledo,  etc.,  R.  Co., 
131  Ind.  562,  31  N.  E.  200;  Harshbarger  v. 
Midland  R.  Co.,  131  Ind.  177,  27  N.  E.  352, 
30  N.  E.  1083 ;  Midland  R.  Co.  v.  Smith,  125 
Ind.  509,  25  N.  E.  153. 

loioa. —  Fowler  v.  Des  Moines,  etc.,  R.  Co., 
91  Iowa  533,  60  N.  W.  116. 

Kansas. — Atchison,  etc.,  R.  Co.  v.  Lauter- 
back,  8  Kan.  App.  15,  54  Pac.  11. 

Kentucky. —  Louisville,  etc.,  R.  Co.  v.  Zach- 
ritz,  13  Kv.  L.'Rep.  141;  Louisville,  etc.,  R. 
Co.  t'.  Orr;  10  Ky.  L.  Rep.  677. 

Massachusetts. —  Patten  r.  Fitz,  138  Mass. 
456,  holding  that  the  right  of  action  for  dam- 
ages caused  by  the  laying  out  of  a  street  ac- 
crues to  an  abutter  at  the  time  of  the  laying 
out. 

Neio  Jersey. —  Scudder  v.  Trenton  Delaware 
Falls  Co.,  1  N.  J.  Eq.  694,  23  Am.  Dec.  756. 

Ohio. —  Strader  v.  Cincinnati,  1  Handy  446, 
12  Ohio  Dec.  (Reprint)  229. 

Pennsylvania. —  Delaware,  etc.,  R.  Co.  v. 
Burson,  61  Pa.  St.  369. 

Texas. —  Gulf,  etc.,  R.  Co.  v.  Necco,  ( Sup. 
1891)  15  S.  W.  1102;  Franklin  County  v. 
Brooks,  68  Tex.  679,  5  S.  W.  819. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§§  784,  785. 

"When  right  finally  fixed. —  While  the  owner 
may  if  he  wishes  bring  suit  at  the  time  of  the 
taking  of  his  land  in  condemnation  proceed- 
ings, his  rights  are  not  finally  fixed,  and  the 
statute  does  not  begin  to  run  against  him 
until  the  work  has  been  completed  (Brower 
V.  Philadelphia,  8  Pa.  Co.  Ct.  361),  but  where 
the  value  of  a  right  of  way  is  judicially  as- 
certained, the  finding  is  in  the  nature  of  a 
judgment,  and  the  claim  will  be  barred  if  not 
enforced  within  ten  years  thereafter  (Blair  v. 
St.  Louis,  etc.,  R.  Co.,  24  Fed.  539).  Where 
commissioners  to  assess  damages  for  land 
which  had  been  taken  by  a  railroad  company 
were  appointed  upon  application,  but  they 
never  met,  and  nothing  further  was  done  in 
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of  land  does  not  bar  the  owner  from  obtaining  by  proper  proceedings  compen- 
sation for  the  land  taken  or  injnred,  but  where  he  stands  by  without  objecting 
until  the  rights  of  the  public  or  third  persons  have  intervened,  he  is  ordinarily 
held  to  have  forfeited  every  other  remedy,  such  as  ejectment  or  injunction.^*  But 
even  where  no  such  rights  have  intervened  the  owner  may  lose  his  right  to  com- 
pensation by  long  delay  or  laches  in  seeking  to  enforce  his  remedy.^^ 

G.  Survival  of  Rig^ht  of  Action.^^  The  right  of  action  of  an  owner  of  prop- 
erty for  damages  for  the  appropriation  of  his  property  for  public  use  does  not 
abate  upon  his  death,  but  survives  to  his  personal  representative ;  ^'^  and  this  is 


the'  matter,  these  proceedings  did  not  affect 
the  running  of  the  statute  of  limitations. 
Waring  v.  Cheraw,  etc.,  R.  Co.,  16  S.  C. 
416. 

64.  Alabama. —  Cowan  v.  Southern  R.  Co., 
118  Ala.  554,  23  So.  754. 

Indiana. —  Porter  v.  Midland  R.  Co.,  125 
Ind.  476,  25  N.  E.  556;  Strickler  v.  Midland 
R.  Co.,  125  Ind.  412,  25  N.  E.  455 ;  Bravard  v. 
Cincinnati,  etc.,  R.  Co.,  115  Ind.  1,  17  N.  E. 
183. 

Kentucky. —  Mavsville,  etc.,  R.  Co.  v.  In- 
gram, 30  S.  W.  8,'  16  Ky.  L.  Rep.  853.  See 
also  Snyder  v.  Lexington,  49  S.  W.  765,  20 
Ky.  L.  Rep.  1562. 

Missouri. —  Hosher  v.  Kansas  City,  etc.,  R. 
Co.,  60  Mo.  329. 

New  York. —  See  Campbell  v.  New  York, 
etc.,  R.  Co.,  35  Misc.  497,  71  N.  Y.  Suppl. 
1105.  But  compare  Embury  v.  Connor,  2 
Sandf.  98. 

Ohio. —  Goodin  v.  Cincinnati,  etc.,  Canal 
Co.,  18  Ohio  St.  169,  98  Am.  Dec.  95. 

Pennsylvania. —  Philadelphia,  etc.,  R.  Co. 
V.  Lawrence^  10  Phila.  604. 

Texas. —  San  Antonio,  etc.,  R.  Co.  v.  Hun- 
nicutt,  18  Tex.  Civ.  App.  310,  44  S.  W. 
535. 

Wisconsin. —  Kuhl  v.  Chicago,  etc.,  R.  Co., 
101  Wis.  42,  77  N.  W.  155. 

England. —  Mold  v.  Wheatcroft,  27  Beav. 
510. 

65.  Kansas. —  Chicago,  etc.,  R.  Co.  v.  Sel- 
ders,  4  Kan.  App.  497,  44  Pac.  1012,  holding 
that  if  condemnation  proceedings  have  been 
conducted  in  strict  conformity  to  the  law, 
and  the  compensation  has  been  secured  by  a 
deposit  with  the  county  treasurer,  and  the 
ow^ner  fails  to  appeal  or  take  any  further  ac- 
tion in  the  matter  until  the  railroad  has  been 
completed  and  is  in  operation,  he  is  then 
estopped  from  maintaining  ejectment  against 
the  company. 

Massachusetts. — -  Forward  v.  Hampshire, 
etc.,  Canal  Co.,  22  Pick.  462. 

Missouri. —  Gray  v.  St.  Louis,  etc.,  R.  Co., 
81  Mo.  126.  See  also  Dietrich  v.  Murdock, 
42  Mo.  279. 

Neio  York. —  People  v.  Syracuse,  78  N.  Y. 
56 ;  Sander  v.  New  York,  etc.,  R.  Co.,  42  N.  Y. 
App.  Div.  618,  59  N.  Y.  Suppl.  127. 

Ohio. —  Columbus,  etc.,  R.  Co.  v.  Mowatt, 
35  Ohio  St.  284;  Webber  v.  Toledo,  23  Ohio 
Cir.  Ct.  237. 

Pennsylvania. —  Lucas  v.  Washington  Bor- 
ough. 2*  Pa.  Co.  Ct.  630. 

Wisconsin. —  Frey  ?/.  Duluth,  etc.,  R.  Co., 
91  Wis.  309,  64  N.  W.  1038. 
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Even  a  court  of  equity  will  refuse  to  grant 
relief  where  the  owner  has  slept  on  his  rights 
for  a  long  period  (Sommer  v.  Pacific  R.  Co., 
4  Mo.  App.  586;  Sprague  v.  Rhodes,  6  R.  1. 
56,  75  Am.  Dec.  678),  but  where  the'  time 
elapsed  has  not  been  sufficient  to  divest  the 
title  of  the  owner  by  adverse  possession, 
equity  will  enforce  his  claim  to  compensation 
as  it  does  a  vendor's  lien  (Organ  v.  Memphis, 
etc.,  R.  Co.,  51  Ark.  235,  11  S.  W.  96;  Duncan 
V.  Missouri  Pac.  R.  Co.,  22  Mo.  App.  614; 
Dargan  v.  Carolina  Cent.  R.  Co.,  113  N.  C. 
596,  18  S.  E.  653). 

Circumstances  not  showing  laches. —  ^Vliere 
a  railroad  company  filed  exceptions  to  the 
assessment  and  took  possession  of  the  land, 
but  failed  to  bring  the  proceedings  to  final 
judgment  so  as  to  dispose  of  the  exceptions, 
it  could  not  charge  the  owner  Avith  laches  in 
delaying  for  twelve  years  to  move  for  the 
issue  of  an  execution,  since  the  owner  was  the 
only  party  injured  by  the  delay.  State  v. 
Withrow,  (Mo.  Sup.  1891)  24  S.  W.  638. 
Where  a  person  Avhose  land  would  be  taken 
and  injured  by  a  raceway  had  refused  to  ac- 
cept the  amount  awarded  by  commissioners 
and  tendered  to  him,  and  given  notice  to  the 
company  that  unless  it  paid  him  what  he  was 
willing  to  receive  for  the  property  he  would 
contest  the  validity  of  its  proceedings,  it  was 
not  necessary  for  him  to  do  more  until  his 
rights  were  invaded,  and  consequently  he  did 
not  lose  his  right  to  an  injunction  restraining 
the  company  from  entering  upon  his  property, 
by  standing  by  and  seeing  the  company  snak- 
ing contracts  and  expending  large  sums  of 
money  in  the  prosecution  of  its  work  else- 
where than  on  his  property  and  taking  no 
steps  to  restrain  it.  Scudder  v.  Trenton 
Delaware'  Falls  Co.,  1  N.  J.  Eq.  694,  23  Am. 
Dec.  756.  Where  a  corporation  proposed  to 
take  land,  and  the  owner  refused  the  sum 
tendered  him  as  compensation  therefor,  giving 
notice  at  the  time  that  he  would  contest  the 
validity  of  the  corporation's  right  to  take  the 
land,  and  it  was  held  that  he  was  not  guilty 
of  laches,  because  he  did  nothing  more  until 
his  lands  were  actually  invaded.  Scudder  v. 
Trenton  Delaware  Falls  Co.,  supra. 

66.  See,  generally.  Abatement  and  Re- 
vival, 

67.  Massachusetts. —  Moore  v.  Boston,  8 
Cush.  274. 

New  J  ersey.; —  See  Columbia  Delaware 
Bridge  Co.  v.  Geisse,  35  N.  J.  L.  558,  opinion 
by  Beasley,  C.  J. 

New  York. —  See  Hirsch  v.  Manhattan  R. 
Co.,  84  N.  Y.  App.  Div.  374,  82  N.  Y.  Suppl. 
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true  whether  his  death  occurs  prior  to  the  institution  of  the  action  or  while  it  is 
pending.^ 

H.  Defenses.  Defendant  will  not  be  permitted  to  deny  its  power  to  con- 
demn the  land,^^  nor  the  actual  condemnation  ;  "'^  nor  can  it  set  up  as  a  defense  any 
mere  irregularities  in  the  proceedings."^^  The  facts  that  the  assessments  made  to 
pay  for  the  improvement  have  been  exhausted  in  paying  other  awards,  and  that 
no  additional  assessments  can  be  collected,  constitute  no  defense."^^  Where  the 
award  was  for  land  taken  in  laying  out  a  public  road,  the  fact  that  a  part  of  the 
road  has  been  vacated  cannot  be  pleaded  in  defense,  although  the  board  of  free- 
holders declared  such  part  to  be  unnecessary/^  Neither  the  repeal  nor  a  material 
moditication  of  a  statute  will  constitute  a  defense  to  an  action  for  the  money 
awarded  under  its  provisions.'^  The  fact  that  there  is  statutory  authority  for  a 
public  improvement  does  not  preclude  the  owner  from  recovering  compensation 
for  land  taken  or  damages  to  that  not  taken."^^  Tlie  fact  that  after  the  com- 
mencement by  the  owner  of  an  action  in  trespass  or  for  damages  defendant  has 
instituted  proceedings  for  condemnation  constitute  no  defense  to  such  action;''^ 
nor  does  the  fact  that  such  proceedings  have  resulted  in  its  securing  the  right  to 
appropriate  the  land."^^  It  is  also  no  defense  that  defendant  has,  subsequently  to 
the  bringing  of  the  action  against  it,  given  the  statutory  security  to  pay  the 
compensation  which  may  be  assessed."^ 

I.  Parties — l.  Who  May  Institute  Proceedings  —  a.  In  General.  In  the 
absence  of  some  statutory  enactment  to  the  contrary,  the  person  who  owned  the 
property  at  the  time  it  was  appropriated  or  injured  is  the  proper  person  to  insti- 


754,  13  N.  Y,  Annot.  Cas.  158;  Jacobson  v. 
Brooklyn  El.  R.  Co.,  22  Misc.  281,  48  N.  Y. 
Suppl."l072. 

North  Carolina. —  Howcott  r.  Warren,  29 
*  N.  C.  20. 

Virginia. —  Upper  Appomattox  County  r. 
Hardings,  11  Gratt.  1. 

The  action  should  be  brought  by  the  heirs 
at  law  and  not  by  the  executor  or  adminis- 
trator of  the  deceased  owner.  Mountz  r. 
Philadelphia,  etc.,  R.  Co.,  203  Pa.  St.  128,  52 
Atl.  15. 

68.  Phillips  V.  Middlesex  County,  122  Mass. 
258;  Darling  v.  Blackstone  Mfg.  Co.,  16  Gray 
(Mass.)  187. 

69.  Cahill  v.  District  of  Columbia,  3  Mac- 
Arthur  (D.  C.)  419. 

70.  Ragan  v.  Kansas  City,  etc.,  R.  Co.,  144 
Mo.  623,  46  S.  W.  602,  holding  that  a  rail- 
road company  cannot,  after  taking  possession 
of  a  strip  of  land  for  a  right  of  way.  laying 
ties  and  rails  thereon,  and  running  its  cars 
over  the  same  for  scv^eral  years,  enter  a  dis- 
claimer of  any  interest  in  the  land  and  aban- 
don it,  and,  when  called  upon  to  respond  in 
damages,  claim  that  it  is  only  liable  as  a 
trespasser,  and  thereby  escape  making  com- 
pensation for  appropriating  the  land  and  for 
damages  to  the  rest  of  the  lot  caused  by  such 
appropriation. 

71.  State  V.  Grand  Island,  etc.,  R.  Co.,  31 
Nebr.  209,  47  N.  W.  857. 

72.  Sage  v.  Brooklyn,  8  Abb.  N.  Cas.  (N.  Y.) 
279.  See  also  Ganson  v.  Buffalo,  2  Abb.  Dec. 
(N.  Y.)  236,  1  Keyes  (N.  Y.)  454. 

73.  Reid  v.  Wall  Tp.,  34  N.  J.  L.  275. 

74.  Balch  v.  Detroit,  109  Mich.  253,  67 
N.  W.  122 ;  People  V.  Westchester  County, 
4  Barb.  (N.  Y.)  64. 


75.  Arkansas. —  Hughey  v.  Walker,  71  Ark, 
644,  73  S.  W.  1093. 

Illinois. —  Illinois  Cent.  R.  Co.  v.  Kuehle, 
95  111.  App.  185. 

Indiana. — •  Pittsburg,  etc.,  R.  Co.  v.  Harper, 
11  Ind.  App.  481,  37  N.  E.  41. 

lotca. —  Renwick  v.  Davenport,  etc.,  R.  Co., 
49  Iowa  664. 

Massachusetts. — Lincoln  v.  Com.,  164  Mass. 
368,  41  N.  E.  489. 

New  Hampshire. —  Greenwood  v.  Wilton  R. 
Co.,  23  N.  H.  261. 

North  Carolina. —  Phillips  v.  Postal  Tel. 
Cable  Co.,  130  N.  C.  513,  41  S.  E.  1022,  89 
Am.  St.  Rep.  868. 

Pennsylvania. —  Lafean  v.  York  County,  20 
Pa.  Super.  Ct.  573. 

Wisconsin. —  Jones  v.  U.  S.,  48  Wis.  385,  4 
N.  W.  519. 

76.  Callanan  v.  Port  Huron,  etc.,  R.  Co., 
61  Mich.  15,  27  N.  W.  718;  Canton,  etc.,  R. 
Co.  V.  French,  68  Miss.  22,  8  So.  512;  Wool- 
sey  V.  New  York  El.  R.  Co.,  134  N.  Y.  323, 
30  N.  E.  387,  31  N.  E.  831 ;  Hughes  v.  Metro- 
politan El.  R.  Co.,  130  N.  Y.  14,  28  N.  E. 
765  [affirming  57  N.  Y.  Super.  Ct.  379,  8 
N.  Y.  Suppl.  535]  ;  Lawrence  v.  Metropolitan 
El.  R.  Co.,  16  Daly  (N.  Y.)  501,  12  N.  Y, 
Suppl.  546 ;  Keil  v.  Chartiers  Valley  Gas  Co., 
131  Pa.  St.  466,  19  Atl.  78,  17  Am.  St.  Rep. 
823;  McClinton  t'.  Pittsburgh,  etc.,  R.  Co., 
66  Pa.  St.  404. 

77.  Missouri,  etc.,  R.  Co.  v.  Ward,  10  Kan. 
352;  Hursh  v.  First  Div.  St.  Paul,  etc.,  R. 
Co.,  17  Minn.  439;  Renwick  v.  New  York  El. 
R.  Co.,  59  N.  Y.  Super.  Ct.  591,  15  N.  Y. 
Suppl.  149. 

78.  Missouri,  etc.,  R.  Co.  r.  Ward,  10  Kan. 
352;  Keil  v.  Chartiers  Valley  Gas  Co.,  131 
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tute  proceedings  to  recover  compensation  or  damages.*^^  Where  mortgaged  land 
is  appropriated  for  public  use,  the  mortgagor  in  whom,  the  legal  title  remains, 
and  not  the  mortgagee,  is  the  proper  person  to  institute  proceedings  for  the  assess- 
ment of  damages.^^  In  the  case  of  a  trust  the  holder  of  the  legal  title  and  not  the 
cestui  que  trust  is  the  proper  person  to  maintain  the  action. 

b.  Joint  Actions.  Several  owners  of  distinct  parcels  of  land  cannot  join  in  an 
action  for  damages  for  their  respective  holdings  ;     but  persons  holding  several  dis- 


Pa.  St.  466,  19  Atl.  78,  17  Am.  St.  Rep.  823; 
Bethlehem  South  Gas,  etc.,  Co.  v.  Yoder,  112 
Pa.  St.  136,  4  Atl.  42. 

79.  Colorado. — Walley  v.  Platte,  etc.,  Ditch 
Co.,  15  Colo.  579,  26  Pac.  129. 

Illinois. —  Illinois  Cent.  R.  Co.  v.  Ferrell, 
108  111.  App.  659. 

Iowa. —  See  Forney  v.  Ralls,  30  Iowa  559. 

Massachusetts. — Clapp  v.  Boston,  133  Mass. 
,367  (holding  that  a  mere  licensee  has  no 
right  of  action)  ;  Drury  v.  Midland  R.  Co., 
127  Mass.  571.  Compare  Pinkerton  v.  Bos- 
ton, etc.,  R.  Co.,  109  Mass.  527. 

New  Jersey. —  New  Jersey  Cent.  R.  Co.  v. 
Hetfield,  29  N.  J.  L.  206. 

New  York. —  Shepard  v.  Manhattan  R.  Co., 
169  N.  Y.  160,  62  N.  E.  151  [affirming  48 
N.  Y.  App.  Div.  452,  62  N.  Y.  Suppl.  977] ; 
Levin  v.  New  York  El.  R.  Co.,  165  N.  Y.  572, 
59  N.  E.  261 ;  Pope  v.  Manhattan  R.  Co.,  79 
N.  Y.  App.  Div.  583,  80  N.  Y.  Suppl.  316; 
Stokes  V.  Manhattan  R.  Co.,  47  N.  Y.  App. 
Div.  58,  62  N.  Y.  Suppl.  333,  30  N.  Y.  Civ. 
Proc.  177. 

North  Carolina. —  Phillips  v.  Postal  Tel. 
Cable  Co.,  130  N.  C.  513,  41  S.  E.  1022,  89 
Am.  St.  Rep.  868.  Compare  Livermon  v. 
Roanoke,  etc.,  R.  Co.,  109  N.  C.  52,  13  S.  E. 
734.    See  also  Pace  v.  Freeman,  32  N.  C.  103. 

Ohio. —  Rapp  v.  Ohio  Southern  R.  Co.,  5 
Ohio  S.  &  C.  PI.  Dec.  453,  holding  that  in 
proceedings  under  the  Ohio  statute  to  com- 
pel a  corporation  to  condemn  certain  lands 
upon  which  it  has  entered,  the  person  seek- 
ing to  compel  condemnation  proceedings  must 
be  the  owner  of  the  legal  title.  Contra, 
Cincinnati,  etc.,  R.  Co.  v.  Davis,  19  Ohio 
Cir.  Ct.  589,  10  Ohio  Cir.  Dec.  745,  hold- 
ing that  where  the  owner  transfers  his  title, 
his  right  to  any  remedy  for  the  recovery  of 
damages  is  gone  and  his  grantee  is  the  only 
person  entitled  to  bring  the  action. 

Pennsylvania. —  Arthur  v.  Pennsylvania  R. 
Co.,  27  Leg.  Int.  237. 

Teccas.— Texas  Cent.  R.  Co.  v.  Merkel,  32 
Tex.  723. 

Wisconsin. —  Walton  v.  Green  Bay,  etc.,  R. 
Co.,  70  Wis.  414,  36  N.  W.  10;  Pick  v.  Rubi- 
con Hydraulic  Co.,  27  Wis.  433  (holding  that 
a  purchaser  of  property  is  entitled  to  re- 
cover damages  which  have  been  caused  sub- 
Bequent  to  the  purchase,  but  that  the  right 
of  action  for  previous  damages  is  in  his 
grantor)  ;  Pomeroy  v.  Chicago,  etc.,  R.  Co., 
25  Wis.  641. 

United  States. —  King  v.  Southern  R.  Co., 
119  Fed.  1017. 

Leased  property. — ^Where  at  the  time  of  the 
commission  of  the  acts  complained  of  the  land 
was  rented  and  in  possession  of  a  tenant, 
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the  landlord's  right  to  recover  was  not  af- 
fected thereby,  since  for  the  purposes  of  the 
action  the  possession  of  the  tenant  was  the 
possession  of  the  landlord.  Chicago,  etc.,  R. 
Co.  V.  Patterson,  26  Ind.  App.  295,  59  N.  E. 
688. 

Judgment  creditor  not  an  owner. —  Wil- 
liams V.  Hutchinson,  etc.,  R.  Co.,  62  Kan.  412, 
63  Pac.  430,  84  Am.  St.  Rep.  408. 

Plaintiff  must  show  his  title.  Diedrich  v. 
Northwestern  Union  R.  Co.,  42  Wis.  248,  24 
Am.  Rep.  399. 

An  assignee  of  a  demand  against  a  railroad 
company  for  occupation  of  land  without  pur- 
chase or  condemnation  is  a  party  *'  interested 
in  such  land  "  within  the  meaning  of  a  stat- 
uate  which  authorizes  such  parties  to  in- 
stitute proceedings  for  condemnation  if  the 
company  fails  to  do  so.  Tucker  v.  Chicago, 
etc.,  R.  Co.,  91  Wis.  576,  65  N.  W.  515. 

Right  of  purchaser  after  construction  of 
road. —  Wliere  a  railroaa  company,  without 
condemnation  proceedings,  builds  its  road  in 
the  street,  after  a  license  from  the  city  so  to 
do  subject  to  the  rights  of  adjacent  owners, 
an  abutting  owner  may  recover  the  amount 
of  damages  accruing  year  by  year,  although 
he  did  not  own  the  property  when  the  rail- 
road was  built,  and  no  rights  against  the 
railroad  were  assigned  by  the  one  Avho  did 
then  own  it.  Hoffman  v.  Flint,  etc.,  R.  Co., 
114  Mich.  316,  72  N.  W.  167. 

80.  Farnsworth  v.  Boston,  126  Mass.  1 ; 
Vaugh  V.  Wetherell,  116  Mass.  138;  Schuyl- 
kill Nav.  Co.  V.  Thoburn,  7  Serg.  &  R.  (Pa.) 
411;  In  re  Second  St.,  1  Del.  Co.  (Pa.)  413, 
holding  that  the  mortgagee's  remedy  is  in 
equity  to  have  the  damages  impounded  and 
paid  to  him  in  satisfaction  or  reduction  of 
the  mortgage  debt.  See  also  Camden,  etc.. 
Water  Co.  v.  Ingraham,  85  Me.  179,  27  Atl. 
94;  Meacham  v.  Fitchburg  R.  Co.,  4  Cush. 
(Mass.)  291.  Contra,  Harrison  v.  Sabina, 
1  Ohio  Cir.  Ct.  49,  1  Ohio  Cir.  Dec.  30  (hold- 
ing that  a  mortgagee  may  maintain  an  action 
against  a  corporation  to  recover  damages  for 
the  conversion  of  mortgaged  property  which 
it  appropriated  without  notice)  ;  Davis  v.  La 
Crosse,  etc.,  R.  Co.,  12  Wis.  16. 

81.  Reed  v.  Hanover  Branch  R.  Co.,  105 
Mass.  303;  Davis  v.  Charles  River  Branch 
R.  Co.,  11  Cush.  (Mass.)  506;  Anderson  v. 
Rochester,  etc.,  R.  Co.,  9  How.  Pr.  (N.  Y.) 
553;  Reese  v.  Addams,  16  Serg.  &  R.  (Pa.) 
40,  holding  likewise  that  if  the  land  is 
charged  with  the  payment  of  legacies  or  is 
subject  to  other  liens  the  owner  is  a  trustee 
for  all  who  are  thus  interested. 

82.  California. — Guerkink  v.  Petaluma,  112 
Cal.  206,  44  Pac.  570. 


EMINENT  DOMAIN 


[15  Cyc]  1003 


tinct  interests  in  tlie  same  parcel  of  land  may  either  maintain  an  action  jointly,^^ 
or  proceed  separatelj.*^^ 

2.  Defendants.  If  there  are  parties  who  have  a  substantial  interest  in  the 
premises,  but  who  have  not  been  named  as  such  in  the  petition,  they  may  properly 
be  brought  in,  or  may  be  allowed  to  voluntarily  become  parties.^^  Where 
receivers  are  appointed  for  defendant  company  while  the  proceedings  are  pend- 
ing, plaintiff  is  not  bound  to  bring  them  in  ;  they  should  intervene  and  make 
defense  if  they  desire  to  do  so.^^  Where  a  railroad  mortgage  has  been  foreclosed 
and  the  property  bid  in  by  the  bondholders,  who  have  formed  a  new  corporation, 
vested  with  all  the  franchises,  powers,  and  privileges  of  the  former,  such  new 
corporation  may  properly  be  made  a  defendant  to  an  action  by  one  whose  land 
was  appropriated  by  the  old  corporation.^^ 

J.  Summons  or  Notice.  Where  proceedings  are  instituted  by  the  owner 
for  compensation  for  property  taken  for  public  use  or  for  damages  thereto,  he 
should  serve  a  summons  upon  or  give  notice  to  the  corporation  appropriating  the 
land  or  causing  the  damage,  substantially  in  the  same  manner  as  the  petitioner  is 
required  to  do  in  instituting  condemnation  proceedings.^^ 

K.  Petition  or  Complaint.  Under  the  various  statutes  allowing  compensa- 
tion for  land  appropriated  for  public  use,  or  damages  for  injury  to  land  occasioned 
by  a  public  work,  strict  rules  of  pleading  are  not  usually  applied,  and  it  is  held 
that  the  petition  or  statement  filed  by  the  owner  in  proceedings  under  the  statute 
is  sufficient,  if  the  requirements  of  the  statute  are  substantially  complied  with  in 
the  allegations  therein.  Such  petition  or  statement,  however,  should  show  how 
the  injury  was  caused,  and  that  it  falls  within  the  remedy  provided  by  the  stat- 
ute.^^    The  petition  or  complaint  should  set  forth  the  law  under  which  the  appro- 


lowa. —  Chambers  v.  Lewis,  9  Iowa  583. 
'Neio  York. —  Moran  v.  Lydecker,  27  Hun 
582. 

Ohio. —  Harrison  v.  Pike,  7  Ohio  Dec.  (Re- 
print) 603,  4  Cine.  L.  Bui.  156. 

Virginia. —  Norfolk,  etc.,  R.  Co.  v.  Smoot, 
81  Va.  495. 

Wisconsin. —  Younkin  v.  Milwaukee  Light, 
^tc,  R.  Co.,  112  Wis.  15,  87  N.  W.  861. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  793. 

Injunction  proceedings. —  Owners  of  sepa- 
rate tracts  which  will  be  permanently  in- 
jured by  a  contemplated  public  improvement 
may  unite  to  enjoin  tlie  improvements.  Guer- 
kink  V.  Petaluma,  112  Cal.  306,  44  Pac.  570. 

83.  Moor  V.  ShaAV,  47  Me.  88 ;  Reed  v.  Han- 
o^er  Branch  R.  Co.,  105  Mass.  303;  Merri- 
mack River  Locks,  etc.  v.  Nashua,  etc.,  R. 
€orp.,  10  Cush.  (Mass.)  385;  Ashby  v.  East- 
ern R.  Co.,  5  Mete.  (Mass.)  368,  38  Am.  Dec. 
426;  Getz  v.  Philadelphia,  etc.,  R.  Co.,  105 
Pa.  St.  547;  Harrisburg,  etc.,  R.  Co.  v. 
Bucher,  7  Watts  (Pa.)  33;  Colcough  v.  Nash- 
ville, etc.,  R.  Co.,  2  Head  (Tenn.)  171. 

84.  Massachusetts. —  Watuppa  Reservoir 
Co.  V.  Fall  River,  134  Mass.  267;  Dwight  v. 
Hampden  County  Com'rs,  7  Cush.  533. 

Neiv  York. —  Korn  v.  New  York  El.  R.  Co., 
129  N.  Y.  648,  29  N.  E.  1032  [affirming  13 
N.  Y.  Suppl.  514];  Storms  v.  Manhattan  R. 
Co.,  77  N.  Y.  App.  Div.  94,  79  N.  Y.  Suppl. 
60. 

North  Carolina. —  Hill  v.  Glendon,  etc., 
Min.,  etc.,  Co.,  113  N.  C.  259,  18  S.  E.  171. 

Pennsylvania. —  Reading  R.  Co.  v.  Boyer, 
13  Pa.  St.  496,  holding  that  a  tenant  for  "life 
may  sue  without  joining  the  remainder-man. 


Tennessee. —  Colcough  v.  Nashville,  etc.,  R. 
Co.,  2  Head  171. 

But  compare  Tucker  v.  Campbell,  36  Me. 
346. 

85.  Davidson  v.  Boston,  etc.,  R.  Co.,  3 
Cush.  (Mass.)  91;  Matter  of  Munson,  9  N.  Y. 
St.  126;  Hill  v.  Glendon,  etc.,  Min.,  etc.,  Co., 
113  N.  C.  259,  18  S.  E.  171. 

A  mortgagee  may  be  made  a  defendant  af- 
ter he  has  entered  on  the  mortgaged  prem- 
ises and  caused  a  tenant  thereof  to  attorn  to 
him.  Abbott  V.  Upham,  13  Mete.  (Mass.) 
172. 

86.  Mercantile  Trust  Co.  v.  Pittsburg, 
etc.,  R.  Co.,  29  Fed.  732. 

87.  Drury  v.  Midland  R.  Co.,  127  Mass. 
571. 

88.  Cairo,  etc.,  R.  Co.  v.  Trout,  32  Ark.  17; 
Columbus,  etc.,  R.  Co.  v.  Richardson,  7  Ind. 
543;  In  re  Hinckley,  15  Pick.  (Mass.)  447. 

Suflficiency  of  notice  of  claim. —  See  Dickin- 
son County  V.  Hogan,  39  Kan.  606,  18  Pac. 
611. 

89.  Georgia. —  See  Bibb  County  v.  Reese, 
115  Ga.  346,  41  S.  E.  636,  holding  that  in 
an  action  against  a  county  for  damages  sus- 
tained by  a  change  in  the  grade  of  a  road,  the 
complaint  must  allege  that  such  change  was 
made  under  the  authority  of  the  officers  of 
the  county,  and  that  they  were  authorized 
by  law  to  do  the  work. 

Illinois. —  To^vnsend  v.  Chicago,  etc.,  R.  Co., 
91  HI.  545,  holding  that  it  was  not  an  ob- 
jection to  the  petition  that  it  asked  that  the 
commissioners  determine  the  damages  which 
the  owner  "  will  sustain,"  whereas  the  stat- 
ute required  them  to  ascertain  damages 
which  the  owners  "  have  sustained,"  as  the 
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priating  party  claims  the  right  to  the  appropriation,^*^  allege  the  facts  as  to  the 
taking,^^  and  the  ownership  of  the  land,^^  describe  the  land  with  sufficient  precision 
to  enable  the  appraisers  to  locate  it,^^  and  show  a  state  of  facts  entitling  the  plain- 
tiff or  petitioner  to  compensation  for  damages.^^  Special  damages  must  be 
pleaded.^^  It  is  not  necessary  that  the  petition  or  complaint  shall  negative  the 
institution  of  condemnation  proceedings,^^  nor  that  it  should  allege  that  plaintiff 
has  demanded  compensation  and  that  defendant  has  refused  to  pay  same,^^  nor 
set  forth  in  detail  all  the  elements  of  damages  claimed.^^ 

L.  Plea  OP  Answer.  Defendant's  plea  or  answer  may  set  up  any  defense  it 
may  have  to  the  owner's  action,  such  as  accord  and  satisfaction,^^  subject  of  course 
to  the  rule  against  duplicity ;  ^  but  it  cannot  aver  that  the  balance  of  plaintiff's 
land  will  be  enhanced  by  the  improvement,  where  plaintiff's  claim  for  damages  to 


statute  intended  the  damages  to  be  as  well 
for  the  occupation  to  continue  as  for  that 
already  begun.  See  also  People  v.  Davis,  93 
111.  133,  holding  that  the  petition  is  insuffi- 
cient if  it  does  not  show  what  acts  were  done 
to  lay  out  the  highway,  but  simply  describes 
the  road  as  on  the  center  section  line  of  the 
township. 

Indiana. —  Church  v.  Grand  Rapids,  etc., 
R.  Co.,  70  Ind.  161;  Indianapolis,  etc.,  R.  Co. 
V.  Newsom,  54  Ind.  121;  Martinsville,  etc., 
R.  Co.  V.  Bridges,  6  Ind.  400. 

Massachusetts. —  Wilbur  v.  Taunton,  123 
Mass.  522. 

Pennsylvania. — Union  Canal  Co.  v.  O'Brien, 
4  Rawle  358. 

South  Carolina. —  Aull  v.  Columbia,  etc.,  R. 
Co.,  42  S.  C.  431,  20  S.  E.  302. 

90.  Bibb  County  v.  Reese,  115  Ga.  346,  41 
S.  E.  636;  Indianapolis,  etc.,  R.  Co.  v.  New- 
som,  54  Ind.  121. 

91.  Indianapolis,  etc.,  R.  Co.  v.  Newsom, 
54  Ind.  121;  Hartley  v.  Keokuk,  etc.,  R.  Co., 
85  Iowa  455,  52  N.  W.  352;  In  re  Quigley, 
3  Penr.  &  W.  (Pa.)  139;  Ryan  v.  Pennsyl- 
vania Schuylkill  Valley  R.  Co.,  2  Montg.  Co. 
Rep.  (Pa.)  31. 

Petition  alleging  taking  without  owner's 
consent  sufficient. —  Aull  v.  Columbia,  etc.,  R. 
Co.,  42  S.  C.  431,  20  S.  E.  302. 

92.  Pittsburgh,  etc.,  R.  Co.  v.  Harper,  11 
Ind.  App.  481,  37  K  E.  41  (holding,  like- 
wise, that  a  complaint  is  not  bad  for  insuffi- 
ciency of  allegation  as  to  ownership,  although 
such  allegation  is  in  the  present  tense,  if  it 
states  that  plaintiff  claimed  title,  and  the 
day  before  the  alleged  entry  notified  defend- 
ant thereof,  and  tnat  he  would  claim  dam- 
ages) ;  Plymouth  v.  Plymouth  County  Com'rs, 
16  Gray  (Mass.)  341. 

93.  Indianapolis,  etc.,  R.  Co.  v.  Newsom, 
54  Ind.  121;  Pittsburgh,  etc.,  R.  Co.  v.  Har- 
per, 11  Ind.  App.  481,  37  N.  E.  41;  ^tna 
Mills  V.  Waltham,  126  Mass.  422.  See  also  Cox 
V.  Mason  City,  etc.,  R.  Co.,  77  Iowa  20,  41 
N.  W.  475,  holding  that  the  proper  descrip- 
tion in  a  petition  of  certain  lots  appropriated 
by  the  railroad  did  not  limit  the  petitioner's 
claim  to  damages  to  the  particular  lots  de- 
scribed, and  that  he  was  entitled  to  recover 
the  damages  suffered  by  the  whole  tract. 

Land  should  be  described  by  metes  and 
bounds.  Central  R.  Co.  v.  Merkel,  32  Tex. 
723. 
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94.  Neal  v.  Posey  County,  12  Ind.  App. 
533,  40  N.  E.  708. 

95.  Wampach  v.  St.  Paul,  etc.,  R.  Co.,  21 
Minn.  364 ;  Mattlage  v.  New  York  El.  R.  Co., 
17  N.  Y.  Suppl.  536;  Bridgers  v.  Purcell,  23 
N.  C.  232. 

96.  Hennesy  v.  St.  Paul,  etc.,  R.  Co.,  30 
Minn.  55,  14  N.  W.  269  (holding  that  if  any 
such  right  has  been  acquired,  it  is  purely  a 
matter  of  defense)  ;  Molitor  v.  First  Div. 
St.  Paul,  etc.,  R.  Co.,  14  Minn.  285;  Gray 
V.  First  Div.  St.  Paul,  etc.,  R.  Co.,  13  Minn. 
315.  Seo  also  Hartley  v.  Keokuk,  etc.,  R, 
Co.,  85  Jowa  455,  52  N.  W.  352. 

97.  Chicago,  etc.,  R.  Co.  v.  Patterson,  26 
Ind.  App.  295,  59  N.  E.  688;  Hill  v.  Glen- 
don,  etc.,  Min.,  etc.,  Co.,  113  N.  C.  259,  18 
S.  E.  171.  See  also  Stone  v.  Heath,  135  Mass. 
561. 

98.  In  re  Chew  St.,  1  Leg.  Gaz.  (Pa.)  19. 

99.  State  v.  Essex  County  Public  Road  Bd., 
40  N.  J.  L.  138  (holding  that  a  plea  that 
as  compensation  for  the  taking  of  a  dam 
a  new  dam  was  erected  and  accepted  by  the 
relator  in  full  satisfaction  of  all  his  claims 
is  good  as  a  plea  of  accord  and  satisfaction)  ; 
Searle  v.  Lead,  10  S.  D.  312,  73  N.  W.  101, 

39  L.  R.  A.  345  (holding  that  a  mere  denial 
by  defendant  that  plaintiff  would  suffer  any 
damages,  without  denying  fully  and  specifi- 
cally all  the  equities  of  an  appeal,  does  not 
justify  the  vacation  of  an  injunction  order). 

In  mandamus  by  a  landowner  whose  dam 
has  been  taken  down  by  a  public  road  board, 
for  the  appointment  of  appraisers,  a  plea  that 
the  dam  was  taken  down  by  leave  and  li- 
cense of  the  relator  is  bad,  as  his  consent  is 
immaterial  in  such  proceeding.  State  v.  Es- 
sex County  Public  Road  Bd.,  40  N.  J.  L.  138. 

Denial  of  insolvency  in  suit  to  enjoin. — 
Where,  in  a  suit  to  enjoin  a  city  from  taking 
up  a  sidewalk  in  front  of  plaintiff's  prem- 
ises, it  was  alleged  that  the  contractors  were 
non-residents,  had  no  property  in  the  state, 
and  were  unable  to  respond  to  a  judgment, 
and  the  answer  admitted  their  non-residence 
and  that  they  had  no  substantial  property  in 
the  state  but  denied  their  inability  to  pay 
any  judgment,  the  denials  are  insufficient  to 
warrant  a  dissolution  of  an  injunction  re- 
straining the  work.  Niehaus  v.  Cooke,  134 
Ala.  223,  32  So.  728. 

1.  State  V.  Essex  County  Public  Road  Bd., 

40  N.  J.  L.  138,  holding  a  plea  setting  up  a 
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such  part  of  the  land  was  stricken  out.^  In  an  action  of  trespass  the  plea  or 
a-nswer  maj  be  either  in  the  form  of  a  denial^  or  a  jnstitication.'^  If  in  justilica- 
tion  it  should  aver  compliance  with  all  conditions  precedent,  as  required  bj 
statute ;  ^  but  not  conditions  subsequent  to  the  right  of  entry.®  In  an  action  to 
assess  value  after  condemnation  it  is  not  necessary  for  defendant  to  plead  the  stat- 
ute under  which  the  j^roperty  was  condemned.'*'  Aliy  outstanding  interest  or  any 
assignment  entitling  any  party  other  than  plaintiff  to  recover  damages  should  be 
pleaded  in  the  answer.^  Any  special  defense  growing  out  of  charter  or  statutory 
provisions  must  be  specially  pleaded.^  . 

M.  Issues  and  Proof.  In  an  action  by  the  landowner  against  the  party 
or  company  who  has  taken  or  sought  to  condemn  his  property,  evidence 
may  be  introduced  and  a  decision  had  only  on  issues  raised  by  the  complaint^" 


former  assessment  for  taking  the  same  pro'p- 
«rty  and  also  an  acceptance  of  the  award 
found  as  compensation  bad  for  duplicity. 
Pleading  generally  see  Pleading. 

2.  Travis  Countv  r.  Trogden,  (Tex.  Civ. 
App.  1895)  29  S.  W.  405. 

3.  Pumpellv  r.  Green  Bav,  etc.,  Canal  Co., 
13  Wall.  (U.  S.)  166,  20  L.'ed.  557. 

4.  Crawfordsville,  etc.,  R,  Co.  r.  Wright,  5 
Ind.  252  (holding  that  the  defense  of  justifi- 
cation must  be  specially  pleaded)  ;  Pumpelly 
V.  Green  Bav,  etc.,  Canal  Co.,  13  Wall.  (U.  S.) 
166,  20  L.  ed.  557. 

5.  Little  Rock,  etc.,  R.  Co.  r.  Dyer,  35  Ark. 
.360;  Bloodgood  v.  Mohawk,  etc.,*  R.  Co.,  18 
Wend.  (N.  Y.)  9,  31  Am.  Dec.  313  [revers- 
ing 14  Wend.  51]  ;  Norton  r.  Peck,  3  Wis. 
714  (holding  that  a  plea  justifying  the  tak- 
ing of  land  for  a  highway  is  bad  if  it  omits 
to  set  forth  that  any  damages  were  awarded  or 
compensation  made  for  such  taking  according 
to  the  constitution)  ;  Thien  v.  Voegtlander,  3 
Wis.  461  (holding  that  a  plea  justifying  a 
flowing  of  land  by  virtue  of  an  act  authoriz- 
ing defendant  to  make  a  mill-dam  is  bad  for 
want  of  an  averment  that  compensation  was 
made  therefor  under  the  act)  ;  Pumpelly  v. 
•Green  Bay,  etc.,  Canal  Co.,  13  Wall.  (U.  S.) 
166,  20  L.  ed.  557. 

Facts  on  which  the  court  could  construe  the 
statute  providing  for  certain  requirements 
should  be  alleged.  Pumpelly  v.  Green  Bay, 
etc.,  Canal  Co.,  13  Wall.  (U.  S.)  166,  20 
L.  ed.  557. 

Absence  of  notice. —  A  plea  justifying  the 
€ntry  under  proceedings  in  which  notice  was 
not  given  to  the  owner  is  insufficient  to  bar 
the  action.  Peoria,  etc.,  R.  Co.  V.  Warner, 
61  111.  52. 

Presenting  petition. —  An  averment  in  the 
plea  that  there  was  a  disagreement  between 
plaintiff  and  defendant  as  to  the  price  of  the 
land  and  that  while  such  disagreement  ex- 
isted a  certain  judge  "  on  the  petition  of 
<lefendants  in  writing  duly  issued  and  de- 
livered his  warrant,"  etc.,  is  a  sufficient  aver- 
ment of  the  presenting  of  the  petition.  Pollv 
r.  Saratoga,  etc.,  R.  Co.,  9  Barb.  (N.  Y.') 
449. 

Naming  jurors. —  Where  the  company's 
charter  directs  that  in  case  of  a  disagree- 
ment between  the  company  and  the  owner  of 
any  land  taken  for  the  improvement  a  jury 
shall  be  selected  to  appraise  the  damages,  it 


is  not  necessary  for  the  company  in  its  plea 
to  set  out  the  names  and  places  of  abode  of 
the  jurors  drawn,  but  it  is  sufficient  to  men- 
tion the  names  of  those  who  were  actually 
sworn.  Polly  v.  Saratoga,  etc.,  R.  Co.,  9 
Barb.  (N.  Y.)  449. 

6.  Bloodgood  V.  Mohawk,  etc.,  R.  Co.,  14 
Wend.  (N.  Y.)  51  [reversed  on  other  grounds 
in  18  Wend.  9,  31  Am.  Dec.  313]. 

7.  Emery  v.  Boston  Terminal  Co.,  178  Mass. 
172,  59  N.  E.  763,  86  Am.  St.  Rep.  473. 

8.  Daley  v.  St.  Paul,  7  Minn.  390. 

9.  Crawfordsville,  etc.,  R.  Co.  v.  Wright,  5 
Ind.  252;  People  v.  Myers,  73  Hun  (N.  Y.) 
43,  25  N.  Y.  ISuppl.  1034;  McKeoin  v.  North- 
ern Pac.  R.  Co.,  45  Fed.  464. 

10.  Illinois  Cent.  R.  Co.  v.  Smith,  61  S.  W. 
2,  22  Ky.  L.  Rep.  1655;  Spencer  v.  St.  Paul, 
etc.,  R.  Co.,  22  Minn.  29;  Missouri,  etc.,  R. 
Co.  V.  O'Connor,  (Tex.  Civ.  App.  1899)  51 
S.  W.  511. 

A  complaint  which  alleges  an  injury  to  sev- 
eral parcels  of  property  as  a  whole  does  not 
entitle  the  owner  to  an  injunction  upon  a 
showing  merely  of  injury  to  a  separate  par- 
cel, but  only  upon  a  showing  that  their  col- 
lective value  is  affected.  Rich  v.  Manhattan 
R.  Co.,  19  N.  Y.  Suppl.  543.  And  see  Sperb 
V.  Metropolitan  El.  R.  Co.,  137  N.  Y.  596,  33 
N.  E.  319  [reversing  60  N.  Y.  Super.  Ct.  347, 
17  N.  Y.  Suppl.  469]. 

Constitutionality  of  power. —  An  action  to 
recover  damages  for  destroying  communica- 
tions between  different  parts  of  plaintiff's 
land,  by  taking  land  for  an  improvement, 
proceeds  on  the  ground  that  the  power  con- 
ferred was  transcended  or  abused  and  not 
that  the  land  was  unlawfully  taken  and  there- 
fore presents  no  issue  as  to  the  constitutional- 
ity of  the  power.  Mason  v.  Kennebec,  etc.,  R. 
Co.,  31  Me.  215. 

Under  a  petition  alleging  that  plaintiffs  are 
the  joint  owners  in  equal  interest  of  the 
land,  it  cannot  be  shown  that  the  one  of 
them  whose  claim  is  not  barred  by  limita- 
tions owns  more  than  half  the  land,  entitling 
her  to  more  than  half  the  damages  to  the 
entire  tract.  Missouri,  etc.,  R.  Co.  v.  O'Con- 
nor, (Tex.  Civ.  App.  1899)  51  S.  W. 
511. 

On  the  issue  of  damages  to  property  from 
the  construction  of  a  railroad  it  cannot  be 
shown  that  the  city,  although  it  had  graded 
other  streets  contiguous  to  it,  had  not  graded 
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or  answer.^^  Tims  in  an  action  for  damages  the  owner  cannot  introduce  evidence 
of  damages  which  did  not  result  from  the  injuries  specified  in  his  complaint  or 
from  anything  necessarily  incident  to  them.^^ 

N.  Evidence — l.  Presumptions.  In  trespass  against  a  railroad  company  for 
using  land  as  a  right  of  way  it  will  be  presumed  that  the  condemnation  proceed- 
ings were  regular.^^  Where  a  railroad  company  is  authorized  by  law  to  lay  a 
double  track  with  proper  and  necessary  switches  and  turnouts  in  the  streets  of  a 
city,  the  presumption  is  that  a  switch,  turnout,  and  side-track  laid  down  by  the 
company  are  necessary  and  proper  and  the  burden  is  upon  the  owner  of  a  lot 
abutting  on  the  street  to  establish  an  averment  to  the  contrary.^* 

2.  Burden  of  Proof.  In  an  action  or  proceeding  by  the  owner  of  property 
claimed  to  have  been  appropriated  or  damaged,  the  burden  is  upon  him  to  show 
all  the  facts  necessary  to  the  relief  sought,  such  as  his  title  to  the  property,^^ 
especially  where  this  is  denied,^^  the  location  of  the  road,^'^  that  the  land  has  been 
regularly  condemned  or  at  least  physically  appropriated,^^  actual  damage  result- 
ing from  the  railroad  or  other  work,'^^  that  there  has  been  no  tender  or  payment 
of  damages  for  lands  appropriated,^^  and  the  existence  of  an  ordinance  for  the 
opening  of  a  street  for  which  damages  are  claimed.^^    But  a  landowner  seeking 


the  one  in  front  of  it,  on  account  of  the  rail- 
road. Missouri,  etc.,  R.  Co.  v.  O'Connor, 
(Tex.  Civ.  App.  1899)  51  S.  W.  511. 

11.  Harrington  v.  St.  Paul,  etc.,  R.  Co.,  17 
Minn.  215  (holding  that  in  an  action  to  en- 
join the  operation  of  an  improvement  and 
for  damages  the  condemning  company  could 
not  prove  that  plaintiff  sold  part  of  the  land 
after  commencement  of  suit  without  alleging 
the  same  by  supplemental  answer)  ;  Seeley 
V.  Amsterdam,  54  N.  Y.  App.  Div.  9,  66  N.  Y. 
Suppl,  221 ;  Storm  v.  New  York,  etc.,  R.  Co., 
83  Hun  (N.  Y.)  86,  31  N.  Y.  Suppl.  370 
[affirmed  in  159  N.  Y.  538,  53  N.  E.  1132]; 
Dallas  V.  Beeman,  18  Tex.  Civ.  App.  335,  45 
S.  W.  626;  Smith  v.  Gk>uld,  59  Wis.  631,  18 
N.  W.  457  (holding  that  in  an  action  of  tort 
by  the  landowner,  it  is  error  to  exclude  testi- 
mony showing  justification  of  defendants  by 
legislative  authority,  where  the  same  is  set 
up  in  the  answer ) . 

The  direction  in  an  interlocutory  judgment 
sustaining  a  demurrer  to  defendant's  answer 
for  entry  of  final  judgment  on  defendant's 
failure  to  serve  an  amended  answer  and  pay 
costs  is  erroneous  where  the  answer  contains 
a  general  denial  which  leaves  an  issue  to  be 
disposed  of.  Seeley  v.  Amsterdam,  54  N.  Y. 
App.  Div.  9,  66  N.  Y.  Suppl.  221. 

In  ejectment  against  a  railway  company  to 
recover  land  taken  without  compensation  de- 
fendant cannot  claim  equitable  title  where 
none  was  pleaded  in  the  answer.  Pfaender 
V.  Chicago,  etc.,  R.  Co.,  86  Minn.  218,  90 
N.  W.  393. 

12.  Indiana  Cent.  R.  Co.  v.  Hunter,  8  Ind. 
74 ;  Spencer  v.  St.  Paul,  etc.,  R.  Co.,  22  Minn. 
29;  Wampach  v.  St.  Paul,  etc.,  R.  Co.,  21 
Minn.  364 ;  Mattlage  v.  New  York  El.  R.  Co., 
17  N.  Y.  Suppl.  536. 

Where  no  question  is  raised  as  to  the  in- 
sufficiency of  the  averments  in  the  complaint, 
acts  and  circumstances  accompanying  and 
characterizing  the  alleged  trespass  and  their 
natural,  proximate  results  may  be  shown 
by  competent  evidence,  as  may  also  improper 
conduct  of  the  wrong-doer,  as  constituting 
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part  of  the  injury.  Spencer  v.  St.  Paul,  etc., 
R.  Co.,  22  Minn.  29. 

13.  Galena,  etc.,  R.  Co.  v.  Pound,  22  IlL 
399. 

14.  Carson  v.  Central  R.  Co.,  35  Cal.  325.. 

15.  Schechter  v.  Denver,  etc.,  R.  Co.,  8 
Colo.  App.  25,  44  Pac.  761  (holding  that 
in  an  action  to  recover  damages  to  the  fee 
value  of  property  abutting  on  a  street  over 
which  defendant's  road  extends,  plaintiff,  in 
order  to  sustain  his  action,  must  show  fee- 
simple  title  to  the  premises,  and  in  default 
of  such  proof  a  nonsuit  is  properly  granted)  ; 
Walttemeyer  v.  Wisconsin,  etc.,  R.  Co.,  71 
Iowa  626,  33  N.  W.  140  (holding  that  where 
a  railroad  takes  and  uses  land  outside  its 
condemned  right  of  way  it  is  necessary  for 
plaintifi",  claiming  damages  for  a  permanent 
injury  to  the  freehold,  to  prove  an  absolute 
freehold  title  in  himself,  and  not  merely  pos- 
session, as  in  the  case  of  trespass  to  a  pos- 
sessory right ) . 

16.  Fuller  v.  Elizabeth  City,  118  N.  C.  25,. 
23  S.  E.  922. 

17.  Jackson  v.  Dines,  13  Colo.  90,  21  Pac. 
918. 

18.  Lesieur  t\  Custer  County,  61  Nebr.  612, 
85  N.  W.  892. 

19.  Cook  V.  Chicago,  etc.,  R.  Co.,  83  Iowa 
278,  49  N.  W.  92. 

20.  Beck  V.  Brooklyn  El.  R.  Co.,  87  Hun 
(N.  Y.)  30,  33  N.  Y.  Suppl.  764,  holding 
that  where  the  evidence  shows  that  plaintiff's 
premises  abutting  on  defendant's  elevated 
railroad  have  increased  in  value  since  the  road 
was  built,  plaintiff,  cannot  recover  for  dam- 
ages to  such  premises  caused  by  construction 
and  operation  of  the  road,  unless  he  shows 
that  there  has  been  a  general  advance  in  the 
value  of  property  in  the  neighborhood,  not 
attributable  to  defendant's  road,  of  which 
plaintiff  was  deprived  by  the  construction  of 
the  road. 

21.  New  Albany  v.  Endres,  143  Ind.  192, 
42  N.  E.  683. 

22.  Akers  Philadelphia,  4  Phila.  (Pa.) 
56,  holding  further  that  the  absence  of  such 
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compensation  for  land  already  taken  need  not  prove  the  necessity  of  tlie  taking.'^^ 
The  appropriating  party  has  the  burden  of  proving  matters  on  which  it  specifi- 
cally depends  in  defense,^"^  as  for  example  special  benefits  resulting  from  the  con- 
struction of  the  railroad,^^  that  due  compensation  has  been  made  for  the  easement 
appropriated,^^  or  that  the  alleged  trespass  is  justihed  by  an  authorized  location  of 
the  railroad  upon  the  land.^  Where  the  consent  of  plaintiff  is  set  lip  defendant 
must  show  that  the  structure  is  such  as  is  covered  by  such  consent.^^ 

3.  Admissibility  —  a.  In  General.  The  general  rules  as  to  the  admissibility  of 
evidence,  its  relevancy,  and  tlie  like,^^  govern  in  actions  or  proceedings  by  a  land- 
owner based  on  the  appropriation  or  damaging  of  his  property  for  public  use.^^ 

b.  Title.    In  order  to  show  his  title  plaintiff  may  show  in  evidence  a  decree  in 


evidence  cannot  be  supplied  by  evidence  that 
viewers  were  appointed,  and  that  damages 
were  assessed,  and  that  an  award  was  made 
to  plaintiff. 

23.  Babcock  v.  Chicago,  etc.,  R.  Co.,  107 
Wis.  280,  83  N.  W.  316,  81  Am.  St.  Rep. 
845. 

24.  See  Mattlage  v.  New  York  El.  R.  Co., 
14  Misc.  (N.  Y.)  291,  35  N.  Y.  Suppl.  704; 
Missouri,  etc.,  R.  Co.  v.  Austin,  (Tex.  Civ. 

App.  1897)  40  S.  W.  35. 

25.  Pochila  v.  Calvert,  etc.,  R.  Co.,  31  Tex. 
Civ.  App.  398,  72  S.  W.  255,  holding  that  the 
burden  is  on  the  railroad  to  show  to  what 
extent  the  special  benefits  affect  the  prop- 
erty. 

26.  Watson  v.  Metropolitan  El.  R.  Co.,  57 
N.  Y.  Super.  Ct.  364,  8  N.  Y.  Suppl.  533,  so 
holding  in  an  action  by  an  abutting  owner  to 
restrain  an  elevated  railway  company  from 
appropriating  and  using  plaintiff's  easement 
in  the  street. 

27.  Hazen  v.  Boston,  etc.,  R.  Co.,  2  Gray 
(Mass.)  574. 

28.  Unangst's  Appeal,  55  Pa.  St.  128,  hold- 
ing that  where  in  a  bill  in  equity  to  enjoin 
a  company  from  constructing  their  railroad 
on  plaintiff's  land,  defendants  claimed  a  right 
to  enter  and  build  by  permission  of  plaintiff, 
given  substantially  as  follows :  "  If  you  go 
down  there  on  the  other  side,  and  do  my 
house  no  harm,  and  make  the  road  high 
enough  on  this  side  not  to  interfere  with  my 
water  power,  go  on,"  the  burden  was  on  de- 
fendants to  prove  the  estimate  of  height  al- 
leged, and  that  the  height  in  fact  did  no 
injury. 

29.  See,  generally.  Evidence. 

30.  Evidence  held  admissible  see  St.  Louis, 
etc.,  R.  Co.  v.  Needles,  85  111.  462 ;  St.  Louis, 
etc.,  R.  Co.  V.  Capps,  72  111.  188;  Galena, 
etc.,  R.  Co.  V.  Pound,  22  111.  399;  Westcott 
V.  New  York,  etc.,  R.  Co.,  152  Mass.  465,  25 
N.  E.  840 ;  Adams  v.  Saratoga,  etc.,  R.  Co., 
10  N.  Y.  328  [reversing  11  Barb.  414];  Em- 
bury V.  Conner,  3  N.  Y.  511,  53  Am.  Dec.  325; 
Lewis  V.  St.  Paul,  etc.,  R.  Co.,  5  S.  D.  148, 
58  N.  W.  580,  holding  that  where  an  award 
in  condemnation  proceedings  taken  by  the 
railway'  company  to  obtain  a  right  of  way 
has  been  introduced  in  evidence  by  defendant, 
in  ejectment  by  the  landowner,  plaintiff  may 
introduce  the  written  order  of  the  judge  ap- 
pointing commissioners,  for  the  purpose  of 
showing  that  one  of  the  persons  who  signed 


the  award  was  not  appointed  by  the  judge. 

Evidence  held  not  admissible  see  the  fol- 
lowing cases: 

Illinois. —  Chicago  v.  Jackson,  196  111.  496, 
63  N.  E.  1013,  1035  [affirming  88  111.  App. 
130]  ;  Chicago,  etc.,  R.  Co.  v.  McGinnis,  79 
111.  269. 

Indiana. —  Lane  v.  Miller,  17  Ind.  58. 

Massachusetts. —  Newton  v.  Agricultural 
Branch  R.  Corp.,  15  Gray  27. 

Michigan. —  Taylor  v.  Bay  City  St.  R.  Co., 
101  Mich.  140,  59  N.  W.  447. 

Minnesota. —  Pfaender  v.  Chicago,  etc.,  R. 
Co.,  86  Minn.  218,  90  N.  W.  393. 

Missouri. —  Doyle  v.  Kansas  City,  etc.,  R. 
Co.,  113  Mo.  280,  20  S.  W.  970. 

Neiv  York. —  Wagner  v.  Metropolitan  El.  R. 
Co.,  104  N.  Y.  665,  10  N.  E.  535;  Lahr  v. 
Metropolitan  El.  R.  Co.,  104  N.  Y.  268,  10 
N.  E.  528;  Laue  v.  Metropolitan  El.  R.  Co., 
69  N.  Y.  App.  Div.  231,  74  N.  Y.'  Suppl.  595 
(holding  that  in  an  action  to  enjoin  the 
operation  of  an  elevated  steam  railroad,  where 
damages  are  to  be  allowed,  the  passage  of  a 
resolution  by  the  stock-holders  of  the  com- 
pany to  change  the  motive  power  from  steam 
to  electricity  is  not  competent  to  show  that 
the  company  is  actually  engaged  in  making 
such  change)  ;  Metropolitan  Sav.  Bank  v. 
New  York  El.  R.  Co.,  21  N.  Y.  Suppl.  286. 

North  Carolina. —  Hodges  v.  Western  Union 
Tel.  Co.,  133  N.  C.  225,  45  S.  E.  572,  holding 
that  in  an  action  by  a  landowner  against  a 
telegraph  company  for  damages  because  of 
the  erection  of  poles  on  the  right  of  w^ay 
granted  to  a  railroad,  evidence  that  the  tele- 
graph line  was  necessary  to  the  operation  of 
the  road  is  immaterial. 

Pennsylvania. —  Bigelow  v.  Pittsburg,  189 
Pa.  St.  455,  42  Atl.  110;  Smith  v.  Pennsyl- 
vania Schuylkill  Valley  R.  Co.,  141  Pa.  St. 
68,  21  Atl.  505;  Auman  v.  Philadelphia,  etc., 
R.  Co.,  133  Pa.  St.  93,  20  Atl.  1059;  Duke 
V.  Baltimore,  etc.,  R.  Extension  Co.,  129  Pa. 
St.  422,  18  Atl.  566. 

Texas. —  Parker  v.  Ft.  Worth,  etc.,  R.  Co., 
84  Tex.  333,  19  S.  W.  518;  St.  Louis,  etc.,  R. 
Co.  V.  Grayson  County,  31  Tex.  Civ.  App.  611, 
73  S.  W.  64;  Pochila  v.  Calvert,  etc.,  R.  Co., 
31  Tex.  Civ.  App.  398,  72  S.  W.  255;  Mis- 
souri, etc.,  R.  Co.  V.  O'Connor,  (Civ.  App. 
1899)  51  S.  W.  511;  Galveston,  etc.,  R.  Co. 
V.  Baudat,  18  Civ.  App.  595,  45  S.  W.  939. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain,'* 
§  804. 
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partition  under  which  he  claims,^^  or  a  lease  under  which  he  holds,^^  or  he  may 
establish  his  title  by  proof  of  adverse  possession. 

e.  Value.  The  value  of  property  may  be  shown  not  only  when  it  is  appropri- 
ated, but  also  as  bearing  on  the  proper  compensation  for  injury  to  an  easement;^ 
but  in  an  action  of  trespass  evidence  of  the  market  value  of  the  land  before  and 
after  the  entry  is  inadmissible.^^  The  general  condition  and  value  of  property  in 
the  neighborhood  of  an  elevated  railroad  may  be  proved,^^  as  may  also  the  general 
course  of  values  in  the  locality  but  it  has  been  held  that  the  market  value,  as  a 
measure  of  damages  for  land  taken  or  injured  by  a  railroad  company,  cannot  be 
ascertained  by  evidence  of  particular  sales  of  property  alleged  to  be  similarly 
situated.^''  In  order  to  arrive  at  the  value,  before  and  after  the  erection  of  a  pub- 
lic improvement,  of  a  particular  abutting  lot  and  building  thereon,  evidence  as  to 
what  the  value  of  the  lot  would  have  been  without  the  building  is  relevant,^^  as  is 
also  evidence  as  to  the  value  of  other  abutting  lots.^*^    The  price  at  which  an 


31.  Tucker  v.  Chicago,  etc.,  R.  Co.,  91  Wis. 
576,  65  N.  W.  515. 

32.  Witmark  v.  New  York  El.  R.  Co.,  149 
N.  Y.  393,  44  N.  E.  78,  where  it  appeared 
that  plaintiff  in  an  action  against  an  elevated 
railway  for  damages  to  abutting  property 
had  come  into  possession  of  the  property  in 
1869  under  a  lease  with  covenants  of  re- 
newals for  two  terms,  and  that  the  lease  was 
renewed  in  1881,  after  the  completion  of  the 
road,  and  during  the  pendency  of  the  action 
this  lease  expired,  and  a  new  lease  was  given, 
and  it  was  held  that  the  new  lease  was  ad- 
missible in  evidence  to  show  that  the  title 
continued  in  plaintiff. 

33.  Lawrence  R.  Co.  r.  Cobb,  35  Ohio  St. 
94. 

34.  Korn  v.  Metropolitan  El.  R.  Co.,  59 
Hun  (N.  Y.)  505,  13  N.  Y.  Suppl.  518. 

Residents  of  a  city  who  are  acquainted  with 
the  property  and  know  its  value  are  com- 
petent to  testify  as  experts  as  to  such  value. 
Union  Elevator  Co.  v.  Kansas  City  Suburban 
Belt  R.  Co.^  135  Mo.  353,  36  S.  W.  1071. 

Examining  witness  as  to  knowledge  of 
values. —  A  witness  who  testifies  as  to  the 
value  of  land  taken  may  be  asked  on  cross- 
examination  the  value  of  other  lots  in  the 
neighborhood  to  show  his  knowledge  of  values. 
Snouffer  v.  Chicago,  etc.,  R.  Co.,  105  Iowa 
681,  75  N.  W.  501. 

Evidence  not  showing  depreciation. — Where, 
in  a  suit  to  recover  damages  to  property  oc- 
casioned by  the  construction  of  a  railroad  in 
the  street  in  front  of  it,  plaintiff,  on  direct 
examination,  testified  to  an  interference  with 
his  mercantile  business  and  a  loss  of  cus- 
tomers as  a  result  of  the  running  of  trains 
in  the  street,  and  on  cross-examination  testi- 
fied to  an  increase  in  his  business,  proof  of 
the  fact  of  a  general  improvement  in  busi- 
ness in  the  city  was  not  admissible  in  re- 
buttal, as  this  would  not  support  plaintiff's 
contention  that  the  value  of  his  property  was 
lessened.  Bover  v.  St.  Louis,  etc.,  R.  Co., 
(Tex.  Sup.  1903)  76  S.  W.  441  [reversing 
(Civ.  App.  1903)  72  S.  W.  1038]. 

35.  Keil  V.  Chartiers  Valley  Gas  Co.,  131 
Pa.  St.  466,  19  Atl.  78,  17  Am.  St.  Rep.  823, 
so  holding  on  the  ground  that  such  evidence 
tends  to  prove  the  permanent  injury  to  the 
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land,  damages  for  which  can  only  be  recov- 
ered in  condemnation  proceedings. 

36.  Roberts  v.  New  York  El.  R.  Co.,  128 
N.  Y.  455,  28  N.  E.  486,  13  L.  R.  A.  499. 

The  opinion  of  an  expert  as  to  the  effect 
of  the  elevated  structure  and  its  operation 
generally  upon  property  abutting  on  the 
streets  through  which  it  runs  is  admissible. 
Steigerwald  v.  Manhattan  R.  Co.,  50  N.  Y. 
App.  Div.  487,  64  N.  Y.  Suppl.  125. 

37.  Levin  r.  New  York  El.  R.  Co.,  165 
N.  Y.  572,  59  N.  E.  261;  Shepard  v.  Metro- 
politan El.  R.  Co.,  48  N.  Y.  App.  Div.  452, 
62  N.  Y.  Suppl.  977;  Douglas  v.  New  York 
El.  R.  Co.,  45  N.  Y.  App.  Div.  596,  61  N.  Y. 
Suppl.  411;  Tabor  v.  New  York  El.  R.  Co., 
8  Misc.  (N.  Y.)  17,  28  N.  Y.  Suppl.  68. 

Evidence  of  an  expert  as  to  the  general 
course  and  current  of  values  for  two  or  three 
blocks  on  either  side  of  the  premises  off  from 
the  road  is  admissible.  Shepard  v.  Man- 
hattan R.  Co.,  169  N.  Y.  160,  62  N.  E.  151 
[affirming  48  N.  Y.  App.  Div.  452,  62  N.  Y. 
Suppl.  977]  ;  Muhlker  v.  New  York,  etc.,  R. 
Co.,  60  N.  Y.  App.  Div.  621,  69  N.  Y.  Suppl. 
910. 

38.  Douglas  v.  New  York  El.  R.  Co.,  14 
N.  Y.  App.  Div.  471,  43  N.  Y.  Suppl.  847; 
Becker  v.  Philadelphia,  etc.,  R.  Co.,  177  Pa. 
St.  252,  35  Atl.  617,  35  L.  R.  A.  583;  Pitts- 
burgh R.  Co.  V.  Patterson,  107  Pa.  St.  461. 
But  see  Paducah  v.  Allen,  63  S.  W.  981,  23 
Ky.  L.  Rep.  701,  holding  that  on  the  ques- 
tion of  value  evidence  as  to  what  adjoining 
properties  of  the  same  class  and  character 
sold  for  before  or  after  the  construction  of 
the  work  for  which  damages  are  claimed  is 
admissible. 

When  particular  sales  may  be  shown  on 
reexamination.  AVliere  a  witness  has  on 
cross-examination  been  made  to  answer  as  to 
a  very  low  sale  of  land  in  the  neighborhood, 
it  is  proper  to  ask  him  on  reexamination  as  to 
a  particularly  high-priced  sale  of  land  in  the 
neighborhood.  Lorain  St.  R.  Co.  v.  Sinning, 
17  Ohio  Cir.  Ct.  649,  6  Ohio  Cir.  Dec. 
753. 

39.  Hunt  V.  Atlanta,  100  Ga.  274,  28  S.  E. 
65. 

40.  Hunt  t\  Atlanta,  100  Ga.  274,  28  S.  E. 
65. 
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abutting  owner  purchased  the  property  at  pubhc  auction  is  competent  evidence 
as  bearing  on  the  question  of  its  value  at  that  time.^^  A  loss  of  rents  resulting 
from  the  work  complained  of  is  admissible  to  show  the  diminution  in  value/^  but 
it  is  not  permissible  to  prove  the  evil  effect  of  the  erection  complained  of  in 
diminishing  values  by  the  process  of  calling  the  owners  of  property  in  the  vicinity 
^nd  proving  in  each  case  what  the  particular  premises  owned  by  the  witness 
rented  for  before  and  after  the  road  was  built.'^^  In  an  action  for  injuries  to  land 
caused  by  the  construction  of  a  railroad,  evidence  as  to  the  value  of  the  land  if 
cut  up  into  lots,  and  of  the  value  of  lots  in  the  same  neighborhood,  is  inadmissible.''* 
d.  Damages.  Evidence  of  damages  accruing  after  tlie  commencement  of  the 
action  and  down,  to  the  time  of  the  trial  is  admissible  if  defendant  has  not  been 
misled,^^  but  plaintiff  cannot  prove  special  damages  not  alleged  in  his  complaint.*® 
Tlie  better  rule  is  that  witnesses  should  state  only  the  facts  and  leave  entirely  to 
the  jury  the  question  as  to  the  amount  of  damages,*^  but  the  judgment  will  not 
be  reversed  merely  because  witnesses  have  been  permitted  to  give  their  opinion 
as  to  the  amount  of  the  damages.*^  It  is  error,  however,  to  permit  witnesses  to 
give  their  opinions  as  to  the  extent  of  damage  done  without  reference  to  any 
measure  of  damage ;  the  court  should  affix  the  measure  of  damages  and  conhne 
the  proof  to  this  measure.*^  In  an  action  for  damages  for  the  erection  of  a  via- 
duct in  a  street  by  a  railroad  company,  evidence  tending  to  show  the  obstruction 
of  the  street  to  plaintiff's  injury  is  admissible.^^  The  amount  of  land  disturbed 
by  the  laying  of  a  pipe-line,  the  permanent  occupancy  of  a  part  of  it  as  a  path 
to  walk  over  for  purposes  of  inspection  and  repair,  and  the  injury  to  the  crops 
are  legitimate  subjects  of  testimony. Where  defendant  denies  plaintiff's  allega- 
tions that  his  house  was  shaken  and  the  walls  cracked  by  passing  trains,  it  is  com- 
petent for  plaintiff,  in  corroboration  of  his  testimony,  to  prove  by  the  owner  that 
a  house  back  of  his  and  further  from  the  railroad  was  shaken  by  such  trains.^^ 
Defendant  may  introduce  proper  evidence  to  show  that  the  real  damage  is  less 
than  that  claimed,^^  but  an  assessment  of  damages  by  commissioners  which  has 


41.  Rorke  %.  Kings  County  El.  R.  Co.,  22 
N.  Y.  App.  Div.  511,  48  N.  Y.  Suppl.  42. 

42.  Chicago  v.  Loneigan,  196  111.  518,  63 
N.  E.  1018;  Autenrieth  v.  St.  Louis,  etc., 
R.  Co.,  36  Mo.  App.  254;  Missouri,  etc.,  R. 
Co.  V,  O'Connor,  (Tex.  Civ.  App.  1899)  51 
S.  W.  511.  See  also  Bischoff  v.  New  York 
El.  R.  Co.,  138  N.  Y.  257,  33  N.  E.  1073 
[affirming  61  N.  Y.  Super.  Ct.  211,  18  N.  Y. 
Suppl.  865]. 

Rents  of  upper  and  lower  stories.— In  an 
action  for  damages  to  the  rental  value  of  a 
building  by  the  maintenance  of  an  elevated 
railroad  on  a  street  in  front,  evidence  that 
the  upper  part  of  the  building  produced  better 
rents  because  light,  air,  and  view  were  un- 
obstructed is  admissible.  Shepard  v.  Metro- 
politan El.  R.  Co.,  48  N.  Y.  App.  Div.  452,  62 
N.  Y.  Suppl.  977. 

43.  Jamieson  v.  Kings  County  El.  R.  Co., 
147  N.  Y.  322,  41  N.  E.  693  [reversing  74 
Hun  637,  26  N.  Y.  Suppl.  127,  and  followed 
in  Douglas  v.  New  York  El.  R.  Co.,  14  N.  Y. 
App.  Div.  471,  43  N.  Y.  Suppl.  847]. 

44.  Denison,  etc.,  R.  Co.  r.  Scholz,  (Tex. 
Civ.  App.  1898)  44  S.  W.  560. 

45.  New  York  Fifth  Nat.  Bank  v.  New 
York  El.  R.  Co.,  28  Fed.  231. 

46.  M.  &  B.  S.  R.  Co.  V.  Urban,  10  Ky.  L. 
Rep.  1061  (holding  that  in  an  action  against 
a  railroad  for  damages  to  property  resulting 
irom  the  construction  of  defendant's  road  in 
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the  street  adjoining  the  property,  the  dam- 
ages sought  being  for  injury  to  the  property 
from  the  obstruction  of  plaintiff's  ingress  and 
egress,  it  was  incompetent  to  jirove  the  flood- 
ing of  his  property,  and  that  ho  was  damaged 
on  that  account)  ;  Root  V:  Butte,  etc.,  R.  Co., 
20  Mont.  354,  51  Pac.  155. 

47.  Union  Elevator  Co.  v.  Kansas  City  Sub- 
urban Belt  R.  Co.,  135  Mo.  353,  36  S.  W. 
1071. 

48.  Union  Elevator  Co.  v.  Kansas  City  Sub- 
urban Belt  R.  Co.,  135  Mo.  353,  36  S.  W. 
1071. 

49.  Illinois  Cent.  R.  Co.  v.  Smith,  61  S.  W. 
2,  22  Ky.  L.  Rep.  1655. 

50.  Sander  v.  New  York,  etc.,  R.  Co.,  42 
N.  Y.  App.  Div.  618,  59  N.  Y.  Suppl.  127. 

51.  Wallace  v.  Jefferson  Gas  Co.,  147  Pa. 
St.  205,  23  AU.  410. 

52.  Henderson  Belt  R.  Co.  v.  Dechamp,  14 
Ky.  L.  Rep.  44. 

53.  Ottawa,  etc.,  R.  Co.  v.  Adolph,  41  Kan. 
000,  21  Pac.  643  (holding  that  defendant  may 
show  in  evidence  an  instrument  signed  by  the 
husband  of  the  owner  of  the  property  intend- 
ing to  convey  the  right  of  way  for  a  sum 
much  less  than  the  amount  he  testified  the 
property  had  been  damaged,  and  a  statement 
that  he  wished  defendant  would  pay  the  sura 
named)  ;  Pennsylvania  R.  Co.  v.  Eby,  107  Pa. 
St.  166  (holding  that  in  an  action  of  trespass 
by  a  tenant  against  a  railroad  company  to 
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not  become  binding  is  not  evidence  against  the  owner.^'^  Evidence  on  the  part  of 
plaintiff  tending  to  show  that  the  road  was  built  in  a  manner  wliich  unnecessarily 
injured  him  may  be  rebutted  by  evidence  showing  the  necessity  for  building  in 
that  manner.^^  It  has  been  held  that  in  an  action  by  the  owner  of  land  abutting 
on  a  street,  to  restrain  the  taking  of  such  street  for  the  purpose  of  an  elevated 
railroad  without  first  acquiring  the  property  in  the  manner  prescribed  by  law, 
and  compensating  the  owner  therefor,  evidence  that  the  abutting  property  was 
not  depreciated  by  such  taking  is  inadmissible,  since,  the  abutting  owner  being 
entitled  to  an  easement  in  the  street,  the  mere  taking  of  the  street  entitles  him  to 
compensation.^^ 

e.  Benefits.  In  an  action  to  enjoin  the  operation  of  an  elevated  railway, 
defendant  should  be  allowed  to  introduce  evidence  of  benefits  to  plaintiff,  as 
he  is  entitled  to  an  injunction  only  in  case  of  substantial  injury,^^  and  evidence  of 
benefits  has  also  been  held  proper  in  an  action  for  damages.^^ 

f.  Payment.  Defendant  may  show  that  payment  for  the  property  taken  or 
the  damage  done  has  been  made  to  plaintiff  or  his  authorized  agent  by  itself  or 
another  company  under  which  it  claims ;  but  evidence  of  a  payment  made  on  a 
prior  proceeding  to  condemn  the  land  by  another  company  of  which  defendant 
does  not  show  itself  to  be  the  assignee  is  not  admissible.^^ 

0.  Instructions.  Instructions  already  covered  by  the  general  charge  are 
properly  refused,^^  and  failure  to  charge  in  respect  to  matters  on  which  no  instruc- 
tions are  asked  cannot  be  assigned  as  error.^^    Instructions  should  not  assume  as 


recover  damages  for  the  appropriation  by  the 
company  of  a  part  of  the  leased  land,  the 
record  of  an  action  of  ejectment  by  a  third 
party  against  the  lessor  for  the  land  leased, 
and  a  disclaimer  filed  by  the  lessor  for  part 
of  said  land,  are  admissible  on  the  part  of 
the  company  as  affecting  the  measure  of 
damages  suffered  by  the  tenant). 

Stipulation  as  to  use. —  In  a  proceeding  to 
fix  compensation  and  damages  for  land  taken 
for  and  the  construction  of  an  elevated  pas- 
senger railroad,  the  company  may  show  that 
it  has  bound  itself  by  a  stipulation  to  per- 
petually provide  and  make  use  of  the  best 
modern  appliances  calculated  to  render  its 
road  noiseless  and  smokeless  and  to  prevent 
the  escape  of  sparks  and  cinders.  Lieberman 
V.  Chicago,  etc.,  K.  Co.,  141  111.  140,  30  N.  E. 
544. 

54.  Louisville,  etc.,  K.  Co.  v.  Thompson,  18 
B.  Mon.  (Ky.)  735,  holding  that  under  the 
Kentucky  statute  which  authorized  the  as- 
sessment of  damages  to  owners  of  land 
through  which  a  railroad  might  pass,  and  re- 
quired the  assessments  to  be  filed  in  the 
county  court,  until  which  filing  they  were 
only  private  papers,  not  binding  on  the  party 
for  whose  benefit  they  were  made,  and  not 
pleadable  in  bar  of  such  party's  claim  for 
damages,  the  report  of  such  assessment  was 
not  evidence  against  the  party  claiming  dam- 
ages for  right  of  way  through  his  land. 

55.  Chicago,  etc.,  R.  Co.  v.  McGinnis,  79 
111.  269. 

56.  Jewett  v.  Union  El.  R.  Co.,  1  N.  Y. 
Suppl.  123. 

57.  Nette  'C:  New  York  El.  R.  Co.,  2  Misc. 
(N.  Y.)  62,  20  N.  Y.  Suppl.  844. 

58.  Brush  v.  Manhattan  R.  Co.,  17  N.  Y. 
Suppl.  540,  holding  that  in  an  action  for 
damages  resulting  from  the  construction  of 
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an  elevated  railroad  in  the  street  in  front  of 
plaintiff's  premises,  the  court  properly  ad- 
mitted testimony  on  behalf  of  defendants  as 
to  the  beneficial  effect  on  the  rental  value  of 
plaintiff's  and  other  property,  from  the  erec- 
tion of  an  elevator  near  plaintiff's  premises 
for  the  purpose  of  reaching  defendant's  sta- 
tion; such  testimony  consisting  of  facts  open 
to  the  observation  of  the  witnesses,  and  not 
mere  expressions  of  opinion  by  them.  But 
see  Engard  v.  Frazier,  7  Ind.  294  (holding- 
that  defendant  in  an  action  for  overflowing 
plaintifl['s  land  by  the  erection  and  mainte- 
nance of  a  dam  can^"^  show  that  the  mill  and 
dam  were  a  public  benefit,  and  a  benefit  to 
plaintiff)  ;  Harrisburg,  etc.,  Ry.  Co.  v.  Stay- 
man,  2  Wkly.  Notes  Cas.  (Pa.)  103  (holding 
that  in  an  action  to  recover  land  taken  for  a 
railroad,  defendant,  in  order  to  show  advan- 
tages to  complainant's  land,  cannot  show  that 
a  hill  on  complainant's  farm  containing  ore 
was  part  of  a  range  of  ore  banks  which  had 
been  profitably  developed  on  adjoining  prop- 
erties). 

59.  Ragan  v.  Kansas  City,  etc.,  R.  Co.,  Ill 
Mo.  456,  20  S.  W.  234,  holding  that  in  an  ac- 
tion against  a  railroad  company  for  appro- 
priating land  for  a  right  of  way,  proof  that 
plaintiff's  husband  had  been  paid  for  the  land 
by  a  company  under  which  defendant  claimed 
by  mesne  conveyances,  and  that  he  was  the 
authorized  agent  of  plaintiff,  should  have 
been  admitted. 

60.  Tucker  v.  Chicago,  etc.,  R.  Co.,  91  Wis. 
576,  65  N.  W.  515. 

61.  Central  Branch  Union  Pac.  R.  Co.  f. 
Andrews,  41  Kan.  370,  21  Pac.  276. 

62.  Doyle  t\  Kansas  Citv,  etc.,  R.  Co.,  113 
Mo.  280,  20  S.  W.  970,  holding  that  in  an  ac- 
tion against  a  railroad  company  to  recover 
for  land  taken  for  its  road,  the  company  can- 
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proved  matters  in  controversy,^^  nor  direct  the  jury  to  consider  immaterial  evi- 
dence ^  or  matters  outside  of  the  issues  made  by  the  pleadings,^^  nor  exclude  from 
consideration  matters  proper  to  be  considered  in  reaching  a  verdict.*^^  Instruc- 
tions assuming  as  proved  matters  which  are  not  in  dispute  are  not  improper.^^ 
Error  cannot  be  assigned  to  any  particular  instruction  if  all  the  instructions  taken 
together  present  the  law  of  the  case  correctly.^^  Instructions  which  in  effect 
direct  the  jury  to  fix  the  damages  as  estimated  by  plaintiff  are  erroneous.^^ 
Where  instructions  do  not  distinguish  between  damages  for  which  plaintiff  is 
entitled  to  recover  and  those  for  which  he  is  not,  the  error  is  not  cured  by  direct- 
ing the  jury  to  disregard  the  improper  elements  of  damage."^^ 

P.  Questions  Fop  Jury.  In  case  of  substantial  conflict  of  evidence,  the 
following  questions  are  for  the  consideration  of  the  jury  and  should  under 
proper  instructions  be  submitted  to  them  for  determination  :  Claim  of  license 
from  owner depreciation  in  the  value  of  the  property;'^  substantial  inter- 
ference with  plaintiff's  right  to  ingress  and  egress  to  and  from  his  premises;''^ 
question  as  to  plaintiff's  ownership  of  the  property  and  extent  of  his  title  ;  and 
as  to  whether  there  has  been  an  abandonment  of  the  right  of  way  by  defendant.'^ 

Q.  Finding's.  The  findings  must  be  within  the  issues  made  by  the  pleadings,''^ 
and  where  the  court  fails  to  find  as  to  some  of  the  averments  at  issue  in  the 
pleadings,  and  does  find  with  respect  to  other  matters  entirely  beyond  and  with- 
out the  issues,  as  made  by  such  pleadings,  it  is  reversible  error.''^^  Cinder  the 
rule  that  easements  have  no  value  in  themselves,'^  it  is  error  to  find  the  value  of 
easements  apart  from  the  property  to  whicli  they  are  appurtenant.''^    In  estimating 


not  complain  that  the  court  did  not  charge 
that  any  special  benefits  received  by  the  land- 
owner should  have  been  deducted  from  dam- 
ages  suffered,  where  no  such  instruction  was 
tendered  the  court. 

63.  Trenton  Water  Power  Co.  v.  Raff,  36 
N.  J.  L.  355. 

64.  Lake  Roland  El.  R.  Co.  v.  Hibernian 
Soc,  83  Md.  420,  34  Atl.  1017;  Sternberger 
y.  Manhattan  R.  Co.,  16  N.  Y.  Suppl.  539. 

65.  Haislip  v.  Wilmington,  etc.,  R.  Co.,  102 
N.  C.  376,  8  S.  E.  926.  And  see  Allen  v. 
Wilmington,  etc.,  R.  Co.,  102  N.  C.  381,  9 
S.  E.  4. 

66.  Denver,  etc.,  R.  Co.  v.  Schmitt,  11  Colo. 
56,  16  Pac.  842. 

67.  Ft.  Worth,  etc.,  R.  Co.  v.  Pearce,  75 
Tex.  281,  12  S.  W.  864. 

68.  Ft.  Worth,  etc.,  R.  Co.  v.  Downie,  82 
Tex.  283,  17  S.  W.  620. 

69.  Louisville,  etc.,  R.  Co.  r.  Hennen,  14 
Ky.  L.  Rep.  526. 

70.  Atchison,  etc.,  R.  Co.  v,  Len?,  35  111. 
App.  330. 

71.  Missouri,  etc.,  R.  Co.  v.  Ward,  10  Kan. 
352. 

72.  Kansas. —  Burlington,  etc.,  R.  Co.  v. 
Johnson,  38  Kan.  142,  16  Pac.  125. 

Massachusetts. —  Cole  v.  Boston,  181  Mass. 
374,  63  N.  E.  1061. 

Netv  York. —  Moore  v.  New  York  El.  R.  Co., 
15  Daly  510,  8  N.  Y.  Suppl.  769,  24  Abb.  N. 
Cas.  74. 

Texas. —  Eastern  Texas  R.  Co.  v.  Scurloek, 
(Civ.  App.  1903)  75  S.  W.  360,  holding  that 
the  submission  to  the  jury  of  the  question  of 
damages  to  property  w^hen  used  for  a  par- 
ticular purpose  was  correct,  notwithstanding 
the  evidence  that  the  property  w^as  enhanced 
in  the  market  value  for  general  purposes. 


United  States. — New  York  Fifth  Nat.  Bank 
r.  New  York  El.  R.  Co.,  28  Fed.  231. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  823. 

73.  Kentucky. —  Chesapeake,  etc.,  R.  Co.  t\ 
Moats,  50  S.  W.  31,  20  Ky.  L.  Rep.  1757; 
Henderson  Belt  R.  Co.  v.  Stapp,  14  Ky.  L. 
Rep.  111. 

Missouri. —  Stevenson  v.  Missouri  Pac.  R. 
Co.,  (Sup.  1895)  31  S.  W.  793. 

Neto  Hampshire. —  Greenwood  v.  Wilton  R. 
Co.,  23  N.  H.  261. 

Oregon. — ■  McQuaid  v.  Portland,  etc.,  R.  Co., 
18  Oreg.  237,  22  Pac.  899. 

United  States. —  See  also  Paine  Lumber 
Co.  V.  U.  S.,  55  Fed.  854. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  823. 

74.  Pennell  v.  Card,  96  Me.  392,  52  Atl. 
801 ;  Kluender  v.  Milwaukee,  57  Wis.  636,  15 
N.  W.  805;  Diedrich  v.  Northwestern  Union 
R.  Co.,  42  Wis.  248,  24  Am.  Rep.  399. 

75.  Tennessee,  etc.,  R.  Co.  v.  Taylor,  102 
Ala.  224,  14  So.  379 ;  Westcott  v.  New  York, 
etc.,  R.  Co.,  152  Mass.  465,  25  N.  E.  840; 
Muhle  V.  New  York,  etc.,  R.  Co.,  86  Tex.  459, 
25  S.  W.  607  [reversing  (Civ.  App.  1893)  23 
S.  W.  809]. 

76.  Storm  v.  New  York,  etc.,  R.  Co.,  83 
Hun  (N.  Y.)  86,  31  N.  Y.  Suppl.  370. 

77.  Robinson  v.  Pittsburg  R.  Co.,  57  Cal. 
417. 

78.  Porter  v.  Seaside,  etc.,  El.  R.  Co.,  91' 
Hun  (N.  Y.)  201,  36  N.  Y.  Suppl.  333. 

79.  Reilly  v.  Manhattan  R.  Co.,  86  Hun 
(N.  Y.)  618,  33  N.  Y.  Suppl.  391:  Phyfe  v. 
Metropolitan  El.  R.  Co.,  11  Misc.  (N.  Y.)  70, 
31  N.  Y.  Suppl.  1018  (holding  tliat  a  finding 
that  easements  appurtenant  to  abutting  prop- 
erty taken  by  an  elevated  railway  have  a  cer- 
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the  fee  value  of  the  easements  taken,  it  is  error  to  include  in  the  finding  the 
effect  of  noise  and  vibration  upon  that  value.^^  The  findings  should  include  an 
estimate  of  benefits  resulting  to  the  property,  as  well  as  of  the  damages  suffered, 
and  a  finding  for  plaintiff  without  a  finding  on  the  question  of  benefits,  where 
there  is  evidence  on  that  point,  does  not  justify  a  judgment  in  favor  of  plaintiff 
for  damages.^^  However,  a  finding  of  the  depreciation  of  fee  and  rental  values 
over  and  above  benefits  resulting  from  the  operation  of  a  railroad  is  sufficient 
without  specifying  each  of  tlie  benefits  and  advantages  in  detail  and  where  it 
does  not  appear  that  the  court  adopted  an  incorrect  rule  in  awarding  fee  damages, 
or  excluded  from  consideration  any  benefits,  general  or  special,  a  refusal  to  find 
that  the  easements  impaired  were  of  only  nominal  value,  and  that  damages  only 
to  the  extent  that  the  disadvantages  exceeded  the  advantages  were  recoverable,  is 
not  error.^^  Findings  of  an  increase  in  value  of  plaintiff's  property  since  the  con- 
struction of  the  improvement  complained  of  are  not  inconsistent  with  a  judgment 
awarding  him  damages,  where  it  appears  that  the  property  in  the  vicinity  has 
increased  in  value  in  consequence  of  changes  in  its  use  which  began  before  the 
improvement  had  its  inception.^^ 


tain  value  does  not  violate  the  above  rule 
where  a  further  finding  states  that  such  ease- 
ments have  themselves  only  a  nominal  value )  ; 
Betjeman  v.  New  York  El.  R.  Co.,  1  Misc. 
(N.'  Y.)  138,  20  N.  Y.  Suppl.  628. 

80.  American  Bank-Note  Co.  v.  New  York 
El.  R.  Co.,  129  N.  Y.  252,  29  N.  E.  302,  531; 
Kopetzky  v.  Metropolitan  El.  R.  Co.,  14  Misc. 
(N.  1.)  311,  35  N.  Y.  Suppl.  766;  Steinert  v. 
Metropolitan  El.  R.  Co.,  12  Misc.  (N.  Y.) 
370,  33  N.  Y.  Suppl.  560;  Kiep  f.  Metro- 
politan El.  R.  Co.,  17  N.  Y.  Suppl.  804,  hold- 
ing, however,  that  a  finding  of  damages  re- 
sulting from  the  "  permanent  maintenance 
and  operation."  of  the  road  cannot  be  con- 
strued to  include  damages  for  injuries  inci- 
dent to  the  running  of  trains  such  as  noise, 
smoke,  etc.    See  supra,  X,  E,  19,  j. 

81.  Malcolm  v.  New  York  El.  R.  Co.,  147 
N.  Y.  308,  41  N.  E.  790  (holding  that  it  is 
error  in  a  suit  against  an  elevated  railroad 
company  for  damages  caused  by  the  construc- 
tion of  its  road  to  refuse  to  find  as  a  fact 
that  land  in  that  vicinity  was  prior  to  the 
construction  of  the  road  largely  unimproved 
and  vacant,  where  such  fact  is  shown  by  un- 
contradicted evidence)  ;  Markert  v.  Man- 
hattan R.  Co.,  87  Hun  (N.  Y.)  213,  33  N.  Y. 
Suppl.  842;  McCready  v.  Metronolitan  El.  R. 
Co.,  76  Hun  (N.  Y.)  531,  28  N.'Y.  Suppl.  94. 

Presumption  of  evidence  of  benefits. —  It 
was  held  in  Nette  v.  New  York  El.  R.  Co.,  2 
Misc.  (N.  Y.)  62,  20  N.  Y.  Suppl.  844,  that 
although  defendant  did  not  ask  the  court  to 
find  that  there  were  any  benefits  to  the 
premises,  yet  a  claim  in  requests  to  find  that 
allowances  should  be  made  for  benefits  in  the 
estimate  of  damages  implies  that  on  the  evi- 
dence benefits  were  apparent. 

82.  Wagner  v.  New  York  El.  R.  Co.,  79 
Hun  (N.  Y.)  445,  29  N.  Y.  Suppl.  990,  hold- 
ing, likewise,  that  a  request  to  find  that  the 
fee  value  Of  the  property  was  greater  than  it 
was  before  the  construction  of  the  road,  and 
has  steadily  increased  ever  since,  was  prop- 
erly refused,  being  a  request  to  find  not  rel- 
evant facts  but  mere  evidence  of  the  benefits 
to  the  property. 
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83.  Steubing  v.  New  York  El.  R.  Co.,  138 
N.  Y.  658,  34  N.  E.  369  (holding  that  a  re- 
fusal to  find  that  the  effect  of  the  proximity 
of  defendant's  station  to  plaintiff's  station  is 
advantageous,  and  produces  a  special  business 
benefit,  is  not  error,  since  the  subject  of  in- 
quiry was  not  the  proximity  of  such  station 
to  plaintiff's  lots,  but  the  effect  on  such  lots 
of  the  construction  of  the  road,  in  determin- 
ing which  the  referee  was  bound  to  consider 
the  proximity  of  the  station)  ;  Bischoff  v. 
New  York  El.  R.  Co.,  138  N.  Y.  257,  33  N.  E. 
1073;  Herold  v.  Manhattan  R.  Co.,  59  N.  Y. 
Super.  Ct.  564,  13  N.  Y.  Suppl.  610;  Slater  v. 
Manhattan  R.  Co.,  18  N.  Y.  Suppl.  531.  See 
also  Lawrence  v.  Metropolitan  El,  R.  Co.,  126 
N.  Y.  483.  27  N.  E.  765,  35  L.  R.  A.  102 
[affirming  16  Daly  501,  12  N.  Y.  Suppl.  546], 
holding  that  in  an  action  for  loss  in  the 
diminution  of  rents  by  the  construction  of  an 
elevated  railway,  where  the  testimony  showed 
that  the  railwaj^  had  diminished  by  the 
amount  awarded  the  rents  which  would  have 
been  realized  for  the  ordinary  use  of  the 
property,  requests  to  find  that  the  house  was 
used  as  a  house  of  prostitution,  and  that  for 
such  purposes  the  rental  valuo  had  not  been 
diminished,  were  properly  refused  as  imma- 
terial. 

84.  Storck  v.  Metropolitan  El.  R.  Co.,  131 
N.  Y.  514,  30  N.  E.  497  [affirming  59  N.  Y. 
Super.  Ct.  588,  14  N.  Y.  Suppl.  311]  ;  Schmidt 
V.  Manhattan  R.  Co.,  11  Misc.  (N.  Y.)  18,  31 
N.  Y.  Suppl.  832 ;  Skelly  r.  New  York  El.  R. 
Co.,  7  Misc.  (N.  Y.)  88,  27  N.  Y.  Suppl.  304. 
See  also  Roberts  v.  New  Y^ork  El.  R.  Co.,  1 55 
N.  Y.  31,  49  N.  E.  262  (holding  that  there 
was  no  fatal  discrepancy  between  a  finding  to 
the  effect  that  the  rental  values  of  plain- 
tiff's premises  had  been  diminished  in  conse- 
quence of  defendant's  acts,  and  a  finding  to 
the  effect  that  while  the  evidence  did  not  dis- 
close a  decline  in  the  fee  or  rental  value 
thereof  at  the  time  of  the  construction  of  the 
road  and  subsequent  thereto,  nevertheless, 
both  of  these  values  would  have  increased  had 
it  not  been  for  defendant's  acts)  ;  Markert 
V.  Manhattan  R.  Co.,  87  Hun  (N.  Y.)  213,33 
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R.  Judgement — l.  In  General.^^  A  decree  granting  or  dissolving  an 
in  junction  may  impose  such  terms  as  the  court  in  the  exercise  of  its  discretion 
deems  fit  and  proper  under  the  circumstances.^*^  A  judgment  for  damages  in 
favor  of  the  landowner  should  be  in  accordance  with  the  pleadings,^^  and  with  the 
verdict  or  report  of  the  jury  or  referee  and  if  for  a  permanent  appropriation 
and  injury  should  include  damages  for  the  entire  in  jury. It  should  also  vest 
possession  in  defendant,^*^  although  it  has  been  held  that  such  a  judgment  of  itself 
vests  possession  in  defendant.^^  But  the  court  cannot  render  judgment  giving 
title  to  defendant  of  the  land  so  appropriated,^^  except  upon  satisfaction  of  the 
judgment  although  the  judgment  may  direct  plaintiff  to  make  a  conveyance  to 
defendant  on  payment  of  damages/-*^  in  which  case  it  should  also  direct  plaintiff  to 


N.  Y.  Suppl.  842  (holding  that  it  is  error  to 
refuse,  as  immaterial,  requests  to  find  that 
the  business  portions  of  plaintiff's  premises 
were  benefited  in  a  greater  sum  than  the 
residence  portions  were  injured;  that  the 
fee  value  of  the  premises,  exclusive  of  the 
building,  has  steadily  increased  since  the 
construction  of  defendant's  road;  and  that 
since  the  building  of  the  road  the  premises 
in  suit  and  property  in  the  neighborhood 
have  come  into  greater  demand  for  business 
uses,  and  that  such  demand  has  increased  the 
value  of  such  property). 

85.  Conclusiveness  of  judgment  see,  gener- 
ally, Judgments. 

Judgment  or  award  in  proceedings  to  con- 
demn see  supr.a,  XI,  N. 

86.  Chattanooga,  etc.,  R.  Co.  v.  Jones,  80 
Ga.  264,  9  S.  E.  1081. 

An  objection  to  the  refusal  of  the  court 
to  direct  that  the  injunction  be  conditioned 
on  the  failure  of  defendant  to  condemn  the 
property  taken  is  without  merit  where  they 
have  had  ten  years  in  which  to  proceed  for 
that  purpose.  Woolsey  v.  New  York  El.  R. 
Co.,  9  N.  Y.  Suppl.  133. 

A  decree  enjoining  the  maintenance  of  an 
elevated  railroad  may  properly  include  a 
clause  forbidding  the  running  of  trains  on  de- 
fendants' road,  since  the  running  of  trains  is 
one  of  the  incidents  to  the  maintenance  of  the 
road.  Suarez  v.  Manhattan  R.  Co.,  15  N.  Y. 
Suppl.  222. 

87.  Herman  v.  Manhattan  R.  Co.,  58  N.  Y. 
App.  Div.  369,  68  N.  Y.  Suppl.  1020,  holding 
that  a  judgment  in  a  suit  to  enjoin  an  ele- 
vated railroad  company  from  trespassing  on 
easements  appurtenant  to  abutting  property 
and  to  recover  past  damages  occasioned 
thereby  should  determine  the  past  damages 
sustained  and  the  anticipated  future  damages 
as  separate  facts,  and  direct  lliat  an  injunc- 
tion issue  if  the  future  damage?,  are  not  paid 
within  a  specified  time ;  and  a  judgment 
which  awards  a  gross  sum  to  plaintiff,  for 
both  past  and  future  damages,  with  the  right 
to  have  execution  therefor  is  erroneous,  al- 
though it  provides  that  if  the  amount 
awarded  be  paid  within  thirty  days  after  ser- 
vice of  a  copy  of  the  judgment  plaintiff  shall 
convey  the  easements. 

88.  *  Gulf,  etc..  R.  Co.  v.  Poindexter,  70 
Tex.  98,  7  S.  W.  316. 

An  objection  to  a  judgment  entered  on  the 
report  of  the  referee  that  it  awarded  "  com- 
pensation   for   permanent    depreciation  of 


plaintiff's  premises  caused  by  the  noise  of  de- 
fendant's railway "  is  not  tenable  where  it 
appears  from  the  referee's  conclusions  of  law 
that  no  such  element  entered  in  his  estimate 
of  damages.  Betjeman  v.  New  York  El.  R. 
Co.,  1  Misc.  (N.  Y.)  138,  20  N.  Y.  Suppl. 
628. 

89.  Wichita,  etc.,  R.  Co.  v.  Fechheimer,  36 
Kan.  45,  12  Pac.  362. 

90.  Central  R.  Co.  v.  Merkel,  32  Tex.  723. 
But  it  is  erroneous  to  render  judgment  in  an 
action  of  trespass  that  plaintiff  be  put  in 
possession  of  the  land  in  default  of  the  com- 
pany's paying  damages.  Galveston,  etc.,  R. 
Co.  V.  Pfeiiffer,  56  Tex.  66. 

91.  Richmond,  etc.,  R.  Co.  v.  Thomas,  43 
S.  W.  466,  19  Ky.  L.  Rep.  1488 ;  San  Antonio, 
etc.,  R.  Co.  V.  Kanoepfli,  82  Tex.  270,  17  S.  W, 
1052,  holding  that  where,  in  an  action  against 
a  railroad  company  to  recover  land  taken  by 
it  as  a  right  of  way.  the  issue  as  to  the  right 
of  possession  is  raised  by  the  pleadings,  a 
judgment  in  favor  of  plaintiff  for  damages 
only  amounts  to  a  judgment  in  favor  of  the 
company's  right  to  possession  of  the  land. 

A  judgment  awarding  permanent  damages 
to  the  landowner  for  the  unauthorized  ap- 
propriation by  a  telegraph  company  of  a  right 
of  way  confers  the  same  rights  on  the  com- 
pany as  a  condemnation  of  the  way.  Phillips 
V.  Postal  Tel.  Cable  Co.,  130  N.  C.  513,  41 
S.  E.  1022,  89  Am.  St.  Rep.  868  [new  trial 
awarded  on  another  point  in  131  N.  C.  225, 
42  S.  E.  587]. 

Dedication. —  A  judgment  for  damages 
against  a  city  for  trespass  in  taking  private 
property  for  a  street  without  lawful  compen- 
sation operates  as  a  dedication.  Graf  v.  St, 
Louis,  8  Mo.  App.  562. 

92.  Anderson,  etc.,  R.  Co.  v.  Kernodle,  54 
Ind.  314. 

93.  East  Dallas  v.  Barksdale,  83  Tex.  117, 
18  S.  W.  329;  Dallas  v.  Miller,  7  Tex.  Civ. 
App.  503,  27  S.  W.  498,  holding  that  a  judg- 
ment compelling  defendant  city  to  pay  for 
land  wrongfully  appropriated  and  vesting 
title  thereto  in  defendant  will  not  be  dis- 
turbed where  plaintiff  makes  no  objection, 
although  the  court  should  have  decreed  to  de- 
fendant an  easement  in  the  land. 

94.  Herman  r.  Manhattan  R.  Co.,  58  N.  Y. 
Apt).  Div.  369,  68  N.  Y.  Supnl.  10'?0;  Kissani 
r.  Brooklyn  El.  R.  Co.,  86  Hun  (N.  Y.)  598, 
33  N.  Y.  Sunnl.  740;  Hughes  r.  Metropolitan 
El.  R.  Co..  57  N.  Y.  Super.  Ct.  379,  8  N.  Y, 
Suppl.  535;  Giordano  v.  Manhattan  R.  Co., 
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fiirnisli  defendant  with  a  release  from  encumbrances  on  the  land.^^  Upon  such 
conveyance  plaintilf  is  not  bound  under  the  judgment  to  pay  taxes  assessed  on  the 
property  after  the  date  when  it  was  taken.^^ 

2.  Lien  and  Privity.  A  judgment  against  a  railroad  company  for  damages  to 
property  taken  or  abutting  on  the  road  is  generally  a  lien  upon  the  entire  road,^' 
and  is  entitled  to  priority  over  a  lessee or  mortgage  creditor  of  the  company. 
The  time  of  enforcing  such  lien  may  be  prescribed  by  special  statute,^  but  in  the 
absence  of  such  statute  it  operates  as  a  lien  only  for  the  time  prescribed  for  the 
lien  of  ordinary  judgments,^  after  which  time  it  can  be  enforced  only  as  an  ordi- 
nary judgment.^ 


9  N.  y.  Suppl.  258;  Woolsey  r.  New  York 
El.  R.  Co.,  9  N.  Y.  Suppl.  133,  deed  of  re- 
lease. 

Release  of  water-right. —  Where  a  city  has 
affected  the  natural  flow  of  underground 
waters  by  the  establishment  of  wells  and 
pumping  stations,  a  judgment  in  favor  of  the 
landowner  for  damages  suffered  and  for  per- 
manent damages  should  also  direct  that  the 
landowner  on  the  payment  thereof  release  to 
the  city  the  right  to  retain  its  pumping  sta- 
tions. Westphal  v.  New  York,  177  N.  Y.  140, 
C9  N.  E.  369  [affirming  75  N.  Y.  App.  Div. 
252,  78  N.  Y.  Suppl.  56]. 

Where  a  lessee  recovers  damages  due  to 
the  erection  of  an  elevated  road  in  front  of 
his  property,  the  company  is  entitled  to  a  re- 
lease from  him  and  a  conveyance  of  the  ease- 
ment, not  merely  during  the  existing  term, 
but  during  the  future  renewal  stipulated  in 
the  lease.'  Storms  v.  Manhattan  R.  Co.,  77 
N.  Y.  App.  Div.  94,  79  N.  Y.  Suppl.  60. 

Joint  conveyance. —  Where,  although  plain- 
tiff held  a  legal  title  to  the  property,  another 
was  a  partner  with  him  there in^  a  judgment 
that  defendants  on  payment  of  a  certain 
compensation  should  become  entitled  to  a 
conveyance  thereof  should  provide  that 
plaintiff's  partner  join  in  such  conveyance. 
Korn  V.  New  York  El.  R.  Co.,  13  N.  Y.  Suppl. 
514. 

95.  Kissam  v.  Brooklyn  El.  R.  Co.,  86  Hun 
(N.  Y.)  598,  33  N.  Y.  Suppl.  740;  Hull  v. 
New  York  El.  R.  Co.,  78  Hun  (N.  Y.)  616,  29 
N.  Y.  Suppl.  113;  Hughes  v.  Metropolitan  El. 
R.  Co.,  57  N.  Y.  Super.  Ct.  379,  8  N.  Y.  Suppl. 
535;  Giordano  v.  Manhattan  R.  Co.,  9  N.  Y. 
Suppl.  258,  holding  that  such  a  decree  suffi- 
ciently protects  defendants  against  any  claim 
arising  out  of  the  existence  of  a  mortgage, 
notwithstanding  an  omission  to  bring  in  the 
mortgagees  as  parties. 

An  objection  that  no  provision  is  made  in 
the  judgment  for  the  protection  of  defendants 
from  future  loss  by  reason  of  an  outstanding 
mortgage  is  without  merit  where  the  mort- 
gagee is  made  a  party  to  the  suit.  Woolsev 
v.  New  York  El.  R.  Co.,  9  N.  Y.  Suppl.  133. 

96.  Williams  v.  New  York,  12  N.  Y.  Suppl. 
501. 

97.  Ball  V.  Maysville,  etc.,  R.  Co.,  102  Ky. 
486.  43  S.  W.  731,  19  Ky.  L.  Rep.  1540. 

But  under  Ohio  Rev.  St.  §  6448,  a  judg- 
ment for  the  value  of  land  appropriated  by 
a  railroad  company  in  favor  of  a  landowner 
who  has  failed  to  take  proceedings  to  prevent 
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the  construction  of  the  road  over  his  land 
or  to  obtain  compensation  is  not  a  lien  on  the 
land.  Central  Trust  Co.  v.  Valley  R.  Co.,  79 
Fed.  195. 

In  Texas  if  a  railway,  either  with  or  with- 
out condemnation  proceedings,  takes  the  land 
of  another  for  a  right  of  way  or  other  use, 
the  owner  will  have  a  lien  upon  the  land  to 
secure  the  payment  of  all  damages  which  the 
constitution  and  the  law  require  to  be  paid 
before  the  right  to  use  it  vests,  including  the 
value  of  the  land,  damages  caused  to  the 
balance  of  the  tract,  and  any  other  damages 
that  with  reasonable  certainty  might  be 
known  as  the  result  of  the  proper  construc- 
tion and  operation  of  the  railway,  but  not 
including  damages  arising  from  negligence 
or  unskilful  construction  or  operation  of  the 
road.  St.  Louis,  etc.,  R.  Co.  v.  Henderson,  86 
Tex.  307,  24  S.  W.  381. 

98.  Ball  V.  Maysville,  etc.,  R.  Co.,  102  Ky. 
486,  43  S.  W.  731,  19  Ky.  L.  Rep.  1540,  80 
Am.  St.  Rep.  362. 

99.  Epling  V.  Dickson,  170  111.  329,  48 
N.  E.  1101  [reversing  61  111.  App.  78],  hold- 
ing that  judgments  obtained  against  a  rail- 
road company  by  owners  of  land  for  dam- 
ages thereto  are  entitled  to  priority  of  pay- 
ment over  mortgage  bonds,  out  of  the  fund 
produced  by  a  sale  of  the  road  to  foreclose 
the  mortgage,  and  cannot  be  defeated  by  sell- 
ing or  mortgaging  the  property  of  the  cor- 
poration that  takes  or  damages  the  property. 

1.  Bibber- White  Co.  v.  White  River  Vallev 
Electric  R.  Co.,  Ill  Fed.  36,  holding  that 
under  Vt.  St.  §§  3814,  3826,  where  a  company 
has  entered  upon  and  used  land,  either  un- 
der an  agreement  with  the  owner  which  it  has 
failed  to  keep  or  without  any  agreement,  the 
landowner  cannot  maintain  a  suit  or  proceed- 
ing in  equity  to  enforce  a  lien  upon  the  road 
for  the  damages  before  the  expiration  of  two 
years. 

2.  Epling  V.  Dickson,  170  111.  329,  48  N.  E. 
1001  [reversing  61  111.  App.  78].  See,  gen- 
erally, Judgments. 

3.  Epling  V.  Dickson,  170  111.  329,  48  N.  E. 
1001  [reversing  61  111.  App.  78],  holding  that 
the  fact  that  an  ordinary  judgment  ceases 
to  be  a  lien  on  land  after  seven  years  does  not 
prevent  property-o^^mers  from  enforcing  judg- 
ments for  damages  against  a  railroad  at  any 
time  within  twenty  years,  by  an  intervening 
petition  in  a  proceeding  in  equity  to  sell  the 
road  to  pay  claims  of  creditors  and  for  fore- 
closure.   See,  generally.  Judgments. 


EMINENT  DOMAIN 


[15  Cyc]  1015 


S.  Costs.'^  Costs  incurred  by  a  landowner  in  obtaining  a  judgment  for  dam- 
ages to  his  property  taken  or  damaged  are  a  part  of  tlie  judgment  and  must  be 
allowed  as  a  part  of  the  just  compensation  to  which  he  is  entitled,^  and  in  some 
jurisdictions  it  is  so  provided  by  statute.^  He  may  be  allowed  costs  incurred  in 
former  proceedings '  except  costs  and  attorneys'  fees  in  and  about  another  suit 
and  which  should  have  been,  and  presumably  were,  taxed  in  that  suit.^ 

T.  Appeal  and  Error —  l.  In  General.  An  appeal  or  writ  of  error  in  pro- 
ceedings by  the  landowner  against  the  corporation  using  his  property  must  be 
taken  from  a  final  order  or  judgment,  on  the  merits  of  the  cause,^  or  which 
involves  an  adjudication  upon  any  of  the  material  questions  in  the  princij^al  con- 
troversy     and  must  be  in  the  manner and  time^^  prescribed  by  statute. 

2.  Questions  Considered  and  Presumptions.  The  appeal  brings  up  the  whole 
case  for  review,^^  although  the  appellate  court  will  consider  only  such  questions 
or  objections  as  were  properly  raised  and  preserved  in  the  lower  court,^^  which 


4.  Costs  in  condemnation  proceedings  see 

supra,  XI,  Q. 

5.  Epling  V.  Dickson,  170  111.  329,  48  N.  E. 
1001  [reversing  61  111,  App.  78] ;  Stolze  v. 
Milwaukee,  etc.,  R.  Co..  113  Wis.  44,  88  N.  W. 
919,  90  Am.  St.  Rep.  833.  And  see  Campbell 
r.  Pennsylvania  Schuylkill  Valley  R.  Co.,  2 
Montg.  Co.  Rep.  (Pa.)  139. 

6.  Burrill  v.  Martin,  12  Me.  345,  holding 
that  where,  under  the  Maine  flowage  statute, 
the  report  of  the  commissioners  is  not  ac- 
cepted and  the  question  is  referred  to  a  jury, 
the  landowner  is  entitled  to  costs  if  the  jury 
award  him  any  damages,  although  the  amount 
is  less  than  that  assessed  by  the  commis- 
sioners. 

Minn.  Gen.  St.  (1894)  §§  2661,  2664,  allow- 
ing plaintiff  reasonable  attorney's  fees  in  ac- 
tions brought  under  the  statute  to  recover 
possession  of  land  taken  without  compensa- 
tion by  a  railroad  company  for  its  right  of 
way,  is  constitutional.  Pfaender  v.  Chicago, 
etc";,  R.  Co.,  86  Minn.  218,  90  N.  W.  393; 
Cameron  v.  Chicago,  etc.,  R.  Co.,  63  Minn. 
384.  65  N.  W.  652,  31  L.  R.  A.  553. 

7.  Fitch  V.  Stevens,  2  Mete.  (Mass.)  506, 
holding  that  where,  on  a  complaint  under 
Mass.  Rev.  St.  c.  116,  for  flowing  lands,  the 
complainant  obtains  judgment  on  a  verdict  of 
the  sheriff's  jury,  he  is  entitled  to  the  costs 
of  former  trials  in  which  the  verdicts  re- 
turned for  him  were  set  aside  for  irregularity 
not  imputable  to  the  complainant. 

Attorneys'  fees. —  The  damages  in  such 
cases  may  include  a  reasonable  attorneys' 
fee  paid  by  the  landowner  in  a  former  con- 
demnation proceeding  which  was  voluntarily 
dismissed.  Gibbons  i\  Missouri  Pac.  R.  Co., 
40  Mo.  App.  146. 

But  counsel  fees  paid  for  arguing  an  appeal 
involving  the  right  to  maintain  an  elevated 
station,  although  properly  pleaded  as  spe- 
cial damages,  cannot  be  allowed  as  damages 
in  an  action  against  an  elevated  railroad  for 
damages  caused  by  the  maintenance  of  its 
station  opposite  plaintiff's  premises.  Matt- 
lage  V.  New  York  El.  R.  Co.,  17  N.  Y.  Suppl. 
536. 

8.  Taylor  v.  Bay  City  St.  R.  Co.,  101  Mich. 
140,  69  N.  W.  447. 

9.  Iowa  College  v.  Davenport,  7  Iowa  213. 


An  order  of  the  special  term  granting  a 
perpetual  injunction  affirmed  by  the  appel- 
late division  is  not  reviewable  as  a  question 
of  law  by  the  court  of  appeals.  Peck  v.  Sche- 
nectady R.  Co.,  170  N.  Y.  298,  63  N.  E.  357 
[modifying  67  N.  Y.  App.  Div.  359,  73  N.  Y. 
Suppl,  794]. 

10.  Iowa  College  v.  Davenport,  7  Iowa  213. 

11.  Spray  v.  Thompson,  9  Iowa  40  (hold- 
ing that  the  judgment  in  the  county  court 
for  damages  sustained  l^y  the  complainant 
by  the  removal  of  a  roadway  from  his  prop- 
erty should  be  taken  to  the  district  court  by 
appeal,  and  not  by  certiorari )  ;  Nebraska 
L.  &  T.  Co.  V.  Lincoln,  etc.,  R.  Co.,  53  Nebr. 
246,  73  N.  W.  546  (holding  that  judgments, 
in  proceedings  by  a  railroad  for  the  exercise 
of  the  right  of  eminent  domain,  must  be 
brought  up  for  review  by  petition  in  error  and 
not  by  appeal ) . 

12.  Little  Miami  R.  Co.  v.  Hopkins,  19 
Ohio  St.  279 ;  Norwood  v.  Wooley,  9  Ohio  Cir. 
Ct.  195,  4  Ohio  Cir.  Dec.  274,  holding  that 
under  Rev.  St.  §  2259,  providing  that,  in 
actions  against  a  city  for  the  wrongful  ap- 
propriation of  property  to  public  use,  the  city 
shall  have  no  right  to  appeal  or  prosecute 
error,  except  on  obtaining  leave  of  the  re- 
viewing court,  such  leave  may  be  granted 
at  any  time  within  six  months  from  the 
rendition  of  the  judgment.  And  see  Car- 
penter V.  Cincinnati,  etc..  Canal  Co.,  35  Ohio 
St.  307. 

13.  Spray  v.  Thompson,  9  Iowa  40,  hold- 
ing that  an  appeal  from  a  judgment  for 
damages  caused  by  a  change  in  a  roadway 
embraces  not  only  the  question  of  amount, 
but  also  the  question  wJiether  any  damages 
are  recoverable. 

14.  Colorado  Midland  R.  Co.  v.  Brown.  15 
Colo.  193,  25  Pac.  87;  Bissell  i\  Collins,  28 
Mich.  277,  15  Am.  Rep.  217;  Drucker  v. 
Manhattan  R.  Co.,  106  N.  Y.  157,  12  N.  E. 
568,  60  Am.  Rep.  437;  Shepherd  v.  Balti- 
more, etc.,  R.  Co.,  130  U.  S.  426,  9  S.  Ct. 
598,  32  L.  ed.  970.  And  see  Dallas  r.  Miller, 
7  Tex.  Civ.  App.  503,  27  S.  W.  498. 

Failure  to  join  the  owner  of  the  legal  title 
as  a  party  to  an  action  by  the  equitable  owner 
for  compensation  will  be  disregarded  on  ap- 
peal where  no  objection  thereto  is  made  in 

[XII,  T,  2] 


1016    [15  Cye.] 


EMINENT  DOMAIN 


]iave  not  been  waived/^  and  which  are  embodied  in  the  record  and  on  suclt 
grounds  only  as  were  considered  below,^'^  It  will  also  entertain  the  usual  pre- 
sumptions in  regard  to  the  regularity  of  the  proceedings  in  the  lower  court,  as 
that  the  commissioners  fully  performed  their  duty.^^ 

3.  Determination  and  Disposition.  The  appellate  court  may  afhrm/^®  modify,^ 
or  amend the  judgment  or  order  of  the  lower  court;  but  it  usually  will  not  dis- 
turb it  unless  palpably  erroneous.^^    It  may  remand  the  case  for  further  proceed- 


the  pleadings.  Hastings,  etc.,  R.  Co.  v.  In- 
galls,  15  Nebr.  123,  16  N.  W.  762. 

15.  Giordano  v.  Manhattan  R.  Co.,  9  N.  Y. 
Suppl.  258. 

16.  Ruston  V.  Grimwood,  30  Ind.  364,  hold- 
ing that  where  on  appeal  in  an  action  for 
trespass  defendant  justified  the  entry  under 
an  order  of  county  commissioners  establish- 
ing a  township  road,  the  petition,  remon- 
strance, report  of  the  viewers,  and  the  final 
order  are  a  part  of  the  record.  And  see  Thorn 
V.  Metropolitan  R.  Co.,  132  N.  Y.  555,  30  N.  E. 
866;  Mitchell  v.  Metropolitan  El.  R.  Co.,  132 
N.  Y.  552,  30  N.  E.  385  [affirming  9  N.  Y. 
Suppl.  130]. 

On  appeal  from  an  order  granting  an  in- 
junction the  question  whether  the  order  was 
properly  granted  on  the  evidence  will  not  be 
reviewed  where  the  evidence  is  not  brought 
up  in  the  record.  Searle  v.  Lead,  10  S.  D. 
312,  73  N.  W.  101,  39  L.  R.  A.  345. 

17.  Eno  V.  Manhattan  R.  Co.,  21  N.  Y. 
App.  Div.  548,  48  N.  Y.  Suppl.  516;  Shepherd 
V.  Baltimore,  etc.,  R.  Co.,  130  U.  S.  426,  9 
S.  Ct.  598,  32  L.  ed.  970. 

18.  Todemier  v.  Aspinwall,  43  111.  401 
(holding  that  on  appeal  from  a  decree  dis- 
missing a  bill  for  an  injunction  the  supreme 
court  cannot  presume,  in  the  absence  of  any- 
thing showing  the  fact,  that  the  highway  com- 
missioners failed  to  report  an  assessment  of 
damages  or  that  no  provision  was  made  for 
the  payment  thereof)  ;  Graf  v.'  St.  Louis,  8 
Mo.  App.  562  (holding  that  in  the  absence 
of  anything  to  the  contrary  in  the  record,  it 
would  be  presumed  that  damages  were  as- 
sessed only  for  the  period  not  barred  by  limi- 
tation ) . 

19.  Georgia. —  Chattanooga,  etc.,  R.  Co.  v. 
Jones,  80  Ga.  264,  9  S.  E.  1081. 

Illinois. —  Hogan  v.  Chicago,  etc.,  R.  Co., 
208  111.  161,  69  N.  E.  853  [affirming  105  111. 
App.  136]. 

Kentucky. —  Southern  R.  Co.  v.  Standiford, 
53  S.  W.  668,  21  Ky.  L.  Rep.  1023. 

Michigan. — Gillison  v.  Cressman,  100  Mich. 
591,  59  N.  W.  321. 

New  York. —  Golden  v.  Metropolitan  El.  R. 
Co.,  1  Misc.  142,  20  N.  Y.  Suppl.  630,  holding 
that  a  decision  of  the  trial  court  fixing  the 
damages,  caused  by  the  maintenance  and  oper- 
ation of  an  elevated  railroad,  in  excess  of  the 
estimate  of  plaintiff's  witnesses,  cannot  be 
reversed  on  appeal  where  such  estimate  made 
no  allowance  for  subsequent  expenditures, 
and  the  evidence  showed  that  the  premises 
would  have  had  the  general  advance  in  value 
which  was  shown  in  properties  along  adjacent 
streets  not  affected  by  the  railroad. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  833. 
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20.  Storm  v.  New  York,  etc.,  R.  Co.,  83 
Hun  (N.  Y.)  86,  31  N.  Y.  Suppl.  370  [af- 
firmed in  159  N.  Y.  538,  53  N.  E.  1132] ;  Mc- 
Kee  V.  New  York  El.  R.  Co.,  79  Hun  (N.  Y.) 
366,  29  N.  Y.  Suppl.  457,  judgment  enjoining 
the  operation  of  an  elevated  railroad  unless 
certain  damages  were  paid  and  a  conveyance 
taken  modified  so  as  to  allow  condemnation 
proceedings  to  be  taken. 

Where  the  trial  court,  in  computing  the 
damages  to  abutting  property,  erroneously 
restricted  the  extent  of  defendant's  right  to 
use  the  street,  and  in  determining  to  what  ex- 
tent defendant  should  be  enjoined  included  a 
portion  of  the  street  which  it  had  a  right  to 
use,  the  appellate  court  may  modify  such  de- 
cision by  limiting  the  injunction  to  that  part 
of  the  street  wrongfully  appropriated,  and 
by  making  a  reasonable  deduction  from  the 
damages  allowed.  Rape  v.  New  York,  etc.,  R. 
Co.,  74  N.  Y.  ApT).  Div.  175,  77  N.  Y.  Suppl. 
725.  But  an  allowance  to  an  abutting  owner 
of  rental  damages  for  the  period  subsequent 
to  the  condemning  company's  becoming  owner 
by  condemnation  of  the  abutting  property  as 
well  as  before  that  cannot  be  cured  on  appeal 
by  deduction  of  a  pro  rata  amount  from  the 
whole  amount  allowed,  it  not  appearing  that 
it  was  intended  to  allow  the  same  amount  for 
each  month  of  the  entire  period.  Adams  v. 
Manhattan  R.  Co.,  15  Misc.  (N.  Y.)  17,  36 
N.  Y.  Suppl.  426. 

An  injunction  perpetually  enjoining  a  rail- 
road company  from  entering  upon  and  con- 
structing its  road  over  private  lands  or  streets 
must  be  modified  so  far  as  it  prohibits  the 
exercise  of  rights  subsequently  acquired  by 
defendant  under  right  of  eminent  domain- 
Southern  Cal.  R.  Co.  V.  Southern  Pac.  R.  Co., 
(Cal.  1896)  43  Pac.  1123;  Peck  v.  Schenec- 
tady R.  Co.,  170  N.  Y.  298,  63  N.  E.  357 
[modifying  67  N.  Y.  App.  Div.  359,  73  N.  Y. 
Suppl.  794]. 

21.  Livingston  v.  Manhattan  R.  Co.,  4  N.  Y. 
App.  Div.  165,  38  N.  Y.  Suppl.  751,  holding 
that  a  judgment  for  damages  may  be  amended 
so  as  to  conform  to  the  finding  of  fact  and 
conclusions  of  law. 

22.  Chicago,  etc.,  R.  Co.  v.  Patterson,  26 
Ind.  App.  295,  59  N.  E.  688 ;  Roberts  v.  New- 
York  El.  R.  Co.,  155  N.  Y.  31,  49  N.  E.  262; 
Tillson  V.  Manhattan  R.  Co.,  24  N.  Y.  App. 
Div.  623,  48  N.  Y.  Suppl.  224;  Betieman  v. 
New  York  El.  R.  Co.,  1  Misc.  (N.  Y.)  138,  20' 
N.  Y.  Suppl.  628. 

An  assessment  against  an  elevated  railroad 
for  damages  to  an  abutting  landowner  will  be 
sustained  unless  the  conclusion  reached  by  the 
trial  court  is  palpably  erroneous.  Bon  v. 
Kings  County  El.  R.  Co.,  46  N.  Y.  App.  Div. 
626,  61  N.  Y.  Suppl.  675. 
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ings  where  the  pleading  or  testimony  is  so  confusing  that  from  it  it  is  unable  to 
do  justice  between  the  parties,^  or  order  a  new  trial  where  it  appears  that  the 
jury  lixed  the  amount  of  compensation  contrary  to  the  evidence.^  A  reversal  of 
the  judgment  or  order  will  be  granted  for  errors  in  rulings  or  findings  which  are 
prejudicial  to  the  appellant,^^  but  not  where  such  errors  are  harmless,^''  nor  where 
the  appellant  is  estopped  to  allege  the  error.^''  Altliougli  the  appellate  court  may 
grant  a  supersedeas  in  a  proper  case  it  will  not  do  so  on  grounds  which  may  be 
interposed  as  a  defense  at  law  in  the  proceedings  sought  to  be  stayed.^^ 

U.  Condemnation  in  Proceedings  by  Owner.  Under  the  statutes  of  some 
statec,  where  the  owner  of  property  brings  an  action  or  proceeding  based  upon 


A  verdict  for  damages  for  injury  to  prop- 
erty will  not  be  set  aside  as  excessive  where 
the  evidence  is  conflicting  and  the  jurors 
viewed  the  premises,  and  there  is  nothing  to 
indicate  that  they  were  influenced  by  passion 
or  prejudice.  Denver,  etc.,  E,.  Co.  r.  Bourne, 
11  Colo.  59,  16  Jfac.  839;  Denver,  etc.,  R.  Co. 
V.  Schmitt,  11  Colo.  56,  16  Pac.  842;  Ludlow 
f.  Macintosh,  53  S.  W.  524,  21  Ky.  L.  Rep. 
924. 

23.  Bailey  v.  New  Orleans,  19  La.  Ann. 
271;  Central  R.  Co.  v.  Merkel,  32  Tex.  723, 
remanded  with  directions  to  amend  pleadings. 

24.  Morin  v.  St.  Paul,  etc.,  R.  Co.,  30  Minn. 
100,  14  N.  W.  460,  holding  this  to  be  true 
where  it  appeared  that  the  jury  must  have 
fixed  plaintiff's  compensation  on  the  basis  of 
his  ownership  of  the  entire  tract  of  land,  al- 
though he  established  title  to  an  undivided 
interest  only. 

25.  Roberts  v.  New  York  El.  R.  Co.,  128 
N.  Y.  455,  28  N.  E.  486,  13  L.  R.  A.  499  {.re- 
versing 59  N.  Y.  Super.  Ct.  576,  12  N.  Y. 
Suppl.  957] ;  Powers  v.  Manhattan  R.  Co., 
120  N.  Y.  178,  24  N.  E.  295  (prejudicial  in- 
struction) ;  Gutman  v.  New  York  El.  R.  Co., 
91  Hun  (N.  Y.)  642,  36  N.  Y.  Suppl.  647; 
Phillips  V.  Postal  Tel.  Cable  Co.,  131  N.  C. 
225,  42  S.  E.  587  [reversing  130  N.  C.  513,  41 
S.  E.  1022,  89  Am.  St.  Rep.  868]  ;  Shepherd 
r.  Baltimore,  etc.,  R.  Co.,  130  U.  S.  426,  9 
S.  Ct.  598,  32  L.  ed.  970  (reversed  for  failure 
to  introduce  evidence  of  ownership  which  was 
formerly  denied,  with  directions  for  a  new 
trial  and  for  further  proceedings  consistent 
with  the  opinion) . 

Where  the  property  alleged  to  have  been 
injured  consisted  of  two  lots,  one  of  them 
undoubtedly  injured  to  some  extent,  but  the 
other  suffering  only  nominal  damages,  and 
the  damages  awarded  were  in  a  lump  sum, 
and  the  decision  of  the  trial  court  did  not 
show  how  much  he  assessed  as  the  damages 
to  each  lot,  reversal  of  the  entire  judgment 
was  necessary.  Peak  v.  Kings  County  Elec- 
tric R.  Co.,  83  N.  Y.  App.  Div.  631,  81  N.  Y. 
Suppl.  926. 

Where  it  is  impossible  to  determine  from 
the  verdict  that  the  damages  were  such  as 
the  law  gives  a  lien  for,  a  decree  foreclosing 
the  lien  should  be  reversed.  St.  Louis,  etc., 
R.  Co.  V.  Henderson,  86  Tex.  307,  24  S.  W. 
381  [reversing  Civ.  App.  1893)  32  S.  W. 
143]. 

26.  Roberts  v.  New  York  El.  R.  Co.,  155 
N.  Y.  31,  49  N.  E.  262;  Steubing  v.  New  York 


El.  R.  Co.,  138  N.  Y.  658,  34  N.  E.  369;  Mes- 
senger V.  Manhattan  R.  Co.,  129  N.  Y.  502,  29 
N.  E.  955  [affirming  59  N.  Y.  Super.  Ct.  576, 
13  N.  Y.  Suppl.  958]  ;  Innes  r.  Manhattan  R. 
Co.,  3  N.  Y.  App.  Div.  541,  38  N.  Y.  Suppl. 
286;  Walsh  v.  Brooklyn  EI.  R.  Co.,  76  Hun 
(N.  Y.)  24,  27  N.  Y.  Suppl.  605;  Woolsey  v. 
New  York  El.  R.  Co.,  9  N.  Y.  Suppl.  133. 

Refusal  of  referee  to  find  in  an  action  to  re- 
strain the  maintenance  and  operation  of  an 
elevated  railway  in  front  of  plaintiff's  prem- 
ises that  the  presence  of  defendant's  station,, 
two  blocks  distant  from  plaintiff's  residence, 
brought  a  large  number  of  persons  daily  in 
the  immediate  neighborhood  of  such  premises, 
and  that  its  proximity  was  advantageous  to 
the  business  portion  of  said  premises,  and 
produced  a  special  benefit  to  the  same  for 
business  men,  is  not  a  ground  for  .reversal, 
unless  the  evidence  so  clearly  established  the 
facts  as  to  make  the  refusal  an  error  of  law. 
Slater  v.  Manhattan  R.  Co.,  18  N.  Y.  Suppl. 
531. 

Refusal  to  direct  conveyance. —  A  judgment 
for  damages  will  not  be  reversed  for  failure 
of  the  court  to  direct  a  conveyance  to  de- 
fendant where  defendant  was  in  possession  of 
the  land,  since  such  judgment  in  effect  leaves 
defendant  in  lawful  possession  and  no  formal 
conveyance  is  necessary.  Richmond,  etc.,  R. 
Co.  V.  Thomas,  43  S.  W.  466,  19  Ky.  L.  Rep. 
1488. 

Instances  of  harmless  error  in  admitting  or 
excluding  evidence. —  See  Witmark  v.  New 
York  El.  R.  Co.,  149  N.  Y.  393,  44  N.  E.  78; 
Sixth  Ave.  R.  Co.  v.  Metropolitan  El.  R.  Co., 
138  N.  Y.  548,  34  N.  E.  400;  McGean  v.  Man- 
hattan R.  Co.,  117  N.  Y.  219,  22  N.  E.  957; 
Rees  V.  Schuylkill  River,  etc.,  R.  Co.,  135 
Pa.  St.  629,  20  Atl.  149;  Dallas  v.  Miller,  7 
Tex.  Civ.  App.  503,  27  S.  W.  498. 

27.  Autenrieth  v.  St.  Louis,  etc.,  R.  Co.,  36 
Mo.  App.  254,  holding  that  a  judgment  in 
action  for  damages  caused  by  the  construction 
of  a  railroad  will  not  be  reversed  for  an 
erroneous  instruction  as  to  the  measure  of 
damages,  where  both  parties  requested  the 
same. 

28.  Lake  Shore,  etc.,  R.  Co.  i\  Chicago,  etc., 
R.  Co.,  96  111.  125,  holding  that  where  on  ap- 
peal from  a  decree  dissolving  an  injunction 
the  motion  is  made  that  the  writ  of  error  be 
made  to  operate  as  a  supersedeas,  and  that  an 
order  be  entered  staying  the  condemnation 
proceedings  until  the  determination  of  the 
cause  on  error,  the  appellate  court  will  not 
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the  appropriation  of  or  injury  to  liis  property,  defendant  may  by  petition  or 
cross  bill  seek  a  condemnation,  wliicli  may  accordingly  be  had;^  and  in  New 
York  a  suit  by  the  owner  for  damages  and  an  alternative  injunction  is  consid- 
ered and  treated  as  substantially  a  condemnation  proceeding,^  and  both  past,  or 
rental,  and  future,  or  fee,  damages  may  be  awarded  therein.^^ 

XIII.  TITLE  OR  RIGHTS  ACQUIRED. 

A.  In  General.  In  the  absence  of  constitutional  restrictions,  the  legislature, 
in  the  exercise  of  its  power  to  authorize  the  taking  of  private  property  for  a 
public  use,  is  the  exclusive  judge  of  the  extent,  degree,  and  quality  of  interest 
which  are  proper  to  be  taken. ^  It  rests  solely  in  the  wisdom  of  the  legislature  to 
say  wdiat  estate  shall  be  taken.^    In  construing  the  statutes,  however,  it  will  not  be 


exercise  such  jurisdiction  where  the  grounds 
on  the  motion  were  such  as  might  be  inter- 
posed as  a  defense  at  law  in  the  proceedings 
sought  to  be  stayed. 

29.  See  Adolph  f.  Minneapolis,  etc.,  R.  Co., 
42  Minn.  170,  43  N.  W.  848;  Morin  v.  St. 
Paul,  etc.,  R.  Co.,  30  Minn.  100,  14  N.  W. 
460;  Galveston,  etc.,  R.  Co.  v.  Kinkead,  (Tex. 
Civ.  App.  1900)  60  S.  W.  468. 

Damages  should  be  assessed  as  of  the  time 
of  trial  in  such  case  and  not  as  of  the  time  of 
actual  possession.  Adolph  v.  Minneapolis, 
etc.,  R.  Co.,  42  Minn.  170,  43  N.  W.  848; 
Morin  v.  St.  Paul,  etc.,  R.  Co.,  30  Minn.  100, 
14  N.  W.  460. 

30.  Sperb  v.  Metropolitan  El.  R.  Co.,  137 
N.  Y.  155,  32  N.  E.  1050,  20  L.  R.  A.  752; 
Hughes  V.  Metropolitan  El.  R.  Co.,  130  N.  Y. 
14,  28  N.  E.  765;  American  Bank-Note  Co.  v. 
New  York  El.  R.  Co.,  129  N.  Y.  252,  29  N.  E. 
302;  Pappenheim  v.  Metropolitan  El.  R.  Co., 
128  N.  Y.  436,  28  N.  E.  518,  26  Am.  St.  Rep. 
486,  13  L.  R.  A.  401 ;  Westphal  v.  New  York, 
75  N.  Y.  App.  Div.  252,  78  N.  Y.  Suppl.  56; 
Purdy  V.  Manhattan  R.  Co.,  3  Misc.  (N.  Y.) 
50,  634,  22  N.  Y.  Suppl.  943 ;  Cunard  v.  Man- 
hattan R.  Co.,  1  Misc.  (N.  Y.)  151,  20  N.  Y. 
Suppl.  724;  Jones  v.  New  York  El.  R.  Co.,  18 
N.  Y.  Suppl.  952;  Seebach  r.  Metropolitan 
El.  R.  Co.,  18  N.  Y.  Suppl.  208 ;  Smith  v.  New 
York  El.  R.  Co.,  18  N.  Y.  Suppl.  132. 

31.  Ketcham  v.  New  York,  etc.,  R.  Co.,  177 
N.  Y.  247,  69  N.  E.  533  [reversing  76  N.  Y. 
App.  Div.  619,  79  N.  Y.  Suppl.  1135];  Uline 
V.  New  York  Cent.,  etc.,  R.  Co.,  101  N.  Y.  98,  4 
N.  E.  536,  54  Am.  Rep.  661;  Morrison  v. 
Metropolitan  El.  R.  Co.,  49  N.  Y.  App.  Div. 
633,  63  N.  Y.  Suppl.  206;  Shepard  V. 
Metropolitan  El.  R.  Co.,  48  N.  Y.  App.  Div. 
452,  62  N.  Y.  Suppl.  977 ;  Gray  r.  New  York 
El.  R.  Co.,  43  N.  Y.  App.  Div.  104,  59  N.  Y. 
Suppl.  386 ;  Comesky  v.  Postal  Tel.  Cable  Co., 
41  N.  Y.  App.  Div.  245,  58  N.  Y.  Suppl.  467 ; 
Lewis  V.  New  York,  etc.,  R.  Co.,  40  N.  Y.  App. 
Div.  343,  57  N.  Y.  Suppl.  1053  [affirming  25 
Misc.  13,  54  N.  Y.  Suppl.  434] ;  Holy  Apos- 
tles Church  V.  New  York  El.  R.  Co.,  21  N.  Y. 
App.  Div.  47,  47  N.  Y.  Suppl.  418.  See  also 
German  Evangelical  Liitheran  Synod  Emi- 
grant Mission  v.  Brooklyn  El.  R.  Co.,  165 
N.  Y.  604,  58  N.  E.  756  [affirming  20  N.  Y. 
App.  Div.  596,  47  N.  Y.  Suppl.  344]. 

1.  Burnett  v.  Com.,  169  Mass.  417,  48  N.  E. 
758;  Brooklyn  Park  Com'rs  v.  Armstrong,  45 
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N.  Y.  234,  6  Am.  Rep.  70;  Raleigh,  etc.,  R. 
Co.  V.  Davis,  19  N.  C.  451;  De  Varaigne  v. 
Fox,  7  Fed.  Cas.  No.  3,836,  2  Blatchf.  95. 
See  also  Fairchild  v.  St.  Paul,  46  Minn.  540, 
49  N.  W.  325. 

2.  Indiana. —  Logansport  v.  Shirk,  88  Ind. 
503;  Cromie  v.  Wabash,  etc.,  Canal,  71  Ind. 
208;  Nelson  v.  Fleming,  56  Ind.  310;  Indian- 
apolis Water  Works  Co.  v.  Burkhart,  41  Ind. 
364. 

loiua.— Smith  v.  Hall,  103  Iowa  95,  72 
N.  W.  427. 

Louisiana. —  New  Orleans  Pac.  R.  Co.  v. 
Gay,  32  La.  Ann.  471. 

Massachusetts. — Titus  v.  Boston,  161  Mass. 
209,  36  N.  E.  793 ;  Page  v.  O'Toole,  144  Mass. 
303,  10  N.  E.  851;  Dingley  v.  Boston,  100 
Mass.  544.  "  There  are  no  sacramental  words 
which  must  be  used  in  a  statutory  power  to 
take  and  hold  lands  in  order  to  give  a  right 
to  take  the  lands  in  fee.  Any  language  in 
the  statute  which  makes  its  meaning  clear 
is  sufficient,  and  in  very  little  more  than 
*  take  and  hold  '  has  been  held  enough."  New- 
ton V.  Perry,  163  Mass.  319,  321,  39  N.  E. 
1032,  per  Holmes,  J. 

Minnesota. — Fairchild  v.  St.  Paul,  46  Minn. 
540,  49  N.  W.  325 ;  Cotton  v.  Mississippi,  etc., 
Boom  Co.,  22  Minn.  372;  Scott  v.  St.  Paul, 
etc.,  R.  Co.,  21  Minn.  322. 

New  York. —  Eldridge  v.  Binghamton,  120 
N.  Y.  309;  Tifft  v.  Buffalo,  82  N.  Y.  204; 
Sweet  V.  Buffalo,  etc.,  R.  Co.,  79  N.  Y.  293 ; 
Rexford  v.  Knight,  15  Barb.  627. 

North  Carolina. —  Raleigh,  etc.,  R.  Co.  v. 
Davis,  19  N.  C.  451. 

OMo.— Malone  v.  Toledo,  34  Ohio  St. 
541. 

Virginia. —  Roanoke  City  v.  Berkowitz,  80 
Va.  616. 

United  States. —  De  Varaigne  v.  Fox,  7  Fed. 
Cas.  No.  3.836,  2  Blatchf.  95. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  836. 

Act  authorizing  a  municipality  to  abate  a 
nuisance. —  The  act  of  the  legislature  of  Mas- 
sachusetts of  June  1,  1867,  c.  308,  to  enable 
the  city  of  Boston  to  abate  a  nuisance,  and 
for  the  preservation  of  the  public  health  in 
said  city,  and  which  provided  for  the  taking 
of  certain  private  lands  therein  and  for  their 
improvement,  filling  up,  and  complete  drain- 
ing, so  as  to  abate  an  existing  nuisance  and 
preserve  the  health  of  the  city,  and  which 
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implied  that  a  greater  interest  or  estate  can  be  taken  than  is  absokitelj  necessary 
to  satisfy  its  language  and  object,^  or  than  the  constitution  allows ;  *  and  although 
a  taking  of  the  fee  may  be  authorized  where  necessary,^  in  the  absence  of  express 
words  the  statute  will  not  be  so  construed  where  its  purposes  will  be  satisfied  by 
the  taking  of  an  easement.^  But  the  condemnation  can  pass  no  greater  right  or 
title  than  the  parties  have  against  whom  proceedings  are  had,'^  nor  tlian  is 
described  in  the  condemnation  proceedings.^    Where  the  state  condemns  land  it 


further  provided  for  the  payment  of  the  cost 
of  the  lots  so  taken  through  judicial  proceed- 
ings, was  within  the  constitutional  power  of 
Ihe  legislature  of  that  state,  and  the  fee  in 
such  lands  when  acquired  by  the  city  passed 
to  it  under  the  act,  and  the  previous  owners 
ceased  to  have  any  interest  in  them,  but 
were  only  entitled  to  reasonable  compensa- 
tion to  be  ascertained  in  the  manner  pro- 
vided uy  the  act.  Sweet  f.  Rechel,  159  U.  S. 
380,  16  S.  Ct.  43,  40  L.  ed.  188. 

Foreign  corporation. —  It  is  for  the  legisla- 
ture exclusively  to  determine  as  to  the  extent 
of  the  interest  in  the  lands  to  be  acquired  by 
a  foreign  corporation.  The  right  to  take 
property  to  any  extent,  whether  the  full  or 
entire  title  or  only  an  easement,  is  implied 
in  the  constitutional  provision.  Morris 
Canal,  etc.,  Co.  v.  Townsend,  24  Barb.  (N.  Y.) 
658. 

State  canals. — In  People  v.  White,  1 1  Barb. 
(N.  Y.)  26,  it  was  held  that  upon  the  aban- 
donment of  a  section  of  the  Erie  canal  the 
land  reverted  to  the  original  owner;  but  in 
a  later  case  it  was  held  that  the  people  ac- 
quierd  a  fee  which  survived  the  abandonment 
of  the  canal  and  which  could  be  granted  to 
the  adjoining  owner  by  the  legislature  (Bird- 
sail  V.  Cary,  66  How.  Pr.  (N.  Y.)  358)  ;  and 
the  later  view  has  been  sustained  by  the 
court  of  appeals  in  regard  to  the  Chenango 
canal  (Eldridge  v.  Binghamton,  120  N.  Y. 
309,  24  N.  E.  462). 

3.  Kelly  v.  Donahoe,  2  Mete.  (Ky.)  482; 
Shreveport,  etc.,  R.  Co.  r.  Hinds,  50  La.  Ann. 
781,  24  So.  287;  New  Orleans  Pac.  R.  Co.  f. 
Oay,  32  La.  Ann.  471;  Sixth  Ave.  R.  Co.  v. 
Kerr,  72  N.  Y.  330;  Washington  Cemetery 
f.  Prospect  Park,  etc.,  R.  Co.,  68  N.  Y.  591 
[affirming  7  Hun  655].  And  see  People  v. 
Blake,  19  Cal.  579;  Fuselier  v.  Iberia  Parish 
Police  Jury,  109  La.  551,  33  So.  597. 

"  [The]  language  [of  the  statute]  may  be 
broad  enough  to  vest  an  absolute  title  to 
lands,  without  being  technical  in  its  terms. 
If  the  expressions  are  such  as  that  the  whole 
force  of  them  is  not  applied,  unless  a  fee 
simple  is  created,  that  estate  will  be  taken, 
though  the  exact  words  be  not  used."  Brook- 
lyn Park  Com'rs  v.  Armstrong,  45  N.  Y.  234, 
242,  6  Am.  Rep.  70. 

4.  Peoria,  etc.,  R.  Co.  v.  Birkett,  62  111. 
332;  Scott  v.  St.  Paul,  etc.,  R.  Co.,  21  Minn. 
322;  Union  Depot  Co.  v.  Frederick,  117  Mo. 
138,  21  S.  W.  1118,  1130,  26  S.  W.  350. 

5.  Connecticut. —  Driscoll  v.  New  Haven,  75 
Conn.  92,  52  Atl.  618. 

Louisiana. —  Shreveport,  etc.,  R.  Co.  v. 
Hinds,  50  La.  Ann.  781,  24  So.  287. 

New  York. — Brooklyn  Park  Com'rs  Arm- 
strong, 45  N.  Y.  234,  6  Am.  Rep.  70 


0/iio.— Malone  v.  Toledo,  34  Ohio  St.  541. 

United  States. —  Newton  v.  Manufacturers' 
R.  Co.,  115  Fed.  781,  53  C.  C.  A.  599. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  836. 

Qualified  fee. —  Some  of  the  cases  hold  that 
the  title  acquired  is  a  qualified  or  terminable 
fee,  for  the  land  cannot  be  sold  as  such  or 
devoted  to  any  use  other  than  that  for  which 
it  was  condemned  and  if  the  enterprise  be 
abandoned  will  revert  to  the  original  owner. 
Fairchild  v.  St.  Paul,  46  Minn.  540,  49  N.  W. 
325;  Kellogg  v.  Malin,  50  Mo.  496,  11  Am. 
Rep.  426;  Hooker  v.  Utica,  etc..  Turnpike 
Road  Co.,  12  Wend.  (N.  Y.)  371. 

6.  Shreveport,  etc.,  R.  Co.  v.  Hinds,  50  La. 
Ann.  781,  24  So.  287;  Washington  Cemetery 
f.  Prospect  Park,  etc.,  R.  Co.,  68  N.  Y.  591 
[affirming  7  Hun  655  J  ;  Matter  of  New  York, 
74  N.  Y.  App.  Div.  197,  77  N.  Y.  Suppl.  737 
[affirmed  in  174  N.  Y.  26,  66  N.  E.  584]; 
In  re  Wads  worth,  57  Hun  (N.  Y.)  419,  10 
N.  Y.  Suppl.  705;  Lyon  v.  Gormley,  53  Pa. 
St.  261;  Newton  v.  Manufacturers'  R.  Co., 
115  Fed.  781,  53  C.  C.  A.  599.  And  see  Wa- 
terbury  v.  Piatt,  75  Conn.  387,  53  Atl.  958, 
60  L.  R.  A.  211;  Cotton  v.  Mississippi,  etc., 
Boom  Co.,  22  Minn.  372. 

The  fact  that  the  particular  purpose  for 
which  the  land  is  to  be  taken  is  expressed  in 
the  title  and  body  of  the  act  does  not  neces- 
sarily qualify  the  estate  taken ;  the  purpose 
declared  simply  defines  the  use.  Sweet  r. 
Buffalo,  etc.,  R.  Co.,  79  N.  Y.  293. 

A  statute  providing  that  the  title  to  land 
condemned  for  a  public  park  "  shall  vest  in 
the  people  of  the  county  "  is  valid,  since  in 
such  case  the  words,  "  people  of  the  county," 
may  be  regarded  as  interchangeable  with  the 
term  "  the  county."  St.  Louis  County  Ct.  V. 
Griswold,  58  Mo.  175. 

Although  the  statute  under  which  the  land 
is  taken  provides  that  a  fee  shall  vest,  yet 
if  the  statement  in  the  condemnation  pro- 
ceedings shows  that  it  was  intended  to  re- 
serve to  the  owner  all  rights  not  necessary 
for  the  use  to  which  the  land  was  to  be  put, 
an  easement  only  is  taken.  Conklin  r.  Old 
Colony  R.  Co.,  154  Mass.  155,  28  N.  E.  143. 

7.  Charleston,  etc.,  R.  Co.  v.  Hughes,  105 
Ga.  1,  30  S.  E.  972,  70  Am.  St.  Rep.  17; 
Anderson  v.  Rochester,  etc.,  R.  Co.,  9  How. 
Pr.  (N.  Y.)  553. 

If  the  party  has  only  an  equitable  title  at 
the  time  of  the  condemnation,  if  he  subse- 
quently acquires  the  legal  title,  it  will  pass 
by  the  condemnation  proceedings.  Buck- 
waiter  V.  Neosho  County  School  Dist.  No.  42, 
65  Kan.  603,  70  Pac.  605. 

8.  Shipley  v.  Western  Maryland  Tidewater 
R.  Co.,  (Md.  1904)  56  Atl.  968,  holding  that 
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is  not  affected  by  any  prior  title  of  wliicli  it  Iiad  no  actual  notice  and  as  to  which 
it  is  not  chargeable  with  constructive  notice.^ 

B.  Nature  of  Title  —  l.  In  General.  The  title  acquired  by  condemnation 
proceedings  is  not  one  of  privity,  but  of  a  cliaracter  which  is  sometimes  denomi- 
nated a  new  title,^^  under  which  the  land  appropriated  is  held  free  from  the  lien 
of  a  prior  judgment,^^  and  the  prevailing  doctrine  is  that  wliere  lands  are  con- 
denmed  for  the  purposes  of  a  corporation  the  title  vested  in  the  corporation  is  a 
qualified  one  to  the  extent  necessary  for  its  purposes.^''^ 

2.  Fee  Simple.  A  fee  simple  title  may  be  taken  and  acquired  through  the 
exercise  of  tlie  power  of  eminent  domain  ;  but  this  occurs  only  where  an  absohite 
and  unconditional  price  is  paid  for  the  property.^^  Under  some  statutes  tlie  con- 
demnation is  held  to  vest  complete  title  in  tlie  condemning  corporation;^'*  and 


notwithstanding  Md.  Code,  art.  23,  §  167, 
condemnation  proceedings  to  acquire  land 
abutting  on  a  street,  but  described  so  as  to 
exclude  the  street,  would  not  vest  in  the  con- 
demning company  title  to  the  center  of  the 
thoroughfare, 

9.  Sturgis  V.  Moore,  13  Tex.  Civ.  App=  291, 
35  S.  W.  56. 

10.  Emery  v.  Boston  Terminal  Co.,  178 
Mass.  172,  59  N.  E.  763,  86  Am.  St.  Rep.  473. 

11.  Gimbel  v.  Stolte,  59  Ind.  446;  Williams 
v.  Hutchinson,  etc.,  R.  Co.,  62  Kan.  412,  63 
Pac.  430,  84  Am.  St.  Rep.  408. 

12.  California. —  People  v.  Blake,  19  Cal. 
579. 

Massachusetts. —  Burnett  v.  Com.,  169 
Mass.  417,  48  N.  E.  758. 

North  Carolina. —  State  v.  Rives,  27  N.  C. 
297. 

Pennsylvania. —  Sholl  v.  Stump,  24  Pa.  Su- 
per. Ct.  48. 

Texas. —  Palmer  v.  Harris  County,  29  Tex. 
Civ.  App.  340,  69  S.  W.  229. 

England. —  Sydney  Municipal  Council  v. 
Young,  [1898]  A.  C.  457,  67  L.  J.  P.  C.  40, 

78  L.  T.  Rep.  N.  S.  365,  46  Wkly.  Rep.  561 ; 
Bostock  V.  North  Staffordshire  R.  Co.,  2  Jur. 
N.  S.  248,  25  L.  J.  Ch.  325,  3  Smale  &  G.  283, 

•4  Wkly.  Rep.  336. 

A  corporation  has  no  higher  or  better  right 
to  property  obtained  by  condemnation  pro- 
ceedings than  to  that  which  it  has  acquired 
by  purchase.  Oregon  Cascade  R.  Co.  v.  Baily, 
3  Oreg.  164. 

13.  Connecticut. —  Driscoll  v.  New  Haven, 
75  Conn.  92,  52  Atl.  618. 

MiQhigan. —  Detroit  City  R.  Co.  v.  Mills, 
85  Mich.  634,  48  N.  W.  1007. 

Missouri. —  Kellogg  v.  Malin,  50  Mo.  496, 
11  Am.  Rep.  426. 

New  Jersey. —  U.  S.  Pipe  Line  Co.  v.  Dela- 
ware, etc.,  R.  Co.,  62  N.  J.  L.  254,  41  Atl. 
759,  42  L.  R.  A.  572. 

New  York. —  Sweet  v.  Buffalo,  etc.,  R.  Co., 

79  N.  Y.  293  [affirming  13  Hun  643]  ;  Brook- 
lyn Park  Com'rs  v.  Armstrong,  45  N.  Y.  234, 
6  Am.  Rep.  70 ;  Matter  of  Rochester,  24  N.  Y. 
App.  Div.  383,  48  N.  Y.  Suppl.  764. 

Virginia. —  Roanoke  City  v.  Berkowitz,  80 
Va.  616. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  836. 

Lands  condemned  by  a  state  for  its  use 

vests  a  fee  simple  in  the  commonwealth. 
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State  V.  Griftner,  61  Ohio  St.  201,  55  N.  E. 
612;  Delosier  v.  Pennsylvania  Canal  Co.,  (Pa. 
1887)  11  Atl.  400. 

A  mill  or  other  factory  company  cannot 
acquire  a  fee  simple  to  land  condemned  for 
its  use  merely  upon  the  payment  of  damages. 
Whitworth  v.  Puckett,  2  Gratt.  (Va.)  528; 
Hunter  v.  Matthews,  1  Rob.  (Va.)  468. 

Under  a  power  to  condemn  the  fee  in  lands 
the  right  to  condemn  merely  a  use  of  water 
flowing  through  the  land  cannot  be  exercised. 
Charlottesville  v.  Maury,  96  Va.  383,  31 
S.  E.  520. 

A  city  authorized  to  take  real  estate  for 
public  purposes,  when  its  authority  is  not 
limited  to  a  mere  taking  in  trust  for  the 
particular  purpose,  may  elect  as  to  the  na- 
ture of  the  title  acquired;  but  the  power  to 
acquire  title  in  fee  for  the  construction  of  a 
bridge  and  approaches  thereto  does  not  neces- 
sarily operate  to  make  a  taking  of  property 
to  construct  a  street  alongside  the  bridge 
fipproaches  pass  title  in  fee  to  the  city. 
Matter  of  New  York,  74  N.  Y.  App.  Div.  197, 
77  N.  Y.  Suppl.  737. 

14.  California. —  Fox  v.  Western  Pac.  R. 
Co.,  31  Cal.  538.  And  see  People  v.  Blake, 
19  Cal.  579. 

Georgia. —  Powers  v.  Armstrong,  19  Ga. 
427. 

Illinois. —  Peoria,  etc.,  R.  Co.  v.  Birkett,  62 
111.  332;  Res  v.  Chicago,  38  111.  322. 

New  York. —  In  re  Amsterdam  Water 
Com'rs,  96  N.  Y.  351;  Brooklyn  Park  Com'rs 
V.  Armstrong,  45  N.  Y.  234,  6  Am.  Rep.  70 
[affirming  3  Lans.  429]  ;  Heyward  v.  New 
York,  8  Barb.  486;  Gearty  v.  New  York,  49 
How.  Pr.  33. 

North  Carolina. —  State  v.  Rives,  27  N.  C. 
297. 

Ohio. —  Dodson  v.  Cincinnati,  34  Ohio  St. 
276. 

Pennsylvania. —  Easton's  Appeal,  47  Pa.  St. 
255;  Crangle  v.  Harrisburg,  1  Pa.  St.  132; 
Lebanon  School-Dist.  v.  Lebanon  Female 
Seminary,  (1888)  12  Atl.  857;  Levering  v. 
Philadelphia,  etc.,  R.  Co.,  8  Watts  &  S.  459; 
Schuler  v.  Northern  Liberties,  etc.,  R.  Co., 
3  Whart.  555;  Philadelphia,  etc.,  R.  Co.  v. 
Lawrence,  10  Phila.  604. 

Tennessee. —  Burnett  v.  Nashville,  etc.,  R. 
Co.,  4  Sneed  528. 

Vermont. —  Troy,  etc.,  R.  Co.  r.  Potter,  42 
Vt.  265,  1  Am.  Rep.  325;  McAulay  v.  West- 
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the  right  so  conferred  is  not  affected  by  a  change  in  the  constitution  pending  the 
proceedings.^^  In  some  cases  the  right  acquired  is  treated  as  a  fee  simple,  but 
subject  to  return  to  the  owner  upon  a  discontinuance  of  the  use.^^ 

3.  Easement.  In  construing  a  statute  authorizing  the  taking  of  private 
property  for  pubhc  use  it  will  not  be  implied  that  a  greater  interest  or  estate 
can  be  taken  than  is  absolutely  necessary  to  satisfy  the  language  and  object  of  the 
act,  and,  where  the  constitution  and  statute  are  both  silent  on  the  subject,  nothing 
more  than  an  easement  can  be  taken. ^'^  As  a  general  rule  an  easement  only  is 
acquired  in  property  condemned  for  a  public  liigliway,^^  a  turnpike,^^  a  street,^ 


€rn  Vermont  R.  Co.,  33  Vt.  311,  78  Am.  Dec. 
()27 ;  Stacey  v.  Vermont  Cent.  R.  Co.,  27  Vt. 
39. 

Virginia. —  Jones  v.  Miller,  (1882)  23 
S.  E.  35. 

United  States. —  Wood  v.  Mobile,  107  Fed. 
846,  47  C.  C.  A.  9  [affirming  99  Fed. 
615]. 

See  18  Cent.  Dig.  tit.  '*  Eminent  Domain," 
§  836. 

Thus  a  title  in  fee  may  be  taken  by  a  city 
to  land  purchased  or  taken  for  the  purpose 
of  abating  a  nuisance  (Dingley  v.  Boston, 
100  Mass.  544),  or  constructing  a  sewer 
(Page  V.  O'Toole,  144  Mass.  303,  10  N.  E. 
851),  or  for  streets  (Hughes  v.  Mississippi, 
€tc.,  R.  Co.,  12  Iowa  261;  Milburn  v.  Cedar 
Rapids,  12  Iowa  246 ;  Hamersley  v.  New 
York,  56  N.  Y.  533;  Sixth  Ave.  R.  Co.  v. 
Oilbert  El.  R.  Co.,  43  N.  Y.  Super.  Ct.  292). 
But  see  cases  cited  infra,  XIII,  B.  3. 

Presumption. —  It  has  been  held  that  where 
lands  are  condemned  for  public  use  it  will 
be  presumed  that  the  commissioners  intended 
to  condemn  the  entire  property  and  title  in- 
cluding the  fee  simple  of  all  lesser  estates 
unless  their  report  shows  the  contrary.  Bon- 
ner V.  Peterson,  44  111.  253 ;  Story  v.  New 
York  El.  R.  Co.,  3  Abb.  N.  Cas.  (N.  Y.) 
478. 

15.  Peoria,  etc.,  R.  Co.  v.  Birkett,  62  IH. 
332. 

16.  Chicago,  etc.,  R.  Co.  v.  Clapp,  201  111. 
418,  66  N.  E.  223;  Kimball  v.  Kenosha,  4 
Wis.  321. 

17.  California. —  People  v.  Blake,  19  Cal. 
579. 

Connecticut. —  Benham  v.  Potter,  52  Conn. 
248. 

Illinois. —  Aden  v.  Union  County  Road 
Dist.  No.  3,  97  111.  App.  347. 

Indiana. —  Quick  v.  Taylor,  113  Ind.  540, 
16  N.  E.  588;  Brookville,  etc..  Hydraulic  Co. 
V.  Butler,  91  Ind.  134,  46  Am.  Rep.  580; 
Julien  V.  Woodsmall,  82  Ind.  568;  Vaughn 
t'.  Stu/aker,  16  Ind.  338. 

Louisiana. — Fuselier  v.  Iberia  Parish  Police 
Jury,  109  La.  551,  33  So.  597. 

Massachusetts. —  Newton  v.  Perry,  163 
Mass.  319,  39  N.  E.  1032;  Conklin  v.  Old 
Colony  R.  Co.,  154  Mass.  15.5,  28  N.  E.  143; 
Atty.-Gen.  v.  Jamaica  Fond  Aqueduct  Corp., 
133  Mass.  361;  Clark  v.  Worcester,  125  Mass. 
226 ;  Harback  v.  Boston,  10  Cush.  295. 

Minnesota. —  Gurney  r.  Minneapolis  Union 
Elevator  Co.,  63  Minn.  70,  65  N.  W.  136,  30 
L.  R.  A.  534. 

New  York. —  Washington  Cemetery  v.  Pros- 


pect Park,  etc.,  R.  Co.,  68  N.  Y.  591;  Strong 
V.  Brooklyn,  68  N.  Y.  1. 

North  Carolina. —  State  v.  Bellamy,  120 
N.  C.  212,  27  S.  E.  113;  State  v.  Williams, 
117  N.  C.  753,  23  S.  E.  250. 

Ohio. —  Vought  V.  Columbus,  etc.,  R.  Co., 
58  Ohio  St.  123,  50  N.  E.  442;  Corwin  v. 
Cowen,  12  Ohio  St.  629. 

Oklahoma. —  Guthrie,  etc.,  R.  Co.  v.  Faulk- 
ner, 12  Okla.  532,  73  Pac.  290. 

Pennsylvania. —  Pittsburgji,  etc.,  R.  Co.  v. 
Bruce,  102  Pa.  St.  23;  Heise  v.  Pennsylvania 
R.  Co.,  62  Pa.  St.  67. 

United  States. —  Harris  v.  Elliott,  10  Pet. 
25,  9  L.  ed.  333. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain," 
§  836. 

Appropriation  of  land  for  lateral  support. 

—  Where  a  municipal  corporation  appropri- 
ates part  of  the  land  of  an  abutting  owner 
for  the  purpose  of  lateral  support  to  the 
street  in  front  of  it,  this  is  merely  an  appro- 
priation of  an  easement  in  the  land,  and 
does  not  divest  the  abutting  owner  of  his 
general  domination  over  it;  he  may  still 
use  it  for  all  purposes  not  inconsistent  with 
the  special  purpose  of  furnishing  the  neces- 
sary support  to  the  street.  Dodson  v.  Cincin- 
nati, 34  Ohio  St.  276. 

18.  Illinois. —  Aden  v.  Union  County  Road 
Dist.  No.  3,  97  111.  App.  347. 

Indiana. —  Hagaman  v.  Moore,  84  Ind. 
496. 

Kansas. —  Roberts  v.  Brown  County,  21 
Kan.  247 ;  Shawnee  County  Com'rs  v.  Beck- 
Avith,  10  Kan.  603. 

Michigan. —  Paul  v.  Detroit,  32  Mich.  108. 

Missouri. —  Kellogg  v.  Malin,  50  Mo.  496, 
11  Am.  Rep.  426. 

New  York. —  Higgins  v.  Reynolds,  31  N.  Y. 
151. 

Rhode  Island. —  Rhode  Island  Hospital 
Trust  Co.  V.  Hayden,  20  R.  I.  544,  40  Atl. 
421,  42  L.  R.  A.  107. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  836. 

But  see  Raleigh,  etc.,  R.  Co.  v.  Davis,  19 
N.  C.  451. 

19.  Kelly  v.  Donahoe,  2  Mete.  (Ky.)  482; 
Adams  v.  Emerson,  6  Pick.  ( Mass. )  57 ; 
Wright  V.  Carter,  27  N.  J.  L.  76.  And  see 
Roanoke  City  r.  Berkowitz,  80  Va.  616. 

Condemnation  of  a  quarry  for  the  use  of  a 
turnpike  passes  the  use  only.  Morris  v. 
Schollsville  Branch  Red  River  Turnpike 
Road,  6  Bush  (Ky.)  671. 

20.  Harris  v.  Chicago,  162  111.  288,  44 
N.  E.  437. 
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parks,^^  aqiieducts,^^  or  telegraph  routes.^^  And  this  is  usually  true  in  regard  to 
land  condemned  for  railroad  purposes,^  although  some  statutes  have  been  held  to 
vest  the  fee  in  the  company .^'^  Where  an  easement  only  is  acquired  the  exclusive 
right  of  property  in  the  land,  the  trees  and  shrubbery  upon  its  surface  and  min- 
erals below  it  remain  unchanged,  subject  of  course  to  the  right  of  the  condemn- 
ing company  to  construct  and  operate  its  road  over  and  through  it,^*^  as  well  as  the 
title  to  the  buildings.^^ 

C.  Right  to  Land  and  Improvements  —  l.  In  General.  Condemnation 
passes  the  right  to  take  the  land  as  it  existed  at  the  time  of  the  hearing,^  and 
generally  any  improvements  placed  thereon  after  the  institution  of  proceedings 
for  condemnation  or  after  the  date  of  the  appropriation  are  at  the  owner's  risk, 
and  cannot  be  considered  in  estimating  the  damages  to  which  the  owner  is  entitled.^'** 

2.  Duration  of  the  Right.  Ordinarily  the  right  to  the  land  acquired  continues 
as  long  as  it  is  required  for  the  purpose  for  which  it  was  condemned,^  notwith- 


The  easements  of  the  public  in  streets  are 

greater  than  in  country  roads.  Palmer  v. 
Larchmont  Electric  Co.,  6  N.  Y.  App.  Div. 
12,  39  N.  Y.  Suppl.  522. 

21.  Devine  v.  Lord,  175  Mass.  384,  56  N.  E. 
570;  Newton  v.  Manufacturers'  R.  Co.,  115 
Fed.  781.  53  0.  C.  A.  599.  But  see  Driscoll 
f.  New  Haven,  75  Conn.  92,  52  Atl.  618. 

22.  Harback  v.  Boston,  10  Cush.  (Mass.) 
295;  Matter  of  Thompson,  57  Hun  (N.  Y.) 
419,  10  N.  Y.  Suppl.  705. 

23.  Lockie  v.  Mutual  Union  Tel.  Co.,  103 
111.  401;  Postal  Tel.  Cable  Co.  v.  Louisiana 
Western  R.  Co.,  49  La.  Ann.  1270,  22  So. 
219,  holding  this  the  rule  with  regard  to 
telegraph  companies  maintaining  their  lines 
on  railroad  rights  of  way. 

24.  Colorado. —  Union  Pac.  R.  Co.  v.  Colo- 
rado Postal  Tel.  Cable  Co.,  30  Colo.  133,  69 
Pac.  564,  97  Am.  St.  Rep.  106. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  Clapp, 
201  111.  418,  66  N.  E.  223;  Chicago,  etc.,  R, 
Co.  V.  Chicago,  etc.,  R.  Co.,  15  HI.  App.  587. 

loiva. —  Henry  v.  Dubuque,  etc.,  R.  Co.,  2 
Iowa  288. 

Minnesota. —  Gurney  v.  Minneapolis  Union 
Elevator  Co.,  63  Minn.  70,  65  N.  W.  136,  30 
L.  R.  A.  534;  Kaiser  v.  St.  Paul,  etc.,  R. 
Co.,  22  Minn.  149;  Scott  V.  St.  Paul,  etc., 
R.  Co.,  21  Minn.  322. 

Missouri. —  Union  Depot  Co.  v.  Frederick, 
117  Mo.  138,  21  S.  W.  1118,  1130,  26  S.  W. 
350;  Kellogg  v.  Malin,  50  Mo.  496,  11  Am. 
Rep.  426,  62  Mo.  429. 

New  Hampshire. —  Blake  v.  Rich,  34  N.  H. 
282. 

New  York. — Strong  v.  Brooklyn,  68  N.  Y,  1. 
Compare  Munger  v.  Tonawanda  R.  Co.,  4 
N.  Y.  349.  53  Am.  Dec.  384;  Beal  v.  New 
York  Cent.,  etc.,  R.  Co.,  41  Hun  172. 

North  Carolina. —  Shields  v.  Norfolk,  etc., 
R.  Co.,  129  N.  C.  1,  39  S.  E.  582. 

Ohio. —  Piatt  V.  Pennsylvania  Co.,  43  Ohio 
St.  228,  1  N.  E.  420. 

Oreqon. —  Oregon  R.,  etc.,  Co.  v.  Oregon 
Real  Estate  Co.,  10  Oreg.  444. 

Pennsylvania. —  Ross  v.  Pennsylvania  R. 
Co.,  (1886)  4  Atl.  85©;  Heise  v.  Pennsylvania 
R.  Co.,  62  Pa.  St.  67. 

South  Carolina. —  Tutt  V.  Port  Royal,  etc., 
R.  Co..  28  S.  C.  388,  5  S.  E.  831.    But  see 
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Charleston,  etc.,  R.  Co.  v.  Blake,  12  Rich. 
634. 

Texas. —  Lyon  v.  McDonald,  78  Tex.  71,  14 
S.  W.  261,  9  L.  R.  A.  295. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  836. 

Rights  of  action. —  A  railroad  company  ac- 
quires by  condemnation  a  sufficient  title  to 
sustain  an  action  of  ejectment  (New  York, 
etc.,  R.  Co.  V.  Trimmer,  53  N.  J.  L.  1,  20  Atl. 
761 ;  Pittsburgh,  etc.,  R.  Co.  v.  Peet,  152  Pa. 
St.  488,  25  Atl.  612,  19  L.  R.  A.  467)  ;  to  de- 
feat an  action  of  trespass  (Maysville,  etc., 
R.  Co.  V.  Pelham,  (Ky.  1892)  20  S.  W.  384)  ; 
and  to  recover  damages  for  the  obstruction 
of  a  street  on  which  it  abuts  (Pennsylvania 
Schuylkill  Valley  R.  Co.  v.  Reading  Paper 
Mills,  149  Pa.  St.  18,  24  Atl.  205)  ;  and  also 
such  title  as  to  make  animals  which  stray 
upon  its  tracks  trespassers  (Munger  v.  Tona- 
wanda R.  Co.,  4  N.  Y.  349,  53  Am.  Dec. 
384). 

25.  Challiss  r.  Atchison,  etc.,  R.  Co.,  16 
Kan.  117;  Shawnee  County  Com'rs  v.  Beck- 
with,  10  Kan.  603;  Troy,  etc.,  R.  Co.  Pot- 
ter, 42  Vt.  265,  1  Am.  Rep.  325.  And  see 
Prather  v.  Western  Union  Tel.  Co.,  89  Ind. 
501. 

26.  Blake  v.  Rich,  34  N.  H.  282;  Higgins 
V.  Reynolds,  31  N.  Y.  151. 

Title  to  a  spring  along  a  right  of  way  ac- 
quired for  a  plank-road  is  in  the  owner  of 
the  land.  Upper  Ten  Mile  Plank  Road  Co. 
V.  Braden,  172  Pa.  St.  460,  33  Atl.  562,  51 
Am.  St.  Rep.  759. 

27.  Shields  v.  Norfolk,  etc.,  R.  Co.,  129 
N.  C.  1,  39  S.  E.  582. 

28.  Charleston,  etc.,  R.  Co.  v.  Hughes, 
105  Ga.  1,  30  S.  E.  972,  70  Am.  St.  Rep.  17; 
Fitchburg  R.  Co.  v.  New  Haven,  etc.,  Co., 
134  Mass.  547;  In  re  Paseo,  78  Mo.  App. 
518  (holding  that,  although  the  title  to  the 
land  condemned  remains  in  the  owner  until 
damages  are  paid,  yet  upon  payment  the  di- 
vestiture of  his  title  relates  to  the  date  of 
the  judgment  confirming  the  condemnation)  ; 
Shields  v.  Pittsburg,  31  Pittsb.  Leg.  J.  N.  S. 
327. 

29.  See  supra,  X,  E,  19,  n,  (i),  (b). 

30.  Pratt  V.  Brown,  3  Wis.  603,  holding 
that  the  right  to  flow  lands  continues  until 
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standing  the  life  of  the  condemning  corporation  may  be  Hmited  by  special  charter 
or  general  statu te.^^ 

3.  Tenure  The  tenure  of  land  condemned  is  sometimes  said  to  be  in  the 
nature  of  a  trust  for  public  use,^^  and  for  this  reason  it  is  said  to  be  subject  to  the 
supervision  of  the  government.^^ 

D.  Use  and  Occupation  —  l.  In  General.  Where  the  power  of  condemna- 
tion has  been  exercised  in  strict  conformity  to  the  statute  the  result  is  final,  and 
the  right  to  the  use  and  occupation  of  the  condemned  property  is  conclusive.^^ 

2.  Exclusiveness  of  the  Right  —  a.  In  General.  Condemnation  of  land 
usually  precludes  the  owner  from  entering  on  or  using  any  portion  thereof  with- 
out the  consent  of  the  party  condemning  the  land,^^  except  in  case  of  an  easement 
in  so  far  as  his  use  is  not  inconsistent  with  the  use  for  which  the  land  Avas  appro- 
priated.^^ The  owner  of  land  and  water  taken  for  a  water-supply  retains  the 
right  to  make  any  use  of  the  water  or  the  land  which  does  not  interfere  with 
such  purpose.^'^ 

b.  By  Railroads.  The  use  by  a  railway  company  of  land  condemned  for  its 
road  is  practically  an  exclusive  one,  and  permanent  in  its  nature,^^  unless  the 
statute,  or  the  court  in  its  order,  limits  the  easement  to  be  acquired  by  reserving 


the  dissolution  of  the  condemning  corpora- 
tion. 

31.  Shreveport,  etc.,  R.  Co.  v.  Hinds,  50 
La.  Ann.  781,  24  So.  287;  Miner  v.  New  York 
Cent.,  etc.,  R.  Co.,  46  Him  (N.  Y.)  612  [af- 
firrned  in  123  N.  Y.  242,  25  N.  E.  339]  ;  State 
V.  Rives,  27  N.  C.  297. 

32.  Swan  v.  Williams,  2  Mich.  427;  Fair- 
child  V.  St.  Paul,  46  Minn.  540,  49  N.  W. 
325 ;  Matter  of  New  York,  74  N.  Y.  App.  Div. 
197,  77  N.  Y.  Suppl.  737  [affirmed  in  174 
N.  Y.  26,  66  N.  E.  584]. 

33.  Swan  v.  Williams,  2  Mich.  427. 

34.  Kansas,  etc.,  R.  Co.  v.  Phipps,  4  Kan. 
App.  252,  45  Pac.  926;  Lyon  v.  McDonald,  78 
Tex.  71,  14  S.  W.  261,  9  L.  R.  A.  295. 

The  condemning  corporation  thereupon  has 
a  right  to  enter  and  use  the  soil,  although 
title  does  not  pass  until  the  appraisement 
and  payment  of  damages.  Baker  v.  Johnson, 
2  Hill  (N.  Y.)  342. 

35.  Kansas. —  Dillon  v.  Kansas  City,  etc., 
R.  Co.,  67  Kan.  687,  74  Pac.  251. 

Massachusetts. —  Cleaveland  v.  Ware,  98 
Mass.  409. 

Nebraska. —  Struve  t\  Republican  Valley 
R.  Co.,  (1902)  89  N.  W.  604. 

Pennsylvania. —  Philadelphia  r.  Ward,  174 
Pa.  St.  '45,  34  Atl.  458 ;  Reading  v.  Davis, 
153  Pa.  St.  360,  26  Atl.  62. 

Wyoming. —  Whalon  v.  North  Platte  Canal, 
etc.,  R.  Co.,  11  Wto.  318,  71  Pac.  995. 

36.  Conklin  v.  Old  Colony  R.  Co.,  154  Mass. 
155,  28  N.  E.  143;  Livermore  v.  Jamaica,  23 
Vt.  361. 

The  owner  of  a  strip  of  land  which  has 
been  condemned  by  a  telegraph  company  in 
order  to  place  its  line  cannot  be  excluded 
from  the  use  of  such  strip.  Lockie  v.  Mutual 
Union  Co.,  103  El.  401. 

37.  Indiana. —  Bass  v.  Ft.  Wayne,  121  Ind. 
389,  23  N.  E.  259. 

Maine. —  Jordan  v.  Woodward,  40  Me.  317. 
Maryland. —  Kane   v.   Baltimore,    15  Md. 
240. 

Massachusetts. —  Fosgate  V.  Hudson,  178 
Mass.  225,  59  N.  E.  809. 


Michigan. —  Detroit  City  R.  Co.  v.  Mills, 
85  Mich.  634,  48  N.  W.  1007. 

Pennsylvania. — Philadelphia  v.  Spring  Gar- 
den Com'rs,  7  Pa.  St.  348. 

A  water  company  which  has  taken  the  use 
of  a  pond  and  river  .to  supply  a  town  with 
water  is  not  entitled  to  exclude  a  railroad 
company  from  taking  water  for  its  engines, 
where  the  amount  thus  taken  does  not  in- 
terfere with  the  obtaining  of  a  sufficient 
supply  by  the  water  company.  Framingham 
Water  Co.  v.  Old  Colony  R.  Co.,  176  Mass. 
404,  57  N.  E.  680. 

Where  land  is  condemned  for  a  reservoir 
the  company  has  a  right  to  inclose  the  reser- 
voir and  prohibit  access  to  it  by  the  former 
owner  as  well  as  others  (Finn  v.  Providence 
Gas,  etc.,  Co.,  99  Pa.  St.  631)  ;  and  this  is 
also  true  of  land  acquired  as  a  protection  to 
the  water-supplv  (Newton  v.  Perry,  163  Mass. 
319,  39  N.  E.  1032). 

38.  Colorado. —  St.  Onge  v.  Day,  11  Colo, 
368,  18  Pac.  278. 

Kansas. —  Dillon  v.  Kansas  City,  etc.,  R. 
Co.,  67  Kan.  687,  74  Pac.  251. 

Minnesota. —  Lake  Superior,  etc.,  R.  Co.  v. 
Greve,  17  Minn.  322. 

Missouri. —  Chicago,  etc.,  R.  Co.  r.  George, 
145  Mo.  38,  47  S.  W.  11;  St.  Louis,  etc.,  R. 
Co.  f.' Clark,  121  Mo.  169,  25  S.  W.  192,  906, 
26  L.  R.  A.  751;  St.  Louis,  etc.,  R.  Co.  v.  St. 
Louis  Union  Stock  Yards  Co.,  120  Mo.  541, 
25  S.  W.  399. 

New  York. —  Kings  Countv  El.  R.  Co.  i\ 
Cocks,  22  N.  Y.  Suppl.  1017. 

Pennsylvania. — Philadelphia,  etc.,  R.  Co.  v. 
Lawrence,  10  Phila.  604;  Junction  R.  Co.  i\ 
Boyd,  8  Phila.  224;  Bate  v.  Philadelphia, 
etc.,  R.  Co.,  1  Montg.  Co.  Rep.  47. 

Tennessee. —  Burnett  v.  N.  &  C.  R.  Co.,  4 
Sneed  528. 

Vermont. —  Connecticut,  etc..  R.  Co.  r.  Hol- 
ton,  32  Vt.  43;  Hurd  v.  Rutland,  etc.,  R. 
Co.,  25  Vt.  116. 

See  18  Cent.  Dig.  tit.  "Eminent  Domain," 
§  847. 

The  owner  cannot  dig  and  carry  away  the 
[XIII,  D,  2,  b] 
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certain  rights  and  privileges  to  the  landowner,^^  or  unless  such  limitation  is  con- 
ceded by  the  company.^^  This  rule  has  in  some  jurisdictions  been  so  far  modified 
as  to  allow  the  landowner  to  enter  upon  and  use  the  land  for  any  purpose  not 
inconsistent  with  its  use  by  the  company  for  any  of  the  objects  which  the  raih'oad 
is  intended  to  accomplish.^^  The  owner  has  not  the  right  to  cross  and  recross  the 
road  except  at  places  open  to  the  public  for  such  purposes,^^  unless  tlie  statute 
provides  for  such  crossings.^^ 

3.  Extent  of  the  Right  —  a.  In  General.  The  use  of  land  taken  must  be  in 
accordance  with  and  for  the  purposes  which  justified  its  taking,^  altiiough  within 
such  purpose  the  manner  of  the  use  and  occupation  is  within  the  discretion  of  the 
condemning  corporation.^^  If  after  condemnation  and  possession  any  otlier  than 
the  authorized  use  is  made  of  the  land,  from  which  injury  results,  the  owner  is 
entitled  to  additional  damages,^^  unless  he  has  received  as  compensation  the  full 
market  value  of  his  land,  and  the  other  use  to  which  the  land  is  put  is  a  public 


turf  on  the  right  of  way  (Connecticut,  etc., 
R.  Co.  V.  Holton,  32  Vt.  43)  ;  nor  use  it  for 
pasturage  or  otherwise  (Hurd  v.  Rutland, 
etc.,  R.^Co.,  25  Vt.  116). 

Where  the  land  is  taken  for  station  pur- 
poses, the  possession  of  the  railroad  company 
is  more  exclusive  than  where  it  is  taken 
simply  for  the  right  of  way,  in  the  former 
case  the  possession  being  as  exclusive  and 
absolute  as  belongs  to  an  easement  in  fee. 
Peirce  v.  Boston,  etc.,  R.  Corp.,  141  Mass. 
481,  6  N.  E.  96. 

39.  loioa. — Clayton  v.  Chicago,  etc.,  R.  Co., 
67  Iowa  238,  25  N.  W.  150. 

Maine. — ^Fitzpatrick  f.  Boston,  etc.,  R.  Co., 
84  Me.  33,  24  Atl.  432. 

Massachusetts. —  Conklin  v.  Old  Colony  R. 
Co.,  154  Mass.  155,  28  N.  E.  143. 

Minnesota. —  Hopkins  v.  Chicago,  etc.,  R. 
Co.,  76  Minn.  70,  78  N.  W.  969. 

New  Jersey. —  Marino  v.  New  Jersey  Cent. 
R.  Co.,  69  N.  J.  L.  628,  56  Atl.  306. 

Pennsylvania. —  Wilkesbarre,  etc.,  R.  Co. 
V.  Danville,  etc.,  R.  Co.,  29  Leg.  Int.  373. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§§  847-849. 

The  owner  of  land  condemned  by  a  railroad 
company  subject  to  the  duty  to  maintain 
suitable  wagon  ways,  where  its  railroad  in- 
tersects the  land  of  such  owner,  has  a  right 
of  way  across  the  railroad  appurtenant  to 
■each  of  his  divided  tracts;  but  this  right 
is  not  transmitted  to  a  grantee  of  a  portion 
of  the  lands  lying  only  on  one  side  of  the 
railroad.  Marino  v.  New  Jersey  Cent.  R. 
Co.,  69  N.  J.  L.  628,  56  Atl.  306. 

40.  Conklin  v.  Old  Colony  R.  Co.,  154  Mass. 
155,  28  N.  E.  143;  St.  Louis,  etc.,  R.  Co.  v. 
Knapp,  etc.,  Co.,  160  Mo.  396,  61  S.  W.  300; 
St.  Louis,  etc.,  R.  Co.  v.  Clark,  121  Mo.  169, 
25  S.  W.  192,  906.,  26  L.  R.  A.  751. 

41.  Southern  R.  Co.  v.  Cowan,  129  Ala. 
577,  29  So.  985;  Guthrie,  etc.,  R.  Co.  v. 
Eaulkner,  12  Okla.  532,  73  Pac.  290;  Hasson 
V.  Oil  Creek,  etc.,  R.  Co.,  8  Phila.  (Pa.) 
556;  Connecticut,  etc.,  R.  Co.  v.  Holton,  32 
Vt.  43.  See  also  Alabama,  etc.,  R.  Co.  v. 
Burkett,  42  Ala.  83. 

Use  of  highway,  etc. —  Where  a  railroad 
company  acquires  the  right  to  construct  its 
road  upon  or  across  any  stream  or  water- 
course, road  or  highway,  railroad  or  canal, 
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this  gives  to  the  railroad  company  only  a 
joint  use  with  the  public  in  a  highway  over 
which  its  road  is  constructed,  and  does  not 
allow  such  use  by  the  com'pany  as  will  ex- 
clude the  public  from  ordinary  travel  on 
the  highway.  Pittsburg,  etc.,  R.  Co.  v.  Reich, 
101  111.  157;  National  Docks,  etc..  Connect- 
ing R.  Co.  V.  State,  53  N.  J.  L.  217,  21  Atl. 
570,  26  Am.  St.  Rep.  421. 

42.  New  York,  etc.,  R.  Co.  v.  Miller,  165 
Mass.  514,  43  N.  E.  499;  St.  Louis,  etc.,  R. 
Co.  V.  Clark,  121  Mo.  169,  25  S.  W.  192,  906, 
26  L.  R.  A.  751;  Lvon  v.  McDonald,  78  Tex. 
71,  14  S.  W.  201.  9  L.  R.  A.  295. 

43.  Clayton  v.  Chicago,  etc.,  R.  Co.,  67 
Iowa  238,  25  N.  W.  150;  Fitzpatrick  v.  Bos- 
ton, etc.,  R.  Co.,  84  Me.  33,  24  Atl.  432. 

44.  Boston  Mfg.  Co.  v.  Burgin,  114  Mass. 
340;  Cape  Girardeau,  etc.,  Macadamized, 
etc..  Road  Co.  v.  Renfroe,  58  Mo.  265;  Julia 
Bldg.  Assoc.  V.  Bell  Telephone  Co.,  13  Mo. 
App.  477;  Lance's  Appeal,  55  Pa.  St.  16.  93 
Am.  Dec.  722;  Jones  v.  Tatham,  20  Pa.  St. 
398. 

A  water  company's  right  to  take  land  for 

the  purpose  of  enlarging  a  pond  and  to  raise 
a  dam  thereon  gives  it  no  right  to  sink  wells 
on  the  land  for  the  purpose  of  intercepting 
underground  streams  for  a  source  of  water- 
supply.  Atty.-Gen.  v.  Jamaica  Pond  Aque- 
duct Corp.,  133  Mass.  261. 

Where  land  condemned  for  railroad  pur- 
poses is  not  legally  appraised,  the  construc- 
tion of  the  road  and  the  recording  of  the  sur- 
vey and  award  confines  the"  possession  of  the 
railroad  to  the  land  actually  occupied,  and 
does  not  extend  it  to  the  limits  of  the  survey. 
Croft  V.  Bennington,  etc.,  R.  Co.,  64  Vt.  1,  23 
Atl.  922. 

45.  Peirce  v.  Boston,  etc.,  R.  Co.,  141  Mass. 
481,  6  N.  E.  96;  Hopkins  v.  Chicago,  etc., 
R.  Co.,  76  Minn.  70,  78  N.  W.  969. 

46.  Merrimack  River  Locks,  etc.  v.  Nashua, 
etc.,  R.  Co.,  104  Mass.  1,  6  Am.  Rep.  181; 
Cincinnati  v.  Penny,  21  Ohio  St.  499,  8  Am. 
Rep.  73;  Hatch  v.  Cincinnati,  etc.,  R.  Co., 
18  Ohio  St.  92;  Porterfield  v.  Bond,  38  Fed. 
391.  Compare  Hamilton  v.  Annapolis,  etc., 
R.  Co.,  1  Md.  Ch.  107. 

But  the  use  of  the  land  for  private  pur- 
poses for  a  few  days  after  an  appeal  from 
condemnation  proceedings   will   not  entitle 
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one.'*^  These  rules  have  been  applied  to  lands  condemned  for  j^urposes  of  a  street 
or  highway,'^  for  a  sewer,^^  or  for  a  wharf 

b.  Railroads.  Land  condemned  for  railway  purposes  can  be  used  only  for 
such  purposes  or  for  purposes  appertaining  thereto,^^  although  the  condemnation 
of  the  riglit  of  way  includes  the  right  to  make  and  maintain  such  way  as  is 
required  for  a  raih-oad,^"'  as  well  as  everything  necessary  to  the  construction  and 
operation  of  the  road.^'^ 

e.  Alienation  or  Mortgage  of  Property  Condemned.  Unless  the  title  acquired 
in  the  exercise  of  the  right  of  eminent  domain  is  a  complete  fee  simple  title  for 
all  purposes,  the  condemning  corporation  cannot  sell  or  dispose  of  the  land  except 
by  legislative  act  for  any  other  use  ^-  tlian  one  like  the  use  for  which  it  was 


the  owner  of  the  fee  to  the  mesne  profits. 
Eoss  V.  Pennsj'lvania  R.  Co.,  (Pa.  1886)  4 
Atl.  850. 

47.  Detroit  City  R.  Co.  r.  Mills,  85  Mich. 
634,  48  N.  W.  1007. 

48.  Doon  V.  Natiek,  171  Mass.  228,  50 
N.  E.  616;  Tucker  r.  Tower,  9  Pick.  (Mass.) 
109,  19  Am.  Dec.  350  (holding  that  a  turn- 
pike company  may  make  use  of  the  land  by 
erecting  a  toll-house)  ;  Cincinnati  v.  Penny, 
21  Ohio  St.  499.  8  Am.  Rep.  73:  Hyde  Park 
r.  Kilgour,  20  Ohio  Cir.  Ct.  451,  10  Ohio 
Cir.  Dec.  837;  Rhode  Island  Plospital  Trust 
Co.  r.  Havden,  20  R.  I.  544,  40  Atl.  421.  42 
L.  R.  A.  107;  Clutter  r.  Davis,  25  Tex.  Civ. 
App.  532,  62  S.  W.  1107. 

49.  Butchers'  Slaughtering,  etc.,  Assoc.  v. 
Com.,  169  Mass.  103,  47  X.  E.  599. 

Agreeing  to  take  into  a  sewer  the  sewage 
of  other  cities  and  towns  is  not  a  new  appro- 
priation of  the  land  such  as  to  entitle  the 
owner  to  further  compensation.  Titus  v.  Bos- 
ton, 161  Mass.  209,  36  N.  E.  793. 

50.  Belcher  Sugar  Refining  Co.  v.  St.  Louis 
Grain  Elevator  Co..  82  Mo.  121,  101  Mo.  192, 
13  S.  W.  822,  8  L.  R.  A.  801,  holding  that 
land  condemned  for  a  wharf  cannot  be  leased 
unconditionallj^  for  a  term  of  years  for  a 
strictly  private  business. 

But  its  use  for  a  grain  elevator  is  not  in- 
consistent with  its  use  as  a  wharf.  Belcher 
Sugar  Refining  Co.  r.  St.  Louis  Grain  Ele- 
vator Co.,  82  Mo.  121,  101  Mo.  192,  13  S.  W. 
822,  8  L.  R.  A.  801. 

51.  Illinois. —  Suburban  R.  Co.  v.  Metro- 
politan West  Side  El.  R.  Co.,  193  111.  217,  61 
N.  E.  1090. 

Iowa. —  Stodghill  v.  Chicago,  etc.,  R.  Co., 
43  Iowa  26,  22  Am.  Rep.  210. 

Kansas. —  State  r.  Arraell,  8  Kan.  288, 
holding  that  condemnation  of  land  for  a  right 
of  way  gives  a  railroad  company  no  right  to 
enter  and  dig  ditches  to  adjacent  land,  al- 
though such  ditches  are  necessary  for  the 
proper  drainage  and  protection  of  the  rail- 
road. 

New  Jersey. —  National  Docks,  etc..  Con- 
necting R.  Co.  V.  State,  53  N.  J.  L.  217,  21 
Atl.  570,  26  Am.  St.  Rep.  421. 

Pennsylva/nia.—  Ross  v.  Pennsylvania  R. 
Co.,  (1886)  4  Atl.  850. 

Texas. —  Muhle  r.  New  York,  etc.,  R.  Co., 
86  Tex.  459,  25  S.  W.  007;  Lvon  r.  McDon- 
ald, 78  Tex.  71,  14  S.  W.  261,  9  L.  R.  A.  295; 
Oroley  v.  St.  Louis  Southwestern  R.  Co., 
<Civ.  App.  1900)  56  S.  W.  615. 
[65] 


See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  841. 

A  railroad  company  may  erect  within  the 
limits  of  its  right  of  way  telegraph  poles, 
and  operate  a  telegraph  line  along  such  right 
of  way  (Prather  v.  Western  Union  Tel.  Co., 
89  Ind.  501.  See  also  Payne  v.  Kansas,  etc., 
R.  Co.,  46  Fed.  546),  or  erect  buildings,  al- 
though they  obstruct  a  private  right  of  way 
(Boston  Gaslight  Co.  f.  Old  Colony,  etc.,  R. 
Co.,  14  Allen  (Mass.)  444).  But  it  cannot 
use  land  so  condemned  for  a  bridge  with  a 
wagon  and  footway  as  well  as  for  railroad 
purposes  (Payne  v.  Kansas,  etc.,  R.  Co.,  46 
Fed.  546)  or  remove  the  lateral  support  of 
adjacent  propertv  (McCullough  v.  St.  Paul, 
etc.,  R.  Co.,  52  "Minn.  12,  53  N.  \N.  802); 
INIosier  v.  Oregon  Nav.  Co.,  39  Oreg.  256,  64 
Pac.  453,  87  Am.  St.  Rep.  652. 

Depot. —  It  is  not  essential  that  lands  con- 
demned for  depot  purposes  should  be  used  for 
the  depot  building  alone  (Muhle  v.  New  York, 
etc.,  R.  Co.,  (Tex.  Civ.  App.  1893)  23  S.  W. 
809)  or  that  the  building  should  be  used 
solelv  for  railway  purposes  (Peirce  v.  Bos- 
ton, etc.,  R.  Corp.,  141  Mass.  481,  6  N.  E.  96). 

Recovery  of  rent. —  If  a  railroad  company 
permits  a  party  to  store  lumber  and  erect 
an  office  and  shed  on  part  of  the  land  which 
it  has  condemned  for  depot  purposes,  the 
owner  of  the  fee  may  recover  from  such 
party  the  rental  value  of  the  land  so  used. 
Lyon  r.  McDonald,  78  Tex.  71,  14  S.  W.  261, 
9  L.  R.  A.  295. 

52.  Chicago,  etc.,  R.  Co.  r.  Hogan,  105  111. 
App.  136;  Henry  v.  Dubuque,  etc.,  R.  Co.,  2 
Iowa  288;  Com.  v.  Hartford,  etc.,  R.  Co.,  14 
Gray  (Mass.)  379;  Dougherty  v.  Wabash, 
etc.,  R.  Co.,  19  Mo.  App.  419. 

A  railroad  company  may  use  condemned 
land  to  any  extent  which  the  exigencies  of  its 
business  mav  demand.  Cummins  v.  Des 
Moines,  etc.,  *R.  Co.,  63  Iowa  397,  19  N.  W. 
268. 

Where  one  lays  out  a  private  wagon  road 
on  his  own  land,  the  same  title  is  acquired 
thereto  by  the  condemnation  of  a  right  of 
way  across  it  as  to  the  remainder  of  the  tract 
condemned.  Charleston,  etc.,  R.  Co.  v.  Flem- 
ing, 118  Ga.  699,  45  S.  E.  664. 

53.  Willev  r.  Norfolk  Southern  R.  Co.,  98 
N.  C.  263,  3^  S.  E.  485. 

54.  Western  Union  Tel.  Co.  v.  American 
Union  Tel.  Co.,  65  Ga.  160,  38  Am.  Rep.  781; 
Fairchild  r.  St.  Paul,  46  Minn.  540,  49  N.  W. 
325;  Barker  v.  Hartman  Steel  Co.,  6  Pa.  Co» 
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condemned.^  The  land  condemned  may,  however,  be  mortgaged  for  purposes 
connected  with  its  use.^^ 

4.  Change  of  Use.  Where  a  state  lias  through  the  proper  agencies  appropriated 
land  for  a  public  use  it  may  authorize  a  change  in  the  use  to  another  of  a  like 
character  without  working  a  reversion  to  the  original  owner  and  it  seems  tliat 
it  is  immaterial  whether  or  not  the  fee  passed  by  the  condemnation.^^  But  this 
power  is  in  the  legislature  only  and  does  not  extend  to  the  company  having  the 
original  use,^^  except  where  it  holds  a  title  in  fee  to  the  land  and  the  use  to  which 
it  is  changed  is  a  public  one.^  A  change  in  the  method  of  use  may  be  made, 
however,  where  the  use  itself  is  not  changed. 

E.  Abandonment — l.  Effect  —  a.  In  General.  Except  where  the  effect  of 
condemnation  proceedings  was  to  divest  tlie  owner  of  his  title,^^  an  abandonment 
of  the  property  condemned  by  the  party  condemning  entitles  the  owner  to 


Ct.  183;  Strong  Brooklyn,  68  N.  Y.  1. 
And  it  is  immaterial  that  the  railroad  is 
under  state  control.  Western  Union  Tel.  Co. 
f.  American  Union  Tel.  Co.,  supra. 

55.  Massachusetts. — Westcott  v.  New  York, 
etc.,  R.  Co.,  152  Mass.  465,  25  N.  E.  840. 

Minnesota. —  Crolley  v.  Minneapolis,  etc., 
R.  Co.,  30  Minn.  541,'  16  N.  W.  422. 

Missouri. —  Kansas  City,  etc.,  R.  Co.  v. 
Kansas  City,  etc.,  E.  Co.,  129  Mo.  62,  31 
S.  W.  451;  Chouteau  v.  Missouri  Pac.  R, 
Co.,  122  Mo.  375,  22  S.  W.  458,  30  S.  W.  299 ; 
Cory  V.  Chicago,  etc.,  R.  Co.,  100  Mo.  282,  13 
S.  W.  346;  Gray  v.  St.  Louis,  etc.,  R.  Co.,  81 
Mo.  126. 

New  York. —  Roby  v.  New  York  Cent.,  etc., 
R.  Co.,  142  N.  Y.  176,  36  N.  E.  1053  {revers- 
ing 65  Hun  532,  20  N.  Y.  Suppl.  551]. 

Ohio. —  Pittsburg,  etc.,  R.  Co.  v.  Garlick, 
20  Ohio  Cir.  Ct.  561,  11  Ohio  Cir.  Dec.  337. 

Virginia. —  Callison  v.  Hedrick,  15  Gratt. 
244. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  846. 

56.  Eldridge  v.  Smith,  34  Vt.  484.  See 
Railroads  ;  Steeet  Railroads  ;  Telegraphs 
AND  Telephones;  Toll-Roads, 

57.  Georgia. —  Western  Union  Tel.  Co.  v. 
American  Union  Tel.  Co.^  65  Ga.  160,  3S  Am. 
Rep.  781. 

Iowa. —  Central  Iowa  R.  Co.  v.  Moulton, 
etc.,  R.  Co.,  57  Iowa  249,  10  N.  W.  639. 

Kentucky. —  Curran  v.  Louisville,  83  Ky. 
628,  7  Ky.  L.  Rep.  734. 

Louisiana. —  Louisville  Postal  Tel.  Cable 
Co.  V.  Louisiana  Western  R.  Co.,  49  La.  Ann. 
1270,  22  So.  219. 

New  York. —  Eldridge  v.  Binghamton,  42 
Hun  202  [affirmed  in  120  N.  Y.  309,  24  N.  E. 
462]. 

Ohio. —  Malone  v.  Toledo,  28  Ohio  St.  643. 

England. —  Astley  v.  Manchester,  etc.,  R. 
Co.,  2  De  G.  &  J.  453,  4  Jur.  N.  S.  567,  27 
L.  J.  Ch.  478,  6  Wkly.  Rep.  561,  59  Eng. 
Ch.  359. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  857. 

58.  Curran  v.  Louisville,  83  Ky.  628,  7 
Ky.  L,  Rep.  734;  Merrimack  River  Locks,  etc. 
V.  Nashua,  etc.,  R.  Co.,  104  Mass.  1,  6  Am. 
Rep.  181;  Sweet  v.  Buffalo,  etc.,  R.  Co.,  13 
Hun  (N.  Y.)  643. 

59.  Louisville   Postal   Tel.   Cable   Co.  v. 
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Louisiana  Western  R.  Co.,  49  La.  Ann.  1270, 
22  So.  219;  Strong  v.  Brooklyn,  68  N.  Y.  1. 

In  England  if  a  railroad  company  abandons 
its  undertaking  and  applies  the  land  to  a, 
different  purpose,  the  landowner  has  no  new 
right  which  a  court  of  equity  will  enforce, 
Astley  V.  Manchester,  etc.,  R.  Co.,  2  De  G. 
&  J.  453,  4  Jur.  N.  S.  567,  2V  L.  J.  Ch.  478, 
6  Wkly.  Rep.  561,  59  Eng.  Ch.  359;  Dover 
Harbor  v.  South-Eastern  R.  Co.,  9  Hare  489, 
21  L.  J.  Ch.  886,  41  Eng.  Ch.  489. 

60.  Detroit  City  R.  Co.  v.  Mills,  85  Mich. 
634,  48  N.  W.  1007,  holding  that  where  the 
owner  receives  as  damages  the  full  market 
value  of  his  land  there  can  be  no  such  thing 
as  damages  to  his  reversionary  interest  by 
any  use  which  is  a  public  one.  And  see 
Hatch  V.  Cincinnati,  etc.,  R.  Co.,  18  Ohio  St. 
92,  holding  that  the  owner  might  recover  a 
full  and  fair  compensation  for  additional 
burdens  and  inconveniences  not  common  to 
the  general  public. 

61.  Dougherty  v.  Wabash,  etc.,  R.  Co.,  19 
Mo.  App.  419;  Hummel  v.  Cumberland  Val- 
ley R.  Co.,  175  Pa.  St.  537,  34  Atl.  848. 

62.  Merrimack  River  Locks,  etc.  v.  Nashua, 
etc.,  R.  Co.,  104  Mass.  1,  6  Am.  Rep.  181; 
Brooklyn  Park  Com'rs  v.  Armstrong,  45  N.  Y. 
234,  6  Am.  Rep.  70  [reversing  3  Lans.  429]  ; 
People  V.  Palatine,  53  Barb.  (N.  Y.)  70; 
Hey  ward  v.  New  York,  8  Barb.  (N.  Y.)  486; 
De  Varaigne  v.  Fox,  7  Fed.  Cas.  No.  3,836, 
2  Blatchf.  95. 

The  fee-simple  title  to  lands  appropriated 
by  the  state  or  by  the  United  States  for  pub- 
lie  purposes  remains  in  those  governments 
respectively,  although  the  use  of  the  lands 
or  the  purpose  for  which  they  were  appro- 
priated has  ceased.  State  v.  Griftner,  61  Ohio 
St.  201,  55  N.  E.  612;  U.  S.  v.  Seufert  Bros. 
Co.,  87  Fed.  35. 

What  is  not  an  abandonment. —  Under  Ohio 
Rev.  St.  §  6434  a  failure  of  the  condemning 
company  to  comply  within  thirty  days  with 
an  order  of  the  probate  court  directing  it  to 
make  payment  or  deposit  of  the  amount  of 
the  verdict  shall  be  held  and  considered  as 
an  abandonment  by  it  of  the  property;  but 
this  rule  has  no  application  during  the  pen- 
dency of  a  proceeding  in  error,  commenced  by 
the  corporation  to  review  the  verdict  and 
order  of  confirmation  in  a  probate  court- 
State  V.  Waite,  25  Ohio  Cir.  Ct.  216. 
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reenter,^  and  he  cannot  be  depriv^ed  of  his  reversionary  interest  either  by  an  act 
of  the  condemning  party  or  by  the  legislature  without  compensation.^  But  the 
condemning  party  should  have  a  reasonable  opportunity  to  remove  its  property 
from  the  land  abandoned.^ 

b.  On  Rig-ht  to  Compensation.  Upon  the  ground  tliat  by  entering  and  nsing 
the  land  under  proper  proceedings  the  rights  of  the  respective  parties  tliereby 
become  vested,  the  condemning  company  cannot  avoid  payment  of  the  compensa- 
tion or  damages  awarded  by  thereafter  abandoning  the  land/'^  although  the  rule 
is  otherwise  if  such  abandonment  takes  place  before  sucli  riglits  have  become 
vested,  as  before  the  company  has  entered  upon  and  used  the  land.^^  For  the 
same  reason  the  condemning  company  is  not  entitled  after  abandonment  to 
recover  from  the  owner  or  depositary  the  amount  of  compensation  or  damages 
awarded,  and  which  has  been  paid  or  deposited,  although  the  title  reverts  to  tlie 
owner,^  unless  it  has  not  entered  on  the  land  or  injured  it  in  any  way,^^  or  unle&s 


63.  Connecticut. —  Waterbury  v.  Piatt,  76 
Conn.  435,  56  Atl.  856. 

Ulinois. — Chicago,  etc.,  R.  Co.  v.  Clapp,  201 
111.  418,  66  N.  E.  223. 

loim. —  Remey  v.  Iowa  Cent.  R.  Co.,  116 
Iowa  133,  89  N.  W.  218;  Hastings  v.  Burling- 
ton, etc.,  R.  Co.,  38  Iowa  316. 

Massachusetts. —  Morrimack  River  Locks, 
etc.  V.  Nashua,  etc.,  R.  Co.,  104  Mass.  1,  6 
Am.  Rep.  181. 

Missouri. —  Kellogg  v.  Malin,  50  Mo.  496, 
11  Am.  Rep.  426,  62  Mo.  429. 

New  York.—  Strong  v.  Brooklyn,  68  N.  Y. 
1;  Heard  v.  Brooklyn,  60  N.  Y.  242;  Roby 
V.  Yates,  70  Hun  35,  23  N.  Y.  Suppl.  1108. 

Pennsylvania. —  Jessup  v.  Loucks,  55  Pa. 
St.  350.  And  see  Sholl  v.  Stump,  24  Pa. 
Super.  Ct.  48. 

United  States. —  Newton  v.  Manufacturers' 
R.  Co.,  115  Fed.  781,  53  C.  C.  A.  599. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  854. 

Land  taken  for  a  public  highway  or  turn- 
pike is  within  this  rule. 

Connecticut. —  Benham  v.  Potter,  52  Conn. 
248. 

Iowa. —  Remey  v.  Iowa  Cent.  R.  Co.,  116 
Iowa  133,  89  N.  W.  218. 

Nebraska. —  Omaha  Southern  R.  Co.  r.  Bee- 
son,  36  Nebr.  361,  54  N.  W.  557. 

New  York. — Dunham  v.  Williams,  36  Barb. 
136;  Hooker  f.  Utica,  etc..  Turnpike  Road 
Co.,  12  Wend.  371. 

Wisconsin. —  Kimball  v.  Keno-^ba,  4  Wis. 
321. 

United  States. —  Harris  v.  Elliott,  10  Pet. 
25,  9  L.  ed.  333. 

Canada. —  Gauthier  v.  Monarque,  19  Que- 
bec Super.  Ct.  93. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  854. 

A  statute  providing  that  land  condemned 
for  mill  purposes  shall  revert  to  the  former 
owner  on  a  failure  for  one  year  to  rebuild  a 
destroyed  mill  does  not  apply  where  the 
o^^^ler  of  the  mill  owns  the  land  on  both 
sides  of  the  stream.  McDougle  v.  Clark,  7 
B.  Mon.  (Ky.)  448. 

64.  Heard"^  v.  Brooklyn,  60  N.  Y.  242. 
Where  a  plank-road  is  abandoned,  and  the 

legislature  takes  it  under  the  right  of  emi- 


nent domain  for  public  use  as  a  highway,  the 
owners  of  the  fee  are  entitled  to  be  compen- 
sated for  their  entire  reversionary  interest 
therein,  including  the  soil,  the  fences  thereon, 
the  right  of  way,  and  all  the  advantages  aris- 
ing from  its  former  use.  People  v.  Lawrence, 
54  Barb.  (N.  Y.)  589.  Compare  Northern  R. 
Co.  V.  Earhardt,  167  Mo.  612,  27  S.  W.  229; 
Heath  r.  Barman,  49  Barb.  (N.  Y.)  496. 

65.  Wagner  v.  Cleveland,  etc.,  R.  Co.,  22 
Ohio  St.  503,  10  Am.  Rep.  770.  See  also  Cle- 
ments r.  Philadelphia  Co.,  184  Pa.  St.  28,  38 
Atl.  1090,  39  L.  R.  A.  532,  holding  that  if 
a  gas  company  which  has  laid  its  pipes  over 
private  property  discontinues  their  use  it 
may  enter  upon  the  land  and  remove  them. 

66.  Ragan  v.  Kansas  City,  etc.,  R.  Co.,  144 
Mo.  623,  46  S.  W.  602;  Brown  v.  Chicago, 
etc.,  R.  Co.,  64  Nebr.  62,  89  N.  W.  405 ;  Bab- 
cock  V.  Chicago,  etc.,  R.  Co.,  107  Wis.  280,  83 
N.  W.  316.  And  see  Hawkins  v.  Rochester,  1 
Wend.  (N.  Y.)  53,  19  Am.  Dec.  402,  holding 
that  in  proceedings  relative  to  the  laying  out 
and  opening  of  streets,  under  the  act  to  in- 
corporate the  village  of  Rochester,  the  trus- 
tees of  the  village  cannot  discontinue  such 
proceedings  so  as  to  avoid  the  payment  of  a 
sum  of  money  awarded  to  an  individual  as 
damages  by  the  verdict  of  a  jurv. 

67.  Stacey  v.  Vermont  Cent.  R.  Co.,  27  Vt. 
39.  But  see  Harrington  r.  Berkshire,  22 
Pick.  (Mass.)  263,  33  Am.  Dec.  741,  holding 
that  where  the  county  commissioners  laid 
out  a  highway  and  passed  the  usual  orders 
for  making  it,  the  o\^Tier  of  land  over  which 
it  was  laid  out  was  entitled  to  the  payment 
of  damages  awarded  him.  although  the  pro- 
ceedings were  discontinued  before  the  proper 
time  arrived  for  granting  an  order  on  the 
county  treasurer  for  the  payment  of  such 
damages,  and  although  his  land  was  never 
entered  upon. 

68.  Shannahan  r.  Waterbury,  63  Conn.  420, 
28  Atl.  611;  Hastings  r.  Burlington,  etc.,  R. 
Co.,  38  Iowa  316;  Hampton  r.  Coffin,  4  N.  H. 
517;  Stiles  r.  Middlesex,  8  Vt.  436. 

69.  Reynolds  r.  Louisiana,  etc.,  R.  Co.,  59 
Ark.  17L  26  S.  W.  1039;  Atchison,  etc.,  R. 
Co.  r.  Wilson,  66  Kan.  233,  69  Pac.  342 
(holding  that  the  fact  that  the  proeoodinga 
have  been  conducted  to  a  final  termination 
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the  proceedings  under  which  the  condemning  corporation  acquired  its  I'ights  to 
the  land  were  void.™ 

e.  Retaking".  On  the  other  hand  if  after  an  abandonment  by  a  raih'oad  com- 
pany it  resumes  possession  and  constructs  its  road  the  owner  cannot  recover  com- 
pensation tlie  second  time ;  and  if  another  company  condennis  the  abandoned 
riglit  of  way  the  owner  is  not  entitled  to  compensation  for  any  injury  to  the 
tract  as  a  wliole,  but  is  only  entitled  to  compensation  for  the  strip  actually 
appropriated.'^'^ 

2.  What  Constitutes  —  a.  In  General.  Where  there  has  been  an  abandonment 
is  a  question  of  intention  to  be  determined  by  the  jury,'"^  and  to  constitute  it 
in  general  there  must  be  a  non-user  and  an  intention  to  abandon.'^''    Thus  mere 


does  not  preclude  the  condemning  company 
from  reclaiming  the  amount  deposited  if  it 
has  abstained  from  making  an  actual  entry 
on  the  landj  and  has  abandoned  its  intention 
to  use  the  land  for  its  purpose  and  has  given 
notification  of  such  abandonment)  ;  Stiles  r. 
Middlesex,  '8  Vt.  436. 

A  party  who  has  once  instituted  condemna- 
tion proceedings  is  not  bound  to  go  on  and 
complete  the  proceedings  and  take  the  prop- 
erty, and  there  is  no  charge  upon  a  deposit 
for  damages  if  none  are  sustained,  Reynolds 
f.  Louisiana,  etc.,  R.  Co.,  59  Ark.  171,  26 
S.  W.  1039. 

The  theory  upon  which  the  above  rule  is 
based  is  that  upon  a  final  termination  of  the 
proceedings  the  right  of  the  condemning 
company  to  take  and  hold  the  lands  for  its 
purposes  and  the  right  of  the  owner  to  the 
money  are  correlatiA^e  and  coincident,  and 
vest  simultaneously  in  them,  and  that  no 
voluntary  abandonment  of  the  right  to  take 
and  use  the  lands  when  once  fully  acquired 
will  divest  the  owner  of  his  right  to  the 
money  which  has  once  vested  in  him.  Brattle- 
boro  First  Nat.  Bank  r.  West  River  R.  Co., 
40  Vt.  167. 

70.  Brattleboro  First  Nat.  Bank  r.  West 
River  Co.,  49  Vt.  167.  And  see  Gallatin  v. 
Loucks,  21  Barb.  (N.'Y.)  578. 

71.  Chicago,  etc.,  R.  Co.  v.  Bean,  69  Iowa 
257,  28  N.  W.  585. 

72.  Central  Iowa  R.  Co.  f.  Moulton,  etc., 
R.  Co.,  57  Iowa  249,  10  N.  W.  639  (holding 
that  compensation  shall  not  be  paid  to  the 
owner  the  second  time,  where  paid  by  the 
former  companv)  :  Northern  R.  Co.  v.  Ear- 
hardt,  167  Mo.  "^612,  67  S.  W.  229.  Compare 
People  r.  Lawrence,  54  Barb.  (N.  Y. )  589. 

73.  Tennessee,  etc.,  R.  Co.  v.  Taylor,  102 
Ala.  224,  14  So.  379;  Westcott  v.  New  York, 
etc.,  R,  Co.,  152  Mass.  465,  25  N.  E.  840; 
Roby  V.  New  York  Cent,,  etc,  R.  Co,.  142 
N,  Y,'  176,  36  N.  E.  1053  [reversing  65  Hun 
532,  20  N,  Y,  Suppl.  551];  Muhle  v.  New 
York,  etc.,  R.  Co,,  86  Tex,  459,  25  S.  W. 
607  [reversing  (Tex.  Civ.  App.  1893)  23 
S.  W.  809]. 

It  is  competent  to  show,  as  bearing  on  the 
question  of  intention,  that  a  railroad  was 
built  merely  for  hauling  supplies  and  coal 
to  and  from  a  mine,  and  that  the  mine  has 
become  exhausted.  Chicago,  etc.,  R.  Co.  v. 
Clapp,  201  111.  418,  66  N,  E.  223. 

The  expression  of  an  intention  not  to  aban- 
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don  is  not  conclusive,  but  may  be  considered 
in  connection  with  other  acts  and  conduct. 
Chicago,  etc,  R,  Co.  c.  Clapp,  201  111.  418, 
66  N.  E.  223. 

A  statute  providing  that  an  abandonment 
shall  take  effect  under  certain  circumstances 
does  not  operate  retrospectively.  Skillman 
r.  Chicago,  etc..  R.  Co.,  78  Iowa  404,  43 
N.  W.  275,  16  Am.  St.  Rep.  452. 

The  abandonment  need  not  appear  of  rec- 
ord. Westcott  V.  New  York,  etc.,  R.  Co.,  152 
Mass.  465,  25  N.  E.  840. 

74.  Alohama. —  Tennessee,  etc.,  R.  Co.  v. 
Taylor,  102  Ala.  224,  14  So.  379. 

Illinois. —  Chicago,  etc,  R,  Co,  v.  Clapp, 
201  111.  418,  60  N,  E.  223;  Durfee  r,  Peoria, 
etc,  R.  Co,,  140  III.  435,  30  N.  E.  686. 

Kentticl'if. —  Curran  v.  Louisville,  83  Kv. 
628,  7  Ky.'  L.  Rep.  734. 

Neiv  Yo7l\ — New  York  r.  Carleton,  113 
N.  Y.  284,  21  N,  E.  55. 

United  Stales. —  Newton  v.  Manufacturers' 
R.  Co.,  115  Fed.  781,  53  C.  C.  A.  599;  Wood 
V.  Mobile,  107  Fed.  846,  47  C.  C.  A.  9. 

Canada. — Gauthier  v.  Monarque,  19  Quebec 
Super.  Ct.  93. 

See  18  Cent.  Dig.  tit.  "  Eminent  Domain," 
§  860. 

Presumption. —  No  abandonment  or  lapse 
of  a  railroad  company's  rights  can  be  pre- 
sumed when  the  company  has  promptly  ex- 
pended large  sums  of  money  in  the  survey, 
location.,  and  partial  construction  of  its  road 
within  the  period  prescribed  by  its  charter. 
Wilkesbarre,  etc,  R.  Co.  v.  Danville,  etc.,  R. 
Co.,  29  Leg.  Int.  (Pa.)  373. 

A  consolidation  and  merger  of  one  railroad 
company  with  another,  or  the  transfer  of 
one  to  another  of  its  franchises  and  rights, 
does  not  amount  to  an  abandonment.  West- 
cott V.  New  York,  etc,  R,  Co.,  152  Mass,  4fk5, 
25  N,  E.  840;  Crolley  v.  Minneapolis,  etc., 
R.  Co.,  30  Minn.  541,  16  N.  W.  422;  Miner  r. 
New  York  Cent,,  etc,  R,  Co,,  123  N,  Y. 
242,  25  N,  E,  339  [affirming  46  Hun  612]  ; 
Beal  V.  New  York  Cent.,  etc,  R.  Co.,  41 
Hun  (N.  Y.)  172;  Terry  v.  New  York  Cent., 
etc,  R.  Co..  67  How.  Pr.  (N.  Y.)  439;  Cal- 
lison  v.  Hedrick,  15  Gratt.  (Va.)  244. 

Partial  aba;idonment. —  There  may  be  an 
abandonment  of  a  part  of  a  constructed  rail- 
road or  highway,  although  the  remainder  of 
it  is  in  operation. 

Ioioa. —  Central  loAva  R.  Co.  r.  Moulton, 
etc.,  R.  Co.,  57  Iowa  249,  10  N.  W.  639. 
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misuser,'^  or  non-user,'*^  unless  accompanied  with  a  failure  to  pay  the  coiinDensa- 
tion,'*  does  not  constitute  an  abandonment. 

b.  Sale  or  Lease.    The  sale  of  a  pai't  of  the  land  constitutes  an  abandonment,'^ 
except  where  it  is  for  another  like  purpose.'^    A  lease  of  part,  reserving  control 
and  possession  in  the  condemning  company,  does  not  constitute  an  abandonment 
jt  is  otherwise  if  the  lessee  is  permitted  to  take  exclusive  possession .^^ 


EMIT  BILLS  OF  CREDIT.  A  phrase  which  conveys  to  the  mind  the  idea  of 
issuing  paper,  intended  to  circulate  through  the  community  for  its  ordinary  pur- 
poses, as  money,  which  paper  is  redeemable  at  a  future  day.^ 

EMOLUMENT.    See  Officers. 

EMPIRICISM.  A  practice  of  medicine  founded  on  mere  experience  without 
the  aid  of  science  or  the  knowledge  of  principles.^ 

EMPLOY.    As  a  noun,  Employment,^  ^.  v.    As  a  verb,  to  engage  in  a  service  ;  * 


Massachusetts. —  Westeott  r.  New  York, 
etc.,  R.  Co.,  152  Mass.  4G5,  25  N.  E.  840. 

New  York. —  People  r.  Palatine,  53  Barb. 
70. 

Ohio. —  Pennsylvania  Co.  v.  Piatt,  47  Ohio 
St.  36G.  25  N.  E.  1028 :  Piatt  r.  Pennsylvania 
Co.,  43  Ohio  St.  228,  1  N.  E.  420. 

Canada. — Gauthier  r.  Monarque,  19  Quebec 
SupeT.  Ct.  93. 

Withdrawal  of  the  deposit  constitutes  an 
abandonment  of  all  future  rights  to  the  pos- 
session of  the  land.  Hull  v.  Chicago,  etc., 
E.  Co.,  21  Nebr.  371,  32  N.  W.  162. 

75.  Dillon  r.  Kansas  City,  etc.,  R.  Co.,  67 
Kan.  687,  74  Pac.  251  :  Hamilton  r.  Annapo- 
lis, etc.,  R.  Co.,  1  Md.  Ch.  107;  Peirce  i\ 
Boston,  etc.,  R.  Co.,  141  Mass.  481,  6  N.  E. 
96;  Merrimack  River  Locks,  etc.  r.  Nashua, 
etc.,  R.  Co..  104  Mass.  1.  6  Am.  Rep.  181; 
Prospect  Park,  etc.,  R.  Co.  v.  Williamson,  91 
N.  Y.  552. 

76.  Illinois. — Durfee  r.  Peoria,  etc.,  R.  Co., 
140  111.  435,  30  N.  E.  686. 

Kentucky. —  Curran  v.  Louisville,  83  Ky. 
628,  7  Ky.  L.  Rep.  734. 

Massachusetts. —  Williams  v.  Nelson,  23 
Pick.  141,  34  Am.  Dec.  45,  if  for  a  period  less 
than  the  statutory  limitation. 

Nebraska. —  Struve  v.  Republican  Valley  R. 
Co.,  2  Nebr.  (Unoff.)  585,  89  N.  W.  604. 

New  York. —  Roby  r.  Yates,  70  Hun  35.  23 
N.  Y.  Suppl.  1108. 

Pennsylvania. —  Ross  r.  Pennsylvania  R. 
Co.,  17  Phila.  339  [affirmed  in  (1886)  4  Atl. 
850]. 

Texas. —  Muhle  r.  Ncm^  York,  etc..  R,  Co., 
(Civ.  App.  1893)  23  S.  W.  809,  holding  that 
the  fact  that  a  depot  was  not  erected  on  the 
land  condemned  for  that  purpose  proves  no 
abandonment  of  the  land,  if  it  was  used  in 
connection  with  the  depot. 

United  States.— Wood  r.  Mobile,  107  Fed. 
846,  47  C.  C.  A.  9. 

77.  Coburn  v.  Sands,  150  Ind.  141,  48  N.  E. 
786;  State  v.  Cincinnati,  etc.,  R.  Co.,  17 
Ohio  St.  10.1.  Compare  Stevens  r.  Norfolk, 
42  Conn.  377. 

78.  Strong  v.  Brooklyn,  68  N.  Y.  1.  But 
compare  New  York  r.  Carleton,  113  N.  Y. 
284,  21  N.  E.  55. 


79.  Westeott  V.  New  York,  etc.,  R.  Co.,  152 
Mass.  465,  25  N.  E.  840;  Crolley  v.  Minne- 
apolis, etc.,  R.  Co.,  30  Minn.  541.  16  N.  W. 
422;  Pittsburgh,  etc.,  R.  Co.  v.  Garlick,  20 
Ohio  Cir.  Ct.  561,  11  Ohio  Cir.  Dec.  337; 
Callison  r.  Hedrick,  15  Graft.  (Va.)  244. 
But  see  Pennsylvania  Co.  v.  Piatt,  47  Ohio 
St.  366,  25  N.  E.  1028,  43  Ohio  St.  228.  1 
N.  E.  420. 

80.  Dillon  r.  Kansas  City,  etc.,  R.  Co.,  67 
Kan.  687,  74  Pac.  251;  Roby  r.  New  York 
Cent.,  etc.,  R.  Co.,  142  N.  Y.  176,  36  N.  E. 
1053  [reversing  65  Hun  532,  20  N.  Y.  Suppl. 
551].  And  see  Curran  r.  Louisville,  83  Ky. 
628,  7  Ky.  L.  Rep.  734. 

81.  Roby  V.  Yates,  70  Hun  (N.  Y.)  35,  23 
N.  Y.  Suppl.  1108.  But  see  Merrimack  River 
Locks,  etc.  V.  Nashua,  etc..  R.  Co.,  104  Mass. 
1,  6  Am.  Rep.  181. 

1.  Craig  r.  Missouri,  4  Pet.  (U.  S.)  410, 
432,  7  L.  ed.  903  [quoted  in  McFarland  v. 
State  Bank,  4  Ark.  44,  49,  37  Am.  Dec.  761 ; 
Linn  r.  State  Bank,  2  111.  87,  91,  25  Am. 
Dec.  71;  Houston,  etc.,  R.  Co.  v.  Texas,  177 
U.  S.  66,  85,  20  S.  Ct.  545,  44  L.  ed.  673], 
where  Marshall,  C.  J.,  said:  "The  word 
'  emit '  is  never  employed  in  describing  those 
contracts  by  Avhich  a  State  binds  itself  to  pay 
money  at  a  future  day  for  services  actually 
received,  or  for  money  borrowed  for  present 
use ;  nor  are  instruments  executed  for  such 
purposes,  in  common  language,  denominated 
'  bills  of  credit.'  "  See  also  Briscoe  v.  Ken- 
tucky Bank,  11  Pet.  (U.  S.)  257,  32Sd,  9 
L.  ed.  709,  928. 

2.  Parks  r.  State,  159  Ind.  211,  226,  64 
N.  E.  862,  59  L.  R.  A.  190;  Nelson  v.  State 
Bd.  of  Health,  108  Ky.  769,  777,  57  S.  W. 
501,  22  Ky.  L.  Rep.  438,  50  L.  R.  A. 
383. 

3.  Century  Diet.  And  see  Ex  p.  Branfill, 
9  Morr.  Bankr.  Cas.  157,  158,  40  Wklv.  Rep. 
670. 

4.  Emmens  v.  Elderton,  13  C.  B.  495,  517, 
76  E.  C.  L.  495.  4  H.  L.  Cas.  624,  10  Eng. 
Reprint  606,  26  Eng.  L.  &  Eq.  1.  As  to  employ 
a  minister  (Robinson  r.  Cocheu.  18  N.  Y.  App. 
Div.  325,  328,  46  N.  Y.  Suppl.  55)  or  a 
teacher  (Mallov  r.  Board  of  Education,  102 
Cal.  642,  646,  36  Pac.  948). 

[XIII,  E.  2.  b] 
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to  engage  in  one's  service;^  to  have  in  service;  to  cause  to  be  engaged  in  doing 
something;  to  have  or  keep  at  work;  to  give  employment  or  occupation  to;*'  to 
retain  in  service,  or  to  give  actual  work  to  be  done  by  the  person  employed  ;^  to 
hire;^  to  engage  or  use  another  as  an  agent  or  substitute  in  transacting  business, 
or  the  performance  of  some  service ;  to  use  as  an  agent  or  substitute  in  transact- 
ing business ;  to  commission  and  intrust  with  the  management  of  one's  affairs  ; 
to  intrust ;  to  intrust  with  some  duty  or  behest ;  to  entrust  with  the  manage- 
ment of  any  affairs ;  to  intrust  with  some  agency  or  duty ;  making  use  of, 
intrusting  with  some  agency  or  duty  ;  to  use  —  as  an  instrument  or  means  of 
effecting  an  object,^^  as  means,  as  materials  —  to  commission  \  to  make  use  of  ;^^ 
to  put  to  a  purpose ;  to  select,  or  to  designate ;  ^  to  occupy ;  to  occupy  the 
time,  attention  and  labor  of ;  to  keep  bus}^  or  at  work,  etc.^  (See,  generally. 
Master  and  Servant  ;  Principal  and  Agent.) 

Employed.    As  applied  to  persons,  engaged  or  about  to  be  engaged ; 
engaged  or  occupied  in  the  performance  of  work  or  duties;^  hired  to  perform 


5.  McCluskey  i;.  Cromwell,  11  N.  Y.  593, 
599;  Elderton  v,  Emmons,  6  C.  B.  160,  170, 
17  L.  J.  C.  P.  307,  60  E.  C.  L.  158  \ciiing 
Johnson  Diet.;  Webster  Diet.];  Webster 
Diet,  [quoted  in  State  v.  Foster,  37  Iowa  404, 
407;  People  v,  MeKinney,  10  Mich.  54,  83]. 

6.  Mousseau  v.  Sioux  City,  113  Iowa  246, 
249,  84  N.  W.  1027  [quoting  Webster  Diet., 
and  citing  McCluskey  v.  Cromwell,  11  N.  Y. 
593;  Emmens  v.  Elderton,  13  C.  B.  495,  76  E. 
C.  L.  495,  4  H.  L.  Cas.  624,  10  Eng.  Reprint 
C06,  18  Jur.  21,  26  Eng.  L.  &  Eq.  1]. 

7.  Turner  v.  Sawdon,  [1901]  2  K.  B.  653, 
659,  70  L.  J.  K.  B.  897,  85  L.  T.  Rep.  N.  S. 
222,  49  Wkly.  Rep.  712  [citing  Fechter  v. 
Montgomery,  33  Beav.  22]  ;  Emmens  v.  Elder- 
ton,  13  C.  B.  495,  76  E.  C.  L.  495,  4  H.  L. 
Cas.  624,  10  Eng.  Reprint  606,  18  Jur.  21, 
2G  Eng.  L.  &  Eq.  1,  where  it  is  said :  "  There 
arc  many  cases  in  which  the  nature  of  the 
work  to  be  done  shews  which  of  these  mean- 
ings should  be  adopted." 

8.  Bingham  v.  Scott,  177  Mass.  208,  211, 
68  N.  E.  687,  where  it  is  said:  "There  are 
various  senses  in  which  the  verb  '  employ ' 
and  its  derivatives  are  used.  But  when  used 
in  connection  with  matters  of  ordinary  busi- 
ness, as  in  this  statute  [relative  to  the  em- 
ployment of  a  broker  to  effect  a  sale],  it 
means,  we  think,  service  rendered  or  to  be 
rendered  for  compensation,  and  is  nearly  or 
quite  synonymous  with  '  hire,'  though,  as 
said  by  the  authors  of  the  Standard  Diction- 
ary, a  word  of  more  dignity  than  that." 

"Employ"  carries  with  it  the  idea,  and 
almost  the  essence,  of  a  contract,  when  used 
to  the  effect  that  a  person  has  been  employed. 
U.  S.  V.  Nourse,  27  Fed.  Cas.  No.  15,901,  4 
Cranch  C.  C.  151. 

"Employing"  is  distinguished  from  "hir- 
ing" in  Mousseau  v.  Sioux  City,  113  Iowa 
246,  249,  84  N.  W.  1027 ;  McCloskey  v.  Crom- 
well, 11  N.  Y.  593,  605. 

9.  Gurney  v.  Atlantic,  etc.,  R.  Co.,  58  N.  Y. 
358,  371. 

10.  McCluskey  v.  Cromwell,  11  N.  Y.  593, 
599 ;  Webster  Diet,  [quoted  in  State  v.  Foster, 
.?7  Iowa  404,  407]. 

11.  Murray  v.  Walker,  83  Iowa  202,  208, 
48  N.  W.  1075. 

12.  Webster  Diet,  [quoted  in  Mousseau  v. 


Sioux  City,  113  Iowa  246,  249,  84  N.  W. 
1027]. 

13.  Johnstone  Diet,  [quoted  in  Kearney  v. 
Oakes,  20  Nova  Scotia  30,  38]. 

14.  Worcester  Diet,  [quoted  in  Nashville, 
etc.,  R.  Co.  V,  State,  83  Ala.  71,  76,  3  So. 
702]. 

15.  Murray  v.  Walker,  83  Iowa  202,  208, 
48  N.  W.  1075;  U.  S.  V.  The  Anjer  Head,  40 
Fed.  664;  Webster  Diet,  [quoted  in  Mousseau 
V.  Sioux  City,  113  Iowa  246,  249,  84  N.  W. 
1072]. 

16.  McCluskey  v,  Cromwell,  11  N.  Y.  593, 
605,  where  it  is  said :  "  This  is  one  of  the 
senses  in  which  the  word  is  commonly  and 
frequently  used." 

17.  Johnstone  Diet,  [quoted  in  Kearney  v. 
Oakes,  20  Nova  Scotia  30,  38]. 

18.  Nashville,  etc.,  R.  Co.  v.  State,  83  Ala. 
71,  76,  3  So.  702;  U.  S.  v.  The  Anjer  Head, 
46  Fed.  664. 

19.  U.  S.  V.  The  Anjer  Head,  46  Fed.  664. 

20.  In  re  Astor,  50  N.  Y.  363,  368,  under 
a  statute  authorizing  the  common  council  to 
employ  newspapers  to  publish  official  mat- 
"t^rs  etc 

21.  Murray  v.  Walker,  83  Iowa  202,  208, 
48  N.  W.  1075. 

22.  Webster  Diet,  [quoted  in  People  v.  Me- 
Kinney, 10  Mich.  54,  83]. 

23.  Carpenter  v.  Strickland,  20  S.  C.  1,  6. 
As  defined  under  a  statute  relative  to 

trades  unions,  the  term  includes  any  servant 
or  workman  who  has  entered  into  a  contract 
of  service  with  an  employer  (Reg.  v.  Bunn, 
12  Cox  C.  C.  316,  349)  ;  and  under  a  work- 
shop regulation  act,  occupied  in  any  handi- 
craft, whether  for  wages  or  not,  under  a 
master  or  under  a  parent  (Beadon  v.  Parrott, 
L.  R.  6  Q.  B.  718,  719,  40  L.  J.  M.  C.  200, 
19  Wkly.  Rep.  1144). 

24.  Oxford  Tp.  School  Dist.  No.  2  v.  Oil- 
man, 22  Ohio  St.  194,  195  (employed  as 
teacher)  ;  Com.  v.  Binns,  17  Serg.  &  R.  (Pa.) 
219,  220;  King  v.  U.  S.,  32  Ct. 'CI.  234,  244 
(employed  in  postal  service)  ;  Hopkinson  V. 
Caunt,  14  Q.  B.  D.  592,  595,  54  L.  J.  Q.  B. 
284,  49  J.  P.  550,  33  Wkly.  Rep.  522  ("em- 
ployed in  the  mine  ")  ;  Hoyle  v.  Oran,  12  C.  B. 
N.  S.  124,  138,  8  Jur.  N.  S.  1154,  31  L.  J.  M. 
C.  213,  104  E.  C.  L.  124  (employed  in  print 
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labor ;  a  term  which  means  not  only  the  act  of  doing  a  thing,  but  also  to  be 
engaged  to  do  it,  to  be  under  contract  or  orders  to  do  it  either  busy  or  occupied 
at  work,  or  commissioned  or  intrusted  with  the  management  of  an  affair.^  As 
^ipplied  to  tangible  objects,  used,^  destined  to  be  used,^'^  habitually  used.^  As 
applied  to  capital,  used,  kept  at  work  or  busy;^^  invested.^^  (See  Employ; 
Employment.) 

EMPLOYED  IN  SLAVE  TRADE.  Employed  in  the  traffic  or  business  and  not 
merely  the  actual  transportation  of  slaves.^ 

EMPLOYEE.^'^    One  who  works  for  an  employer ;  a  person  working  for  salary 


Avorks)  ;  Reg.  v.  Reason,  6  Cox  C.  C.  227,  2 
C.  L.  R.  120,  Dears.  C.  C.  226,  7  Jur.  1014, 
23  L.  J.  M.  C.  11,  13,  2  Wkly.  Rep.  54  (em- 
ployed in  postal  service)  ;  Higham  v.  Wright, 
2  C.  P.  D.  397,  402,  46  L.  J.  M.  C.  223,  37  L. 
T.  Rep.  N.  S.  187  ("  employed  in  or  about  the 
mine  ") . 

Employed  as  attorney  or  solicitor  see  Baile 
V.  Baile,  L.  R.  13  Eq.  497,  501,  41  L.  J.  Ch. 
300,  26  L.  T.  Rep.  N.  S.  283,  20  Wkly.  Rep. 
534.  See  also  In  re  Muldaur,  17  Fed.  Cas. 
Ko.  9,905,  8  Ben.  65  ("necessarily  employed 
by  the  assignee "  in  bankruptcy )  ;  Ex  p. 
Moses,  L.  R.  9  Q.  B.  1,  3,  43  L.  J.  Q.  B.  13, 
29  L.  T.  Rep.  N.  S.  420,  22  Wkly.  Rep.  57 
( "  actually  employed  " ) . 

"  Employed  on  [the]  police  force  "  see  Peo- 
ple V.  York,  43  N.  Y.  App.  Div.  444,  447,  60 
N.  Y.  Suppl.  208. 

25.  McCluskey  v.  Cromwell,  11  N.  Y.  593, 
005.  See  also  Drake  v.  State,  144  N.  Y.  414, 
416,  39  N.  E.  342  ("employed  by  the  state, 
or  any  officer  thereof " )  ;  Reg.  v.  Foulkes, 
L.  R.  2  C.  C.  150,  152,  13  Cox  C.  C.  63,  39 
J.  P.  501,  44  L.  J.  M.  C.  65,  32  L.  T.  Rep. 
N.  S.  407,  23  Wkly.  Rep.  696  ("employed 
.  .  .  in  the  capacity  of  a  clerk  or  servant"). 

26.  U.  S.  V.  Morris,  14  Pet.  (U.  S.)  464, 
475,  10  L.  ed.  543  {^quoted  in  Ritchie  v.  People, 
155  111.  98,  103,  40  N.  E.  454,  46  Am.  St.  Rep. 
315,  29  L.  R.  A.  79;  McCunney  r.  New  York, 
40  N.  Y.  App.  Div.  482,  484,  58  N.  Y.  Suppl. 
138;  King  v.  U.  S.,  32  Ct.  CI.  234,  244; 
U.  S.  V.  The  Catharine,  25  Fed.  Cas.  No. 
14,755,  2  Paine  721,  735]. 

27.  Brugier  v.  Moussier,  5  La.  93,  95. 

28.  U.  S.  f.  The  Anjer  Head,  46  Fed.  664. 
As  used  in  the  phrase  "  employed  in  the  mili- 
tary service,"  etc.  Craig  v.  Nicholas,  [1900] 
2  Q.  B.  444,  447,  64  J.  P.  569,  69  L.  J.  Q.  B. 
608,  82  L.  T.  Rep.  N.  S.  765,  49  Wkly.  Rep. 
48.    See  also  Wilson  v.  Gray,  127  Mass.  98,  99 

( "  regularly  employed  in  the  coasting 
trade");   The  Emperor,  49   Fed.  751,  753 

( "  used  or  employed  "  in  violating  the  federal 
statute  against  illegal  dumping). 

29.  Reg.  V.  Freke,  7  Cox  C.  C.  32,  34,  5 
E.  &  B.  944,  2  Jur.  N.  S.  162,  25  L.  J.  M.  C. 
64,  4  Wkly.  Rep.  264,  85  E.  C.  L.  943.  And 
see  Electric  Traction  Co.  v.  New  Orleans,  45 
La.  Ann.  1475,  1477,  14  So.  231;  Martin  v. 
New  Orleans,  38  La.  Ann.  397,  400,  58  Am. 
Rep.  194;  New  Orleans  v.  Arthurs,  36  La. 
Ann.  98,  99;  Ingram  v.  Cowles,  150  Mass. 
155,  156,  23  N.  E.  48;  Foster  v.  Tucker,  L.  R. 
5  Q.  B.  224,  39  L.  J.  M.  C.  72,  22  L.  T.  Rep. 
N.  S.  124. 

"  Employed  by  authority  of  law "  used  in 
reference  to  a  ship  placed  in  the  service  of  a 
state  iox  the  purpose  of  nautical  instruction 


under  a  statute  see  Barnette  v.  U.  S.,  30  Ct. 
CI.  197,  206. 

"Employed  for  Her  Majesty's  use  or  serv- 
ice "  as  used  in  a  statute  exempting  persons 
erecting  a  building  from  giving  the  customary 
notice  of  an  intention  to  build  see  Reg.  V. 
Jay,  8  E.  &  B.  469,  477,  92  E.  C.  L.  469. 

30.  Hartranft  v.  Langfeld,  125  U.  S.  128, 
134,  8  S.  Ct.  732,  31  L.  ed.  672.  See  also 
Wilson  V.  Gray,  127  Mass.  98,  99. 

31.  People  V.  Wemple,  63  Hun  (N.  Y.) 
444,  449,  18  N.  Y.  Suppl.  511. 

"Employed  within  the  state"  as  used  in 
a  statute  relative  to  taxation  see  People  v. 
Morgan,  86  N.  Y.  App.  Div.  577,  579,  83 
N.  Y.  Suppl.  998;  People  v.  Knight,  75  N.  Y. 
App.  Div.  164,  166,  77  N.  Y.  Suppl.  398. 

32.  State  v.  Board  of  Assessors,  46  La. 
Ann.  859,  861,  15  So.  384,  as  used  in  a  tax 
exemption  statute.  Contra,  People  v.  Wem- 
ple, 63  Hun  (N.  Y.)  444,  449,  18  N.  Y. 
Suppl.  511. 

33.  The  Alexander,  1  Fed.  Cas.  No.  165,  3 
Mason  175,  under  a  statute  rendering  it  un- 
lawful for.  a  vessel  to  engage  in  such  traffic. 
See  also  U.  S.  v.  Gooding,  12  Wheat.  (U.  S.) 
460,  476,  6  L.  ed.  693 ;  The  Alexander,  1  Fed. 
Cas.  No.  165,  3  Mason  175,  177. 

34.  Origin  of  term. —  The  word  is  one 
adopted  from  the  French.  Stone  v.  U.  S.,  3 
Ct.  CI.  260,  262.  And  see  Johnston  v.  Bar- 
rills,  27  Oreg.  251,  258,  41  Pac.  656,  50  Am. 
St.  Rep.  717,  where  it  is  said:    "The  words 

*  employer  '  and  '  employe  '  are  doubtless  the 
outgrowth  of  the  old  terms  of  '  master  '  and 

*  servant,'  and  have  been  adopted  by  reason 
of  and  in  deference  to  the  exalted  position 
labor  has  acquired  by  the  education  of  the 
masses." 

"The  term  'employee'  is  the  correlative 
of  *  employer,'  and  neither  term  has,  either 
technically  or  in  general  use,  a  restricted 
meaning  by  which  any  particular  employment 
or  service  is  indicated."  People  v.  Buffalo, 
57  Hun  (N.  Y.)  577,  581,  14  N.  Y.  Suppl. 
314.  See  also  Watson  v.  Watson  Mfg.  Co., 
80  N.  J.  Eq.  588,  589;  Brown  v.  A.  B.  C. 
Fence  Co.,  52  Hun  (N.  Y.)  151,  5  N.  Y. 
Suppl.  95. 

That  the  word  may  have  different  mean- 
ings in  different  connections  admits  of  no 
doubt.  People  v.  Buffalo,  57  Hun  (N.  Y.) 
577,  579,  4  N.  Y.  Suppl.  314. 

Regular  and  continual  service  is  implied 
within  the  meaning  of  the  term  "  employee." 
Clark  V.  Renninger,  89  Md.  66,  42  Atl.  928, 
44  L.  R.  A.  413;  Lewis  Fisher,  80  Md.  139, 
30  Atl.  608,  45  Am.  St.  Rep.  327,  26  L.  R.  A. 
278;  Louisville,  etc.,  R.  Co.  v.  Wilson,  138 
U.  S.  501,  11  S.  Ct.  405,  34  L.  ed.  1023. 
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or  wages  a  person  employed  ;  one  who  is  employed;''^  a  person  wlio  is 
employed  ;  one  who  works  for  wages  or  salary  or  who  is  engaged  in  the  service  of 
another  ;  one  whose  time  and  skill  are  occupied  in  the  business  of  his  employer 
one  who  works  for  another  for  liire;^  a  person  hired  to  work  for  wages  as  the 
employer  may  direct  a  laborer,  when  engaged  in  services  under  a  contract  for 
compensation.^'-^  And  it  seems  that  the  term  may  include  an  attorney/^  a  book- 
keeper,*'^ a  builder  or  contractor,*^  a  civil  engineer,*^  a  clerk,*^  a  collector,**^  a  day 
laborer/^  a  drayman,^^  a  fireman,^^  an  insurance  adjuster,'^-  a  keeper  of  accounts,'^  a 


"Family  of  employee"  is  not  included 
within  the  meaning  of  the  term.  Ex  p.  Koeh- 
ler,  31  Fed.  315,  321,  12  Sawy.  446. 

35.  Applied  to  any  one  so  working,  but 
usually  only  to  clerks,  workmen,  laborers, 
etc.,  but  rarely  to  the  higher  officers  of  a 
government  or  corporation  or  to  domestic 
servants.  Century  Diet,  [quoted  in  Palmer 
V.  Van  Santvoord,  153  N.  Y.  612,  614,  47 
N.  E.  915,  38  L.  R.  A.  402;  People  v.  Buffalo, 
57  Hun  (N.  Y.)  577,  579,  4  N.  Y.  Suppl.  314 
(where  it  is  said:  "Among  lexicographers 
the  definition  given  by  Professor  Whitney  in 
the  Century  Dictionary  of  the  word  '  em- 
ployee '  seems  to  me  to  be  the  most  lucid 
and  comprehensive");  Farmer  v.  St.  Croix 
Power  Co.,  117  Wis.  76,  87,  93  N.  W.  830, 
98  Am.  St.  Eep.  9141. 

36.  Jellett  Cr.  L.  ^quoted  in  State  r,  Sarlls, 
135  Ind.  195,  34  N.  E.  1129]. 

37.  In  re  Stryker,  158  N.  Y.  526,  53  N.  E. 
525,  70  Am.  St.  Rep.  489 ;  People  v.  Beveridge 
Brewing  Co.,  91  Hun  (N.  Y.)  313,  36  N.  Y. 
Suppl.  525;  Matter  of  Fitzgerald,  21  Misc. 
(N.  Y.)  226,  229,  45  N.  Y.  Suppl.  630;  Web- 
ster Diet,  [quoted  in  Ritter  v.  State,  111  Ind. 
324,  326,  12  N.  E.  501;  Nichols  v.  State,  28 
Ind.  App.  674,  63  N.  E.  783,  785 ;  Farmer  v. 
St.  Croix  Power  Co.,  117  Wis.  76,  86,  93 
N.  W.  830,  98  Am.  St.  Rep.  914;  Stone  v. 
U.  S.,  3  Ct.  CI.  260,  262]  ;  Worcester  Diet. 
[quoted  in  Stone  v.  U.  S.,  3  Ct.  CI.  260,  262]. 

38.  Standard  Diet,  [quoted  in  Matter  of 
Fitzgerald,  21  Misc.  (N.  Y.)  226,  229,  45 
N.  Y.  Suppl.  630;  Farmer  r.  State,  117  Wis. 
76,  86,  93  N.  W.  830,  98  Am.  St.  Rep.  914]. 

39.  Texas,  etc.,  R.  Co.  v.  Smith,  67  Fed. 
524,  527,  14  C.  C.  A.  509,  31  L.  R.  A.  321. 

40.  Cochran  v.  A.  S.  Baker  Co.,  30  Misc. 
(N.  Y.)  48,  49,  61  N.  Y.  Suppl.  724. 

41.  Campfield  f.  Lang,  25  Fed.  128,  131. 

42.  Moore  v.  Heaney,  14  Md.  558,  562. 

43.  Gurney  v.  Atlantic,  etc.,  R.  Co.,  58 
N.  Y.  358,  366;  People  v.  Buffalo,  57  Kun 
(N.  Y.)  577,  581,  11  N.  Y.  Suppl.  314;  Penn- 
svlvania  Finance  Co.  v.  Charleston,  etc.,  R. 
Co.,  52  Fed.  526,  527. 

When  does  not  include  attorney  see  Clark 
V.  Renninger,  89  Md.  66,  42  Atl.  928,  44 
L.  R.  A.  413;  Lewis  v.  Fisher,  80  Md.  139, 
30  Atl.  608,  45  Am.  St.  Rep.  327,  26  L.  R.  A. 
278;  Narramore  v.  Clark,  63  N.  H.  166,  167; 
Bristor  v.  Smith,  158  N.  Y.  157,  53  N.  E.  42; 
People  V.  Remington,  45  Hun  (N.  Y.)  329 
[affirmed  in  109  N.  Y.  631,  16  N.  E.  680]; 
Bristor  v.  Kretz,  22  Misc.  (N.  Y.)  55,  49 
N.  Y.  Suppl.  404;  Louisville,  etc.,  R.  Co.  v. 
Wilson,  138  U.  S.  501,  11  S.  Ct.  405,  34  L.  ed. 
1023;  Latta  v.  Lonsdale,  107  Fed.  585,  47 
C.  C.  A.  1,  52  L.  R.  A.  479. 

44.  People  v.  Beveridge  Brewing  Co.,  91 


Hun  (N.  Y.)  313,  315,  36  N.  Y.  Suppl.  525; 
Brown  v.  A.  B.  C.  Fence  Co.,  52  Hun  (N.  Y.) 
151,  5  N.  Y.  Suppl.  95. 

When  does  not  include  bookkeeper  see  In  re 
Stryker,  158  N.  Y.  526,  53  N.  E.  525,  70  Am. 
St.  Rep.  489 ;  Malcomson  v.  Wappoo  Mills,  86^ 
Fed.  192,  198. 

45.  Moore  r.  Heaney,  14  Md.  558,  562. 

Independent  contractor  or  agent  is  not  or- 
dinarily included  within  the  meaning  of  the 
term. 

Iowa. —  Foley  v.  Chicago,  etc.,  R.  Co.,  64 
Iowa  644,  21  N.  W.  124;  Ney  v.  Dubuque, 
etc.,  R.  Co.,  20  Iowa  347,  351. 

Maine. —  State  v.  Emerson,  72  Me.  455, 
456. 

Mississippi. —  Ballard  v.  Mississippi  Cot- 
ton Oil  Co.,  81  Miss.  507,  34  So.  533,  95  Am. 
St.  Rep.  476,  62  L.  R.  A.  407. 

Nebraska. —  Maryland  Fidelity,  etc.,  Co.  V. 
I'arkinson,  (1903)^94  N.  W.  120,  122. 

New  Jersey. —  Lehigh  Coal,  etc.,  Co.  r. 
New  Jersey  Cent.  R.  Co.,  29  N.  J.  Eq.  252, 
255. 

Neio  York. —  Balch  V.  New  York,  etc.,  R. 
Co.,  46  N.  Y.  521. 

Pennsylvania. —  Com.  v.  Behle,  1  Lack. 
Leg.  N.  303. 

Wisconsin. —  Farmer  v.  St.  Croix  Power 
Co.,  117  Wis.  76,  93  N.  W.  830,  98  Am.  St. 
Rep.  914;  Lang  v.  Simmons,  64  W'is.  525,  25 
N.  W.  650. 

United  States. —  Vane  v.  Newcombe,  132 
U.  S.  220,  10  S.  Ct.  60,  33  L.  ed.  310;  Mal- 
comson V.  Wappoo  Mills,  85  Fed.  907,  911; 
Tod  V.  Kentucky  Union  R.  Co.,  52  Fed.  241, 
243,  3  C.  C.  A.  60,  18  L.  R.  A.  305;  Camp- 
field  V.  Lang,  25  Fed.  128,  131. 

46.  Texas,  etc.,  R.  Co.  v.  Smith,  67  Fed. 
524,  527,  14  C.  C.  A.  509,  31  L.  R.  A.  321. 

47.  State  v.  Sarlls,  135  Ind.  195,  34  N.  E. 
1129;  Worcester  Diet,  [quoted  in  Matter  of 
Fitzgerald,  21  Misc.  (N.  Y.)  226,  229,  45 
N.  Y.  Suppl.  630;  Stone  v.  U.  S.,  3  Ct.  CI. 
260,  262].  But  see  People  r.  Buffalo,  57  Hun 
(N.  Y.)  577,  11  N.  Y.  Suppl.  314. 

48.  State  v.  Sarlls,  135  Ind.  195,  34  N.  E. 
1129. 

49.  People  v.  Buffalo,  57  Hun  (N.  Y.)  577, 
581.  11  N.  Y.  Suppl.  314. 

50.  Watson  v.  Watson  Mfg.  Co.,  30  N.  J. 
Eq.  588,  589. 

51.  Wright  V.  Hartford,  50  Conn.  546,  547. 
But  see  People  v.  Buffalo,  57  Hun  (N.  Y.) 
577,  11  N.  Y.  Suppl.  314. 

52.  American  Casualty  Ins.  Co.'s  Case,  82 
Md.  535,  34  Atl.  778.  38  L.  R.  A.  97,  in  a  gen- 
eral sense  only,  however,  and  not  in  a  limited 
and  restricted  meaning  of  the  term. 

53.  State  i\  Sarlls,  135  Ind.  195,  34  N.  E. 
1129. 
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laborer,^*  a  iiieclianic,^^  an  official,^*^  a  pbysiciaii,^^  a  policenian,^^  a  raib-oad  con- 
(hictor,  raib-oad  agent,  raib'oad  superintendent,  tbose  engaged  in  operating  tba 
road  and  tbe  bke,^-^  a  servant,^  a  stockbolder  engaged  in  tbe  service  of  a  cor- 
poration,^^ a  travebng  salesman,^^  wbetber  employed  on  a  salary  or  selling  on 
commission,^  or  a  workman,^^  especially  wbere,  applying  tbe  familiar  maxim, 
Noscitur  a  sociis^'^  it  clearly  appears  from  tbe  context  tbat  sucb  is  tbe  mean- 
ing intended.  (Employee:  Embezzlement  by,  see  Embezzlement.  Injury  to, 
see  Master  and  Servant.  Lien  of,  see  Master  and  Servant;  Mechanics' 
Liens.  See  also  Employ  ;  Employer  ;  Employment  ;  and,  generally.  Master 
AND  Servant.) 

Employee  in  office,  a  person  wbo  is  engaged  in  tbe  performance  of  tbe 
proper  duties  of  an  ofbce.^' 

EMPLOYEE  OF  MUNICIPALITY.  A  term  wbicb  bas  been  used  and  employed 
to  designate  a  person  wbo  is  employed  as  an  agent  or  servant  of  tbe  local 


54.  Watson  r.  Watson  Mfg.  Co.,  30  N.  J. 
Eq.  588,  589;  People  r.  Buffalo,  57  Hun 
(N.  Y.)  577,  579,  14  N.  Y.  Suppl.  314; 
Cochran  r.  A.  S.  Baker  Co.,  30  Misc.  (N.  Y.) 
48,  49,  61  N.  Y.  Suppl.  724;  People  r.  Myers, 
11  N.  Y.  Suppl.  217,  25  Abb.  N.  Cas.  (N.  Y.) 
308;  Farmer  r.  St.  Croix  Power  Co.,  117 
Wis.  76,  88,  93  N.  W.  830,  98  Am.  St.  Rep. 
914. 

Distinguished  from  "  laborer "  in  W^atson 
i\  Watson  Mfg.  Co..  30  N.  J.  Eq.  588,  589; 
Bristor  i\  Kretz.  22  Misc.  (N.  Y.)  55,  58, 
49  N.  Y.  Suppl.  404.  "  Employee  "  is  broader 
than  "  laborer  "  in  that  it  includes  persons 
in  a  higher  degree  of  employment.  Farmer 
V.  St.  Croix  Power  Co.,  117  Wis.  76,  88,  93 
N.  W.  830,  98  Am.  St.  Rep.  914  ^citing  Wat- 
son V.  Watson  Mfg.  Co.,  30  N.  J.  Eq.  588: 
Gurney  v.  Atlantic,  etc.,  R.  Co.,  58  N.  Y. 
358]. 

55.  Cochran  v.  A.  S.  Baker  Co.,  30  Misc. 
(N.  Y^)  48,  49,  61  N.  Y.  Suppl.  724. 

56.  Worcester  Diet,  [quoted  in  Matter  of 
Fitzgerald,  21  Misc.  (N.  Y.)  226,*  229,  45 
N.  Y.  Suppl.  630;  Stone  r.  U.  S.,  3  Ct.  CI. 
260,  262]. 

Public  officers  are  not  usually  included 

within  the  meaning  of  the  term.  Moll  r. 
Sbisa,  51  La.  Ann.  290,  25  So.  141;  People  v. 
Board  of  Police,  75  N.  Y^  38;  People  v.  Buf- 
falo, 57  Hun  (N.  Y.)  577,  11  N.  Y.  Suppl. 
314;  People  r.  Mvers,  11  N.  Y.  Suppl.  217, 
25  Abb.  N.  Cas.  (N.  Y.)  368;  Com.  v.  Fit- 
ler,  147  Pa.  St.  288,  23  Atl.  568,  15  L.  R.  A. 
205.  a  hospital  physician.  Compare  White  r. 
Alameda,  124  Cal.'  95,  56  Pac.  795.  A  public 
officer  is  distinguished  from  an  employee  in 
the  greater  importance,  dignity,  and  inde- 
pendence of  his  position.  State  v.  Johnson, 
123  Mo.  43,  27  S.  W.  399. 

57.  People  r.  Buffalo,  57  Hun  (N.  Y.)  577, 
581,  11  N.  Y.  Suppl.  314. 

58.  Mallory  r.  U.  S.,  3  Ct.  CI.  257,  259. 
When  does  not  include  policeman  see  People 

t'.  Board  of  Police,  75  N.  Y^.  38,  41  :  People 
r.  Buffalo,  57  Hun  (N.  Y.)  577,  11  N.  Y. 
Suppl.  314. 

59.  Foley  r.  Chicago,  etc.,  R.  Co.,  64  Iowa 
644,  21  N.'W.  124:  Ney  r.  Dubuque,  etc.,  R. 
Co..  20  Iowa  347.  351  :  Ballard  r.  Mississippi 
Cotton  Oil  Co..  81  Miss.  507,  34  So.  533,  62 
L.  R.  A.  407,  95  Am.  St.  Rep.  476. 


A  locamotive  engineer  is  an  employee.  To- 
ledo, etc.,  R.  Co.  v.  Pennsylvania  Co.,  54  Fed. 
730,  736,  19  L.  R.  A.  387. 

60.  White  v.  Alameda,  124  Cal.  95,  56  Pac. 
795;  State  v.  Sarlls,  135  Ind.  195.  34  N.  E. 
1129;  People  v.  Buffalo,  57  Hun  (N.  Y.).  577,, 
579,  14  N.  Y.  Suppl.  314;  People  v.  Mvers, 
11  N.  Y.  Suppl.  217,  25  Abb.  N.  Cas.  (N.'  Y.) 
368;  Johnston  r.  Barrills,  27  Greg.  251,  258, 
41  Pac.  656,  50  Am.  St.  Rep.  717;  Worcester 
Diet,  [quoted  in  Matter  of  Fitzgerald.  21 
Misc.  (N.  Y.)  226,  229.  45  N.  Y.  Suppl.  630; 
Stone  v.  U.  S.,  3  Ct.  CI.  260,  262]. 

Distinguished  from  "  servant "  in  Bristor 
V.  Kretz,  22  Misc.  (N.  Y.)  55,  58,  49  N.  Y^ 
Suppl.  404. 

61.  Conlee  Lumber  Co.  v.  Ripon  Lumber, 
etc.,  Co..  66  Wis.  481,  29  N.  W.  285. 

Managers,  officers,  and  superintendents  of 
corporations  are  not  ordinarily  included 
within  the  meaning  of  the  term.  South,  etc., 
R.  Co.  V.  Falkner,  49  Ala.  115.  118;  Weather- 
by  V.  Saxony  Woolen  Co.,  (N.  J.  Ch.  1894) 
29  Atl.  326 :  In  re  Stryker,  158  N.  Y.  526,  53 
N.  E.  525,  70  Am.  St.  Rep.  489:  Palmer  i\ 
Van  Santvoord,  153  N.  Y.  612,  47  N.  E.  915, 
38  L.  R.  A.  402;  In  re  American  Lace,  etc.. 
Works,  30  N.  Y.  App.  Div.  321.  51  N.  Y'. 
Suppl.  818:  People  r.  Remington,  45  Hun 
(N.  Y.)  329  [affirmed  in  109  N.  Y.  631,  16 
N.  E.  580]  ;  Malcomson  v.  Wappoo  Mills,  86 
Fed.  192,  198. 

62.  In  re  Lawlor,  110  Fed.  135,  136. 

63.  Palmer  r.  Van  Santvoord,  153  N.  Y. 
612,  47  N.  E.  915.  38  L.  R.  A.  402;  INIatter 
of  Fitzgerald,  21  Misc.  (N.  Y^)  226,  45  N.  Y, 
Suppl.  630. 

64.  Matter  of  Luxton,  etc.,  Co.,  35  N.  Y. 
App.  Div.  243,  54  N.  Y\  Suppl.  778;  Matter 
of  Ginsburg,  27  Misc.  (N.  Y^)  745,  59  N.  Y^ 
Suppl.  656;  In  re  Smith,  59  N.  Y.  Suppl. 
799. 

65.  People  r.  Buffalo,  57  Hun  (N.  Y.)  577, 
579,  14  N.  Y.  Suppl.  314;  Cochran  r.  A.  S. 
Baker  Co.,  30  Misc.  (N.  Y.)  48.  49,  61  N.  Y. 
Suppl.  724. 

66.  This  maxim  should  be  applied  in  ascer- 
taining the  import  and  meaning  of  the  term. 
Dukes  r.  Love,  97  Ind.  341,  344. 

67.  Stone  v.  U.  S.,  3  Ct.  CI.  260,  262, 
within  the  meaning  of  a  statute  relating  to 
compensation  of  certain  government  ofiicers. 
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government,  who,  by  contract  express  or  implied,  is  to  be  paid  for  whatever 
.service  he  may  perform. 

EMPLOYEE  OF  THE  POSTAL  SERVICE.  A  term  which  includes  employees 
who  are  hired  and  paid  by  postal  contractors  or  other  persons  having  charge  of 
anail  matter  sworn  as  mail  carriers,  etc.^^ 

EMPLOYER.  One  who  employs ; ''^  one  who  engages  or  keeps  in  service;''^ 
one  who  uses  or  engages  the  services  of  other  persons  for  pay.'^  Construing  the 
word  according  to  the  context  it  may  include  not  only  a  master,*^^  but  also  a  cli- 
-ent,^^  a  farmer,'^^  a  firm,  a  joint- stock  association,  a  company,  or  a  corporation,*"  a 
master  mechanic,"*^  a  patient,'''^  a  subcontractor,^  and  the  like.  (Employer  :  Lia- 
bility to  Employee,  see  Master  and  Servant.  See  also  Employ  ;  Employee  ; 
Employment  ;  and,  generally.  Employers'  Liability  Insurance  ;  Master  and 
Servant.) 

EMPLOYERS'  LIABILITY  ACTS.    See  Master  and  Servant. 


68.  Com.  V.  Fitler,  147  Pa.  St.  288,  297, 

23  Atl.  568,  15  L.  R.  A.  205. 

69.  U.  S.  V.  Hanna,  4  N.  M.  216,  4  Pac. 
79. 

One  sworn  as  a  deputy  postmaster  who 

handled  mail  whenever  he  was  about  the 
office  and  felt  like  it  was  an  employee  within 
the  meaning  of  the  statute  relating  to  em- 
ployees in  the  postal  service.   U.  S.  v.  Brent, 

24  Fed.  Cas.  No.  16,640. 

70.  Standard  Diet,  [quoted  in  Matter  of 
Pitzgerald,  21  Mise.  {N.  Y.)  226,  229,  45 
1^.  Y.  Suppl.  630]. 

71.  Webster  Diet,  [quoted  in  State  v.  Fos- 
ter, 37  Iowa  404,  407]. 

72.  Matter  of  Fitzgerald,  21  Misc.  (N.  Y.) 
226,  229,  45  N.  Y.  Suppl.  630. 

73.  State  v.  Foster,  37  Iowa  404,  407, 
where  it  is  said :  The  words  "  employer  " 
4ind  **  employment  "  "  are  not  of  the  technical 


language  of  the  law  or  of  any  science  or 
pursuit,  and  must,  therefore,  be  construed  ac- 
cording to  the  context  and  the  approved 
usage  of  the  language." 

74.  People  v.  Buffalo,  57  Hun  (N.  Y.) 
577,  581,  11  N.  Y.  Suppl.*  314. 

75.  People  v.  Buffalo,  57  Hun  (N.  Y.) 
577,  581,  11  N.  Y.  Suppl.  314. 

76.  People  v.  Buffalo,  57  Hun  (N.  Y.) 
577,  581,  11  N.  Y.  Suppl.  314. 

77.  Mich.  Comp.  Laws  (1897),  §  568. 
"Employer"  as  defined  under  a  manufac- 
turing act  see  37  &  38  Vict.  c.  48,  §  7. 

78.  People  v.  Buffalo,  57  Hun  (N.  Y.) 
577,  581,  11  N.  Y.  Suppl.  314. 

79.  People  v.  Buffalo,  57  Hun  (N.  Y.) 
577,  581,  11  N.  Y.  Suppl.  314. 

80.  Chawner  v.  Cummings,  8  Q.  B.  311, 
321,  10  Jur.  454,  15  L.  J.  Q.  B.  161,  65 
E.  C.  L.  310. 


EMPLOYERS'  LIABILITY  INSURANCE 

By  Alexander  Stronach 

1.  DEFINITION,  1035 
II.  ORIGIN  AND  HISTORY,  1035 

III.  Kindred  risks,  1035 

IV.  Authority  to  insure,  io36 

V.  NATURE  OF  contract,  1036 
VI.  CONSTRUCTION  OF  POLICY,  1037 
VII.  INJURIES  INCLUDED  IN  POLICY,  1037 

VIII.  RIGHTS  OF  EMPLOYEE  UNDER  POLICY,  1038 

IX.  Notice  of  accident,  io38 

X.  DESCRIPTION  OF  ACCIDENT  AND  INFORMATION,  1038 
XI.  WHEN  LIABILITY  ACCRUES,  1039 

XII.  DURATION  OF  RISKS,  1039 

XIII.  LIMITATIONS  AS  TO  ACTIONS,  1039 

XIV.  WAIVER  BY  INSURER,  1040 
XV.  EXPENSES  OF  SUIT,  1040 

XVI.  MEDICAL  ASSISTANCE,  1040 

XVII.  SETTLEMENT  BY  EMPLOYEE  AND  ASSURED,  1040 
XVIII.  PLEADINGS,  1040 
XIX.  EVIDENCE,  1041 
XX.  APPEAL,  1041 

CROSS-REFERENCES 

For  Matters  Kelating  to : 

Accident  Insurance,  see  Accident  Insurance. 
Insurance  in  General,  see  Insurance. 

I.  DEFINITION. 

Employers'  liability  insurance  is  the  general  designation  of  a  certain  kind  or 
branch  of  the  insurance  business,^  which  provides  indemnity  to  employers  against 
liability  for  accidents  to  employees.^ 

II.  Origin  and  history. 

Employers'  liability  insurance  is  a  recent  form  of  accident  insurance  and  is 
the  outgrowth  of  a  demand  for  indemnity  to  employers  against  the  liability  of 
their  employees  for  injuries  occurring  in  the  prosecution  of  business  or  industrial 
enterprises.^ 

III.  KINDRED  RISKS. 

Companies  issuing  policies  for  employers' liability  insurance  also  frequently 
issue  other  policies  of  a  kindred  nature,  such  as  "general  liability  policies,"* 

1.  Employers'  Liability  Assur.  Corp.  v.  3.  Employers'  Liability  Assur.  Corp.  V. 
Employers' Liability  Ins.  Co.,  61  Hun  (N.  Y.)      Merrill,  155  Mass.  404,  29  K  E.  529. 

552,  554,  16  N.  Y.  Suppl.  397  [reversing  10  4.  "•General    liability    policies'  insure 

N.  Y.  Suppl.  845],  where  it  was  held  that  against  claims  for  accidental  personal  inju- 

the  term  cannot  be  exclusively  appropriated  ries  to  any  persons  other  than  employees  or 

by  an  insurance  company.  persons  injured  by  elevators,  for  which  the 

2.  Ross  V.  American  iSmployers'  Liability  assured  may  be  legally  liable  in  his  capacity 
Ins.  Co.,  56  N.  J.  Eq.  41,  42,  38  Atl.  22.  as  landlord  or  tenant  of  certain  described 
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"railroad  liability  policies,"  ^  "  outside  liability  policies,"  ^  "  elevator  policies,"'' 
and  "  horse  and  vehicle  policies."  ^ 

IV.  AUTHORITY  TO  INSURE. 

Povt^er  to  issue  these  policies  like  all  others,  depends  upon  the  charter  of  the 
company  proposing  to  issue  them  and  the  statutes  of  the  jurisdiction  in  which 
the  company  proposes  to  do  business  ;^  and  in  Massachusetts  it  has  been  decided 
that  under  the  statutes  of  that  state  policies  covering  liability  of  tliis  kind  may 
be  issued  by  any  company  with  authority  to  issue  accident  policies.^*^ 

V.  NATURE  OF  CONTRACT. 

A  policy  of  insurance  binding  the  insurer  to  pay  an  employer  all  sums  for 
wliich  he  shall  become  liable  on  account  of  personal  injuries  to  his  em])loyees  is 
not  merely  a  contract  of  indemnity  but  is  also  a  contract  to  pay  liabilities,  so  that 
payment  by  the  employer  of  a  personal  injury  claim  is  not  a  condition  precedent 
to  his  right  to  recover  against  the  insurer.'^  The  measure  of  damages  is  tlm 
amount  of  the  accrued  liability.^^ 


premises."  Employers'  Liability  Assur.  Corp. 
V.  Merrill,  155  Mass.  404,  407,  29  N.  E.  529. 

5.  A  "  railroad  liability  policy "  usually 
contains  the  following  covenant:  "That  said 
company  will  pay  to  the  insured,  or  their 
legal  representatives,  all  damages  with  which 
the  insured  may  be  legally  charged,  or  which 
the  insured  may  be  required  to  pay  (not 
exceeding  the  amounts  hereinafter  limited) 
for  or  by  reason  of  any  liability  on  account 
of  injuries  inflicted  upon  the  person  or  prop- 
erty of  any  person  or  persons  whomsoever 
while  traveling  on  the  railroad  of  the  in- 
sured," etc.  Ross  American  Employers'  Lia- 
bility Ins.  Co.,  56  N.  J.  Eq.  41,  42,  38  Atl.  22. 

Validity  of  policy. —  A  policy  indemnifying 
a  common  carrier  against  liability  for  inju- 
ries to  passengers  and  employees  is  not  void 
as  being  in  contravention  of  public  policy. 
In  re  American  Casualty  Ins.  Co.'s  Case,  82 
Md.  535,  34  Atl.  778,  38  L.  R.  A.  97. 

Street  railway  policy. —  Phillipsburg  Horse 
Car  Co.  X.  New  York  Fidelity,  etc.,  Co.,  160 
Pa.  St.  350,  28  Atl.  823. 

6.  "  Outside  liability  policies "  are  issued 
to  builders  and  contractors,  and  insure 
against  claims  for  compensation  for  acci- 
dental personal  injuries  to  workmen  em- 
ployed by  other  contractors,  and  to  the  public, 
caused  by  the  assured  and  by  his  own  work- 
men, but  not  caused  by  a  subcontractor  or  his 
workmen.  Employers'  Liability  Assur.  Corp. 
r.  Merrill,  155  Mass.  404,  407,  29  N.  E.  529. 

7.  "Elevator  policies"  insure  against 
claims  for  compensation  for  accidental  per- 
sonal injuries  to  persons  by  the  elevator  of 
the  assured,  or  its  appurtenances,  and  for 
which  injuries  he  shall  become  liable.  Em- 
ployers' Liability  Assur.  Corp.  f.  Merrill,  158 
Mass.  404,  407,^29  N.  E.  529. 

8.  "  Horse  or  vehicle  policies  "  are  contracts 
by  which  "  the  employer  is  insured  against 
claims  for  compensation  for  accidental  per- 
sonal injuries  to  others  than  employees, 
caused  by  any  horses,  teams,  or  vehicles 
owned  by  the  assured,  if  engaged  in  his  busi- 
ness and  in  charge  of  his  employees,  the  in- 
juries being  those  for  which  the  assured  is 
legallv  liable."    Employers'  Liability  Assur. 
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Corp.  t'.  Merrill,  155  Mass.  404,  407,  29  N.  E. 
529. 

Meaning  of  "accident." — In  such  a  policy 
when  the  amount  of  liability  for  "  any  one 
accident  "  is  limited,  accident  means  injury 
in  respect  of  which  a  person  claims  compen- 
sation. The  limitation  applies  to  the  amount 
for  which  the  company  is  liable,  because  of  an 
injiuy  to  any  one  person,  and  the  insurance 
company  is  liable  for  the  aggregate  claims 
of  all  persons  injured,  no  one  claim  exceed- 
ing the  sum  limited.  South  Staffordshire 
Tramways  Co.  v.  Sickness,  etc.,  Assur.  Assoc., 
[1891]  1  Q.  B.  402,  408,  55  J.  P.  168,  60 
L.  J.  Q.  B.  47,  63  L.  T.  Rep.  N.  S.  807. 

9.  See,  generally,  Insurance,  and  the  in- 
surance titles. 

10.  Employers'  Liability  Assur.  Corp.  v. 
Merrill,  155  Mass.  404,  29  N.  E.  529. 

11.  Arkansas. —  Am.erican  Employers'  Lia- 
bility Ins.  Co.  V.  Fordyce,  62  Ark.  562,  36 
S.  W.  1051,  54  Am.  St.  Rep.  305. 

Minnesota. —  Anoka  Lumber  Co.  v.  New 
York  Fidelity,  etc.,  Co.,  63  Minn.  286,  65 
N.  W.  353,  30  L.  R.  A.  689. 

New  Jersey. —  Beacon  Lamp  Co.  v.  Travel- 
ers' Ins.  Co.,  61  N.  J.  Eq.  59,  47  Atl.  579. 

Oregon. —  Fenton  v.  Fidelitv,  etc.,  Co., 
Greg.  283,  56  Pac.  1096,  48  L.'r.  A.  770. 

Sonth  Carolina. — Pickett  v.  New  York  Fidel- 
ity, etc.,  Co.,  60  S.  C.  477,  38  S.  E.  160,  629. 

Wisconsin. —  Hoven  v.  Emplovers'  Liabilitv 
Assur.  Corp.,  93  Wis.  201,  67  N.  W.  46,  32 
L.  R.  A.  388. 

Aliter,  bv  terms  of  policy.  Frye  v.  Bath 
Gas.  etc.,  Co.,  97  Me.  241,  54  Atl.  395,  94 
Am.  St.  Rep.  500,  59  L.  R.  A.  444. 

12.  American  Employers'  Liability  Ins,  Co. 
v.  Fordyce,  62  Ark.  562,  36  S.  W.  1051,  54 
Am.  St.  Rep.  305. 

Liable  for  amount  of  judgment  recovered 
by  employee. —  Anoka  Lumber  Co.  v.  New 
York  Fidelity,  etc.,  Co.,  63  Minn.  286,  65 
N.  W.  353,  30  L.  R.  A.  689;  Hoven  r.  Em- 
ployers' Liability  Assur.  Corp.,  93  Wis.  201, 
67  'n.  W.  46,  32  L.  R.  A.  388.  Aliter,  by 
terms  of  policy.  Travelers'  Ins.  Co.  r.  Moses, 
63  N.  J.  Eq.'260,  49  Atl.  720,  92  Am.  St. 
Rep.  603. 


EMPLOYEES'  LIABILITY  INSURANCE  [15  Cyc]  1037 
VI.  ConIstruction  of  policy. 

Policies  of  insurance  slionld  be  construed  like  other  contracts  so  as  to  give 
effect  to  the  intention  and  express  language  of  the  parties.^'''  If  there  is  any 
doubt  as  to  the  construction  ot"  such  a  policy,  or  if  it  be  susceptible  of  two  inter- 
pretations, then  it  should  be  most  strongly  construed  against  tlie  insurance  com- 
pany because  it  prepared  the  contract  and  is  responsible  for  the  words  used  in  it.^'* 
The  provisions  of  a  policy  which  operate  upon  the  parties  prior  to  the  loss  are 
regarded  as  matters  of  substance,  upon  which  the  liability  of  the  insurer  depends, 
and  are  to  receive  a  fair  construction  according  to  the  intention  of  the  parties, 
while  as  to  those  prescribing  formal  recpiisites  by  wdiich  the  previously  vested 
right  is  made  available  a  rigid  construction  is  not  allowed. 

VII.   INJURIES  INCLUDED  IN  POLICY. 

Where  a  policy  insures  against  claims  for  damages  by  reason  of  injuries 
incurred  by  employees  in  certain  designated  operations  it  cannot  be  extended  to 
include  claims  for  injuries  happening  to  employees  while  engaged  in  work  other 
than  that  specified. A  policy  issued  to  indenmify  against  injuries  caused  by 
certain  things  used  in  a  particular  business  and  described  in  the  application 
covers  only  accidents  occurring  in  the  use  of  such  described  things  and  does  not 
cover  those  occurring  in  the  use  of  things  which  may  be  employed  in  the  busi- 
ness which  is  described  in  the  application.^'    A  policy  insuring  against  accidental 


13.  Travellers'  Ins.  Co.  r.  Mvers,  62  Oliio 
529,  57  N.  E.  458,  49  L.  R.  A.  760.  See  also 
Ward  r.  Maryland  Casualty  Co.,  71  N.  H. 
262,  51  All.  900,  93  Am.  St.  Rep.  514. 

Where  parties  have  placed  a  construction 
upon  a  policy  by  treating  a  previous  accident 
as  included  therein  this  construction  will  be 
followed  by  the  court.  Fuller  Bros.  Toll 
Lumber,  etc.,  Co.  v.  New  York  Fidelity,  etc., 
Co.,  94  ]\lo.  App.  490,  68  S.  W.  222.  In  this 
case  the  agent  having  been  told  by  the  as- 
sured that  he  wanted  everything  insured  ex- 
cept injuries  to  teamsters  and  the  agent  hav- 
ing written  in  the  policy  on  all  employes  in 
the  factory  "  and  the  insurer  having  treated 
a  previous  accident  owing  to  an  elevator  as 
covered  the  insurer  was  held  liable  for  in- 
juries from  an  elevator. 

14.  Anoka  Lumber  Co.  f.  New  York  Fidel- 
ity, etc.,  Co.,  63  Minn.  286,  65  N.  W.  353,  30 
L.  R.  A.  689;  Cornell  v.  Travelers'  Ins.  Co., 
66  N.  Y.  App.  Div.  559,  73  N.  Y.  Suppl.  341  ; 
Fenton  v.  Fidelity,  etc.,  Co.,  36  Oreg.  283, 
56  Pac.  1096,  48  L.  R.  A.  770;  Hoven  f.  Em- 
plovers'  Liability  Assur.  Corp.,  93  Wis.  201, 
07  N.  W.  46,  32"  L.  R.  A.  388. 

15.  Employers'  Liability  Assur.  Corp.  v. 
New  Albanv  Light,  etc.,  Co.,  28  Ind.  App. 
437,  63  N.  E.  54. 

16.  In  People's  Ice  Co.  r.  Employers'  Lia- 
bility Assur.  Corp.,  161  Mass.  122,  36  N.  E. 
754,  the  application  for  insurance  stated  that 
the  operations  carried  on  by  the  work-people 
were  cutting  and  handling  ice  and  that  the 
machinery  used  was  such  as  was  necessary  in 
cutting  ice.  It  was  decided  that  the  erection 
of  new  buildings  for  the  enlargement  or  bet- 
ter accommodation  of  the  business  was  not 
an  operation  connected  with  the  business 
within  the  meaning  of  the  policy  and  appli- 
cation and  that  the  insurance  company  was 


not  liable  when  an  employee  was  injured, 
while  engaged  in  erecting  such  buildings. 
(^ompare  Hoven  r.  Employers'  Liability  As- 
sur. Corp.,  93  Wis.  201, '  67  N.  W.  46,  32 
L.  R.  A.  388,  holding  that  a  policy  indemni- 
fying an  employer  from  liability  for  claima 
for  personal  injuries  to  its  employees  while 
engaged  h\  "  operations  connected  with  the 
business  of  iron  and  steel  works/'  covers  in- 
juries received  by  an  employee  by  reason  of 
the  construction  of  a  building  by  the  em- 
ployer for  the  use  of  his  business.  In  WoU- 
man  v.  New  York  Fidelity,  etc.,  Co.,  87  Mo. 
App.  677,  an  insurance  company  issued  a 
policy  indemnifying  an  employer  against  com- 
mon-law and  statutory  liability  for  bodily 
injuries  to  employees  growing  out  of  his  neg- 
ligence and  described  his  business  and  the 
machinery  used  therein,  as  that  usual  in 
buildings  occupied  for  wholesaling  dry  goods 
and  general  merchandise.  Afterward  the  as- 
sured put  in  machinery  for  polishing  rusted 
cutlery  and  hired  an  adept  polisher  who  was 
injured  in  running  such  machinery  and  re- 
covered damages  therefor  of  the  assured.  It 
was  held  that  the  risk  was  not  included  in 
the  policy. 

17.  A  policy  indemnifying  a  horse-car  com- 
pany for  damages  on  account  of  injuries  to 
persons  not  employees,  resulting  from  "  ac- 
cident to  or  caused  by  the  cars,  horses,  plants, 
ways,  works,  machinery  or  appurtenances  used 
in  the  business  of  the  insured  and  described 
in  the  application,"  does  not  insure  against 
injuries  caused  by  the  use  of  sleighs,  not  de- 
scribed in  the  application,  although  custom- 
ary in  tlie  neighborhood  when  the  tracks  are 
obstructed  by  snow  and  ice.  Phillipsburg 
Horse  Car  Co.  r.  Fidelity,  etc.,  Co.,  160  Pa. 
St.  350,  356,  28  Atl.  823.' 
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personal  injuries  and  loss  of  Imman  life  occasioned  ])y  inacliinery  of  all  kinds  does 
not  include  injuries  caused  by  lire.^^ 

VIII.  RIGHTS  OF  EMPLOYEE  UNDER  POLICY. 

Insurance  under  a  policy  of  this  kind  is  a  matter  wholly  between  the  insurance 
company  and  the  assured  in  which  the  employee  has  no  legal  or  equitable  interest 
any  more  than  in  any  other  property  belonging  absohitely  to  the  assured.  Tlie 
assured  may  use  the  proceeds  of  a  settlement  made  by  him  with  the  insurance 
company  as  he  sees  lit,  as  there  is  no  privity  of  contract  between  the  assured  and 
the  employee.^^ 

IX.  NOTICE  OF  ACCIDENT. 

A  provision  requiring  immediate  notice  of  an  accident  is  of  the  essence  of  the 
contract,^  and  an  agent  cannot  waive  it  without  authority  therefor.^^  Immediate 
notice  means  notice  within  a  reasonable  time  under  the  circumstances  of  the 
case.^  If  the  facts  are  undisputed,  whether  notice  of  an  accident  was  given 
within  a  reasonable  time  is  a  question  of  law  for  the  court.^  Notice  need  not  be 
given  by  the  assured  until  there  has  been  both  an  accident  and  a  claim  for  dam- 
ages made  on  account  thereof  by  the  person  injured.^ 

X.  DESCRIPTION  OF  ACCIDENT  AND  INFORMATION. 

A  provision  in  such  a  policy  that  in  case  of  accident  full  particulars  thereof 
shall  be  given  the  insurer  does  not  call  for  unnecessary  details,  but  only  such  as 


18.  Under  a  clause  insuring  against  acci- 
dental "personal  injury  and  loss  of  human 
life,"  for  which  the  assured  is  liable  in  dam- 
ages, and  "  which  shall  be  caused  by  said 
boilers  or  any  machinery  of  whatever  kind, 
connected  therewith  or  operated  thereby," 
the  insured  cannot  recover  the  amount  it  has 
paid  out  for  loss  of  life  and  injuries  caused 
by  an  explosion  in  a  starch  kiln,  caused  by 
lire,  although  the  kiln  was  heated  by  steam- 
pipes  connected  with  the  boilers.  American 
Steam  Boiler  Ins.  Co.  i*.  Chicago  Sugar  Ee- 
fining  Co.,  57  Fed.  294,  6  C.  C.  A.  336,  21 
L.  R.  A.  572  [reversing  48  Fed.  198]. 

19.  Bain  v.  Atkins,  181  Mass.  240,  63  N.  E. 
414,  92  Am.  St.  Rep.  411;  Anoka  Lumber  Co. 
V.  New  York  Fidelity,  etc.,  Co.,  63  Minn.  286, 
65  N.  W.  353,  30  L.  R.  A.  689.  See  also 
Embler  v.  Hartford  Steam  Boiler  Inspection, 
etc.,  Co.,  158  N.  Y.  431,  53  N.  E.  212,  44 
L.  R,  A.  512  [affirming  8  N.  Y.  App.  Div. 
186,  40  N.  Y.  Suppl.  450]. 

In  equity  the  insurer  under  such  a  policy 
becomes  the  principal  debtor  to  an  injured 
employee,  and  the  assured  the  surety,  so  that 
a  bill  would  lie  by  the  latter  to  establish  the 
principal's  liability  and  compel  it  to  perform 
its  contract  of  indemnity;  such  a  proceeding 
is  not,  however,  based  upon  any  privity  of 
contract  between  the  insurance  company  and 
the  employee.  And  an  injured  employee  who 
has  recovered  judgment  against  the  assured 
may  sue  the  insurer  in  equity  as  principal 
debtor  to  compel  payment  of  the  full  amount 
of  the  judgment  notwithstanding  the  insol- 
vency of  the  assured.  Beacon  Lamp  Co.  v. 
Travelers'  Ins.  Co.,  61  N.  J.  Eq.  59,  47  Atl. 
579  [affirmed  in  63  N.  J.  Eq.  260,  49  Atl.  720, 
92  Am.  St.  Rep.  663], 

Not  an  asset  of  employee's  estate. —  Money 
paid  by  an  insurance  company  to  an  employer 
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on  account  of  an  injury  to  an  employee  does 
not  constitute  assets  of  the  latter's  estate 
after  his  death.  Hawkins  v.  McCalla,  95  Ga. 
192,  22  S.  E.  141. 

Subject  of  garnishment. —  Where  by  the 
entry  of  judgment  against  an  employer  in  an 
action  for  damages  by  an  injured  employee 
the  indebtedness  of  an  insurance  company 
becomes  absolute,  such  indebtedness  is  sub- 
ject to  garnishment  in  a  proceeding  com- 
menced by  such  employee  against  the  insur- 
ance company  as  garnishee.  Hoven  v.  Em- 
ployers' Liability  Assur.  Corp.,  93  Wis.  201, 
67  N.  W.  46,  32  L.  R.  A.  388.  See  also  Anoka 
Lumber  Co.  v.  New  York  Fidelity,  etc.,  Co., 
63  Minn.  286,  65  N.  W,  353,  30  L.  R.  A.  689. 

20.  Employers'  Liability  Assur.  Corp.  v. 
New  Albany  Light,  etc.,  Co.,  28  Ind.  App. 
437,  63  N.  E.  54. 

21.  Travelers'  Ins.  Co.  v.  Myers,  62  Ohio 
St.  529,  57  N.  E.  458,  49  L.  R.  A.  760. 

22.  Employers'  Liability  Assur.  Corp.  v. 
New  Albany  Light,  etc.,  Co.,  28  Ind.  App. 
437,  63  N.  E.  54,  55;  Ward  V.  Maryland 
Casualty  Co.,  71  N.  H.  262,  267,  51  Atl.  900, 
93  Am.  St.  Rep.  514;  Travelers'  Ins.  Co.  v. 
Myers,  62  Ohio  St.  529,  539,  57  N.  E.  458,  49 
L.  R.  A.  760. 

23.  Employers'  Liability  Assur.  Corp.  v. 
New  Albany  Light,  etc.,  Co.,  28  Ind.  App. 
437,  63  N.  E.  54 ;  Travelers'  Ins.  Co.  v.  Mvers, 
62  Ohio  St.  529,  57  N.  E.  458,  49  L.  R.  A. 
760.  Compare  Ward  i\  Maryland  Casualty 
Co.,  71  N.  H.  262,  51  Atl.  900,  93  Am.  St. 
Rep.  514,  in  which  it  is  held  that  whether  a 
notice  is  reasonably  immediate  like  the  kin- 
dred question  of  what  is  a  reasonable  time  is 
a  question  of  fact, 

24.  Grand  Rapids  Electric  Light,  etc.,  Co. 
V.  New  York  Fidelity,  etc.,  Co.,  Ill  Mich. 
148,  69  N.  W.  249;  Aiioka  Lumber  Co.  v.  New 
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would  enable  the  insurance  company  to  determine  whetlier  a  claim  was  likely  to 
be  made  against  the  assured ;  nor  does  it  call  upon  the  assured  to  make  an 
exhaustive  investigation  of  the  circumstances  attending  the  accident  or  to  decide 
what  the  facts  were  upon  a  consideration  of  conflicting  evidence.^  Under  a  pro- 
vision that  the  assured  when  requested  by  the  insurance  company  shall  aid  in 
securing  evidence,  the  company's  liability  under  the  policy  is  not  ended  by  the 
failure  of  the  assured  to  forward  to  the  company's  counsel  upon  his  request  the 
summons  or  paper  served  upon  the  assured  by  the  injured  party  immediately 
after  its  service,  there  being  no  provision  making  such  failure  a  cause  of  forfeiture.^* 

XL  WHEN  Liability  Accrues. 

Under  a  policy  of  this  character  it  lias  been  decided  that  the  liability  of  tl:*^ 
insurer  accrues  whenever  the  amount  of  the  assured's  liability  is  determined.^ 
But  on  the  other  hand  it  has  been  held  that  under  such  a  policy  the  insurer's 
liability  arises  on  the  happening  of  the  injury  and  not  at  the  date  of  the  recovery 
of  a  judgment  against  the  assured.^ 

XIL  DURATION  OF  RISK. 

When  a  policy  insures  against  such  claims  for  a  certain  number  of  months 
from  a  specifled  date  to  another  date  named,  the  former  date  is  excluded  in 
determining  the  duration  of  the  risk.^ 

XIIL  LIMITATIONS  AS  TO  ACTIONS. 

The  contract  may  limit  the  time  within  which  action  shall  be  brought.^ 
Where  underwriters  severally  and  in  equal  sums  insure  a  corporation  against 
liability  for  bodily  injury  and  from  loss  of  life  suffered  by  its  employees,  a  stipula- 
tion that  suit  shall  not  be  brought  or  maintained  upon  any  claim  arising  out  of 
the  insurance  in  question  against  more  than  one  of  the  underwriters  at  one  time, 
and  further  that  a  final  decision  in  any  suit  thus  brought  shall  be  decisive  of  the 
claim  of  the  assured  against  each  of  the  underwriters,  is  valid.^^ 


York  Fidelity,  etc.,  Co.,  63  Minn.  286,  55 
N.  W.  353,  30  L.  R.  A.  689. 

25.  Ward  r.  Maryland  Casualty  Co.,  71 
N.  H.  262,  51  Atl.  900,  93  Am.  St.  Rep.  514. 

26.  Ward  v.  Maryland  Casualty  Co.,  71 
N.  H.  262,  51  Atl.  900,  93  Am.  St.  Rep. 
514. 

27.  Fidelity,  etc.,  Co.  v.  Fordyce,  64  Ark. 
174,  41  S.  W.  420,  holding  that  during  the 
pendency  of  an  action  for  damages  or  of  an 
appeal  from  a  judgment  therefor  the  liability 
of  the  assured  is  not  determined  so  as  to 
render  the  insurer  liable  to  pay  such  damages. 

28.  Ross  V.  American  Employers'  Liability 
Ins.  Co.,  56  N.  J.  Eq.  41,  44,  38  Atl.  22,  in 
which  the  court  said :  The  recovery  of  the 
judgment  against  the  insured  by  the  injured 
party  is  not  the  injury  against  which  the  in- 
surer insures  him,  but  it  is  the  liability  for 
the  consequences  of  the  accident  against  which 
he  is  insured,  and  of  which  liability  the 
judgment  is  a  mere  test  or  mode  of  proof. 
In  fact,  the  recovery  of  'the  judgment  is  a 
mere  mode  by  which  the  insured  proves  to  the 
insurer  that  the  intrinsic  character  of  the  ac- 
cident was  such  that  he  was  liable  for  the 
consequences  of  it.  In  this  respect  the  judg- 
ment resembles  the  proof  of  loss  to  be  fur- 


nished to  an  ordinary  insurer  against  fire  or 
shipwreck  before  action  brought,  or  proof  of 
death  in  case  of  life  insurance.  These  are 
usually  prerequisites  to  liability  to  action, 
but  do  not  constitute  the  cause  of  action.'" 

29.  South  Staffordshire  Tramways  Co.  t. 
Sickness,  etc.,  Assur.  Assoc.,  [1891]  1  Q. 
402,  408,  55  J.  P.  168,  60  L.  J.  Q.  B.  47,  6a 
L.  T.  Rep.  N.  S.  807. 

30.  The  period  in  which  a  suit  may  be- 
brought  dates  from  the  termination  of  the 
action  by  the  injured  person.  People  v.  Amer- 
ican Steam  Boiler  Ins.  Co.,  10  N.  Y.  App. 
Div.  9,  41  N.  Y.  Suppl,  631;  People  v.  Amer- 
ican Steam  Boiler  Ins.  Co.,  89  Hun  (N.  Y.) 
456,  35  N.  Y.  Suppl.  322.  A  claim  against  a 
casualty  insurance  company  for  disbursement 
for  surgical  aid  to  a  person  injured,  and  for 
the  defense  of  an  action  by  such  person  for 
the  injuries,  is  governed  by  the  same  lim- 
itation as  is  prescribed' by  the  policy  for  the 
losses  arising  under  the  policy;  no  independ- 
ent contract  by  the  insurer  to  pay  such  item* 
being  shown.  People  f.  American  Steam 
Boiler  Ins.  Co.,  10  N.  Y.  App.  Div.  9,  41  N.  Y. 
Suppl.  631. 

31.  New  Jersey,  etc.,  Concentrating  Worka 
V.  Ackermann,  6  N.  Y.  App.  Div.  540,  39- 
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XIV.  WAIVER  BY  INSURER. 

The  requiretnents  of  siicli  a  policy  may  be  waived  by  a  duly  authorized  agent 
of  the  insurance  company.^^  A  breach  of  warranty  in  an  indemnity  insurance 
policy  is  voidable  only,  and  the  assumption  by  the  insurance  company  of  a  defense 
to  an  action  for  personal  injuries  against  the  assured,  after  knowledge  of  the  facts 
in  the  case,  is  a  waiver  of  the  breach."'^  Tlie  acceptance  of  a  poUcy  containing  a 
stipulation  that  "  no  agent  has  autliority  to  waive  or  alter  anything  in  this  policy 
contained"  is  both  notice  to  and  an  agreement  by  the  assured  that  an  agent  has 
no  authority  to  waive  or  alter  anything  contained  in  the  policy.-^'' 

XV.  EXPENSES  OF  SUIT. 

Where  by  the  terms  of  the  policy  the  insurer  is  obligated  to  defend  in  behalf 
■of  the  insured  any  proceedings  to  recover  for  personal  injuries  and  it  refuses  to 
defend  such  a  suit,  the  insured  may  upon  conducting  tlie  defense  recover  from  the 
•company  the  expenses  in  coimection  therewitli,^^  including  reasonable  attorney's 
fees.^^ 

XVI.  MEDICAL  ASSISTANCE. 

Such  policies  sometimes  include  liability  for  medical  assistance.^'' 

XVII.  SETTLEMENT  BY  EMPLOYEE  AND  ASSURED. 

An  agreement  between  an  employea  and  the  assured  pending  a  suit  for  inju- 
ries that  the  amount  recovered  in  excess  of  the  poUcy  should  be  settled  for  a  cer- 
tain amount  is  not  such  a  violation  of  a  provision  that  the  assured  should  not 
settle  any  claim  with  an  injured  employee  without  the  insured's  consent  as  will 
constitute  a  defense  to  a  suit  thereon.^^ 

XVIIL  PLEADINGS. 

The  complaint  in  an  action  on  such  ^  policy  should  allege  that  the  insurer  has 
performed  all  of  the  conditions  of  the  policy  on  his  part  to  be  performed,  or  that 
performance  has  been  waived,  and  this  requirement  is  not  properly  met  by  alleg- 
ing that  he  has  complied  with  the  policy  in  that  respect,  except  where  the  same 
has  been  waived.  If  he  has  performed,  then  that  fact  must  be  alleged  without 
qualification.  If  he  has  not  performed  for  the  reason  that  the  insurance  company 
has  waived  performance,  then  the  conditions  waived  and  the  facts  and  circum- 


N.  Y.  Suppl.  585  [reversing  15  Misc.  605, 
37  N.  Y.  Suppl.  489]. 

32.  Fuller  Bros.  Toll  Lumber,  etc.,  Co.  i\ 
New  York  Fidelity,  etc.,  Co.,  94  Mo.  App. 
490,  68  S.  W.  222,  holding  that  a  provision 
in  a  policy  that  it  covered  no  loss  for  injuries 
from  elevators  unless  enumerated  in  the  pol- 
icy was  waived  where  the  general  agent  of 
the  company  made  out  the  application  and 
failed  to  enumerate  the  elevators,  although  he 
knew  of  them. 

33.  Glens  Falls  Portland  Cement  Co.  v. 
Travelers'  Ins.  Co.,  11  N.  Y.  App.  Div.  41], 
42  N.  Y.  Suppl.  285. 

34.  Travelers'  Ins.  Co.  v.  Myers,  62  Ohio 
St.  529,  57  N.  E.  458,  49  L.  R.  A.  760. 

35.  Cornell  r.  Travelers'  Ins.  Co.,  66  N.  Y. 
App.  Div.  559,  73  N.  Y.  Suppl.  341;  Hoven 
r.  F]mp1oyers'  Liability  Assur.  Corp.,  93  Wis. 
201,  67  N.  W.  46,  32  L.  E.  A.  388.  See  also 
Anoka  Lumber  Co.  v.  New  York  Fidelity,  etc., 
€o.,  63  Minn.  286,  65  N.  W.  353,  30  L.  R.  A. 
689. 
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36.  Ross  V.  American  Employers'  Liability 
Ins.  Co.,  56  N.  J.  Eq.  41,  38  Atl.  22. 

37.  Immediate  medical  assistance. —  "Wliere 
an  employers'  liability  insurance  policy  pro- 
vided that  if  an  accident  was  sufficiently 
serious  to  necessitate  "  immediate  "  medical 
assistance,  such  assistance  might  be  rendered 
at  the  cost  of  the  insurer,  the  insurer  was 
liable  for  medical  attention  rendered  within 
a  reasonable  time  after  the  accident:  such 
time  in  no  event  extending  beyond  the  period 
within  which  the  notice  of  the  accident  was  or 
should  have  been  forwarded  and  such  further 
interval  as  might  be  necessary  to  enable  the 
insurer  to  act  in  the  matter.  The  liability  of 
the  company  for  medical  services  could  in  no 
case  extend  to  and  include  living  expenses  of 
the  injured  employee  during  his  sickness. 
Employers'  Liability  Assur.  Corp.  v.  New  Al- 
bany Light,  etc.,  Co.,  28  Ind.  App.  437,  63 
N.  E.  54,  56. 

38.  Pickett  v.  New  York  Fidelit}^,  etc.,  Co., 
60  S.  C.  477,  38  S.  E.  160,  629. 
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stances  constituting  such  waiver  must  be  alleged.^  The  action  of  a  trial  court 
in  refusing  the  motion  of  an  insurance  company  for  leave  to  file  a  supplemental 
answer  will  not  be  reversed  on  appeal,  when  such  motion  did  not  make  a  prima 
y^Ci^  showing  of  facts  material  to  the  defense,  accruing  subsequent  to  the  former 
pleading,  or  of  which  the  party  was  ignorant  when  the  former  pleading  was  made.'*^ 

XIX.  EVIDENCE. 

When  an  answer  to  a  complaint  alleging  the  performance  of  all  the  conditions 
of  a  policy  denies  such  allegations,  but  does  not  specifically  allege  any  matter  of 
forfeiture,  all  testimony  tending  to  show  a  forfeiture  should  be  stricken  out.^^ 

XX.  APPEAL. 

Where  an  employer  is  insured  against  loss  for  injuries  to  his  employees  and 
the  company  defends  an  action  against  the  employer  by  one  injured,  it  is  under 
the  same  obligation  to  take  an  appeal  from  a  judgment  against  the  employer  as 
any  other  agent  would  be  in  undertaking  a  like  duty.^^ 

EMOTIONAL  INSANITY.^  A  term  applied  to  the  case  of  one  in  the  possession 
of  his  ordinary  reasoning  faculties  who  allows  his  passions  to  convert  him  into  a 
temporary  maniac.^  (Emotional  Insanity :  As  a  Defense,  see  Criminal  Law  ; 
Homicide.  As  an  Element  of  Crime,  see  Criminal  Law.  See  also,  generally, 
Insane  Persons.) 

Employment.^    The  act   of  employing   or  using ;  ^  the  state  of  being 


39.  Todd  V.  Union  Casualty,  etc.,  Co.,  70 
N.  Y.  App.  Div.  52,  74  N.  Y.  Suppl.  1062. 

Pleading  generally  see  Pleading. 

40.  In  a  suit  on  an  employers'  liability  pol- 
icy, defendant  moved  for  leave  to  file  a  sup- 
plemental answer  setting  up  a  settlement  of 
the  insured's  liability  to  the  injured  em- 
ployee for  an  amount  less  than  the  policy, 
before  judgment,  without  defendant's  knowl- 
edge or  consent^  in  violation  of  the  policy. 
Before  the  settlement  plaintiff's  attorneys  in- 
formed defendant  of  its  intention  to  make 
such  settlement,  and  after  judgment  in  the 
action  by  the  employee  a  consent  order  was 
entered  directing  the  payment  of  the  amount 
of  the  policy  to  the  receiver  of  plaintiff  be- 
cause of  the  judgment  in  favor  of  the  em- 
ployee against  it.  It  was  held  that  the  re- 
fusal of  the  motion  was  proper.  Pickett  v. 
New  York  Fidelity,  etc.,  Co.,  60  S.  C.  477,  38 
S.  E.  160,  629. 

41.  Pickett  V.  New  York  Fidelity,  etc.,  Co., 
60  S.  C.  477,  38  S.  E.  160,  629. 

Evidence  generally  see  Evidence. 

42.  Getchell,  etc.,  Lumber  Mfg.  Co.  v.  Em- 
ployers' Liability  Assur.  Corp.,  117  Iowa  180, 
90  N.  W.  616,  62  L.  E.  A.  617,  holding  that 
the  presumption  that  the  judgment  of  the 
lower  court  was  correct  makes  a  'prima  facie 
case  to  the  effect  that  the  employer  has  not 
been  damaged  by  failure  of  the  insurance  com- 
pany to  perfect  an  appeal,  even  though  the 
company  has  the  burden  of  proof  to  show 
such  fact. 

Appeal  generally  see  Appeal  and  Error. 

1.  Or  "mania  transitoria."  Mutual  L.  Ins. 
Co.  V.  Terry,  15  Wall.  (U.  S.)  580,  583,  21 
L.  ed.  236. 

2.  Mutual  L.  Ins.  Co.  v.  Terry,  15  Wall. 
(U.  S.)  580,  583,  21  L.  ed.  236. 
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3.  "It  is  a  common  word,  generally  used 
in  relation  to  the  most  common  pursuits, 
and,  therefore,  ought  to  be  received  by  this 
court  as  understood  in  common  parlance." 
Charleston  v,  Lee,  3  Brev.  (S.  C.)  226,  227 
[quoted  in  Lynchburg  v.  Norfolk,  etc.,  R.  Co., 
80  Va.  237,  248,  56  Am,  Rep.  592]. 

Distinguished  from  "  office "  in  Mousseau 
V.  Sioux  City,  113  Iowa  246,  249,  84  N.  W. 
1027;  Moll  V.  Sbisa,  51  La.  Ann.  290,  291,  25 
So.  141;  Opinion  of  Judges,  3  Me.  481,  482 
[quoted  in  Guthrie  Daily  Leader  v.  Cameron, 
3  Okla.  677,  683,  41  Pac.  635]  ;  U.  S.  v. 
Maurice,  30  Fed.  Cas.  No.  15,747,  2  Brock. 
96,  103  [quoted  in  Bunn  v.  People,  45  111. 
397,  402;  State  v.  May,  106  Mo.  488,  506,  17 
S.  W.  660 ;  Guthrie  Daily  Leader  v.  Cameron, 
3  Okla.  677,  682,  41  Pac.  635]. 

"Employment"  and  "retainer." — In  Bow- 
man V.  Tallman,  27  How.  Pr.  (N.  Y.)  212, 
285,  it  is  said:  "  *  Emplovment '  (Monell  r. 
Marshall,  25  How.  Pr.  (N.  Y.)  425),  and 
*  Retainer,'  seem  to  imply  a  personal  obliga- 
tion (Hill  V.  Tucker,  1  Taunt.  7,  9;  Wilson  v. 
Burr,  25  Wend.  (N.  Y.)  386)." 

"Place"  and  "employment." — As  used  in 
a  statute  forbidding  the  buying  of  offices,  in- 
cluding nominations  to  an  ofiice,  commission, 
or  "  place  or  employment,"  would  include  a 
cadetship  in  the  Madras  infantry.  Lord  Den- 
man,  C.  J.,  said :  "  The  words  '  place  and 
employment '  are  so  general  as  to  comprehend 
those,  and  every  other  advantageous  position 
that  the  party  can  gain  bv  nomination  to  a 
specific  thing."  Reg.  v.  Charretie,  13  Q.  B. 
447,  461,  66  E.  C.  L.  447. 

4.  Webster  Diet,  [quoted  in  Ritchie  v.  Peo- 
ple, 155  HI.  98,  103,  40  N.  E.  454,  46  Am. 
St.  Rep.  315,  29  L.  R.  A.  79;  State  v.  Foster, 
37  Iowa  404,  407 ;  Short  v.  Bullion-Beck,  etc., 
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employed ;  ^  avocation  ;  ^  business,  calling,  commission,  occupation,  office,  profes- 
sion, service,  trade,  vocation,  work ;  ^  that  which  engages  the  head  or  hands ; 
object  of  industry  ;  ^  use ;  ^  agency  or  service  for  another  or  for  the  public  ;  the 
act  of  hiring  appointment;^^  engagement ;  the  word  may  mean  either  the 
act  of  being^ employed  for  one's  self,  in  attending  to  his  own  affairs,  or  in  attend- 
ing to  the  duties  and  services  of  another.^^  As  defined  by  a  constitution,  an  agency 
for  a  temporary  purpose,  which  ceases  when  that  purpose  is  accomplished.'^^ 
(Employment :  Embezzlement  Within,  see  Embezzlement.  On  Sunday,  see 
Sunday.  See  also  Employ  ;  Employee  ;  and,  generally.  Master  and  Servant  ; 
Officers  :  Principal  and  Agent.) 

EMPLOYMENT  AGENCY.  As  defined  by  statute,  the  term  includes  the  busi- 
ness of  keeping  an  intelligence  office,  employment  bureau,  or  other  agency  for 
procuring  work  or  employment  for  persons  seeking  employment,  or  for  acting  as 
agent  for  procuring  such  work  or  employment  where  a  fee  or  other  valuable  thing 
is  exacted,  charged,  or  received  for  registration,  or  for  procuring  or  assisting  to 
procure  employment,  work,  or  a  situation  of  any  kind,  or  for  procuring  or  pro- 
viding help  for  any  person. 

EMPLOYMENT  IN  THE  SERVICE.  As  applied  to  the  miUtia  when  called  into 
the  federal  service,  the  term  includes  some  acts  of  organization,  mustering  or 
marching,  done  or  recognized,  in  obedience  to  the  call  in  the  public  service. 

EMPOWER.    See  Principal  and  Agent. 

EMPRESARIOS.  In  Mexican  law,  a  name  given  to  individuals  to  whom  were 
granted  very  large  bodies  of  land  in  consideration  that  they  should  bring  emi- 
grants into  the  country  and  settle  them  on  the  lands,  with  a  view  of  increasing 
the  population,  and  securing  the  protection  thus  afforded  against  the  wild  Indians 
on  the  Mexican  borders. 

EMPTIO  ET  VENDITO  CONTRAHITUR  SIMULATQUE  DE  PRETIO  CONVENERIT. 
A  maxim  meaning  "  The  buying  and  selling  is  complete  when  the  price  is  agreed 
upon."  20 

EMPTOR.    See  Caveat  Emptor. 

EMPTOR  EMIT  QUAM  MINIMO  POTEST  ;  VENDITOR  VENDIT  QUAM  MAXIMO 
POTEST.    A  familiar  maxim,  frequently  applied  to  purchases  by  persons  who 


Mill.  Co.,  20  Utah  20,  24,  33,  57  Pac.  720,  45 
L.  R.  A.  603]. 

5.  People  i;.  Hyde,  25  Hun  (N.  Y.)  190 
\iieversed  in  89  N.  Y.  11]  ;  Webster  Diet. 
^quoted  in  Ritchie  v.  People,  155  HI.  98,  103, 
40  N.  E.  454,  46  Am.  St.  Rep.  315,  29  L.  R.  A. 
79;  Short  v.  Bullion- Beck,  etc.,  Min.  Co.,  20 
Utah  20,  24,  33,  57  Pac.  720,  45  L.  R.  A.  603]. 

6.  Worcester  Diet,  \_qaoted  in  State  v.  Can- 
ton, 43  Mo.  48,  51]. 

7.  Webster  Diet,  \_quoted  in  Travellers'  Pre- 
ferred Acc,  Assoc,  V.  Kelsey,  46  111.  App. 
371,  373]  ;  Worcester  Diet,  [quoted  in  State 
V.  Canton,  43  Mo.  48,  51]. 

Keeping  swine  is  an  "  emplojrment "  within 
the  meaning  of  a  statute  directing  the  board 
of  health  to  assign  certain  places  for  the 
exercise  of  any  trade  or  employment  which 
is  a  nuisance,  etc.  Com.  v.  Young,  135  Mass. 
526,  529. 

8.  Webster  Diet,  [quoted  in  State  v.  Can- 
ton, 43  Mo.  48,  51]. 

9.  Hightower  v.  State,  72  Ga.  482,  484 
[citing  Webster  Diet.]. 

Employment  of  a  vessel  under  a  charter- 
party  see  Ripley  v.  Scaife,  5  B.  &  C.  167,  170,' 
n  E.  C.  L.  414,  2  C.  &  P.  132,  12  E.  C.  L. 
400,  7  D.  &  R.  818. 

10.  Webster  Diet,  [quoted  in  State  v.  Fos- 
ter, 37  Iowa  404,  407]. 


11.  Hightower  f.  State,  72  Ga.  482,  484; 
People  V.  Hyde,  89  N.  Y.  11,  16. 

12.  Stutzbach  v.  Coler,  168  N.  Y.  416,  420, 
61  N.  E.  697,  as  used  in  a  civil  service  law. 

13.  Worcester  Diet,  [quoted  in  State  v. 
Canton,  43  Mo.  48,  51]  ;  Kearney  f.  Oakes, 
20  Nova  Scotia  30,  35. 

14.  State  V.  Canton,  43  Mo.  48,  51. 

15.  111.  Const,  art.  5,  §  24  [quoted  in  J^^sher 
V.  People,  183  HI.  226,  235,  55  N.  E.  663,  75 
Am.  St.  Rep.  103,  47  L.  R.  A.  802;  People  v. 
Loeffler,  175  111.  585,  600,  51  N.  E.  758;  Wil- 
cox V.  People,  "0  111.  186,  192]. 

16.  Conspiracy  to  prevent  employment  see 
8  Cyc.  637,  638,  654,  656  note  43. 

Discrimination  in  employment  on  account 
of  race  see  7  Cyc.  167. 

Employment  of  minors  see  9  Cyc.  479  note 
23. 

Employment  under  eight-hour  law  see  9 

Cyc.  479  note  23. 

17.  Conn.  Gen.  St.  (1902)  §  4609. 

18.  Houston  V.  Moore,  5  Wheat.  (U.  S.) 
1,  64,  5  L.  ed.  19,  where  it  is  said:  "The 
terms  '  call  forth  '  and  '  employed  in  service,' 
cannot,  in  any  appropriate  sense,  be  said  to 
be  synonymous." 

19.  U.  S.  V.  Maxwell  Land-Grant  Co.,  121 
U.  S.  325,  361,  7  S.  Ct.  1015,  30  L.  ed.  949. 

20.  Morgan  Leg.  Max. 
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have  accepted  a  trust,  meaning  "  The  buyer  buys  for  as  Uttle  as  possible  ;  the  ven- 
der sells  fcr  as  much  as  possible." 

EMPTY."^^  In  its  ordinary  signification,  as  a  verb,  to  make  void  ;  to  exhaust ; 
to  deprive  of  the  contents.^^  As  used  in  respect  to  a  vessel,  as  an  adjective,  with- 
out a  caro^o.^ 

ENABLE.  In  the  case  of  a  person  under  any  disability  as  to  dealing  with 
another,  the  term  has  the  meaning  of  removing  that  disability,  not  of  conferring 
compulsory  power  as  against  that  other.^^ 

ENABLING  STATUTE.    See  Statutes. 

Enact.  To  establish  by  law  ;  to  perform  or  effect ;  to  decree.^®  (See,  gen- 
erally, Statutes.) 

ENACTMENT.  A  term  sometimes  used  in  the  sense  of  taking  effect.^^  (Enact- 
ment: Of  Ordinance  or  By-Law,  see  Municipal  Corporations.  Of  Statutes, 
see  Statutes.) 

ENAGENACION.  In  Mexican  law,  the  act  by  which  the  property  in  a  thing, 
by  lucrative  title,  is  transferred,  as  a  donation  ;  or  onerous  title,  as  by  sale  or  bar- 
ter ;    Alienation,^^  ^.  -y. 

ENAGENAR.    To  alienate,  to  transfer,  or  to  give  away  property.^ 

ENCLOSE.    See  Inclose. 

Enclosure,   See  Inclosure. 

ENCOURAGE.  To  intimate,  to  incite  to  anything,  to  give  courage  to,  to  inspirit^ 
to  embolden,  to  raise  confidence,  to  make  confident.^^  (See,  generally.  Criminal 
Law  ;  Indictments  and  Informations.) 

Encroach.  To  intrude  upon,  make  gahi  upon,  occupy,  or  use  the  land,  right, 
or  authority  of  another ;  to  gain  unlawfully  upon  the  lands,  property,  or 
authority  of  another.^^    (See  Encroachment.) 

Encroachment.  A  gradual  entering  on  and  taking  possession  by  one  of 
what  is  not  his  own  ;  the  lawful  gaining  upon  the  rights  or  possessions  of  another ; 


21.  Bouvier  L,  Diet. 

Applied  in:  Arkansas. — Hindman  i-.  O'Con- 
nor, 54  Ark.  627,  633,  16  S.  W.  1052,  13 
L.  R.  A.  490  [citing  Michoud  v.  Girod,  4 
How.  (U.  S.)  503,  504,  11  L.  ed.  1076]. 

Maryland. —  Raisin  v.  Clark,  41  Md.  158, 
160,  20  Am.  Rep.  66. 

New  Jersey. —  Scott  v.  Gamble,  9  N.  J.  Eq. 
218,  235. 

New  York. —  Gardner  v.  Ogden,  22  N.  Y. 
327,  343,  78  Am.  Dec.  192 ;  Cumberland  Coal, 
etc.,  Co.  V.  Sherman,  30  Barb.  553,  562;  Star 
F.  Ins.  Co.  V.  Palmer,  41  N.  Y.  Super.  Ct.  267, 
269;  Davoue  v.  Fanning,  2  Johns.  Ch.  252, 
256. 

Ohio. —  Welsh  v.  Perkins,  8  Ohio  52,  55. 

Pennsylvania. —  Lazarus  v.  Bryson,  3  Binn. 
54,  62;  Hallman's  Estate,  1  Chest.  Co.  Rep. 
141. 

Virginia. —  Carter  v.  Harris,  4  Rand.  199, 
204. 

M'isconsin. —  Suessenguth  v.  Bingenheimer, 
40  Wis.  370,  372. 

Canada. —  Brunskill  v.  Wilson,  25  U,  C. 
Q.  B.  248,  253. 

22.  Distinguished  from  "loaded"  in  Mer- 
rick V.  Phelps,  5  Conn.  465,  467,  construing 
the  phrase  "  every  wagon  must  be  either 
loaded  or  empty." 

23.  U.  S.  V.  Buchanan,  9  Fed.  689,  690,  4 
Hughes  487. 

24.  Perrine  v.  Chesapeake,  etc.,  Canal  Co., 
9  How.  (U.  S.)  172,  189,  13  L.  ed.  92. 

25.  West  Derby  Union  ?;.  Metropolitan  L. 
Assur.  Soc,  66  L.  J.  Ch.  199,  208,  per  Rigby, 
L.  J. 


26.  Bouvier  L.  Diet,  [quoted  in  In  re  Sen- 
ate File  31,  25  Nebr.  864,  876,  41  N.  W.  981, 
where  it  is  said :  "  If  we  take  any  of  these 
definitions  it  would  be  of  equal  force  to  the 
word  '  resolved.'  .  .  .  The  formula,  '  Be  it 
enacted,'  therefore,  includes  the  formula,  '  Be 
it  resolved  '  "]. 

27.  In  re  Hendricks,  60  Kan.  796,  801,  57 
Pac.  965. 

28.  Escriche  Diet,  [quoted  in  Mulford  v.  Le 
Franc,  26  Cal.  88,   103,  where  it  is  said: 

This  word,  taken  in  a  more  extended  sense, 
comprises  also  the  enfiteusis  ( lease ) ,  the 
pledge,  the  mortgage,  and  even  the  creation 
cf  a  servidumbre  (servitude) ,  on  an  estate  "]. 

29.  Seoane  N.  &  B.  Diet,  (by  Valazquez ) 
[quoted  in  Mulford  v.  Le  Franc,  26  Cal,  88, 
105]. 

30.  Seoane  N.  &  B.  Diet,  (by  Valazquez) 
[quoted  in  Mulford  v.  Le  Franc,  26  Cal.  88, 
105]. 

31.  Reg.  Most,  7  Q.  B.  D.  244,  258,  14 
Cox  C.  C.  583,  45  J.  P.  696,  50  L.  J.  M.  C. 
113,  44  L.  T.  Rep.  N.  S.  823,  29  Wkly.  Rep. 
758.  See  also  Comitez  t\  Parkerson,  50  Fed. 
170;  Rex  v.  Royce,  4  Burr.  2073,  2083. 

32.  "As  if  by  a  gradual  or  partial  assump- 
tion of  right."  Johnston  v.  Long  Island  In- 
vest., etc.,  Co.,  85  N.  Y.  App.  Div.  60,  64,  82 
N.  Y.  Suppl.  961  [citing  Anderson  L.  Diet.]. 

33.  Johnston  v.  Long  Island  Invest.,  etc., 
Co.,  85  N.  Y.  App.  Div.  60,  64,  82  N.  Y. 
Suppl.  961  [citinq  Bouvier  L.  Diet.]. 

34.  Chase  r.  Oshkosh,  81  Wis.  313,  319,  51 
N.  W.  560,  29  Am.  St.  Rep.  898,  15  L.  R.  A. 
553. 
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an  unlawful  gaining  upon  the  right  or  possession  of  another.^  In  the  statutory 
sense,  a  fixture  which  intrudes  into  or  invades  the  highway,  but  does  not  necessa- 
rily prevent  public  travel.^*^  (Encroachment:  By  Adjoining  Owner — In  Gen- 
eral, see  Adjoining  Landowners  ;  As  Basis  of  Adverse  Possession,  see  Adverse 
Possession  ;  As  Ground  of  Action,  see  Actions  ;  Adjoining  Landowners  ; 
Injunctions  Against,  see  Injunctions.  Of  Structure  as  Affecting  Title,  see  Vendor 
AND  Purchaser.  On  Ilighway  or  Street,  see  Streets  and  Highways  ;  Munici- 
pal Corporations.    On  Waters,  see  Navigable  Waters  ;  Waters.) 

Encumber.    See  Incumber. 

Encumbrance.    See  Incumbrance. 

END.^'^  The  extreme  point  of  a  line  or  anything  that  has  more  length  than 
breadth.-^^    (See  Ended.) 

ENDEAVOR.39    To  use  efforts,  to  attempt,  to  try,  to  strive.^ 

ENDEAVOR  TO  MAKE  A  REVOLT.  The  endeavor  of  the  crew  of  a  vessel,  or 
any  one  or  more  of  them,  to  overthrow  the  legitimate  authority  of  her  commander, 
with  intent  to  remove  him  from  his  command,  or  against  his  will  to  take  posses- 
sion of  the  vessel  by  assuming  the  government  and  navigation  of  her,  or  by 
transferring  their  obedience  from  the  lawful  commander  to  some  other  person.'*^ 

EN  DECLARATION  DE  SIMULATION.    See  Quieting  Title. 

Ended.    Final,  Definite,  q.  v.,  Complete,  q,  v.,  Conclusive,  q.  v.^^ 


The  term  may  include:  a  barn  occupying 
nearly  one  half  of  a  highway  in  a  populous 
village  {State  v.  Leaver,  62  Wis.  387,  393, 
22  N.  W.  576)  ;  a  building  upon  a  public 
park  (Chicago  v.  Ward,  169  111.  392,  422,  48 
N.  E.  927,  61  Am.  St.  Rep.  185,  38  L.  R.  A. 
849)  ;  a  worm  rail  fence  (Barton  v.  Camp- 
bell, 54  Ohio  St.  147,  148,  42  N.  E.  698); 
a  roof  or  cornice  projected  beyond  the  di- 
vision wall  (Pierce  v.  Lemon,  2  Houst.  (Del.) 
519,  523)  ;  a  watercourse,  with  growing  trees 
thereon  (Schenectady  v.  Furman,  61  Hun 
(N.  Y.)  171,  175,  15  N.  Y.  Suppl.  724). 

35.  State  v.  Kean,  69  N.  H.  122,  126,  45 
Atl.  256,  48  L.  R.  A.  102  [citing  Bouvier  L. 
Diet.]. 

36.  State  v.  Pomeroy,  73  Wis.  664,  665,  41 
N.  W.  726. 

37.  "  End  area  "  as  used  in  a  construction 
contract  in  reference  to  a  tunnel  see  Daly 
?;.  Busk  Tunnel  R.  Co.,  129  Fed.  513,  517. 

"End"  as  used  in  an  ejectione  firmae  see 
Wrotesley  v.  Adams,  1  Plowd.  187,  198. 

"  End  of  a  term  "  see  Parkhurst  v.  Smith, 
Willes  327,  334. 

"  End  of  a  will "  used  in  connection  with 
the  statutory  requirements  as  to  the  due 
execution  of  the  instrument  see  Flood  v. 
Pragoff,  79  Ky.  607,  614;  Younger  v.  Duffie, 
94  N.  Y.  535,  540,  46  Am.  Rep.  156;  In  re 
O'Neil,  91  N.  Y.  516,  520;  In  re  Dayger,  47 
Hun  (N.  Y.)  127,  129;  Baker's  Appeal,  107 
Pa.  St.  381,  388,  52  Am.  Rep.  478.  See  also, 
generally.  Wills. 

"End  of  each  block"  see  Chiniquy  v.  Peo- 
ple. 78  111.  570,  575. 

"  End  of  the  year  "  see  Brown  i\  Anderson, 
77  Cal.  230,  238,  19  Pac.  487.  And  see  Reg. 
■V.  Income  Tax  Com'rs,  21  Q.  B.  D.  313,  317, 
57  L.  J.  Q.  B.  513,  59  L.  T.  Rep.  N.  S.  455, 
86  Wkly.  Rep.  776. 

"End  of  your  current  year"  see  Doe  v. 
Culliford,  4  D.  &  R.  248,  16  E.  C.  L. 
202. 

"  End  on  "  defined  see  7  Cyc.  349  note  43. 


38.  Webster  Diet,  [quoted  in  Kennebec 
Ferry  Co.  v.  Bradstreet,  28  Me.  374,  377]. 

Sometimes  used  in  the  sense  of  "  side."— 
In  Read  v.  Lincoln,  [1892]  A.  C.  644,  665, 
56  J.  P.  725,  62  L.  J.  P.  C.  1,  67  L.  T.  Rep. 
N.  S.  128,  Halsbury,  L.  C,  in  speaking  of 
the  position  and  use  of  a  table  at  com- 
munion service  said :  "  It  is  true  that  a 
quadrilateral,  whatever  its  form,  is  rightly 
described  as  having  four  sides,  and  the  word 
•  side '  may  without  impropriety  be  applied 
to  each  of  them.  But  it  is  obvious,  from  the 
arguments  which  were  common  at  the  time 
when  the  table  began  to  be  placed  in  what 
has  been  called  the  altarwise  position,  that 
the  word  '  end  '  was  then  as  now  more  usually 
employed  than  the  word  '  side '  to  describe  the 
shorter  sides  of  the  quadrilateral.  Their 
Lordships  are  of  opinion  that,  even  assuming 
that  what  would  be  more  commonly  spoken 
of  as  '  ends '  may  properly  be  called  '  sides,' 
yet  where  a  position  at  the  '  north  side  '  was 
enjoined  by  the  rubric,  one  of  the  longer 
sides  of  the  table  was  in  contemplation." 

39.  Best  "  endeavors  "  as  used  in  a  contract 
see  Vickers  v.  Overend,  7  H.  &  N.  92,  94,  30 
L.  J.  Exch.  388. 

40.  Goldsmith  v.  Goldsmith,  46  W.  Va. 
426,  428,  33  S.  E.  266,  where  it  is  said: 
"  Generally  it  means  that,  but  that  depends 
on  the  place,  context  and  circumstances  un- 
der which  it  is  found." 

41.  U.  S.  r.  Kellv,  11  Wheat.  (U.  S.)  417, 
418,  6  L.  ed.  508  [quoted  in  U.  S.  r.  HufiF,  13 
Fed.  630,  635]. 

As  to  what  will  constitute  an  endeavor  to 
make  a  revolt  upon  shipboard  within  the 
meaning  of  the  acts  of  congress  see  U.  S.  v. 
Smith,  27  Fed.  Cas.  No.  16.345,  3  W^nsh.  525; 
U.  S.  v.  Savage,  27  Fed.  Cas.  No.  16,225,  5 
Mason  460;  U.  S.  v.  Nye,  27  Fed.  Cas.  No. 
15,906,  2  Curt.  2^5:  U.  S.  7:.  Gardner,  25 
Fed.  Cas.  No.  15,188,  5  Mason  402. 

42.  Bonsack  Mach.  Co.  v.  Woodnim.  88  Va. 
512,  515,  13  S.  E.  994,  where  it  is  said: 
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End  lines  As  used  in  mining,  where  a  claim  crosses  the  course  of  the  lode 
or  Tein  instead  of  being  "  along  the  vein  or  lode,"  these  words  are  used  to  desig- 
nate those  lines  which  measure  the  width  of  the  claim  as  it  crosses  the  lode.'*^ 
(See,  generally.  Mines  and  Minerals.) 

END  OF  A  PARALLELOGRAM.  The  line  extending  from  one  side  line  to  the 
other  at  their  extremities/^ 

END  OF  VOYAGE.  As  applied  to  navigation,  the  arrival  of  a  vessel  in  port.*^ 
(See,  generally.  Admiralty  ;  Shipping.) 

ENDORSE.'   See  Indorse. 

ENDORSEMENT.    See  Indorsement. 

ENDOW.**^  To  bestow  upon  ;  ''^  to  give  ;  to  bestow ;  to  furnish  with  a  portion 
of  goods  or  estate ;  to  settle  on,  as  a  permanent  possession  ;  to  furnish  with  a  per- 
manent fund  or  property  to  make  provisions  for  the  support  of  a  corporation 
or  institution  by  appropriating  lands  or  funds  as  a  source  of  regular  and  reliable 
income.^^    (See  Endowment.) 

Endowed  school,  a  school  which  is  (or  if  it  were  not  in  abeyance  would 
be)  wholly  or  partly  maintained  by  means  of  any  endowment.^^  (See,  generally, 
Colleges  and  Universities  ;  Schools  and  School-Districts  ;  Endowed  School  ; 
Endowment  ;  Endowment  Insurance  ;  Endowment  Policy.) 

ENDOWMENT.^^  Property  or  pecuniary  means  bestowed  as  a  permanent  fund  ; 
as  the  endowments  of  a  college,  a  hospital  or  a  library .^^    In  domestic  relations, 


It  imports  what  will  be,  when  the  Apocalyp- 
tic Angel,  with  one  foot  on  the  Sea  and  the 
other  upon  the  Earth,  shall  lift  his  hand  to 
Heaven,  and  swear,  by  Him  that  liveth  for- 
ever and  ever,  that  there  shall  be  '  Time  no 
longer.'  " 

"Ended,  and  debt  and  costs  paid"  in  as 
used  in  a  docket  entry  see  Phillips  v.  Israel, 
10  Serg.  &  R.  (Pa.)  391,  392. 

43.  Argentine  Min.  Co.  v.  Terrible  Min.  Co., 
122  U.  S.  478,  485,  7  S.  Ct.  1356,  30  L.  ed. 
1140.  And  see  Fitzgerald  v.  Clark,  17  Mont. 
100,  131,  42  Pac.  273,  52  Am.  St.  Rep.  665, 
30  L.  R.  A.  803;  Walrath  v.  Champion  Min. 
Co.,  171  U.  S.  293,  306,  18  S.  Ct.  909,  43 
L.  ed.  170;  Del  Monte  Min.,  etc.,  Co.  v.  Last 
Chance  Min.,  etc.,  Co.,  171  U.  S.  55,  70,  18 
S.  Ct.  895,  43  L.  ed.  72 ;  Iron  Silver  Min.  Co. 
y.  Elgin  Min.,  etc.,  Co.,  118  U.  S.  196,  208, 
6  S.  Ct.  1177,  30  L.  ed.  98;  Consolidated 
Wyoming  Gold  Min.  Co.  v.  Champion  Min. 
Co.,  63  Fed.  540,  549. 

44.  "And  the  width  of  the  end  is  the  length 
of  such  line."  Kennebec  Ferry  Co.  v.  Brad- 
street,  28  Me.  374,  377,  where  it  is  said: 
"  If  the  line  connecting  the  extreme  points 
of  parallel  side  lines,  make  an  angle  with 
one  greater  than  that  made  with  the  other, 
as  for  instance,  one  being  ten  and  the  other 
one  hundred  and  seventy  degrees,  it  might 
not  be  proper  to  regard  this  line  the  width  of 
the  end  of  the  figure  presented  or  even  as 
the  end  itself.  In  figures  having  side  lines 
irregular  or  not  parallel  with  each  other,  a 
line  connecting  them  where  they  terminate, 
may  be  the  end,  and  its  length  the  width  of, 
the  end,  or  otherwise  according  to  the  pe- 
culiar shape  of  each  figure." 

45.  Bradford  v.  Drew,  5  Mete.  (Mass.)  188, 
191. 

46.  •'The  word  endow,  or  endowed,  is  not 

limited  to  the  technical  sense  of  giving 
*  dower.'  It  has  a  larger  scope  than  that. 
To  what  it  shall  extend,  then,  is  a  matter 


of  construction  in  reference  to  the  object  for 
which  it  was  used,  and  the  connection  in 
which  it  was  found."  Gupton  v.  Gupton,  3 
Head  (Tenn.)  488,  490. 

"Found  and  endow"  an  institution  see 
Floyd  V.  Rankin,  86  Cal.  159,  168,  24  Pac, 
936. 

47.  Liggett  r.  Ladd,  17  Oreg.  89,  105,  21 
Pac.  133  (where  it  is  said:  "The  word 
*  endow,'  said  the  lord  chancellor  in  Edwards 
i\  Hall,  6  De  G.  M.  &  G.  74,  83,  1  Jur.  N.  S. 
1189,  25  L.  J.  Ch.  82,  4  Wkly.  Rep.  Ill,  55 
Eng.  Ch.  58,  43  Eng.  Reprint  1158,  'means 
giving  a  benefit  to  some  existing  thing  '  " )  ; 
Sinnett  v.  Herbert,  L.  R.  12  Eq.  Cas.  201,  205, 
19  Wkly.  Rep.  946. 

48.  Gupton  V.  Gupton,  3  Head  (Tenn.) 
488,  489  [citing  Richardson  Diet.;  Webster 
Diet.],  where  it  is  said:  "The  old  marriage 
ceremony  of  England  concluded  with  the 
words,  '  with  all  my  worldly  goods  I  do  thee 
endow.'  " 

49.  Liggett  V.  Ladd,  17  Oreg.  89,  104,  21 
Pac.  133. 

50.  St.  32  &  33  Vict.  §  6. 

51.  "Endowment"  defined  as  used  in  the 
English  Charitable  Trust  Act  of  1853  see  6 
Cyc.  917  note  7. 

"  Charitable  endowment "  as  used  in  a  will 
see  Salusbury  v.  Denton,  3  Jur.  N.  S.  740, 
3  Kay  &  J.  529,  26  L.  J.  Ch.  851,  853. 

"Endowment"  is  not  an  apt  word  to  de- 
scribe "  a  gratuitous  conveyance  of  the  title 
to  a  piece  of  real  estate,"  under  a  tax-exemp- 
tion statute.  Wagner  Inst.'s  Appeal,  116  Pa. 
St.  555,  563,  11  Atl.  402. 

52.  Worcester  Diet,  [quoted  in  Wagner 
Inst.'s  Appeal,  116  Pa.  St.  555,  564,  11  Atl. 
402]. 

As  applied  to  a  church,  it  is  a  stipend, 
rents,  emoluments  and  advantages,  of  any 
kind,  given  and  secured  to  the  minister  dur- 
ing the  time  he  shall  officiate  as  minister  of 
a  church  or  meeting-house,  as  a  compensa- 
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the  provision  made  by  law  by  the  way  of  dower/'*^  (Endowment :  In  General, 
see  DowEE.  Insurance,  see  Endowment  Insurance.  Of  Charity,  see  Chari- 
ties. Of  College,  see  Colleges  and  Universities.  Policy,  see  Endowment 
Policy.) 

ENDOWMENT  INSURANCE.  A  contract  to  pay  a  certain  sum  to  the  insured 
if  he  lives  a  certain  length  of  time,  or,  if  he  dies  before  that  time,  to  some  other 
person  indicated  an  insurance  payable  at  the  expiration  of  a  fixed  period.^^ 
(See  Endowment  Policy  ;  and,  generally.  Insurance  ;  Life  Insurance.) 

ENDOWMENT  POLICY.  A  pohcy  payable  at  a  certain  time  at  all  events,  or 
sooner  if  the  party  should  die  sooner  an  insurance  into  which  enters  the 
elements  of  life.  In  one  respect  it  is  a  contract  payable  in  the  event  of  a  con- 
tinuance of  life  ;  in  another,  in  the  event  of  death  before  the  period  specified.®^ 
(See  Endowment  Insurance  ;  and,  generally.  Insurance  ;  Life  Insurance.) 

ENEMY.^^  a  nation  which  is  at  war  with  another  a  public  enemy,^  with 
whom  the  nation  is  at  open  war ;  one  with  whom  a  nation  is  at  open  war.^^ 
(Enemy:  Alien,  see  War.  Etfect  on  Liability  of — Carrier,  see  Carriers; 
Insurer,  see  Insurance  ;  Marine  Insurance.  See  also  International  Law  ; 
Treason  ;  War.) 

Enemy  PROPERTY.^^    A  term  applied  to  property  engaged  in  any  illegal 


tion  for  his  services,    Runkel  v.  Winemiller, 

4  Harr.  &  M.  (Md.)  429,  451,  1  Am.  Dec.  411. 
See  also  Nevin  v,  Krollman,  38  N.  J.  L.  574; 
New  Brunswick  First  Reformed  Dutch 
Church  V.  Lyon,  32  N.  J.  L.  360,  361;  In  re 
Robinson,  [1892]  1  Ch.  95,  100,  61  L.  J.  Ch. 
17,  66  L.  T.  Rep.  N.  S.  81,  40  Wkly.  Rep. 
137. 

As  applied  to  a  school,  a  hospital,  or  a 
chapel,  as  commonly  understood,  it  is  not  the 
Imilding,  or  providing  a  site  for  a  school,  or 
hospital,  or  chapel,  but  the  providing  of  a 
fixed  revenue  for  the  support  of  those  by 
Avhom  the  institutions  are  conducted.  Ed- 
wards V.  Hall,  6  DeG  M.  &  G.  74,  83,  1  Jur. 
N.  S.  1189,  25  L.  J.  Ch.  82,  4  Wkly.  Rep.  Ill, 
55  Eng.  Ch.  58,  43  Eng.  Reprint  1158  Icit- 
ing  Chapman  v.  Brown,  6  Ves.  Jr.  404,  409, 

5  Rev.  Rep.  351,  31  Eng.  Reprint  1115] .  See 
also  Massachusetts  Agricultural  College  v. 
Marden,  156  Mass.  150,  155,  30  N.  E.  155; 
Liggett  V.  Ladd,  17  Oreg.  89,  21  Pac.  133; 
Gupton  V.  Gupton,  3  Head  (Tenn.)  488. 
489. 

53.  Stearns  v,  Perrin,  130  Mich.  456,  459, 
90  N.  W.  297. 

54.  Union  Cent.  L.  Ins.  Co.  v.  Woods,  11 
Ind.  App.  335,  37  N.  E.  180,  181,  39  N.  E. 
205  [citing  Bliss  Ins.  {2d  ed.)  p.  6,  §  6] 
( where  it  is  said :  "  Such  a  policy  is,  in 
many  of  its  characteristics  respecting  the 
rights  of  the  parties  under  it,  different  from 
an  ordinary  life  policy,  procured  by  a  hus- 
band for  the  sole  benefit  of  his  wife'")  ;  State 
T'.  Federal  Investment  Co.,  48  Minn.  110,  111, 
50  N.  W.  1028  [citing  Briggs  v.  McCullough, 
3e  Cal.  542]  (where  it  is  said:  "In  either 
of  these  forms  the  contract  is,  strictly  speak- 
ing, an  insurance  on  the  life  of  the  party, 
although  the  latter  is  generally  denominated 
'  endowment '  insurance  ") . 

55.  Joyce  Ins.  §  2518  [quoted  in  State  V. 
Orear,  144  Mo.  157,  168,  45  S.  W.  1081]. 

"Sometimes  the  contract  to  pay  on  the 
death  of  the  insured  is  conjoined  with  a  con- 
tract to  pay  on  the  expiration  of  a  fixed 
period,  should  he  live  so  long.    Such  a  con- 


tract is  called  a  contract  of  endowment  in- 
surance, though,  so  far  as  concerns  the  con- 
tract to  pay  on  the  expiration  of  a  fixed 
period,  it  is  not,  strictly  speaking,  a  contract 
of  life  insurance  at  all."  Cooke  L.  Ins, 
§  107  [quoted  in  State  v.  Orear,  144  Mo.  157, 
168,  45  S.  W.  1081].  See  also  Levy  v.  Van 
Hagen,  69  Ala.  17. 

56.  Carr  v.  Hamilton,  129  U.  S.  252,  253, 
9  S.  Ct.  295,  32  L.  ed.  669. 

57.  Union  Cent.  L.  Ins.  Co.  v.  Woods,  11 
Ind.  App.  335,  37  N.  E.  180,  181,  39  N.  E. 
205  [citing  Anderson  L.  Diet.]  ;  Brummer  v. 
Cohn,  86  N.  Y.  11,  17,  40  Am.  Rep.  503. 

58.  As  defined  by  statute,  the  terra  in- 
cludes all  armed  mutineers,  armed  rebels, 
armed  rioters,  and  pirates.  St.  44  &  45  Vict, 
c.  58,  §  190,  subs.  20. 

59.  Bouvier  L.  Diet,  [cited  in  Monongahela 
Ins.  Co.  V.  Chester,  43  Pa.  St.  491,  492]. 

60.  Monongahela  Ins.  Co.  v.  Chester,  43 
Pa.  St.  491,  493. 

61.  State  V.  Moore,  74  Mo.  413,  418,  41  Am. 
Rep.  322. 

62.  Grinnan  v.  Edwards,  21  W.  Va.  347, 
357.  See  also  Griswold  v.  Waddington,  16 
Johns.  (N.  Y.)  438,  447;  U.  S.  v.  Greathouse, 
26  Fed.  Cas.  No.  15,254,  4  Sawy.  457,  466. 

Sometimes  the  term  is  applied  to  nations 
in  a  qualified  state  of  hostility,  or,  not  fully 
engaged  in  a  general  war  within  the  full 
signification  of  that  term.  Bas  v.  Tingy,  4 
Dall.  (U.  S.)  37,  46,  1  L.  ed.  731. 

63.  "In  defining  the  meaning  of  the  term 
'  enemies'  property,'  we  will  be  led  into  error 
if  we  refer  to  Fleta  and  Lord  Coke  for  their 
definition  of  the  vi^ord  '  enemy.'  "  In  re  Prize 
Cases,  2  Black  (U.  S.)  635,  674,  17  L.  ed. 
459.  "  It  is  a  technical  phrase  peculiar  to 
prize  courts,  and  depends  upon  principles  of 
public  policy  as  distinguished  from  the  com- 
mon law.  Whether  the  property  be  liable  to 
capture  as  '  enemies'  property '  does  not  in 
any  manner  depend  on  the  personal  allegiance 
of  the  OM^ner.  It  is  the  illegal  traffic 
that  stamps  it  as  '  enemies'  property.'  "  In  re 
Prize  Cases,  2  Black  (U.  S.)  635,  674,  17 
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intercourse  with  the  enemy,*^  or  property  belonging  to  an  enemy  of  the  country.®^ 
(See  Enemy  ;  and,  generally,  International  Law  ;  War.) 

ENERET.    A  Danish  word  meaning  a  grant  of  a  monopoly.^® 

ENERGY.  As  defined  by  a  statute  relative  to  electricity,  electrical  energy.^''' 
(See,  generally,  Electricity.) 

EN  ESCHANGE  IL  COVIENT  QUE  LES  ESTATES  SOIENT  ^GALES.  A  maxim 
meanino^    In  an  exchange  it  is  necessary  that  the  estates  be  equal."  ^ 

ENFEOFFMENT.    See  Deeds. 

ENFITEUSIS.    In  Mexican  law,  a  lease.^^ 

ENFORCE.  To  put  in  execution,  to  cause  to  take  effect.'^'^  As  applied  to 
process,  the  term  implies  execution  of  process."^^  (See,  generally.  Executions  ; 
Process.) 

ENFORCEABLE.  As  applied  to  legal  remedies,  a  term  which  indicates  that 
some  compulsory  power  is  to  be  invoked.'^^  (See,  generally,  Executions  ; 
Process.) 

ENFORCEABLE  TRUST.  A  trust  in  which  some  person  or  class  of  persons  have 
a  right  to  all  or  a  part  of  a  designated  fund,  and  can  demand  its  conveyance  to 
them."*^    (See,  generally,  Trusts.) 

ENFORCED  IN  AN  ACTION.  As  applied  to  a  contract  relative  to  land,  to 
enforce  specific  performance  of  the  contract.'^^  (See,  generally.  Specific 
Performance.) 

Engage.'^  To  take  part  to  embark  ;  to  take  a  part  to  devote  attention 
and  effort  to  employ  one's  self;  to  enlist  to  carry  on;  to  conduct  ;^^  to 
agree ;  to  agree  with  or  bind  by  contract ;  to  promise.^^  (See  Engaged  ; 
Engagement.) 


]j.  ed.  459  [quoted  in  The  Benito  Estenger, 
176  U.  S.  568,  571,  20  S.  Ct.  489,  44  L.  ed. 
592]. 

64.  The  Benito  Estenger,  176  U.  S.  568, 
571,  20  S.  Ct.  489,  44  L.  ed.  592. 

65.  Taylor  v.  Jenkins,  24  Ark.  337,  339,  88 
Am.  Dec.  773. 

66.  Atlas  Glass  Co.  v.  Simonds  Mfg.  Co., 
102  Fed.  643,  646,  42  C.  C.  A.  554;  Atlas 
Glass  Co.  V.  Simonds  Mfg.  Co.,  102  Fed.  338, 
342. 

67.  St.  62  &  63  Vict.  c.  19. 

68.  Bouvier  L.  Diet,  [citing  Coke  Litt. 
50]. 

69.  Escriche  Diet,  [qtooted  in  Mulford  V. 
Le  Franc,  26  Cal.  88,  103]. 

70.  Ticknor  v.  Kennedy,  3  Abb.  Pr.  S. 
(N.  Y.)  387. 

"Enforce  obedience"  to  rules  in  bank- 
ruptcy proceedings  see  In  re  Royle,  50  L.  J. 
Q.  B.  656. 

"Enforce  the  collection  of  fines"  as  used 
in  a  statute  see  People  v.  Christerson,  59  111, 
157,  158. 

"  Enforce  the  payment  of  debts  "  in  a  stat- 
ute defining  the  poAvers  of  the  surrogate 
courts,  etc.,  see  Wilson  v.  Baptist  Education 
See,  10  Barb.  (N.  Y.)  308,  316. 

71.  Breitenbach  v.  Bush,  44  Pa.  St.  313, 
320,  84  Am.  Dec.  442.  And  compare  Emery 
r.  Emery,  9  How.  Pr.  (N.  Y.)  130,  133. 

72.  "And  such  power  is  vested  in  the 
Court  or  a  Judge  thereof."  Re  Snure,  4  Ont. 
L.  Rep.  82,  88. 

73.  "And  in  case  such  demand  is  refused 
may  sue  the  trustee  in  a  court  of  equity  and 
compel  compliance  with  the  demand."  Tilden 
V.  Green,  130  N.  Y.  29,  65,  28  N.  E.  880,  27 
Am.  St.  Rep.  487,  14  L.  R.  A.  33. 


74.  Agnew  v.  Usher,  14  Q.  B.  D.  78,  81,  54 
L.  J.  Q.  B.  371,  51  L.  T.  Rep.  N.  S.  576,  33 
Wkly.  Rep.  126  [distinguished  in  Kaye  v. 
Sutherland,  20  Q.  B.  D.  147.  151,  57  L.  J. 
Q.  B.  68,  58  L.  T.  Rep.  N.  S.  56,  36  Wkly. 
Rep.  508]. 

75.  Engage  as  occasional  or  single  act  see 

Smith  V.  State,  50  Ala.  159. 

When  not  equivalent  to  "  interested "  see 
People  V.  Gregg,  59  Hun  (N.  Y.)  107,  111, 
13  N.  Y.  Suppf.  114. 

"  Engaging  in  guaranty "  see  Norton  v. 
Powell,  4  M.  &  G.  42,  46,  11  L.  J.  C.  P.  202, 
43  E.  C.  L.  31. 

76.  Century  Diet,  [quoted  in  People  v.  Cor- 
balis.  86  N.  Y.  App.  Div.  531,  534,  83  N.  Y. 
Suppl.  782,  17  N.  Y.  Cr.  469]. 

77.  Webster  Diet,  [quoted  in  Roberts  v. 
State,  26  Fla.  360,  862,  7  So.  861 ;  The  Alex- 
ander, 60  Fed.  914,  917]. 

78.  Webster  Diet,  [quoted  in  The  Alexan- 
der, 60  Fed.  914,  917]. 

"  Engaged  in  killing  fur-seals "  see  The 
Ocean  Spray,  18  Fed.  Cas.  No.  10,412,  4  Sawy. 
105,  107. 

79.  Webster  Diet,  [quoted  in  Roberts  v. 
State,  26  Fla.  360,  362,  7  So.  861]. 

80.  Roberts  v.  State,  26  Fla.  360,  362,  7 
So.  861. 

81.  Packard  v.  Richardson,  17  Mass.  122, 
131,  9  Am.  Dec.  123. 

82.  Martin  v.  Martin,  3  Pinn.  (Wis.)  272, 
274,  3  Chandl.  (Wis.)  303. 

As  used  in  an  indenture  requiring  a  person 
to  do  something,  the  word  has  the  same  force 
as  "  covenant."  Rijrby  v.  Great  Western  R. 
Co.,  15  L.  J.  Excii.  60,  62,  14  M.  &  W. 
811. 

83.  Rue  V.  Rue,  21  N.  J.  L.  369,  375. 
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ENGAGED.^    Occupied.^    (See  Engage  ;  Engagement.) 

ENGAGEMENTS^  A  contract.^^  In  the  law  of  insurance,  a  policy.^  (Engage- 
ment :  In  General,  see  Contracts.  Marriage  Promise,  see  Breach  of  Marriage 
Promise.) 

ENGINE.^^  Any  ingenious  or  skillful  contrivance  used  to  effect  a  purpose, 
and  is  often  used  as  synonymous  with  the  term  "  machine."  ^  As  used  in  con- 
nection with  trade,  it  means  the  utensil  by  which  the  trade  is  carried  on,®^  in  a 
larger  sense  the  term  is  applied  to  the  agencies  used  in  the  carrying  on  of  various 
manufactures.^    As  applied  to  patents,  method.^^ 

ENGINE-DRIVER.    An  Engineer,^  v. 

ENGINEER.  As  applied  to  civil  matters,  the  terin  refers  to  a  person  employed 
in  the  construction  of  fixed  public  works,^^  or  to  the  designing  and  construction 
of  public  works.^^    As  applied  to  mechanical  operations,  one  who  manages  an 


84.  "Engaged  in  any  business,"  etc.,  may 
include  a  patentee  so  long  as  he  receives 
royalties  under  his  patent,  even  though  he 
does  not  himself  manufacture  In  re  Ralph's 
Trade-Mark,  25  Ch.  D.  194,  199,  48  J.  P.  135, 
53  L.  J.  Ch.  188,  49  L.  T.  Rep.  N.  S.  504,  32 
Wkly.  Rep.  16S. 

"Engaged  in  any  capacity  on  board  any 
ship  "  as  used  in  a  statute  in  relation  to  sea- 
men see  Corbett  v.  Pearce,  [1904]  2  K.  B. 
422,  424. 

"Engaged   in   commerce   or  navigation" 

within  the  meaning  of  the  rule  that,  in  order 
to  authorize  salvage,  there  must  be  a  service 
rendered  to  a  vessel  see  The  Hendrick  Hud- 
son, 11  Fed.  Cas.  No.  6,355,  3  Ben.  419. 

"  Engaged  in  working  mines  "  see  In  re  Sil- 
ver Valley  Mines,  18  Ch.  D.  472. 

"Engaged  principally"  in  manufacturing 
pursuits  used  in  a  statute  relative  to  a  corpo- 
ration and  involuntary  bankruptcy  of  the 
same  see  In  re  Moench,  130  Fed.  685,  686. 

That  "  engaged  in  "  may  not  be  equivalent 
to  or  synonymous  with  the  words  "  trans- 
acted and  carried  on "  see  Invo  County  v. 
Erro,  119  Cal.  119,  121,  51  Pac.  32  [citing 
El  Dorado  County  u.  Meiss,  100  Cal.  268,  34 
Pac.  716;  Ex  p.  Mirande,  73  Cal.  365,  14  Pac. 
888]. 

85.  Guiltinan  v.  Metropolitan  L.  Ins.  Co., 
69  Vt.  469,  473,  38  Atl.  315. 

The  term  implies  continuous  occupation. 
Fleckenstein  Bros.  Co.  v.  Fleckenstein.  ( N.  J. 
Ch.  1904)  57  Atl.  1025,  1026.  See  also  Gill- 
man  V.  State,  55  Ala.  248,  250. 

86.  That  "money  payable  under  any  en- 
gagement "  under  a  statutory  definition  "  is 
constituted  *  property ' "  see  Atty.-Gen.  v. 
Montefiore,  21  Q.  B.  D.  461,  465,  59  L.  T. 
Rep.  N.  S.  534,  37  Wkly.  Rep.  237. 

87.  Bouvier  L.  Diet.  See  also  Haviland  v. 
Chaee,  39  Barb.  (N.  Y.)  283,  287;  Maynard 
?;.  Valentine,  2  Wash.  Terr.  3,  3  Pac.  195; 
Twi^cross  V.  Dreyfus,  5  Ch.  D.  605,  617,  46 
L.  J.  Ch.  510,  36  L.  T.  Rep.  N.  S.  752. 

88.  People  v.  Utica  Ins.  Co.,  15  Johns. 
(N.  Y.)  358,  384,  8  Am.  Dec.  243. 

89.  "  Fixed  engine  "  used  in  a  statute  reg- 
ulating salmon  fisheries  see  Thomas  r.  Jones, 
5  B.  &  S.  916,  919,  11  Jur.  N.  S.  306,  34  L.  J. 
M.  C.  45,  11  L.  T.  Rep.  N.  S.  450,  13  Wkly. 
Rep.  154,  117  E.  C.  L.  916. 

90.  Lefler  v.  Forsberg,  1  App.  Cas.  (D.  C.) 
36,  42  [citing  Webster  Diet.;  Worcester 
Diet.],  where  it  is  said:  "The  latter  term  is 


of  larger  definition,  but  one  of  the  most  com- 
monly accepted  definitions  of  that  term  is, 
any  mechanical  contrivance,  as  the  wooden 
horse  with  which  the  Greeks  entered  Troy; 
a  coach;  a  bicycle,  &c."  But  in  Blanchard  v. 
Sprague,  3  Fed.  Cas.  No.  1,517,  3  Sumn.  279, 
283,  the  term  is  not  considered  synonymous 
with  "  machine "  as  used  in  an  application 
for  a  patent. 

Means  a  complete  machine. —  Brown  v.  Ben- 
son, 101  Ga.  753,  757,  29  S.  E.  215. 

The  term  does  not  include  frames  for  the 
m.anufacture  of  frame-work  lace,  within  the 
meaning  of  a  statute  giving  a  remedy  against 
the  hundred  for  the  riotous  demolition  of  such 
articles.  Orgill  v.  Smith,  6  M.  &  S.  182,  192, 
where  Abbott,  J.,  said :  "  The  word  engine  is 
a  word  of  very  general  signification,  and  its 
meaning  here  must  be  sought  out  from  the 
act  itself,  and  the  language  which  surrounds 
it,  and  also  from  other  acts^  in  pari  materia, 
in  which  it  occurs." 

A  gun  is  not  an  engine  to  kill  game.  Wing- 
field  V.  Stratford,  1  Wils.  C.  P.  315.  See  also 
Rex  V.  Gardner,  2  Str.  1098. 

"  [Engine]  calculated  to  destroy  human  life 
or  to  inflict  grievous  bodily  harm  "  as  used  in 
a  statute  see  Wootten  v.  Dawkins,  2  C.  B. 
N.  S.  412,  414,  5  Wkly.  Rep.  469,  89  E.  C.  L. 
412. 

"Engine  or  instrument  of  destruction" 

used  in  a  statute  relative  to  game  includes  a 
snare.  Allen  v.  Thompson,  L.  R.  5  Q.  B.  336, 
339,  39  L.  J.  M.  C.  102,  22  L.  T.  Rep.  N.  S. 
472,  18  Wkly.  Rep.  1196. 

91.  Orgill  V.  Smith,  6  M.  &  S.  182,  188. 

92.  Orgill  V.  Smith,  6  M.  &  S.  182,  191. 

93.  Hornblower  v.  Boulton,  8  T.  R.  95,  106, 
3  Rev.  Rep.  439,  where  Lawrence,  J.,  said: 
**  Engine  and  method  mean  the  same  thing, 
and  may  be  the  subject  of  a  patent." 

94.  Century  Diet,  [quoted  in  Devere  v.  Del- 
aware, etc.,  R.  Co.,  60  Fed.  886,  887]. 

95.  Webster  Diet,  [quoted  in  Kollock  v. 
Dodge,  105  Wis.  187,  214,  80  N.  W.  608]. 

96.  Standard  Diet,  [quoted  in  Kollock  v. 
Dodge,  105  Wis.  187,  214,  80  N.  W.  608]. 
Compare  Herrick  v.  Belknap,  27  Vt.  673,681. 

"Architect  or  engineer"  see  6  Cyc.  6. 

"  Civil  engineer "  distinguished  from 
"  workman  "  in  Leuffer  v.  Pennsylvania,  etc., 
R.  Co.,  11  Phila.  (Pa.)  548. 

"Engineer  in  charge"  used  in  connection 
with  a  railway  construction  contract  see 
Reilly  v.  Lee,  16  N.  Y.  Suppl.  313,  317. 
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engine  ;  a  person  who  has  charge  of  an  engine  and  its  connected  machinery,^  as 
used  in  connection  with  railroads,  the  party  in  charge  of  the  locomotive.^ 
(Engineer :  See  Master  and  Servant  ;  Railroads.) 

Engineering  WORK.^  Any  work  of  construction  or  alteration  or  repair  of 
a  raih'oad,  harbor,  dock,  canal,  or  sewer.^ 

ENGINE-HOUSE  or  ROUND-HOUSE.  In  common  parlance,  a  place  where 
loco!notive  enghies  are  kept.^    (See  Engine  ;  and,  generally,  Railroads.) 

ENGINE-MAN.    An  Engineer,  q.  v. ;  an  engine-driver.^ 

ENGINE-ROOM.  In  common  parlance,  the  room  or  compartment  in  a  mill, 
factory  or  other  building  where  stationary  engines  are  stationed  or  placed  ;  a  room 
in  or  attached  to  a  building  in  which  the  engine  is  situated  and  operated.^ 

ENGLAND.  As  defined  by  statute,  a  term  which  means  and  includes  England, 
Wales,  and  Berwick-upon-Tweed  ;  ^  the  Isle  of  Man  and  the  Channel  Islands.^ 

ENGLISH.  The  language  of  the  peoples  of  England  and  of  the  peoples  derived 
from  them.'^    (See,  generally,  Newspapers  ;  Pleading  ;  Process.) 

ENGLISH  CHANNEL  DISTRICT.  As  detined  by  statute,  that  district  consisting 
of  the  seas  between  Dungeness  and  Isle  of  Wight.^ 

ENGLISH  EDUCATION.  An  education  acquired  through  the  medium  of  the 
Eiii^lish  lanD^uao^e.^ 


That  engineers  of  works,  master  mechanics, 

etc.,  are  not  included  within  statutes  extend- 
ing certain  protection  to  "  laborers,"  etc.,  see 
10  Cyc.  689. 

97.  Century  Diet,  [quoted  in  Devere  v.  Del- 
aware, etc.,  R.  Co.,  60  Fed.  886,  887]. 

98.  Whitehouse  v.  Grand  Trunk  R.  Co.,  29 
Fed.  Cas.  No.  17,565,  2  Hask.  189  [quoting 
Webster  Diet.;  Worcester  Diet.].  And  see 
Hartford  v.  Northern  Pac.  R.  Co.,  91  Wis. 
374,  878,  64  N.  W.  1033. 

99.  "Engineering  purposes"  see  McRob- 
erts  V.  Southern  IVIinnesota  R.  Co.,  18  Minn, 
108;  Reg.  v.  Caledonian  R.  Co.,  16  Q.  B.  19, 
31,  15  Jur.  396,  20  L.  J.  Q.  B.  147,  71  E.  C.  L. 
19. 

1.  Chambers  v.  Whitehaven  Harbour  Com'rs, 
[1899]  2  Q.  B.  132,  135,  68  L.  J.  Q.  B.  740, 
80  L.  T.  Rep.  N.  S.  586,  47  Wkly.  Rep.  533. 
And  see  Fletcher  v.  London  United  Tram- 
ways, [1902]  2  K.  B.  269,  272,  66  J.  P.  596, 
71  L.  J.  K.  B.  653,  86  L.  T.  Rep.  N.  S.  700, 
50  Wkly.  Rep.  597. 

"Engineering  work"  includes  a  bridge 
forming  part  of  the  line  of  railway  itself  un- 
der a  statute.  Atty.-Gen.  v.  Tewkesbury,  etc., 
R.  Co.,  1  De  G.  J.  &  S.  423,  9  Jur.  N.  S.  951, 
32  L.  J.  Ch.  482,  483,  8  L.  T.  Rep.  N.  S.  682, 
66  Eng.  Ch.  328  [citing  Reg.  v.  Caledonian  R. 
Co.,  16  Q.  B.  19,  15  Jur.  396,  20  L.  J.  Q.  B. 
147,  71  E.  C.  L.  19]. 

2.  Kincaid  v.  People,  139  111.  213,  217,  28 
N.  E.  1060,  where  it  is  said :  "  We  are  not 
aware,  however,  of  any  common  usage  or  un- 
derstanding which  would  designate  such  a 
place  as  an  engine  room." 

3.  Whitehouse  v.  Grand  Trunk  R.  Co.,  29 
Fed.  Cas.  No.  17,565,  2  Hask.  189  [quot- 
ing Webster  Diet;  Worcester  Diet.];  Mor- 
rison V,  Grand  Trunk  R.  W.  Co.,  4  Ont.  43, 
49. 

4.  Kincaid  v.  People,  139  111.  213,  217,  28 
N.  E.  1060. 

That  an  "engine-room"  is  not  necessarily 
a  building  see  6  Cyc.  192  note  29. 

5.  St.  9  &  10  Vict.  c.  56,  §  3. 

6.  St.  37  &  38  Vict.  c.  77,  §  14. 


"  England  "  and  the  jurisdiction  of  its  sov- 
ereigns "  except  where  given  expressly  by 
some  particular  statute,  .  .  .  does  not  ex- 
tend beyond  low  water  mark."  Harris  v. 
The  Steamship  Franconia,  2  C.  P.  D.  173,  46 
L.  J.  C.  P.  363,  365  [citing  Reg.  v,  Keyn,  13 
Cox  C.  C.  403,  2  Ex.  D.  63,  46  L.  J.  M.  C. 
17].  But  in  respect  to  judicial  proceedings 
the  term  does  not  include  Scotland  and  Ire- 
land because  those  countries  "  have  their  own 
separate  legal  tribunals."  Ex  p.  Cunning- 
ham, 13  Q.  B.  D.  418,  423,  53  L.  J.  Ch.  1067, 
51  L.  T.  Rep.  N.  S.  447,  33  Wkly.  Rep.  22. 

7.  Century  Diet. 

Arabic  numeral  figures  in  universal  use 
may  for  some  purposes  be  considered  a  part 
of  the  English  language.  Clark  v.  Stoughton, 
18  Vt.  50,  51,  44  Am.  Dec,  361,  where  it  is 
said :  "  How  far  a  mark,  point,  or  other 
sign,  prefixed,  or  added  to  the  figures,  to  show 
the  application  and  sense  of  the  number  ex- 
pressed, should  also  be  recognized  as  English 
language,  must  depend  much  on  usage  and 
custom." 

Contractions,  initials,  and  symbols  are  not 

English  words.  Hedges  v.  Boyle,  7  N.  J.  L. 
68,^7 1. 

Figures  and  initials  to  represent  the  year, 
as  A.  D.  1830,  are  a  part  of  the  English  lan- 
guage, within  the  meaning  of  statutes  re- 
quiring judicial  proceedings  to  be  in  the 
English  language.  State  v.  Hodgeden,  3  Vt. 
481,  485. 

The  signs  degrees  (°)  and  minutes  (')  are 

no  part  of  the  English  language  within  a 
statute  requiring  pleadings  to  be  drawn  in 
the  English  language.  State  v.  Jericho,  40 
Vt.  121,  122,  94  Am.  Dec.  387. 

Latin  terms,  such  as  "  actio  non,"  "  versus,'" 
etc.,  may  become  engrafted  upon  the  English 
language,  at  least  so  far  as  they  are  used^in 
legal  proceedings.  Smith  v.  Butler,  25  N.  H. 
521,  522.  Compare  Berry  v.  Osborn,  28  N.  H. 
279  287. 

S.  St.  57  &  58  Vict.  §  618. 

9.  Powell  V.  Board  of  Education,  97  111. 
375,  380,  37  Am.  Rep.  123. 
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ENGLISH  MARRIAGE.  A  marriage  solemnised  in  England.^^  (See,  generally, 
Marriage.) 

ENGLISH  TABLES.  Tables  constructed  from  the  official  records  of  the  regis- 
trar general  for  England  and  Wales  showing  the  average  duration  of  life."  (See 
Carlisle  Tables.) 

ENGRAVING.^^  The  act  or  art  of  producing  upon  hard  material  incised  or 
raised  patterns,  characters,  lines,  and  the  like ;  an  impression  from  an  engraved 
plate,  block  of  wood,  or  other  material ;  an  engraved  plate  ;  an  impression  from 
an  engraved  plate  ;     a  print.^^    (Engraving  :  Copyright  of,  see  Copyright.) 

ENGROSSING.    See  Monopolies. 

ENHANCED.^^    Increased.^^    (Enhanced  :  In  Yalue,  see  Dower.) 

ENITIA  PARS  SEMPER  PR^EFERANDA  EST  PROPTER  PRIVILEGIUM  AETATIS. 

A  maxim  meaning  "  The  part  of  the  eldest  sister  is  always  to  be  preferred  on 
account  of  the  privilege  of  age." 

Enjoin.  To  command  ;  to  require  ;  to  direct  earnestly  ;  to  order  or  direct 
with  urgency ;  to  urge ;  to  admonish  ;  to  admonish  or  instruct  with  authority  ; 
to  direct  with  authority ;  to  prescribe.^^    (See,  generally,  Injunctions.) 

Enjoy.  To  have  the  benefit  of ;  ^'^  to  have  the  advantage  of  using.^^  (See, 
generally.  Wills.) 

Enjoyment.'^*  Occupation  ; use  and  occupation.^*^  (Enjoyment:  Covenant 
for  Quiet,  see  Covenants.    Of  Easement,  see  Easements.) 

Enlarge.    To  extend;  to  widen      to  increase,  as  to  increase  the  space  in 


10.  Harvey  x>.  Farnie,  L.  R.  6  P.  D.  35,  43, 

51,  where,  however,  Lush,  L.  J.  [citing  Lol- 
ley's  Case,  2  CI.  &  F.  567,  Russ.  &  Ry.  177, 
6  Eng.  Reprint  1268],  said:  "The  phrase 
.  .  .  may  refer  to  the  place  where  the  mar- 
riage was  solemnised,  or  it  may  refer  to  the 
nationality  and  domicil  of  the  parties  be- 
tween whom  it  was  solemnised,  the  place 
where  the  union  so  created  was  to  have  been 
enjoyed." 

11.  Cooper  V.  Lake  Shore,  etc.,  R.  Co.,  66 
Mich.  261,  268,  3  N.  W.  306,  11  Am.  St.  Rep. 
482,  where  it  is  said  that  these  tables  "  differ 
from  those  based  upon  the  American  ex- 
perience." 

12.  "  Copy  "  compared  with  "  engrave,  etch, 
or  work"  see  9  Cyc.  887  note  43. 

13.  Webster  Diet,  [quoted  in  Matter  of 
American  Bank-Note  Co.,  27  Misc.  (N.  Y.) 
572,  575,  58  N.  Y.  Suppl.  275,  distinguishing 
"engraving"  from  "printing"]. 

14.  Wood  V.  Abbott,  30  Fed.  Cas.  No. 
17,938,  5  Blatchf.  325,  328. 

15.  Wood  V.  Abbott,  30  Fed.  Cas.  No.  17,938, 
5  Blatchf.  325,  328;  Webster  Diet,  [quoted 
in  Matter  of  American  Bank-Note  Co.,  27 
Misc.  (N.  Y.)  572,  575,  58  N.  Y.  Suppl.  275]. 

"  Engraving "  may  include  prints  and  col- 
ored prints  within  a  statute.  Boys  v.  Pink, 
8  C.  &  P.  361,  34  E.  C.  L.  780. 

16.  Enhanced  as  to  dower  see  2  Hill  Laws 
Oreg.  §  2960. 

17.  The  word  taken  in  an  unqualified 
sense  comprehends  any  increase  of  value,  how- 
ever caused  or  arising.  Thornburn  v.  Doscher, 
32  Fed.  810,  812. 

18.  Adams  Gloss,  [citing  Coke  Litt.  1666]. 

19.  Bouvier  L.  Diet,  [quoted  in  Lawrence 
t\  Cooke,  32  Hun  (N.  Y.)  126,  134];  Webster 
Diet,  [quoted  in  Lawrence  v.  Cooke,  32  Hun 
(N.  Y.)  126,  129]. 

20.  Bouvier  L.  Diet,  [quoted  in  Lawrence 
V.  Cooke,  32  Hun  (N.  Y.)  126,  134,  where  it 


is  said:  "And  this  is  substantially  the  sense 
in  which  the  word  is  popularly  used"]. 

Implies  a  command  and  injunction. —  Law- 
rence V.  Cooke,  32  Hun  (N.  Y.)  126,  133. 

It  is  a  mandatory  word,  in  legal  parlance, 
always;  in  common  parlance,  usually.  Clif- 
ford V.  Stewart,  95  Me.  38,  47,  49  Atl.  52 
[citing  Bouvier  L.  Diet.;  Webster  Diet.]. 

21.  Lawrence  v,  Cooke,  32  Hun  (N.  Y.) 
126,  129  [quoting  Webster  Diet.;  Worcester 
Diet.]. 

IVEore  authoritative  than  "direct,"  and  less 
imperious  than  a  command,  the  word  has  the 
force  of  pressing  admonition  with  authority. 
Johnson  Diet,  [quoted  in  Lawrence  i".  Cooke, 
32  Hun  (N.  Y.)  126,  133]. 

22.  Rountree  v.  Dixon,  105  N.  C.  350,  11 
S.  E.  158,  as  used  in  a  will. 

23.  Cooper  v.  Straker,  40  Ch.  Div.  21,  27, 
58  L.  J.  Ch.  26,  59  L.  T.  Rep.  N.  S.  849,  37 
Wkly.  Rep.  137. 

24.  "  Enjoyment  as  of  right "  used  in  con- 
nection with  an  easement  see  Battishill  r. 
Reed,  18  C.  B.  696,  714,  25  L.  J.  C.  P.  290, 
4  Wkly.  Rep.  603,  86  E.  C.  L.  696;  Onley  r. 
Gardiner,  4  M.  &  W.  496,  499. 

25.  Ward  v.  Crane,  118  Cal.  676,  679,  50 
Pac.  839  [quoting  Tunis  v.  Lakeport  Agri- 
cultural Park  Assoc.,  98  Cal.  285,  286,  33  Pac. 
63].  See  also  Bodenham  v.  Pritchard,  1 
B.  &  C.  350,  354^  8  E.  C.  L.  150. 

Open  enjoyment  mav  be  implied.  In  Tickle 
i\  Brown,  4  A.  &  E.  369,  382,  1  Hurl.  &  W. 
769,  5  L.  J.  K.  B.  119,  6  N.  &  M.  230,  31 
E.  C.  L.  174  [cited  in  Lehigh  Valley  R.  Co.  v. 
McFarlan,  43  N.  J.  L.  605,  627]. 

26.  As  the  enjoyment  of  a  homestead  by 
one  with  his  family.  Baker  r.  State.  17  Fla. 
406,  418. 

27.  Marshall  v.  Vultee,  1  E.  D.  Smith 
(N.  Y.)  294,  306.  See  also  James  v.  Mc- 
Millan, 55  Mich.  136,  137,  20  N.  W.  826.  And 
compare  Western  New  York,  etc.,  R.  Co.  r. 
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which  tlie  market  is  held.^^    (To  Enlarge :  An  Estate,  see  Deeds  ;  Estates.  A 
Term  —  Of  Court,  see  Courts  ;  Of  Lease,  see  Landlord  and  Tenant.) 
ENLARGING  STATUTE.    See  Statutes. 

ENLIST.'-^^    To  enroll  for  military  service.^'    (See  Enlistment.) 

Enlisted.  Any  one  whose  name  is  duly  entered  upon  the  military  rolls 
mustered  and  received  into  the  military  service.^^    (See  Enlist  ;  Enlistment.) 

Enlisted  MAN.^^  As  defined  by  statute,  the  term  includes  a  non-commissioned 
officer,  musician,  or  private,  unless  otherwise  expressed  or  implied.^  (See  Enlist  ; 
Enlistment.) 

ENLISTMENT.^^  The  act  of  making  a  contract  to  serve  the  government  in  a 
subordinate  capacity,  either  in  the  army  or  navy  ;  a  voluntary  engagement  to 
«erve  as  a  private  soldier  for  a  certain  number  of  years.^'^  (Enlistment:  In  Army 
or  Navy,  see  Army  and  Navy.    Bounty,  see  Bounties.) 

Enormous,    a  word  of  richer,  deeper  color  than  the  word  "  great." 

ENROLMENT.^^  In  English  law,  the  registering  or  entering  on  the  rolls  of 
chancery,  king's  bench,  common  pleas,  or  exchequer,  or  by  the  clerk  of  the  peace 
in  the  records  of  the  quarter  sessions,  of  any  lawful  act.^^  (Enrolment :  In  Gen- 
eral, see  Records.  Of  Bill,  see  Statutes.  Of  Decree  —  In  Admiralty,  see 
Admiralty  ;  In  Equity,  see  Equity.  Of  Judgment,  see  Judgments.  Of  Statute, 
see  Statutes.    Of  Vessel,  see  Shipping.) 

EN  ROUTE.    On  the  way.^^ 

ENSUING.  Following.^2 

ENTAIL.    See  Estates. 


Buffalo,  etc.,  R.  Co.,  193  Pa.  St.  127,  145,  44 
Atl.  242. 

28.  Attv.-Gen.  v.  Cambridge,  L.  R.  6  H.  L. 
303,  310,  22  Wkly.  Rep.  37. 

29.  "  The  word  is  to  be  taken  in  the  popu- 
lar sense  of  it."  It  was  borrowed  from  Eng- 
land. Franklin  Beneficial  Assoc.  f.  Com.,  10 
Pa.  St.  357,  360. 

"  Volunteering  or  enlisting "  as  used  in  a 
statute  see  Wood  v.  Springfield,  43  Vt.  617, 
624. 

30.  Webster  Diet,  [quoted  in  Erichson  v. 
Beach,  40  Conn.  283,  286]. 

In  England,  as  well  as  in  the  American 
states,  the  word  means  not  merely  to  enrol 
the  namCj  but  to  sign  a  written  contract  of 
military  service  made  on  the  part  of  the  gov- 
ernment by  a  recruiting  officer.  Franklin 
Beneficial  Assoc.  r.  Com.,  10  Pa.  St.  357,  360. 

31.  And  it  applies  to  those  who  are  drafted 
as  well  as  to  those  who  volunteer.  Sheffield 
V.  Otis,  107  Mass.  282,  284. 

Under  the  English  Mutiny  Act  there  is  no 
"  distinction  in  point  of  law  between  a  per- 
son who,  ...  is  to  be  '  deemed  to  be  en- 
listed as  a  soldier  in  Her  Majesty's  service,' 
and  a  person  who  is  actually  in  all  respects 
a  soldier  de  facto."  Wolton  v.  Gavin,  16 
Q.  B.  48.  81,  15  Jur.  329,  20  L.  J.  Q.  B.  73, 
71  E.  C.  L.  48. 

32.  Barker  v.  Chesterfield,  102  Mass.  127, 
130,  as  used  in  Mass.  St.  (1864)  c.  103,  §  2. 

33.  Enroll  "  which  is  the  equivalent  of 
an  '  enlisted  man '  "  is  defined  as  an  "  '  en- 
roll volontaire.'"  Babbitt  v.  U.  S.,  16  Ct. 
CI.  202,  213  [citing  Littere]. 

34.  N.  H.  Pub.  St.  (1901)  p.  331,  c.  59, 
§  131. 

35.  "A  technical  word,  derived  from  Great 
Britain,  with  a  technical  meaning."  Babbitt 
V.  U.  S.,  16  Ct.  CI.  202,  213. 


36.  Bouvier  L.  Diet,  [quoted  in  Erichson 
?;.  Beach,  40  Conn.  283,  286]. 

"  Enlistment  must  be  deemed  to  be  a  con- 
tract between  the  party  and  the  government." 
U.  S.  V.  Thompson,  28  Fed.  Cas.  No.  16,491,  2 
Sprague  103,  105.  And  it  "  is  not  a  contract 
only,  but  effects  a  change  of  status."  Mor- 
rissey  v.  Perry,  137  U.  S.  157,  159,  11  S.  Ct. 
57,  34  L.  ed.  644  [citing  U.  S.  v.  Grimley,  137 
U.  S.  147,  11  S.  Ct.  54,  34  L.  ed.  636]. 

37.  English  Cyclopedia  [quoted  in  Babbitt 
V.  U.  S.,  16  Ct.  CI.  202,  213]. 

As  used  in  the  United  States  army,  the 
term  refers  to  a  voluntary  entering  of  the 
army  by  men  ordinarily  known  ac;  common 
soldiers.  Babbitt  v.  U.  S.,  16  Ct.  CI.  202, 
213. 

In  common  usage,  the  term  may  signify 
either  the  complete  fact  of  entering  into  the 
military  service,  or  the  first  step  taken  by 
the  recruit  towards  that  end.  Tyler  v.  Pom- 
eroy,  8  Allen  (Mass.)  480,  485. 

38.  McDonald  v.  State,  89  Tenn.  161,  163, 
14  S.  W.  487  [quoted  in  Ritchey  v.  People,  23 
Colo.  314,  321,  324,  47  Pac.  272,  384],  where 
the  term  as  used  in  an  instruction  relative  to 
an  assault  was  held  to  be  misleading  and  er- 
roneous. Compare  Stiles  r.  Coxe,  Vaugh.  Ill, 
115,  where  the  expression  "so  enormous  a 
trespass  "  is  used. 

"  Enormous  crimes  "  will  not  generally  in- 
clude the  crime  of  "  soliciting  the  chastity  of 
Avomen."  Oswald  v.  Everard,  1  Ld.  Raym. 
637. 

39.  "  Enrolled  for  service "  in  the  militia 

used  in  respect  to  a  horse  see  Shields  v. 
Craney,  3  Wend.  (N.  Y.)  274,  275. 

40.  'Black  L.  Diet. 

41.  McLean  v.  U.  S.,  17  Ct.  CI.  83,  90,  as 
applied  to  troops  in  pursuit. 

42.  Century  Diet. 


1052    [ISCyc]       ENTAILMENT— ENTERED  OF  IlECORD 


ENTAILMENT.    A  word  sometimes  used  in  the  same  sense  as  devise/'^ 

ENTER.  Primarily,  to  go  in,  or  to  come  \\\}^  As  applied  to  records,  to  set 
down  in  writing ;  to  register,'*^  the  essential  facts  concerning  the  things  said  to 
be  entered  \  to  inscribe;  to  enroll;  to  record  ;*^  as  to  enter  a  name,  a  date,  or 
a  statement  of  fact ;  to  enter  a  debt  in  a  ledger,  a  manifest  of  a  ship,  or  of  mer- 
chandise in  a  custom-house,  and  the  like/^  In  practice,  to  place  a  thing  properly 
before  a  court,  and  usually  in  writing ;  to  put  upon,  or  among  its  records. 
Sometimes  used  in  the  sense  of  to  file  or  duly  deposit ;  to  get  on  ;^^  to  go  upon  ;  ^ 
to  purchase  ;^^  to  render.^^    (See  Entry.) 

Enter  a  city.  As  applied  to  railroads,  a  term  which  refers  not  to  the 
entrance  of  the  railroad,  but  to  its  presence  in  the  city.^^ 

Entered  into.  Under  statutory  provisions,  the  term  may  mean  executed ; 
but  in  its  ordinary  sense,  to  become  bound  ;  or  obligated  by  a  bond,  recognizance, 
contract,  etc.^'''   (See  Enter  ;  and,  generally.  Bonds  ;  Contracts  ;  Kecognizanoes.) 

Entered  of  RECORD.^^  Copied  into  the  record  of  the  court.'^^  (See  Enter; 
and,  generally.  Recognizances.) 


"Ensuing  year"  see  State  v.  Chase,  20 
N.  J.  L.  218,  219;  Hull  v.  Winnebago  County, 
54  Wis.  291,  294,  11  N.  W.  486. 

43.  Den.  v,  Dubois,  16  N.  J.  L.  285,  293. 

44.  Oakland  Pav.  Co.  v.  Tompkins,  72  Cal. 
5,  7,  12  Pae.  801,  1  Am.  St.  Rep.  17. 

Distinguished  from  "arrive"  in  U.  S.  x>. 
Open  Boat,  27  Fed.  Cas.  No.  15,967,  5  Mason 
120. 

To  "enter  and  remain"  in  a  liquor  store 

see  Minter  v.  State,  (Tex.  Civ.  App.  1903)  76 
S.  W.  312,  313. 

"  To  enter  into  an  agreement "  see  St.  Louis 
t\  Babcock,  156  Mo.  154,  157,  56  S.  W.  731; 
Blanchard  v.  Blanchard,  33  Misc.  (N.  Y.) 
284,  286,  67  N.  Y.  Suppl.  478  Idistinguishing 
Hardie  v.  Andrews,  13  N.  Y.  Civ.  Proc.  413], 
(construing  N.  Y.  Code  Civ.  Proc.  §  2356)  ; 
Beg.  V,  Pratt,  4  E.  &  B.  860,  864,  82  E.  C.  L. 
860. 

"  Enter  and  use  land "  see  Indianapolis 
Water  Co.  v.  Kingan,  155  Ind.  476,  479,  58 
N.  E.  715;  McCombs  v.  Stewart,  40  Ohio  St. 
647,  664. 

45.  Bissell  v.  Beckwith,  32  Conn.  509,  517; 
Worcester  Diet,  \_quoted  in  Koehler  v.  Hill, 
60  Iowa  543,  582,  14  N.  W.  738,  15  N.  W. 
609]. 

"Entering  on  the  docket  of  the  justice" 

as  applied  to  an  undertaking  in  replevin 
means  to  write  the  undertaking  upon  the 
docket  as  other  judgments  are  written  upon, 
or  recorded  in,  such  docket.  Lockwood  v. 
Dills,  74  Ind.  56,  60,  where  it  is  said :  "  To 
Avrite  the  undertaking  upon  a  separate  piece 
of  paper  and  attach  it  to  the  docket,  by  pin- 
ning it  thereto,  is  not  '  entering '  it  upon  the 
docket." 

46.  Oakland  Pav.  Co.  v.  Tompkins,  72  Cal. 
5,  7,  12  Pac.  801,  1  Am.  St.  Bep.  17;  Worces- 
ter Diet,  [quoted  in  Koehler  v.  Hill,  60  Iowa 
543,  582,  14  N.  W.  738,  15  N.  W.  609]. 

47.  Oakland  Pav.  Co.  v.  Tompkins,  72  Cal. 
5,  7,  12  Pac.  801,  1  Am.  St.  Rep.  17;  Koehler 
V.  Hill,  60  Iowa  543,  582,  14  N.  W.  738,  15 
N  W.  609. 

Distinguished  from  "copy"  in  Oakland 
Pav.  Co.  V.  Tompkins,  72  Cal.  5,  8,  12  Pac. 
801,  1  Am.  St.  Rep.  17. 

48.  Thomason  v.  Ruggles,  69  Cal.  465,  475, 


11  Pac.  20  [citing  Webster  Diet,];  Uhe  i\ 
Chicago,  etc.,  R.  Co.,  4  S.  D.  505,  517,  57 
N.  W.  484,  where  it  is  said :  "  Webster  says 
it  is  '  the  act  of  committing  to  writing,  or  of 
recording  in  a  book.'  "  Compare  Lent  v.  New 
York,  etc.,  R.  Co.,  130  N.  Y.  504,  509,  29 
N.  E.  988. 

49.  Webster  Diet,  [quoted  in  Koehler  v. 
Hill,  60  Iowa  543,  582,  14  N.  W.  738,  15  N.  W. 
609]. 

50.  As  to  enter  an  appearance,  rule,  or 
judgment.  Burrill  L.  Diet.  See  also  Cooley 
V.  Lawrence,  5  Duer  (N.  Y.)  605,  610. 

51.  Knox  f.  State,  113  Ga.  929,  931;  39 
S.  E.  330,  as  used  in  a  statute  authorizing 
the  docketing  of  a  case  in  court. 

Distinguished  from  "  file  "  see  Lent  v.  New 
York,  etc.,  R.  Co.,  130  N.  Y.  504,  509,  29 
N.  E.  988.  . 

52.  Sawtelle  v.  Railway  Pass.  Assur,  Co., 
21  Fed.  Cas.  No.  12,392,  15  Blatchf.  216,  as 
to  enter  a  public  conveyance. 

53.  As  to  enter  land.  McCusker  v.  Mitch- 
ell, 20  R.  I.  13,  16,  36  Atl.  1123.  See  also 
Kellogg  V.  Robinson,  32  Conn.  335,  342. 

54.  Goodnow  v.  Wells,  67  Iowa  654,  658, 
25  N.  W.  864,  as  applied  to  the  acquisition 
of  lands  from  the  government. 

55.  As  the  term  is  sometimes  used  in  con- 
nection with  a  judgment.  Con  well  V.  Kuy- 
kendall,  29  Kan.  707,  710;  McClain  v.  Davis, 
37  W.  Va.  330,  336,  16  S.  E.  629,  18  L.  R.  A. 
634. 

56.  Morris,  etc..  Dredging  Co.  v.  Jersey 
City,  64  N.  J.  L.  587,  590,  46  Atl.  609. 

57.  Philadelphia  F.  Assoc.  v.  Ruby,  60 
Nebr.  216,  220,  82  N.  W.  629.  See  also  Hall 
V.  Oilman,  77  N.  Y.  App.  Div.  458,  461,  79 
N.  Y.  Suppl.  303. 

58.  The  expression  is  not  obscure.  Wal- 
dron  V.  Dickerson,  52  Iowa  171,  175,  2  N.  W. 
1088. 

59.  Waldron  v.  Dickerson,  52  Iowa  171, 
175,  2  N.  W.  1088,  under  a  statute  relating 
to  recognizances. 

"  Entering  of  record  "  is  a  term  which  uni- 
formly means  writing.  Naylor  v.  Moody,  2 
Blackf.  (Ind.)  247,  248. 

Distinguished  from  "filing"  or  "filed"  &ee 
Naylor  v.  Moody,  2  Blackf.  (Ind.)  247,  248; 
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ENTERED  OR  INVOICED  VALUE.    The  value  as  it  is  stated  in  or  upon  the 

invoice.*^    (See,  generally,  Customs  Duties.) 

ENTERING  ON  THE  REFERENCE.  Not  merely  making  an  appointment  to  hear 
the  parties,  but  actually  beginning  to  hear  them.^^    (See,  generally,  References.) 

ENTERING  SHORT.  In  London  a  custom  for  bankers  to  receive  bills  for 
collection  and  to  enter  them  immediately  in  their  customers'  accounts,  but  never 
to  carry  out  the  proceeds  in  the  column  to  their  credit  until  actually  collected.*'^ 
(See,  generally,  Banks  and  Banking.) 

ENTERPRISE.    An  undertaking  of  hazard  ;  an  arduous  attempt.^^ 

ENTERTAINED.^  Received  into  the  house  of  a  friend  in  a  hospitable  manner.^^ 
(See  Entertainment.) 

ENTERTAINING.    Affording  entertainment.^^ 

ENTERTAINMENT.^'  The  act  of  furnishing  accommodation,  refreshment,  good 
cheer,  or  diversion  ;  mental  enjoyment ;  instruction  or  amusement  afforded  by 
anything  seen  or  heard,  as  a  spectacle,  a  play,  etc. ;  the  act  of  providing  gratifica- 
tion or  diversion  \  ^  the  act  of  receiving  as  host,  or  amusing,  admitting,  or  clier- 
ishing ;  hospitable  reception ;  hospitable  provision  for  the  wants  of  a  guest ; 
especially  provision  for  a  table  —  a  feast ;  a  formal  or  elegant  meal,  etc. ;  that  which 
amuses  or  diverts  a  hospitable  repast ;  a  banquet;'^  a  public  reception  the 
receiving  and  accommodating  guests,  either  with  or  without  reward,"^^  not  Board,''^ 


VValdron  r.  Dickerson,  52  Iowa  171,  175,  2 
N.  W.  1088 ;  State  f.  Lamm,  9  S.  D.  418,  419, 
69  N.  W.  592. 

"  Entered  on  the  records  "  in  respect  to  an 
assignment  of  errors  is  complied  with  under 
the  statute  if  pasted  to  the  transcript.  Moore 
V.  Hammons,  119  Ind.  510,  511,  21  N.  E. 
1111. 

60.  Arthur  r.  Goodard,  96  U.  S.  145,  146, 
24  L.  ed.  814j  as  used  under  the  customs  rev- 
enue laws. 

61.  Baring-Gould  f.  Sharpington  Pick,  etc., 
Syndicate,  [1898]  2  Ch.  633,  67  L.  J.  Ch. 
622,  79  L.  T.  Rep.  N.  S.  185,  47  Wkly.  Rep. 
23  Icxtxng  Baker  f.  Stephens,  L.  R.  2  Q.  B. 
523,  8  B.  &  S.  438,  36  L.  J.  Q.  B.  236,  15 
Wkly.  Rep.  902]. 

62.  Blaine  v.  Bourne,  11  R.  I.  119,  121,  23 
iVm.  Rep.  429  [citing  Giles  v.  Perkins,  9  East 
12;  Ex  p.  Thompson,  1  Mont.  &  M.  102]. 

63.  U.  S.  V.  Ybanez,  53  Fed.  536,  538. 

"  Enterprise "  interpreted  as  used  in  con- 
nection with  a  lottery  scheme  as  violating  the 
postal  laws  see  Horner  v.  U.  S.,  147  U.  S. 
449,  459,  13  S.  Ct.  409,  37  L.  ed.  237.  And 
as  used  in  a  statute  authorizing  the  forma- 
tion of  corporations  see  Maxwell  v.  Akin,  89 
Fed.  178,  180. 

64.  "Entertain"  and  "shelter"  distin- 
guished from  "  harbor "  in  Van  Metre  v. 
Mitchell,  28  Fed.  Cas.  No.  16,865,  2  Wall.  Jr. 
311. 

65.  Howes  v.  Board  of  Inland  Revenue,  1 
Ex.  D.  385,  393,  46  L.  J.  M.  C.  15,  35  L.  T. 
Rep.  N.  S.  584,  24  Wklv.  Rep.  897. 

66.  In  re  Breslin,  45  Hun  (N.  Y.)  210, 
213  [citing  Webster  Diet.;  Worcester  Diet.]. 

67.  Compared  with  and  distinguished  from 
refreshment "  in  Howes  v.  Board  of  Inland 

Revenue,  1  Ex.  D.  385,  393,  46  L.  J.  M.  C. 
15,  35  L.  T.  Rep.  N.  S.  584,  24  Wkly.  Rep. 
897;  Taylor  r.  Oram,  1  H.  &  C.  370,  376,  8 
Jur.  N.  S.  748,  31  L.  J.  M.  C.  252,  7  L.  T. 
Rep.  N.  S.  68.  10  Wkly.  Rep.  800. 

"  Refresher  fee  "  as  used  in  connection  with 
a  trial  see  Hargreaves  v.  Scott,  4  C.  P.  D. 


21,  24,  40  L.  T.  Rep.  N.  S.  35,  27  Wkly.  Rep. 
323. 

68.  Century  Diet,  [quoted  in  Mason  v. 
Perry,  22  R.  I.  475,  492,  48  Atl.  671,  where 
it  is  said :  "  These  definitions  are  suIRcient 
to  show  that  '  entertainment  '  is  by  no  means 
synonymous  with  charity  in  its  legal  sense  "]. 

"  Entertainment  of  the  stage  "  may  include 
a  performance  consisting  of  songs,  glees, 
recitations,  selections  from  operas  and  ora- 
torios, and  solos,  trios  and  quartettes  of 
various  musical  instruments  (Juvenile  De- 
linquents Reformation  Soc.  v.  Neusbach,  16 
N.  Y.  Wkly.  Dig.  349)  ;  or  ballet  dancing 
(Gallini  v.  Laborie,  5  T.  R.  242,  244)  ;  but 
does  not  include  a  "  ballet  divertissement " 
(Wigan  V.  Strange,  L.  R.  1  C.  P.  175,  184, 
1  Harr.  &  R.  41,  12  Jur.  N.  S.  9,  35  L.  J. 
M.  C.  31,  13  L.  T.  Rep.  N.  S.  371,  14  Wkly. 
Rep.  103)  or  tumbling  (Rex  v.  Handy,  6 
T.  R.  286,  287). 

What  may  constitute  an  "entertainment" 
within  the  provisions  of  a  Sunday  observance 
act  see  Terry  v.  Brighton  Aquarium  Co.,  L.  R. 
10  Q.  B.  306,  44  L.  J.  M.  C.  173,  174,  32 
L.  T.  Rep.  N.  S.  458. 

69.  Webster  Diet,  [quoted  in  Mason  f. 
Perry,  22  R.  I.  475,  492,  48  Atl.  671]. 

70.  In  re  Breslin,  45  Hun  (N.  Y.)  210,  213 
[citing  Webster  Diet.;   Worcester  Diet.]. 

71.  Muir  V.  Keay,  L.  R.  10  Q.  B.  591,  597, 
44  L.  J.  M.  C.  143,  23  Wkly.  Rep.  700. 

72.  Webster  Diet,  [quoted  in  Bonner  v. 
Welborn,  7  Ga.  296,  334]. 

"The  distinction  between  entertaining  a 
friend  at  one's  home,  or  a  hotelkeeper  enter- 
taining a  traveler  at  his  hotel,  and  entertain- 
ing a  large  number  of  strangers, .  constitut- 
ing an  organized  body,  by  the  residents  and 
business  men  of. a  city,  is  quite  apparent." 
Lasar  v.  Johnson,  125  Cal.  549,  555,  58  Pmc.  161. 

73.  Scattergood  v.  Waterman,  2  Miles  (Pa.) 
323.  See  also  Lasar  v.  Johnson,  125  Cal. 
549,  555,  58  Pac.  161,  where  "bonrd  "  is  com- 
pared with  and  distinguished  from  "  enter- 
tainment." 
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q.  v.f  the  correlative  of  resort  —  tlie  reception  and  accommodation  of  the  pub- 
Jic  who  resort  to  a  place ;  a  shop  where  the  public  are  received,  sheltered, 
and  refreshed.'^^  (Entertainment:  In  General,  see  Theaters  and  Shows. 
House  of,  see  Inn-Kekpeks.  Of  Arbitrators  as  Affecting  Award,  see  Arbitra- 
tion AND  Award.  Of  Jurors  as  Affecting  Verdict,  see  Criminal  Law  ;  Nkv^ 
Trial.) 

ENTICE.'^^  To  allure  to  ill,  to  attract,  to  seduce,  to  coax."^^  A  word  which 
may  import  an  initial,  active,  and  wrongful  effort."^*^  (To  Entice :  Apprentice, 
see  Apprentices.  Child  or  Other  Person,  see  Kidnapping.  Female,  see 
Abduction.  Husband  or  Wife,  see  Husband  and  Wife.  Seaman,  see  Seamen. 
Servant,  see  Master  and  Servant.) 

Entire.  Undivided  unmingled,  complete  in  all  its  parts  whole,  not 
participated  in  with  ofchers.^^    (Entire  :  Contract,  see  Contracts.) 

ENTIRE  CONTRACT.    See  Contracts. 

Entirety,  a  word  which  denotes  the  whole,  in  contradistinction  to 
"  moiety,"  which  denotes  tlie  half  part.^^  (Entirety  :  Estate  by,  see  Husband 
and  Wife  ;  Joint  Tenancy  ;  Tenancy  in  Common.) 

entire  use.    See  Trusts. 


74.  Muir  v.  Keay,  L.  R.  10  Q.  B.  594,  597. 
44  L.  J.  M.  C.  143,  23  Wkly.  Rep.  700  [quoted 
in  Howes  v.  Board  of  Inland  Revenue,  1 
Ex.  D.  385,  394,  46  L.  J.  M.  C.  15,  35  L.  T. 
Rep.  N.  S.  584,  24  Wkly.  Rep.  897]. 

75.  Howes  v.  Board  of  Inland  Revenue,  1 
Ex.  D.  385,  393,  46  L.  J.  M.  C.  15,  35  L.  T. 
Rep.  N.  S.  584,  24  Wkly.  Rep.  897. 

76.  "Enticer"  distinguished  from  "pro- 
curer "  see  1  Cyc.  144  note  24. 

"  Enticing  and  dangerous  machine  "  consid- 
ered as  an  act  of  negligence  toward  children 
see  Travell  v.  Bannerman,  71  N.  Y.  App.  Div. 
439,  445,  75  N.  Y.  Suppl.  866. 

77.  Worcester  Diet,  [quoted  in  U.  S.  v. 
Ancarola,  1  Fed.  676,  683,  17  Blatchf.  423]. 

78.  Nash  v.  Douglass,  12  Abb.  Pr.  N.  S. 
(N.  Y.)  187,  190. 

79.  Williams  v.  Vancleve,  7  T.  B.  Mon. 
(Ky.)  388,  393;  Heathman  v.  Hall,  38  N.  C. 
414,  421. 

80.  Williams  v.  Vancleve,  7  T.  B.  Mon. 
(Ky.)  388,  393. 

81.  Heathman  v.  Hall,  38  N.  C.  414,  421. 

"  Entire  action  "  see  Hawkins  v.  Filkins,  24 
Ark.  286,  324. 

"  Entire  benefit "  see  Heathman  v.  Hall,  38 
N.  C.  414,  421. 

"  Entire  charge "  see  Seymour  v.  Warren, 
179  N.  Y.  1,  5,  71  N.  E.  260. 

"Entire  community"  see  West  v.  State.  71 
Ark.  144,  149,  71  S.  W.  483. 

"Entire  crop"  see  Hoist  v.  Harmon,  122 
Ala.  453,  460,  26  So.  157;  Comer  v.  Lehman, 
87  Ala.  362,  368,  6  So.  264. 

"Entire  day"  see  Robertson  v.  State,  43 
Ala.  325,  329 ;  Chick  v.  Pillsbury,  24  Me.  458, 
478,  41  Am.  Dec.  394;  Den  v.  Fen,  8  N.  J.  L. 
303,  304;  Lawrence  v.  State,  7  Tex.  App. 
192,  194. 

"  Entire  exclusion  "  see  Atty.-Gen.  v.  Wor- 
rall,  [1895]  1  Q.  B.  99,  105,  59  J.  P.  467,  64 
L.  J.  Q.  B.  141,  71  L.  T.  Rep.  N.  S.  807,  14 
Reports  1,  43  Wkly.  Rep.  118. 

"Entire  interest"  see  White  v.  White,  52 
Conn.  518,  521;  McLeroy  v.  Duckwdrth,  13 
La.  Ann.  410,  411;  Un'iontown  First  Nat. 
Bank  V.  Staufi'er,  1  Fed.  187,  188. 


"Entire  rents  and  profits"  see  Guthrie  v. 
Wheeler,  51  Conn.  207,  213. 

"Entire  satisfaction"  see  Sloan  v.  Hayden» 
110  Mass.  141,  143.  See  also,  generally,  Con- 
tracts. 

"  Entire  stock "  see  Jaffrey  v.  Brown,  29 
Fed.  470,  481. 

"Entire  term"  see  Carlisle  v.  May,  75  Ala. 
502,  504. 

"  Entire  tract "  see  2  LeAvis  Em.  Dom.  §  475 
[quoted  in  Houston,  etc.,  R.  Co.  v.  Postal 
Tel.  Cable  Co.,  18  Tex.  Civ.  App.  502,  505,  45 
S.  W.  179;  Sultan  Water,  etc.,  Co.  v.  Weyer- 
hauser  Timber  Co.,  31  Wash.  558,  561,  72 
Pac.  114].  See  also,  generally,  Eminent  Do- 
main. 

"Entire,  unconditional,  and  sole  owner- 
ship" see  Imperial  F.  Ins.  Co.  v.  Dunham,  117 
Pa.  St.  460,  475,  12  Atl.  668,  2  Am.  St.  Rep. 
686;  Franklin  F.  Ins.  Co.  v.  Crockett,  7  Lea 
(Tenn.)  725,  728;  Boutelle  v.  Westchester 
F.  Ins.  Co.,  51  Vt.  4,  11,  31  Am.  Rep.  666; 
Johannes  v.  Standard  Fire  Office,  70  Wis.  190, 
198,  35  N.  W.  298,  5  Am.  Rep.  159 ;  Lycoming 
F.  Ins.  Co.  V.  Haven,  95  U.  S.  242,  247,  24 
L.  ed.  473 ;  Friezen  f.  Allemania  F.  Ins.  Co., 
30  Fed.  352,  358. 

"Entirely  free  from  fault"  used  in  a 
charge  in  a  criminal  prosecution  has  been 
held  to  mean  no  more  than  "  free  from  fault.'*' 
Ellis  V.  State,  120  Ala.  333,  337,  25  So.  1. 

"Entirely  ignorant  of  the  facts"  consid- 
ered in  connection  with  the  question  of  the 
sufficiency  of  a  bill  of  particulars  see  Garfield 
Nat.  Bank  v.  Peck,  1  Misc.  (N.  Y.)  126,  129, 
20  N.  Y.  Suppl.  650. 

"Entirely  for  my  daughter's  benefit  and 
her  children,"  used  in  a  will.  Furlow  v.  Mer- 
rell,  23  Ala.  705,  716. 

"  Entirely  satisfied "  or  "  entirely  satis- 
factory "  as  used  in  a  charge  to  the  jury  see 
People  V.  Phipps,  39  Cal.  326,  335;  State  v. 
Ferguson,  9  Nev.  106,  118. 

82.  Bouvier  L.  Diet,  [quoted  in  Joos  r. 
Fey,  9  N.  Y.  Suppl.  275,  where  it  is  said: 
"A  husband  and  wife,  when  jointly  seised  of 
land,  are  seised  by  entireties,  and  not  pur 
mie,  as  joint  tenants  are"]. 
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ENTITLE.  To  give  a  claim,  riglit,^^  or  title  to  ;  to  give  a  right  to  demand  or 
receive  ;  to  furnish  with  grounds  for  claiming,  with  a  direct  object  of  the  person 
claiming,  and  a  remote  object  of  the  thing  claimed.^'^  (To  Entitle :  An  Affidavit, 
see  Affidavits.  An  Indictment  or  Information,  see  Indictments  and  Informa- 
tions. A  Motion,  see  Motions.  A  Pleading,  see  Equity  ;  Pleading.  A  Stat- 
ute, see  Statutes.) 

ENTITLED.  Qualified.^^ 

ENTRANCE.  A  door,  a  gate,  an  opening,  and,  perhaps,  a  passage.^^  (Entrance  : 
To  Place  Wliere  Liquor  Is  Sold,  see  Intoxicating  Liquors.) 

Entreat,  a  precatory  word  sometimes  sufficient  to  create  a  trust.^'  (See, 
generally,  Trusts.). 

Entry.  As  applied  to  a  building,  a  passage  leading  into  a  house  or  other 
building  or  to  a  room ;  a  vestibule.^^  As  applied  to  writings,  in  general,  that 
which  is  written,  be  it  words  or  figures.^^  As  used  with  reference  to  books  of 
account,  reports,  and  statements,  a  setting  down  in  writing  the  act  of  setting 
down  or  causing  to  be  set  down,  in  writing ;  recording  or  causing  to  be  recorded, 
in  due  form  the  act  of  making  or  entering  a  record,  that  is  to  say,  the  act  of 
making  a  record  of  a  fact  or  transaction.^^  As  applied  to  judicial  proceedings, 
recording  in  due  form  and  order  a  thing  done  in  court.^^  In  the  law  of  real 
estate  the  act  of  going  on  land,  or  doing  something  equivalent,  with  the  inten- 
tion of  asserting  a  right  in  the  land  ;  taking  possession  of  lands  by  the  legal 
owner ;  and  as  ajDplied  generally  to  public  lands,  a  term  which  signifies  a  settle- 
ment with  a  view  to  purchase  or  homesteading  that  act  by  which  an  individual 
acquires  an  inceptive  right  to  a  portion  of  the  unappropriated  soil  of  the  country, 


83.  Conoly  v.  Gayle,  54  Ala.  269,  270 
\  quoted  in  Com.  v.  Moorhead,  7  Pa.  Co.  Ct. 
513,  517]  (where  it  is  also  said  that  this  "is 
a  strong  word  ")  ;  People's  Trust  Co.  v.  Smith, 
30  N.  Y.  Suppl.  342,  344,  31  Abb.  N.  Cas. 
(N.  Y.)  422. 

84.  People's  Trust  Co.  v.  Smith,  30  N.  Y. 
Suppl.  342,  344,  31  Abb.  N.  Cas.  (N.  Y.)  422, 
where  it  is  said :  "  It  is  directly  opposed  to 
the  idea  of  imposing  an  obligation  or  limita- 
tion, but  gives  to  the  person  named  a  right  to 
demand  or  receive." 

85.  As  "  entitled  to  vote."  Davis  v.  Daw- 
son, 90  Ga.  817,  820,  17  S.  E.  110.  And  com- 
pare Whiteley  v.  Chappell,  L.  R.  4  Q.  B.  147, 
148.  11  Cox  C.  C.  307,  38  L.  J.  M.  C.  51,  19 
L.  T.  Rep.  N.  S.  355,  17  Wkly.  Rep.  175. 

"  Entitled  to  "  as  applied  to  estates,  gen- 
t-rally embraces  every  interest  of  every  kind 
which  the  party  in  question  has  any  title  to 
whatever,  whether  it  be  an  estate  or  interest 
in  possession,  in  remainder,  or  reversion, 
either  vested  or  contingent.  Wilton  v.  Col- 
vin,  3  Drew.  617,  2  Jur.  N.  S.  867,  25  L.  J. 
Ch.  850,  853,  4  Wkly.  Rep.  759.  And  see 
Myers  v.  Cann,  95  Ga.  383,  386,  22  S.  E.  611 
( where  it  is  said :  "  We  think  the  term  per- 
son entitled  to  an  estate  means  the  person  in 
whom  the  legal  right  is  vested");  In  re 
Clinton,  L.  R.  13  Eq.  295,  304.  41  L.  J.  Ch. 
191,  26  L.  T.  Rep.  N.  S.  159,  20  Wkly.  Rep. 
326 ;  Archer  v.  Kellv,  1  Dr.  &  Sm.  300,'  6  Jur. 
N.  S.  814,  29  L.  j.  Ch.  911,  8  Wkly.  Rep. 
684.    See  also,  generally.  Estates. 

"  Entitled  to  hold  "  the  homestead  see  Hol- 
brook  r.  Wightman,  31  Minn.  168,  171,  17 
N.  W.  280.    See,  generally,  Homesteads. 

"  Entitled  to  share  "  in  estate  of  decedent 
?f>e  Matter  of  Seymour,  33  Misc.  (N.  Y.)  271, 
272,  68  N.  Y.  Suppl.  638;  Steere  v.  Wood,  15 


R.  I.  199,  200,  2  Atl.  551.  See,  generally, 
Executors  and  Administrators. 

86.  Roberts  v.  Trujillo,  3  N.  M.  50,  51,  1 
Pac.  855. 

87.  Curd  V.  Field,  103  Ky.  293,  297,  45 
S.  W.  92,  19  Ky.  L.  Rep.  2016;  Major  v. 
Herndon,  78  Ky.  123,  129.  See  also  Prevost 
i\  Clarke,  2  Madd.  458. 

88.  Webster  Diet,  [quoted  in  Guild  v.  Ohio 
Lodge  No.  132,  6  Kan.  App.  67,  49  Pac.  684, 
685]. 

89.  U.  S.  V.  Crecilius,  34  Fed.  30,  31  [cit- 
ing Webster  Diet.]. 

90.  Bissell  v.  Beekwith,  32  Conn.  509,  517. 

91.  Abbott  L.  Diet,  [quoted  in  Thomason  i;. 
Ruggles,  69  Cal.  465,  475,  11  Pac.  20]. 

92.  Webster  Diet,  [quoted  in  U.  S.  v.  Cre- 
cilius, 34  Fed.  30,  31]. 

"Entry  of  a  foreclosure,"  as  used  in  a 
fire-insurance  policv  see  Mclntire  v.  Norwich 
F.  Ins.  Co.,  102  Mass.  230,  232,  3  Am.  Rep. 
458. 

93.  State  v.  Lamm,  9  S.  D.  418,  420,  69 
N.  W.  592  [quoting  Anderson  L.  Diet.,  and 
citing  Bouvier  L.  Diet. ;  Webster  Diet.] 
Compare  Hatcher  v.  Gammell,  49  Ga.  576, 
578 ;  Laundon  v.  Denman,  18  Ohio  Cir.  Ct. 
857,  4  Ohio  Cir.  Dec.  65,  860. 

94.  The  intention  of  persons  making  entry 
see  Moore  v.  Hodgdon,  18  N.  H.  144,  149. 

95.  Rapalje  &  L.  L.  Diet,  [quoted  in  John- 
son V.  Cobb. '29  S.  C.  372,  380,  7  S.  E.  601]. 

At  common  law,  it  was  an  assertion  of  title 
by  going  on  the  land :  or  if  that  was  hazard- 
ous, by  making  continual  claim.  Innerarity 
V.  Mims,  1  Ala.  660,  674. 

96.  Bouvier  L.  Diet,  [quoted  in  Guion  V. 
Anderson,  8  Humphr.  (Tenn.)  298,  306]. 

97.  St.  Paul,  etc.,  R.  Co.  v.  Greenhaigh,  26 
Fed.  563,  567. 
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by  filing  his  claim  in  the  office  of  an  officer  known,  in  tlie  legislation  of  several 
states,  by  tlie  epithet  of  an  entry-taker,  and  corresponding  very  much  in  his 
functions  with  the  registers  of  land-offices,  under  the  acts  of  the  United  States.^ 
As  used  in  statutes  regulating  the  collection  of  customs  revenue,  the  entire  trans- 
action by  which  an  importer  obtains  the  entrance  of  his  goods  into  the  body  of 
the  merchandise  of  a  country  and  in  this  sense  it  includes  entry  for  consump- 
tion,^ entry  for  transportation,^  entry  for  warehouse,^  entry  for  withdrawal,*  etc. 
But  the  word  is  most  frequently  used  in  the  statutes,  as  it  is  in  the  practice  of  the 
custom-house  and  in  common  speech,  as  referring  to  the  particular  documents 
whicli  the  statutes  in  pari  materia  require,  and  which  they  designate  as  "  entries."  ^ 
(Entry :  Burglarious,  see  Burglary.  By  Grantor  on  Breacli^  of  Condition,  see 
Deeds.  By  Landlord,  see  Landlord  and  Tenant.  Conveyance  of  Land  Held 
Adversely  by  One  Having  Right  of,  see  Champerty  and  Maintenance.  Fees 
of  Clerk  for  Making,  see  Clerks  of  Courts.  Forcible,  see  Forcible  Entry  and 
Detainer.  For  Copyright,  see  Copyright.  In  Books  of  Account,  see  Evidence. 
Of  Appeal,  see  Appeal  and  Error.  Of  Appearance,  see  Appearances.  Of 
Cause  for  Trial,  see  Trial.  Of  Decree,  see  Equity.  Of  Execution,  see  Execu- 
tions. Of  Judgment  in  Civil  Action  —  Generally,  see  Judgments  ;  After  Death 
of  Party,  see  Abatement  and  Revival  ;  In  Justice's  Court,  see  Justices  of  the 
Peace  ;  On  Appeal,  see  Appeal  and  Error.  Of  Judgment  in  Criminal  Prose- 
cutions, see  Criminal  Law.  Of  Land  and  Adverse  Possession  Thereof,  see 
Adverse  Possession.  Of  Public  Lands,  see  Public  Lands.  Of  Satisfaction  — 
Of  Judgment,  see  Judgments  ;  Of  Mortgage,  see  Chattel  Mortgages  ;  Mort- 
gages. Of  Special  Bail,  see  Bail.  Of  Statute  on  Journal,  see  Statutes,  To 
Foreclose  Mortgage,  see  Mortgages.  Under  Right  of  Eminent  Domain,  see 
Eminent  Domain.    Writ  of,  see  Entry,  Writ  of.) 

Entry  of  an  action.  The  time  that  it  is  placed  on  the  prothonotary's 
docket.^    (See,  generally.  Actions.) 

Entry  of  arraignment,  in  criminal  law,  the  record  of  the  defendant's 
appearance  in  court  for  the  purpose  of  being  tried."^  (See,  generally,  Criminal 
Law.) 


98.  Goddard  v.  Storch,  57  Kan.  714,  717,  48 
Pac.  15  {quoting  2  Copp  Pub.  Land  Laws 
(1882),  p.  961]  ;  Chotard  v.  Pope,  12  Wheat. 
(U.  S.)  586,  588,  6  L.  ed.  737  {quoted  in 
McGuire  v.  Brown,  106  Cal.  660,  666,  39  Pac. 
1060,  30  L.  R.  A.  384;  McMichael  i;.  Murphy, 
12  Okla.  155,  160,  70  Pac.  189;  Northern 
Pacific  P.  Co.  V.  Nelson,  22  Wash.  521,  535, 
61  Pac.  703;  Sturr  v.  Beck,  133  U.  S.  541, 
549,  10  S.  Ct.  350,  33  L.  ed.  761;  U.  S.  v. 
Four  Bottles  of  Sour-Mash  Whisky,  90  Fed. 
720,  723;  Northern  Pac.  R.  Co.  v.  Sanders, 
47  Fed.  604,  607 ;  Denny  v.  Dodson,  32  Fed. 
899,  910,  13  SaAvy.  68,  where  it  is  said:  "  The 
term  entry,  as  applied  to  appropriations  of 
lands,  was  probably  borrowed  from  the  state 
of  Virginia,  in  which  we  find  it  used  in  that 
sense  at  a  very  remote  period"].  Compare 
Moriarty  v.  Boone  County.  39  Iowa  634.  639 
(entry  under  the  homestead  act)  ;  Lock- 
witz  V.  Larson,  16  Utah  275,  279,  52  Pac. 
279  (appropriation  of  land  for  a  town  site). 

99.  -U.  S.  V.  Baker,  24  Fed.  Cas.  No. 
14.500,  5  Ben.  251.  See  also  Customs 
Duties,  12  Cyc.  1184  note  13.  Compare 
Ullman  r.  Murphy,  24  Fed.  Cas.  No.  14,325, 
11  Blatchf.  354. 

1.  "Entry  for  consumption  and  ware- 
house" see  U.  S.  Customs  Reg.  (1899)  art. 
393. 

"Entry  for  consumption  or  in  bond"  see 

U.  S.  Customs  Reg.  (1899)  art.  384. 


2.  "  Entry  for  warehouse  and  immediate  ex- 
portation by  sea"  see  U.  S.  Customs  Reg. 
(^1899)  art.  896. 

3.  "Entry  for  warehouse"  as  used  in  the 
regulations  for  the  collection  of  customs 
revenue  is  the  original  entry  of  imported 
goods  at  the  custom-house..  U.  S.  v.  Seiden- 
berg,  17  Fed.  227,  230  {citing  Westray  v. 
U.  S.,  18  Wall.  (U.  S.)  322,  21  L.  ed.  763], 
where  it  is  said :  "  The  entry  for  warehouse 
is  the  original  entry,  but  the  term  '  entry 
for  withdrawal '  is  a  misnomer." 

4.  "  Entry  for  withdrawal "  is  an  applica- 
tion for  permission  to  withdraw  goods  al- 
ready entered  at  a  custom-house.  U.  S.  v. 
Seidenberg,  17  Fed.  227,  230.  See  also  U.  S. 
V.  Baker,  24  Fed.  Cas.  No.  14,500,  5  Ben. 
251. 

"Entry  in  bond"  see  U.  S.  Customs  Reg. 
(1899)  art.  386. 

5.  U.  S.  V.  Legg,  105  Fed.  933,  45  C.  O.  A. 
134. 

6.  Hertzog  v.  Ellis,  3  Binn.  (Pa  )  209, 
212  {cited  in  Fehr  v.  Reich,  36  Pa.  St.  472, 
474],  where  Tilghman,  C.  J.,  said:  "The  en- 
tering or  bringing  the  action  is  one  thing; 
the  appearance  in  court  another." 

7.  And  it  is  necessary  only  where  he  must 
appear  in  person.  Jacobs  v.  Com..  5  Serg. 
&  R.  (Pa.)  315,  317  {quoted  in  Lynch  v.  Com., 
88  Pa.  St.  189,  193,  32  Am.  Rep.  445]. 
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XI,  EVIDENCE,  TRIAL,  JUDGMENT,  AND  REVIEW,  1081 
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D.  Evidence  as  to  Location  of  the  Land^  1083 
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CROSS-REFERENCES 

For  Matters  Relating  to  : 

Action  For  Recovery  of  Specific  Real  Property  Based  on : 

Forcible  Entry  or  Unlawful  Detainer,  see  Forcible  Entry  and  Detainer. 
Right  of  Possession  and  Damages  For  Detention,  see  Ejectment  ;  Tres- 
pass TO  Try  Title. 
Right  of  Property,  see  Real  Actions. 
Writ  of  Entry  to  Foreclose  Mortgage,  see  Mortgages. 

L  DEFINITION. 

The  writ  of  entry,  as  defined  by  the  common  law,  is  to  be  sharply  distinguished 
from  the  writ  of  entry  which  now  exists,  by  virtue  of  statutory  enactment,  in  a 
very  few  states  of  the  Union.  At  common  law,  in  England  and  America,  a  writ 
of  entry  was  a  possessory  real  action  which  turned  upon  the  question  wdiether 
the  adverse  occupant  of  a  freehold  was  in .  possession  under  a  certain  unlawful 
entry  alleged  to  have  been  made  by  him  or  those  under  whom  he  held.  The 
cardinal  feature  of  the  action  w^as  the  alleged  entry  of  the  occupant ;  the  purpose 
of  the  action  was  to  disprove  the  occupant's  right  of  possession  by  sho  wing  the 
unlawful  nature  of  its  connuencement.^  Under  modern  statutes  the  writ  of  entry 
has  become  a  mixed  action  designed  for  the  recovery  of  possession  of  land  upon 
the  strength  of  plaintiff's  legal  title,  and  not  on  the  weakness  of  the  title  or  the 
possession  of  defendant.^  Through  this  modern  development  not  merely  the 
possession  but  the  title  is  in  issue  in  the  writ  of  entry  ;  and  the  demandant  can 
recover  only  to  the  extent  to  which  he  proves  title.^ 

II.  HISTORY. 

A.  In  General.  As  a  term  of  the  common  law  the  ''writ  of  entry"  denoted, 
not  one  form  of  action  alone,  like  the  action  of  debt  or  the  action  of  assumpsit,  but 
a  distinctive  group  of  different  forms  of  action.  Each  of  these  had  the  general 
characteristics  indicated  above  ;  but  each  differed  from  every  other  in  one  or  more 
procedural  features,  and  each  had  its  own  range  of  application.'^ 


1.  See  3  Blackstone  Comm.  180,  185;  Booth 
Real  Act.  172;  Jacob  L.  Diet;  4  Minor  Inst. 
(2d  ed.)  373. 

2.  See  Me.  Rev.  St.  (1903)  c.  106,  §§  1-46; 
Mass.  Rev.  Laws  (1902),  c.  179,  §§  1-43. 
Compare  Hall  v.  Decker,  48  Me.  255 ;  Bruce 
V.  Mitchell,  39  Me.  390;  Webster  v.  Hill,  38 
Me.  78;  Thayer  v.  McLellan,  23  Me.  417; 
Bussey  v.  Grant,  20  Me.  281 ;  Butrick  v.  Til- 
ton,  141  Mass.  93,  96,  6  N.  E.  563;  Swan  v. 
Stephens,  99  Mass.  7,  10  {"  nul  disseisin  puts 
the  whole  title  in  issue.  This  issue  may  be 
maintained  by  the  tenant  on  his  part,  either 
negatively,  by  disproof  of  the  title  set  up 
by  the  demandant,  or  affirmatively,  by  proof 
of  title  in  himself")  ;  Weston  r."^Nevers,  72 
N.  H.  65,  54  Atl.  703;  Lear  v.  Durdn.  64 
N.  H.  618,  15  Atl.  128  ("the  plaintiff,  to 
recover,  must  rely  on  the  strength  of  her  own 


title,  and  not  upon  the  weakness  of  the  de- 
fendant's. .  .  .  The  plaintiff  having  failed  to 
prove  u  title  to  the  demanded  premises,  a 
verdict  for  the  defendant  was  properly  or- 
dered"); Goulding  t\  Clark,  34  N.  H.  148, 
155;  Atherton  v.  Johnson,  2  N.  H.  31,  35. 
.\nd  see  2  Greenleaf  Ev.  (16th  ed.)  §§  303, 
553. 

3.  See  remarks  of  Morton,  C.  J.,  in  But- 
rick v.  Tilton,  141  Mass.  93,  96,  6  N.  E.  563. 

4.  Hence  the  question  in  early  American 
law  whether  the  admitted  adoption  of  cer- 
tain writs  of  entry  by  the  colonists  meant 
the  adoption  of  all  the  writs  of  entry  known 
in  the  English  law.  See  3  Am.  Jur.  65;  2 
Am.  Jur.  181. 

For  different  species  of  the  writ  of  entry 
see  Booth  Real  Act.;  Jackson  Real  Act.; 
Stearns  Real  Act.,  each  passim. 
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B.  In  Eng'land.  The  writs  of  entry  came  into  our  law  at  different  times. 
Some  were  of  the  earUest  common  law  ;  others  were  of  comparatively  recent 
origin.  Some  were  purely  non-statutory,  their  appearance  marking  an  achieve- 
ment of  judicial  legislation,  or  a  development  of  the  common  law  itself ;  others 
-were  the  direct  result  of  early  statutes.  Some  became  obsolete  at  an  early  day  ; 
others  remained  in  use  for  centuries.  In  one  form  or  anotlver  the  writ  of  entry 
continued  for  generations  as  the  almost  universal  remedy  to  recover  possession  of 
a  freehold.^  After  the  rise  of  the  action  of  ejectment  as  a  method  of  trying  a 
freehold  title  all  the  writs  of  entry  fell  into  disuse.  They  were  quite  obsolete  in 
England  by  the  middle  of  the  eighteenth  century,  and  their  learning  well  nigh 
forgotten.®  Finally  they  were  abolished  in  the  mother  country  with  most  of  the 
other  real  actions  by  the  sweeping  legislation  of  1833."^ 

C.  In  America!  The  history  of  the  writs  of  entry  in  the  United  States  dif- 
fers materially  from  their  later  history  on  the  other  side  of  the  Atlantic.  When 
the  English  colonization  of  America  began,  the  action  of  ejectment  was  already 
the  favorite  method  of  trying  freehold  titles  in  England,  and  almost  the  only 
method  there ;  but  the  writs  of  entry,  although  disused,  w^ere  still  legal  remedies 
in  the  mother  country.  They  were  part  of  the  inheritance  of  Englishmen  in 
America.^  From  causes  which  it  is  not  now  easy  or  important  to  trace,  these 
writs  of  entry,  or  some  of  them,  continued  in  use  among  the  colonists,  notwith- 
standing the  growing  popularity  of  the  action  of  ejectment.^  In  several  states 
they  survived  the  Revolution.  In  one  or  two  states  they  appeared  for  the  first 
time  in  actual  use  even  this  side  of  the  year  1800.^^  In  more  recent  years  the 
writs  of  entry  as  such  have  for  the  most  part  disappeared  from  the  working  sys- 
tems of  American  procedure.  Occasionally  they  have  been  abolished  by  the 
express  declaration  of  the  legislature.^^  In  many  states,  especially  those  of  the 
west,  the  writs  of  entry  have  never  been  recognized  as  a  part  of  the  existing 
procedure,  the  action  of  ejectment  having  silently  taken  the  place  of  all  real 


5.  3  Blackstone  Comm.  183,  where  it  is 
said :  "  It  were,  therefore,  endless  to  recount 
all  the  several  divisions  of  writs  of  entry, 
which  the  different  circumstances  of  the  re- 
spective demandants  may  require,  and  which 
are  furnished  by  the  laws  of  England:  being 
plainly  and  clearly  chalked  out  in  that  most 
ancient  and  highly  venerable  collection  of  le- 
gal forms,  the  registrum  omnium  brevium." 

6.  "When  once  it  [the  action  of  eject- 
ment] was  allowed,  notwithstanding  all  the 
complaints  of  Coke  and  his  contemporary 
judges,  it  became  universally  followed,  and 
is  now  [i.  e.  about  the  year  1772]  so  estab- 
lished, and  the  higher  actions  so  much  out 
of  usCj  that  I  question  whether  there  is  a 
lawyer  living  who  would  be  able,  without  a 
great  deal  of  study,  to  conduct  a  cause  in  one 
of  these  antiquated  real  actions."  Sullivan 
Lectures,  lect.  40.    And  see  1  Am.  Jur.  189. 

7.  St.  3  &  4  Wm.  IV,  c.  27,  §  3(5. 

8.  See  Witherow  v.  Keller,  11  Serg.  &  R. 
(Pa.)  271. 

9.  See  Jackson  Real  Act.  passim;  3  Am. 
Jur.  65;  2  Am.  Jur.  181.  It  has  been  sug- 
gested as  one  cause  of  this  survival  that  the 
puritan  nature  could  not  tolerate  the  series 
of  fictions  in  ejectment. 

10.  In  the  year  1824  a  writ  of  entry  sur 
disseisin  came  for  the  first  time  before  the 
supreme  court  of  Pennsylvania,  in  Witherow 
V.  Keller,  11  Serg.  &  R.  (Pa.)  271,  272.  The 
majority  of  the  court  were  of  the  opinion 
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that  the  action  lay  in  Pennsylvania.  Said 
Tilghman,  C.  J.,  delivering  the  opinion :  "  The 
main  argument  against  this  action  is,  that 
this  is  the  first  instance  of  its  having  been 
brought.  ...  As  to  the  inference  which  is 
attempted  to  be  drawn  from  the  circumstance, 
...  I  do  not  think  it  well  founded.  The 
first  settlers  of  Pennsylvania  brought  with 
them  the  common  law,  in  general,  except 
such  parts  thereof  as  were  unfit  for  colonies. 
It  might  be  expected,  that  in  a  young  coun- 
try, many  years  might  elapse  before  there 
would  be  a  necessity  to  make  use  of  all  tlie 
forms  of  action  in  practice  in  an  old  country, 
far  advanced  in  arts,  commerce,  and  civiliza- 
tion; accordingly,  we  find  that  such  has  been 
the  case.  The  action  of  ejectment,  being  the 
most  simple  and  convenient  for  the  trial  of 
titles  to  land,  is  almost  the  only  one  which 
has  been  used;  but  that  is  no  reason  for  ex- 
cluding all  other  actions;  some  of  which  may 
be  found,  in  particular  cases,  not  only  useful, 
but  necessary.  .  .  .  Even  if  the  writ  of  en- 
try had  never  been  used  before,  it  would  be 
no  answer  to  the  action,  to  say,  that  it  was 
the  first  of  the  kind.  We  have  several  in- 
stances of  writs  and  remedies,  known  to  the 
common  law,  and  never  introduced  into  prac- 
tice here,  till  since  our  independence." 

11.  So  in  Virginia,  by  the  code  of  1849 
(see  Va.  Code  (1873),  c.  131,  §  38),  the  ac- 
tion having  long  before  been  disused  m  that 
state.   4  Minor  Inst.  374. 
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actions.  As  the  law  of  procedure  now  stands  in  most  of  tlie  United  States  the 
possibility  of  the  writ  of  entry  as  a  distinct  form  of  common-law  action  has  dis- 
appeared before  the  modern  principle  of  one  form  of  civil  action  established  by 
the  codes/'^  On  the  other  hand  the  writs  of  entry  still  survive  as  a  distinct  form 
of  remedy  in  a  few  states.^^ 

D.  The  Writ  of  Entry  and  the  Cause  of  Action.  There  is  another  respect, 
however,  in  which  the  writ  of  entry  has  had  a  very  extensive  survival.  Its 
underlying  principle  finds  a  place  in  all  the  states  of  the  Union  which  look  to 
the  substantive  common  law  of  England.  The  writ  of  entry  was  itself  the  out- 
ward manifestation  of  a  definite  cause  of  action.^*  And  this  cause  of  action  has 
not  been  destroyed  by  mutation  in  the  law  of  procedure.  The  writ  of  entr}^  no 
longer  exists  as  a  distinct  form  of  action  in  any  of  the  states  which  have  adopted 
the  principle  of  the  one  form  of  action,  the  "code  states"  so  called,  but  the  cause 
of  action  which  was  defined  and  enforced  through  the  writ  of  entry  still  endures 
even  in  these  states.  When  such  a  cause  is  set  up  under  the  code,  the  civil  action 
is  in  substantial  effect  rather  nearer  akin  to  the  writ  of  entry  than  it  is  to  the 
common-law  action  of  ejectment. 

III.  NATURE  AND  SCOPE  OF  THE  REMEDY. 

A.  At  Common  Law — l.  In  General.  As  a  possessory  real  action,  the  writ 
of  entry  was  grounded  in  a  two-fold  distinction :  (1)  The  distinction  between 
possession  and  a  right  of  possession ;  (2)  the  distinction  between  a  right  of 
possession  and  a  mere  right  of  property.^^  For  instance  A,  the  owner  in  fee 
simple  of  a  tract  of  land,  is  in  actual  possession  of  it;  B,  who  has  no  right  what- 
ever to  the  land,  enters  upon  it,  ejects  A  m  et  armis  and  keeps  him  out  of 
possession  by  violence.  In  this  state  of  things  B  has  possession,  but  for  the  time 
being  he  has  as  against  A  no  right  of  possession.    A^ithin  a  certain  limited  time 


12.  So  notably  in  the  states  and  territories 
of  Arizona,  Arkansas,  California,  Colorado, 
Connecticut,  Idaho,  Indiana,  Iowa,  Kansas, 
Kentucky,  Minnesota,  Missouri,  Montana, 
Nebraska,  Nevada,  New  Mexico,  New  York, 
North  Carolina,  North  Dakota,  Ohio,  Okla- 
homa, Oregon,  South  Carolina,  South  Dakota, 
Utah,  Washington,  Wisconsin,  Wyoming. 

13.  Maine  for  instance  and  Massachusetts 
and  New  Hampshire;  but  the  survival  here  is 
with  such  radical  changes  in  the  substantial 
theory  of  the  remedy  that  it  is  properly  to 
be  classed  by  itself,  not  merely  as  a  survival 
in  name  rather  than  in  substance,  but  as  a 
statutory  writ  of  entry  peculiar  in  each  in- 
stance to  the  state  creating  it.  Even  in  the 
code  states  mentioned  above  (see  supra,  note 
12 ) ,  notwithstanding  their  adoption  of  the 
one  form  of  ci^  il  action,  it  is  of  course  pos- 
sible for  a  statutory  writ  of  entry  to  appear 
as  a  distinct  form  of  remedy,  under  the  guise 
of  a  special  proceeding  or  a  special  action; 
but  the  tendency  in  legislation  is  quite  the 
other  way. 

14.  So  marked  was  this  that  a  judgment 
against  plaintiff  in  a  writ  of  entry  was  no 
bar  to  his  claim  against  the  same  defendant 
for  the  same  land,  and  because  of  the  same 
occurrence,  if  asserted  through  a  writ  of 
right.  Ferrer's  Case,  6  Coke  la,  7h,  where  it 
is  said :  "  If  any  one  be  barred  by  judgment 
in  any  renl  action  of  the  seisin  of  his  an- 
cestor or  of  his  own  possession  he  may  have  a 
writ  of  right,  in  which  the  matter  shall  be 


tried  and  determined  again."  And  compare 
Outram  v.  Moorewood,  3  East  345,  357,  7  Rev. 
Rep.  473. 

The  strictly  possessory  character  of  the 
writ  of  entry  is  illustrated  in  2  Pollock  &  M. 
Hist.  Eng.  L.  67,  74. 

15.  "  From  habit,  and  as  a  matter  of  con- 
venience, we  ordinarily  speak  of  the  action, 
in  a  general  sense,  as  an  action  of  ejectment. 
This  is  well  enough,  so  long  as  we  do  not 
suffer  ourselves  to  be  misled  by  confounding 
the  action  to  recover  real  estate  in  use  in 
this  State,  with  the  action  of  ejectment  at 
common  law,  and  as  a  consequence  embarrass 
ourselves  by  attempting  to  apply  the  rules 
of  law  peculiar  to  the  latter  action  to  the 
former.  Technically,  and  substantially,  we 
have  no  action  of  ejectment.  The  forms  con- 
stitute the  substance  of  that  action  at  com- 
mon law.  True,  practically,  the  possession 
of  the  land  was  recovered.  But  this  was 
equally  true  of  the  writ  of  entry,  and  an 
assize.  All  these  were  possessory  actions 
merely.  And  there  would  be  just  as  much 
propriet}^  in  calling  our  action  to  recover  the 
possession  of  land  a  writ  of  entry,  or  an  as- 
size, as  an  ejectment.  The  pleadings  are 
more  nearly  assimilated  to  the  pleadings  in 
a  writ  of  entry,  or  an  assize,  than  to  the 
pleadings  in  an  action  of  ejectment."  Caper- 
ton  V.  Schmidt,  26  Cal.  479,  496,  85  Am.  Dec. 
187. 

16.  For  this  distinction  see  Bacon  Abr.  tit. 
"Actions  in  General,"  A. 
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A  had  a  right,  in  the  early  common  law,  to  return  and  peaceably  but  summarily 
take  possession  of  his  land  without  invoking  the  aid  of  the  courts.^'''  But  the 
period  within  which  this  extrajudicial  remedy  could  be  used  was  very  short.^^  If 
A  did  not  act  within  this  period  B's  possession  grew  into  a  right  of  possession. 
Because  of  his  delay  A's  right  of  entry  has  "  tolled."  B's  possession,  althougli 
unlawful  in  its  origin,  has  generated  a  kind  of  title.  He  has  now  not  only  a  bare 
possession,  which  may  be  destroyed  by  a  bare  entry,  but  also  2i  jprima  facie  right 
of  possession.  But  while  A  has  lost  both  possession  and  this  jjri7na  facie  riglit 
of  possession,  he  still  has  rights  which  may  be  enforced  through  the  orderly  course 
of  the  law.  He  has  the  actual  right  of  possession  ;  he  has  also  the  mere  right  of 
property .^^  For  the  enforcement  of  the  mere  right  of  property  the  common  law 
furnished  the  proprietary  action  known  as  the  writ  of  right.^^  For  the  enforce- 
ment of  the  right  of  possession  the  common  law  furnished  a  series  of  possessory 
actions,  of  which  the  writ  of  entry  was  the  oldest  and  the  most  complex.^ 

2.  In  What  Way  the  Writ  of  Entry  Was  Possessory.  Although  possessor}^ 
rather  than  proprietary  at  common  law,  the  writ  of  entry  was  not  possessory  in 
the  sense  that  its  cardinal  fact  was  a  direct  violation  of  plaintiff's  possession  of  the 
freehold.  This  was  the  characteristic  of  the  writs  of  assize.  The  writ  of  enti-y, 
in  its  historic  form,  was  possessory  in  the  sense  that  the  scope  of  both  claim  and 
defense  under  it  were  limited  to  the  entry  which  plaintitf  alleged  that  defendant 
had  made  upon  the  land.  The  vital  question  was  whether  defendant  had  entered 
as  plaintiii  alleged.  This  entry  plaintiff  must  prove  or  fail  in  his  action.  On  the 
other  hand  defendant  could  not  in  the  writ  of  entry  rely  upon  a  higher  right ;  lie 
must  answer  to  the  entry  charged  against  him.  It  might  be  that  lie  had  indeed 
made  an  unlawful  entry  as  alleged,  but  that  he  possessed  from  other  sources  the 


17.  3  Blackstone  Comm.  5,  175  et  seq.; 
2  Pollock  &  M.  Hist.  Eng.  L.  49. 

18.  It  was  apparently  four  days  according 
to  Bracton's  count  if  A  was  present  on  the 
land  when  B  wrongfully  took  possession;  it 
might  run  to  fifteen  days  if  A  was  then  ab- 
sent. Maitland  "  The  Beatitude  of  Seisin," 
4  L.  Q.  Rev.  29. 

19.  It  might  be  tolled  also  by  other  things 
than  the  lapse  of  time  —  as  by  B's  death  in 
possession  of  the  land,  and  its  descent  to  hia 
heir.  "  If  B,  the  wrongdoer,  dies  seised  of 
the  lands,  then  B's  heir  advances  one  step 
farther  towards  a  good  title :  he  hath  not  only 
a  bare  possession,  but  also  an  apparent  jus 
possessionis,  or  right  of  possession.  For  the 
law  presumes  that  the  possession  which  is 
transmitted  from  the  ancestor  to  the  heir,  is 
a  rightful  possession  until  the  contrary  be 
shewn;  and  therefore  the  mere  entry  of  A  is 
not  allowed  to  evict  the  heir  of  B;  but  A  is 
driven  to  his  action  at  law  to  remove  the  pos- 
session of  the  heir,  though  his  entry  alone 
would  have  dispossessed  the  ancestor."  3 
Blackstone  Comm.  177. 

20.  3  Blackstone  Comm.  180.  The  mere 
right  of  property,  however,  need  not  be  in 
him  who  has  been  dispossessed.  "  The  right 
of  possession  [i.  e.  the  actual  right  of  pos- 
session], (though  it  carries  with  it  a  strong 
presumption)  is  not  always  conclusive  evi- 
dence of  the  right  of  property,  which  may 
still  subsist  in  another  man.  For,  as  one 
man  may  have  the  possession,  and  another 
the  right  of  possession,  which  is  recovered 
by  these  possessory  actions;  so  one  man  may 
have  the  right  of  possession,  and  so  not  be 
liable  to  eviction  by  any  possessory  action, 
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and  another  may  have  the  right  of  property, 
which  cannot  be  otherwise  asserted  than  by 
the  great  and  final  remedy  of  a  writ  of  right, 
or  such  correspondent  writs  as  are  in  the 
nature  of  a  writ  of  right."  3  Blackstone 
Comm.  190.  And  see  2  Pollock  &  M.  Hist. 
Eng.  L.  74.  Compare  also  Maitland  "  The 
Beatitude  of  Seisin,"  4  L.  Q.  Rev.  286,  where 
it  is  said :  "  Does  the  law  protect  possession 
against  property?  If  we  ask  this  question  in 
Bracton's  day,  the  answer  must  be :  *  Yes, 
it  protects  possession,  untitled  and  even 
vicious  possession;  if  O,  the  owner,  has  been 
ousted  by  P,  he  must  re-eject  P  at  once  or 
not  at  all;  should  he  do  so  after  a  brief  de- 
lay, then  P  will  bring  the  Novel  Disseisin 
against  him  and  will  be  put  back  into  pos- 
session.' But  if  we  ask  the  question  in  the 
days  of  Littleton,  the  answer  must  be :  *  No, 
the  common  law  does  not  protect  possession 
against  ownership,  except  in  these  compara- 
tively rare  cases  in  which  there  has  been  a 
descent  cast  or  a  discontinuance  —  one  of 
those  acts  in  the  law  (their  number  is  very 
small)  w^hich  have  the  effect  of  tolling  an 
entry.' "  This  doctrine  that  descent  tolled 
entry  held  its  place  in  English  law  until 
Jan.  1,  1834.  St.  3  &  4  Wni.  IV,  c.  27,  S  59. 
It  appears  to  have  continued  in  Massachu- 
setts, as  modified  by  32  Hen.  VIII,  c.  28.  §  6, 
until  1836,  and  in  Vermont  nnd  New  York 
until  1839.  See  Maitland  "  The  Beatitude  of 
Seisin,"  4  L.  Q.  Rev.  290  note.  Compare  Em- 
erson V.  Thompson,  2  Pick.  (Miss.)  47*^. 

21.  3  BlRckstone  Comm.  190;  2  Pollock 
&  M.  Hist.  Eng.  L.  6?,  74. 

22.  3  Blackstone  Comm.  179-180  et  seq.; 
2  Pollock  &  M.  Hist.  Eng.  L.  74. 
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better  ultimate  right  to  the  land ;  but  if  so  he  was  precluded  from  relying  upon 
this  ultimate  right  in  the  writ  of  entry.  If  he  would  assert  it  he  must  resort  to 
the  writ  of  right.  In  other  words  the  writ  of  entry  was  possessory  at  common 
law  in  that  it  left  open  the  question  as  to  the  ultimate  or  proprietary  right  to  the 
freehold.  The  vanquished  defendant  in  a  writ  of  entry  might  be  a  victorious 
plaintiff  in  a  writ  of  right.^^ 

3.  Nomenclature.  As  in  other  real  actions  the  claimant  of  the  freehold  was 
commonly  designated  in  the  writ  of  entry  as  the  demandant ;  the  adverse  holder 
of  the  land  was  commonly  known  as  the  tenant.  In  late  cases  the  former  often 
became  plaintiff,  the  latter  defendant.  The  demandant's  statement  of  his  claim 
was  properly  a  "count,"  but  in  later  cases  acquires  the  name  of  declaration." 

B.  Under  Modern  Statutes  —  1.  In  General.  The  common-law  differentia- 
tion in  the  writ  of  entry  survived  in  several  American  states  for  many  years.^^ 
But  where  the  writ  of  entry  now  exists  as  a  distinct  form  of  remedy,  tlie  law 
bearing  upon  it  has  for  the  most  part  been  reduced  to  statutory  provisions  which 
at  once  widen  its  scope  and  simplify  its  procedure.^^ 

2.  Leading  Characteristics  of  the  Statutory  Writ  of  Entry.  The  result  of 
these  enactments  is  to  make  the  existing  writ  of  entry  in  most  of  its  features  a 
local  statutory  action.  Its  details  vary  somewhat  in  the  different  statutes,  but  in 
the  main  this  statutory  writ  of  entry  has  the  following  characteristics.  It  is  no 
longer  a  group  of  possessory  real  actions,  but  the  name  of  a  distinct  form  of 
mixed  action.^*"  It  looks  to  the  recovery  of  any  estate  in  fee  simple,  fee  tail,  or  for 
life,  from  any  one  in  possession  thereof,  irrespective  of  the  manner  of  his  original 
entry.^  It  goes  to  the  recovery  of  all  the  land  described  in  the  writ  or  of  any 
specific  part  of  it.  It  permits  the  recovery  not  merely  of  the  land  itself,  but  of 
its  rents  and  profits,^^  as  against  the  occupant,  and  of  betterments,^  as  against  the 
claimant.  Its  procedure  has  been  simplified  with  a  view  to  trying  the  whole  title 
as  between  the  parties  litigant.^^  As  a  remedy  for  the  trial  of  title  to  land,  the 
statutory  writ  of  entry  is  to  be  distinguished  from  the  strictly  possessory  remedy 
of  modern  legislation,  the  civil  action  or  proceeding  for  forcible  entry  and 
detainer.^^    So  too   the  leading  characteristics  of  the  statutory  writ  of  entry 


23.  3  Blackstone  Comm.  185  ei  seq. %  Pol- 
lock &  M.  Hist.  Eng.  L.  46,  74.  In  this  con- 
nection see  also  2  Pollock  &  M.  Hist.  Eng. 
L.  passim. 

Writ  of  entry  compared  with  assize  see 
Sherman  v.  Dilley,  3  Nev.  21,  26  [quoting  5 
Chitty  Bl.  Comm.  184]. 

24.  See  3  Blackstone  Comm.  180  et  seq. ; 
and  infra,  X,  B,  1. 

25.  It  is  reflected  in  a  considerable  body  of 
older  cases  from  the  courts  of  Maine,  Mas- 
sachusetts, and  New  Hampshire,  and  in  oc- 
casional cases  from  a  few  other  states,  Ala- 
bama for  instance  and  Pennsylvania. 

Alabama. —  Lyon  v.  Mottuse,  19  Ala,  463. 
Maine. —  Bussey  v.  Grant,  20  Me.  281. 
Massachusetts. —  Wells  v.  Prince,  4  Mass. 
64. 

New  Hampshire. — Potter  v.  Baker,  19  N.  H. 
166. 

Pennsylvania. —  Witherow  v.  Keller,  11 
Serg.  &  R.  271. 

See  18  Cent.  Dig.  tit.  "Entry,  Writ  of," 
§  1  seq. 

26.  See  in  particular  the  partial  codifica- 
tion of  the  writ  of  entry  in  Me.  Rev,  St. 
(1903)  c.  106,  §§  1-46;  Mass.  Rev.  Laws 
(1902),  c.  179,  §§  1-43.'  This  tendency,  how- 
ever, began  in  the  courts.  Tappan  v.  Tappan, 
36  N.  H.  98. 


27.  See  supra,  II;  infra,  V. 

28.  See  infra,  V. 

29.  See  infra,  V,  D. 

30.  See  infra,  V,  E, 

31.  Croacher  v.  Oesting,  143  Mass.  195,  9 
N.  E.  532,  where  it  is  said  that  the  pita  of 
nul  disseisin  "puts  the  whole  title  in  issue; 
the  tenant  can  maintain  the  issue,  either 
upon  the  failure  of  the  demandant  to  show 
title  in  himself,  or  by  evidence  oi  title  in 
the  tenant."  And  see  Me.  Rev.  St,  (1903) 
c.  106;  Mass.  Rev,  Laws  (1902),  c,  179. 

32.  See,  generally.  Forcible  Entry  and 
Detainer.  And  see  Lecatt  v.  Stewart,  2 
Stew.  (Ala.)  474;  Potts  v.  Magnes,  17  Colo. 
364,  365,  30  Pac.  58  ("in  actions  of  forcible 
entry  and  detainer,  the  gist  of  the  controversy 
depends  upon  possession.  .  .  .  The  owner- 
ship of  the  premises  is  not  involved  and  title 
cannot  be  tried")  ;  White  v.  Bailey,  14  Conn. 
271;  Dutton  v.  Tracy,  4  Conn.  79;  Shoudy  ?•. 
School  Directors,  32  111.  290;  Walker  v. 
Sharpe,  14  Allen  (Mass.)  43;  Green  v.  Tour- 
tellott,  11  Cush.  (Mass.)  227;  Fuhr  v.  Denn, 
26  Mo.  116,  69  Am.  Dec.  484;  Sitton  r.  Snpp, 
62  Mo.  App.  197  ;  Craig  v.  Donnelly.  28  Mo. 
App,  342 ;  Barnes  v.  Nicholson,  2  K  J.  L. 
326;  Kelly  v.  Sheehv,  60  How.  Pr.  (N.  Y.) 
439;  Eastman  v.  White,  3  Pinn,  (Wis,)  180, 
3  ChandL  (Wis.)  196. 
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distinguish  it  as  a  remedy  from  the  action  of  ejectment  in  its  modern  form  as 
well  as  in  its  common-law  form.^^ 

IV.  THE  DISSEIZIN  IN  THE  WRIT  OF  ENTRY. 

A.  The  Importance  of  the  Fact  of  Disseizin — l.  At  Common  Law.  It 

was  characteristic  of  the  writ  of  entry  at  common  law  that  the  demandant 
declared  specilically  upon  a  disseizin  by  the  tenant.  The  action  in  its  original 
design  was  a  challenge  of  the  tenant's  possession  with  respect  to  a  certain  alleged 
disseizin.  As  in  the  writ  of  right  the  distinguishing  feature  was  the  averment  of 
seizin  in  the  demandant,  so  in  the  writ  of  entry  the  stress  lay  on  the  averment  of 
disseizin  by  the  tenant.^*  The  action  turned  upon  this  disseizin  as  its  cardinal 
fact.  A  failure  to  allege  seizin  in  the  demandant  was  not  necessarily  fatal,  if  his 
disseizin  by  the  tenant  was  alleged  and  proven.^^ 

2.  Under  Modern  Statutes.  This  characteristic  of  the  writ  of  entry  has  been 
materially  modihed  by  statute.  With  the  giving  way  of  the  differentiation  of 
common-law  pleading,  and  tJie  widening  of  the  scope  of  the  writ  of  entry,  the 
tendency  has  been  to  make  the  demandant's  estate  and  right  of  entry  the  cardinal 
fact  in  this  action,  as  it  was  formerly  in  the  writ  of  right.^^ 

B.  The  Nature  of  the  Disseizin  Sufficient  to  Support  a  Writ  of  Entry  — 
1.  In  General.  Notwithstanding  the  change  of  doctrine  noticed  above,  the  ques- 
tion what  constitutes  a  disseizin  within  the  scope  of  tlie  writ  of  entry  is  still  of 
practical  importance  in  our  law.  It  is  not  necessary  in  order  to  constitute  such 
an  ouster  or  disseizin  that  the  demandant  shall  have  been  actually  expelled  from 
the  land,  nor  is  it  necessary  that  the  tenant  should  have  actually  intended  to 
assert  an  adverse  title  or  that  the  demandant  should  have  had  actual  notice  of 
the  fact  of  disseizin.^^    On  the  other  hand  there  can  be  no  disseizin  either  by 


33.  .See,  generally,  Ejectment,.  15  Cyc.  1; 
and  infra,  V,  D.  A  devise  of  land  gave  a 
trustee  a  legal  estate  in  the  land  devised 
but  not  an  interest  in  fee.  It  was  held  that 
he  could  not  maintain  a  writ  of  entry  for 
the  premises,  but  could  maintain  a  writ  of 
ejectment.  Fay  v.  Taft,  12  Cush.  (Mass.) 
448,  453. 

For  the  older  difference  between  the  two 
remedies  see  Witherow  v.  Keller,  11  Serg,  &  R. 
(Pa.)  271,  274,  where  it  is  said:  "  By  laying 
down  a  sweeping  principle,  that  an  ejectment 
is  the  only  action  for  the  recovery  of  real 
property,  we  should,  in  my  opinion,  not  only 
transcend  the  powers  of  this  court,  but  throw 
away  a  treasure,  the  value  of  which  would  not 
be  fully  known  till  we  experienced  the  want  of 
it.  Cases  may  arise  in  which  an  ejectment 
would  not  be  an  adequate  remedy;  nay,  there 
are  rights,  at  this  moment  existing,  which,  in 
case  of  a  disseisin^  could  not  be  recovered  by 
an  ejectment:  such  are  rents,  commons  and 
all  incorporeal  hereditaments,  for  none  of 
which  an  ejectment  lies." 

The  two  actions  have  become  so  closely  re- 
lated, however,  that  the  writ  of  entry  under 
the  Massachusetts  doctrine  may  be  amended 
into  an  action  of  ejectment.  Fay  v.  Taft,  12 
Cush.  (Mass.)  448,  454. 

34.  Plummer  v.  Walker,  24  Me.  14.  And 
compare  dictum  in  Lyon  v.  Mottuse,  19  Ala. 
463. 

35.  "  This  declaration,  though  it  alleges 
no  seisin  in  the  demandant,  avers  that  he  was 
disseised  by  the  tenant.  Now  it  is  plain  that 
such  a  verdict  could  not  have  been  returned 


Avithout  proof  of  a  seisin  by  the  demand- 
ant, for  he  could  not  be  disseised  without 
having  been  seised;  and  no  court  could  have 
allowed,  nor  could  any  jury  have  agreed  in 
that  verdict,  unless  there  was  sufficient  evi- 
dence of  the  fact  without  proof  of  which  the 
demandant  could  not  have  advanced  a  step 
on  the  trial.  It  is  true  that  a  seisin  only  can 
be  inferred  from  the  declaration,  plea  and 
verdict,  and  that  the  case  is  still  left  destitute 
of  any  averment  or  even  implication  of  the 
nature  and  extent  of  the  seisin;  but  if  seised 
and  disseised,  the  demandant  is  entitled  to 
judgment,  and  it  may  be  a  subject  of  future 
inquiry  to  what  extent  this  judgment  will 
affirm  his  title;  if  only  to  a  freehold,  still  he 
is  entitled  to  be  reseised."  Ward  v.  Bar- 
tholomew, 23  Mass.  409,  413.  And  see  Lyon 
f.  Mottuse,  19  Ala.  463;  Elliot  v.  Heath,  6 
N.  H.  426. 

36.  Thus  under  the  Massachusetts  stat- 
utes it  is  not  necessary  in  order  to  maintain 
a  writ  of  entry  to  show  an  actual  wrongful 
dispossession  or  exclusion  of  the  demandant, 
or  an  adverse  possession  by  the  tenant,  but 
the  demandant  is  required  to  prove  only  that 
he  is  entitled  to  such  an  estate  as  he  claims, 
and  that  he  has  a  right  of  entry;  and  if  he 
proves  such  estate  and  right  of  entry  he  can 
recover,  unless  the  tenant  proves  a  better 
title  in  himself.  Twomey  'C.  Linnehan,  161 
Mass.  91,  36  N.  E.  590. 

37.  Allen  r.  Holton,  20  Pick.  (Mass.) 
458. 

38.  Poignard  %.  Smith,  6  Pick.  (Mass.) 
172. 
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mere  words,  however  formally  or  definitely  asserting  an  adverse  title,*^^  or  by  mere 
possession,  however  open."^  There  must  be  in  some  form  an  actual  occupation 
or  possession  of  the  land  by  defendant,  the  "tenant,"  and  this  possession  must  be 
characterized  by  one  or  tlie  other  of  these  two  things :  (1)  It  must  be  coupled 
with  an  actual  claim  of  title  adverse  to  the  demandant's  title ;  or  (2)  it  must  be 
accompanied  by  some  act  which  in  the  eye  of  the  law  is  in  derogation  of  the 
demandant's  ownership.^^ 

2.  What  Is  Not  a  Disseizin  —  a.  Naked  Words  Are  No  Disseizin.  A  deed  to  land, 
however  clearly  adverse  to  the  demandant's  title,  and  although  formally  delivered 
between  the  parties,  does  not  "per  se  create  a  disseizin  ;  nor  did  the  recording  of 
the  deed,  or  an  avowed  claim  of  title  under  the  deed,  affect  the  principle.  The 
grantee  must  in  some  form  enter  upon  the  land."*^ 

b.  Naked  Possession  Is  No  Disseizin.  On  the  other  hand  the  fact  that  the 
tenant  is  in  actual  possession  does  not  per  se  amount  to  a  disseizin  of  the  adverse 
demandant.  It  must  appear  that  the  possession,  if  not  itself  under  an  adverse 
claim  of  title,  was  yet  wrongful,  as  being  in  derogation  of  the  demandant's 
ownership, 


39.  Favour  v.  Sargent,  6  Pick.  (Mass.)  5. 
See  infra,  IV,  B,  2,  a. 

40.  Draper  v.  Monroe,  18  R.  I.  398,  28  Atl. 
340.    See  infra,  IV,  B,  2,  b. 

41.  Towle  V.  Ayer,  8  N.  H.  57;  and  cases 
cited  infra,  note  42  et  seq. 

42.  C  conveys  A's  land  ta  B.  A  enters 
upon  the  land.  Afterward  A  asks  B  what  he 
intends  to  do  with  respect  to  the  land  claimed 
under  his  deed  from  S.  B  replied  that  he  had 
bought  the  land  and  intended  to  hold  it.  But 
it  did  not  appear  that  B  had  at  any  time 
after  A's  entry  been  upon  the  land,  or  done 
anything  except  to  declare  that  he  intended 
to  hoiild  it.  There  has  been  no  disseizin  of 
A  by  B.    Towle  v.  Ayer,  8  N.  H.  57. 

Without  actual  occupation  of  some  portion 
of  the  premises  by  the  grantee  under  a  re- 
corded deed  the  real  owner  is  not  disseized 
thereby.  Putnam  Free  School  v.  Fisher,  38 
Me.  324. 

To  a  plea  of  disclaimer  in  a  writ  of  entry 
the  demandant  replied  that  at  the  time  of  the 
purchase  of  the  writ  the  tenant  claimed  to 
have  title  by  virtue  of  a  deed  from  a  col- 
lector of  taxes;  upon  a  special  demurrer,  be- 
cause it  was  not  alleged  that  the  tenant  ever 
had  possession,  the  replication  was  adjudged 
had.  Favour  v.  Sargent,  6  Pick.  (Mass.)  5. 
And  see  Field  v.  Hawley,  126  Mass.  327. 

The  principle  holds  in"  the  giving  of  a  mort- 
gage.—  When  the  mortgagor  is  in  possession 
of  the  land  belonging  to  another  but  his  pos- 
session is  not  adverse,  the  fact  that  he  mort- 
gages the  land  will  not  per  se  work  a  dis- 
seizin; the  mortgagee  must  enter  under  the 
mortgage.  W  entered  undei  C  who  pretended 
that  he  owned  the  land;  the  land  really  be- 
longed to  J ;  when  W  learned  this  he  recog- 
nized J's  title  and  agreed  to  buy  the  land  of 
him,  and  so  continued  on  the  land ;  afterward 
W  mortgaged  the  land  to  a  stranger;  the 
latter  never  entered  into  the  actual  and  open 
possession  of  any  part  of  the  land.  There 
was  no  disseizin  because  of  the  mortgage. 
Peters  r.  Foss,  5  Me.  182. 

43.  B  occupies  a  vacant  lot  belonging  to 
A;  if  there  is  nothing  to  show  that  the  occu- 


pation was  adverse  to  A,  there  is  no  disseizin. 
Draper  i\  Monroe,  18  R.  I.  398,  28  Atl.  340. 
Compare  Glezen  v.  Haskins,  23  R.  I.  601,  605, 
51  Atl.  219.  A  allows  himself  to  remain  dis- 
seized of  his  land;  B  goes  upon  it,  without 
having  or  claiming  a  freehold;  his  possession 
does  not  permit  him  to  be  charged  as  a  dis- 
seizor and  tenant  of  the  freehold,  until  he 
has  had  notice  in  some  form  of  B's  claim  and 
opportunity  to  yield  to  it.  See  Tappan  v. 
Tappan,  36  N.  H.  98,  118.  So,  where  one  held 
a  title  bond  from  the  owners  of  the  land, 
conditioned  to  make  him  a  conveyance  on  his 
payment  of  a  certain  sum  of  money  for  which 
he  has  given  his  promissory  notes  payable 
on  demand,  and  to  permit  him  to  take  the 
profits  until  such  conveyance,  the  fact  that 
he  is  in  actual  possession  taking  the  profits, 
but  without  having  paid  any  money  or  taken 
up  his  promissory  notes,  does  not  authorize 
a  writ  of  entry  against  him.  Township  No.  6 
1-.  McFarland,  12  Mass.  325,  327.  "  It  is 
true,"  said  the  court,  "  that  McFarland  [the 
tenant]  was  in  possession  of  the  premises. 
But,  as  he  did  not  acquire  that  possession  by 
ousting  the  present  demandants,  they  were 
bound  to  inquire  how  he  first  entered.  This 
would  be  necessary  to  enable  them  to  declare 
rightly,  even  if  he  had  acquired  a  freehold 
estate.  It  is  also  necessary,  in  order  to  ascer- 
tain whether  he  is  liable  to  their  action  at 
all."  The  practical  bearing  of  this  is  illus- 
trated in  the  suggestion  of  the  court  that 
"  if  the  demandants  have  not  lost  their  right 
of  entry,  they  may  save  themselves  this 
trouble,  hy  making  an  actual  entry  on  the 
person  whom  they  find  in  possession.  If  then 
he  should  abandon  the  premises  to  them,  they 
will  have  attained  all  the  objects  of  a  suit. 
If  he  resists  and  ousts  them,  they  may  then 
maintain  their  action  against  him  on  that 
ouster  and  disseizin."  See  also  Rickard  v. 
Williams,  7  Wheat.  (U.  S.)  59,  5  L.  ed.  398. 

Under  Mass.  Rev.  St.  c.  loi,  §  7,  a  writ  of 
entry  may  be  maintained  against  a  tenant 
at  will  who  refuses  to  surrender  the  prem- 
ises on  demand.  Dolby  v.  Miller,  2  Gray 
(Mass.)  135. 

[IV,  B,  2,  b] 
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C.  Kinds  of  Disseizin —  l.  In  the  Early  Common  Law  —  *•  Actual  Disseizin." 

At  the  outset  there  was  but  one  kind  of  disseizin  recognized  in  Englisli  law  — 
that  rudimentary  disseizin  whicli  is  characterized  by  an  actual  ex])ulsion  in  fact.^ 

2.  In  the  Matured  Common  Law  —  a.  In  General.  But  the  theory  of  the  com- 
mon law  early  grew  beyond  this  narrow  view.  Actual  disseizin  came  to  include 
a  constructive  disseizin,  that  which  arose  from  possession  without  actual  expulsion, 
but  under  an  adverse  claim  of  title.  And  to  this  "  actual"  disseizin  in  both  its 
forms  there  was  added  in  time  the  disseizin  by  election.^^ 

b.  Actual  Disseizin  —  (i)  Disseizin  Through  Corporeal  Eviction.  In  its 
rudimentary  form  actual  disseizin  takes  effect  in  corporeal  eviction  from  the 
land.^« 

(ii)  Disseizin  Through  Entry  Under  Adverse  Title.  Actual  disseizin, 
however,  went  further  than  this.  If  B  holds  from  one  in  possession  a  deed  duly 
acknowledged,  delivered,  and  recorded,  any  act  of  entry  by  B  under  this  deed 
works  an  actual  disseizin,  to  the  extent  of  the  land  thus  purported  to  be  conveyed, 
of  all  who  claim  the  same  land  under  a  different  title ;  a  corporeal  eviction  is 
not  necessary.^'^ 

e.  Disseizin  by  Election.  The  notion  of  an  elective  disseizin  was  originally  a 
juridical  invention  for  the  sake  of  a  remedy."^  As  such  it  acquired  a  very  wide 
scope.  Almost  any  interference  with  the  possession  of  the  land  in  derogation  of 
the  rights  of  the  true  owner  came  to  be  regarded  as  a  disseizin  if  he  chose  so  to 
consider  it.^^    Although  one  is  rightfully  on  land  not  his  own,  if  he  usurps  a 


44.  See  remarks  of  Perley,  C.  J.,  in  Tap- 
pan  V.  Tappan,  36  N.  H.  98,  112. 

45.  On  the  ancient  doctrine  of  disseizin  see 
Lord  Mansfield's  opinion  in  Taylor  v.  Horde, 

1  Burr.  60,  108.  See  also  Chancellor  Kent's 
remarks  in  Smith  v.  Burtis,  6  Johns.  ( N.  Y. ) 
197,  215,  5  Am.  Dec.  206;  Judge  Story's  re- 
marks in  Prescott  i*.  Nevers,  19  Fed.  Cas.  No. 

II,  390,  4  Mason  326,  329;  and  Chief  Justice 
Perley's  remarks  in  Tappan  v.  Tappan,  36 
N.  H.  98,  108. 

46.  B,  having  no  deed  or  other  color  of 
title,  enters  upon  the  land  and  actually  turns 
the  owner  out  of  possession,  or  being  in  pos- 
session actually  keeps  the  owner  out  of  pos- 
session; the  disseizin  is  actual  to  the  extent 
of  B's  occupation.  Riley  v.  Jameson,  3  N.  H. 
23,  14  Am.  Dec.  325;  Wendell  v.  Blanchard, 

2  N.  H.  456. 

47.  Warren  v.  Childs,  11  Mass.  222;  Hig- 
bee  V.  Rice,  5  Mass.  344,  4  Am.  Dec.  63. 

48.  Nature  of  disseizin  by  election. — 
*'  Though  the  term  '  disseisin '  used,  happens 
to  be  the  same;  the  thing  signified  by  that 
word,  as  applied  to  the  two  cases  of  actual 
disseisin  or  disseisin  by  election,  is  very  differ- 
ent. This  distinction  of  disseisin  at  election, 
is  made  in  the  case  of  Blunden  v.  Baugh,  Cro. 
Car.  302.  .  .  .  The  three  Judges,  with  whom 
agreed  the  four  Judges  of  the  Common  Pleas, 
argued  and  held,  '  That  the  lessee  for  years 
of  the  tenant  at  will,  was  a  disseisor  at  the 
election  of  the  original  lessor,  for  the  sake  of 
his  remedy.'  "    Taylor  v.  Horde,  1  Burr.  60, 

III,  per  Lord  Mansfield.  "There  is,  then, 
an  actual  disseizin  whenever  one  man  wrong- 
fully enters  upon  the  land  of  another,  with 
intent  to  usurp  the  possession,  and  retaining 
the  possession  actually  turns  the  owner  out, 
or  at  least  keeps  him  out.  But  there  is  an- 
other species  of  disseizin,  called  a  disseizin  by 

[IV,  C,  1] 


election ;  whicli  is  a  very  different  thing  from 
an  actual  disseizin.  The  distinction  between 
a  disseizin  by  election  and  disseizin  in  fact, 
was  taken  originally  for  the  benefit  of  the 
owner  of  the  land,  and  in  order  to  extend  to 
him  in  certain  cases  the  remedy  by  assize. 
And  it  is  still  continued  with  us  to  enable 
the  owner,  whenever  any  trespass  or  injury 
is  done  to  his  real  estate  in  derogation  of  his 
right,  or  whenever  there  is  any  obstruction 
to  his  full  enjoyment  of  his  lands,  tenements 
or  hereditaments,  to  settle  his  title  with  the 
wrong  doer  in  a  writ  of  entry.  By  a  dis- 
seizin at  the  election  of  a  party  is  not  to  be 
understood  an  act  which  in  itself  is  a  dis- 
seizin, but  which  the  party  supposed  to  be 
disseized  may  if  he  pleases  consider  as  not 
amounting  to  a  disseizin:  On  the  contrary, 
an  act  which  is  capable  of  being  made  a  dis- 
seizin by  election  is  no  disseizin  till  the 
party  in  question  by  his  election  makes  it 
such."  Towle  v.  Ayer,  8  N.  H.  57,  60,  per 
Richardson,  C.  J.  And  see  Pollock  &  W. 
Possession,  §  15,  where  it  is  said:  "An  act 
of  '-disseisin  at  election,'  if  the  right  owner 
did  not  elect  to  be  disseised,  was  no  dis- 
seisin at  all  and  the  de  facto  possession  was 
said  to  be  non-adverse.  This  distinction  was 
founded  on  a  principle  quite  intelligible  in 
itself,  namely,  that  a  person  who  is  lawfully 
in  possession  for  a  limited  estate  or  interest 
cannot  change  the  character  of  his  own  pos- 
session to  the  detriment  of  the  true  o-sMier. 
A  tenant  for  years  could  not  make  himself 
a  disseisor,  for  the  same  reason  that  a  bailee 
could  not  make  himself  a  trespasser  by  as- 
portation in  respect  to  the  subject  of  the 
bailment." 

49.  An  enumeration  of  cases  in  which  an 
owner  was  permitted  to  consider  himself  as 
disseized,  although  not  actually  turned  out  of 
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dominion  over  it,  or  claims  in  it  an  estate  which  is  inconsistent  witli  tlie  riglits  of 
t  lie  true  owner,  whether  tliis  be  done  bywords  or  by  acts,  the  owner  may  elect  to 
consider  it  a  disseizin.^"  Tlie  doctrine  found  a  special  application  at  common  law 
when  the  tenant  claimed  less  than  a  freehold.  Strictly  a  writ  of  entry  lay  only 
against  a  freehold  tenant ;  but  if  the  true  owner's  possession  was  opposed  by  a 
tenant  for  years  or  at  will,  the  latter,  it  was  held,  could  not  qualify  his  own 
wrong,  but  for  the  sake  of  the  owner's  remedy  would  be  regarded  as  a  disseizor 
in  fee.^^ 

3.  In  the  Modern  Law,  Common  and  Statutory  —  a.  The  Elasticity  of  the  Term. 

The  practical  importance  of  the  theory  of  an  elective  disseizin  as  a  procedural 


the  freehold,  may  be  found  in  Booth  Real 
Act.  285,  286 ;  Coke  Litt.  256& ;  Comyns  Dig. 
tit.  "Seisin;"  Viner  Abr.  tit.  "Disseisin." 
And  compare  Mass.  Rev.  Laws  (1902),  c.  179. 

50.  Instances  of  disseizin  by  election. —  In 
the  historic  case  of  Blunden  v.  Baugh,  Cro. 
Car.  302,  the  facts  were  these:  A  father, 
Ibeing  seized  of  an  estate,  permitted  his  son 
to  enter  into  the  lands  and  occupy  them  as  a 
tenant  at  will ;  the  son  afterward  leased  the 
land  by  indenture  for  twenty-five  years,  ren- 
dering rent;  there  was  no  actual  disseizin, 
but  this  demise,  it  was  held,  might  be  con- 
strued at  the  father's  option  as  a  disseizin  or 
as  not  a  disseizin.  A  goes  upon  the  land  and 
requests  B,  who  resided  in  the  family  of  R  on 
the  land,  to  surrender  the  possession ;  B  re- 
plies that  she  has  no  possession  to  surren- 
der; but  she  continues  to  remain  upon  the 
land.  A  may  elect  to  consider  B's  act  of 
remaining  as  a  disseizin.  Walker  v.  Wilson, 
4  N.  H.  217.  In  order  to  protect  a  crop  on 
his  own  land  B  fenced  in  a  part  of  A's  land ; 
B  also  cut  a  tree  and  brush-wood  on  the  land 
thus  fenced  in;  but  B  had  no  intention  to 
claim  title  to  this  land,  or  to  exclude  A  from 
it;  there  has  been  no  actual  disseizin,  but  A 
may  elect  to  consider  himself  disseized.  Al- 
len V.  Holton,  20  Pick.  (Mass.)  458,  466. 
The  case  just  given,  Allen  v.  Holton,  supra, 
is  a  typical  aspect  of  disseizin  by  election. 
Its  nature  and  the  reason  for  it  appear  more 
clearly  in  the  opinion  of  Wilde,  J.,  speaking 
for  the  court :  "  There  was  a  small  piece 
of  land  disclaimed  by  the  tenant  [the  defend- 
ant], which  adjoined  the  part  claimed,  in  a 
corner  between  the  road  and  the  river;  and 
there  was  evidence  tending  to  show  that  a 
fence  was  made  from  the  road  to  the  river  for 
the  purpose  of  protecting  the  crop  on  the 
tenant's  land;  so  that  in  fact  this  piece  was 
inclosed  by  the  fence  with  the  land  of  the 
tenant.  This  fence  was  erected  by  persons 
in  the  employment  of  the  tenant;  and  there 
was  evidence  tending  to  show  that  the  ten- 
ant, and  those  in  his  employment,  had  cut  a 
tree  and  some  brush  upon  this  piece.  .  .  . 
The  jury  should  have  been  instructed,  that 
upon  the  facts  proved,  the  demandant  had 
a  right  to  elect  to  consider  himself  disseised 
for  the  sake  of  his  remedy,  although  no  ac- 
tual disseisin  was  proved.  Almost  every  in- 
jury which  can  be  done  to  real  estate  may  en- 
title a  party  to  recover  in  a  writ  of  entry, 
if  he  will  admit  himself  to  be  disseised. 
Varick  v.  Jackson,  2  Wend.  (N.  Y.)  166,  177, 
19  Am.  Dec.  571.    To  a  plea  of  disclaimer 


or  non-tenure  it  is  a  sufficient  reply,  that  the 
tenant  was  at  the  commencement  of  the  ac- 
tion in  the  possession  of  the  premises  dis- 
claimed. If  the  law  were  not  so,  a  party 
could  not  commence  an  action  to  recover  his 
lands  in  the  possession  of  another,  without 
exposing  himself  to  the  liability  to  pay  costs, 
if  the  tenant  should  disclaim,  unless  there 
had  been  an  actual  disseisin.  In  the  present 
case  the  tenant  was  clearly  in  possession  of 
the  part  of  the  premises  disclaimed,  and 
whether  he  intended  to  hold  it  adversely  to 
the  demandant's  claim,  or  merely  for  his  own 
convenience,  the  demandant  could  not  deter- 
mine, nor  is  it  materia!!."  But  it  does  ap- 
pear among  the  facts  of  the  case  that  the 
tenant's  possession  was  not  a  naked  posses- 
sion but  accompanied  by  acts  in  derogation 
of  the  demandant's  ownership  —  the  building 
of  a  fence,  the  cutting  of  timber. 

For  an  instance  of  what  is  not  such  a  dis- 
possession see  Searby  v.  Tottenham  R.  Co., 
L.  R.  5  Eq.  409.  And  compare  Pollock  &  W. 
Possession,  §  14. 

51.  S,  who  has  no  title  to  the  land,  leases 
it  for  three  years  to  B,  who  enters  and  begins 
a  building  upon  it.  A,  the  owner  of  the 
land,  enters,  declares  himself  the  owner,  and 
forbids  B  to  go  on  with  the  building,  A  may 
bring  a  writ  of  entry  against  B.  "  Persist- 
ing, as  it  appears  he  did,  in  the  occupation 
of  the  land,  was  a  wrong  to  the  demandants, 
which  he  has  not  justified.  This  was  at  their 
election,  a  disseizin.  It  was  not  for  the  ten- 
ant, under  the  facts,  to  qualify  his  own 
wrong;  and  to  set  the  true  owners  at  de- 
fiance, and  to  keep  them  out  of  possession, 
without  rendering  himself  liable  to  this  ac- 
tion." Dow  V.  Plummer,  17  Me.  14,  16,  per 
Weston,  C.  J.  See  also  Township  No.  6  v. 
McFarland,  12  Mass.  325;  Wheeler  v.  Bates, 
21  N.  H.  460;  Rickard  v.  Williams,  7  Wheat. 
(U.  S.)  59,  5  L.  ed.  398. 

Under  Mass.  Rev.  St.  c.  loi,  §  7,  a  writ  of 
entry  may  be  maintained  against  a  tenant 
at  will  who  refuses  to  surrender  the  premises 
on  demand.  Dolby  v.  Miller,  2  Gray-  (Mass.) 
135. 

For  the  limits  of  the  doctrine  here  see 
Wheelwright  v.  Freeman,  12  Mete.  (Mass.) 
154.  See  also  Matthews  v.  Demerritt,  22  Me. 
312,  317,  holding  that  a  tenant  for  years 
cannot  be  considered  as  withholding  prem- 
ises from  another  under  this  principle,  "  un- 
less he  has  been  requested  to  relinquish  the 
possession  to  him  and  has  refused,  or  has  in 
some  other  way  manifested  an  intention  to 
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device  has  largely  passed  away  ;  but  the  elasticity  which  that  theory  gave  to  the 
legal  concept  of  disseizin  is  still  of  iraportance/^^ 

b.  Disseizin  Distinguished  From  Interference.  There  is,  however,  a  marked 
tendency  in  modern  law  to  draw  a  distinction  between  a  disseizin  and  a  mere 
interference;  in  other  words  there  may  be  acts  which  confessedly  amount  to  an 
interference  with  the  property  but  which  do  not  amount  to  any  assumption  of 
ownership.^^ 

V.  NATURE  OF  THE  PROPERTY  RECOVERABLE. 

A.  Real  Estate.  The  writ  of  entry  lay  only  for  the  recovery  of  lands, 
tenements,  and  hereditaments.^^ 

B.  Freeholds.    The  writ  of  entry  again  lay  only  for  the  recovei-y  of  a 

freehold.^^ 

C.  Easements.  The  application  of  the  rule  was  closely  drawn.  An  easement 
or  right  of  way  could  not  be  recovered  in  a  writ  of  entry .^^ 

D.  Mesne  Profits.  Under  the  older  practice  the  successful  demandant  in  a 
writ  of  entry  could  not  in  that  action  recover  damages  for  the  mesne  rents  and 
profits  which  had  accrued  through  his  wrongful  possession  of  the  land.  But 
"  to  complete  the  remedy  when  the  possession  has  been  long  detained  from  him 
that  hath  the  right  to  it "  an  action  of  trespass  lay  to  recover  these  profits  from 
the  wrongful  occupant.^^     This  auxiliary  action  was  properly  trespass  qucert^ 


resist  the  title  of  the  demandant,  before  the 
commencement  of  the  action." 

52.  Thus  it  was  early  enacted  in  Massa- 
chusetts, in  the  case  of  land  set  off  on  ap- 
praisal, that  if  the  debtor  tendered  the  sum 
justly  due,  and  the  creditor  would  not  re- 
lease, a  writ  of  entry  might  be  brought  ;  so 
when  a  purchaser  at  a  sale  on  execution  of 
an  equity  of  redemption  of  mortgaged  real 
estate  refused  to  release  the  mortgage  upon 
the  debtor's  tender  of  the  sum  due,  this  re- 
fusal was  by  statute  a  disseizin.  Mass.  Rev. 
St.  (1837)  c.  73,  §§  26,  44,  46.  See  Hooker 
1*.  Hudson,  19  Pick.  (Mass.)  467.  See  also 
Gregory  v.  Tozier,  24  Me.  308.  By  statute 
law  to-day,  a  person  who  is  in  possession  of 
the  land  demanded  in  a  writ  of  entry,  claim- 
ing an  estate  of  freehold  therein,  may  be 
considered  a  disseizor  for  the  purpose  of  try- 
ing the  right,  irrespective  of  the  manner  of 
his  original  entry.  Mass.  Rev.  Laws  (1902), 
c.  179,  §  5. 

53.  Searby  v.  Tottenham  R.  Co.,  L.  R.  5 
Eq.  409.  Compare  Pollock  &  W.  Possession, 
§  14,  where  it  is  said:  "As  between  neigh- 
bors there  are  occasional  acts  of  interference 
which,  even  if  not  strictly  justified  by  neces- 
sity, are  naturally  explained  by  the  desire 
of  the  person  doing  them  to  protect  his  own 
undoubted  property.  Boundary  fences,  hedges, 
and  the  like  are  often  mended  in  this  way 
without  any  claim  of  right:  it  is  less  trouble 
to  repair  the  breach  and  say  nothing  than 
to  call  on  an  absentee  owner  or  trustee  to  do 
so.  Such  acts  are  not  adverse  to  the  exist- 
ing title,  or  rather  are  not  acts  of  possession 
at  all." 

54.  That  which  is  not  in  a  legal  sense  real 
property  is  not  within  the  scope  of  the  writ, 
although  possibly  attached  to  the  soil.  A 
house  when  a  chattel  is  not  within  the  writ. 
One  may  have  a  freehold  in  a  house,  a  shop, 
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a  barn,  on  the  land  of  another  (Mills  v. 
Peiree,  2  N.  H.  9)  ;  but  the  mere  fact  that  he 
has  entered  such  a  structure  on  another's 
land  will  not  authorize  a  writ  of  entry  to 
recover  it;  the  structure,  under  the  action 
of  the  parties,  may  have  taken  on  the  at- 
tributes of  a  personal  chattel;  and  if  so  the 
writ  of  entry  is  not  available  (Aldrieh  v. 
Parsons,  6  N.  H.  555,  where  A  had  built 
a  shop  on  the  land  of  B,  under  a  license  from 
him  permitting  its  removal ) .  Compare  Bean 
V.  Braekett,  34  N.  H.  102,  118. 

55.  So  under  the  Massachusetts  statute 
permitting  the  statutory  writ  of  entry  for  all 
estates  of  freehold  in  fee  simple,  fee  tail,  or 
for  life.   Mass.  Rev.  Laws  (1902),  c.  179,  §  1. 

The  principle  is  rudimentary;  its  applica- 
tion is  suggestively  shown  in  Fay  v.  Taft, 
12  Cush.  (Mass.)  448,  where  T  devised  land 
to  his  minor  daughter  "  to  have  and  to  hold 
to  her  sole  use  and  behoof  forever,  subject, 
however,  to  the  condition  of  the  trust,  herein 
mentioned,  to  wit:  I  hereby  authorize  the 
trustee  hereinafter  named,  to  receive,  hold, 
and  manage  said  property,  until  said  daugh- 
ter shall  arrive  at  the  age  of  twenty-one 
years,  or  shall  marry."  It  was  held  that 
while  the  trustee  took  a  legal  estate  in  the 
premises,  it  did  not  amount  to  a  freehold, 
and  therefore  that  he  could  not  maintain  a 
writ  of  entry. 

56.  Smith  v.  Wiggin,  48  N.  H.  105,  hold^ 
ing  that  if  therefore  the  demandant  shows 
only  an  easement  in  the  property,  he  cannot 
maintain  a  writ  of  entry.  So  a  recovery  by 
the  demandant  will  not  affect  an  easement 
by  a  tenant.  Cole  v.  Eastham,  124  Mass.  307  ; 
Morgan  v.  Moore,  3  Gray  (Mass.)  319;  Ken- 
niston  v.  -Hannaford,  58  N.  H.  28. 

57.  3  Blackstone  Comm.  205;  Bacon  Abr. 
tit.  "  Ejectment,"  H.  See  Emerson  v.  Thomp- 
son, 2  Pick.  (Mass.)  473,  484  (where  Wilde, 
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olaumni  f  regit,  and  could  not  be  maintained  without  proof  of  the  trespass.^ 
But  when  the  demandant  has  recovered  a  judgment  in  a  writ  of  entry,  and  been 
put  into  possession  under  tlie  judgment,  it  was  conchisive  in  favor  of  liis  right  to 
recover  in  trespass  against  the  same  defendant,  for  the  mesne  profits  accruing 
from  the  tirne  of  the  commencement  of  the  writ.^^  This  common-law  doctrine, 
however,  was  early  abrogated  by  statute.^ 

E.  Betterments.^^  As  the  demandant  may  now  have  damages,  in  his  writ 
of  entry,  for  mesne  rents  and  profits,  so  a  defendant  in  the  modern  writ  of  entry, 
who  has  been  in  actual,  hona  fide,  peaceable,  and  adverse  possession  of  the  land 
for  a  certain  minimum  time,  beginning  before  the  date  of  plaintiff's  writ,  may 
claim  and  have  in  his  defense  to  the  writ  compensation  for  betterments  made  by 
himself  or  those  under  whom  he  claims.^^ 

VI.  NATURE  OF  DEMANDANT'S  INTEREST  OR  TITLE. 

A,  Seizin  as  Distinct  Fpom  Paper  Title  — l.  At  Common  Law.  A  mere 
paper  title  in  the  demandant  is  not  sufficient  at  common  law  for  the  maintenance 


J.,  said:  "A  disseisee,  therefore,  cannot  main- 
tain trespass  against  the  disseisor  for  an  in- 
jury done  to  the  land  after  the  disseisin, 
until  he  shall  have  gained  possession  by  re- 
entry; after  which  he  may  have  an  action 
of  trespass  for  the  intermediate  damages  or 
mesne  profits  during  the  time  of  the  tortious 
dispossession  ") ;  Withington  v.  Corey,  2  N.  H. 
115.  And  see  Osbourn  v.  Osbourn,  11  Serg. 
&  R.  (Pa.)  55,  illustrating  the  doctrine  as 
applied  under  ejectment. 

For  a  limitation  on  the  rule  see  Cox  v.  Cal- 
lender,  9  Mass.  533. 

58.  The  principle,  it  will  be  remembered, 
held  even  in  the  action  of  ejectment,  not- 
withstanding its  origin  as  a  species  of  tres- 
pass qucere  clausum  fregit.  3  Blackstone 
Comm.  205.  See  also  Thompson  v.  Bower, 
60  Barb.  (N.  Y.)  463;  Beach  v.  Beach,  20 
Vt.  83,  And  compare  Bacon  Abr.  tit.  "  Eject- 
ment," H.  See  also  supra,  III,  B,  2;  and 
Ejectment,  ante,  p.  200  et  seq. 

59.  Emerson  v.  Thompson,  2  Pick.  (Mass.) 
473. 

60.  For  enactments  as  to  mesne  profits 
made  with  special  reference  to  the  writ  of 
entry  see  Me.  Rev.  St.  (1903)  c.  106,  §§  11- 
14;  Mass.  Pvev.  Laws  (1902),  c.  179,  §  12 
et  seq. 

In  England  the  separate  action  for  mesne 
profits  was  abrogated  with  respect  to  the  ac- 
tion of  ejectment  by  1  Geo.  IV,  c.  87,  §  2. 

For  instruction  as  to  the  right  of  demand- 
ant to  rents  and  profits  under  Mass.  Bev. 
Laws,  c.  179,  §§  12-15,  see  statement  of  case 
in  Hawks  v.  Davis,  (Mass.  1904)  69  N.  E. 
1072. 

In  Massachusetts  the  principle  that  a  claim 
for  mesne  profits  is  an  incident  to  a  legal 
claim  to  the  land  has  been  carried  so  far 
that  the  successful  demandant  in  the  writ  of 
entry  may  be  awarded  damages  for  mesne 
profits,  including  rent  and  waste,  although 
no  specific  demand  for  them  appears  in  the 
writ.  Provident  Sav,  Inst.  v.  Burnham,  128 
Mass.  458 ;  Raymond  r.  Andrews,  6  Cush. 
(Mass.)  265. 

In  some  cases  under  these  statutes  the 
older  doctrine  still  prevails  to  the  extent  of 


denying  a  recovery,  under  the  writ  itself, 
for  mesne  profits,  unless  they  have  been  ex- 
plicitly demanded  in  the  writ.  Larrabee  v. 
Lambert,  36  Me.  440;  Pierce  v.  Strickland, 
25  Me.  440. 

61.  Betterments  or  improvements  generally 
see  Betterments,  5  Cyc.  684;  Ejectment, 
ante,  p.  218  et  seq.;  Real  Actions. 

62.  The  defendant's  possession  must  have 
been  under  a  claim  of  title  "  which  he  could 
in  good  faith  have  had  reason  'to  believe 
good."  Daggett  v.  Tracy,  128  Mass.  167,  168; 
Bellows  V.  Copp,  20  N.  H.  492. 

A  paper  title  to  the  premises  is  not  re- 
quired, but  any  species  of  title  which  if  valid 
would  be  legal.  Wendell  v.  Moulton,  26  N.  H. 
41. 

If  he  took  his  title  while  the  demandant's 
writ  of  entry  was  pending,  compensation  for 
improvements  made  by  defendant  cannot  be 
awarded.  Haven  v.  Adams,  8  Allen  (Mass.) 
363. 

The  possession  must  have  been  adverse. 

Peabody  v.  Hewett,  52  Me.  33,  83  Am.  Dec. 
486;  Pratt  v.  Churchill,  42  Me.  471. 

The  improvements  must  have  been  made  by 
the  occupant  himself,  acting  personally  or 
through  others,  or  those  under  whom  he 
claimed.  Bellows  v.  Copp,  20  N.  H.  492; 
Flanders  v.  Davis,  19  N.  H.  139. 

Equitable  nature  of  the  right  to  better- 
ments.—  A  defendant's  right  to  betterments 
has  been  recognized  as  resting  on  broad  prin- 
ciples of  justice;  it  will  be  protected  by  the 
court  as  far  as  may  be,  in  the  conduct  of  the 
trial.  Cutler  v.  Rice,  14  Pick.  (Mass.)  494; 
Bellows  V.  Copp,  20  N.  H.  492.  Compare 
Corbett  v.  Norcross,  20  N.  H.  366. 

Limits  of  the  doctrine. —  In  the  absence  of 
a  statute  expressly  permitting  it,  the  right  to 
betterments  does  not  extend  beyond  the  limits 
of  the  premises  demanded  by  plaintiff.  So  in 
the  case  of  a  sidewalk  built  by  defendant  or 
for  fences  built  many  years  before  and  not 
shown  to  be  of  value.  Curtis  r.  Gray,  15 
Gray  (Mass.)  36.  Nor  will  it  extend  to 
compensation  for  taxes  paid  on  the  demanded 
premises.  Curtis  v.  Gray,  15  Grav  (Mass.) 
36. 
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of  a  writ  of  entiy  ;  the  demandant  must  show  seizin  in  himself  or  in  those  under 
whom  he  claims.^ 

2.  In  Modern  Law.  But  it  is  to  be  remembered  that  in  modern  law  the  deed 
of  one  who  is  actually  seized  passes  an  actual  seizin.^^  And  it  has  been  said  tliat 
if  a  demandant  has  title  and  a  right  of  entry,  his  allegation  that  he  was  himself 
seized  will  be  maintained  in  law  upon  the  supposition  that  he  has  entered  and 
become  seized  according  to  his  title,  although  he  may  never  have  had  actual  seizin 
of  the  larid.^^  The  prevailing  presumption  of  modern  law  is  that  seizin  follows 
the  title  and  that  they  correspond.^^  This  seizin  must  appear  as  being  in  the 
right  of  the  claim  asserted.^*^ 

B.  Leg-al  Title  —  l.  As  Against  One  in  Possession  Under  Color  of  Title.  The 
demandant  must  show  in  himself  a  subsisting  legal  title  with  seizin  good  as 
against  the  tenant.^^ 

2.  As  Against  One  in  Possession  Having  No  Title.  The  demandant  in  a  writ 
of  entry  who  shows  a  possession  prior  in  time  to  the  tenant's  possession  is  entitled 
to  recover  as  against  this  tenant  if  the  latter  shows  no  title  to  the  premises  but 
merely  possession  at  the  time  of  suit  brought,  and  this  although  tlie  demandant 
may  himself  be  a  wrong-doer  as  against  the  true  owner.^^ 


63.  See  Brediman's  Case,  6  Coke  566,  576, 
where  Lord  Coke  remarks :  "  Till  he  hath 
seisin  all  is  labor  et  dolor,  &  vexatio  spir- 
itus ;  but  when  he  hath  seisin,  he  may  sedere 
d  acquiescere.''  And  see  Tebbetts  v.  Estes, 
52  Me.  566;  Nichols  v.  Todd,  2  Gray  (Mass.) 
568;  Hurd  v.  Cushing,  7  Pick.  (Mass.)  169, 
175;  Poignard  v.  Smith,  6  Pick.  (Mass.) 
172;  Wells  v.  Prince,  4  Mass.  64;  Wells  v. 
Jackson  Iron  Mfg.  Co.,  48  N.  H.  491.  And 
compare  the  remarks  of  Perley,  C.  J.,  in 
Tappan  v.  Tappan,  36  N.  H.  98,  120. 

64.  Highbee  v.  Rice,  5  Mass.  344,  352,  4 
Am.  Dec.  63  ("a  conveyance  by  deed,  duly 
acknowledged  and  registered,  is  by  our  stat- 
ute of  enrolments  equivalent  to  livery  of 
seizin  ")  ;  Pidge  v.  Tyler,  4  Mass.  541 ;  Bailey 
V.  March,  3  N.  H.  274. 

So  a  grant  by  an  act  of  the  legislature 
vests  an  actual  seizin  in  the  grantee.  Enfield 
Tp.  V.  Permit,  8  N.  H.  512,  31  Am.  Dec.  207. 
But  see  Bell  v.  Peabody,  63  N.  H.  233,  242, 
56  Am.  Pep.  506. 

65.  Tappan  v.  Tappan,  36  N.  H.  98. 

66.  In  the  absence  of  other  evidence  a 
deed  of  land  duly  acknowledged  and  recorded 
raises  a  presumption  that  the  grantor  had 
sufficient  seizin  to  enable  him  to  convey,  and 
also  vests  the  legal  seizin  in  the  grantee. 
Farwell  v.  Rogers,  99  Mass.  33;  Ward  v.  Ful- 
ler, 15  Pick.  (Mass.)  185. 

Instances  of  seizin. —  Hammond  v.  Rey- 
nolds, 72  Me.  513;  Wiley  v.  Williamson,  68 
Me.  71;  Woodman  v.  Bodfish,  25  Me.  317; 
Austin  V.  Stevens,  24  Me.  520;  Swamscott 
Mach.  Co.  V.  Perry,  119  Mass.  123;  Farwell 
V.  Rogers,  99  Mass.  33;  Brewer  v.  Stevens, 
13  Allen  (Mass.)  346;  Green  v.  Chelsea,  24 
Pick.  (Mass.)  71;  Tuttle  v.  Brown,  14  Pick. 
(Mass.)  514;  Poignard  v.  Smith,  6  Pick. 
(Mass.)  172;  Knox  v.  Jenks,  7  Mass.  488; 
Willington  v.  Gale,  7  Mass.  138;  Porter  v. 
Perkins,  5  Mass.  233,  4  Am.  Dec.  52;  Wells 
V.  Jackson  Iron  Mfg.  Co.,  48  N.  H.  491 ;  Ladd 
V.  Dudley,  45  N.  H.  61;  Edmunds  V.  Guffin, 
41  N.  H.  529  ;  Melcher  v.  Flanders,  40  N.  H. 
139;  Rand  v.  Dodge,  17  N.  H.  343;  Straw  v. 
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Jones,  9  N.  H.  400.  And  compare  the  re- 
marks of  Perley,  C.  J.,  in  Tappan  v.  Tappan, 
36  N.  H.  98,  120. 

67.  Peabody  v.  Hewett,  52  Me.  33,  83  Am. 
Dec.  486;  Evans  v.  Osgood,  18  Me.  213; 
Shumway  v.  Holbrook,  1  Pick.  (Mass.)  114, 
11  Am.  Dec.  153. 

68.  Legal  title  is  required.  Day  v.  Bishop, 
71  Me.  132;  Wilson  v.  Soper,  44  Me.  118; 
Howe  V.  Bishop,  3  Mete.  (Mass.)  26;  Sher- 
man V.  Abbot,  18  Pick.  (Mass.)  448;  Andover 
First  Baptist  Soc.  v.  Hazen,  100  Mass.  322; 
Tilton  V.  Stanyan,  57  N.  H.  489. 

Legal  title  must  be  good  as  against  tenant. 
Rowell  V.  Mitchell,  68  Me.  21,  holding, 
where  a  mortgage  is  still  undischarged,  the 
mortgagor  cannot  maintain  a  writ  of  entry 
against  the  mortgage  in  possession.  Compare 
Bailey  v.  Metcalf,  6  N.  H.  156. 

69.  "A  bare  possession  is  sometimes  called 
the  first  degree  of  title,  and  constitutes  a 
valid  right  to  real  property,  except  as  against 
the  true  owner.  2  Greenleaf  Cruise,  §§  123, 
126.  It  follows,  that  a  prior  naked  possession 
is  a  sufficient  title,  against  all  persons  claim- 
ing only  by  a  possession  subsequently  ac- 
quired, because,  both  titles  being  in  their 
origin  of  equal  validity,  that  which  is  prior 
in  point  of  time  must  prevail."  Hubbard 
Little,  9  Cush.  (Mass.)  475,  476,  per  Bige- 
low,  J.  Compare  Com.  v.  Rourke,  10  Cush. 
(Mass.)  397,  401,  where  it  is  said:  "It  is 
fundamental  in,  our  own,  and  in  all  other 
laws  of  property,  that  the  possession  of  one 
is  good  against  all  others,  who  cannot  show 
a  better  right  of  possession."  See  Currier 
V.  Gale,  9  Allen  (Mass.)  522  (a  possessorj' 
title  to  land,  although  for  less  than  twenty 
years,  is  good  against  one  who  subsequently 
enters,  claiming  by  no  higher  title)  ;  Thoreau 
V.  Rallies,  1  Allen  (Mass.)  425.  And  see 
Percival  v.  Chase,  182  Mass.  371,  65  N.  E. 
800;  Wishart  v.  McKnight,  178  Mass,  356, 
59  N.  E.  1028,  86  Am.  St.  Rep.  486;  Perry 
V.  Weeks,  137  Mass.  584 ;  Litchfield  v.  Scitu- 
ate,  136  Mass.  39;  Simpson  v.  Dix,  131  Mass. 
179;  Cram  v.  Ingalls,  18  N.  H.  613. 
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C.  Immediate  Rig'ht  of  Possession.  Besides  a  legal  title  the  demandant  in 
a  writ  of  entry  must  be  able  to  show  as  against  the  tenant  an  immediate  right  to 
possess  the  land.*^ 

D.  Equitable  Title.  When  the  demandant  has  only  an  equitable  title  or  a 
mere  beneticial  interest,  the  writ  of  entrj^  must  fail  at  common  law.*^^  The  prin- 
ciple holds  not  merely  in  case  of  a  formal  transfer  of  the  legal  title  to  one  in 
trust  for  another,  but  generally  to  all  cases  in  which  the  legal  title  is  elsewhere 
than  in  the  demandant,  whether  through  accident  or  design."^ 

VII.  NATURE  OF  THE  DEFENSE. 

A.  Defendant's  Possession  of  the  Land.  As  plaintiff  in  the  modern  writ 
of  entry  can  recover  only  on  the  strength  of  his  own  title,  and  not  on  the  weak- 
ness of  defendant's,'^^  the  mere  possession  by  defendant  is  sufficient  as  against 
everyone  who  cannot  show  a  better  right  in  himself.''* 

B.  Ultimate  Leg'al  Title  in  Defendant.  Originally  the  scope  of  the  defense 
in  the  writ  of  entry  was  limited  to  the  entry  alleged ;  the  tenant  could  not  plead 
higlier  up  and  rely  on  an  ultimate  title  to  himself.  But  under  the  modern  devel- 
opment of  the  writ  of  entry,  the  existence  of  a  legal  title  in  defendant  is  a  per- 
missible defense.''^ 

C.  A  Defeasible  Leg'al  Title  in  Defendant.  It  is  not  necessary  when  the 
tenant  shows  a  legal  title  in  himself  that  tliis  shall  be  an  absolute  title  in  fee 
simple ;  it  may  as  to  some  third  person  be  subject  to  a  possible  defeasance.'^^ 

D.  Title  Acquired  by  Defendant  Pendente  Lite.  Some  cases  have  recog- 
nized the  sufficiency  of  a  legal  title  in  the  tenant,  notwithstanding  the  fact  that  the 
tenant  has  acquired  it  only  pendente  lite  and  without  the  concurrence  of  the 
demandant.'^'^    But  in  the  older  doctrine,  which  still  shows  the  greater  number  of 


For  a  discussion  of  the  underlying  princi- 
ple see  Pollock  &  W.    Possession,    §  17. 

For  an  instance  of  the  waiver  of  this  pos- 
sessory right  see  Blaisdell  v.  Martin,  9  N.  H. 
253. 

70.  Thus  one  who  is  entitled  to  an  estate 
in  remainder  only,  subject  to  a  subsisting 
life-estate  in  another,  cannot  maintain  a  writ 
of  entry  against  one  rightfully  in  possession 
under  the  life-estate.  Sylvester  x>.  Sylvester, 
83  Me.  46,  26  Atl.  783,  referring  to  Me.  Rev. 
St.  c.  104,  §  5. 

So  at  common  law,  when  a  woman  seized  in 
fee  married,  and  her  husband  conveys  the 
land  to  another,  she  could  not  in  her  hus- 
band's lifetime  bring  a  writ  of  entry  against 
this  alienee.    Day  v.  Bishop,  71  Me.  132. 

71.  A  church  building  was  conveyed  to  four 
trustees  of  a  voluntary  association  "  in  trust 
for  the  stock-holders  of  the  association,"  lua- 
hendum  "  to  the  said  stock-holders,  their 
heirs  and  assigns  " :  the  stock-holders  cannot 
bring  a  writ  of  entry,  their  estate  being 
equitable  and  not  legal.  Chapin  v.  Chicopee 
First  Universalist  Soc,  8  Gray  (Mass.)  580. 
A  deed  of  land  was  made  to  "A  B,  treasurer  " 
of  a  corporation  named,  "  and  his  successors 
in  office,"  and  expressed  to  be  in  trust;  the 
corporation  cannot  maintain  a  writ  of  entry, 
after  A  B's  death,  on  the  ground  of  a  mere 
beneficial  interest  as  cestuis  que  trustent. 
Andover  First  Baptist  Soc.  v.  Hazen,  100 
Mass.  322.  And  see  Nugent  v.  Cloon,  117 
Mass.  219. 

72.  A  conveys  the  land  to  B  by  deed  duly 
executed  and  delivered;  B  attempts  to  mort- 


gage the  land  to  A  to  secure  the  purchase- 
money,  but  the  mortgage  being  defectively 
executed  is  inoperative.  A  cannot  maintain 
a  writ  of  entry.  Rundlett  v.  Hodgman,  16 
N.  H.  239.  So,  where  a  mortgage  was  made 
by  B  to  T  as  guardian  of  A  and  for  his  bene- 
fit, A  cannot  maintain  a  writ  of  entry  against 
B  for  possession  of  the  mortgaged  premises. 
Somes  V.  Skinner,  16  Mass.  348. 

73.  See  cases  cited  supra,  note  2, 

74.  Atherton  v.  Johnson,  2  N.  H.  35. 
Against  the  tenant's  possession  therefore  it 
avails  the  demandant  nothing  to  show  a  bet- 
ter right  in  a  third  person.  See  Goulding  v. 
Clark,  34  N.  H.  148. 

75.  Lund  v.  Parker,  3  N.  H.  49.  See  also 
Me.  Rev.  St.  (1903)  c.  106,  §  8. 

76.  Hoxie  v.  Finney,  11  Gray  (Mass.)  511, 
where  it  is  said:  "A  mortgagee,  whether  an 
entry  into  the  possession  of  the  premises  has 
or  has  not  taken  place,  has  no  occasion  to 
disclaim  an  absolute  fee,  or  set  out  the  nature 
of  his  interest.  His  seizin  in  fee  and  mort- 
gage is  quite  sufficient  title  to  constitute  a 
good  defence  and  entitle  him  to  a  general 
verdict." 

So  a  deed  by  an  administrator  of  the  real 
estate  of  his  intestate,  under  a  license  from 
the  court  of  probate,  although  defeasible  by 
the  heirs,  may  convey  a  good  title  to  hold 
the  property  until  the  administration  of  the 
estate  is  closed.  Berquin  v.  McFarland,  26 
N.  H.  533. 

77.  "  Where  the  tenant  has  unjustly  and 
without  title  entered  and  turned  the  demand- 
ant out  of  the  possession  of  the  land,  it  ia 
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cases,  such  a  title  in  the  tenant  is  not  recognized  as  a  valid  defense."^^  The  reason 
assigned  is  that  the  judgment  in  a  writ  of  entry  must  be  rendered  upon  the  title 
as  it  stood  at  the  date  of  the  writ.  As  it  is  the  right  of  the  tenant  that  he  shall 
not  be  subjected  to  the  expense  of  litigation  because  of  a  title  which  tlie  demand- 
ant has  acquired  jpendeiite  lite\^'^  so  it  is  the  right  of  the  demandant  that  tlie 
tenant  shall  not  fortify  his  wrong  by  means  of  a  title  acquired  since  the  bringing 
of  the  suit,  and  thus  avoid  the  payment  of  costs  for  wliich  he  might  otherwise  be 
liable.^  If,  however,  the  subsequently  acquired  title  was  immediately  acquired 
by  the  tenant  from  the  demandant  himself,  or  if  its  acquisition  by  the  tenant  was 
in  some  other  way  consented  to  by  the  demandant,  the  validity  of  the  title  as  a 
good  defense  is  not  open  to  question .^^ 

E.  A  Right  of  Action  in  Defendant.  If  one  who  has  been  disseized  neglects 
to  reenter  within  the  statutory  limit,  an  entry  by  him  thereafter  cannot  in  itself  be 
justified.  But  in  the  later  development  of  the  writ  of  entry  the  tenant  in  such  a 
case  is  not  wholly  without  a  defense.  If  he  still  has  a  right  of  action,  although 
his  right  of  entry  is  barred,  he  may  set  up  this  right  of  action  as  a  defense.^^ 

F.  Outstanding"  Title  in  Third  Person  — l.  Not  Per  Se  a  Defense.  The 
mere  fact  that  the  naked  title  to  the  land  is  in  someone  other  than  the  demandant 
or  those  under  whom  he  claims  is  not  in  itself  a  good  defense  against  a  showing 
of  seizin  in  the  demandant.^^ 

2.  A  Good  Defense  When  Tenant  Holds  Thereunder.  An  outstanding  title  in  a 
third  person  is  a  good  defense  when  the  tenant  holds  thereunder.^^ 

3.  A  Good  Defense  When  It  Disproves  Demandant's  Seizin.  Although  a  tenant 
does  not  claim  under  the  title  in  the  third  person,  still  the  existence  of  this  title 
is  a  good  defense  if  it  disproves  or  tends  to  disprove  the  seizin  of  the  demandant.^^ 


unjust  to  permit  the  tenant  to  purchase  in 
the  title,  and  by  that  means  protect  himself 
from  the  expense  of  an  action,  rightfully  com- 
menced against  him,  and  throw  the  costs 
upon  the  demandant.  On  the  other  hand, 
if  the  tenant  has  actually  acquired  a  better 
title  to  the  land  than  the  title  of  the  demand- 
ant, there  seems  to  be  no  sound  reason  why 
he  should  not  be  permitted  to  hold  the  land. 
.  .  .  [But]  the  demandant  will  be  entitled 
to  costs  up  to  the  time  of  the  plea  pleaded." 
Bailey  v.  March,  3  N.  H.  274,  276.  And  see 
Bergin  v.  McFarland,  26  N.  H.  533. 

78.  Powers  v.  Patten,  71  Me.  583;  Gam- 
mon V,  Huff,  67  Me.  184;  Clark  v.  Pratt,  55 
Me.  546;  Parlin  v.  Haynes,  5  Me.  178;  Hooper 
V.  Bridgewater,  102  Mass.  512;  Curtis  v. 
Francis,  9  Cush.  (Mass.)  427;  Andrews  v. 
Hooper,  13  Mass.  472. 

79.  See  Reed  v.  Crapo,  133  Mass.  201. 

80.  See  Peed  v.  Crapo,  133  Mass.  201 ;  An- 
drews V.  Hooper,  13  Mass.  472. 

81.  Note  the  distinction  in  Parlin  v. 
Haynes,  5  Me.  178.  And  see  Everenden  v. 
Beaumont,  7  Mass.  76. 

82.  Wade  v.  Lindsey,  6  Mete.  (Mass.)  407. 
Reason  for  the  rule. —  The  rule  does  not 

rest  on  any  doctrine  that  a  tenant  who  thus 
comes  again  into  possession  is  remitted  to  his 
ancient  title.  His  entry,  it  is  assumed,  is 
unlawful ;  a  tenant  thus  entering  cannot  in 
the  strict  rule  of  the  common  law  claim  to 
be  remitted.  But  the  rule  rests  upon  the 
broad  principle  of  preventing  circuity  of  ac- 
tion.  Wade  V.  Lindsey,  6  Mete.  (Mass.)  407. 

83.  It  must  appear  that  the  tenant  holds 
under  this  title,  or  that  its  existence  tends 
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to  disprove  the  demandant's  seizin.  Gammon 
V.  Huff,  67  Me.  184 ;  Parlin  v.  Haynes,  5  Me. 
178;  Bell  v.  Ham,  16  N.  H.  302;  Goodall  v. 
Rowell,  15  N.  H.  572.  In  a  considerable  num- 
ber of  cases,  of  which  Clark  v.  Marshall,  62 
N.  H.  498,  is  a  type,  the  statement  of  the 
court  that  it  is  sufficient  to  show  title  in  a 
third  person  is  wider  than  the  real  decision, 
which  is  to  the  effect  that  title  in  a  third 
person  may  be  shown,  in  order  to  disprove 
the  demandant's  seizin.    See  infra,  VII,  F,  3. 

84.  The  principle  finds  its  application  when 
the  tenant,  in  possession  at  the  time  the  writ 
is  brought,  claims  under  a  deed  from  one  who 
had  been  disseized  of  the  land  in  question 
and  was  out  of  possession  when  the  deed  is 
delivered.  For  many  purposes  such  a  deed  is 
void ;  but  it  is  not  wholly  void.  If  the  grantee 
obtains  possession  of  the  land  he  may  unite 
that  possession  to  the  title  acquired  by  the 
deed,  and  defeat  a  writ  of  entry  brought  by 
the  disseizor.  Rawson  v.  Putnam,  128  Mass. 
552;  Cleaveland  v.  Flagg,  4  Cush.  (Mass.) 
76.    Compare  Edes  v.  Herrick,  61  N.  H.  60. 

85.  Hewes  v.  Coombs,  84  Me.  434,  24  Atl. 
896.  Compare  Chaplin  v.  Barker,  53  Me.  275, 
on  the  general  range  of  the  principle.  And 
see  Morse  v.  Sleeper,  58  Me.  329;  Stanlev  v. 
Perley,  5  Me.  369;  Hall  v.  Stevens,  9  Mete. 
(Mass.)  418;  King  v.  Barns,  13  Pick.  (Mass.) 
24,  28,  where  Wilde,  J.,  said:  "  This  evidence 
[of  a  deed  to  a  third  person]  was  clearly  in- 
admissible to  show  a  title  in  a  third  party 
under  whom  the  tenant  did  not  claim;  but 
for  the  purpose  for  which  it  was  admitted, 
namely,  to  rebut  the  demandant's  evidence  of 
seisin,  it  was  unquestionably  competent  evi- 
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And  this  on  the  general  principle  that  "  any  evidence  which  disproves  the  seizin 
®f  the  demandant  is  admissible  on  the  part  of  the  tenant."  Tlie  demandant 
counts  on  his  own  seizin,  and  liis  action  fails  if  he  has  no  evidence  tending  to 
prove  that  material  fact ;  for  the  same  reason,  if  the  demandant  introduces  prima 
facie  evidence  of  his  seizin,  whatever  will  disprove  this  prima  facie  case  is  a 
good  defense.^'  The  rule  holds  even  when  the  deed  to  the  third  person  has  been 
executed,  delivered,  and  recorded  pendente  lite^  The  rule  reaches  its  limits 
when  it  appears  that  the  demandant  has  had  actual  possession  of  the  land,  or 
holds  a  conveyance  from  one  who  was  in  actual  possession  under  color  of  title.®* 

G.  That  Defendant  Is  Not  Tenant  of  a  Freehold.  That  tenant  is  not  a 
tenant  of  the  freehold  is  a  good  defense  at  common  law,^*^ 

H.  Equitable  Title  in  Defendant.  In  the  absence  of  a  statute  authorizing 
it  a  mere  equitable  title  cannot  be  set  up  in  a  writ  of  entry  as  a  defense  to  the 
demandant's  legal  title,  even  when  the  equity  arises  on  a  trust  declared  by  deed 
or  other  writing  and  does  not  depend  on  any  disputed  questions  of  fact.^^ 

I.  An  Easement  in  Defendant.    An  easement  in  the  tenant  is  no  defense.^^ 

VIII.  PARTIES. 

A.  In  Whose  Name  the  Writ  Should  Be  Broug-ht.  A  writ  of  entry  is  to 
be  brought  in  the  name  of  the  party  having  the  legal  title  to  the  cause  asserted. 


dence")  ;  Kenniston  r.  Hannaford,  55  N.  H. 
268;  Cheswell  v.  Eastham,  16  N.  H.  296; 
Berry  v.  Brown,  5  N.  H.  156 ;  Bailey  r.  March, 

2  N.  H.  522,  3  N.  H.  274. 

86.  Hall  V.  Steven8,  9  Mete.  (Mass.)  418, 
421. 

87.  Accordingly  the  tenant  may  show  a 
seizure  and  sale  on  execution  of  the  right  in 
equity  of  the  demandant's  grantor  to  redeem 
the  land,  and  a  deed  thereof  from  a  pur- 
chaser to  a  third  person  previous  to  the  exe- 
cution of  the  deed  under  which  the  demandant 
claims  title.  Cutler  f.  Lincoln,  3  Cush. 
(Mass.)  125. 

88.  Rowell  V.  Hayden,  40  Me.  582,  and  the 
tenant  may  successfully  plead  in  bar  to  the 
further  maintenance  of  the  action. 

89.  Here  evidence  of  title  in  a  third  per- 
son has  no  tendency  to  disprove  the  demand- 
ant's seizin.    Bailey  v.  March,  2  N.  H.  522, 

3  N.  H.  274. 

So  if  the  demandant  after  action  brought 
mortgages  the  land  to  a  third  person,  this  is 
no  impediment  to  his  recovery.  Woodman  v. 
Smith,  37  Me.  21.  For  as  between  a  mort- 
gagor and  third  persons  he  is  considered  as 
still  having  the  legal  estate  in  himself. 
Blaney  v.  Bearce,  2  Me.  132. 

90.  Properly  a  writ  of  entry  lay  at  common 
law  only  against  a  tenant  of  the  freehold. 
If  a  tenant  for  years  is  sued  in  a  writ  of 
entry  he  may  by  proper  pleading  set  up  that 
he  is  not  tenant  of  the  freehold  and  defeat 
the  writ.  Gibson  f.  Bailey,  9  N.  H.  168.  See 
supra,  V,  B. 

Qualification  of  the  rule. —  The  rvile  was 
subject  to  an  important  qualification,  akin 
in  its  nature  to  the  old  doctrine  of  the  elect- 
ive disseizin;  if  a  tenant  for  years  or  at  will 
has  actually  ousted  the  demandant  or  with- 
held the  possession  of  the  premises,  this  ten- 
ant cannot  qualify  his  wTong  by  alleging  that 
he  is  seized  of  a  less  estate  than  a  freehold. 
[68] 


Gregory  v.  Tozier,  24  Me.  308,  applying  the 
rule  as  declared  by  Me.  Rev.  St.  c.  145,  §  10. 
See  also  Township  No.  6  v.  McFarland,  12 
Mass.  325;  Wheeler  v.  Bates,  21  N.  H.  460; 
Wilson  V.  Webster,  6  N.  H.  419.  And  com- 
pare Rickard  r.  Williams,  7  Wheat.  (U.  S.) 
59,  5  L.  ed.  398. 

91.  Thus  it  is  no  defense  to  a  writ  of  entry 
that  the  demandant's  grantor,  as  the  demand- 
ant knew^,  while  seized  of  the  land,  made  an 
oral  agreement  to  hold  it  in  trust  for  him. 
Essex  Co.  V.  Durant,  14  Gray  (Mass.)  447. 
For  earlier  cases  permitting  an  equitable  title 
to  be  set  up  as  a  defense  to  the  demandant's 
legal  title  see  Cutting  v.  Pike,  21  N.  H.  347; 
Hadduck  v.  Wilmarth,  5  N.  H.  181,  20  Am. 
Dec.  570;  Scoby  v.  Blanchard,  3  N.  H.  170. 
And  compare  Ela  v.  Pennock,  38  N.  H.  154. 

Nor  is  it  a  defense  that  the  demandant 
holds  the  land  subject  to  a  resulting  trust 
in  favor  of  the  tenant.  Crane  v.  Crane,  4 
Gray  (Mass.)  323.  So  the  tenant  cannot  de- 
fend against  the  demandant's  legal  title  by 
proving  that  he  entered  under  a  written 
agreement  with  the  demandant  for  the  pur- 
chase of  the  premises,  and  since  the  entry  had 
paid  the  stipulated  price,  and  was  entitled 
by  performance  of  the  agreement  to  a  convey- 
ance of  the  legal  estate.  Ela  v.  Pennock,  38 
N.  H.  154. 

92.  As  the  right  of  the  tenant  to  an  ease- 
ment in  the  premises  does  not  aiTect  but  may 
subsist  with  the  right  of  the  demandant  to 
the  fee,  the  existence  of  an  easement,  however 
clearly  defined,  is  no  defense  to  the  writ. 
Skowiiegan  First  N"at.  Bank  v.  Morrison,  88 
Me.  162,  33  Atl.  784  (easement  for  a  passage- 
way) ;  Blake  r.  Ham,  50  Me.  311;  Blake  V. 
Clark,  6  Me.  436;  Hancock  r.  Wentworth,  5 
Mete.  (Mass.)  446.  So  the  fact  of  the  exist- 
ence of  an  easement  in  the  tenant  does  not 
amount  to  a  disseizin  by  him.  Cole  i\  East- 
ham,  124  Mass.  307. 
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The  fact  that  others  are  severally  interested  with  him  or  that  he  holds  as  trustee 
will  not  prevent  his  suing  in  his  own  name  aloneo^^  And  where  the  legal  holder 
of  the  title  is  defined,  a  subsequent  change  in  the  geographical  name  of  the  sub- 
ject-matter of  the  action  —  the  land — -works  no  change  in  the  name  of  the  proper 
party  plain  tiff. 

B.  Joinder  of  Parties  —  l.  Who  May  Join  —  a.  Joint  Tenants.    As  a  rule 

those  claiming  the  land  as  joint  tenants  must  join  in  their  writ  of  entry  ;  they 
have  a  unity  of  title  and  of  interest  as  well  as  of  possession. 

b.  Tenants  in  Common.  Tliose  who  claim  as  tenants  in  common,  however, 
cannot  at  common  law  join  in  a  writ  of  entry.^^ 

2.  Disability  in  a  Co-Demandant.  If  two  or  more  appeared  as  joint  claimants, 
a  disability  in  one  abated  the  writ  as  to  all,  whether  the  disability  existed  at  the 
date  of  the  writ  or  arose  after  ward. 

C.  Amendments  as  to  Parties.  In  some  jurisdictions  the  strictness  of  the 
common  law  as  to  the  joinder  of  parties  in  a  writ  of  entry  was  supposed  to  forbid 
an  amendment  of  the  writ  by  striking  out  the  name  of  one  improperly  joined.^^ 
Under  modern  statutes  and  a  more  liberal  tendency  in  judicial  construction,  the 
strictness  of  the  common  law  as  to  the  joinder  of  j^arties  in  a  writ  of  entry  has 
been  greatly  moderated.^^ 


93.  Thus  a  trustee  holding  the  legal  title 
to  land  may  su3  in  his  own  name  without 
stating  in  the  writ  that  he  is  a  trustee. 
Simpson  v.  Dix,  131  Mass.  179.  And  see  Gil- 
son  x>.  Gilson,  2  Allen  (Mass.)  115,  where 
a  father  conveyed  his  land  to  his  son  and  as 
part  of  the  same  transaction  took  back  from 
his  son  an  instrument  under  seal,  whereby 
the  son  agreed  to  support  his  father  and  his 
mother  during  their  natural  lives,  and  also 
as  security  for  the  performance  of  this  agree- 
ment conveyed  to  them  "  each  and  severally 
a  life  lien  or  dower  or  lien  of  maintenance 
for  life "  in  the  real  estate.  It  was  held 
that  the  father  might  bring  a  writ  of  entry 
in  his  own  name  alone^  for  the  obligation  to 
support  him  was  one  which  might  be  en- 
forced as  a  separate  duty  to  him. 

94.  Sunapee  v.  Eastman,  32  N.  H.  470.  In 
this  case  a  tract  of  land,  a  "  town,"  was 
granted  in  1768  to  certain  individuals,  who 
divided  part  of  it  and  left  part  in  common. 
By  this  act  the  territory  granted  was  given 
the  name  of  Saville.  In  1804  the  name  was 
changed  to  Wendell,  and  part  of  the  tract 
was  thereafter  annexed  to  New  London.  In 
1850  the  name  was  changed  to  Sunapee.  The 
owners  sue  as  "  Proprietors  of  Sunapee."  It 
was  held  that  the  demandants  must  be  non- 
suited. The  action  should  have  been  brought 
as  "  Proprietors  of  Saville."  Nor  was  the 
fault  merely  a  question  of  misnomer;  there 
was  no  such  corporation  as  Proprietors  of 
Sunapee. 

95.  The  rule  has  been  extended  to  the 
claim  by  a  husband  and  wife  to  recover  land 
conveyed  to  them  both  during  their  natural 
lives,  although  such  a  conveyance  does  not 
strictlv  create  a  joint  tenancy.  Wentworth 
^.  Remick,  47  N.  H.  226,  90  Am.  Dee.  573 
\  distinguished  in  Clark  v.  Clark,  56  N.  H. 
1051. 

96.  The  possession  claimed  by  them  was  in 
a.  measure  a  joint  possession ;  but  their  es- 
tates and  titles  might  be  wholly  different.  It 
was  possible  if  tenants  in  common  could  join 
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in  a  real  action  that  the  issues  raised  would 
involve  titles  to  which  some  of  the  parties 
were  entire  strangers.  It  was  therefore  a 
well  settled  rule  of  the  common  law  that 
tenants  in  common  must  sever  in  a  writ  of 
entry  and  sue  severally  for  their  undivided 
rights.  Coke  Litt.  195&.  See  Rehoboth  v. 
Hunt,  1  Pick.  (Mass.)  224,  dictum.  And 
compare  Daniels  v.  Daniels,  7  Mass.  135; 
Stevenson  v.  Cofferin,  20  N.  H.  150;  Rand  v. 
Dodge,  12  N.  H.  67. 

97.  Cutts  V.  Haskins,  11  Mass.  56;  Oxnard 
V.  Kennebeck  Purchase,  10  Mass.  179. 

But  by  statute  in  Maine  and  in  Massachu- 
setts joint  tenants  or  tenants  in  common  may 
all  or  any  two  or  more  join  in  the  suit;  or 
in  Massachusetts  any  one  may  sue  alone.  Me. 
Rev.  St.  (1903)  c.  106,  §  9;  Mass.  Rev.  Laws 
(1902),  c.  179,  §  7. 

98.  Treat  v.  McMahon,  2  Me.  120;  Rand 
V.  Dodge,  12  N.  H.  67;  Pickett  v.  King,  4 
N.  H.  212. 

Contra,  apparently  in  Massachusetts,  as  a 

common-law  doctrine  see  Thayer  v.  Hollis,  3 
Mete.  (Mass.)  369;  Rehoboth  v.  Hunt,  1  Pick. 
(Mass.)  224.  But  it  is  remarked  by  the  court 
in  Pickett  v.  King,  4  N.  H.  212,  that  this 
practice  was  peculiar  to  Massachusetts. 

But  even  at  common  law  a  mere  clerical 
mistake  in  the  body  of  the  writ  might  be 
corrected  by  inserting  the  name  of  one  who 
had  been  served  and  had  annexed  as  a  party 
without  objection  from  other  parties.  John- 
son V.  Abbott,  60  N.  H.  150. 

99.  The  death  of  one  of  several  demand- 
ants no  longer  works  an  abatement  as  to 
all.  In  Maine  it  has  been  held  in  such  a 
case  that  the  court  may  allow  an  amendment 
striking  out  the  name  of  the  deceased  and 
permitting  the  action  to  continue  as  if  com- 
menced by  the  survivor.  Treat  v.  Strickland, 
23  Me.  234.  See  Abatement  and  Revival,  1 
Cyc.  56  note  89. 

In  Massachusetts  by  express  enactment  the 
heir  or  devisee  of  the  deceased  co-demandant 
may  be  admitted  upon  motion  to  prosecute 
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IX.  PROCESS. 

In  modern  law  the  rules  of  process  in  the  writ  of  entry  are  those  laid  down 
by  general  statutes  applying  equally  to  all  real  actions.^  In  general  the  action  i« 
regularly  begun  by  a  summons,  served  upon  defendant,  or  if  he  is  absent  from 
the  state,  then  upon  one  in  possession  of  the  land.  But  the  action  may  also 
begin  by  a  writ  of  attachment.^  The  tendency  has  been  to  require  the  summons 
to  be  very  explicit,  and  to  correspond  with  exactness  to  the  writ  itself.^ 

X.  THE  PLEADING. 

A.  In  General.  The  distinctions  between  the  different  writs  of  entry  recog- 
nized at  common  law*  required  a  very  high  degree  of  care  on  the  part  of  the 
pleader.  Even  when  it  was  certain  that  some  writ  of  entry  lay,  the  selection  of 
the  particular  writ  was  often  a  difficult  matter  and  a  mistake  was  fatal.  The 
pleading  also  in  any  given  writ  was  highly  technical  and  precise.  On  the  other 
liand  the  pleadings  in  the  writ  of  entry  were  as  a  rule  brief  and  direct,  in  marked 
contrast  with  the  circuitous  procedure  and  the  fictions  of  the  action  of  ejectment.^ 
In  America  the  tendency  from  the  first,  especially  in  the  New  England  states, 
was  to  simplify  the  pleadings  and  the  procedure  in  the  writ  of  entry.  Many  of 
the  characteristics  of  the  old  English  writ  of  entry  never  appeared  in  our  courts.* 
The  same  tendency  is  marked  in  the  American  statutes  which  bear  upon  the 
pleading  and  procedure  of  the  writ.*^ 

B.  Demandant's  Statement  of  His  Cause —  l.  Its  Name,  The  demandant's 
statement  of  his  cause  of  action  in  a  writ  of  entry  was  customarily  known  in  our 
later  law  as  a  declaration.  In  earlier  cases  the  term  "  count "  still  appears  as  the 
name  for  the  whole  pleading.^ 

2.  Its  Elements  —  a.  In  General.  The  elements  of  defendant's  statement  of 
his  cause  were  four :  (1)  A  statement  of  the  estate  or  interest  claimed  by  the 
demandant ;  (2)  a  description  of  the  property  demanded  ;  (3)  a  statement  of 
seizin  on  the  part  of  the  demandant  within  a  certain  period  ;  (4)  a  statement  of 
disseizin  by  the  tenant.® 

b.  Statement  of  Demandant's  Estate  or  Interest.  At  common  law  the 
demandant  in  a  writ  of  entry  was  required  to  set  up  his  legal  title  as  it  was, 


the  action  jointly  with  the  survivors.  Mass. 
Rev.  Laws  (1902),  c.  171,  §  10.  And  so 
when  several  persons  bring  a  writ  of  entry 
to  recover  an  undivided  interest  in  land,  and 
one  of  them  dies,  leaving  a  widow,  who  takes 
his  interest  in  fee,  she  may  come  in  and 
prosecute  jointly  with  the  otlier  demandants, 
in  the  same  manner  as  if  she  had  originally 
joined  with  them  in  the  suit;  and  the  fact 
that  her  right  to  rents  and  profits  would  not 
be  the  same  as  that  of  the  original  demand- 
ants is  immaterial,  as  such  right  is  merely 
an  incident  to  a  recovery  of  the  land.  But- 
rick  V.  Tilton,  155  Mass.  461,  29  N.  E. 
1088. 

1.  See,  generally,  Process. 

2.  Maine  Charity  School  v.  Dinsmore,  20 
Me.  278.  Compare  Wilbur  r.  Ripley,  124 
Mass.  468 ;  Rand  v.  Sherman,  6  N.  H.  29 ;  Cle- 
ment V.  Clement,  18  N.  H.  611. 

3.  Lyman  v.  Dodge,  13  N.  H.  197.  De- 
mandants in  a  writ  of  entry  declared  as  ad- 
ministrators, and  alleged  seizin,  etc.,  in  their 
capacity  as  administrators,  within  twenty 
years.  The  summons  described  the  demand- 
ants as  administrators,  and  the  action  as  a 


plea  of  land,  wherein  plaintiffs  demanded  the 
tract  of  land,  but  contained  nothing  further^ 
to  show  what  seizin  demandants  relied  upon/ 
It  was  held  that  the  writ  was  abated  by  force 
of  the  statute  of  Jan.  2,  1829,  providing  that 
the  summons,  etc.,  shall  briefly  give  the  same 
information  to  defendant  which  the  declara- 
tion gives  more  at  large,  and  shall  contain 
the  substance  thereof ;  otherwise  the  writ 
shall  abate.  Wendell  v.  Moulton,  14  N.  H. 
573. 

4.  See  supra,  III,  A. 

5.  For  forms  of  the  different  pleadings  in 
the  earlier  practice  see  3  Chitty  PI.  (ed.  1847) 
1339  et  seq;  Booth  Real  Act.  passim;  Jack- 
son Real  Act.  passim.  And  see  2  Am.  Jur, 
181  et  seq. 

6.  See  2  Am.  Jur.  181.  But  compare  With- 
erow  V.  Keller,  11  Serg.  &  R.  (Pa.)  271. 

7.  See  in  particular  the  statutes  of  Maine 
and  Massachusetts.  Me.  Rev.  St.  (1903^ 
c.  106;  Mass.  Rev.  Laws  (1902),  c.  179. 

8.  3  Chitty  PI.  (15th  Am.  ed.)  620;  Ste- 
phen PI.  64  note  59. 

9.  Wvman  r.  Brown,  50  Me.  139.  See  also 
infra,  X,  B,  2,  b,  e. 

[X,  B,  2,  b] 


1076    [15  Cyc] 


ENTRY,  WRIT  OF 


whether  in  fee  simple  or  in  some  other  estate  of  freeliold.^^  But  where  a  legal 
title  to  the  freehold  is  stated  in  the  demandant  it  is  not  necessary  that  an  attacli- 
iaig  equity  should  he  sliown." 

e.  Description  of  the  Land.  A  general  description  of  the  lands  is  sufficient 
if  it  is  so  detinite  that  possession  could  he  dehvered  hy  the  sheriff  without  refer- 
ence to  any  description  outside  the  writ ;  nor  can  a  defect  he  covered  hy  reference 
to  a  deed  on  record. If  the  land  can  he  definitely  located  fi-om  the  description 
found  in  the  writ  it  is  good  against  demurrer,  although  the  usual  terms  of  descrip- 
tion are  lacking.^^ 

d.  Statement  of  Seizin  in  Demandant.  The  declaration  should  sliow  not 
@nly  a  freehold  title  in  the  demandant  hut  a  seizin,  hy  liim  or  those  under  whom 
he  holds,  within  a  certain  time  preceding  the  writ.^"^  If,  however,  the  declaration 
in  a  writ  of  entry  does  not  expressly  allege  seizin  in  the  demandant  within  the 
legal  limit  l)ut  does  allege  liis  disseizin  by  the  tenant  within  this  period,  the  court 
after  verdict  will  regard  the  defect  as  cured  on  the  general  doctrine  of  fair  and 
reasonable  intend ment.^^ 


For  forms  of  different  writs  of  entry  used 
m  the  earlier  practice  see  Booth  Real  Act. 
passim;  Chitty  PI.  (15th  Am.  ed. )  620  et  seq. 

For  a  form  in  actual  use  see  Waldo  v. 
Mitchell,  24  N.  H.  229,  where  the  pleadings 
in  a  writ  of  entry  are  given  in.  full.  See  also 
Baker  v.  Bessey,  73  Me.  472,  40  Am.  Rep. 
377 ;  Troy  v.  Haskell,  33  N.  H.  533. 

10.  Flagg  V.  Bean,  25  N.  H.  49. 

Sufficiency  of  allegation. —  Where  the  dec- 
laration in  a  writ  of  entry  alleged  that  plain- 
tiff was  seized  in  "  fee/'  it  was  not  demur- 
Table  under  a  statute  requiring  plaintiff  "  to 
set  forth  the  estate  he  claims  in  the  premises 
whether  in  fee  simple,  fee  tail,"  etc.  "  Fee  " 
describes  the  same  quantity  of  estate  as  "  fee 
simple."  Jordan  v.  Record,  70  Me.  529.  In 
a  writ  of  entry  the  allegation  in  the  declara- 
tion that  demandants  were  seized  '*  in  their 
demesne  as  of  fee  "  is  a  sufficient  allegation 
that  they  were  seized  in  fee  simple.  Butrick 
^.  Tilton,  141  Mass.  93,  6  N.  E.  563. 

11.  Thus  a  trustee  holding  the  legal  title 
to  the  land  need  not  set  out  in  his  writ  of 
sntry  that  he  holds  as  trustee.  Simpson  v. 
Dix,  131  Mass.  179. 

12.  Baker  r.  Bessey,  73  Me.  472,  40  Am. 
Rep.  377;  Willey  v.  Nichols,  59  Me.  253;  At- 
wood  V.  Atwood,  22  Pick.  (Mass.)  283;  Miller 
V.  Miller,  16  Pick.  (Mass.)  215;  Flagg  v. 
Bean,  25  N.  H.  49.  But  see  Elliot  v.  Heath, 
S  N.  H.  426. 

A  declaration  in  a  writ  of  entry  is  not  de- 
murrable for  uncertainty  of  description,  un- 
less it  fails  to  describe  any  premises  whatever. 
Sragg  V.  White,  66  Me.  157. 

A  general  description  of  the  land  demanded 
may  be  restricted  and  restrained  by  a  further 
description  in  the  writ.  Woodman  V.  Lane, 
7  N.  H.  241. 

Instances  of  sufficient  descriptions. — "  A 
certain  parcel  of  land,  with  the  buildings 
thereon,  situate  in  Boston,  and  bounded 
southerly  by  Eliot  Street,  twenty  feet;  west- 
»yly  on  a  passage  way  six  feet  and  nine  inches 
3n  width,  sixty-one  feet  eleven  inches;  north- 
erly on  a  passage  way  three  feet  wide,  nine- 
teen feet  nine  inches:  and  easterly  by  a  line 
through  the  center  of  the  brick  partition  wall, 
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sixty-one  feet  two  inches;  with  the  appurte- 
nances thereto  belonging."  Riley  v.  Smith,  9 
Allen  (Mass.)  370,  371.  Beginning  at  the 
intersection  of  C  and  S  streets ;  "  thence 
northerly  on  said  Southbridge  Street  three 
hundred  and  forty  feet  to  the  river,  thence 
easterly  on  said  river,  forty-eight  and  one- 
lialf  feet  to  a  willow  tree,  thence  southerly  on 
the  land  of  the  tenants,  three  hundred  and 
sixty-five  feet  to  the  first  mentioned  bounds." 
Howard  v.  Holy  Cross  College,  116  Mass.  117. 
Where  the  declaration  described  the  demanded 
premises,  vv^'thout  metes  and  bounds,  as  "  the 
mill  and  mill-dam,  with  the  appurtenances, 
and  the  land  under  and  adjoining  them  and 
used  therewith,"  a  general  description  of  the 
locality  of  the  premises  being  added.  Baker 
V.  Bessey,  73  Me.  472,  40  Am.  Rep.  377.  In 
a  writ  of  entry  the  number  of  a  lot  actually 
run  out  and  numbered  is  a  sufficient  designa- 
tion of  the  lot ;  but  the  writ  must  so  describe 
the  demanded  premises  that  any  reference  to 
papers  and  records  dehors  the  Avrit  would  be 
surplusage.    Willey  v.  Nichols,  59  Me.  253. 

Insufficient  description. — The  writ  described 
the  land  as  "  lot  No.  4  in  said  fifth  range, 
excepting  six  acres  and  a  passage-way  thereto 
out  of  the  same."  The  description  was  insuf- 
ficient.   Smith  V.  Sanders,  56  N.  H.  339. 

13.  It  has  been  held  to  be  unnecessary,  al- 
though proper,  to  allege  that  the  land  is  in 
the  county.  Martin  v.  Martin,  51  Me.  366. 
Nor  is  it  necessary  to  refer  to  the  register 
of  deeds  when  the  location  of  the  land  is 
otherwise  sufficiently  shown.  Bragg  v.  White, 
66  Me.  157.  But  see  Witherow  f.  Keller,  11 
Serg.  &  R.  (Pa.)  271. 

14.  Where  it  was  declared  by  statute  that 
no  action  shall  be  maintained  for  land  unless 
on  a  seizin  within  twenty-five  years,  an  aver- 
ment of  seizin  within  sixty  years  was  held 
open  to  demurrer.  Bockee  v.  Crosby,  3  Fed. 
Cas.  No.  1,593,  2  Paine  432.  The  demurrer 
here  Avas  to  a  plea  in  abatement;  yet  the 
court  held  that  the  defect  in  the  count  was 
searched  out  by  it. 

15.  Ward  v.  Bartholomew,  6  Pick.  (Mass.) 
409;  Elliot  v.  Heath,  6  N.  H.  426.  Compare 
Lyon  V,  Mottuse,  19  Ala.  463,  467,  where  it 
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e.  Statement  of  Disseizin  by  Tenant.  The  cardinal  feature  of  the  common- 
law  writ  of  entry  was  its  allegation  of  a  disseizin  by  the  tenant.^^  The  fact 
of  disseizin  in  some  way  is  still  to  be  pleaded ;  bnt  it  may  now  be  alleged  in  a 
very  general  form.^' 

C.  Tenant's  Statement  of  His  Defense — l.  Pleas  in  Abatement.  Any 
defect  in  the  form  or  service  of  a  writ  of  entry  which  is  amendable  or  which  can 
be  waived  by  the  adverse  party  is  matter  of  abatement  and,  except  when  a 
motion  is  anthorized  by  statute,  can  be  taken  advantage  of  only  through  a  plea  in 
abatement,  filed  in  due  season. 

2.  Plea  of  Nul  Disseisin.  A  frequent  plea  in  the  writ  of  entry  was  that  of 
7ml  disseisin.  It  passed  as  a  general  issue,  but  its  scope  was  very  narrow.  It 
put  in  issue  the  question  whether  the  demandant  was  ever  seized  of  the  premises,'^ 
and  the  question  of  the  legal  title  to  tlie  land.^^  It  admitted  that  the  tenant  was 
in  possession  claiming  a  freehold.^'^    The  effect  miglit  be  of  serious  practical  con- 


is  said :  "  We  therefore  think  that  the  allega- 
tion of  disseizin  is  sufficient  after  verdict  in 
a  writ  of  entry,  which  is  founded  on  the 
disseizin,  and  not  upon  the  mere  right  of  the 
demandant,  and  that  the  count  is  good  con- 
sidered as  a  count  in  a  writ  of  entry,  but 
that  it  is  insufficient  as  one  in  a  writ  of 
right." 

Alleging  the  value  of  the  esplees. —  In  con- 
nection with  the  averment  of  the  seizin  of  the 
demandant  the  older  declarations  in  the  writ 
of  entry  customarily  alleged  that  the  demand- 
ant was  seized  hj  taking  the  profits  of  the 
land  to  the  value  of  six  shillings  and  eight 
pence."  The  omission  of  this  phrase  of  art 
was  regarded  as  fatal  by  the  supreme  court 
of  Pennsylvania  as  late  as  1824.  See  Withe- 
row  r.  Keller,  11  Serg.  &  R.  (Pa.)  271,  274. 

16.  See  supra,  IV,  A. 

The  fact  was  at  first  pleaded  with  a  pains- 
taking degree  of  certainty.  The  nature  of  the 
alleged  disseizin  was  precisely  marked  in  the 
pleading;  for  it  was  held  that  the  defect  of 
the  tenant's  possessory  title,  whether  arising 
from  his  own  wrongful  entry,  or  the  wrongful 
entry  of  some  one  under  whom  he  claimed, 
was  always  to  be  set  forth.  Thus  if  the 
action  was  against  the  disseizor  himself,  the 
writ  alleged  that  the  claim  was  for  land  into 
which  the  tenant  "  had  no  entry  but  by  the 
intrusion  which  he  himself  made."  If  it  was 
against  a  tenant  to  whom  the  original  dis- 
seizor had  conveyed  the  land,  the  writ  alleged 
that  the  claim  was  for  land  into  which  the 
tenant  had  not  entry  save  by  {per)  X  "who 
intruded  himself  on  it  and  demised  to  the 
tenant."  If  there  had  been  a  second  aliena- 
tion, this  fact  also  appeared  in  the  writ, 
through  its  averment  that  the  demandant's 
claim  was  for  land  into  which  the  tenant  had 
not  entry  save  by  {per)  Y,  to  whom  {cui) 
X,  who  had  intruded  himself  upon  it,  had 
demised  it.  This  particularity  in  pleading 
the  disseizin  gave  rise  to  the  ancient  doctrine 
of  the  degrees  in  the  writ  of  entry.  After 
tlie  original  wrongful  entry,  the  first  stage 
was  in  the  per;  the  second  in  the  per  and 
cui.  See  3  Blackstone  Comm.  181-182;  Ja- 
cob L.  Diet.;  2  Pollock  &  M.  Hist.  Eng.  L. 
64. 

17.  The  more  common  averment  in  the  later 


common  law  was  merely  that  the  tenant  with- 
in twenty  years  last  past  [the  period  fixed 
by  the  statute  of  limitations]  "  has  unjustly 
and  without  judgment  disseised  him,  the  said 
plaintiff,"  of  the  land  in  question.  See  2 
Chitty  PI.  (16th  ed.)  118. 

18.  For  forms  of  plea  see  Truro  r.  Free- 
man, 123  Mass.  187  ;  Troy  v.  Haskell,  33  N.  H. 
533. 

For  form  of  plea  in  abatement  see  Waldo 
V.  Mitchell,  24  N.  H.  229. 

19.  Richardson  v.  Rich,  66  Me.  249. 
Instances   of   matter   of   abatement. —  If 

pending  the  writ  the  demandant's  right  to 
recover  the  land  has  been  taken  away  by  the 
recovery  of  a  stranger  from  the  tenant,  or 
by  a  vahd  levy  upon  it  in  an  execution  against 
the  demandant,  the  suit  may  be  defeated  by 
a  plea  in  abatement  filed  as  early  as  possible 
after  the  facts  have  occurred,  although  there 
has  been  a  continuance  of  the  action.  Burn- 
ham  r.  Howard,  31  Me.  569.  And  see  Wal- 
eutt  v.  Spencer,  14  Mass.  409.  In  a  writ 
counting  on  a  disseizin  by  the  tenant  the  ob- 
jection that  it  was  committed  by  his  grantor 
ur.der  whose  deed  he  entered  should  be  taken 
in  abatement.  Gordan  r.  Peirce,  11  Me.  21 3-, 
Porter  v.  Cole,  4  Me.  20.  When  the  writ  if* 
against  a  mortgagee  who  has  not  entered  on 
the  premises  or  made  any  claim  of  OAvnership, 
a  plea  in  abatement  should  be  filed  by  de- 
fendant. Lyman  r.  Hibbard,  18  N.  H.  233. 
But  a  plea  in  abatement  of  a  writ  of  entry 
that  an  execution  had  been  levied  on  a  part 
of  the  Innd  without  more  is  insufficient. 
Waldo  V.  Mitchell,  24  N.  H.  229.  See  Abate- 
ment AND  Revival,  1  Cyc.  56  note  89;  and 
supra,  VIII,  C. 

20.  Martin  v.  Wood,  6  Mass.  6. 

21.  Green  v.  Kemp,  13  Mass.  515,  7  Am. 
Dec.  169.  Compare  Russell  v.  Lewis,  2  Pick. 
(Mass.)  508. 

22.  Gibson  r.  Norway  Sav.  Bank,  69  INIe. 
579;  Gammon  r.  Huff,  *67  Me.  184;  Colburn 
V.  Grover,  44  Me.  47 ;  Treat  r.  Strickland,  23 
Me.  234;  Stevens  r.  Winship,  1  Pick.  (Mass.) 
318,  11  Am.  Dec.  178;  Highbee  r.  Rice,  5 
Mass.  344,  4  Am.  Dec.  63:  Hale  r.  Glidden, 
10  N.  H.  397;  Gibson  r.  Bailev,  9  N.  H.  168; 
Gibson  v.  Brockwav,  8  N.  H.  465.  31  Am. 
Dec.  200;  Mills  r.  Peirce,  2  N.  H.  9. 
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sequence  when  the  tenant  was  in  fact  a  tenant  for  years  or  at  a  will.^  It  was  not 
necessary  that  the  plea  if  made  should  go  to  the  whole  of  the  premises  demanded  ; 
a  plea  of  nut  disseisin  as  to  an  undivided  part  was  good.^ 

3.  Plea  of  Non-Tenure  —  a.  Different  Forms  of  the  Plea.  If  the  tenant  wished 
to  deny  that  he  was  in  possession  as  charged  his  proper  plea  was  non-tenure.^ 
This  plea  had  two  forms :  if  the  tenant  would  deny  that  he  had  possession  in  any 
form  he  pleaded  non-tenure  general  if  in  fact  he  had  been  in  possession  but 
only  as  a  tenant  for  years  or  for  a  term  of  years  he  pleaded  non-tenure  special.^ 
In  this  form  the  plea  alleged  tliat  a  third  person  was  seized  of  the  premises,  in 
fee  or  freehold  as  the  case  might  be,  that  he  had  leased  to  the  tenant  for  a  term 
of  years  or  at  will,  and  that  the  tenant  had  nothing  in  the  premises  except  as  such 
tenant  of  the  third  person  lessor.^^  The  demandant  at  common  law  was  not  per- 
mitted to  traverse  the  freehold  estate  thus  set  up  in  the  third  person;  but  to 
maintain  his  writ  he  was  obliged  to  reply  that  the  tenant  was  tenant  of  the 
freehold.2^ 

b.  Nature  of  the  Plea.  It  was  a  moot  question  whether  tlie  plea  of  non- 
tenure was  in  abatement  or  in  bar.^  In  England  it  was  apparently  always  deemed 
to  be  in  abatement.  In  America  tlie  early  cases  went  both  ways.^^  The  later 
doctrine  of  the  American  courts,  enforced  by  statutes  to  some  extent,  is  in  line  with 
the  English  doctrine ;  the  plea  of  non-tenure  is  deemed  to  be  in  abatement  and 
aot  in  bar.^^    The  practical  result,  where  this  view  prevails,  is  threefold  :  (1)  The 


The  legal  effect  of  a  plea  of  nul  disseisin, 

since  Mass.  St.  (1836)  c.  273,  is  an  admission 
of  everything  except  the  demandant's  title; 
and  a  specification  by  the  tenant  that  he  is 
not  in  the  actual  possession  of  the  demanded 
premises,  but  is  the  legal  owner  thereof  under 
a  deed  to  him,  does  not  modify  the  admission 
contained  in  the  plea.  Johnson  v.  Boardman, 
S  Allen  (Mass.)  28.  And  see  Cocheco  Mfg. 
€o.  V.  Whittier,  10  N.  H.  305. 

In  a  real  action  defendant's  possession  must 
be  denied  by  a  plea  of  non-tenure  or  dis- 
olaimer;  the  general  issue  admits  his  posses- 
sion. Graves  v.  Amoskeag  Mfg.  Co.,  44  N.  H. 
462. 

23.  In  such  a  case,  under  a  plea  of  mil  dis- 
seisin, the  tenant  could  not  show  the  true 
character  of  his  tenancy  or  that  it  had  not 
been  terminated;  his  plea  admitted  that  he 
was  in  possession  claiming  a  freehold.  Wig- 
gin  V.  Smith,  54  N.  H.  213.  And  see  Tappan 
V.  Tappan,  36  N.  H.  98. 

24.  Hazen  v.  Wright,  85  Me.  314,  27  Atl. 
181. 

25.  Mills  V.  Peirce,  2  N.  H.  9. 

26.  Mills  V.  Peirce,  2  N.  H.  9. 

For  the  proper  form  see  the  opinion  of 
Richardson,  C.  J.,  in  Pike  v.  Bagley,  4  N.  H. 
76,  giving  Pastel's  '*  very  ancient  but  very 
correct  form  "  of  the  plea,  and  criticizing  a 
defective  form. 

27.  Bacon  Abr.  tit.  "Pleading,"  J,  9; 
Booth  Real  Act.  28;  Jackson  Real  Act.  91; 
Stearns  Real  Act.  202,  207.  And  see  Whidden 
V.  Proctor,  17  N.  H.  90;  Mills  v.  Peirce,  2 
N.  H.  9. 

28.  For  the  form  in  full  of  non-tenure  spe- 
cial see  Jackson  Real  Act.  95 ;  Stearns  Real 
Act.  460. 

29.  Whidden  v.  Proctor,  17  N.  H.  90.  If 
the  case  went  to  trial  upon  this  issue,  how- 
ever, it  did  not  necessarily  follow  that  the 
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demandant  failed  if  it  appeared  that  the  ten- 
ant had  in  fact  entered  only  as  a  tenant  at 
will  or  for  a  term  of  years ;  if  the  tenant  had 
resisted  the  lawful  entry  of  the  demandant 
this  wrong  could  not  be  qualified  by  showing 
the  tenancy  for  years  or  at  will.  See  the  doc- 
trine of  the  elective  disseizin  supra,  IV,  C, 
2,  c.  And  compare  Whidden  v.  Proctor,  17 
N.  H.  90. 

30.  "  The  plea  of  non  tenure,  either  of  the 
whole  or  part,  though  usually  called  a  plea 
in  abateanent,  concluding  with  praying  judg- 
ment of  the  writ,  is  not  strictly  a  plea  in 
abatement,  although  dilatory;  for  so  far  from 
giving  the  demandant  a  better  writ,  the  plea 
is  that  the  tenant  is  not  liable  to  the  action, 
inasmuch  as  he  does  not  hold  the  land  in  any 
shape;  and,  besides,  it  is  frequently  pleaded, 
as  to  part,  along  with  a  plea  in  bar  to  the 
rest."  Note  to  William  v.  Gwyn,  2  Saund. 
42o,  446.  And  see  the  remarks  of  Jackson,  J., 
in  Prescott  v.  Hutchinson,  13  Mass.  439,  440. 

31.  Non-tenure  a  plea  in  bar. — See  Fosdick 
V.  Gooding,  1  Me.  30,  10  Am.  Dec.  25  (in 
dower)  ;  Dewey  v.  Brown,  5  Pick.  (Mass.) 
238  (in  bar  or  in  abatement)  ;  Otis  v.  War- 
ren, 14  Mass.  239  [criticizing  Keith  v.  Swan, 
11  Mass.  216];  Prescott  v.  Hutchinson,  13 
Mass.  439;  Hunt  v.  Sprague,  3  Mass.  312. 
Compare  Rhoden  v.  Graham,  4  Blackf.  (Ind.) 
517,  where  a  denial  of  defendant's  possession 
was  held  to  amount  to  the  general  issue. 

Non-tenure  a  plea  in  abatement. —  See 
Keith  V.  Swan,  11  Mass.  216  {dictyhn)  ; 
Brown  v.  Miltimore,  2  N.  H.  442. 

32.  See  cases  cited  infra,  notes  33,  34,  35. 
In  Massachusetts,  however,  it  has  been  held 

that  non-tenure  may  be  pleaded  either  in 
abatement  or  in  bar.  Dewey  v.  Brown,  5 
Pick.  238.  And  see  Rev.  Laws  (1902),  c.  179, 
§  9,  declaring  that  non-tenure  is  pleadable 
in  abatement. 
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plea  of  non-ten  are,  whether  general  or  special,  must  be  made  within  the  limited 
time  allowed  for  pleas  in  abatement  (2)  the  plea  of  non-tenure  is  properly  to 
be  verified  by  affidavit  as  to  all  matters  of  fact  stated  in  it;^*  (3)  the  plea  of  non- 
tenure must  at  common  law  be  strictly  accurate  in  form  or  it  will  fall  before  a 
demurrer.^^ 

4.  Disclaimer  —  a.  When  Proper.  If  defendant  in  a  writ  of  entry  would  admit 
both  plain tilf's  title  to  the  land  described  in  the  writ  and  his  right  to  its  possession 
a  so-called  plea  of  disclaimer  was  proper.^*^  The  disclaimer  might  go  to  the  whole 
of  the  tract  demanded  or  to  any  part  of  it.^^ 

b.  Nature  and  Operation  —  (i)  In  General.  In  brief  a  disclaimer  is  a  renun- 
ciation by  defendant  of  title  and  right  of  possession  in  the  land  described  in  the 
writ.^  Its  general  effect,  as  between  the  parties  and  their  privies,  was  similar  to  the 
effect  of  a  conveyance  of  the  title  by  defendant  to  plaintiff.  A  disclaimer  there- 
fore could  be  made  as  a  rule  only  by  one  who  was  capable  of  conveying  the  land.^^ 

(ii)  Effect  OF  A  Disclaimer  ' BY  A  Sole  Defendant.  If  a  sole  defendant 
disclaimed,  whatever  estate  he  had  was  in  effect  passed  to  and  vested  in  plaintiff.^ 

(ill)  Effect  of  a  Disclaimer  by  a  Co -Defendant.  If  the  writ  of  entry 
was  brought  against  two,  a  disclai'iner  by  one  inured  as  a  release  to  pass  all  hia 
estate  to  his  co-defendant.^^ 


By  statute  in  Maine  (Rev.  St.  (1903)  §  6) 
defendant  may  plead  non-tenure  in  abatement 
or  he  may  plead  it  by  a  brief  statement 
under  the  general  issue,  filed  within  the  time 
allowed  for  pleading  in  abatement. 

33.  A  plea  of  non-tenure  being  in  abatement 
and  not  in  bar  cannot  avail  unless  seasonably 
filed.  Hatch  v.  Brier,  71  Me.  542.  The  stat- 
ute required  non-tenure  to  be  pleaded  in 
abatement;  and  a  defendant  who  neglects  so 
to  plead  cannot  avail  himself  of  that  defense 
by  joining  with  another  defendant  in  a  plea 
of  nul  disseisin.  Wyman  v.  Brown,  50  Me. 
139.  A  plea  of  non-tenure  and  disclaimer,  in 
the  form  of  the  brief  statement  provided  by 
statute,  is  filed  too  late  five  terms  after  the 
entry  of  the  action.  Colburn  v.  Grover,  44 
Me.  47.  A  plea  of  non-tenure  to  a  writ  of 
entry,  being  a  plea  in  abatement,  must  be 
filed  within  the  time  prescribed  by  the  rules 
of  the  court  for  such  pleas.  Newbegin  v. 
Langley,  39  Me.  200,  63  Am.  Dec.  612.  Non- 
tenure must,  by  Me.  St.  (1846)  c.  221,  be 
pleaded  within  the  time  required  for  filing 
pleas  in  abatement.  Young  v.  Tarbell,  37  Me. 
509. 

It  is  in  the  discretion  of  the  court  to  allow 
a  plea  of  non-tenure  to  be  filed  at  the  fourth 
term  after  the  entry  of  the  action.  Tappan 
V.  Tappan,  31  N.  H.  41. 

34.  Under  a  rule  of  court  requiring  pleas 
in  abatement,  if  containing  matter  of  fact 
not  appearing  of  record,  to  be  verified  by 
oath  or  affirmation,  a  plea  of  non-tenure  to  a 
writ  of  entry,  under  Me.  St.  (1846),  c.  221, 
providing  that  "  the  defendant  may  plead  that 
he  is  not  tenant  of  the  freehold  in  abatement, 
but  not  in  bar,"  must  be  verified  by  positive 
affidavit  as  to  every  matter  of  fact  therein 
stated,  or  it  will  be  held  bfid  on  special  de- 
murrer.   Fogg  V.  Fogg,  31  Me.  802. 

35.  Accordingly  when  a  plea  of  non-tenure 
did  not  conclude  by  praying  judgment  of  the 
writ,  but  concluded,  "  and  this  she  is  ready 
to  verify,  etc.,  wherefore,  etc.,"  it  was  held 


that  the  plea  was  bad  on  demurrer.  "  No 
adjudged  case  has  ever  settled  it,  that  '  where- 
fore, etc'  implies  praying  judgment  of  the 
writ."    Pike  v.  Bagley,  4  N.  H.  76,  78. 

36.  Tappan  v.  Boston  Water  Power  Co., 
157  Mass.  24,  31  N.  E.  703,  16  L.  R.  A.  353; 
Oakham  v.  Hall,  112  Mass.  535;  Prescott  V. 
Hutchinson,  13  Mass.  439. 

37.  For  an  illustration  see  Prescott  V. 
Hutchinson,  13  Mass.  439. 

For  the  degree  of  certainty  required  when 
the  disclaimer  was  of  a  portion  of  the  land 
demanded  see  Pettingell  v.  Boynton,  139  Mass. 
244,  29  N.  E.  655;  and  in/ra,  X,  C,  4,  c,  (iv). 

38.  Oakham  v.  Hall,  112  Mass.  535. 

39.  Oakham  v.  Hall,  112  Mass.  535.  "An 
infant  could  not  disclaim;  nor  a  husband 
who  held  only  in  right  of  his  wife.  So  an 
abbot,  bishop,  dean,  or  other  like  sole  corpo- 
ration, could  not  disclaim,  to  the  prejudice 
of  the  convent  or  church."  Prescott  v.  Hutch- 
inson, 13  Mass.  439,  440,  per  Jackson,  J. 

40.  Plaintiff  might  enter  immediately,  and 
would  become  seized  according  to  the  title  set 
forth  in  the  writ ;  and  the  tenant  would  after- 
ward be  estopped  from  disputing  that  title. 
Tappan  v.  Boston  Water  Power  Co.,  157  Mass. 
24,  31  N.  E.  703,  16  L.  R.  A.  353;  Prescott 
V.  Hutchinson,  13  Mass.  439. 

Discontinuance  of  action. —  Upon  the  filing 
of  a  disclaimer  by  a  sole  defendant,  plaintilf 
could  discontinue  his  action,  so  far  as  a 
question  of  title  between  them  was  involved. 
If,  however,  he  did  not  discontinue,  the  fur- 
ther prosecution  of  the  action  affected  only 
such  questions  as  remained  outside  the  title; 
for  by  the  disclaimer  the  title  had  ceased  to 
be  in  issue  between  the  parties.  Tappan  v. 
Boston  Water  Power  Co.,  157  Mass.  24,  31 
N.  E.  703,  16  L.  R.  A.  353;  Esty  v.  Currier, 
98  Mass.  500;  Johnson  v.  Rayner,  6  Gray 
(Mass.)  107. 

41.  Oakham  v.  Hall,  112  Mass.  535;  Pres- 
cott V.  Hutchinson,  13  Mass.  439 ;  Jackson 
Real  Act.  98;  Stearns  Real  Act.  222. 

[X,  C,  4.  b.  (Ill)] 
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e.  How  Pleaded — (i)  Whether  jn  Abatement  on  Bab.  This  common-law 
character  of  the  disclaimer/^  as  being  in  the  nature  of  a  plea  in  abatement,  was 
preserved  in  the  early  doctrine  of  some  American  states,  and  to-daj  is  its  prevail- 
ing character  whenever  the  disclaimer  is  formally  pleaded/^  In  at  least  two 
American  jurisdictions,  however,  Maine  and  Massacliusetts,  there  was  a  time  when 
the  disclaimer  in  a  writ  of  entry  was  commonly  treated  b}^  tlie  practitioners  as  a 
plea  in  bar.^*  The  effect  of  this  is  shown  in  the  frequent  appearance  in  the  cases 
of  a  disclaimer  in  conjunction  with  the  plea  of  non-tenure  and  with  the  plea  of 
nul  disseisin}^  Its  effect  is  also  shown  in  the  present  statutory  provision  permit- 
ting matter  in  disclaimer  to  be  presented  under  the  general  issue/^ 

(ii)  When  to  Re  Pleaded  at  the  Threshold.  The  disclaimer,  when  for- 
mally pleaded,  being  regarded  as  in  abatement,  it  follows  that  such  a  defense  can- 
not be  interposed  with  effect  after  the  time  limited  for  dilatory  pleas/^ 

(ill)  Disclaimer  Without  Formal  Pleading.  On  the  other  hand  tliere  is 
a  marked  tendency  in  our  later  legal  doctrine  to  dispense  with  the  formal  pleading 
of  a  disclairner.''^ 

(iv)  Certainty  of  Description.  When  the  disclaimer  goes  to  all  the  land 
demanded,  a  general  description  will  suffice ;  but  a  partial  disclaimer  must 
describe  the  portion  disclaimed  with  the  same  particularity  that  is  required  of 
plaintiff  in  his  declaration,  who  must  make  his  description  so  certain  that  seizin 
thereof  may  be  delivered  by  the  sheriff  without  reference  to  any  description  dehors 
the  writ/» 


The  reason  was  that  strictly  the  action 
against  two  lay  only  on  the  theory  that  they 
were  either  joint  tenants  or  coparceners.  If 
they  were  so  in  fact  a  renunciation  of  title 
by  one  and  its  consequent  extinguishment 
would  of  itself  clothe  the  other  with  the  whole 
title,  leaving  him  sole  tenant  of  the  land  so 
held.  If  they  were  in  fact  joint  disseizors, 
still  they  were  in  theory  joint  tenants  by 
disseizin,  and  the  same  result  followed  a  dis- 
claimer by  one,  so  far  as  their  estate  by  dis- 
seizin was  concerned.  "  By  joining  them  in 
the  action,  the  demandant  avers  them  to  be 
joint  tenants.  ...  If  either  of  them  has  any 
estate  or  title,  in  sole  tenancy  or  several 
tenancy,  by  right,  the  renunciation  of  such 
title  by  disclaimer  would  simply  extinguish 
it."  Oakham  v.  Hall,  112  Mass.  535,  541 
[citing  Jackson  Real  Act.  72;  Stearns  Real 
Act.  204],  per  Wells,  J. 

42.  In  the  stricter  common  law,  a  dis- 
claimer was  never  considered  as  a  pleading 
in  bar  of  the  action.  "  So  far  from  showing 
that  the  demandant  had  no  right  to  the  de- 
manded premises  it  was  an  acknowledgment 
of  his  title."  But  on  the  other  hand  the  dis- 
claimer was  not  formally  treated  as  a  plea 
in  abatement.  It  did  not  give  plaintiff  a 
better  writ ;  it  contained  no  prayer  for  judg- 
ment. Rather  it  was  in  effect  an  offer  by 
defendant  to  yield  to  the  claim  of  the  de- 
mandant and  admit  his  title.  This  in  many 
cases  gave  the  demandant  the  benefit  of  a 
judgment  in  his  favor.  If  made  by  a  sole 
tenant  it  was  an  immediate  end  to  the  suit 
so  far  as  the  question  of  title  was  concerned. 
See  remarks  of  Jackson,  J.,  in  Prescott  v. 
Hutchinson,  13  Mass.  439,  440. 

43.  Hazen  v.  Wright,  85  Me.  314,  27  Atl. 
181;  Tappan  v.  Tappan,  31  N.  H.  41.  And 
see  Me.  Rev.  St.  (1903)  c.  106,  §  6;  Mass'. 
Rev.  Laws  (1902),  c.  179,  §  9. 

[X,  C,  4,  e,  (i)] 


44.  Hazen  v.  Wright,  85  Me.  314,  27  AtL 
181;  Prescott  v.  Hutchinson,  13  Mass.  439. 

45.  Porter  v.  Rummery,  10  Mass.  64.  Com- 
pare Prout  V.  Libby,  14  Mass.  151,  where 
counsel  insisted  that  a  plea  of  non-tenure 
without  disclaimer,  "  though  good  in  Eng- 
land, ...  is  not  a  good  plea  here  " ;  but  the 
court  held  that  "  the  statute  does  not  require 
a  disclaimer;  and  the  plea  is  sufficient  at 
common  law."  See  Tappan  v.  Boston  Water 
Power  Co.,  157  Mass.  24,  31  N.  E.  703,  16 
L.  R.  A.  353,  for  an  illustration  of  the  effect 
of  nul  disseisin  with  a  disclaimer.  See  also 
Prescott  V.  Hutchinson,  13  Mass.  439,  for  a 
defense  of  such  pleading. 

46.  See  infra,  X,  C,  4,  c,  (ill). 

47.  If  not  filed  in  due  season  it  may  be 
treated  as  not  setting  up  a  legal  defense,  and 
therefore  is  subject  to  demurrer;  or  it  may 
be  disregarded  by  the  court,  or  be  stricken 
out  and  judgment  entered  as  for  want  of  plea. 
The  different  modes  of  treating  a  disclaimer, 
when  filed  out  of  season,  are  illustrated  in 
Hazen  v.  Wright,  85  Me.  314,  27  Atl.  181; 
Hathorn  v.  Corson,  77  Me.  582,  1  Atl.  738; 
Hatch  V.  Brier,  71  Me.  542;  Ayer  v.  Phillips, 
69  Me.  50;  Putnam  Free  School  v.  Fisher,  38 
Me.  324. 

48.  Thus  under  the  present  statute  of  Mas- 
sachusetts a  disclaimer  need  not  be  set  forth 
in  a  pleading  but  may  be  given  in  evidence 
under  the  general  issue.  Mass.  Rev.  Laws 
(1902),  c.  179,  §  9. 

In  Maine  a  disclaimer  may  be  pleaded  either 
formally  in  abatement,  or  "  by  a  brief  state- 
ment under  the  general  issue,  filed  within 
the  time  allowed  for  pleas  in  abatement,  un- 
less by  leave  of  court  the  time  therefor  is 
enlarged."  Me.  Rev.  St.  (1903)  c.  10(i, 
§  6. 

49.  Pettingell  v.  Boynton,  139  Mass.  244, 
29  N.  E.  655,  where  the  description  of  the 
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d.  Effect  of  a  Disclaimer  on  Costs  and  Damages.  As  the  common  law 
awarded  no  costs  in  any  action,  and  permitted  no  danmges  in  a  real  action, 
defendant's  disclaimer  could  work  no  hardship  on  plaintiff.  Accordingly  the 
common  law  permitted  no  replication  to  a  disclaimer.  But  with  the  statutory 
allowance  of  costs  to  the  party  prevailing  in  a  civil  action,  it  apparently  followed 
that  costs  should  be  allowed  the  successful  plaintiff  as  against  a  disclaiming 
defendant  in  a  writ  of  entry.  If,  however,  defendant  in  truth  never  had  posses- 
sion and  relinquished  all  claim  to  the  land  there  was  no  sound  reason  why  he 
should  pay  costs.  By  his  disclaimer  he  showed  that  the  action  ought  never  to 
have  been  brought,  and  that  it  could  not  be  maintained  against  him.  On  the 
other  hand  plaintiff  should  not  in  consequence  of  a  disclaimer  be  held  to  pay 
costs  if  liis  action  was  rightly  brought  against  defendant.^  The  question  was 
early  met  by  a  statute  which  permitted  plaintiff  to  falsify  the  disclaimer,  by  show- 
ing that  defendant  was  nevertheless  a  tenant  of  the  freehold.^^  So  also  when 
plaintiff  was  permitted  to  recover  damages  notwithstanding  the  character  of  the 
writ  as  a  real  action,  he  might  avoid  the  effect  of  a  disclaimer  by  replying  that 
defendant  was  tenant  of  the  freehold.^^ 

D.  Replication.  The  third  pleading  in  fact  in  the  writ  of  entry  was  a 
replication.  The  principles  governing  it  were  and  are  those  which  apply  in 
general  to  the  replication  or  the  reply  in  pleading.^ 

XL  EVIDENCE,  TRIAL,  JUDGMENT,  AND  REVIEW. 

A.  In  General.  Questions  of  evidence,  trial,  judgment,  and  review  have 
been  frequent  under  the  writ  of  entry,  even  in  modern  law.  To  a  considerable 
extent  they  involve  no  principle  which  is  peculiar  to  the  writ  of  entry  itself  but 


land  disclaimed  was  held  to  be  too  vague  and 
uncertain  for  any  effect. 

50.  See,  generally,  Costs.  And  compare 
Mudgett  f.  Emory,  38  Me.  255;  Society  for 
Propagation  of  the  Gospel  v.  Hall,  2  N.  H. 
416. 

51.  Merrimack  River  Locks,  etc.  v.  Nashua, 
etc.,  R.  Co.,  104  Mass.  1,  6  Am.  Rep.  181, 
where  it  was  held  that  the  disclaimer  was 
falsfied  by  proof  of  occupation  of  the  de- 
manded premises  by  defendant  with  a  perma- 
nent building,  although  such  occupation  was 
by  a  mistake  of  boundary  and  without  inten- 
tion to  disseize.  Prescott  v.  Hutchinson,  13 
Mass.  439.  And  compare  Parlin  v.  Macomber, 
5  Me.  413.  For  an  insufficient  falsification 
of  a  disclaimer  see  Favour  v.  Sargent,  6  Pick. 

(Mass.)  5.  To  a  plea  of  disclaimer  the 
demandant  replied  that  at  the  time  of  the 
purchase  of  the  writ  the  tenant  claimed  title 
by  virtue  of  a  deed  from  a  collector  of  taxes; 
the  tenant  demurred  specially  because  it  was 
not  alleged  that  he  ever  had  possession.  It 
was  held  that  the  replication  was  bad,  and 
the  tenant  entitled  to  costs.  Compare  Field 
V.  Hawley,  126  Mass.  327.  If  one  who  was 
otherwise  capable  of  disclaiming  had  in  a 
previous  suit  pleaded  nul  disseisin,  and  thus 
technically  claimed  the  land,  he  was  not 
thereby  estopped  from  disclaiming  in  a  suit 
by  a  different  plaintiff.  "  When  a  man  comes 
with  a  better  title  than  the  former  demand- 
ant, the  tenant  may  well  plead  a  disclaimer 
as  to  him,  though  he  had  previously  set  up 
his  right  to  the  land,  against  the  claim  of 
another."     Owen   v.   Bartholomew,   9  Pick. 

(Mass.)  519,  528. 


52.  Prescott  v.  Hutchinson,  13  Mass.  439. 

53.  See,  generally.  Pleading.  See  also 
Parlin  v.  Macomber,  5  Me.  413;  Twomey  v. 
Linnehan,  161  Mass.  91,  36  N.  E.  590;  Ever- 
enden  v.  Beaumont,  7  Mass.  76;  Wilson  v. 
Webster,  6  N.  H.  419. 

One  occasion  for  a  replication  in  a  writ  of 
entry  is  especially  worthy  of  note.  Although 
defendant  could  not  under  the  general  issue 
give  in  evidence  a  title  under  which  he  did 
not  claim,  except  for  the  purpose  of  rebutting 
plaintiff's  evidence  of  seizin,  yet  defendant 
could  plead  in  bar  a  conveyance  by  plaintiff 
to  a  third  person,  although  defendant  did  not 
claim  under  it ;  "  for  if  the  tenant  have  no 
right,  yet  if  the  demandant  have  no  right, 
he  cannot  in  law  draw  into  question  the  ten- 
ant's seizin,  whether  acquired  by  right  or  by 
wrong."  But  it  may  be,  notwithstanding  the 
execution  by  plaintiff  of  a  deed  purporting 
to  be  a  conveyance  of  his  right,  that  no  right 
has  in  fact  passed  by  the  deed.  In  such  a 
case  defendant's  plea  in  bar  could  be  met  by 
a  replication  that  nothing  passed  by  the  deed. 
This  allegation  could  be  traversed  by  defend- 
ant, and  an  issue  to  the  country  be  joined 
and  tried;  and  if  the  verdict  was  for  plain- 
tiff he  was  entitled  to  judgment.  Wolcot  i*. 
Knight,  6  Mass.  418,  419.  Compare  Knox  v. 
Kellock,  14  Mass.  200. 

For  the  use  of  a  replication  to  meet  a  dis- 
claimer see  supra,  note  51;  and  in  particular 
Parlin  v.  Macomber,  5  Me.  413;  Favour  v. 
Sargent,  6  Pick.  (Mass.)  5. 

For  the  use  of  a  replication  as  against  an 
equitable  defense  allowed  by  statute  see  Two- 
mey V.  Linnehan,  161  Mass.  91,  36  N.  E.  590.^ 
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belong  rather  to  the  general  doctrines  which  relate  to  evidence,^*  trial,^^  judgment,^ 

and  review.^"^ 

B.  Evidence  as  to  Demandant's  Title.  It  is  not  required  of  a  demandant 
that  his  evidence  show  a  freehold  title  good  to  all  intents ;  he  may  recover  on 
showing  a  good  title  as  against  the  tenant.^^  On  the  other  hand  it  is  necessary 
that  the  evidence  establish  some  title  in  the  demandant  or  show  a  sufficient 
adverse  possession.^^  And  when  the  demandant  claims  title  through  a  corpora- 
tion, the  existence  of  the  corporation,  it  has  been  held,  must  be  shown.^ 

C.  Evidence  as  to  Demandant's  Seizin.  Possession  \q  prima  facie  QvidiQiiQQ 
of  ssizin,  and  on  the  question  of  possession  the  evidence  may  take  a  wide  range.^^ 


54.  See,  generally,  Evidence. 
Instances  of  this  appear  in  Worthing  v. 

Worthing,  64  Me.  335;  Warren  v.  Kimball, 
59  Me.  264;  Hall  v.  Bean,  12  Me.  134; 
Worthy  v.  Warner,  119  Mass.  550;  Somes  v. 
Skinner,  16  Mass,  348. 

55.  See,  generally,  Teial. 

Instances  of  this  appear  in  Peabody  v. 
Hewett,  52  Me.  33,  83  Am.  Dec.  486;  Buck- 
nam  v.  Bucloiam,  30  Me.  494;  Pejepscot  Pro- 
prietors V.  Nichols,  10  Me.  256;  Holmes  v. 
Turner's  Falls  Co.,  142  Mass.  590,  8  N.  E. 
646;  McCormick  v.  Carroll,  103  Mass.  151; 
Chandler  v.  Simmons,  97  Mass.  508,  93  Am. 
Dec.  117;  Blake  v.  Sawin,  10  Allen  (Mass.) 
340;  Johnson  v.  Rayner,  6  Gray  (Mass.)  107; 
Curtis  V.  Francis,  9  Cush.  (Mass.)  427"; 
Laflin  v.  Brown,  7  Mete.  (Mass.)  576;  Saun- 
ders V.  Farmer,  62  N.  H.  572;  Tappan  v. 
Tappan,  31  N.  H.  41 ;  Cilley  V.  Bartlett,  19 
N.  H.  312. 

56.  See,  generally.  Judgments. 

Instances  of  this  appear  in  Ayer  v.  Phil- 
lips, 69  Me.  50;  Hotchkiss  v.  Hunt,  56  Me. 
252 ;  Russell  v.  Brown,  56  Me.  94 ;  Spaulding 
V.  Goodspead,  39  Me.  564;  Gilman  v.  Stetson, 
16  Me.  124;  Cutts  i>.  King,  5  Me.  482;  But- 
rick.  Petitioner,  185  Mass.  107,  69  N.  E. 
1044;  Butrick  v.  Tilton,  155  Mass.  461,  29 
N.  E.  1088;  Kell»y  v.  Meins,  135  Mass.  231; 
Currier  v.  Esty,  116  Mass.  577;  Oakham  v. 
Hall,  112  Mass.  535;  Holyoke  v.  Haskins, 
9  Pick.  (Mass.)  259;  Somes  v.  Skinner,  3 
Pick.  (Mass.)  52;  Dewey  v.  Brown,  2  Pick. 
(Mass.)  387;  Adams  v,  Frothingham,  3  Mass. 
352,  3  Am.  Dec.  151;  Stevens  v.  Morse,  47 
N.  H.  532;  Odlin  Gove,  41  N.  H.  465,  77 
Am.  Dec.  773;  Hall  v.  Dodge,  38  N.  H.  346; 
Tappan  v.  Tappan,  36  N.  H.  98;  Wood  v. 
Cheshire  County,  32  N.  H.  421;  Smyth  v. 
Carlisle,  16  N.  H.  464;  George  w.  Sargent,  12 
N.  H.  313. 

57.  See,  generally,  Appeal  and  Errob. 

Instances  of  this  appear  in  Peabody  v.  Hew- 
ett, 52  Me.  33,  83  Am.  Dec.  486 ;  Knox  v.  Ler- 
mond,  3  Me.  377;  Parker  v.  Parker,  106  Mass. 
82;  Silloway  v.  Hale,  8  Allen  (Mass.)  61. 

58.  Pettingell  v.  Boynton,  139  Mass.  244, 
29  N.  E.  655 ;  Howard  v.  Holy  Cross  College, 
116  Mass.  117;  Mara  v.  Pierce,  9  Gray 
(Mass.)  306.  The  demandant  in  a  real  ac- 
tion may  support  his  title  by  a  deed  recorded 
since  the  date  of  his  writ,  if  no  intervening 
title  is  relied  on  by  the  tenant.  Howland  v. 
Crocker,  7  Allen  (Mass.)  153. 

A  title  in  the  demandant's  ancestors  is  suf- 
ficient, without  further  proof  of  title,  if  there 
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has  been  no  subsequent  adverse  possession. 
Osgood  V.  Coates,  1  Allen  (Mass.)  77. 

A  writ  of  entry  is  sustained  by  proof  of  a 
mortgage  to  the  demandant,  an  entry  for 
foreclosure  thereof,  and  a  quitclaim  deed  to 
him  of  the  equity  of  redemption  before  such 
entry  for  foreclosure,  if  the  tenant  relies  on 
a  title  derived  from  the  mortgagor  since 
such  entry.  Whitcomb  v.  Jacobs,  9  Gray 
(Mass.)  255. 

For  instances  of  insufficient  evidence  of 
title  as  against  the  tenant  see  Douglass  v. 
Libbey,  59  Me.  200;  Osgood  v.  Coates,  1  Al- 
len  (Mass.)  77;  Everenden  v.  Beaumont,  7 
Mass.  76;  Wilson  v.  Webster,  6  N.  H.  419. 
Compare  Butrick  v.  Tilton,  141  Mass.  96,  6 
N.  E.  563. 

59.  In  a  writ  of  entry  by  a  town  to  recover 
land  claimed  by  defendants  under  a  grant  from 
the  town  to  their  predecessors,  the  owner- 
ship of  the  town  is  not  in  the  absence  of  other 
evidence  established  by  evidence  that  after 
the  execution  of  the  alleged  deed  to  defend- 
ants' predecessors  the  town  voted  to  require 
the  occupants  of  the  land  to  build  a  bridge 
and  highway  over  a  stream  situated  on  the 
land,  and  that  such  vote  had  been  accepted 
by  the  occupants,  and  that  the  town  had  given 
its  consent  to  the  erection  by  them  of  a  saw- 
mill over  such  stream.  Hadley  v.  Hadley 
Mfg.  Co.,  4  Gray  (Mass.)  140.  Where  a 
demandant  in  a  writ  of  entry  claims  title 
under  a  person  who  was  in  possession  six 
years  prior  to  the  treaty  of  Aug.  9,  1842,  be- 
tween the  United  States  and  Great  Britain, 
providing  that  all  equitable  possessory  claims 
arising  from  the  possession  and  improvement 
of  any  lot  or  parcel  of  land  by  the  person 
actually  in  possession,  or  by  those  under 
which  such  person  claims  for  more  than  six 
years  before  the  date  of  the  treaty,  shall  be 
held  valid,  vague  and  uncertain  testimony 
which  does  not  show  the  demandant's  neces- 
sary connection  with  the  claim  of  such  per- 
son is  insufficient  to  sustain  his  claim.  Day 
V.  Bishop,  71  Me.  132. 

A  lost  deed,  never  recorded,  and  whose  con- 
tents are  in  dispute,  and  which  cannot  be 
proved  by  witnesses  who  saw  and  read  it,  is 
not  sufficient  evidence  upon  which  to  base  a 
judgment  of  title  to  real  estate  not  in  the 
possession  of  any  grantee  under  it.  Day  v. 
Philbrook,  85  Me.  90,  26  Atl.  999. 

60.  Goulding  v.  Clark,  M  N.  H.  148 ;  Lum- 
bard  v.  Aldrich,  6  N.  H.  269. 

61.  The  possession  may  be  by  the  demand- 
ant in  person,  or  by  an  agent  or  by  one  hav- 


ENTRY,  WRIT  OF 


[15  Cyc]  1083 


But  in  the  absence  of  all  evidence  of  seizin,  within  the  statutory  limit,  the  action 
fails ;  and  to  disprove  the  demandant's  seizin  the  tenant  may  show  deeds  to  third 
persons.**^ 

D.  Evidence  as  to  Location  of  the  Land.  To  establish  the  location  of  the 
demanded  premises  the  recitals  in  ancient  deeds  are  competent  evidence,  as  are 
also  grants  of  adjacent  lands  between  strangers.^^  So  the  testimony  of  living 
witnesses  has  been  admitted  to  prove  that  at  the  earliest  period  of  living  memory 
there  was  a  tract  of  land  answering  to  the  description  in  an  ancient  grant.^  But 
where  the  location  is  described  by  a  certain  distance  from  a  given  line,  it  must 
appear  that  this  line  is  a  fixed,  definite,  and  known  line,  otherwise  the  descrip- 
tion in  the  deeds,  however  precise,  is  immaterial.^^ 

E.  Evidence  of  Disseizin  by  Tenant.  Evidence  of  an  actual  ouster  is  not 
always  necessary  ;  in  many  cases  the  disseizin  may  bo  constructive  or  elective.^ 
But  evidence  of  mere  interference  is  not  evidence  of  disseizin,  nor  is  evidence  of 
the  existence  of  an  easement  in  the  tenant.^*' 

F.  Evidence  of  Disclaimer.  Where  the  issue  arises  on  the  tenant's  dis- 
claimer, it  was  vital  at  common  law  that  the  evidence  shall  exclude  all  the  land 
disclaimed.^ 


ing  a  license  to  enter  upon  the  land.  The 
written  or  spoken  declaration  or  admission 
made  by  one  in  possession  that  he  held  in 
subordination  to  a  certain  title  is  evidence  of 
seizin  in  favor  of  one  holding  that  title,  in 
an  action  against  a  third  person.  Rand  v. 
Dodge,  17  N.  H.  343. 

62.  When  the  demandant  claims  under  a 
deed  received  from  the  owner  more  than 
"twenty  years  before  the  filing  of  the  writ,  any 
-evidence  which  shows  tliat  he  parted  with 
this  title  to  anybody  before  the  twenty  years 
began  to  run  is  admissible  as  tending  to  dis- 
prove plaintiff's  seizin.  Hewes  v.  Coombs,  84 
Me.  434,  24  Atl.  896.  See  also  Poor  i;.  Lar- 
rabee,  58  Me.  543;  Williams'  College  v.  Mal- 
lett,  16  Me.  84;  Snow  v.  Orleans,  126  Mass. 
453;  Farrar  t;.  Fessenden,  39  N.  H.  268. 

On  certain  bearings  of  this  doctrine  see 
Barry  i;.  Adams,  14  Allen  (Mass.)  208.  There 
A,  being  a  tenant  in  common  of  land,  con- 
veyed his  title  to  his  cotenant,  who  after- 
ward conveyed  to  C,  who  sued  to  recover  pos- 
session of  the  premises  from  D,  who  was  in 
by  disseizin,  but  failed  to  maintain  the  ac- 
tion, by  reason  of  proof  that  B  was  disseized 
at  the  time  of  making  the  conveyance.  A  and 
B  thereupon  sued  D;  but  it  appeared  that  A 
had  conveyed  to  B  before  D's  disseizin  was 
defeated.  B  thereupon  sued  alone.  It  was 
held  that  the  former  judgments  and  the 
grounds  on  which  they  were  given  were  ad- 
missible against  D  to  show  that  his  disseizin 
commenced  after  the  conveyance  from  A  to  B, 
and  before  the  conveyance  from  B  to  C,  and 
that  the  action  might  therefore  be  main- 
tained by  B. 

63.  Sparhawk  v.  Bullard,  1  Mete.  (Mass.) 
95. 

64.  In  Gloucester  i\  Gaffney,  8  Allen 
(Mass.)  11,  the  demandants  claimed  under 
a  vote  of  proprietors  of  common  lands,  passed 
in  1732,  granting  all  the  common  land  be- 
tween two  designated  houses;  proof  of  the 
position  of  the  houses,  and  that  at  the  ear- 
liest period  within  the  memory  of  living  wit- 


nesses there  was  a  lot  between  them  lying 
open  and  in  common,  was  sufficient  to  au- 
thorize a  jury  to  find  that  it  was  the  lot 
granted  by  the  ancient  vote. 

65.  "All  that  the  deeds  had  any  tendency 
to  prove  was  that  the  lands  granted  .  .  . 
extended  a  certain  number  of  feet  from  a  line 
which  was  not  itself  a  fixed  and  definite 
line.  .  .  This  rendered  the  contents  of  these 
deeds  immaterial.  ...  As  to  the  other  deeds, 
[locating  the  land  a  certain  number  of  feet 
from  a  fixed  line]  there  can  be  no  doubt  that 
they  were  competent  evidence."  Devine  v. 
Wyman,  131  Mass.  73,  76,  per  Lord,  J.,  who 
delivered  the  opinion  of  the  court. 

66.  Thus  in  modern  cases  proof  that  the 
tenant  has  occupied  the  land  with  a  perma- 
nent building,  although  because  of  a  mistake 
of  boundaries,  and  without  intent  to  disseize, 
is  sufficient  to  establish  a  disseizin  by  him. 
Merrimack  River  Locks,  etc.  v.  Nashua,  etc., 
Co.,  104  Mass.  1,  6  Am.  Rep.  181.  So  the 
fact  that  the  tenant  took  and  recorded  a  deed 
of  the  premises  from  a  tax-collector  is  suffi- 
cient prima  facie  to  establish  a  disseizin  un- 
der a  plea  of  nul  disseisin,  with  a  specifica- 
tion of  non-tenure.  Johnson  v.  Boardman,  6 
Allen  (Mass.)  28.  So  on  a  plea  of  disclaimer 
proof  that  defendant  remained  in  possession 
after  the  levy  of  plaintifl"'s  execution  author- 
izes a  verdict  for  the  latter.  Merrill  v.  Gould, 
16  N.  H.  347.  And  see  Walker  v.  Wilson,  4 
N.  H.  217,  where  the  act  of  remaining  in  pos- 
session, although  under  a  disclaimer  of  pos- 
session, was  held  to  be  a  disseizin. 

67.  See  supra,  IV,  C,  3,  b;  V,  C.  And 
compare  Jordan  v.  Sylvester,  7  Me.  335 ;  Field 
t'.  Hawley,  126  Mass.  327;  Crandell  v.  Taun- 
ton, 110  Mass.  419;  Cilley  v.  Bartlett,  19 
N.  H.  312. 

68.  If  it  appeared  that  the  tenant  was  in 
possession  of  any  part  of  the  land  disclaimed 
his  plea  was  falsified  and  the  demandant  pre- 
vailed. Stearns  Real  Act.  470.  And  see 
Putnam  Free  School  V.  Fisher,  34  Me.  172, 
referring  to  Me.  St.  c.  145,  §  9. 
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ENUMERATE.    To  designate,  or  specitically  mention  ;  to  mention  in  detail,  or 
reckon  up  singly,  to  tell,  to  recount,  to  relate.^ 
ENUMERATED  MOTIONS.    See  Motions. 

ENUMERATED  POWERS.  Certain  j^owers  mentioned  in  the  federal  constitu- 
tion which  are  granted  to  the  various  departments  of  the  national  government.^ 
(See,  generally,  Constitutional  Law.) 

ENUMERATIO  INFIRMAT  REGULAM  IN  CASIBUS  NON  ENUMERATIS.  A 
maxim  meaning  "Enumeration  disathrms  the  I'ule  in  cases  not  enumerated."^ 

ENUMERATIO  UNIUS  EST  EXCLUSIO  ALTERIUS.  A  maxim  meaning  "  Speci- 
fication of  one  thing  is  an  exclusion  of  the  other."  ^ 

ENVOY.    See  Ambassadors  and  Consuls. 

EODEM  LIGAMINE  QUO  LIGATUM  EST  DISSOLVITUR.  A  maxim  meaning 
"A  bond  is  released  by  the  same  formalities  with  which  it  is  contracted."^ 

EODEM  MODO  QUO  ORITUR,  EODEM  MODO  DISSOLVITUR.  A  maxim  mean- 
ing "By  the  same  mode  or  means  by  which  a  thing  originates,  by  the  same  mode 
or  means  it  is  dissolved."  ^ 

EODEM  MODO  QUO  QUID  CONSTITUITUR,  EODEM  MODO  DESTRUITUR.  A 
maxim  meaning  "  In  the  same  way  in  which  anything  is  constituted,  in  that  way 
is  it  destroyed." 

EO  INSTANT!.  At  that  instant ;  at  the  verv  or  same  instant;  immediately.^ 
EO  QUOD  IPSI  BASTARDUS  SIT  NATUS  ANTE  MATRIMONIUM  MATRIS  IPSORUM. 

A  writ,  based  upon  the  Statute  of  Merton,  issued  from  the  Kings  Court  to  the 
Archbishop  directing  an  inquiry  whether  any  one  being  born  beirore  matrimony 
may  inherit  in  like  manner  as  he  that  is  born  after  matrimony.^  (See,  generally, 
Bastards.) 

EPHEMERIS  ANNUA  PARS  LEGIS  ANGLICANAE.  A  maxim  meaning  "An 
annual  diary  is  a  part  of  the  English  Law,  i.  e.  the  law  that  takes  notice  of  the 

annual  calendar." 

EPICURE.    A  devotee  of  sensual  enjoyment ;  a  voluptuary  ;  a  gourmand. 
EPIDEMIC.    See  Health. 

EPILEPSY.  A  disease  of  the  brain,  which  may  be  either  idiopathic  or  symp- 
tomatic, spontaneous  or  accidental,  and  which  occurs  in  paroxysms,  with  uncer- 
tain intervals  between. (See,  generally  Insane  Persons.) 


1.  San  Francisco  v.  Pennies,  93  Cal.  465, 
469,  29  Pac.  66,  distinguishing  "  to  enumer- 
ate "  from  "  to  number,"  where  it  was  held 
that  in  a  statute  requiring  an  assessor  to 
list  in  an  assessment  book  the  various  de- 
scriptions of  property,  their  value,  kind,  and 
amount,  and  quality,  the  word  does  not  mean 
merely  to  "  number,"'  and  that  a  failure  to 
enumerate  in  detail  such  property  shall  not 
invalidate  the  assessment.  Cofnpare  Wolff  v. 
U.  S.,  71  Fed.  291,  292,  18  C.  C.  A.  41.  And 
see  Cutting  v.  Cutting,  20  Hun  (N.  Y.)  360, 
365  [affirmed  in  part  in  86  N.  Y.  522]. 

2.  Bloomer  r.  Todd,  3  Wash.  Terr.  599, 
617,  19  Pac.  135.  1  L.  R.  A.  Ill  [citing  V.S. 
V.  Cruikshank,  92  U.  S:  542.  23  L.  ed.  588; 
Gibbons  v.  Ogden,  9  Wheat.  (U.  S. )  1,  187, 
6  L.  ed.  23. 

3.  Black  L.  Diet,  [citing  Bacon  Aph.  17]. 

4.  Adams  Gloss, 

Applied  in  Ware  v.  State.  35  N.  J.  L.  553, 
557;  McCann  r.  Gerding.  29  Misc.  (N.  Y.) 
283.  287.  60  N.  Y.  Suppl.  467:  Matter  of 
Washburn,  4  Johns.  Ch.  (N.  Y. )  106,  114,  8 
Am.  Dec.  548. 

5.  Wharton  L.  Lex.  [citing  Coke  Litt. 
2126]. 

Applied  in  Sibree  v.  Tripp,  15  L,  J.  Exch. 
318,  323,  15  M.  &  W.  23. 


"Eo  ligamine  quo  ligatur  dissolvitur"  i» 

the  wording  of  the  maxim  as  applied  in  Den 
Vancleve,  5  N.  J.  L.  589,  636  [citing  Nov 
Max,  11], 

6.  Adams  Gloss. 

Applied  in  Raymond  v.  Smith,  5  Conn.  555,. 

559. 

7.  ¥/harton  L.  Lex. 

Applied  in  Dyer  v.  Brannock,  2  Mo.  App. 
432,  444;  Rutland's  Case.  6  Coke  52a,  53fe. 

8.  Bouvier  L.  Diet,  [citing  1  Blackstone 
Comm.  196,  249].  See  also  Chudleigh's  Case, 
1  Coke  119&,  138a. 

9.  Doe  f.  Vardill,  5  B.  &  C.  438,  453,  11 
E.  C.  L.  531  [affirmed  in  9  Bligh  N.  S.  32.  5 
Eng.  Reprint  1207,  7  CI.  &  F.  895,  926,  7  Eng. 
Reprint  1308,  4  Jur.  1076,  West  500,  9  Eng. 
Reprint  578,  and  cited  in  Miller  r.  Miller,  18 
Hun  (N.  Y.)  507,  518],  See  also  Doe  r. 
Vardill,  9  Bligh  N.  S.  32,  5  Eng.  Reprint 
1207,  7  CI.  &  F.  895,  926,  7  Eng.  Reprint 
1308,  4  Jur.  1076,  West  500,  9  Eng.  Reprint 
578]. 

10.  Adams  Gloss,  [citing  Halkerston  Max. 

43], 

11.  Beadleston  v.  Cooke  Brewing  Co.,  74 
Fed.  229.  232,  20  C.  C.  A.  405. 

12.  Dunglison  Med.  Diet,  [quoted  in  Au- 
rentz  v.  Anderson,  3  Pittsb.  (Pa.)  310,  312].. 


EPISCOPA  CY—  EQ IJALIZE         [16  Cyc]  10S5 

Episcopacy,  a  government  of  a  cliareli  by  bishops  or  prelates.'^  (See, 
generally,  Religious  Societies.) 

EPISCOPUS  ALTERIUS  MANDATO  QUAM  REGIS  NON  TENETUR  OBTEMPE- 
RARE.  A  maxim  meaning  ''A  bishop  needs  not  obey  any  mandate  save  the 
king's." 

EPITHET.    See  Libel  and  Slander. 

EQUAL.^^    As  an  adjective,  being  in  jnst  proj^ortion ;     nniform.^*     As  a 
verb,  to  make  equivalent  to  ;  to  recompense  fully  ;  to  answer  in  full  proportion  ; 
to  make  equal,  cause  to  be  equal  in  amount  or  degree  as  compared. 

EQUALITY.  Likeness  in  possessing  the  same  rights,  privileges,  and  immuni- 
ties, and  being  liable  to  the  same  duties.^^  A  word  which  conveys  the  idea  of 
identity  in  size  and  form.'^^  (Equality  :  Of  Protection,  see  Constitutional  Law. 
Of  TaxatioTi,  see  Taxation.) 

EQUALIZE.^^  To  make  equal,-^  to  cause  to  correspond,  or  be  like  in  amount 
or  degree  as  compared ; to  take  a  number  of  objects  and  select  one  of  such 
number  for  the  standard,  and  make  all  the  others  conform  to  it.*^^    The  word 


"Epilepsy,  .  .  .  may  be  considered,  whilst 
it  lasts,  as  a  state  of  insanity,  during  which 
the  patient  is  deprived  of  reason  and  judg- 
ment; but  he  is  at  the  same  time  deprived  of 
sense  and  consciousness,  and  is  wholly  in- 
capable of  doing  anv  thing."  Lawton  r.  Sun 
Mut.  Ins.  Co.,  2  Cush.  (Mass.)  500,  517. 

"  Epilepsy "  as  used  in  an  application  for 
life  insurance  see  Gridlev  r.  Nortliwestern 
IM-ut.  L.  Ins.  Co.,  11  Fed.'Cas.  No.  5,808,  14 
Blatchf.  107. 

"Epileptic  fury"  is  a  term  descriptive  of 
the  temporary  insanity  which  in  so)ne  cases 
follows  the  paroxsynis  of  epilepsy,  varying  in 
different  instances  from  tlie  slightest  aliena- 
tion to  most  violent  mania.  2  Wood  Pr.  Med. 
748  [quoted  in  Aurentz  v.  Anderson,  .3  Pittsb. 
(Pa.)  310,  313]. 

13.  It  is  tliat  form  of  ecclesiastical  gov- 
I'rnment  in  whicli  diocesan  bishops  are  estab- 
lished as  distinct  from  and  superior  to  priests 
or  presbyters:  government  of  the  church  by 
three  distinct  orders  of  ministers,  bishops, 
priests*,  and  deacons.  Webster  Diet,  [quoted 
in  Central  New  York  Diocese  v.  Colgrove,  4 
Hun  (N.  Y.)  302.  366]. 

14.  Wharton  L.  Lex.  [citing  Coke  Litt. 
134]. 

15.  "Equal  among"  see  Kelley  v.  Vigas, 
112  111.  242,  245,  54  Am.  Rep.  235. 

"Equal  degree  of  consanguinity"  distin- 
guished from  "next  of  kindred"  see  Fidler 
V.  Higgins.  21  N.  J.  Eq.  138,  162. 

"Equal  division"  see  Butler  r.  Butler,  97 
Ky.  136,  30  S.  W.  4.  17  Kv.  L.  Rep.  129. 

"  Equal  facilities  "  see  Little  Rock,  etc.,  R. 
Co.  V.  St.  Louis  Southwestern  R.  Co.,  63 
Fed.  775,  778,  11  C.  C.  A.  417,  26  L.  R.  A. 
192. 

"Equal  footing"  see  Boyd  r.  Nebraska,  143 
U.  S.  135.  175,  12  S.  Ct.  375.  36  L.  ed.  103 
\rerersinc/  31  Nebr.  682,  48  N.  W.  739,  51 
N.  W.  602]. 

"Equal  moieties"  see  Stetson  r.  Eastman, 
84  Me.  366,  371,  24  Atl.  868. 

"Equal  partner"  see  Richards  v.  Eraser, 
136  Cal.  460,  464,  69  Pac.  83. 

"Equal  parts"  see  Fidler  v.  Higgins,  21 
N.  J.  Eq.  138.  156. 

"Equal  quantity"  or  "equal  distance" 
used  in  transportation  see  Hines  v.  Wilming- 


ton, etc.,  R.  Co.,  95  N.  C.  434,  441,  59  Am. 
Rep.  250. 

"  Equal  shares "  see  Daggett  r.  Slack,  8 
Mete.  (Mass.)  450,  454;  Hoch's  Estate,  154 
Pa.  St.  417,  420,  26  Atl.  610. 

"  Equal  to "  see  Stewart  r.  Lehigh  Valley 
R.  Co.,  38  N.  J.  L.  505,  518:  U.  S.  r.  Potter, 
56  Fed.  83.  92;  Nichol  r.  Godts,  10  Excb.  191, 
193,  23  L.  J.  Exch.  314. 

"Just  and  equal  proportions"  see  Cheever 
r.  Iralay,  7  Serg.  &.  R.  (Pa.)  510.  514. 

16.  Webster  Diet,  [quoted  in  Fry  v.  Haw- 
IcT,  4  Fla,  258,  270].  Compare  People  v. 
HofTman,  116  111.  587,  599,  5  N.  E.  596,  8 
N.  E.  788,  56  Am.  Rep.  793. 

"What  is  meant  by  being  equal,  must 
have  reference  to  its  effect.  If  circumstantial 
evidence  satisfies  the  mind,  then  it  is  equal 
to  positive  evidence,  because  it  produces  the 
same  eflect.*'  People  v.  Vanderpool,  1  Mich. 
N.  P.  264,  269. 

17.  Crawford  v.  Linn  County,  11  Oreg.  482, 
485,  5  Pac.  738. 

18.  Webster  Diet,  [quoted  in  Fry  v.  Haw- 
ley,  4  Fla.  258,  279]. 

19.  Century  Diet,  [quoted  in  Bardrick  v. 
Dillon.  7  Okia.  535,  542,  54  Pac.  785]. 

20.  Black  L.  Diet,  [quoted  in  Bardrick  v. 
Dillon,  7  Okla.  535,  542,  54  Pac.  785].  Com- 
pare San  Mateo  County  v.  Southern  Pac.  R. 
Co.,  13  Fed.  722,  8  Saw  v.  238,  252. 

21.  Stewart  r.  Lehigh  Valley  R.  Co.,  38 
N.  J.  L.  505,  517.  where  it  is  said:  ''It 
always.  I  think,  excludes  the  idea  of  in- 
feriority, and  thereloi-e  when  we  assert  that 
two  things  are  equal  to  each  other,  we  give 
it  more  of  mathematical  accuracy,  because 
we  deny  the  inferiority  of  either  to  the  other ; 
but  when  we  say  that  one  person  or  thing  is 
equal  to  another,  we  do  not  necessarily  nor 
ordinarily  deny  its  superiority  to  that 
other." 

22.  Distinguished   from   "discharge"  see 

State  V.  Ormsbv  County  Com'rs,  7  Nov.  392, 
397. 

23.  Wallace  v.  Bullen,  6  Okla.  757,  759,  54 
Pac.  974. 

24.  Webster  Int.  Diet,  [quoted  in  Bardrick 
r.  Dillon,  7  Okla.  535,  542,  54  Pac.  785]. 

25.  Wallace  v.  Bullen,  6  Okla.  757,  759,  54 
Pac.  974. 
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lias  also  been  construed  to  mean  to  secure  equalitj.^*^    (See  Equal  ;  Equality  ; 
and,  generally,  Taxation.) 
EQUALLY.2^  Alike.28 

Equipage.  As  used  in  shipping,  a  term  sometimes  applied  to  the  crew  of  a 
vessel.^^    (See,  generally,  Shipping.) 

EQUIPMENT.^*^  The  act  of  equipping  or  fitting,  or  the  state  of  being  equipped.^'^ 
As  applied  to  transportation,  the  necessary  adjuncts  of  a  railway .^'^ 

EQUIPMENT  OF  A  COAL  MINE.  All  the  necessary  adjuncts  of  such  a  mine.^ 
(See,  generally.  Mines  and  Minerals.) 

Equitable.  Marked  by  a  due  consideration  for  what  is  fair,  unbiased,  or 
impartial.^  (Equitable :  Action,  see  Actions  ;  Equity.  Assets,  see  Executors 
AND  Administrators  ;  Marshaling  Assets  and  Securities.  Assignment,  see 
Assignments.  Attachment,  see  Garnishment.  Construction,  see  Statutes. 
Conversion,  see  Conversion.  Defense,  see  Actions  ;  Commercial  Paper;  Eject- 
ment ;  Judgments.  Ejectment,  see  Ejectment.  Estoj^pel,  see  Estoppel.  Inter- 
pretation, see  Statutes.  Lien,  see  Liens.  Maxims,  see  Equity.  Mortgage,  see 
Chattel  Mortgages  ;  Mortgages.  Relief,  see  Equity.  Separate  Estate,  see 
Husband  and  Wife.  Set-Off,  see  Kecoupment  ;  Set-Off  and  Counter-Claim. 
Title,  see  Ejectment.    Waste,  see  Waste.) 

Equitable  election,  a  rule  in  equity  that  where  two  inconsistent  or 
alternative  rights  or  claims  are  presented  to  the  choice  of  a  party  by  a  person  who 
manifests  the  clear  intention  that  he  should  not  enjoy  both,  then  he  must  accept 
or  reject  one  or  the  other ;  and  so,  in  other  words,  that  one  cannot  take  a  benefit 
under  an  instrument,  and  then  repudiate  it.^^  (See,  generally,  Descent  and 
Distribution  ;  Dower  ;  Wills.) 

Equitable  estate.  An  estate  acquired  by  operation  of  equity,  or  cogni- 
zable in  a  court  of  equity .^^  A  term  applied  to  the  collateral  obligations  of  trust 
which  were  not  known  at  law  as  interests  in  land.^^  (Equitable  Estate :  In 
General,  see  Mortgages  ;  Trusts.    Jurisdiction  of  Equity,  see  Equity.) 


26.  Chamberlain  v.  Walter,  60  Fed.  788, 
792. 

27.  Not  synonjnnous  with  "  likewise  "  see 
Gulf,  etc.,  R.  Co.  i\  Warlick,  1  Ind.  Terr.  10, 
16,  35  S.  W.  235. 

"Equally  credible"  see  Collins  i*.  Stephens, 
58  Ala.  543,  545.    And  see,  generally,  Wit- 

IVESSES. 

"  Equally  interested "  see  Connolly  'c.  Da- 
vidson, 15  Minn.  519,  2  Am.  Eep.  154. 

"Evidence  equally  with  the  originals 
thereof"  see  Campbell  Laclede  Gas-Light 
Co.,  119  U.  S.  445,  449,  7  S.  Ct.  278,  30 
L.  ed.  459. 

28.  Kimball  v.  Kimball,  16  Mich.  211,  215; 
Loveacres  v.  Blight,  Cowp.  352,  357. 

29.  Falconer  Marine  Diet,  {quoted  in  U.  S. 
V.  Winn,  28  Fed.  Cas.  No.  16,740,  3  Sumn. 
209]. 

30.  Personal  equipment  see  Choctaw,  etc., 
R.  Co.  V.  Zwirtz,  13  Okla.  411,  415,  73  Pac. 
941. 

31.  Choctaw,  etc.,  R,.  Co.  v.  Zwirtz,  13 
Okla.  411,  415,  73  Pac.  941  ^citing  Century 
Diet.] ;  Webster  Diet,  {quoted  in  Metz  v. 
California  Southern  R.  Co.,  85  Cal.  329,  330, 
24  Pac.  610,  20  Am.  St.  Rep.  228,  9  L.  R.  A. 
431,  where  the  word  is  compared  with  "  lug- 
gage"]- See'  also  Baltimore  City  Appeal 
Tax  Ct.  V.  St.  Peter's  Academy.  50  Md.  321, 
346;  Gleim  v.  The  Belmont,  11  Mo.  112,  113. 

As  defined  under  an  army  act  see  56  &  57 
Vict.  c.  4,  §  4. 


32.  Rubey  v.  Missouri  Coal,  etc.,  Co.,  21 
Mo.  App.  159,  169  [quoting  Webster  Diet., 
and  quoted  in  People  v.  St.  Louis,  etc.,  R.  Co., 
176  111.  512,  522,  52  N.  E.  292]. 

"Equipment  of  railroad"  see  Chicago,  etc., 
R.  Co.  V.  Hoyt,  89  Wis.  314,  326,  62  N.  W. 
189;  St.  Louis,  etc.,  R.  Co.  v.  Sandal,  3  Tex. 
App.  Civ.  Cas.  §  379. 

33.  Rubey  v.  Missouri  Coal,  etc.,  Co.,  21 
Mo.  App.  159,  169. 

34.  New  Albany  Gas  Light,  etc.,  Co.  r. 
New  Albany,  139  Ind.  660,  677,  39  N.  E.  462. 
Compare  Tillson  v.  U.  S.,  100  U.  S.  43,  46,  25 
L.  ed.  543. 

35.  Peters  v.  Bain,  133  U.  S.  670,  695,  10 
S.  Ct.  354,  33  L.  ed.  696  {quoted  in  Barrier  v. 
Kelly,  82  Miss.  233,  248,  33  So.  974,  62 
L.  R.  A.  421],  where  it  is  said:  "The  doc- 
trine of  election  rests  upon  the  principle  that 
he  who  seeks  equity  must  do  it."  See  also 
Cooper  V.  Cooper,  L.  R.  7  H.  L.  53,  67,  30 
L.  T.  Rep.  N.  S.  409.  22  Wkly.  Rep.  713; 
Pomeroy  Eq.  Jur.  §  463  {auoted  in  Barrier  t*. 
Kelly,  82  Miss.  233,  248,  33  So.  974,  62 
L.  R.  A.  421,  where  it  is  said:  "The  doc- 
trine of  equitable  election  is,  in  our  judg- 
ment, not  founded  ati  intention"]. 

36.  Brown  v.  Freed,  43  Ind.  253,  256 
[quoting  Burrill  L.  Diet. ;  1  Stephen  Comm. 
216,  285.  328].  And  compare  Avery  v.  Du- 
frees,  9  Ohio  145,  147,  where  the  term  is 
distinguished  from  "  legal  interest  or  estate." 

37.  Mcllvaine  v.  Smith,  42  Mo.  45,  56,  97 
Am.  Dec.  295. 
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EQUITABLE  EXECUTION.  A  term  which  has  been  applied  to  the  appoint- 
ment of  a  receiver  with  power  of  sale.^ 

Equitable  interest.  Such  an  interest  as  a  court  of  equity  can  pursue  and 
appropriate  to  the  discharge  of  debts.^^ 

EQUITABLE  JETTISON.  In  admiralty,  a  term  applied  in  the  adjustment  of 
losses,  where  there  is  an  ejection  of  cargo  in  case  of  a  common  peril  threatening 
the  destruction  of  a  vessel  and  cargo.^ 

EQUITABLE  LEVY.  The  fihng  of  a  creditor's  bill  and  the  service  of  process 
which  creates  a  lien,  in  equity  upon  the  effects  of  the  judgment  debtor.^^  (See, 
generally,  Creditors'  Suits.) 

EQUITABLE  TITLE.  The  right  in  the  party  to  whom  it  belongs  to  liave  the 
legal  title  transferred  to  him.^^ 

EQUITABLY.    Fairly      justly,  and  impartially.^ 


38.  Hatch  v.  Van  Dervoort,  54  N.  J.  Eq. 
511,  518,  34  Atl.  938  [citing  1  High  Rec.  §  2]. 
And  see  Kirk  v.  Burgess,  15  Ont.  608,  609, 
where  an  equitable  execution  is  described  as 
being  "a  mode  of  obtaining  payment  of  a  judg- 
ment debt  by  the  appointment  of  a  receiver 
of  property  of  a  defendant,  which  the  sheriff 
is  by  reason  of  the  imperfection  of  the  stat- 
utes respecting  executions  unable  to  reach 
or  deal  with."  See  also  Croshaw  v.  Lvnd- 
hurst  Ship  Co.,  [1897]  2  Ch.  154,  66  L.  J. 
Ch.  576,  76  L.  T.  Rep.  N.  S.  553,  45  Wkly. 
Rep.  570;  Norburn  v.  Norburn,  [1894]  1 
Q.  B.  448,  63  L.  J.  Q.  B.  341,  70  L.  T.  Rep. 
N.  S.  411,  10  Reports  10,  42  Wkly.  Rep.  127. 

Equitable  execution  is  not  like  legal  exe- 
cution; it  is  equitable  relief,  which  the  court 
gives  because  execution  at  law  cannot  be  had. 
It  is  not  execution  but  a  substitute  for  exe- 
cution. In  re  Shephard,  43  Ch.  D.  131,  137, 
59  L.  J.  Ch.  83,  62  L.  T.  Rep.  N.  S.  337,  38 
Wkly.  Rep.  133  [quoted  in  Re  Craig,  18  Ont. 
Pr  270,  273]. 

39.  Leathwhite  v.  Bennet,  (N.  J.  Ch.  1887) 
11  Atl.  29,  30. 

As  used  in  an  agreement  for  a  sale,  the 
term  "  cannot  be  said  to  be  ambiguous,  be- 
cause it  may  mean  one  or  another  description 
of  equitable  interest."   Ashworth  v.  Mounsey, 


2  C.  L.  R.  418,  9  Exch.  175,  187,  23  L.  J. 
Exch.  73,  2  Wkly.  Rep.  41. 

"An  equitable  interest  in  land "  is  "  such 
an  interest  only  as  might  furnish  a  ground 
for  equitable  relief  against  the  trustee  to  en- 
force the  execution  of  the  trust,  or  '  an 
equitable  chose  in  action.' "  Mcllvaine  i). 
Smith,  42  Mo.  45,  55,  97  Am.  Dec.  295. 

40.  Slater  v.  Hayward  Rubber  Co.,  26 
Conn.  128,  136. 

41.  Miller  v.  Sherry,  2  Wall.  (U.  S.)  237, 
239,  17  L.  ed.  827  [quoted  in  Huneke  v.  Bold, 
7  N.  M.  5,  15,  32  Pac.  45];  George  v.  St. 
Louis  Cable,  etc.,  R.  Co.,  44  Fed.  117,  120. 
See  also  Beck  v,  Burdett,  1  Paige  (N.  Y.) 
305,  308,  19  Am.  Dec.  436;  Bayard  v.  Hoff- 
man, 4  Johns.  Ch.  (N.  Y.)  450,  458. 

42.  Thygerson  v.  Whitbeck,  5  Utah  406, 
408,  16  Pac.  403.  And  see  Beringer  v.  Lutz, 
188  Pa.  St.  364,  365,  41  Atl.  643;  Barrows 
V.  Keene,  15  R.  I.  484,  487,  8  Atl.  713. 

43.  Warnock  v.  Thomas,  48  Ala.  463,  465 ; 
New  York,  etc.,  R.  Co.  v.  Dennis,  40  N.  J.  L. 
340,  358 ;  Hackett  v.  U.  S.  Equitable  L.  Assur. 
Soc,  50  N.  Y.  App.  Div.  266,  271,  63  N.  Y. 
Suppl.  1092. 

44.  Hackett  r.  U.  S.  Equitable  L.  Assur. 
Soc,  50  N.  Y.  App.  Div.  266,  271,  63  N.  Y. 
Suppl.  1092. 
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